
CANYON PUBLIC SERVICE DISTRICT

SEWER REVENUE BONDS,
SERIES 2008 A (WEST VIRGINIA INFRASTRUCTURE FUND)

Closing Date: June 26, 2008

TRANSCRIPT OF PROCEEDINGS

DOCUMENT NO. DESCRIPTION INDEX NO

I. Organizational Documents

1.1 Certified copies of Chapter 16, Article 1 3A, 1

and Chapter 31, Article 15A of the Code of

West Virginia, 1931, as amended.

1.2 Orders of The County Commission of Monongalia 2

County Creating and Enlarging Canyon Public Service

District (the “Issuer”).

1.3 Orders of The County Commission of Monongalia 3

County Appointing Members of the Public Service Board

of the Issuer (the “Board”).

1.4 Oaths of Office of the Board Members. 4

1.5 Rules of Procedure. 5

1.6 Minutes of Current Year Organizational Meeting. 6

II. Authorizing Documents

2.1 Public Service Commission Order. 7

2.2 Infrastructure Council Approval Letter. 8

2.3 Infrastructure Council Loan Agreement. 9
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2.4 Bond Resolution. 10

2.5 Supplemental Resolution. 11

2.6 Minutes of Board Meeting regarding Adoption of 12

Bond Resolution and Supplemental Resolution.

2.7 Affidavits of Publication regarding Notice of Borrowing 13

and Notice of Meeting to Adopt Bond Resolution and

Supplemental Resolution.

2.8 Specimen Series 2008 ABond. 14

2.9 Bond Register. 15

III. Certificates, Receipts and Other Documents

3.1 General Certificate. 16

3.2 Certificate As To Use of Proceeds. 17

3.3 Certificate of Secretary As To Truth and Accuracy 18

of Documents Delivered.

3.4 Certificate of Consulting Engineer. 19

3.5 Certificate of Accountant. 20

3.6 Receipt for Bonds. 21

3.7 Receipt for Bond Proceeds. 22

3.8 Request and Authorization to Authenticate, Register and 23

Deliver Bonds.

3.9 Registrar’s Agreement. 24

3.10 Certificate of Registration of Bonds. 25

3.11 Acceptance of Appointment As Depository Bank. 26
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3.12 Municipal Bond Commission New Issue Report Form. 27

3.13 NPDES Permit. 28

3.14 Infrastructure Council Grant Agreement. 29

3.15 Sewage Treatment Agreement with Morgantown Utility 30

Board.

3.16 Evidence of Insurance. 31

3.17 Receipt of Payment ofNotes. 32

3.18 Closing Memorandum. 33

IV. Opinions

4.1 Opinion of Jackson Kelly PLLC, Bond Counsel, 34

on Series 2008 A Bonds.

4.2 Opinion of Counsel to Issuer. 35

4.3 Final Title Opinion. 36
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ARTICLE 13A

PUBLIC SERVICE DISTRICTS

Section

16—1 3A—1. Legislative findings.
16—1 3A—1 a. Jurisdiction of the public service commission.

16—13A—lb. County commissions to develop plan to create, consolidate, merge, ex

pand or dissolve public service districts.

16—13A—lc. General purpose of districts.

16-1 3A—2. Creation of districts by county commission; enlarging, reducing, merg

ing, or dissolving district; consolidation; agreements, etc.; infringing
upon powers of county commission; filing list of members and districts

with the Seèretary of State.

16—1 3A—3. District to be a public corporation and political subdivision; powers

thereof; public service boards.

16—13A—3a. Removal of members of public service board.

16—13A--4. Board chairman; members’ compensation; procedure; district name.

16—1 3A—5. General manager of board.

l6—13A--6. Employees of board.

16—13A—7. Acquisition and operation of district properties.
16—13A—8. Acquisition and purchase of public service properties; right of eminent

domain; extraterritorial powers.
l6—13A—9. Rules; service rates and charges; discontinuance of service; required

water and sewer connections; lien for delinquent fees.

16—13A—9a. Limitations with respect to foreclosure.

16—1 3A—1 0. Budget.
16—13A—l 1. Accounts; audit.
16—I 3A—1 2. Disbursement of district funds.

16-13A—13. Revenue bonds.

l6—13A—14. Items included in cost of properties.
16-1 3A—l 5. Bonds may be secured by trust indenture.
16-1 3A-1 6. Sinking fund for revenue bonds.

16—13A_l 7. Collection, etc., of revenues and enforcement of covenants; default; suit,

etc., by bondholder or trustee to compel performance of duties; ap

pointment and powers of receiver.

l6—13A_18. Operating contracts.

l6—13A_1 8a. Sale, lease or rental of water, sewer, stormwater or gas system by district;
distribution of proceeds.

l6—13A.49. Statutory mortgage lien created; foreclosure thereof.
16-1 3A—20. Refunding revenue bonds.
16—13A—2 1. Complete authority of article; liberal construction; district to be public

instrumentality; tax exemption.
lô-13A22 Validation of prior acts and proceedings of county courts for creation of

districts, inclusion of additional territory, and appointment of members

of district boards.

16—13A_23. Validation of acts and proceedings of public service boards.
l6~i 3A—24. Acceptance of loans, grants or temporary advances.
16—13A25 Borrowing and bond issuance; procedure.

§ 16—1 3A—1. Legislative findings
The Legislature of the state of West Virginia hereby determines and finds that

the present system of public service districts within the state has provided a

Valuable service at a reasonable cost to persons who would otherwise have been
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§ 16—13A—1 PUBLIC HEAj~

unable to obtain public utility services. To further this effort, and to insure that
all areas of the state are benefiting from the availability of public service district
utility services and to further correct areas with health hazards, the Legislatu~~
concludes that it is in the best interest of the public’ to implement better
management of public service district resources by expanding the ability ari~
the authority of the public service commission to assist public service distric~
by offering advice and assistance in operational, financial and regul~toj~
affairs.

In addition to the expanded powers which shall be given to the public servi~é

commission, the Legislature also concludes that it is in the best interest of ti-is
public for each county commission to’ review current technology available and
consider consolidating existing public service districts where it is feasible and

will not result in the interference with existing bond instruments. Further,~if
such consolidation is not feasible, the Legislature finds that it is in the best
interest of the public for each county commission to review current technolo~
available and consider consolidating or centralizing the management of pub1ic~
service districts within its county or multi-county area to achieve efficiency c~
operations. The Legislature also finds that additional guidelines should be

imposed on the creation of new public service districts and that counti]
commissions shall dissolve inactive public service districts as hereinafter pro
vided. The Legislature also finds that the public service commission shall

promulgate rules and regulations to effectuate the expanded powers given to

the commission relating to public service districts.

Acts 1953, c. 147; Acts 1980, c. 60; Acts 1986, c. 81.

Cross References

County courts, authority to make grants for water and sewer systems, see § 7—1--3t.

Administrative Code References

Sewer utilities regulations, see W. Va. Code St. R. § 150—5—1 et seq.

Library References

In general 2

Admissibility of evidence 8

Construction and application 3

Costs 9

Creation and enforcement of liens 7

Eminent domain powers 4

Property of public service district 5

Rates and charges for service 6

Notes of Decisions

Validity 1

1. Validity
Title of act authorizing creation of public ser

vice districts in connection with acquisition,
construction, maintenance, operation, improVe~
ment and extension of properties supplying wá~

ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional

requirements. Acts 1953, c. 147; Const. art.’6,

Counties ~18.

Municipal Corporations €‘5, 6.

Public Utilities €~145.

Westlaw Topic Nos. 104, 268, 3l7A.

C.J.S. Counties § 31.

C.J.S. Municipal Corporations § 11.

C.J.S. Public Utilities §~ 26 to 32, 159 to 167,

169 to 171, 177 to 178.
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PUBLIC SERVICE DISTRICTS

§ 30. State cx re! McMillion v. Stahl, 1955, 89

S~E.2d 693, 141 W.Va. 233. Statutes ~ 123(3);

Statutes 123(5)

~Statute authorizing creation of public service

di~tricts violates no provision of State Constitu

tion, nor is it violative of Fourteenth Amend

ment to United States Constitution. Act 1953,

c:,147 U.S.C.A.Const. Amend. 14. State cx rd.

McMil1i0fl v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional Law ~ 4056; Mu-

•

nicipal Corporations ~ 4

In statute authorizing creation of public ser

vice districts, provision for delinquent fixed

~tes and charges for services rendered to be

‘ien on premises served was not, unconstitution

al as depriving owners of property without due

• process of law or as violating Fourteenth

~&jnendment of United States Constitution or

• applicable provisions of State Constitution.

Acts 1953, c. 147, § 1 et seq.; Const. art. 3, §~ 9,

10; U.S.C.A.Const. Amend. 14. State cx rd.

•

McMillion v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional Law
- 4416; Mu

nicipal Corporations €~ 408(1)

Statute authorizing creation of public service

dist~ricts does not, in so far as it requires County
Court to define territory to be included in public
~ervice district and appoint a board to govern

same in first instance, involve unconstitutional

delegation of judicial functions to the County
Court, Acts 1953, c. 147; Const. art. 8, § 24.

State cx rd. McMillion v. Stahl, 1955, 89 S.E.2d

693, 141 W.Va. 233. Constitutional Law ~

2355; Municipal Corporations ~ 4

2. In general
A public service district may be created for

the purpose of furnishing water or sewer ser1

vices, or both water and sewer services. Code,
16—13A—l. Canyon Public Service Dist. v. Tasa

Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.

Municipal Corporations ~ 5

Creation and operation of water or sanitary
districts or authorities by issuance of revenue

bonds payable from revenues are authorized.

Code, 16—13A—1 et seq. Stateex rd. Appala
chian Power Co. v. Gainer, 1965, 143 S.E.2d

351, 149 W.Va. 740. Health ~ 369; Waters

And Water Courses €~ 183.5

A county court may use Federal Revenue

Sharing Funds for ordinary and necessary

maintenance and operating expenses for sewage
disposal, sanitation, and pollution abatement,
and ordinary and necessary capital expendi
tures authorized by law but may not use such

funds for matching purposes under any other

federal-aid program. 55 W.Va. Op.Atty.Gen.
116 (June 27, 1973) 1973 WL 159152.

3. Construction and application
A public service district is a public corpora

tion and does not come within constitutional

§ 16—13A—1

Note 6

provision which in substance provides that all

corporations shall be created by general laws

and which is applicable to private corporations.
Acts 1953, c. 147, § 1 et seq.; Const. art. 11, § 1.

State cx rd. McMillion v. Stahl, 1955, 89 S.E.2d

693, 141 W.Va. 233. Statutes ~ 80(3)

4. Eminent domain powers

Where notice, hearing and order with respect
to creation of public service district considered

only the question of furnishing water, such dis

trict was created only for the purposes of fur

nishing water services, and had no power to

condenin real estate for sewerage facilities.

Code, l6-13A—l, 16—13A—2. Canyon Public Ser

vice Dist. v. Tasa Coal Co., 1973, 195 S.E.2d

647, 156 W.Va. 606. Eminent Domain ~ 32

Condemnation by public service district is not

a taking of private property for private use in

violation of applicable constitutional provision.
Const. art. 3, § 9. State cx rd. McMillion v.

Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.

Eminent Domain ~ 13

5. Property of public service district

Property of public service district is public
property used for public purposes, and, under

constitutional provision that public property
shall be exempt from taxation, statute authoriz

ing creation of public service districts and

granting tax exemption was not violative of con

stitutional provision requiring that taxation be

equal and uniform throughout state. Acts 1953,

c. 147, § 1 et seq.; Const. art. 10, § 1. State cx

rd. McMillion v. Stahl, 1955, 89 S.E.2d 693,

141 W.Va. 233. Taxation 2289

6. Rates and charges for service

Relief under Federal Securities Act of 1933

was not adequate or sufficient remedy for relief

sought by corporations holding sewer revenue

bonds of public service district in mandamus

proceeding to compel district to establish and

collect rates for services rendered by district

sufficient to provide for all operational and

maintenance expenses, to pay, when due, prin
cipal and interest of revenue bonds issued by
district, and to file tariff reflecting such charges
with Public Service Commission, and any relief

afforded under provisions of federal statute

could not supersede relief which could be grant
ed in mandamus proceeding. Securities Act of

1933, § 1 ët seq., 15 U.S.C.A. § 77a et seq.;

Code, 16—13A—1 et seq. State cx rd. Allstate

Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207. Mandamus ~ 3(8)

Corporations holding sewer revenue bonds of

public service district, a public corporation and

political subdivision of state, had right by man
damus to enforce and compel district and mem

bers of the Public Service Board to establish,

charge and collect rates for services rendered

by district sufficient to provide for all operation-
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§ 16—13A—1

Note 6

al and maintenance expenses, to pay, when due,

principal and interest of revenue bonds issued

by district, and to file tariffs reflecting such

charges with Public Service Commission.

Code, 16—13A—l et seq., 16—13A—9, l6—l3A—l0,

16—13A—13, 16—13A—17. State ex rel. Allstate

Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207. Mandamus~ 110

It was ministerial duty of chairman of public
service board of public service district to sign
revenue bonds and to assist in effectuating their

issuance, and in view of constitutionality of stat

ute authorizing creation of the public service

board, relator’s showing of legal right to require
performance of such duty, was sufficient and

writ of mandamus would issue. Acts 1953, c.

147. State ex rel. McMillion v. Stahl, 1955, 89

S.E.2d 693, 141 W.Va. 233. Mandamus 2 103

7. Creation and enforcement of liens

Public service district’s failure to docket no

tice of lien prior to date purchaser recorded

deed of trust prevented district from enforcing
sewer lien against purchaser. Code, 16—13A—9,

38—bC—i. McClung Investments, Inc. v. Green

Valley Community Public Service Dist., 1997,

485 S.E.2d 434, 199 W.Va. 490. Municipal
Corporations €~ 7 12(7)

Public service district liens must be docketed

to be enforceable against purchaser of property
for valuable consideration, without notice.

Code, 16—13A—9, 38—bC—i. McClung Invest

ments, Inc. v. Green Valley Community Public

Service Dist., 1997, 485 S.E.2d 434, 199 W.Va.

490. Gas €~ 14.6; Municipal Corporations ~

712(7); Waters And Water Courses ~ 203(14)

PUBLIC HEALTH ~

Statute authorizing creation of public service
districts confers upon public service board áu.
thority to create mortgage lien on the prope~ ~
of public service district, and action of legisla
ture conferring such authority was within the
legislature’s power. Acts 1953, c. 147; Co~~t
art. 10, § 8. State ex rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Miinicj
pal Corporations ~ 222; Municipal Corpora
tions~225(1)

8. Admissibility of evidence A

Extrinsic evidence relating to background and
negotiations with regard to forming a püb1i~
service district were not admissible in regard’~j
construction of a contract for furnishing of w~
ter, where contract language was clear and un~

ambiguous that district was to furnish water as
customer should require. Berkeley County
Public Service Dist. v. Vitro Corp. of America~
1968, 162 S.E.2d 189, 152 W.Va. 252. ~
dence~448

9. Costs

Costs of proceeding whereby constitution~lity
of statute authorizing creation of public servii~
districts was tested would not be taxed agaii~ist
defendant who was chairman of public service

board and who, honestly and in good faith,
though mistakenly, endeavored to perform his

duty in refusing to sign revenue bonds, and

each litigant would pay his own costs. Act~

1953, c. 147. State ex rel. McMillion v. StahL
1955, 89 S.E.2d 693, 141 W.Va. 233. Manda

mus~190

§ 16—1 3A— 1 a. Jurisdiction of the public service commission

The jurisdiction of the public service commission relating to public service

districts shall be expanded to include the following powers and such powers

shall be in addition to all other powers of the public service commission set

forth in this code:

(a) To study, modify, approve, deny or amend the plans created under

section one-b of this article for, consolidation or merger of public service

districts and their facilities, pers9nnél or administration;
.

,

(b) To petition the appropriate circuit court for the removal of a public
service district board member or members; and

(c) To create by general ‘ordei a separate division within the public service~

commission to provide assistance to public service districts in technologicáL~

Library References

Westlaw Topic No. 31 7A.

operational, financial and regulatory matters.

Acts 1986, c. 81.

Public Utilities ~145. U
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§ 16—13A—lb

§ 16—1 3A--1 b. County commissions to develop plan to create, consolidate,

‘merge, expand or dissolve public seivice districts

~Each county commission shall conçluct a study of all public service districts

which havç their principal offices within its county and shall develop a plan
i-elating to the creation, consolidation,, merger, expansion or dissolution of such

districts or the consolidation or merger of management and administrative.

servicçs and personnel and shall present such~ plan to the public service

commission for approval, disapproval, or modification: Provided, That within

ninety days of the effective date of this section each county commission in this

state shall elect either to perform’ its own study or request that the public
~ervice commission perform such study. Each county commission electing to

perform its own study has one year from the date of election to present such

klan to the public service commission. For’. each county. wherein the county
commission elects not to perform its own study, the public service commission

shall conduct a study of such county. The public service commission shall

establish a schedule for such studies upon a priority basis, with those counties

perceived to have the greatest need of- creation Or consolidation ‘of ‘p~ublic
sèr~iice districts receiving the ‘highest priority. In establishing the priorit~’
schedule, and in the performance of each study, the bureau of public health’ and

the division of environmental protection shall offer their assistance and ~ooper
ation to the public service commission:: Upon completion by the public service

commission of each study, it shall ‘be submitted to the appropriate county
commission for review and comment. Each coñnty commission has six months

in which to review the study conducted by the public service coftithission,,

suggest éhanges or modifications thereof, and present sud~ plan to the public
service commission. All ,‘county plans, whether coridücted by the county
éommission itself or submitted as ~ result of a public service commission ‘study,
shall, by order, ‘be approved, disapproved or modified by the public service

commission in accordance with rules promulgated by. the public service corn

n~ission and such order shall be implemented by the county commission.

Acts 1986, c. 81; Acts 1994, c. 61.

PUBLIC SERVICE DISTRICTS

In general 1

C.J.S. Public Utilities §~ 26 to 32, 159 to 167,

169 to 171, 177 to 178.

Notes of Decisions

1995, 464 S.E.2d 777, 195 W.Va. 135. Public

Utilities _- 123

1. In general Legislature sought to establish in Public Ser

Statute clearly and unambiguously gives Pub-
vice Commission (PSC) governmental entity

tic Ser’jice Commission (PSC) power to reduce which would protect public from unfair rates

or increase utility rates whenever it finds that and practices by public utilities and also ensure

existing rate is unjust, unreasonable, insuffi- that public utilities are given competitive return

cient, or unjustly discriminatory or otherwise in for their stockholders. Code, 24—2—3. State ex

violation of. any provision of legislation govern-
rel. Water Development Authority v. Northern

ing3Comrnission. Code, 24—1—1 et seq., 24—2—3. Wayne County Public Service Dist., 1995, 464

state ex rel. Water Development Authority v. S.E.2d 777, 195 W.Va. 135. Public Utilities
-

Northern Wayne’ County Public Service Dist., 123; Public Utilities ~ 129
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§ 16—13A—lb PUBLIC HEAj~ ~4

Cross References

Public Service Commission, participation in studies, see § 24—1—lb.

Library References

Counties €~18, 47.

Westlaw Topic No. 104.

‘C.J.S. Counties §~ 31, 70 to 73.

§ 16—13A—lc. General purpose of districts ‘,i ~

Any t~rritory constituting the whole or any part of one or more counties iii
the state so situated that the construction or acquisition by purchase i~or

otherwise and the maintenance, operation, improvement and extension ~of)
properties supplying water, sewerage or stormwater services or gas distribiitcon
services or all of these within such territory, will be conducive to the preserv~
tion of the public, health, comf~ .and convenience of such area, may be

constituted~a,1pub1ic service district ui~der and in, the, manner provided by this’
article. The words “public service properties,” when used in this article, shall

mean and include any facility used or to be used for or in connection with:’~ (“1)
The’ diversion, development; ‘pumping, impounding, treatment, storage, distrj~
bution or furnishing of water to or for the public for industrial, public, private’
or other ‘uses (herein sometimes ‘referred to as “water facilities”); (2) th’~:
collection, treatment, purification or ‘disposal of liquid or solid wastes, sewage~
or industrial wastes (herein sometimes referred to as “sewer facilities” op

“landfills”); (3) the distribution or the furnishing of natural gas to the public’
for industrial, public, private or other uses (herein sometimes referred to’ as

“gas utilities or gas system”); or (4) the collection, control or disposal ,of..

stormwater (herein sometimes referred to as “stormwater system” or “storm’~~
water systems”), ~or (5) the management, operation, maintenance and control Of

stormwater and stormwater systems (herein sometimes referred to as “storm~

water management program” or “stormwater management programs”). As,.
used in this article “stormwater system” or “stormwater systems” means~

stormwater system in its entirety or any integral part thereof used to co11çc~,1
control or dispose of stormwater, and includes all facilities, structures ~
natural, water” courses used for collecting. and conducting stormwater ~o,
through and from drainage areas to the points of final outlet including, but nq~
limited to, any and all of the following: ,

Inlets, conduits, outlets, channe~s,
ponds, drainage easements, water quality facilities, ,catch basins, ditches~~
streams, gulches, flumes, culverts, siphons, retention or detention basins, darns,,
floodwalls, pipes, flood control systems, levies and pumping stations: Provideçl,~
That the’ term “stormwater system” or “stormwater systems” does not include,.
highways, road and drainage easements, or stormwater facilities constructed,,,
owned or operated by the West Virginia division of highways As used in th~
article stormwater management program or stormwater management pro-,

grams” means those activities associated with the management, operatith~
maintenance and control, of stormwater and stormwater systems, and includés,,~
but is not limited to, public education, stormwater and surface runoff watèr~

quality improvement, mapping, planning, flood control, inspection, enforce~,
590



f 1~r1

pUBLIC SERVICE DISTRICTS § 1613A2

inent and any other activities required by state and federal law: Provided,

however, That the term “stormwater management program” or “stormwater

management programs” does not include those activities associated with the

~anagement, operation, maintenance and control of highways, road and drain

~‘è easements, or stormwater facilities constructed, owned or operated by the

West Virginia division of highways without the express agreement of the

c~rnrnissioner of highways.

~c~S 1986, c. 81; Acts 2002, c. 272, eff.90 days after March 9, 2002.

Libraiy References

~Cóunties ~18. C.J.S. Counties § 31.

~Gs ~l2. C.J.S. Gas §~ 43 to 45.

Municipal Corporations €~5, 6.
C.J.S. Municipal Corporations § 11.

Waters and Water Courses €~183.5.

~Westlaw Topic Nos. 104, 190, 268, 405.
C.J.S. Waters §~ 483, 543 to 581.

§ 16—13A—2. Creation of districts by county commission; enlarging, reduc

ing, merging, or dissolving district; consolidation; agree
ments, etc.; infringing upon powers of county commission;

filing list of members and districts with the Secretary of

State

(a) The county commission of any county may propose the creation, enlarge
~jient, reduction, merger, dissolution, or consolidation of a public service

district by any of the following methods: (1) On its own motion by order duly.
adopted, (2) upon the recommendation of the Public Service Commission, or

(3) by petition of twenty-five percent of the registered voters who reside within

the limits of the proposed public service district within one or more counties.

The petition shall contain a description, including metes and bounds, sufficient

to identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or consol

idated under this section without the written consent and approval of the Public

Service Commission, which approval and consent shall be in accordance with

rules promulgated by the Public Service Commission and may only be request
ed after consent is given by the appropriate county commission or commissions

pursuant to this section. Any territory may be included regardless of whether

or not the territory includes one or more cities, incorporated towns or other~

municipal corporations which own and operate any public service properties
and regardless of whether or not it includes one or more cities, incorporated
towns or other municipal corporations being served by privately owned public
service properties: Provided, however, That the same territory shall not be

included within the boundaries of more than one public service district except
where the territory or part thereof is included within the boundaries of a

separate public service district organized to supply water, sewerage services,

storrnwater services or gas facilities not being furnished within such territory or

part thereof: Provided further, That no city, incorporated town or other munici-.

p~l corporation shall be included within the boundaries of the proposed district
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except upon the adoption of a resolution of the governing body of the city
incorporated town or other municipal corporation consenting.

(b) The petition shall be filed in the office of the clerk of the co~ty
commission of the county in which the territory to constitute the prop~ed
district is situated, and if the territory is situated in more than one county, th~jj
the petition shall’ be filed in the office of the clerk of the county commissidñ tif
the county in which the major portion of the territory extends, and a copy’
thereof (omitting signatures) shall be filed with each of the clerks of the courjfy
commission of the other county or counties into which the territory extends.
The clerk of the county commission receiving such petition shall present it to

the county commission of the county at the first regular meeting after the filiñg
or at a special meeting called for the consideration thereof.

(c) When the county commission of any county enters an order on its o’~v~
motion proposing the creation, enlargement, reduction, merger, dissolution or

consolidation of a public service district, as aforesaid, or when a petition for th~
creation is presented, as aforesaid, the county commission shall at the same

session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service

district, which date so fixed shall be not more than forty days nor less than

twenty days from the date of the action. Within ten days of fixing the date of

hearing, the county commission shall provide the Executive Secretary of the

Public Service Commission with a copy of the order or petition and notificat~dh
of the time and place of the hearing to be held by the county commission. If’

the territory proposed to be included is situated in more than one county, the

county commission, when fixing a date of hearing, shall provide for notifying
the county commission and clerk thereof of each of the other counties into~
which the’ territory extends of the “date so fixed. The clerk of the county
commIssion of each county in which any territory in the proposed public
service district is located shall cause notice of the hearing and the time aild

place thereof, and setting forth a description of all of the territory proposed to

be included therein to be given by publicatibn as a Class I legal advertisement~

in éompliance with the provisions of article three, chapter fifty-nine of this~

code, and the publication area for the publication shall be by publication in

each city, incorporated town or municipal corporation if available in eacfi’

county in which any territory in the proposed public service district is located~
The publication shall be at least ten days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction;~

merger, dissolution or consolidation of the public service districts are initiated,

by petition as aforesaid, the person filing the petition shall advance or satisfacr~

torily indemnify the payment of the cost and expenses of publishing the hearing’

notice, and otherwise the costs and expenses of the notice shall be paid in the.

first instance by the county commission out of contingent funds or any other.~

funds available, or made available for that purpose. In addition to the notice’

required herein ‘to be published, there shall also be posted in at least fiv~i
conspicuous places in the proposed public service district, a notice containingr
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~ same information as is contained in the published -notice. The posted

~dtices’shalt be posted not less than ten days before the hearing:

?~) All persons residing in or owning or having any intefest in prOpert~ in the

1,yoposed public s~rvice district shall have an opportunity to be heard for and

~j~iSt iis creation, enlargement, reduction, merger, dissolutiOn or consolida

At the hearing the county commission before which the hearing is

~i~iiièted shall consider and determine the feasibility of the creation, enlarge
~‘i~t, reduction, merger, dissolution or consolidation of the proposed ,distri~t.

iU~i~ county commission determines that the construction or acquisition by

j~11~c~hase or otherwise and maintenance, operation, improvement and exten

~~f~public service properties by the public service district will be conducive

~he preservation of public health, comfort and convenience of such ‘àrèa, the

~~ounty c~ommission shall by order create, enlarge, rèdu~e, ‘merge, dissolve or

c~&isolidate such public service district. If the County commission, aft~r düé

~n~sjderation,
‘

determines that the proposed district will not be conducive ~to

~ preservation of public health, comfort or convenience of the area or that the

~e~tion, enlargement, reduction, merger, dissolution or consolidation of the

proposed district as set forth and described in the petition or order is not

fea~ibIe, it may refuse to enter ‘an order creating the district or it may enter an

öMer amending the description of the proposed district and cr~eate~ enlarge,
reduce merge dissolve or consolidate the district as amended

-

(f) If the county commission determines that any other public service, district

or,districts can adequately serve the area of the proposed public service district,
~hether by enlargement, reduction, merger, dissOlution ‘or consolidation, it

~h’all refuse to enter the order, but shall enter an order creating, enlarging,
reducing, merging, dissolving or consolidating the area with an existing public
service district, in accordance with rules adopted by the Public Service Corn

missiän for such purpose: ‘Provided, That no enlargement of a public service

di~trict may occur if the present or proposed physical facilities of the public
service district are determined by the appropriate county commission or the

Public Service Commission to be inadequate to provide such enlarged service.

The clerk of the county commission of each county into which any part of such

district extends shall retain in his office an authentic copy of the order creating,

;~: enlarging, reducing, merging, dissolving or consolidating the district: Provided,

however, That within ten days after the entry of an order creating, enlarging,
reducing, merging, dissolving or consolidating a district, such order must be

:1 filed for review and approval by the Public Service Commission. The Public
• Service Commission may provide a hearing in the affected county on the matter

and may approve, reject or modify the order of the county commission”if it

finds it is in the best interests of the public to do so. The Public Service

Commission shall adopt rules relating to such filings and the approval, disap
proval or modification of county commission orders for creating, enlarging,
merging, dissolving or consolidating districts. The provisions of this section

shall not apply to the implementation by a county commission of an order

issued by the Public Service Commission pursuant to this section and ~section

one-b, of this article.
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(g) The county commission may, if in its discretion it deems it necessa~1
feasible and proper, enlarge the district to include additional areas, reduce tii~
area of the district where facilities, equipment service or materials have not
been extended or dissolve the district if inactive or create or consolidate two or

more such districts If consolidation of districts is not feasibIe~ the coii~,
commission may consolidate and centralize management aqd administratibj~’~
districts within its county or multi county area to achieve efficiency of op~!a
tions Provided That where the county commission determines on its

motion by or4er entered of record, or there is a petition to enlarge the distii~t
merge and consolidate districts, or the management and administration thére
of reduce the area of the district or dissolve the district if inactive all of~
applicable provisions of this article providing for hearing, notice of hearing ai~f
approval by the Public Service Commission shall apply The Commission shall
at all times attempt to bring about the enlargement or merger of existing pul~Ii~c
servic~ districts, in order to provide increased services and to eliminate the ne~J’
for creation of new public service districts in those areas which are n~t
currently serviced by a public service district: Provided, however, That wh~
two or more public service districts are consolidated pursuant to this section

any rate differentials may contin~ze for the period of bonded indebtedne~s
incurred prior to consolidation. The districts may not enter into any agrèé.~
ment, contract or covenant that infringes upon, impairs, abridges or usurps th~

duties, rights or powers of’the county commission, as set forth in this article; o~r
conflicts with any provision of this article.

(h) A list of all districts and their current board members shall be filed by the3

county commission with the Secretary of State and the Public Service Commis

siôn by the first day of July of each year.

Acts 1953, c. 147; Acts 1965, c. 134;, Acts 1967, c. 105; Acts 1975, c. 140; Acts 1980,;c;
60; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1995, c. 125, eff. 90 days after March 1,~,,
1995; Acts 2002, c. 272, eff. 90 days after March 9, 2002; Acts 2005, c. 195, eff. 90 dá~s
after April 9, 2005.

‘

Counties ~47.

Municipal Corporations ~6.
Westlaw Topic Nos. 104, 268.

Costs 6

Creation of public service districts 2

District boundaries 3

Notice of hearing 4

Number of voters within district 5

Referendum 7

Validity I

1. Validity
Title of act authorizing creation of public ser

vice districts in connection with acquisition,
construction, maintenance, operation, improve
ment and extension of properties supplying wa

ter and sewerage services, clearly defines obje~.t
and purposes of act and powers of governing
board, and is sufficient to meet constitutional

requirements. Acts i953, c. 147; Const. art. 6,

§ 30. State cx rel. McMillion v. Stahl, 1955, 89

S.E.2d 693, 141 W.Va. 233. Statutes 123(3)~
Statutes ~ 123(5)

Statute authorizing creation of public servic~
districts does not, in so far as it requires County
Court to define territory to be included in public
service district and appoint a board to govern
same in first instance, involve unconstitutional

delegation of judicial functions to the County’
Court, Acts i953, c. 147; Const. art. 8, § 24.
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state ex rel. McMillion v. Stahl, 1955, 89 S.E.2d

6’~j 141 W.Va. 233. Constitutional Law €~

~355; Municipal Corporations ~ 4

~ ~creation of public service districts

~1,hére notice, hearing and order with respect

to c~reation of public service district considered

~n1y the question of furnishing water, such dis

was created only for the purposes of fur

~hing water services, and had no power to

coriden1~~ real estate for sewerage facilities.

Code, 16-13A—1, 16—13A—2. Canyon Public Ser

~‘Dist. v. Tasa Coal Co., 1973, 195 S.E.2d

g47, 156 W.Va. 606. Eminent Domain ~ 32

r LWhere public service district was created for

pux~pose of furnishing water services, county

c~urt had authority to add sewerage services to

the facilities of the district under appropriate

proceedings. Code, 16—13A—2. Canyon Public

Service Dist. V. Tasa Coal Co., 1973, 195 S.E.2d

~ 156 W.Va. 606. Municipal Corporations

~279
~t~tute authorizing creation of public service

disthcts confers upon public ser ce board au

thoi-ity to create mortgage lien on the property

of~public service district, and action of legisla
ture conferring such authority was within the

l~islature’s power. Acts 1953, c. 147; Const.

art. 10, § 8. State ex rel. - McMillion v. Stahl,

1955, 89 S.E.2d 693, 141 W.Va. 233. Munici

pal Corporations ~ 222; Municipal Corpora
tions€~225(1)

31, District boundaries

Public service district statute that allowed

county commission to designate district’s

boundaries did not also empower commission

to make service territories exclusive, displacing
Public Service Commission’s (PSC) authority to

determine service rights. Code, 16—13A—2.

Berkeley County Public Service Sewer Dist. v.

West Virginia Public Service Com’n, 1998, 512

S.E.2d 201, 204 W.Va. 279. counties ~47

4. Notice of hearing
Provisions of statute, with respect to creation

of public service districts, which relate to the

filing of the petition or motion of the county
court, the description of the territory to be em

braced, and like provisions are mandatory; but,
despite use of the word “shall,” the require-

§ 16—13A—3

ments for posting and publication of notice and

the time of setting the hearing are directory and

require only substantial compliance. Code,
16—13A--2. Canyon Public Service Dist. v. Tasa

Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.

Municipal Corporations ~ 12(3); Municipal
Corporations €~ 12(6)

Though record with respect to creation of

public service district was silent with respect to

posting of notice of hearing and as to whether

hearing was not more than 40 nor less than 20

days after his fixing the date for hearing as

provided by statute, there was substantial com

pliance with statute where hearing was set some

time prior to the date of the hearing, there wa~

publication of notice more than ten days prior
to the date of the hearing as required, and there

were no objections either before, during or after

the hearing to the creation of the district’ or lo

the procedures employed in its creation. Code,
16—l3A--2. Canyon Public Service Dist. v. Tasa

Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.

Municipal Corporations -‘ 12(6)

5. Number of voters within district

Public service district was not void because

there were not 100 legal voters owning property
within the district. Code, 16—13A—2. Canyon
Public Service Dist. v. Tasa Coal Co., 1973, 195

S.E.2d 647, 156 W.Va. 606. Municipal Corpo
rations t 6

6. Costs

Costs of proceeding whereby constitutionality
of statute authorizing creation of public service

districts was tested would not be taxed against
defendant who was chairman of public service

board and who, honestly and in good faith,

though mistakenly, endeavored to perform his

duty in refusing to sign revenue bonds, and

each litigant would pay his own costs. Acts

1953, c. 147. State ex rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Manda

mus ~ 190

7. Referendum

A public service district, once created by
county court, not subject to referendum on issue

to continue or be abolished. 52 W.Va. Op.Atty.
Gen. 33 (August 11, 1966) 1966 WL 87428.

corporation and political subdivision;§ 16—13A—3. District to be a public
powers thereof; public service boards

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,

but without any power to levy or collect ad valorem taxes. Each district may

acquire, own and hold property, both real and personal, in its corporate name,

and may sue, may be sued, may adopt an official seal and may enter into
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contracts necessary or incidental to its purposes, including contracts with any
city, ineorporated town or other municipal corporation located within br
without its boundaries for furnishing wholesale supply of water for the distrjl~.
tion system of the city, town or other municipal corporation, or for furrij~~~
stormwater services for the city, town or other municipal corporation,~ and
contract for the operation, maintenance, servicing, repair and extension of ahy
properties owned by it or for the operation and improvement or extension~j
the district of all or any part of the existing municipally owned public ser~e’
properties of any city, incorporated town or other municipal corpoi~atiö~
included within the district: Provided, That no contract, shall extend beyoh~~
maximum of forty years, but provisions may be included therein for a renewal
or successive renewals thereof and shall conform to and comply with the righth
of the holders of any outstanding bonds i~sued by the municipalities f~r~h~e
public service properties.

The powers of each public service district shall be vested in and exercisedb’
a public service board consisting of not less than three members, who shall~be~

persons residing within the district, who possess certain educational, busin~s
or work experience which will be conducive to operating a public servic~
district. Each board member shall, within six months of taking office, succës~

fully complete the training program to be established ahd administered by iI~
public service commission in conjunction with the division of environmental

protection and the bureau of public, health. Board members shall not be or

become pecuniarily interested, directly or indirectly, in the proceeds of aii~
contract or service, or in furnishing any supplies or materials to the district nor

shall a former board member be hired by the district in any capacity with~n1 ~
minimum of twelve months after board member’s term has expired or such

board member has resigned from the district board. The members shall be

appointed in the following manner:

Each city, incorporated town or other municipal corporation having a

population of more than three thousand but less than eighteen thousand is’

entitled to appoint one member of the board, and each city, incorporated town

or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for

each additional eighteen thousand population. The members of the board

representing such cities, incorporated towns or other municipal corporatioi~iIs
shall be residents thereof and shall be appointed by a resolution of the

governing bodies thereof and upon the filing of a certified copy or copies of th~

resolution or resolutions in the office of the clerk of the county commission

which entered the order creating the district, the persons so appointed become

members of the board without any further act or proceedings. If the number of

members of the board so appointed by the governing bodies of cities, incorpo
rated towns or other municipal corporations included in the district equals or

exceeds three, then no further members shall be appointed to the board and the

members so appointed are the board of the district except in cases of merger oç

consolidation where the number of board members may equal five.
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jf no city, incorporated town or other municipal corporation having a

population of more than three thousand is included within the district, then the

county commission which entered the order creating the district shall appoint

three members of the board, who are persons residing within the district and

1esiding within the state of West Virginia, which three members become

members of the board of the district without any further act or proceedings
except in cases of merger or consolidation where the number of board mem

bers may equal five.

If the number of members of the board appointed by the governing bodies of

cities, incorporated towns or other municipal corporations included within the

~ district is less than three, then the county commission which entered the order

creating the district shall appoint such additional member or members of the

F board, who are persons residing within the district, as is necessary to make the

number of members of the board equal three except in cases of merger or

consolidation where the number of board members may equal five, and the

member or members appointed by the governing bodies of the cities, incorpo
iited towns or other municipal corporations included within the district and

the additional member or members appointed by the county commission as

aforesaid, are the board of the district. A person may serve as a member of the

board in one or more public service districts.

The population of any city, incorporated town or other municipal corpora

tion, for the purpose of determining the number of members of the board, if

any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporation in the

last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a

district is consolidated or merged pursuant to section two of this article, the

t&rms of office of the existing board members shall end on the effective date of

the merger or consolidation. The county commission shall appoint a new board

according to rules promulgated by the public service commission. Whenever

districts are consolidated or merged no provision of this code prohibits the

expansion of membership on the new board to five.

The respective terms of office of the members of the first board shall be fixed

by the county commission and shall be as equally divided as may be, that is

approximately one third of the members for a term of two years, a like number

for a term of four years, the term of the remaining member or members for six

years, from the first day of the month during which the appointments are made.

The first members of the board appointed as aforesaid shall meet at the office of

the clerk of the county commission which entered the order creating the district

as soon as practicable after the appointments and shall qualify by taking an

oath of office: Provided, That any member or members of the board may be

removed from their respective office as provided in section three-a of this

article.

Any vacancy shall be filled for the unexpired term within thirty days,
qtherwise successor members of the board shall be appointed for terms of six
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The Scope of Title Examination in West Virgi
nia: Can Reasonable Minds Differ? John W.

Fisher, II, 98 W. Va. L. Rev. 449 (1996).
“Yes, West Virginia, there is a special priority

for the purchase money mortgage:” The recog

Cou.nties ~l 8.

Municipal Corporations €~6.

Westlaw Topic Nos. 104, 268.

In general 1

Criminal responsibility of members 5

Ministerial officers, generally 3

Removal of members 4

Sale of water 6

Standard of care 2

Tort Claims Act 7

1. In general
Board members of the Mt. Zion Public Ser

vice District cannot be compensated for per

forming the duties of treasurer and/or secretai~

PUBLIC

years and the terms of office shall continue until successors have been appo~t
ed and qualified. All successor members shall be appointed in the same manner
as the member succeeded was appointed The district shall provide to the
public service commission within thirty days of the appointment the following
information: The new board member’s name, home address, home and offj~e
phone numbers date of appointment length of term who the new member
replaces and if the new appointee has previously served on the board The
public service commission shall notify each new board member of the legal ~

obligation to attend training as prescribed in this section

The board shall organize within thirty days following the first appointmeh~
and annually thereafter at its first meeting after the first day of January of ea~h

year by selecting one of its members to serve as chair and by appointing. a

secretary and a treasurer who need not be members of the board. The secretai~.y
shall keep a record of all proceedings of the board which shall be available for

inspection as other public records. Duplicate records shall be filed with the

county commission and shall include the minutes of all board meetings. The

treasurer is lawful custodian of all funds of the public service district and shall

pay same out on orders authorized or approved by the board. The secretary and

treasurer shall perform other duties appertaining to the affairs of the district
and shall receive salaries as shall be prescribed by the board. The treasurer

shall furnish bond in an amount to be fixed by the board for the use and benefit

of the district.

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its books and

records pertaining to the district’s operation, finances and affairs, for inspec
tion and audit. The board shall meet at least monthly.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1971, c. 72; Acts 1981, c. .124; Acts 1983;:~é;
166; Acts 1986, c. 81; Acts 1994, c. 61; Acts 1997, c. 159, eff. 90 days after April12.,
1997; Acts 2002, c. 272, eff. 90 days after March 9, 2002.

Law Review and Journal Commentaries
.

nition of purchase money mortgage priorit~ i~r~i
West Virginia. Abraham M. Ashton, 107 W. ~
L. Rev. 525 (2005).

Library References

C.J.S. Counties § 31.

C.J.S. Municipal Corporations § 11.

Notes of Decisions
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for the Mt. Zion Public Service District; fur

ther1nb~, a board member may not be compen

sated for reading meters for the Mt. Zion Public

s~-vice District. 63 W.Va. Op.Atty.Gen. 2 (July

14, 1988) 1988 WL 483329.

2. Standard of care

public service district owes duty of reasonable

care to avoid damage to property of others with

~espect to maintenance of water lines.

McCloud v. Salt Rock Water Public Service

Dist., 2000, 533 S.E.2d 679, 207 W.Va. 453.

Waters And Water Courses €~ 205

3. Ministerial officers, generally

Public policy of West Virginia, as evidenced

by statute making it unlawful for county or

district board member or officer to be or be

come pecuniarily interested in proceeds of any

contract or service over which he might have

~hy voice, influence, or control, is not directed

~~inst actual fraud or collusion but is for pur

j~d~e of preventing those acts and eliminating

any opportunity therefor, and purpose of statute

is to protect public funds and give official recog
~iition to fact that person cannot properly repre

sent public in transacting business with himself.

Code, 61—10--is. State v. Neary, 1987, 365

S.E.2d 395, 179 W.Va. 115. Courts ~ 55;

Judges 21

§ 16—13A—3a

4. Removal of members

Public Service District board member can be

removed by majority vote of registered voters.

51 W.Va. Op.Atty.Gen. 564 (November 10,
1965) 1965 WL 92492.

5. Criminal responsibility of members

County commissioner’s conviction for being
or becoming pecuniarily interested in contract

over which he might have some voice or influ

ence was supported by evidence of his contin

ued performance of contract maintenance work

for public service district after his election to

commission. Code, 61—10--IS. State v. Neary,
1987, 365 S.E.2d 395, 179 W.Va. 115. Counties

~60

6. Sale of water

Public Service Districts may sell, at whole

sale, bulk water to other municipal corpora

tions. 51 W.Va. Op.Atty.Gen. 739 (March 16,
1966) 1966 WL 87469.

7. Tort Claims Act

Tort Claims Act’s protection extended to pub
lic service districts, under the Act’s definition of

political subdivision, which included the term

“public service districts,” despite general au

thorization for public service districts to “sue

and be sued, “in the Public Health statutes. Zir

Ide v. Elkins Road Public Service Dist., 2007,
655 S.E.2d 155. Waters And Water Courses ~

183.5

§ 16—13A—3a. Removal of members of public service board

The county commission or the public service commission or any other

appointive body creating or establishing a public service district under the

provisions of this article, or any group of five percent or more of the customers

of a public service district, may petition the circuit court of the county in which

the district maintains its principal office for the removal of any member of the

governing board thereof for consistent violations of any provisions of• this

article, for reasonable cause which includes, but isnot limited to,a continued

failure to attend meetings of the board, failure to diligently pursue the objec
tives for which the district was created, or failure to perform any other duty
~ither prescribed by law or required by a final order of the public service

commission or for any malfeasance in public office. Any b9ard member

charged with a violation under this section who offers a successful defense

against such charges shall be reimbursed for the reasonable costs of such

defense from district revenues. Such costs shall be considered as costs ässoci

âted with rate determination by the public service district and the public
~ervice commission~ If the circuit court judge hearing the petition for removal

hnds that the charges are frivolous in nature, the judge may assess all or part of

the court costs, plus the reasonable costs associated with the’ board member’s

defense, against the party or parties who petitioned the court for the board

member’s removal.

Acts 1963, c. 75; Acts 1971, c. 72; Acts 1981; c. 124; Acts 1986, c. 81.
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Counties €~45.

Public Utilities ~145.

Westlaw Topic Nos. 104, 3 17A.

Criminal responsibility of members 1

Ministerial officers, generally 2

Sufficiency of evidence 3

1. Criminal responsibility of members

Upon becoming member of county commis

sion, person who is pecuniarily interested in

proceeds of any contract or service with public
service district violates criminal conflict of in

terest statute; by virtue of that position, that

person has some voice, influence, or control

over continuation of contract. Code, 61—10—15.

State v. Neary, 1987, 365 S.E.2d 395, 179

W.Va. 115. Counties ~ 60

2. Ministerial officers, generally
Public policy of West Virginia, as evidenced

by statute making it unlawful for county or

district board member or officer to be or be

come pecuniarily interested in oroceeds of any
contract or service over which he might have

any voice, influence, or control, is not directed

against actual fraud or collusion but is for pur

pose of preventing those acts and eliminating
any opportunity therefor, and purpose of statute

§ 16—13A—4. Board chairman; members’ compensation; procedure; dis~

trict name

(a) The chairman shall preside at all meetings of the board and may vote as

any other member of the board. If the chairman is absent from any meeting;
the remaining members may select a temporary chairman and if the membç~
selected as chairman resigns as such or ceases for any reason to be a member

of the board, the board shall select one of its members as chairman to servq

until the next annual organization meeting. -j

(b) Salaries’of the board members are:

(1) For ‘districts with fewer than six hundred customers, up to seventy-fi~
dollars per attendance at regular monthly meetings and fifty dollars p~f
attendance at additional special meetings, total salary not’ to exceed fift~è~
hundred dollars per annum;,

(2) For districts with six hundred customers or more, but fewer than two

thousand customers, up to one hundred dollars per attendance at regul~
monthly meetings and seventy-five dollars per attendance at additional speci~l
meetings, total salary not to exceed two thousand five hundred fifty dollars pei

annum; -U

(3) For districts with two thousand customers or more, up to one hundred

twenty-five dollars per attendance at regular monthly meetings and seventy-five.
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Library References .

,

C.J.S. Counties § 67. •‘ ~‘ ,

,~

C.J.S. Public Utilities §~ 26 to 32, 159 to”j’~7
169 to 171, 177 to 178.

‘~~1

I

I

is to protect public funds and give official reco~
nition to fact that person cannot properly repre
sent public in transacting business with hjn~e~
Code, 61—10—15. State v. Neary, 1987, 365
S.E.2d 395, 179 W.Va. 115. Courts ~
Judges €~2l

3. Sufficiency of evidence

County commissioner’s conviction for being
or becoming pecuniarily interested in contract
over which he might have some voice or influ
ence was supported by evidence of his contjn
ued performance of contract maintenance work
for public service district after his election to

commission. Code, 61—10—15. State v. Nea~y,
1987, 365 S.E.2d 395, 179 W.Va. 115. Countj~s
~60

Conflict of interest indictment against county
commissioner was sufficient even though it did
not characterize commissioner’s interest as, pe

cuniary, and commissioner was not entitled to

bill of particulars. Code, 61—10—15. State’y.

Neary, 1987, 365 S.E.2d 395, 179 W.Va. 115.

Counties ‘ 60
-
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dollars per attendance at additional special meetings, total salary not to exceed

~ ~ee~ thousand seven hundred fifty dollars per annum; and

.(4j ‘For districts with four thousand or more customers, up to one hundred

~ filly dollars per attendance at regular monthly meetings and one hundred

d3llars per attendance at additional special meetings, total salary not to exceed

~: five thousand four hundred dollars per annum.

.The public service district shall certify the number of customers served to the

pi~blic Service Commission beginning on the first day of July, one thousand

~j~ie hundred eighty-six, and continue each fiscal year thereafter.

ji(c) Public service districts selling water to other water utilities for resale may

adopt the following salaries for its board members:

~(l) For districts with annual revenues of less than fifty thousand dollars, up

to seventy-five dollars per attendance at regular monthly meetings and fifty
dollars per attendance at additional special meetings, total salary not to exceed

fifteen hundred dollars per annum;

(2) For districts with annual revenues of fifty thousand dollars or more, but

less than two hundred fifty thousand dollars, up to one hundred dollars per

attendance at regular monthly meetings and seventy-five dollars per attendance

av:special meetings, total salary not to exceed two thousand five hundred fifty
dollars per annum;

(3) For districts with annual revenues of two hundred fifty thousand dollars

or more, but less than five hundred thousand dollars, up to one hundred

fwenty-five dollars per attendance at regular monthly meetings and seventy-five
dollars per attendance at additional special meetings, total salary not to exceed

three thousand seven hundred fifty dollars per annum; and

(4) For districts with annual revenues of five hundred thousand dollars or

more, up to one hundred fifty dollars per attendance at regular; monthly
meetings and one hundred dollars per attendance at additional special meet

ings, total salary not to exceed five thousand four hundred dollars per annum.

•

The public service district shall certify the number of customers served and

its annual revenue to the public service commission beginning on the first day
of July, two thousand, and continue each fiscal year thereafter.

(d) Board members may be reimbursed for all reasonable and necessary

expenses actually incurred in the performance of their duties as provided for by
the rules of the board.

(e) The board shall by resolution determine its own rules of procedure, fix

the time and place of its meetings and the manner in which special meetings
may be called. Public notice of meetings shall be given in accordance with

section three, article nine-a, chapter six of this code. Emergency meetings may
be called as provided for by said section. A majority of the members constitut

ing the board also constitute a quorum to do business.

(f) The members of the board are not personally liable or responsible for any

obligations of the district or the board, but are answerable only for willful
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§ 16—13A—4 PUBLIC

misconduct in the performance of their duties. The county commission:~
created a district or county commissions if more than one created the distr
may, upon written request of the district, adopt an order changing the ,o~

name of a public service district: Provided, That such name change wilf~
effective until approved, by the public service commission of West Virginia a

the owners of any bonds and notes issued by the district, if any, shall, ~
consented, in writing, to the name change. If a district includes territo1,
located in more than one county, the county commission or county
sions changing the name of the district shall provide any county conm~jss

into which the district also extends with a certified copy of the order cl’~.~L~
the name of the district. The official name of any district created under tle <‘~~

provisions of this article may contain the name or names of any city, incorp~•
rated town or other municipal corporation included therein or the name of any
county or counties in which it is located

Acts 1953, c. 147; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1997, c. 159, eff. 90 da3!s
after April 12, 1997; Acts 2000, c. 199, eff. 90 days after March 11, 2000; Acts 2005, c.

196, eff. 90 days after April 8, 2005.

Library References

§ 16—13A—5. General manager of board

C.J.S. Counties §~ 107 to I i8, 128.
..,

C.J.S. Municipal Corporations §~ 372 to ~~39O,

The board may employ a general manager to serve a term of not more than

five years and until his or her successor is employed, and his or her compensa

tion shall be fixed by resolution of the board. Such general manager. shall

devote all or the required portion of his or her time to the affairs of the district

and may employ, discharge and fix the compensation of all employees of the

district, except as in this article otherwise provided, and he or she shall

perform and exercise such other powers and duties as may be conferred ukon
him or her by the board.

Such general manager shall be chosen without regard to his or her political
affiliations and upon the sole basis of his or her administrative and technic4l
qualifications to manage public service properties and affairs of the district and

he or she may be discharged only upon the affirmative vote of two thirds of th~e

board. Such general manager need not be a resident of the district at the tim~
he or she is chosen. Such general manager may not be a member of the board

but shall be an employee of the board.

The board of any public service district which purchases water, sewer or

stormwater service from a municipal water, sewer or stormwater system 617

602

Counties €a~68, 87.

Municipal Corporations _ 161.

Westlaw Topic Nos. 104, 268.

In general 1

Notes of Decisions

1. In general
Board members of the Mt. Zion Public Ser

vice District cannot be compensated for per-

forming the duties of treasurer and/or secretary
for the Mt. Zion Public Service District; fur

thermore, a board member may not be compen
sated for reading meters for the Mt. Zion Publii

Service District. 63 W.Va. Op.Atty.Gen. 2 (July
14, 1988) 1988 WL 483329.
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~0~er public service district may, as an alternative to hiring its own general

r, elect to permit the general manager of the municipal water, sewer or

r system or public service district from which such water, sewer or

~ s~orn~wni~~ service is purchased provide professional management to the

district, if the appropriate municipality or public service board agrees to

~ such assistance. The general manager shall receive reasonable compen

~, ÜOfl for such service.

Acts’i953~ c. 147; Acts 1981, c. 124; Acts 1986, c. 81; Acts 2002, c. 272, eff. 90 days

~ftér March 9, 2002.

Library References

counties’~65, 68. C.J.S. Counties §~ 101 to 103, 107 to 118.

Mu~i9ipal Corporations.~149, 161. C.J.S. Municipal Corporations §~ 361 to 366,

W~st1aw Topic Nos. 104, 268. 368, 372 to 390.

§ 16—13A—6. Employees of board

The board may in its discretion from time to time by resolution passed by a

majority vote provide for the employment of an attorney, fiscal agent, one or

~ more engineers and such other employees as the board may determine neces

sary and expedient. The board shall in and by such resolution fix the term of

employment and compensation and prescribe the duties to be performed by
such employees.

Acts 1953, c. 147; Acts 1981, c. 124.

Library References

~Coun~es~ 68, 87. C.J.S. Municipal Corporations §~ 361 to 366,

Municipal Corporations ~149, 161, 170. 368, 372 to 405.

Westlaw Topic Nos. 104, 268.

C.J.S. Counties §~ 101 to 103, 107 to 118,
128.

§ 16—1 3A—7. Acquisition and operation of district properties

~The board of such districts shall have the supervision and control of all public
service properties acquired or co~structed by the district, and shall have the

power, and it shall be its duty, to maintain, operate, extend and improve the

~ame, including, but not limited to, those activities necessary to comply with all

federal and state requirements, including water quality improvement activities.

All contracts involving the expenditure by the district of more than fifteen

thousand dollars for construction work or for the purchase of equipment and

improvements, extensions or replacements, shall be entered into only after

notice inviting bids shall have been published as a Class I legal advertisement

in compliance with the provision of article three, chapter fifty-nine of this code,
and the publication area for such publication shall be as specified in section

two of this article in the county or counties in which the district is located. The

Publication shall not be less than ten days prior to the making of any such

contract. To the extent allowed by law, in-state contractors shall be given first

priority in awarding public service district contracts. It shall be the duty of the

board to ensure that local in-state labor shall be utilized to the greatest extent
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possible when hiring laborers for public service district construction or majnte.
nance repair jobs. It shall further be the duty of the board to encourage
contractors to use American made products in their construction to the extent I
possible. Any obligations incurred of any kind or character shall not in any
event constitute or be deemed an indebtedness within the meaning of any of~the
provisions or limitations of the constitution, but all such obligations shailbe
payable solely and only out of revenues derived from the operation of the public
service properties of the district or from proceeds of bonds issued as hereinafter
provided. No continuing contract for the purchase of materials or supplies~
for furnishing the district with electrical energy or power shall be entered into
for a longer period than fifteen years.

Acts 1953, c. 147; Acts 1967, c. 105; Acts 1981, C. 124; Acts 1982, c. 24; Acts 1986,’c
81; Acts 1997, c. 159, eff. 90 days after April 12, 1997; Acts 2002, c. 272, eff. 90 ~
after March 9, 2002. ‘

Library References

Counties €~1O7. C.J.S. Counties § 147.

Municipal Corporations ~7l 1. C.J.S. Municipal Corporations § 1535.
Public Utilities ~l 14.

C.J.S. Public Utilities §~ 5 to 9, 202 to 207.
Westlaw Topic Nos. 104, 268, 317A.

§ 16—13A—8. Acquisition and purchase of public service properties; right of

eminent domain; extraterritorial powers

The board may acquire any publicly or privately owned public service

properties located within the boundaries of the district regardless of whether or

not all or any part of such properties are located within the corporate limits of

any city, incorporated town or other municipal corporation included within ~the

district and may purchase and acquire all rights and franchises and any and all

property within or outside the district necessary or incidental to the purpose ‘of

the district.

The board may construct any public service properties within or outside the

district necessary or incidental to its purposes and each such district 9iay
acquire, construct, maintain and operate’ any such public service properties
within the corporate limits of any city, incorporated town ~or other municipal
corporation included within the district or ,in any unincorporated territor)
within ten miles of the territorial boundaries ‘of the district: Provided, That, if

any incorporated city, town or other municipal corporation included within the

district owns and operates either water facilities, sewer facilities, stormwate~
facilities or gas facilities or all of these, then the district may not acquirç,
construct, establish, improve or extend any public service properties of ç

same kind within such city, incorporated towns or other municipal corpora
tions or the adjacent unincorporated territory served by such cities, incorporat;
ed towns or other municipal corporations, except upon the approval of the

public service commission, the consent of such cities, incorporated towns ~or

other municipal corporations and in conformity and compliance with the rights
of the holders of any revenue bonds or obligations theretofore issued by such
cities, incorporated towns or other municipal corporations then outstanding
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Note 1

and in accordance with the ordinance, resolution or other proceedings which

ati~th0r~e the issuance of such revenue bonds or obligations.

Whenever such district has constructed, acquired or established water facili

lies, sewer facilities, a stormwater system, stormwater management program or

g’aS facilities for water, sewer, stormwater or gas services within any city,

10’corporated town or other municipal corporation included within a district,

théli such city, incorporated town or other municipal corporation may not

thereafter construct, acquire or establish any facilities of the same kind within

such city, incorporated town or other municipal corporation without the

~ri~&flt of such district.

For the purpose of acquiring any public service properties or lands, rights or

easements deemed necessary or incidental for the purposes of the district, each

such district has the right of eminent domain to the same extent and to be

~ercised in the same manner as now or hereafter provided by law for such

right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That the power of eminent domain provided in this

~ection does not extend to highways, road and drainage easements, or stormwa

Tt~i. facilities constructed, owned or operated by the West• Virginia division of

highways without the express agreement of the commissioner of highways:
‘p~rovided, however, That such board may not acquire all or any substantial part
of a privately owned waterworks system unless and until authorized so to do by
the public service commission of West Virginia, and that this section shall not

be construed to authorize any district to acquire through condemnation pro

ceedings either in whole or substantial part an existing privately owned

waterworks plant or system or gas facilities located in or furnishing water or

gas service within such district or extensions made or to be made by it in

territory contiguous to such existing plant or system, nor may any such board

construct or extend its public service properties to supply its services into areas

served by or in competition with existing waterworks or gas facilities or

extensions made or to be made in territory contiguous to such existing plant or

system by the owner thereof.

Acts 1953, c. 147; Acts 1980, c. 60; Acts 1981, c. 124; Acts 2002, c. 272, eff. 90 days
after March 9, 2002.

Library References

counties €~1O3, 104. C.J.S. Counties §~ 143 to 144, 147.

Eminent Domain ~6, 16. c.j.s. Municipal corporations §~ 873 to 880.

Municipal corporations ~221, 224.
c .j s Pro e-~’ § 17

Westlaw Topic Nos. 104, 148, 268.
. P ~
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Title of act authorizing creation of public ser

Public corporation 7 vice districts in connection with acquisition,
Validity 1 construction, maintenance, operation, improve

ment and extension of properties supplying Wa-
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Note I

ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional

requirements. Acts 1953, c. 147; Const. art. 6,

§ 30. State ex rd. McMillion v. Stahl, 1955, 89

S.E.2d 693, 141 W.Va. 233. Statutes ~ 123(3);
Statutes €~ 123(5)

Property of public service district is public
property used for public purposes, and, under

constitutional provision that public property
shall be exempt from taxation, statute authoriz

ing creation of public service districts and

granting tax exemption was not violative of con

stitutional provision requiring that taxation be

equal and uniform throughout state. Acts 1953,

c. 147, § I et seq.; Const. art. 10, § 1. State ex

ret. McMillion v. Stahl, 1955, 89 S.E.2d 693,
141 W.Va. 233. Taxation 2289

2. In general
Statute providing that private property may

be taken or damaged for a number of specified
purposes amounts to legislative declaration of

public purposes within meaning of laws, and it

is a judicial question whether such declaration

is consonant with organic law. Acts 1949, c.

59; Const. art. 3, § 9. State ex rel. McMillion

v. Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.

Constitutional Law ~ 2510

3. Eminent domain powers

Although construction of new facility pro

posed by utility will often require taking of

private property through eminent domain, ab

sent express statutory language Public Service

commission (PSC) has no duty to review and

decide issues that are inherent in eminent do

main proceeding. Sexton v. Public Service

Com’n, 1992, 423 S.E.2d 914, 188 W.Va. 305.

Public Utilities c~ 114

Statute providing that private property may

be taken or damaged for a number of specified
purposes is consonant with organic law and is

constitutional. Acts 1949, c. 59; Const. art. 3,
§ 9. State ex rel. McMillion v. Stahl, 1955, 89

S.E.2d 693, 141 W.Va. 233. Eminent Domain

-, 3

4. Valuation of property

Although landowner is competent to give esti

mate of value of property in eminent domain

proceeding, that valuation is not conclusive;

government agency may rely on appraisal re

port concerning estimated value of property to

be taken. Sexton v. Public Service Co~’~
1992, 423 S.E.2d 914, 188 W.Va. 305. ~‘
dence ~ 568(4)

5; Environmental assessment

Whether construction of sewage laet~n,~L
would constitute “nuisance” does not

Public Service Commission’s (PSC) juris(
to issue certificate of public convenience a

necessity; while PSC may assess environm~n
considerations, chief inquiry by PSC is need~ ~
public for project. Code, 24—2—11. Sexton v.
Public Service Com’n, 1992, 423 S.E.2d9~4
188 W.Va. 305. Municipal Corporatioi~s”,~ ;~ç
708

6. Connections with sewers or drains

City, rather than sewer and water disthc~,
was entitled to provide sewer and water 5cr-

-

vices to newly developed tract that was withjji
districts boundanes but was annexed to~ city ~ ~

where such services were not previously~ fur~ .~
nished to tract. Code, 16—13A—8. Berkeley
County Public Service Sewer Dist. v. West Vir

ginia Public Service Com’n, 1998, 512 S.E.2d
201, 204 W.Va. 279. Municipal Corporatiori~
- 712(1); Waters And Water Courses €.201

If a tract of real estate located within a public
service district has been annexed into a munici~

pality, then, as between the municipality ar~d
the public service district, the municipality has
the superior right to extend water and/or sewer

service which were not being previously fur
nished to the tract by the public service district,
and under those circumstances, a public service

district would need the consent of the munici

pality and the Public Service Commission (PSC)
in order to provide such service. Code;
16—l3A—8. Berkeley County Public Service

Sewer Dist. v. West Virginia Public Service

Com’n, 1998, 512 S.E.2d 201, 204 W.Va. 279.

Municipal Corporations ~ 712(1); Waters And

Water Courses ~ 201; Waters And Water

Courses ~ 202

7. Public corporation

A public service district is a public corpora

tion and does not come within constitutional

provision which in substance provides that all

corporations shall be created by general laws

and which is applicable to private corporations.
Acts 1953, c. 147, § 1 et seq.; Const. art. 11, § 1.

State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d

693, 141 W.Va. 233. Statutes . 80(3)

PUBLIC HEALt

4

fees

§ 16—1 3A—9. Rules; service rates and charges; discontinuance of service;

required water and sewer connections; lien for delinquent

(a)( 1) The board may make, enact and enforce all needful rules in connection

with the acquisition, construction, improvement, extension, management,
606
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nainten~l~~ operation, care, protection and the use of any public service

~topèrties owned or controlled by the district. The board shall establish rates,

fees and charges for the services and facilities it furnishes, which shall be

51~1fficient at all times, notwithstanding the provisions of any other law or laws,

td pay the cost of maintenance, operation and depreciation of the public service

properties and principal of. and interest on all bonds issued, other obligations

~~~urred under the provisions of this article and all reserve or other payments

~provided for in the proceedings which authorized the issuance of any bonds

under this article. The schedule of the rates, fees and charges may be based

upon:

~(A) The consumption of water or gas on premises connected with the facili

ti~s, taking into consideration domestic, commercial, industrial and public use

of water and gas;

(B) The number and kind of fixtures connected with the facilities located on

thè various premises;

~(C) The number of persons served by the facilities

.~-,(D) Any combination of paragraphs (A), (B) and (C) of this subdivision; or

(E) May be determined on any other basis or classification which the board

may determine to be fair and reasonable, taking into consideration the location

bf the premises served and the nature and extent of the services and facilities

furnished. However, no rates, fees or charges for stormwater services may be

assessed against highways, road and drainage easements or stormwater facili

ties constructed, owned or operated by the West Virginia division of highways.

(2) Where water, sewer, stormwater or gas services, or any combination

thereof, are all furnished to any premises, the schedule of charges may be billed

as a single amount for the aggregate of the charges. The board shall require all

users of services and facilities furnished by the district to designate on every

application for service whether the applicant is a tenant or an owner of the

premises to be served. If the applicant is a tenant, he or she shall state the

name and address of the owner or owners of the premises to be served by the

district. Notwithstanding the provisions of section eight, article three, chapter
twenty-four of this code to the contrary, all new applicants for service shall

äeposit the greater of a sum equal to two twelfths of the average annual usage

of the applicant’s specific customer class or fifty dollars, with the district to

secure the payment of service rates, fees and charges in the event they become

delinquent as provided in this section. If a district provides both water and

sewer service, all new applicants for service shall deposit the greater of a sum

equal to two twelfths of the average annual usage for water service or fifty
dollars and the greater of a sum equal to two twelfths of the average annual

usage for wastewater service of the applicant’s specific customer class or fifty
dollars. In any case where a deposit is forfeited to pay service rates, fees and

charges which were delinquent at the time of disconnection or termination of

service, no reconnection or reinstatement of service may be made by the

district until another deposit equal to the greater of a sum equal to two twelfths

of the average usage for the applicant’s specific customer class or fifty dollars
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has been remitted to the district. After twelve months of prompt payn:je~~.
history, the district shall return the deposit to the customer or credit~.the
customer’s account at a rate as the public service commission may prescribe;
Provided, That where the customer is a tenant, the district is not required .t~
return the deposit until the time the tenant discontinues service with.. the .;
district. Whenever any rates, fees, rentals or charges for services or facilities
furnished remain unpaid for a period of twenty days after the same become du~
and payable, the user of the services, and facilities provided is delinquent and
the user is liable at law until all rates, fees and charges are fully paid. The
board may, under reasonable rules promulgated by the public service commis.

sion, shut off and discontinue water or gas services to all delinquent usersof
either water or gas facilities, or both, ten days after the water or gas services
become delinquent.

608

(b) In the event that any publicly or privately owned utility, city, incoxporat.
ed town, other municipal corporation or other public service district included
within the district owns and operates separately either water facilities or sewer

facilities, and the district owns and operates the other kind of facilities either

water or sewer, as the case may be, then the district and the publicly ‘or

privately owned utility, city, incorporated town or other municipal corporation
or other public service district shall covenant and contract with each other to

shut off and discontinue the supplying of water service for the nonpayment of

sewer service fees and charges: Provided, That any contracts entered into by. a

public service district pursuant to this section shall be submitted to the public
service commission for approval. Any public service district providing water

and sewer service to its customers has the right to terminate water service for

delinquency in payment of either water or sewer bills. Where one public service

district is providing sewer service and another public service district or a

municipality included within the boundaries of the sewer district is providin~
water service, and the district providing sewer service experiences a deUnque~
cy in payment, the district or the municipality included within the boundaries

of the sewer district that is providing water service, upon the request of the

district providing sewer service to the delinquent account, shall terminate its

water service to the customer having the delinquent sewer account: Provided,

however, That any termination of water service must comply with all rules and
orders of the public service commission.

(c) Any district furnishing sewer facilities within the district may require, or

may by petition to the circuit court of the county in which the property is

located, compel or may require the division of health to compel all owners;

tenants or occupants of any houses, dwellings and buildings located near a~iy

sewer facilities where sewage will flow by gravity or be transported by other

methods approved by the division of health, including, but not limited. to~

vacuum and pressure systems, approved under the provisions of section nine,

article one, chapter sixteen of this code, from the houses, dwellings or buildings
into the sewer facilities, to connect with and use the sewer facilities and to

cease the use of all other means for the collection, treatment and disposal of

sewage and waste matters from the houses, dwellings and buildings wheie
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there is gravity flow or transportation by any other methods approved by the

division of health, including, but not limited to, vacuum and pressure systems,

appro~1~ under the provisions of section nine, article one, chapter sixteen of

this’ code and the houses, dwellings and buildings can be adequately served by

the sewer facilities of the district and it is declared that the mandatory use of

the sewer facilities provided for in this paragraph is necessary and essential for

~he’ health and welfare of the inhabitants and residents of the districts and of

tue state. If the public service district requires the property owner to connect

with the sewer facilities even when sewage from dwellings may not flow to the

inain line by gravity and the property owner incurs costs for any changes in the

existing dwellings’ exterior plumbing in order to connect to the main sewer

line, the public service district board shall authorize the district to pay all

reasonable costs for the changes in the exterior plumbing, including, but, not

limited to, installation, operation, maintenance and purchase of a pump or any

otler method approved by the division of health. Maintenance and operation

costs for the extra installation should be reflected in the users charge for

~,pprpvaI of the public service commission. The circuit court shall adjudicate
the merits of the petition by summary hearing to be held not later than thirty

aa~,’s after service of petition to the appropriate owners, tenants or occupants

(d) Whenever any district has made available sewer facilities to any owner,

tenant or occupant of any house, dwelling or building located near the sewer

faáility and the engineer for the district has certified that the sewer facilities are

available to and are adequate to serve the owner, tenant or occupant and

sewage will flow by gravity or be transported by other methods approved by the

division of health from’ the house, dwelling’ or building into the sewer facilities,

the district may charge, and the owner, tenant or occupant shall pay the rates

arid charges for services established under this article only after thirty-day
notice of the availability of the facilities has ,been received by the owner, tenant

or occupant. Rates and charges for sewage services shall be based upon’ actual

water consumption or the average monthly water consumption based upon the

owner’s, tenant’s or occupant’s specific customer class.

(e) Whenever any district has made available a stormwater system to any

owner, tenant or occupant of any real property located near the stormwater

system and where stormwater from real property affects or drains into ‘the

stormwater system, it is hereby found, determined and declared that the owner,

tenant or occupant is being served by the stormwater system and it is further

hereby found, determined and declared that the mandatory use of the stormwà

ter system is necessary and essential for the health and welfare of the inhabit

ants and residents of the district and of the state. The district may charge, and

the owner, tenant or occupant shall pay the rates, fees and charges for

stormwater services established under this article only after thirty-day ,notice of

the availability of the stormwater system has been received by the owner.

(f) All delinquent fees, rates and charges of the district for either water

facilities, sewer facilities, gas facilities or stormwater systems or stormwater

management programs are liens on the premises served of equal dignity, rank

and priority with the lien on the premises of state, county, school and munici
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§ 16-13A—9

pal taxes. In addition to the other remedies provided in this section, public
service districts are granted a deferral of filing fees or other fees and cà~t~
incidental to the bringing and maintenance of an action in magistrate court for
the collection of delinquent water, sewer, stormwater or gas bills. If the district
collects the delinquent account, plus reasonable costs, from its customer cir
other responsible party, the district shall pay to the magistrate the normal filing
fee and reasonable costs which were previously deferred. In addition, each

public service district may exchange with other public service districts a list~f
delinquent accounts: Provided, That an owner of real property may not be held
liable for the delinquent rates or charges for services or facilities of a tenant~
nor may any lien attach to real property for the reason of delinquent rates or

charges for services or facilities of a tenant of the real property, unless the

owner has contracted directly with the public service district to purchase the
services or facilities.

(g) Anything in this section to the contrary notwithstanding, any establish:

ment, as defined in section three, article eleven, chapter twenty-two, now~r
hereafter operating its own sewage disposal system pursuant to a permit issued

by the division of environmental protection, as prescribed by section eleven,
article eleven, chapter twenty-two of this code, is exempt from the provisions of

this section.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986,R’.
81; Acts 1989, c. 174; Acts 1994, C. 61; Acts 2002, c. 272, eff. 90 days after Mai-ch~9
2002; Acts 2003, c. 183, eff. 90 days after March 8, 2003. “i’

i,~J

nition of purchase money mortgage priorityin
West Virginia. Abraham M. Ashton, 107 W.~ya.
L. Rev. 525 (2005).

rj,~

C.J.S. Gas §~ 64, 84 to 85.

C.J.S. Municipal Corporations § 1535.

C.J.S. Waters §~ 483, 666 to 732.

PUBLIC HEALTh

Law Review and Journal Commentaries

The Scope of Title Examination in West Virgi
nia: Can Reasonable Minds Differ? John W.

Fisher, II, 98 W. Va. L. Rev. 449 (1996).
“Yes, West Virginia, there is a special priority

for the purchase money mortgage:’ The recog

Gas €~14.6.

Municipal Corporations ~7l2.

Waters and Water Courses ~203.

Westlaw Topic Nos. 190, 268, 405.

Library References

Notes of Decisions

Notice of availability of sewer service 5

Public service district liens 3

Rates and charges for service 4

Takings 2

Validity 1

1. Validity
In statute authorizing creation of public ser

vice districts, provision for delinquent fixed

rates and charges for services rendered to be

lien on premises served was not unconstitution

al as depriving owners of property without due

process of law or as violating Fourteenth

Amendment of United States Constitution or

applicable provisions of State Constitutioi~
Acts 1953, c. 147; § 1 et seq.; Const. art. 3, §~ 9,

10; U.S.C.A.Const. Amend. 14. State ex rel.

McMillion v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional Law ‘ 4416; Mi~

nicipal Corporations ~ 408(1)

:1w

.4)

—

4:

I

I

2. TakIngs
Public service district’s requiring property

owner to connect onto its sewer system and to

abandon private sewer system located on prop

erty was not a taking of private property with;

out just compensation. Const. Art. 3,. § ~
Code, 16—l3A—9; U.S.C.A. Const.Amend. 5.

Kingmill Valley Public Service Dist. v. River~
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view Estates Mobile Home Park, Inc., 1989, 386

S.E.2d 483, 182 W.Va. 116. Eminent Domain

~2.18

Statute providing that private property may

be taken or damaged for a number of specified

purposes amounts to legislative declaration of

~iblic purposes within meaning of laws, and it

is a judicial question whether such declaration

is consonant with organic law. Acts 1949, c.

59; Const. art. 3, § 9. State ex rel. McMillion

v. Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.

Constitutional Law ~ 2510

3. Public service district liens

public service district liens must be docketed

to be enforceable against purchaser of property

for valuable consideration, without notice.

Code, 16—13A—9, 38—bC—I. McClung Invest

ments, Inc. v. Green Valley Community Public

Service Dist., 1997, 485 S.E.2d 434, 199 W.Va.

490. Gas ~14.6; Municipal Corporations .~

712(7); Waters And Water Courses ‘~ 203(14)
~ public service district’s failure to docket no

tice~of lien prior to date purchaser recorded

deed pf trust prevented district from enforcing
hewer lien against purchaser. Code, 1 6—i 3A—9,

38—IOC—1. McClung Investments, Inc. v. Green

Valley Community Public Service Dist., 1997,
485 S.E.2d 434, 199 W.Va. 490. Municipal
Corporations ~ 712(7)

If owner, tenant or occupant of garage apart
n~ent did not receive notice that public service

district’s sewer facilities were available for

apartment, district would have been without

statutory authority to impose charges and a lien

against apartment for sewer services, though
the apartment was on a lot containing another

dwelling which was properly subject to sewer

service charges. Code, 16—13A—9, 16—13A—21.

Rhodes v. Maiden Public Service Dist., 1983,
301 .S.E.2d 601, 171 W.Va. 645. Municipal
Corporations ~ 7 12(7)

Statute authorizing creation of public service

districts confers upon public service board au

thoiity to create mortgage lien on the property
of public service district, and action of legisla
ture conferring such authority was within the

legislature’s power. Acts 1953, c. 147; Const.

art. 10, § 8. State cx rd. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Munici

§ 16—13A—9a

pal Corporations 222; Municipal Corpora
tions €~ 225(1)

4. Rates and charges for service

Statute clearly and unambiguously gives Pub
lic Service Commission (PSC) power to reduce

or increase utility rates whenever it finds that

existing rate is unjust, unreasonable, insuffi

cient, or unjustly discriminatory or otherwise in

violation of any provision of legislation govern

ing Commission. Code, 24—I—i et seq., 24—2—3.

State cx rd. Water Development Authority v.

Northern Wayne County Public Service Dist.,
1995, 464 S.E.2d 777, 195 W.Va. 135. Public

Utilities ~ 123

Corporations holding sewer revenue bonds of

public service district, a public corporation and

political subdivision of state, had right by man
damus to enforce and compel district and mem
bers of the Public Service Board to establish,
charge and collect rates for services rendered

by district sufficient to provide for all operation
al and maintenance expenses, to pay, when due,
principal and interest of revenue bonds issued

by district, and to file tariffs reflecting such

charges with Public Service Commission.

Code, 16—13A—i et seq., 16—13A—9, 16—13A—lO,
16—13A—13, 16—13A—17. State cx rd. Allstate

Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207. Mandamus ~ 110

Duty imposed on public service district, a

public corporation and political subdivision of

state, to establish rates and charges sufficient to

pay cost of maintenance, operation and depreci
ation of properties of district and principal of

and interest on all bonds issued by district is

nondiscretionary duty which may be enforced

by mandamus. Code, 16—13A—9. State cx rd.

Allstate Ins. Co. v. Union Public Service Dist.,
1966, 151 S.E.2d 102, 151 W.Va. 207. Manda

mus -‘ 80

5. Notice of availability of sewer service

Issue of fact as to whether owner or tenant

had received notice that public service district’s

sewer services were available for garage apart
ment, so as to allow imposition of sewer service

charges and a lien against apartment, was not

appropriate for resolution in mandamus pro
ceeding. Code, 16—13A—9, 16—13A—2l. Rhodes

v. Maiden Public Service Dist., 1983, 301

S.E.2d 601, 171 W.Va. 645. Mandamus € 174

§ 1 6—! 3A—9a. Limitations with respect to foreclosure

No public service district shall foreclose upon the premises served by such

district for delinquent fees, rates or charges for which a lien is authorized by
sections nine or nineteen of this article except through the bringing and

maintenance of a civil action for such purpose brought in the circuit court of
the county wherein the district lies. In every such action, the court shall be

required to make a finding based upon the evidence and facts presented that
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Gas ~l4.6.

Municipal Corporations ~7 12.

Waters and Water Courses ~203.

Westlaw Topic Nos. 190, 268, 405.

§ 16—13A—1O. Budget

Counties €~‘154.5.

Municipal Corporations ~879.
Westlaw Topic Nos. 104, 268.

1. In general
Corporations holding sewer revenue bonds of

public service district, a public corporation and

political subdivision of state, had right by man
damus to enforce and compel district and mem

bers of the Public Service Board to establish,
charge and collect rates for services rendered

•;Jb

by district sufficient to provide for all operat~ox~j
al and maintenance expenses, to pay, when due;

principal and interest of revenue bonds issued

by district, and to file tariffs reflecting such

charges with Public Service Commission.

Code, 16—13A—1 et seq., 16—13A—9, 16—13A—19,
16—l3A—l3, l6—l3A—l7. State ex rel. Allstate

Ins. Co. v. Union Public Service Dist., 1966, .151

S.E.2d 102, 151 W.Va. 207. Mandamus ~ 1~O~

§ 16—13A—9a

the district prior to the bringing of such action had exhausted all other
remedies for the collection of debts with respect to such delinquencies. In. ~o
event shall foreclosure procedures be instituted by any such district or

behalf unless such delinquency had been in existence or continued for a period
of two years from the date of the first such delinquency for which foreclosufé~js
being sought.

Acts 1982, c. 74.

Library References

PUBLIC HEAj’i~

I

Ii
C.J.S. Gas §~ 64, 84 to 85.

C.J.S. Municipal Corporations § 1535.

C.J.S. Waters §~ 483, 666 to. 732.

The board shall establish the beginning and ending of its fiscal year, which

period shall constitute its budget year, and at least thirty days prior to. the
beginning of the first full fiscal year after the creation of the district and

annually thereafter the general manager shall prepare and submit to the board
a tentative budget which shall include all operation and maintenance expenses,
payments to a capital replacement account and bond payment schedules for 1the
ensuing fiscal year. Such tentative budget shall be considered by the boar~l;
and, subject to any revisions or amendments that may be determined by the

board, shall be adopted as the budget for the ensuing fiscal year. Up&~
adoption of the budget, a copy of the budget shall be forwarded to the county
commission. No expenditures for operation and maintenance expenses in

excess of the budget shall be made during such fiscal year unless unanimously
authorized and directed by the board.

Acts 1953, c. 147; Acts 1981, c. 124.

In general 1

Library References

C.J.S. Municipal Corporations §~ 1621 ;Ctô

.o~)1622.

Notes of Decisions

§ 16—13A--1 1. Accounts; audit

The general manager, under direction of the board, shall install and maintain

a proper system of accounts, in accordance with all rules, regulations or orders
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PUBLIC SERVICE DISTRICTS § 16—13A—12

pertainmg thereto by the public service commission, showing receipts from

operation and application of the same, and the board shall at least once a year

~‘ã~ise such accounts to be properly audited: Provided, That such audit may be

~y audit by an independent public accountant completed within one year of

jfie time required for the submission of the report: Provided, however, That if

~he district is required to have its books, records and accounts audited annually
an independent certified public accountant as a result of any covenant in any

b~árd resolution or bond instrument, a copy of such audit may be submitted in

s~tisfãction of the requirements of this section, and is hereby found, declared

and determined to be sufficient to satisfy the requirements of article nine,

chapter six of this code pertaining to the annual audit report by the state tax

corniñission. A copy of the audit shall be forwarded within thirty days of

submission to the county commission and to the public service commission.

T1~e treasurer of each public service district shall keep and preserve all

financial records of the public service district for ten years, and shall at all

tithes~have such records readily available for public inspection. At the end of

his term of office, the treasurer of each public service district shall promptly
dëlivér all financial records of the public service district to his successor in

office. Any treasurer! of a public service district who knowingly or willfully
violates any provision of this section is guilty of a misdemeanor, and shall be

fined not less than one hundred dollars nor more than five hundred dollars or

imprisoned in the county jail not more than ten days, or both.

Aci~t~ i953, c. 147; Acts 1981, c. 124; Acts 1986, c. 81.

Library References

counties ~154.5. C.J.S. Municipal Corporations1 §~ 1621 to

~Municipá1 Corporations €~879. 1622.

,Westlaw Topic Nos. 104, 268.

§ 16—13A—12. Disbursement of district funds

No money may be paid out by a district except upon an order signed by the

chairman and secretary of such board, or such other person or per~ons
a{~thorized by the chairman or secretary, as the case may be, to sign such

Orders on their behalf. Each order for the payment of money shall specify the

purposes for which the amount thereof is to be paid, with sufficient clearness to

indicate the purpose for which the order is issued, and there shall be endorsed

thereon the name of the particular fund out of which it is payable and it shall

be payable from the fund constituted for such purpose, and no other. All such

orders shall be reflected in the minutes of the next meeting of the board.

Acts 1953, c. 147; Acts 1981, c. 124.

Library References

Counties ~158. C.J.S. Counties § 198.

Municipal Corporations €~883. C.J.S. Municipal Corporations §~ 1626, 1635.
Westlaw Topic Nos. 104, 268.
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§ 16—13A—13

§ 16—13A—13. Revenue bonds ‘..~ 0

For constructing or acquiring any public service properties forthe auth~j.~~j
purposes of the district, or necessary or incidental thereto, and for constr~t~’~
improvements and extensions thereto, and also for reimbursing or payii~ ~
costs and expenses of creating the district, the board of any such distrj&’ j~
hereby authorized to borrow money from time to time and in evidence th~’r~o
issue the bonds of such district, payable solely from the revenues derived f~o~
the operation of the public service properties under control of the dist~-~
Such bonds may be issued in one or more series, may bear such date or da~~
may mature at such time or times not exceeding forty years from •th~ir
respective dates, may bear interest at such rate or rates not exceeding eight~ee~
percent per annum payable at such times, may be in such form,, may carry such

registration privileges, may be executed in such manner, may, be payab1e.~at
such place or places, may be subject to such terms f redemption witI-~ ‘or1
without premium, may be declared or become due before maturity date tl~er~f,.
may be authenticated in any, manner, and upon compliance with such cor~&-.
tions, and may contain such terms and covenants as may be provided ~y,
resolution or resolutions of the board. Notwithstandjng the form or tenox~
thereof, and in the absence of any express recital on the face thereof, that the.

bond is nonnegotiable, all such bonds, .shall be, and shall be treated~s?
negotiable instruments for all purposes. Bonds bearing the signatures,~
officers in office on the date of the signing thereof shall be valid and binding for

all purposes notwithstanding that before the delivery thereof any or all of tI~

persons whose signatures appear. thereon shall have ceased to be such officers~

Notwithstanding the requirements or provisions of any other law, any such

bonds may be negotiated or sold in such manner and at such time or times a~,is
found by the board to be most advantageous, and all such bonds may besold’at

such price that the interest cost of the proceeds therefrom does not exceed

nineteen percent per annum, based on the average, maturity of such bonds~ ãn~

computed according to standard tables of bond values. Any resolution or

resolutions providing for the issuance of such bonds may contain such

nants and restrictions upon the issuance of additional bonds thereafter as n~

be deemed necessary or advisable for the assurance of the payment of the

bonds thereby authorized.

Acts 1953, c. 147; Acts 1970, c. 11; Acts 1970, c. 12; Acts 1970,lstEx: Sess., c. 2;A~cts
1980, c. 33; Acts 1981, 1st Ex. Sess., c. 2; Acts. 1989, c. 174. -

,

Library References

PUBLIC HEALTH.

I

a

I
I

41

I

I
I

I

I

Counties ~1 74.

Municipal Corporations ~9 11.

Westlaw Topic Nos. 104, 268.

C.J.S. Counties § 218.

C.J.S. Municipal Corporations §~ 1647 td

1649.
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Notes of Decisions

§ 16—13A—15

• 10gefleral 1

“Ii

1,~In general
Corporations holding sewer revenue bonds of

~5’ublic service district, a public corporation and

~6litical subdivision of state; had right by man

damus to enforce and compel district and mem

Sers of the Public Service Board to establish,

c1~rge and collect rates for services rendered

by’district sufficient to provide for all operation

al and maintenance expenses, to pay, when due,

j~rjncipal and interest of revenue bonds issued

~‘f district, and to file tariffs reflecting such

charges with Public Service Commission.

Code, lo—13A—1 et seq., 16.-13A—9, 16—13A—10,
16—l3A—13, 16—l3A—17. State ex rel. Allstate

Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207... Mandamus €~ 110

Two acts amending same Code section in

same manner except as to maximum interest

rate of bonds, enacted on same date at same

legislative session, and i~npossible to determine

which passed after the other, that having lower

maximum interest rate will govern. 53 W.Va.

Op.Atty.Gen. 418 (April 8, 1970) 1970 WL

116579.

- 16—1 3A—1 4. Items included in cost of properties

The cost of any public service properties acquired under the provisions of this

article shall be deemed to include the cost of the acquisition or construction

thereof, the cost of all property rights, easements and franchises deemed

necessary or convenient therefor and for the improvements and extensions

thereto; for stormwater systems and associated stormwater management pro

grams, those activities which include, but are not limited to, water ‘quality
improvement activities necessary to comply with all federal and state require
ments; interest upon bonds prior to and during construction or acquisition and

for six months after completion of construction or of acquisition of the improve
ments and extensions; engineering, fiscal agents and legal expenses; expenses

for estimates of cost and of revenues, expenses for plans, specifications and

surveys; other expenses necessary oç incident; to determining the feasibility or

practicability of the enterprise, administrative expense, and such other ex

jenses as may be necessary or incident ‘tO the financing herein authorized, and

the construction or acquisition of the properties and the placing of same in

operation, and the performance of the things herein required or permitted, in

connection with any thereof.

Acts 1953, c. 147; Acts 2002, c. 272, eff. 90 days after March 9, 2002.

Library References

Counties ~154.5.

Municipal Corporations ~879.
Westlaw Topic Nos. 104, 268.

C.J.S. Municipal Corporations §~ 1621 to

1622.

§ 16—13A—15. Bonds maybe secured by trust indenture

In the discretion and at the option of the board such bonds may be secured

by a trust indenture by and between the district and a corporate trustee, which

may be a trust company or bank having powers of a trust company within or

without the State of West Virginia, but no such trust indenture shall convey,

mortgage or create any lien upon the public service properties or any part
thereof. The resolution authorizing the bonds and fixing the details thereof

may provide that such trust indenture may contain such provisions for protect

ing and enforcing the rights and remedies of bondholders as may be reasonable
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§ 16—13A-15

and proper, not in violation of law, including covenants setting forth the duties
of the district and the members of its board and officers in relation to ~the
construction or acquisition of public service properties and the improvement,
extension, operation, repair, maintenance and insurance thereof, and the cu~j.
dy, safeguarding and application of all moneys, and may provide that all or~Q~y
part of the construction work shall be contracted for; constructed and paid f~
under the• supervision and approval of consulting engineers emplo~’ed ~

designated by the board and satisfactory to the original bond purchasers their
successors, assignees or nominees, who may be given the right to require~
security given by contractors and by any depository of the proceeds of bonds-of
revenues of the public service properties or other money pertaining ther~tdb~
satisfactory to such purchasers, their successors, assignees or nominees. Such
indenture may set forth the rights and remedies of the bondholders and such

trustee.

Acts 1953, c. 147.

C.J.S. Counties § 222.

C.J.S. Municipal Corporations §~ 1708 ..to

1709.
‘Iffi

United States Code Annotated

§ 16—13A—16. Sinking fund for revenue bonds

At orbefore the time of the issuance of any. bonds under this article the bo~r~
shall by resolution or in the trust, indenture provide for the creation of a sinking.
fund and for monthly payments into such fund from the revenues of the publ~
service properties operated by the district such sums in excess of the cost~
maintenance and operation of such properties as will be. sufficient to pay t~1e~
accruing interest and retire the bonds at or before the time each will respecti~
ly become due and to establish and maintain reserves therefor. All sums which

are or should be, in accordance with such provisions, paid into such sinking
fund shall be used solely for payment of interest and for the retirement of s~i~h
bonds at or prior to maturity as may be provided or required by such

resolutions.

Acts 1953, c. 147.

C.J.S. Municipal Corporations §~ 1704 tO

1705.
j~h

:irl~ ;

PUBLIC HEALTH

Counties €~‘183.

Municipal Corporations €‘950(15).

Westlaw Topic Nos. 104, 268.

Library References
~

Trust Indenture Act of 1939, see 15 U.S.C.A~ §. 77aaa et. seq.

Counties ~186.5.

Municipal Corporations ~95 1.

Westlaw Topic Nos. 104, 268.

Library References

~616



pUBLIC SERVICE DISTRICTS § 16—!3A—17

§ 16—13A—1 7. Collection, etc., of revenues and enforcement of covenants;

default; suit, etc., by bondholder or trustee to compel
performance of duties; appointment and powers of receiv

er

.tThe board of any such district shall have power to insert enforceable

~oviSiofl5 in any resolution authorizing the issuance of bonds relating to the

c~o11ection, custody and application of revenues of the district from the opera

tion of the public service properties under its control and to the enforcement of

the covenants and undertakings of the district. In the event there shall be

default in the sinking fund provisions aforesaid or in the payment of the

~Hncipal or interest on any of such bonds or, in the event the district or its

board or any of its officers, agents or employees, shall fail or refuse to comply
with the provisions of this article, or shall default in any covenant or agreement

j~iade with respect to the issuance of such bonds or offered as security therefor,

then any holder or holders of such bonds and any such trustee under the trust

i~dentüre, if there be one, shall have the right by suit, action, mandamus or

~her proceeding instituted in the circuit court for the county or any of the

c~uhties wherein the district extends, or in any other court of competent

ji~risdiction, to enforce and compel performance of all duties required by this

article or undertaken by the district in connection with the issuance of such

bonds, and upon application of any such holder or holders, or such trustee,

such court shall, upon proof of such defaults, appoint a receiver for the affairs

of the district and its properties, which receiver so appointed shall forthwith

directly, or by his agents and attorneys, enter into and upon and take posses

sion of the affairs of the district and each and every part thereof, and hold, use,

operate, manage and control the same, and in the name of the district exercise

all of the rights and powers of such district as shall be deemed expedient, and

such receiver shall have power and authority to collect and receive all revenues

and apply same in such manner as the court shall direct. Whenever the default

causing the appointment of such receiver shall have been cleared and fully
discharged and all other defaults shall have been cured, the court may in its.

discretion and after such notice and hearing as it deems reasonable and proper.

direct the receiver to surrender possession of the affairs of the district to its

board. Such receiver so appointed shall have no power to sell, assign,

mortgage, or otherwise dispose of any assets of the district except as hereinbe

fore provided:

Acts 1953, c. 147.

Library References

iCounties €~‘188. C.J.S. Counties § 226.

~ ~IunicipaI Corporations ~937, 955. C.J.S. Municipal Corporations §~ 1707, 1711.
Westlaw Topic Nos. 104, 268.
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§ 16—13A—17 PUBLIC

§ 16—13A—18. Operating contracts

The board may enter into contracts or agreements with any persons, firm~~
corporations for the operation and management of the public service properties
within the district, or any part thereof, for such period of time and under such
terms and conditions as shall be agreed upon between th& board and

persons, firms or corporations. The board shall have power to provide in ih~
resolution authorizing the issuance of bonds, or in any trust indenture sedür~j~
such bonds, that such contracts or agreements shall be valid and binding ~
the distriët as long as any of said bonds, or interest thereon, are outstandih~j
and unpaid.

Acts 1953, c. 147.

Library References

§ 16—1 3A— 1 8a. Sale, lease or rental of water, sewer, stormwater or gas.

system by district; distribution of proceeds

In any case where a public service district owns a water, sewer, stormwater

or gas system, and a majority of not less than sixty percent of the members.of~

the public service board thereof deem it for the best interests of the district~to

sell, lease or rent such water, sewer, stormwater or gas system to any munici~

pality or privately-owned water, sewer, stormwater or gas system, or to-~ an~

water, sewer, stormwater or gas system owned by an adjacent public servicë~

district, the board may so sell, lease or rent such water, sewer, stormwater,~qx~

gas system upon such terms and conditions as said boarçl, in its discretion,’

considers in the best interests of the district: Provided, That such sale, leasii~g.
or rental may be made only upon: (1) The publication of notice of a hearing
before the board of the public service district, as a Class I legal advertisethëñt

in compliance with the provisions of article three, chapter fifty-nine of this

code, in a newspaper published and of general circulation in the county or

counties wherein the district is located, such publication to be made not earli~r
than twenty days and not later than seven days prior to the hearing;~)
approval by the county commission or commissions of the county or counties in

which the district operates; and (3) approval by the public service commission

of West Virginia.

Notes of Decisions ~

~
In generaL 1 by district sufficient to provide for all operati0~

a! and maintenance expenses, to pay, when due,
1. In general principal and interest of revenue bonds issued

Corporations holding sewer revenue bonds of by district, and to file tariffs reflecting such -

public service district, a public corporation and charges with Public Service Commjssjo~
political subdivision of state, had right by man-

Code, 16—13A—! et seq., 16—13A—9, ló—13A_j~
damus to enforce and compel district and mem- 16—1 3A—l 3, 16—1 3A—1 7. State ex rel. Allstate ~‘
bers of the Public Service Board to establish, Ins. Co. v. Union Public Service Dist., 1966, j5~
charge and collect rates for services rendered S.E.2d 102, 151 W.Va. 207. Mandamus ~ ii’o

Counties ~1 14.

Municipal Corporations ~328.

Westlaw Topic Nos. 104, 268.

C.J.S. Counties § 161. ~

C.J.S. Municipal Corporations §~ 1 027 ~
1029.
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PUBLIC SERVICE DISTRICTS § 16—13A—20

in the event of any such sale, the proceeds thereof, if any, remaining after

payment of all outstanding bonds and other obligations of the district, shall be

ratably distributed to any persons who have made contributions in aid of

co~strct~11 of such water, sewer, stormwater or gas system, such distribution

~ot to exceed the actual amount of any such contribution, without interest, and

~y balance of funds thereafter remaining shall be paid to the county commis

•5jOfl of the county in which the major portion of such water, sewer, stormwater

or gas system is located to be placed in the general funds of such county

commiS5i0~

Acts 1963, c. 75; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1997,’c. 160; eff. 90days after

April 10, 1997; Acts 2002, c. 272, eff. 90 days after March 9, 2002.

Library References

c.j:s. Counties § 147.

C.J.S. Municipal Corporations §~ 882 to 892.

§ 16—1 3A—19 Statutory mortgage lien created, foreclosure thereof

There shall be and is hereby created a statutory mortgage lien upon such

pu~blic service properties of the district, which shall exist in favor of the, holders

of bonds hereby authorized to he issued, and each of them, and the, coupons
attached to said bonds, and such public service properties shall remain subject
to such statutory mortgage lien until payment in full of all principal of and

interest on such bonds. Any holder of such bonds, of any coupons att~ched
thereto, may, either at law or in equity, enforce said statutory mortgage lien

conferred hereby and upon default in the paymentof the principal of or interest

on said bonds, may. foreclose such statutory mortgage lien in the manner now

provided by the laws of ~he State of West Virginia for the foreclosure of

mortgages on real property.
0

Acts 1953, c. 147.

Library References

C.J.S. Counties § 226.

C.J.S. Municipal Corporations §~ 1707, 1711.

Notes of Decisions

In general 1 of public service district, and action of legisla
ture conferring such authority was within the

legislature’s power. Acts 1953, c. 147; Const.

I. In general art. 10, § 8. State ex rel. McMillion v. Stahl,
Statute authorizing creation of public service 1955, 89 S.E.2d 693, 141 W.Va. 233. Munici

districts confers upon public service board au- pal Corporations ~ 222; Municipal Corpora-.
thority to create mortgage lien on the property tions ~ 225(1)

§ 16—13A—20. Refunding revenue bonds

The board of any district having issued bonds under the provisions of this

article is hereby empowered thereafter by resolution to issue refunding bonds

of such district for the purpose of retiring or refinancing such outstanding
619.

Counties ~1 10.

Municipal Corporations ~225.

Westlaw Topic Nos. 104, 268.
0

Counties a~’188.

Municipal Corporations €‘937, 955.

Westlaw Topic Nos. 104, 268.
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bonds, together with any unpaid interest thereon and redemption premium
thereunto appertaining and all of the provisions of this article relating to the
issuance, security and payment of bonds shall be applicable to such refunding
bonds, subject, however, to the provisions of the proceedings which authorized
the issuance of the bonds to be so refunded.

Acts 1953, c. 147.

§ 16—1 3A—2 1. Complete authority of article; liberal construction; distrj~t
to be public instrumentality; tax exemption

This article is full and complete authority for the creation of public servi~e
districts and for carrying out the powers and duties of same as herein provided.
The provisions of this article shall be; liberally construed to accomplish~i~~
purpose and no procedure or proceedings, notices, consents or approvals, ~i~’

required in connection therewith except as may be pre~cribed by this articke:
Provided, That all functions, powers and duties of the ‘ptiblic service comi~f~
sion of West Virginia, the bureau of public health, the division of environrneAt~.P
protection and the environmental quality board remain’ unaffected by’ ‘~t~hi~
article. Every district organized, consolidated, merged or expanded under ‘th~1
article is a public instrumentality created and functioning in the interest and fôf

the benefit of the public, and its property and income and any bonds issued b~
it are exempt from taxation by the state of West Virginia, and the other taxing’
bodies of the state: Provided, however, That the board of any’ such districrth~
use and apply any of its available revenues and income for the, payment Of whäi~

such board determines to be tax or license fee equivalents to any local taxing’
body and in any proceedings for the issuance of bonds of such district ma~.
reserve the right to annually pay a fixed or computable sum to such taxing
bodies as such tax or license fee equivalent.

Acts 1953, c. 147; Acts 1986, c. 81; Acts 1994, c. 61

In general 2

Validity 1

1. Validity
Statute authorizing creation of public service

districts violates no provision of State Constitu

tion, nor is it violative of Fourteenth Amend

ment to United States Constitution. Act 1953,

Westlaw Topic Nos. 104, 268, 371.

C.J.S. Counties § 31.

C.J.S. Municipal Corporations § 11.

,,r.

c. 147; U.S.C.A.Const. Amend. 14. State ex,rçl.,
McMillion v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional Law ~ 4056; Mu

nicipal Corporations 4
,

Statute authorizing creation of public s~rviCe

districts does not, in so far as it requires County

Court to define territory to be included in pub,~%.
service district and appoint a board to gove~fl’
same in first instance, involve unconstitutional

§ 16—13A—20

Counties ~175.

Municipal Corporations €~913.

Westlaw Topic Nos. 104, 268.

•

b~1

‘I

I

I
Library References’

C.J.S. Counties § 218.

C.J.S. Municipal Corporations
1648, 1651.

§~ l647~

Counties ~1 8.

Municipal Corporations ‘~5.

Taxation ~2316, 3519.

Library References I

Notes of Decisions
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pUBLIC SERVICE DISTRICTS § 16—13A—22

~~1egation of judicial functions to the County 1955, 89 S.E2d 693, 141 W.Va. 233. Munici

Court, Acts 1953, c. 147; Const. art. 8, § 24. pal Corporations -‘ 222; Municipal Corpora-

State ex rel. McMillion v. Stahl, 1955, 89 S,E.2d tions ~ 225(1)

693, 141 W.Va. 233. Constitutional Law ~ Title of act authorizing creation of public ser

235~ Municipal Corporations ~ 4 vice districts in connection with acquisition,
construction, maintenance, operation, improve

2. ~ngeneral ment and extension of properties supplyingwa
Statute authorizing creation of public service ter and sewerage services, clearly defines object

districts confers upon public service board au- and purposes of act and powers of governing

~ority to create mortgage lien on the property board, and is sufficient to meet constitutional

of public service district; and action of legisla- requirements. Acts 1953, c. 147; Coast. art. 6,

ture conferring such authority was within the § 30. State ex rel. McMillion v. Stahl, 1955,89

legislatures power. Acts 1953, c. 147; Coast. s.E.2d 693, 141 W.Va. 233. Statutes ~ 123(3);

~-t.. 10, § 8. State ex rel. McMillion v. Stahl, Statutes! 123(5)

~ 16—13A—22. Validation of prior acts and proceedings of county courts for

creation of districts, inclusion of additional territory, and

appointment of members of district boards

All acts and proceedings taken by any county court of this State purporting to

~have been carried out under the provisions of this article which have been

taken, prior to the date this section takes effect, for the purpose of creating

public service districts or for the purpose of subsequent inclusion of additional

tçrritory to existing public service districts, after notice published by any such

county court having territorial jurisdiction thereof of its intention to include

such additional territory after hearing thereon, are hereby validated, ratified,

~pproved and confirmed notwithstanding any other lack of power (other than

constitutional) of any such county court to create such public service districts

‘or to include additional territory to existing public service districts or irregular
ities (other than constitutional) in such proceedings, relating to the appoint
rñent and qualification of more than three members to the board of any such

public service district or the subsequent appointment of successors of any or all

éf such members, notwithstanding that no city, incorporated town or other

municipal corporation having a population in excess of three thousand is

included within the district, and the appointment and qualificatidn of such

members, and further including any irregularities in the petition for the

èi~atiOn of any public service district, irregularities in the desCription of the

a~èa embraced by such district, and irregularities in the~notice and publieation
of’ notice ‘for the hearing creating such district, prior to the date this section

takes effect, is hereby validated, ratified, approved and confirmed; and, further,
in such cases where more than three members of the board of such districts

have been so appointed prior to the date this section takes effect -then such

county court shall appoint, and they are hereby authorized and empowered to

appoint successors to such members in the manner as otherwise provided by
this article

-

Acts 1958,.c. l4~ ACts 1960, c. 19:

:1 W.Va. Const., art. IX, ~ 9, redesignated the office of the county court

.1. as county commission.
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§ 16-13A--22 PUBLIC HEAI~

Library References

Counties ~18. C.J.S. Counties § 31. ‘‘.) ~
Municipal Corporations ~5 .C.J.S. Municipal Corporations § 11.
Westlaw Topic Nos 104 268

§ 16—13A—23 Validation of acts and proceedings of public service boards

All acts and proceedings taken by any public service board the membe~.,~f
which were appointed, prior to the date this section takes effect, by any County
court of this State having territorial jurisdiction thereof,, are hereby validat~ed,
ratified, approved and confirmed, as to defects and irregularities which nia~
otherwise exist on account of their appointment and qualification: Provided ~

however, That nothing herein contained shall be construed to excuse a criminal
act.

-
7

Acts 1958, c. 14; Acts 1960, c. 19; Acts 1965, c. 134.

W.Va. Const., art. IX, § 9, redesignated the office of the county courtr,,

as county commission.

Library References ‘

Counties ~47. C.J.S. Counties §~ 70 to 73.

Municipal Corporations €~166. CJ.S. Municipal Corporations §~ 369i~371.
Westlaw Topic Nos. 104, 268.

§ 16—13A—24. Acceptance of loans, grants or temporary advances

Any public service district created pursuant to the provisions .of this articléis

authorized and empowered to accept loans or grants and procure loãnstor

temporary advances evidenced by notes or other negotiable instruments issued

in the manner, and subject to the privileges and limitations, set forth ~with

respect to bonds authorized to be issued under the provisions of this article, ~for
the purpose of paying part or all of the cost of construction or acquisition o~
water systems, sewage, systems, stormwater systems or stormwater manage,,

ment systems or gas facilities, or all of these, and the other purppses herein

authorized, from any authorized agency or from the United States of Ameçi~ç~
or any federal or pqblic agency or department of the United States or

private agency, corporation or individual, which loans or temporary advanc~s,
including the interest thereon, may be repaid out of the proceeds of the bonds

authorized to be issued under the provisions of this article, the revenues of,~he
said water system, sewage system, stormwater system or associated stormw~tçr
management system or gas facilities,, or grants ,to ,the public service distr~c,l~
from any authorized agency or from the United States of America or~J~
federal or publid agency or department of the United States or frd’m any pdv~~e
agency, ‘corporation or individual or from’ any combination’ of such soürcës~9f
payment, and to enter into the necessary contracts and agreements to carr~ OOt

the purposes hereof with any authorized agency or the United States~ of

America or any federal or public agency or department of the United States, ‘or

with any private agency, corporation or individual. Any other provisions of t~i1S
article to the contrary notwithstanding, interest on any such loans or temporarY
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F PUBLIC SERVICE DISTRICTS § 16—13A-25

advances may be paid from the proceeds thereof until the maturity of such

0otes or other negotiable instrument.

ActS 1958, c. 14; Acts. 1980, c. 60; Acts 1981, c. 124; Acts 1986, c. 118; Acts 2002, c.

~ 272,eff~ 90 days after March 9, 2002...,

Library References

counties ~l49. C.J.S. Counties §~ 185, 187.

Municipal Corporations ~‘864(3). C.J.S. Municipal corporations §~ 1583 to

~1est1aw Topic Nos. 104, 268. 1585, 1587.

Notes of Decisions

j~1~ineral 1 note, is permissible borrowing under this sec

tion. 62 W.Va. Op.Atty.Gen. 27 (May 6, 1988)

~ Ingeneral .

1988 WL 483331.

The borrowing by PSD’s of money from coun

ties and/or municipalities, as evidenced by a

§ 16—13A—25.’ Borrowing and bond issuance; procedure

(a) Notwithstanding any other provisions of this article to the contrary, a

~ public service district may not borrow money, enter into contracts for the

~rovision of engineering, design or feasibility studies, issue or contract to issue

revenue bonds or exercise any of the powers conferred by the provisions of

~ section thirteen, twenty or twenty-four of this article without the prior consent

and approval of the Public Service Commission: Provided, That approval of

funding set forth in section eleven, article two, chapter twenty-four of this code

or this section is not required if the funding is for a project which has received

a certificate of public convenience and• necessity after the eighth day of July,
~ two thousand five, from the commission and where the cost of the project

changes but the change does not affect the rates established for the project.

(b) The Public Service Commission may waive the provision of prior consent

and approval for entering into contracts for engineering, design or feasibility
studies pursuant to this section for good cause shown which is evidenced by the

public service district filing a request for waiver of this section stated in a letter

directed to the commission with a brief description of the project, a verified

statement by the board members that the public service district has complied
with chapter five-g of this code, and further explanation of ability to evaluate

their own engineering contract, including, but not limited to:

:~~(i) Experience with the same engineering firm; or

(2)’ Completion of a construction project requiring engineering services. The

district shall also forward an executed copy of the engineering contract to the

commission after receiving approval of the waiver.

(c) An engineering contract that meets one or more of the following criteria

is exempt from the waiver or approval requirements:

.(1) A contract with a public service district that is a Class A utility on the first

day of April, two thousand three, or subsequently becomes a Class A utility as

defined by commission rule; ‘
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§ 16—13A—25 PUBLIC HEALTH

(2) A contract with a public service district that does not require borrowing
and that can be paid out of existing rates;

(3) A contract where the payment of engineering fees are contingent Upon
the receipt of funding, and commission approval of the funding, to construct
the project which is the subject of the contract; or

(4) A contract that does not exceed fifteen thousand dollars.

(d) Requests for approval or waivers of engineering contracts shall be
deemed granted thirty days after the filing date unless the staff of the Public
Service Commission or a party files an objection to the request. If an objection
is filed, the Public Service Commission shall issue its decision within one

hundred twenty days of the filing date. In the event objection is received to a

request for a waiver, the application shall be considered a request for waiver as

well as a request for approval in the event a waiver is not appropriate.

(e) Unless the properties to be constructed or acquired represent ordinary
extensions or repairs of existing systems in the usual course of business, a

public service district must first obtain a certificate of public convenience and

necessity from the Public Service CommissiOn in accordance with the provision
of chapter twenty-four of this code when a public service district is seeking to

acquire or cdnstruct public service property.

Acts 1969, 1st Lx. Sess., c. 6; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1996, c. 213, eff.
90 da’ys after March 9, 1996; Acts 1997, c. 159, eff. 90 days after April 12, 1997; Acts

2003, c. 184, eff. 90 days after March 7, 2003; Acts 2005, c. 193, eff. 90 days after April
9, 2005; Acts 2006, c. 190, eff. 90 days after March 10, 2006. 4

Library References

Counties ~1 14. C.J.S. Counties § 161.

Municipal Corporations ~27O. C.J.S. Public Utilities §~ 26 to 32, 159 to 167,
Public Utilities ~145. 169 to 171, 177 to 178.
Westlaw Topic Nos. 104, 268, 317A.

Research References

ALR Library
101 ALR 5th 287, Remedies for Sewage Treat

m~nt Plant Alleged or Deemed to be Nui

sance.

Notes of Decisions

In general 1 environmentally sound. Code, 16—13A--25,
Certificate of public convenience and necessity 24—2—11, 24—2—11(a). Sexton v. Public Service

2 Com’n, 1992, 423 S.E.2d 914, 188 W.Va. 305.

Municipal Corporations €~ 708

1. In general
Proposed sewage treatment project complied

2. Certificate of public convenience and neces

with buffer zone requirements where all parties Sit)’

acknowledged that distance of proposed sewage Public Service district must obtain certificate

lagoons from property owners’ home was fur- of public convenience and necessity before it

ther than minimum buffer-zone requirement of can acquire or construct public service proper-
300 feet; Public Service Commission relied on ty. Code, 16—13A—25. Sexton v. Public Service

ample evidence in record to support claim that Com’n, 1992, 423 S.E.2d 914, 188 W.Va. 305.

proposed location was both cost-effective and Public Utilities ~ 113
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ARTICLE 15A

WEST VIRGINIA INFRASTRUCTURE AND

JOBS DEVELOPMENT COUNCIL

Section

31—15A—1. Short title.

31—15A—2. Definitions.

31—1 5A—3. West Virginia infrastructure and jobs development council continued;
members of council; staff of council.

31—1 5A—4. Development of guidelines and preliminary application for funding assis

tance.

31—l5A—5. Requirements for project funding assistance; review of project preliminary
applications by council.

3 l—15A—6. Powers, duties and responsibilities of the council generally; comprehen
sive assessment.

31—1 5A—7. Current and prospective planning; roads and highways; report to division

of highways.
3 l—15A—8. Exemption of certain emergency projects from certificate of public conve

nience and necessity requirements; review of certain emergency pro

jects by public service commission; and exemption for North Fork

Hughes River watershed project.
31—15A—9. Infrastructure fund; deposits in fund; disbursements to provide loans,

loan guarantees, grants and other assistance; loans, loan guarantees,

grants and other assistance shall be subject to assistance agreements.
3 l—15A--iO. Recommendations by council for expenditures of funds by loan, grant or

for engineering assistance.

31—1 5A—l 1. Reservation of funds for projects and infrastructure projects.
31—1 5A—l 2. Additional powers of water development authority.
31—1 5A—1 3. Prohibition on funds inuring to the benefit of or being distributable to

water development board; transactions between the water development
board and officers having certain interests in such transactions.

31—1 5A—1 4. Termination or dissolution.
31—1 5A—1 5. Projects not to be considered public improvements; competitive bid re

quirements.
31—I 5A—1 6. Dedication of severance tax proceeds.
31—1 5A—i 7. Water development authority empowered to issue infrastructure revenue

bonds and refunding bonds; creation of infrastructure revenue debt

service fund; funding of infrastructure revenue debt service fund; re

quirements and manner of such issuance.

31—ISA—i 8. Trustee for holders of infrastructure revenue bonds; contents of trust

agreement.
31—1 5A—1 9. Legal remedies of infrastructure revenue bondholders or noteholders and

trustees.

31—1 5A—20. Infrastructure revenue bonds lawful investments.
31—1 5A—2 1. Purchase and cancellation of infrastructure revenue bonds.
31—15A_22. Refunding revenue bonds.
31—1 SA—23. Infrastructure revenue bonds not debt of state, county, municipality or any

political subdivision.
31—i 5A—24. Infrastructure revenue bonds exempt from taxation.

§ 31—15A—1. Short title

This article shall be known and may be cited as the “West Virginia Infra

Stflicture and Jobs Development Act.”

Acts 1994, 1st Ex. Sess., c. 26.

245



§ 31-15A—2 CORPORATIONS

§ 3 1—15A—2. Definitions

For purposes of this article:

(a) “Bond” or “infrastructure revenue bond” means a revenue bond, note, or

other obligation issued by the water development authority pursuant to this

article, including bonds to refund such bonds and notes to renew such notes,

and notes in anticipation of and payable from the proceeds of such bonds.

(b) “Code” means the code of West Virginia, one thousand nine hundred

thirty-one, as amended;

(c) “Cost” means, as applied to any project to be financed, in whole or in

part, with infrastructure revenues or funds otherwise provided pursuant to this

article, the cost of planning, acquisition, improvement and construction of the

project; the cost of preliminary design and analysis, surveys, borings; the cost

of environmental, financial, market and engineering feasibility studies, assess

ments, applications, approvals, submissions or clearances; the cost of prepara
tion of plans and specifications and other engineering services; the cost of

acquisition of all land, rights-of-way, property rights, easements, franchise

rights and any other interests required for the acquisition, repair, improvement
or construction of the project; the cost of demolishing or removing any

buildings or structures on land so acquired, including the cost of acquiring any

lands to which buildings or structures may be moved; the cost of excavation,

grading, shaping or treatment of earth, demolishing or removing any buildings
or structures; the cost of constructing any buildings or other improvements;
the cost of all pumps, tanks, vehicles, apparatus and other machinery, furnish

ings and equipment; loan or origination fees and all finance charges and

interest incurred prior to and during the construction and for no more than six

months after completion of construction; the cost of all legal services and

expenses; the cost of all plans, specifications, surveys and estimates of cost; all

working capital and other expenses necessary or incident to determining the

feasibility or practicability of acquiring, repairing, improving or constructing

any project; the cost of placing any project in operation; and all other costs

and expenses of any kind or nature incurred or to be incurred by the project

sponsor developing the project that are reasonable and necessary for carrying
out all works and undertakings necessary or incident to the accomplishment of

any project: Provided, That costs shall not include any amounts related to the

ongoing operations of the owner or operator, depreciation thereof or any other

cost which the council or the water development authority has not determined

to be consistent with the purposes and objectives of this article;

(d) “Council” means the West Virginia infrastructure and jobs development
council created in section three of this article;

(e) “Division of environmental protection” means the division of environ

mental protection established under article one, chapter twenty-two of this

code, or any successor to all or any substantial part of its powers and duties;

(f) “Division of health” means the division of health created in article one,

chapter sixteen of this code, or any successor to all or any substantial part of its

powers and duties;
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INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL § 31—15A—2

(g) “Economic development authority” means the economic development
authority established under article fifteen, chapter thirty-one of the code, or any

successor to all or any substantial part of its powers and duties;

(h) “Emergency project” means a project which the council has determined:

(1) Is essential to the immediate economic development of an area of the state;

and

(2) will not likely be developed in that area if construction of the project is

not commenced immediately;

(i) “Governmental agency” means any county; municipality; watershed im

provement district; assessment district; soil conservation district; sanitary
district; public service district; drainage district; regional governmental au

thority and any other state governmental agency, entity, political subdivision or

public corporation or agency authorized to acquire, construct or operate water

or wastewater facilities or infrastructure projects;

(j) “Housing development fund” means the West Virginia housing develop
ment fund established under article eighteen of this chapter, or any successor

to all or any substantial part of its powers and duties;

(k) “Infrastructure fund” means the West Virginia infrastructure fund creat

ed and established in section nine of this article;

(1) “infrastructure project” means a project in the state which the council

determines is likely to foster and enhance economic growth and development in

the area of the state in which the project is developed, for commercial,
industrial, community improvement or preservation or other proper purposes,

including, without limitation, tourism and recreational housing, land, air or

water transportation facilities and bridges, industrial or commercial projects
and facilities, mail order, warehouses, wholesale and retail sales facilities and

other real and personal properties, including facilities owned or leased by this

state or any other project sponsor, and includes, without limitation:

(1) the process of acquiring, holding, operating, planning, financing, demoli

tion, construction, improving, expanding, renovation, leasing or otherwise

disposing of the project or any part thereof or interest therein; and

(2) preparing land for construction and making, installing or constructing
improvements on the land, including water or wastewater facilities or any part

• thereof, steam, gas, telephone and telecommunications and electric lines and

installations, roads, bridges, railroad spurs, buildings, docking and shipping
facilities, curbs,, gutters, sidewalks, and drainage and flood control facilities,
whether on or off the site;

(m) “Infrastructure revenue” means all amounts appropriated by the Legisla
ture; all amounts deposited into the infrastructure fund; any amounts received,

•

directly or indirectly, from any source for the use of all or any part of any

• project completed pursuant to this article; and any other amounts received by
the state treasurer, council or the water development authority for the purposes
of this article;
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§ 31—1 5A—2 CORPORATIONS

(n) “Need of the project sponsors” means there is a public need for a project.
The council shall construe a population increase evidenced by the last two

decennial censuses in a county in which a project is proposed, as a factor

supporting the conclusion that a need exists for projects in that county.

(o) “Project” means any wastewater facility, water facility project or any
combination thereof, constructed or operated or to be constructed or operated

by a project sponsor;

(p) “Project sponsor” means any governmental agency or person, or any
combination thereof, including, but not limited to, any public utility, which

intends to plan, acquire, construct, improve or otherwise develop a project;

(q) “Public service commission” means the public service commission of

West Virginia created and established under section three, article one, chapter
twenty-four of this code, or any successor to all or any substantial part of its

powers and duties;

(r) “Person” means any individual, corporation, partnership, association,
limited liability company or any other form of business organization;

(s) “Public utility” means any person or persons, or association of persons,

however associated, whether incorporated or not, including, without limitation,

any governmental agency, operating a wastewater facility or water facility as a

public service, which is regulated by the public service commission as a public
utility under chapter twenty-four of this code or which is required to file its

tariff with the public service commission;

(t) “State development office” means the West Virginia development office

established under article two, chapter five-b of this code, or any successor to all

or any substantial part of its powers and duties;

(u) “State infrastructure agency” means the division of health, division of

environmental protection, housing development fund, public service commis

sion, state development office, water development authority, economic develop
ment authority and any other state agency, division, body, authority, commis

sion, instrumentality or entity which now or in the future receives applications
for the funding of, and provides funding or technical assistance to, the plan
ning, acquisition, construction or improvement ofa project;

(v) “Waste water facility” means all facilities, land and equipment used for

or in connection with treating, neutralizing, disposing of, stabilizing, cooling,
segregating or holding waste water, including, without limitation, facilities for

the treatment and disposal of sewage, industrial wastes or other wastes,

wastewater, and the residue thereof; facilities for the temporary or permanent

impoundment of wastewater, both surface and underground; and sanitary
sewers or other collection systems, whether on the surface or underground,
designed to transport wastewater together with the equipment and furnishings
therefor or thereof and their appurtenances and systems, whether on the

surface or underground including force mains and pumping facilities therefor;

(w) “Water development authority” means the West Virginia water develop
ment authority continued pursuant to the provisions of article one, chapter
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INFR STRUCTURE & JOBS DEVELOPMEN1~ COUNCIL § 31—1 5A-3

twentYtwO~ of this code, or any successor to all or any substantial part of its

powers and duties; and

(x) ~‘Water facility” means all facilities, land and equipment used for or in

connection with the collection and/or Storage of water, both surface and
_______

~~dergr0und, transportation of water, storage of water, treatment of water and

distributiol1 of water all for the purpose of providing potable, sanitary water

suitable for human consumption and use.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—1 5A—3. West Virginia infrastructure and jobs development council

continued; members of council; staff of council

(a) The West Virginia infrastructure and jobs development council is hereby
continued. The council is a governmental instrumentality of the state. The

exercise by the council of the powers conferred by this article and the carrying

out of its purpose and duties shall be considered and held to be, and are hereby
determined to be, essential governmental functions and for a public purpose.

(b) The council shall consist of eleven members, including the executive

director of the housing development fund or his or her designee, the director of

th~ division of environmental protection or his or her designee, the director of

the economic development authority or his or her designee, the director of the

water development authority or his or her designee, the executive director of

the state development office or his or her designee, the director of the division

of health or his or her designee, the chairman of the public service commission

or his or her designee, and four members representing the general public:
Provided, That there shall be at least one member representing the general
public from each congressional district: Provided, however, That after the

expiration of the term of office of the members first appointed as representa
tives of the general public, no more than one member representing the general
public may be a resident of the same county. The governor shall appoint the

public members of the council who shall serve three-year staggered terms. The

commissioner of the division of highways, the executive director of the state rail

authority, two members of the West Virginia Senate, two members of the West

Virginia House of Delegates, one representative of the board of directors of the

state college system and one representative of the board of trustees of the

university of West Virginia shall serve as advisory members of the council. The

governor shall appoint the legislative members of the council: Provided,
further That no more than three of the legislative members may be of the same

political party. The governor shall appoint the representatives of the governing
boards from a list of three names submitted by each governing board. The

advisory members shall be ex officio, nonvoting members of the council.

(c) The council shall annually elect one of its members as chairman, and

shall appoint a secretary, who need not be a member of the council and who

shall keep records of its proceedings. Six members of the council shall

constitute a quorum and the affirmative vote of at least the majority of those

members present shall be necessary for any action taken by vote of the council.
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No vacancy in the membership of the council impairs the rights of a quorum by
such vote to exercise all the rights and perform all the duties of the council.

(d) No member of the council who serves by virtue of his or her office shall

receive any compensation or reimbursement of expenses for serving as a

member. The members of the council who represent the general public shall

receive reimbursement for actual expenses incurred in the service of the

council.

(e) The council shall meet at least monthly to review projects and infrastruc

ture projects requesting funding assistance and otherwise to conduct its busi

ness, and shall meet more frequently if necessary. Notwithstanding any other

provision of this article to the contrary, the economic development authority
shall not be subject to council review with regard to any action taken pursuant

to the authority established in article fifteen, chapter thirty-one of this code nor

shall the governor’s civil contingent fund be subject to council review with

regard to projects or infrastructure projects funded through the governor’s civil

contingent fund.

(I) The water development authority shall provide office space for the coun

cil, and each governmental agency represented on the council shall provide
staff support for the council in the manner determined by the council from time

to time.

(g) The council shall invite to all its meetings one or more representatives of

the United States department of agriculture, rural economic community devel

opment, the United States economic development agency and the United States

army corps of engineers or any successors thereto. The council shall also

invite such other appropriate parties as may be necessary to effectuate the

purposes of this article.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995.

§ 31—1 5A—4. Development of guidelines and preliminary application for

funding assistance

(a) To implement and carry out the intent of this article, the council shall

promulgate legislative rules in accordance with article three, chapter twenty-
nine-a of this code to develop comprehensive, uniform guidelines for use by the

council and other state infrastructure agencies in evaluating any request by a

project sponsor for funding assistance to plan, acquire, construct, improve or

otherwise develop a project or infrastructure project. The guidelines shall

include the following factors: (1) the public health benefits of the project or

infrastructure project; (2) the economic development benefits of the project or

infrastructure project; (3) the degree to which the project or infrastructure

project will correct deficiencies in the compliance of water supply or sewage

treatment facilities with state or federal laws, regulations or standards; (4) the

degree to which the project or infrastructure project encourages effective and

efficient consolidation of water or sewage treatment systems consistent with the

comprehensive plan developed pursuant to section six of this article; (5) the

cost effectiveness of the project or infrastructure project as compared with
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alternatives which achieve substantially the same public health or economic

development benefits, including the consideration of providing maximum feasi

ble fire protection; (6) the availability of alternative sources of funding which

crnld finance all or a part of the project and infrastructure project, and the

need for the assistance of the council to finance the project or infrastructure

~roject or attract other sources of funding; (7) the applicant’s ability to operate

and maintain the system if the project or infrastructure project is approved; (8)

the degree to which the project or infrastructure project achieves other state or

regional planning goals; (9) the estimated date upon which the project or

infrastructure project could commence if funding were available and the

estimated completion date of the project or infrastructure project; and (10)

such other considerations as the council may consider necessary or appropriate

to accomplish the purpose and intent of this article.

(b) The council shall create a preliminary application form which shall be

used by all project sponsors requesting funding assistance from state infrastruc

ture agencies to plan, acquire, construct, improve or otherwise develop an

infrastructure project or project. The preliminary application form shall con

tain all information required by all state infrastructure agencies that will be

required to issue permits and/or certificates regarding the project or infrastruc

ture project. The preliminary application shall require the project sponsor to

set forth the type and proposed location of the infrastructure project or project;
the estimated total cost of the project; the amount of funding assistance

required and the specific uses of the funding; other sources of funding
available or potentially available for the infrastructure project or project;
information demonstrating the need for the infrastructure project or project
and that the proposed funding of the project is the most economically feasible

and viable alternative to completing the project or infrastructure project; and

such other information as the council considers necessary to enable it to

recommend the type of project or infrastructure project financing, in terms of

the kind, amount and source of funding, which the project sponsor should

pursue and which the state infrastructure agency or agencies should consider

an appropriate investment of public funds, and to otherwise carry out the intent

of this article.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—15A—5. Requirements for project funding assistance; review of pro

ject preliminary applications by council

(a) No project sponsor may apply for or receive any loan, loan guarantee,

grant or other funding assistance for a project or infrastructure project from

any state infrastructure agency (i) unless the project sponsor requiring the

funding assistance first submits a completed preliminary application to the

council on the form prepared for such purpose by the council pursuant to

section four of this article, and (ii) except as may be recommended by the

council after consideration of the preliminary application: Provided, That any

project sponsor which has an infrastructure project or project with either
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acceptable bids or all funding in place on the effective date of this act is not

required to comply with the provisions of this section.

(b) The council shall, within thirty days of receipt of each completed prelimi

nary application submitted to it, review the preliminary application and either

(i) make a written recommendation as to the infrastructure project or project

financing, in terms of the kind, amount and source of funding, which the

project sponsor submitting the application should pursue and which the state

infrastructure agency or agencies should consider an appropriate investment of

public funds, or (ii) if the council determines that (1) the proposed project or

infrastructure project is not eligible for funding assistance from any state

infrastructure agency, or (2) the proposed project or infrastructure project is

not otherwise an appropriate or prudent investment of state funds, the council

shall recommend that the project sponsor not seek funding from any state

infrastructure agency. A project sponsor shall include the preliminary applica
tion and the council’s recommendations in any application to a state infrastruc

ture agency.

(c) The council shall provide a copy of its recommendation with respect to

each preliminary application, together with a copy of the preliminary applica
tion, to all appropriate state infrastructure agencies, which shall take into

account the council’s recommendations with respect to a project or infrastruc

ture project before taking any action with respect to the project. No state

infrastructure agency shall take any action inconsistent with the recommenda

tion of the council unless the governing body of the agency, or the head of the

agency if it has no governing body, expressly finds and determines that the

recommendation is not in the best interest of the state or the area in which the

proposed infrastructure project or project is to be located.

(d) In reviewing each preliminary application, the council shall use the

engineering, financial and technical expertise of the respective staffs of the state

infrastructure agencies represented on the council so as to recommend for

funding those projects or infrastructure projects which are consistent with the

purposes and intent of this article and with the policies and priorities of this

state generally. The council may include in its findings a recommendation that

a state infrastructure agency consider technical reports on the project prepared
by other infrastructure agencies or by any federal agency.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—1 5A—6. Powers, duties and responsibilities of the council generally;
comprehensive assessment

(a) In addition to the powers set forth elsewhere in this article, the council is

hereby granted, has and may exercise all powers necessary or appropriate to

carry out and effectuate the purposes and intent of this article. The council

shall have the power and capacity to:

(1) Provide consultation services to project sponsors in connection with the

planning, acquisition, improvement, construction or development of any infra

structure project or project;
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• (2) periodically prepare a list of infrastructure projects or projects which

cannot meet the established funding guidelines of the various state infrastruc

ture agencies, other than the housing development fund, but which are consis

tent with the mandates of this article and recommend to the water development

authoritY that it make a grant or loan to the project sponsors from the

infrastruCtu1~ fund to finance the cost of one or more such projects or

infrastructure projects;

(3) Do all other acts necessary and proper to carry out the powers expressly

granted to the authority in this article; and

(4) To make and execute contracts, commitments and obligations and other

instruments necessary or convenient for the exercise of its powers. -

(b) The council shall develop a comprehensive statewide inventory of water

supply systems and sewage treatment systems and an assessment of current and

future needs by the first day of July, one thousand nine hundred ninety-six.
The assessment shall identify the areas of the state which do not have adequate

public water or sewage systems and offer recommendations for the construc

tion of new facilities or the extension or expansion of existing facilities to meet

the identified needs. The council shall include in the assessment an identifica

tion of the obstacles, issues and problems which prevent or inhibit development
of adequate infrastructure throughout the state, including financial, govern

mental, physical, or geographical factors and make recommendation as the

council considers appropriate regarding the obstacles, issues or problems
identified. This comprehensive inventory and assessment shall be updated at

least once in every three year period after the initial assessment and inventory
is completed.

(c) The council shall study the viability of the consolidation of public service

districts throughout the state: Provided, That the study shall encompass not

only public service districts but also any and all entities which provide or

supply water and sewer service to the general public: Provided, however, That

the council shall, in the preparation of the study, consult with the public service

district division of the public service commission and representatives of the

West Virginia rural water association and the West Virginia association of.

public service districts, as needed. The council shall report their findings and

conclusions on or before the sixteenth of January of the year one thousand nine

hundred ninety-five to the governor, speaker of the house of delegates and

president of the senate.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—15A—7. Current and prospective planning; roads and highways; re

port to division of highways

(a) The council shall take into account the current and prospective infra

structure needs in relation to plans of the division of highways for the develop
ment and building of new roads. Upon completion of an environmental impact
study, the commissioner of highways shall provide the council with plans for

any and all new roads. In a timely manner, the council shall advise the
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commissioner of the division of highways on the feasibility of the expansion of

new or existing water and sewer lines concomitant to the construction of the

new roads.

(b) The council has the authority to appoint local infrastructure planning
teams. The local infrastructure planning teams may consist of the following: A

designee of the division of highways from the region where the new road is

being built; a designee of the division of highways from the central state office;
a designee from the environmental engineers division of the department of

health and human resources; a designee from the local developmental authori

ty where the new road is being built; a designee from the regional developmen
tal authority in the area where the new road is being built; a designee from the

public service commission; a designee from the division of environmental

protection; a designee from the county commission where the new road is

being built who shall serve as chairperson of the planning team; a citizen of the

county where the new road is being built to be. chosen by the county commis

sion; and the elected state delegates and senators from the area where the new

road is being built. In order to avoid delay of any highway project, immediate

ly upon appointment of a local infrastructure planning team, the director of the

division of highways shall submit to the council a time frame within which the

planning team must act and within which the planning team must submit any

plans, maps, recommendations or reports developed pursuant to this subsec

tion. The local infrastructure planning team shall meet prior to the develop
ment and building of a new road. Members of the local infrastructure planning
team shall only receive payment for actual expenses incurred. The local

infrastructure planning team shall advise the commissioner of the division of

highways on the feasibility of an infrastructure plan. The local infrastructure

planning team shall meet to develop an infrastructure plan that includes an

assessment study of existing water and sewer lines and a feasibility study on

future development and laying of water and sewer lines. After these studies are

completed, a developmental map shall be drawn of the proposed road route

with overlays of the proposed water and sewer lines. These studies and the

-

map shall be presented to the commissioner of the division of highways and

shall be used by the commissioner in the planning, developing and building of

the road.

(c) The water development authority shall establish a restricted account

within the infrastructure fund to be expended for the construction of water and

sewage lines as may be recommended by the council in accordance with this

article and specifically, in accordance with the plan developed under subsection

(b) of this section. The reserve account shall be known as the “infrastructure

road improvement reserve account”. The council and the division of highways
may enter into agreements to share the cost of financing projects approved in

accordance with this section from moneys available in the infrastructure road

reserve account and moneys available from the state road fund. Annually, the

council may direct the water development authority to transfer funds from the

infrastructure fund in an amount not to exceed one million dollars to the
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restricted account: Provided, That at no time may the balance of the restricted

accouflt exceed one million dollars.

(d) For the purposes of this section the term “new” means a road right-of-

way being built for the first time.

(e) After the construction of water and sewer lines adjacent to the new road,

these new lines shall be turned over to existing utilities by expansion of

boundaries of public service districts or shall be main extensions from the

municipality.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—1 5A—8. Exemption of certain emergency projects from certificate of

public convenience and necessity requirements; review of

certain emergency projects by public service commission;

and exemption for North Fork Hughes River watershed

project

(a) If the council determines a project to be an emergency and the emergen

cy project will be funded solely with grant money for the extension of an

existing certificated water facility or wastewater facility, and if the council finds

in. its recommendation that the construction and acquisition of the emergency

project will have no effect on the public utility’s customer rates and will have

no significant effect on its operational costs as a result of the project cost, then

the emergency project is exempt from the requirement to obtain a certificate of

public convenience and necessity under section eleven, article two, chapter

twenty-four of this code. If the public utility is a public service district, it is

exempt from the approval of the public service commission required under

section twenty-five, article thirteen-a, chapter sixteen of this code.

(b) Any public utility, and any other entity that will operate as a public utility,
must obtain a certificate of public convenience and necessity pursuant to

section eleven, article two, chapter twenty-four of this code for any emergency

project that is not exempt under subsection (a) of this section. The public
service commission shall render its final decision on any application for a

certificate within one hundred twenty days of the filing of the application:
Provided, That the thirty-day prefiling requirement is not required. If the

project sponsor is a public service district, then the project will be exempted
from the approval requirements of section twenty-five, article thirteen-a, chap
ter sixteen of this code.

(c) Projects that are not emergency projects are subject to the requirements
of section eleven, article two, chapter twenty-four of this code to the extent they
would be otherwise.

(d) The North Fork Hughes River watershed project, proposed to enhance

economic growth and development through tourism as provided in subsection

(1), section two of this article and to include a water facility project as defined

in subsection (n), section two of this article, is hereby specifically exempted
from any requirement imposed by this article, except that the provisions of

subsection (a) of this section are specifically made applicable to the project.
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The project is hereby specifically authorized and the public land corporation
shall have and may exercise the power of eminent domain and all authority
otherwise prescribed by law to acquire necessary land and rights-of-way, to

include approximately four hundred seventy-eight acres, in connection with the

project. Funding for the project shall be provided by the federal government

from the Appalachian regional commission through the United States soil

conservation service. Upon completion of the project, the property acquired
shall be transferred to the state park system. The commissioner of the division
of tourism and parks or the successor to the commissioner’s powers and dutie~
is directed to expand the boundaries of North Bend state park to include the

project area and to operate the expanded park property, including improved
recreational facilities, from funds appropriated for that purpose.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—15A—9. Infrastructure fund; deposits in fund; disbursements to pro

vide loans, loan guarantees, grants and other assistance;
loans, loan guarantees, grants and other assistance shall be

subject to assistance agreements

(a) The water development authority shall create and establish a special
revolving fund of moneys made available by appropriation, grant, contribution

or loan to be known as the “West Virginia Infrastructure Fund”. This fund

shall be governed, administered and accounted for by the directors, officers and

managerial staff of the water development authority as a special purpose

account separate and distinct from any other moneys, funds or funds owned

and managed by the water development authority. The infrastructure fund

shall consist of sub-accounts, as deemed necessary by the council or the water

development authority, for the deposit of: (1) Infrastructure revenues; (2) any

appropriations, grants, gifts, contributions, loan proceeds or other revenues

received by the infrastructure fund from any source, public or private; (3)
amounts received as payments on any loans made by the water development
authority to pay for the cost of a project or infrastructure project; (4) insurance

proceeds payable to the water development authority or the infrastructure fund

in connection with any infrastructure project or project; (5) all income earned

on moneys held in the infrastructure fund; (6) all funds deposited in accor

dance with section four of article fifteen-b; and (7) all proceeds derived from

the sale of bonds issued pursuant to article fifteen-b of this chapter.

Any money collected pursuant to this section shall be paid into the West

Virginia infrastructure fund by the state agent or entity charged with the

collection of the same, credited to the infrastructure fund, and used only for

purposes set forth in this article or article fifteen-b.

Amounts in the infrastructure fund shall be segregated and administered by
the water development authority separate and apart from its other assets and

programs. Amounts in the infrastructure fund may not be transferred to any

other fund or account or used, other than indirectly, for the purposes of any

other program of the water development authority, except that the water

development authority may use funds in the infrastructure fund to reimburse

-4
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itself for any administrative costs incurred by it and approved by the council in

coriflectbo1~ with any loan, loan guarantee, grant or other funding assistance

made by the water development authority pursuant to this article.

(b) Notwithstanding any provision of this code to the contrary, amounts in

the infrast1~ctm~ fund shall be deposited by the water development authority

i~ one or more banking institutions: Provided, That any moneys so deposited
shall be deposited in a banking institution located in this state. The banking
institution shall be selected by the water development authority by competitive

bid. Pending the disbursement of any money from the infrastructure fund as

authorized under this section, the water development authority shall invest and

reinvest the moneys subject to the limitations set forth in article eighteen,

chapter thirty-one of this code.

(c) To further accomplish the purposes and intent of this article and article

fifteen-b of this chapter, the water development authority may pledge infra

structure revenues and from time to time establish one or more restricted

accounts within the infrastructure fund for the purpose of providing funds to

guarantee loans for infrastructure projects or projects: Provided, That for any

fiscal year the water development authority may not deposit into the restricted

accounts more than twenty percent of the aggregate amount of infrastructure

revenues deposited into the infrastructure fund during the fiscal year. No loan

guarantee shall be made pursuant to this article unless recourse under the loan

guarantee is limited solely to amounts in the restricted account or accounts.

No person shall have any recourse to any restricted accounts established

pursuant to this subsection other than those persons to whom the loan guaran

tee or guarantees have been made.

(d) Each loan, loan guarantee, grant or other assistance made or provided by
the water development authority shall be evidenced by a loan, loan guarantee,

grant or assistance agreement between the water development authority and

the project sponsor to which the loan, loan guarantee, grant or assistance shall

be made or provided, which agreement shall include, without limitation and to

the extent applicable, the following provisions:

(1) The estimated cost of the infrastructure project or project, the amount of

the loan, loan guarantee or grant or the nature of the assistance, and in the

case of a loan or loan guarantee, the terms of repayment and the security
therefor, if any;

(2) The specific purposes for which the loan or grant proceeds shall be

expended or the benefits to accrue from the loan guarantee or other assistance,
and the conditions and procedure for disbursing loan or grant proceeds;

(3) The duties and obligations imposed regarding the acquisition, construc

tion, improvement or operation of the project or infrastructure project; and

(4) The agreement of the governmental agency to comply with all applicable
federal and state laws, and all rules and regulations issued or imposed by the

water development authority or other state, federal or local bodies regarding
the acquisition, construction, improvement or operation of the infrastructure

project or project and granting the water development authority the right to
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appoint a receiver for the project or infrastructure if the project sponsor should
default on any terms of the agreement.

(e) Any resolution of the water development authority approving loan, loan

guarantee, grant or other assistance shall include a finding and determination
that the requirements of this section have been met.

(f) The interest rate on any loan to governmental, quasi-governmental, or not

for profit project sponsors for projects made pursuant to this article shall not

exceed three percent per annum. Due to the limited availability of funds
available for loans for projects, it is the public policy of this state to prioritize

funding needs to first meet the needs of governmental, quasi-governmental and

not for profit project sponsors and to require that loans made to for-profit
entities shall bear interest at the current market rates. Therefore, no loan may
be made by the council to a for-profit entity at an interest rate which is less

than the current market rate at the time of the loan agreement.

(g) The water development authority shall cause an annual audit to be made

by an independent certified public accountant of its books, accounts and

records, with respect to the receipts, disbursements, contracts, leases, assign
ments, loans, grants and all other matters relating to the financial operation of

the infrastructure fund, including the operating of any sub-account within the

infrastructure fund. The person performing such audit shall furnish copies of

the audit report to the commissioner of finance and administration, where they
shall be placed on file and made available for inspection by the general public.
The person performing such audit shall also furnish copies of the audit report

to the Legislature’s joint committee on government and finance.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995.

Acts 1990, c. 2, abolished the office of commissioner of finance and

administration and transferred all duties and powers to the secretary of
administration. See § 5A—1—2.

§ 3 1—15A—1O. Recommendations by council for expenditures of funds by
loan, grant or for engineering assistance

(a) To further accomplish the purpose and intent of this article, the water

development authority shall use the moneys in the infrastructure fund created

pursuant to section nine of this article, upon receipt of one or more recommen

dations from the council pursuant to section five of this article, to make loans,
with or without interest, loan guarantees or grants and to provide other

assistance, financial, technical or otherwise, to finance all or part of the costs of

infrastructure projects or projects to be undertaken by a project sponsor:

Provided, That any moneys disbursed from the infrastructure fund in the form

of grants shall not exceed twenty percent of the total funds available for the

funding of projects. No loan, loan guarantee, grant or other assistance shall be

made or provided except upon a determination by the council that the loan,

loan guarantee, grant or other assistance and the manner in which it will be

provided are necessary or appropriate to accomplish the purposes and intent of

this article, based upon an application submitted to the council: Provided,
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however, That no grant shall be made to a project sponsor that is not a

governmental agency or a not for profit corporation under the provisions of

sectiOfl 50 1(c) of the Internal Revenue Code of 1986, as amended. Applications

f~r loans, loan guarantees, grants or other assistance may be submitted by a

j~,r~ject sponsor for one or more infrastructure projects on preliminary applica

tion forms prepared by the council pursuant to section four of this article. Any

recommendation of the council approving a loan, loan guarantee, grant or

other assistance shall include a finding and determination by the council that

the requirements of this section have been met. The council shall base any

‘decisions to loan money for projects to project sponsors pursuant to this article

solely on the need of the project sponsors.

(b) The council has the authority in its sole discretion to make grants to

jroject sponsors if it finds that: (1) The level of rates for the users would

otherwise be an unreasonable burden given the users’ likely ability to pay; or

(2) the absence of a sufficient number of users prevents funding of the project

except through grants: Provided, That no project sponsor shall receive infra

structure grant money in an amount in excess of fifty percent of the total cost of

the project. Therefore, the council may consider the economic or financial

cOnditions of the area to be served. As a condition for receipt of a grant under

this subsection, the council may require, in addition to any other conditions,

that the applicant pursue other state or federal grant or loan prOgrams. Upon
a recommendation by the council, the water development authority shall

provide the grant in accordance with the recommendation. The council shall

develop criteria to be considered in making grants to project sponsors which

shall require consideration of the economic or financial conditions of the area

to be served and the availability of other funding sources. The council shall

adopt procedural rules regarding the manner in which grants will be awarded

in conformity with this section. The procedural rules shall be adopted pursu

ant to article three, chapter twenty-nine-a of this code.

(c) Notwithstanding any other provision of this article to the contrary, the

council shall apply a mandatory minimum end user utility rate that must be

met by the project sponsor before funding assistance may be awarded.
•

The

mandatory minimum end utility rate shall be based upon a uniform statewide

percentage of the median household income in a particular geographic area

and said rate shall not exceed six tenths of one percent: Provided, That funding
assistance made from the proceeds of any general obligation bonds and revenue

bonds issued after the fifteenth day of March, one thousand ninety-eight, after

transfers required to make the state match for the water and wastewater

revolving loan programs pursuant to article two, chapter twenty-two-c and

article thirteen-c, chapter sixteen of this code, shall be provided by the council

on a pro rata basis divided equally among the congressional districts of this

state as delineated in accordance with section three, article two, chapter one of

this code: Provided, however, That infrastructure projects as defined in subsec

tion (1), section two of this article shall be subject to pro rata distribution.

When determining median household income of a geographic area of the
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project to be served, the council shall consider any surveys of the income of the

households that will be served by the project.

(d) No loan or grant funds may be made available for a project if the project
to be funded will provide subsidized services to certain users in the service area

of the project.

(e) Notwithstanding any other provision of this article to the contrary,
engineering studies and requirements imposed by the council for preliminary
applications shall not exceed those engineering studies and requirements which

are necessary for the council to determine the economic feasibility of the

project. If the council determines that the engineering studies and require
ments for the .preapplication would impose an undue hardship on any project

sponsor, the council may provide funding assistance to project sponsors to

defray the expenses of the preapplication proccss from moneys available in the

infrastructure fund for making loans: Provided, That the council may only
provide funding assistance in an amount equal to five thousand dollars or fifty
percent of the total preapplication cost of the project, whichever amount is

greater. If the project is ultimately approved for a loan by the council, the

amount of funding assistance provided to the project sponsor for the preappli
cation process shall be included in the total amount of the loan to be repaid by
the project sponsor. If the project is not ultimately approved by the council,
then the amount of funding assistance provided to the project sponsor will be

considered a grant by the council and the total amount of the assistance shall

be forgiven. In no event may the amount of funding assistance provided to all

project sponsors exceed, in the aggregate, one hundred thousand dollars

annually.

(f) The council shall report to the governor, the speaker of the House of

Delegates and the president of the Senate during each regular and interim

session of the Legislature, on its activities and decisions relating to distribution

or planned distribution of grants and loans under the criteria to be developed

pursuant to this article.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995; Acts 1998, c. 180,
eff. 90 days after March 14, 1998.

§ 31—1 5A—1 1. Reservation of funds for projects and infrastructure projects

Eighty percent of the funds deposited in the West Virginia infrastructure fund

shall be dedicated for the purpose of providing funding for the cost of projects
as defined in subsection (n), section two of this article. Twenty percent of the

funds deposited in the West Virginia infrastructure fund shall be dedicated for

the purpose of providing funding for costs of infrastructure projects as defined

in subsection (1), section two of this article. Project sponsors of infrastructure

projects shall follow the application process as established by this article:

Provided, That notwithstanding any provision of this article to the contrary, all

applications for any infrastructure project shall be submitted to the council for
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.comm1.fh~tY and economic development, or its successor, for review, recommen

dation and approval regarding infrastructure project funding.

Acts 1994, 1st Ex. Sess., C. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

~- 31—15A—12. Additional powers of water development authority

To accomplish the puçpose and intent of this article, the water development

a~uthority is hereby empowered, in addition to all other powers granted to it

under this code, upon approval of the council, to (1) enter into agreements or

•

oilier transactions with any federal or state agency in connection with any

jhfrastructure project or project; (2) receive or administer on behalf of any

federal or state agency grants, subsidies or other payments to be applied to the

costs of any infrastructure project or project financed in whole or in part or

otherwise assisted by the water development authority, including, but not

-limited to, payments to be applied to operating costs and debt service or

obligations of any project sponsor; (3) receive and accept aid or contributions

from any source of money, property, labor or other things of value, to be held,

used and applied only for the purposes for which such grants and contributions

are made; (4) establish and amend the criteria and qualifications for making
loans, loan guarantees or grants, or providing any other assistance, for any

infrastructure project or project, and the terms of any loans, loan guarantee,

grant or assistance agreement for any project; and (5) do all things which are

necessary to further the purposes and intent of this article.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—15A—13. Prohibition on funds inuring to the benefit of or being
distributable to water development board; transactions

between the water development board and officers having
certain interests in such transactions

No part of the infrastructure fund or the West Virginia infrastructure revenue

debt service fund shall inure to the benefit of or be distributable to the water

development board directors or officers of the water development authority
except that the water development authority is authorized and empowered to

pay reasonable compensation, other than to members of the water development
board, including the chairman, vice chairman, secretary-treasurer for services

rendered and to make loans and exercise its other powers as previously
specified in furtherance of its corporate purpose: Provided, That no loans shall

be made, and no property shall be purchased or leased from, or sold, leased or

otherwise disposed of, to any water development board member or officer of

the water development authority.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—15A—14. Termination or dissolution

Upon the termination or dissolution of the water development authority, all

rights and properties of the water development authority with respect to the

261



§ 31—15A—14 CORPORATIONS

infrastructure fund shall pass to and be vested in the state, subject to the rights
of lienholders and other creditors.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—15A—15. Projects not to be considered public improvements; competi
tive bid requirements

(a) No project or infrastructure project acquired, constructed, maintained or

financed, in whole or in part, by the water development authority shall be

considered to be a “public improvement” within the meaning of the provisions
of article five-a, chapter twenty-one of this code as a result of the financing.

(b) The state and its subdivisions shall, except as provided in subsection (c) of

this section, solicit competitive bids and require the payment of prevailing wage
rates as provided in article five-a, chapter twenty-one of this code for every

project or infrastructure project funded pursuant to this article exceeding
twenty-five thousand dollars in total cost.

Following the solicitation of the bids, the construction contract shall be

awarded to the lowest qualified responsible bidder, who shall furnish a suffi

cient performance and payment bond: Provided, That the state and its subdivi

sions may reject all bids and solicit new bids on the project.

(c) This section does not:

(1) Apply to work performed on construction or repair projects not exceeding
a total cost of fifty thousand dollars by regular full-time employees of the state

or its subdivisions: Provided, That no more than fifty thousand dollars shall be

expended on an individual project in a single location in a twelve-month

period;

(2) Prevent students enrolled in vocational educational schools from being
used in the construction or repair projects when such use is a part of the

students’ training program;

(3) Apply to emergency repairs to building components and systems: Provid

ed, That the term “emergency repairs” means repairs that, if not made

immediately, will seriously impair the use of the building components and

systems or cause danger to those persons using the building components and

systems; or

(4) Apply to any situation where the state or a subdivision of the state comes

to an agreement with volunteers, or a volunteer group, by which the govern

mental body will provide construction or repair materials, architectural, engi
neering, technical or any other professional services and the volunteers will

provide the necessary labor without charge to, or liability upon, the governmen
tal body: Provided, That the total cost of the construction or repair projects
does not exceed fifty thousand dollars.

(d) The provisions of subsection (b) of this section do not apply to privately
owned projects or infrastructure projects constructed on lands not owned by
the state or a subdivision of the state.

Acts 1994, 1st Ex. Sess., c. 26; Acts 2001, c. 45, eff. 90 days after April 14, 2001.
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Historical and Statutory Notes

Acts 2001, c. 45 rewrote this section which as

enacted provided:
Y(a) No project or infrastructure project ac

,~uired, constructed, maintained or financed in

whole, or in part by the water development

‘~uthOritY shall be considered to be a “public

improvement within the meaning of the provi

~ior’s of article five-a, chapter twenty-one of this.~

code, as a result of such financing.

(b) The state and its subdivisions shall, ex

cept as provided in this subsection, solicit com

‘~etitive bids and require the payment of prevail

ing wage rates as provided in article five-a,

chapter twentyone of this code for evexy pro

.ject or infrastructure project funded pursuant to

this, article exceeding twenty-five thousand dol

lars’ in total cost. Following the solicitation of

the bids, the construction contract shall be

awarded to the lowest qualified responsible bid

der, who shall furnish a sufficient performance
and payment bond: Provided, That the state and

its subdivisions may reject all bids and solicit

ui~w bids on the project. Nothing in this subsec

~tion’applies to work performed on construction
or repair projects not exceeding a total cost of

,twenty-five thousand dollars by regular full-time

employees of the state or its subdivisions, nor

‘shall anything in this subsection prevent stu

dents enrolled in vocational educational schools

from being utilized in the construction or repair

projects when such use is a part of the students’

training program. Nothing in this subsection

applies to emergency repairs to building compo
nents and systems: Provided, however, That the

term “emergency repairs” means repairs that if

not made immediately will seriously impair the

use of the building components and systems or

cause danger to those persons using the build

ing components and systems. This subsection

shall not apply to any situation where the state

or a subdivision thereof comes to an agreement
with volunteers, or a volunteer group, whereby
the governmental body will provide construc

tion or repair materials, architectural, engineer
ing, technical or any other professional services

and the volunteers will provide the necessary
labor without charge to, or liability upon, the

governmental body: Provided further, That the

total cost of the construction or repair projects
does not exceed twenty-five thousand dollars.

“(c) The provisions of subsection (b) of this

section shall not apply to privately owned pro

jects or infrastructure projects constructed on

lands not owned by the state or a subdivision of

the state.”

§ 31—1 5A—1 6. Dedication of severance tax proceeds
‘ (a) There shall be dedicated an annual amount from the collections of the tax

collected pursuant to article thirteen-a, chapter eleven of this code for the

construction, extension, expansion, rehabilitation, repair and improvement of

water supply and sewage treatment systems and for the acquisition, prepara

tion, construction and improvement of sites for economic development in this

state as provided in this article.

(b) Notwithstanding any other provision of this code to the contrary, begin-
fling on the first day of July, one thousand nine hundred ninety-five, the first

sixteen million dollars of the tax collected pursuant to article thirteen-a,

chapter eleven of this code shall be deposited to the credit of the West Virginia
infrastructure general obligation debt service fund created pursuant to section

three, article fifteen-b of this chapter: Provided, That beginning on the first day
of July, one thousand nine hundred ninety-eight, the first twenty-four million

dollars of the tax annually collected pursuant to article thirteen-a of this code

shall be deposited to the credit of the West Virginia infrastructure general
obligation debt service fund created pursuant to section three, article fifteen-b

of this chapter.

(c) Notwithstanding any provision of subsection (b) of this section to the

contrary: (1) none of the collections from the tax imposed pursuant to section

six, article thirteen-a, chapter eleven of this code shall be so dedicated or

deposited; and (2) the portion of the tax imposed by article thirteen-a, chapter
eleven and dedicated for purposes of medicaid and the division of forestry
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pursuant to section twenty-a of said article thirteen-a shall remain dedicated for

the purposes set forth in said section twenty-a.

(d) On or before the first day of May of each year, commencing the first day
of May, one thousand nine hundred ninety-five, the council, by resolution, shall

certify to the treasurer and the water development authority the principal and

interest coverage ratio and amount for the following fiscal year on any infra

structure general obligation bonds issued pursuant to the provisions of article

fifteen-b of this chapter.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995; Acts 1998, c. 180,
eff. 90 days after March 14, 1998.

§ 31—15A—17. Water development authority empowered to issue infra

structure revenue bonds and refunding bonds; creation of

infrastructure revenue debt service fund; funding of in

frastructure revenue debt service fund; requirements and

manner of such issuance

(a) To accomplish the purpose and intent of this article, the water develop
ment authority is hereby empowered at the written request of the council to

issue from time to time infrastructure revenue bonds of the state in such

principal amounts as the council deems necessary to make loans and loan

guarantees and other forms of financial assistance to project sponsors for one

or more projects or infrastructure projects: Provided, That the water develop
ment authority may not issue any such bonds, other than refunding bonds,
unless the council by resolution determines that the aggregate cost of the

projects or infrastructure projects expected to be constructed during any

annual period exceeds (1) the projected annual infrastructure revenues for the

same period, and (2) the principal and interest payments not otherwise pledged
to the infrastructure revenue debt service fund that are due the water develop
ment authority on all outstanding loans previously made by the water develop
ment authority pursuant to the provisions of this article.

(b) The proceeds of infrastructure revenue bonds shall be used solely for the

purpose of making loans and loan guarantees and other forms of financial

assistance to sponsors of one or more projects or infrastructure projects, and

shall be deposited in one or more special accounts with the trustee under the

trust agreement securing such bonds and disbursed from time to time for

projects or infrastructure projects in accordance with this article: Provided,
That notwithstanding any provision of this code to the contrary, twenty percent
of the funds deposited in the special account shall be dedicated for the purpose

of providing funding for costs of infrastructure projects as defined in subsection

(1), section two, of this article.

(c) The water development authority may not authorize the disbursement of

any proceeds of infrastructure revenue bonds unless it has received documenta

tion from the council pursuant to the provisions of section ten of this article.

(d) There is hereby created in the water development authority a special fund

which shall be designated and known as the “West Virginia Infrastructure
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Revenue Debt Service Fund,” into which shall be transferred solely from the

loan repayments deposited in the infrastructure fund the amounts certified by

the director of the water development authority as necessary to pay the

principals premium, if any, and interest on infrastructure revenue bonds and

any reserve requirements, subject to the terms of any agreement with the

holders of the infrastructure revenue bonds. All amounts deposited in the West

Virginia infrastructure revenue debt service fund shall be pledged to the

repayment of the principal, interest and redemption premium, if any, on any

infrastructure revenue bonds authorized by this article: Provided, That

amounts on deposit in the fund may be used to establish or maintain reserves

created for the purposes of securing such infrastructure revenue bonds. The

pledge shall be valid and binding from the time the pledge is made, and the

West Virginia infrastructure revenue debt service fund so pledged shall immedi

ately be subject to the lien of the pledge without any physical delivery thereof or

further act, and the lien of any such pledge shall be valid and binding as against
all parties having claims of any. kind in tort, contract or otherwise against the

water development authority irrespective of whether the parties have notice

thereof.

(e) Except as may otherwise be expressly provided in this article or by
resolution of the water development authority, every issue of infrastructure

revenue bonds shall be special obligations of the water development authority
payable solely from amounts in the West Virginia infrastructure revenue debt

service fund, and the reserves created for this purpose by the water develop
ment authority, without preference or priority among the bonds regardless of

when issued, subject only to any agreements with the holders of any~ bonds to

the contrary. All such bonds are hereby declared to be negotiable instruments.

(f) Infrastructure revenue bonds shall be authorized by resolution of the

water development authority. These bonds shall bear such dates and shall

mature at such times, in case of any note or renewal thereof not exceeding five

years from the date of issue of the original note, and in the case of any bond not

exceeding fifty years from the date of issue, as the resolution may provide.
Infrastructure revenue bonds shall bear interest at a rate or rates, including
variable rates, shall be taxable or tax-exempt, shall be in the denominations,
shall be in registered form, shall carry the registration privileges, shall be

payable in the medium and place of payment, and shall be subject to the terms

of redemption as the water development authority may authorize. Infrastruc

ture revenue bonds may be sold by the water development authority at public
or private sale at the price the water development authority determines in

consultation with the council. Infrastructure revenue bonds shall be executed

by the chairman and the vice chairman of the water development authority,
either or both of whom may use a facsimile signature. The official seal of the

water development authority or a facsimile thereof shall be affixed thereto or

printed thereon and attested by manual or facsimile signature by the secretary
treasurer of the water development authority. If any officer whose signature,
or a facsimile of whose signature appears on any infrastructure revenue bond

ceases to be such officer before delivery of such bond, such signature or
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facsimile is nevertheless sufficient for all purposes to the same extent as if he or

she had remained in office until such delivery, and if the seal of the water

development authority has been changed after a facsimile has been imprinted
on such bond, the facsimile will continue to be sufficient for all purposes.

(g) Any resolution authorizing any infrastructure revenue bonds may contain

provisions, subject to any agreement with bondholders or noteholders which

may then exist, which agreements shall be part of the contract with the holder

thereof, with respect to the pledge of or other use and disposition of amounts in

the infrastructure revenue debt service fund; the setting aside of reserve funds;
the disposition of any assets of the water development authority; limitations on

the purpose to which the proceeds of sale of bonds may be applied; the

authorization of notes issued in anticipation of the issuance of bonds; an

agreement of the water development authority to do all things necessary for the

authorization, issuance and sale of such bonds in such amounts as may be

necessary for the timely retirement of such notes; limitations on the issuance of

additional bonds; the terms upon which additional bonds may be issued and

secured; the refunding of outstanding bonds and the renewal of outstanding
notes; the procedures, if any, by which the terms of any contract with

bondholders or noteholders may be amended or abrogated; the amount of

bonds the holders of which must consent thereto and the manner in which such

consent may be given; and any other matter which in any way affects the

security for or protection of the bonds.

(h) In the event that the sum of all reserves pledged to the payment of the

bonds is less than the minimum reserve requirements established in any
resolution or resolutions authorizing the issuance of the bonds, the chairman or

the director of the water development authority shall certify, on or before the

first day of December of each year, the amount of such deficiency to the

governor of the state for inclusion, if the governor shall so elect, of the amount

of such deficiency in the budget to be submitted to the next session of the

Legislature for appropriation to the water development authority to be pledged
for payment of such bonds: Provided, That the Legislature shall not be required
to make any appropriations so requested, and the amount of such deficiencies

shall not constitute a debt or liability of the state.

(i) Neither the officers or board members of the water development authori

ty, nor any person executing the infrastructure revenue bonds, shall be liable

personally on the bonds or be subject to any personal liability or accountability
by reason of the issuance thereof.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 3 1—15A—18. Trustee for holders of infrastructure revenue bonds; con

tents of trust agreement

(a) Any infrastructure revenue bonds issued by the water development au

thority under this article shall be secured by a trust agreement between the

water development authority and a corporate trustee, which trustee may be any

trust company or banking institution having the powers of a trust company

within this state.
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(b) Any trust agreement may pledge or assign the infrastructure revenue debt

service fund. Any trust agreement or any resolution providing for the issuance

of such bonds may contain such provisions for protecting and enforcing the

rights and remedies of the bondholders or noteholders as are reasonable and

proper and not in violation of law, including the provisions contained in section

seventeen of this article, and covenants setting forth the duties of the water

development authority in respect to the payment of the principal of and

interest, charges and fees on loans made to, or bond purchases from, govern

mental agencies from the proceeds of the bonds, and the custody, safeguarding
and application of all moneys. Any banking institution or trust company

incorporated under the laws of this state which may act as depository of the

~oceeds of bonds or of the infrastructure debt service fund shall furnish such

indemnifying bonds or pledge securities as are required by the water develop
ment authority. The trust agreement may set forth the rights and remedies of

the bondholders and noteholders and of the trustee and may restrict individual

rights of action by bondholders and noteholders as customarily provided in

trust agreements or trust indentures securing similar bonds and notes. The

trust agreement may contain such other provisions as the water development
authority deems reasonable and proper for the security of the bondholders or

noteholders. All expenses incurred in carrying out the provisions of any such

trust agreement may be treated as part of the cost of the construction,

renovation, repair, improvement or acquisition of a project or infrastructure

project.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—15A—19. Legal remedies of infrastructure revenue bondholders or

noteholders and trustees

Any holder of infrastructure revenue bonds issued pursuant to this article and

the trustee under any trust agreement, except to the extent the rights given by
this article may be restricted by the applicable resolution or trust agreement,

may by civil action, mandamus or other proceedings protect and enforce any

rights granted under the laws of this state or granted under this article, by the

trust agreement or by the resolution in the issuance of the bonds, and may
enforce and compel the performance of all duties required by this article,

pursuant to the trust agreement or resolution, to be performed by the water

development authority or any officer thereof.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—1 5A—20. Infrastructure revenue bonds lawful investments

All infrastructure revenue bonds issued pursuant to this article shall be lawful

investments for banking institutions, societies for savings, building and loan

associations, savings and loan associations, deposit guarantee associations,
trust companies, and insurance companies, including domestic for life and

domestic not for life insurance companies.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.
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§ 31—1 5A—2 1. Purchase and cancellation of infrastructure revenue bonds

(a) The water development authority, subject to such agreements with note-

holders or bondholders as may then exist, shall have the power, from any funds

available therefor, to purchase or redeem infrastructure revenue bonds of the

water development authority.

•

(b) If the infrastructure revenue bonds are then redeemable, the price of the

purchase shall not exceed the redemption price then applicable, plus accrued

interest to the next interest payment date thereon. If the infrastructure revenue

bonds are not then redeemable, the price of the purchase shall not exceed the

redemption price applicable on the first date after the purchase upon which the

bonds become subject to redemption, plus accrued interest to such date. Upon
purchase or redemption, the bonds shall be canceled.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 3 1—15A--22. Refunding revenue bonds

Any infrastructure revenue bonds issued pursuant to the provisions of this

article and at any time outstanding may at any time and from time to time be

refunded by the water development authority by the issuance of its refunding
revenue bonds in an amount it deems necessary to refund the principal of theY
bonds to be refunded, together with any unpaid interest thereon, to provide
additional funds for the water development authority to accomplish the purpose

of this article, and to pay any premiums and commissions necessary to be paid
in connection therewith. Any refunding may be effected whether the infra

structure revenue bonds to be refunded shall have then matured or shall

thereafter mature: Provided, That the holders of any infrastructure revenue

bonds so to be refunded shall not be compelled without their consent to

surrender their infrastructure revenue bonds for payment or exchange prior to

the date on which they are payable or, if they are called for redemption, prior
to the date on which they are by their terms subject to redemption. Any
refunding revenue bonds issued pursuant to this article shall be payable from

the West Virginia infrastructure revenue debt service fund, and shall be subject
to the provisions contained in section seventeen of this article, and shall be

secured in accordance with the provisions of sections seventeen and eighteen of

this article.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 3 1—15A—23. Infrastructure revenue bonds not debt of state, county, mu

nicipality or any political subdivision

Infrastructure revenue bonds issued pursuant to the provisions of this article

shall not constitute a debt or a pledge of the faith and credit or taxing power of

this state or of any county, municipality or any other political subdivision of

this state. The holders or owners thereof shall have no right to have taxes

levied by the Legislature or the taxing authority of any county, municipality or

any other political subdivision of this state for the payment of the principal
thereof or interest thereon. The bonds shall be payable solely from the
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revenues and funds pledged for their payment as authorized by this article. All

such bonds shall contain on the face thereof a statement to the effect that the

bonds, as to both principal and interest, are not debts of the state or any

county, municipality or political subdivision thereof, but are payable solely
from revenues and funds pledged for their payment.

Acts 1998, C. 180, eff. 90 days after March 14, 1998.

§ 31—15A—24. Infrastructure revenue bonds exempt from taxation

The exercise of the powers granted to the water development authority by
this article will be in all respects for the benefit of the people of the state, for

the improvement of their health, safety, convenience and welfare and for the

enhancement of their residential, agricultural, recreational, economic, commer

cial and industrial opportunities and is for a public purpose. As the construc

tion, acquisition, repair or renovation of projects or infrastructure projects will

constitute the performance of essential governmental functions, the water

development authority shall not be required to pay any taxes or assessments

upon any project or upon any property acquired or used by the water develop
ment authority or upon the income therefrom. The infrastructure revenue

bonds and all interest and income thereon shall be exempt from all taxation by
this state, or any county, municipality, political subdivision or agency thereof,

except estate taxes.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.
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(h) The board shall, without regard to the provisions of civil service laws applicable to

officers and employees of the state of West Virginia, appoint any necessary managers,
assistant managers, officers, employees, attorneys and agents for the transaction of its

business, fix their compensation, define their duties and provide a system of organization to

fix responsibility and promote efficiency. Any appointee of the board may be removed at the

discretion of the board. The authority may reimburse any state spending unit for any special
expense actually incurred in. providing any seMce or the use of any- facility to the authority~

(i) In cases of any vacancy in the office of a voting member, the vacancy shall be filled by
the governor. Any member appointed to fill a vacancy in the board occurring prior to the

expiration of the term for which his or her predecessor was appointed shall be appointed for

the remainder of the term.

(j) The governor may remove a member in the case of incompetence, neglect of duty, gross

immorality or malfeasance in office, and may declare the member’s office vacant and appoint
a person for the vacancy as provided in other cases of vacancy.

(k) The secretary of the board shall keep a record of the proceedings of the board and

perform any other duties determined appropriate by the board. The treasurer shall be

custodian of all funds of the authority and shall be bonded in the amount designated by other

members of the board.

Acts 1989, c. 54; Acts 2004, c. 88, eff. 90 days after March 13, 2004.

§ 31—15—6. General powers of authority

Notes of Decisions

Loans 1 truck terminal as “industrial development project”.
51 W.Va. Op.Atty.Gen. 749 (March 23, 1966) 1966

WL 87471.
1. Loans

West Virginia Industrial Development Authori

ty, has broad discretion; may appraise loan for

§ 31—15—7. Loans to industrial development agencies or enterprises for pro

jects

Notes of Decisions

In general 1 contribution to a sum less than 10 percent of the

cost or estimated cost of industrial development
project. 53 W.Va. Op.Atty.Gen. 339 (November

1. In general 18, 1969) 1969 WL 100574.

Participation in loan by an agency of the federal

government reduces local development agency’s

ARTICLE 15A

WEST VIRGINIA INFRASTRUCTURE A?4])

JOBS DEVELOPMENT COUNCIL

Section Section

31—15A--3. West Virginia infrastructure and •31—15A—11. Reservation of funds for projects
jobs development council contih- and infrastructure projects.

ued; members of council; staff of 31—15A—17a. Infrastructure revenue bonds pay

ncil
able from A. James Manchm

cou
.

Fund.

§ 31—15A—3. West Virginia infrastructure and jobs development council con

tinued; members of council; staff of council

(a) The West Virginia infrastructure and jobs development council is hereby continued.
The council is a governmental instrumentality of the state. The exercise by the council of the
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powers conferred by this article and the carrying out of its purpose and duties shall be

considered and held to be, and are hereby determined to be, essential governmental functions

and for a public purpose.

(b) The council shall consist of eleven members, including the governor or designee, the

executive director of the housing development fund or his or her designee, the director of the
-

division of environmental protection or his or her designee, the director of the economic

development authority or his or her designee, the director of the water development authority
or his or her designee, the director of the division of health or his or her designee, the

chairman of the public service commission or his or her designee, and four members

representing the general public: Provided~, That there shall be at least one member

representing the general public from each congressional district: Provided~ however, That

after the expiration of the term of office of the members first appointed as representatives of

the general public, no more than one member representing the general public may be a

resident of the same county. The governor shall appoint the public members of the council

who shall serve three-year staggered terms. The commissioner of the division of highways,
the executive director of the state rail authority, two members of the West Virginia Senate,
two members of the West Virginia House of Delegates, the chancellor of the higher education;

policy commission and the chancellor of the West Virginia council for community and

technical college education serve as advisory members of the council. The governor shall

appoint the legislative members of the council: Provided further, That no more than three of

the legislative members may be of the same political party. The governor shall appoint the

representatives of the governing boards from a list of three names submitted by each

governing board. The advisory members shall be cx officio, nonvoting members of the

council.

(c) The governor or designee shall serve as chairman and the council shall annually appoint
a vice chairperson and shall appoint a secretary, who need not be a member of the council and

who shall keep records of its proceedings. Six members of the council shall constitute a

quoi-um and the affirmative vote of at least the majority of those members present shall be

necessary for any action taken by vote of the council. A vacancy in the membership of the

council does not impair the rights of a quorum by such vote to exercise all the rights and

perform all the duties of the council.

(d) A member of the council who serves by virtue of his or her office does nOt receive

compensation or reimbursement of expenses for serving as a member. The public members

are reimbursed for actual expenses incurred in the service of the council in a manner

consistent with guidelines of the travel management office of the department of adniinistra

tion.

(e) The council meets at least monthly to review projects and infrastructure projects
requesting funding assistance and otherwise to conduct its business and may meet more

frequently if necessary. Notwithstanding any other provision of this article to the contrary,
the economic development authority is not subject to council review with regard to any action

taken pursuant to the authority established in article fifteen, chapter thirty-one of this code.

The governor’s civil contingent fund is not subject to council review with regard to projects or

infrastructure projects funded through the governor’s civil contingent fund.

(f) The water development authority shall provide office space for the council and each

governmental agency represented on the council shall provide staff support for the council in

the manner determined appropriate by the council.

(g) The council shall invite to each meeting one or more representatives of the United

States department of agriculture, rural economic community development, the United States

economic development agency and the United States army corps of engineers or any

successors thereto. The council shall invite such other appropriate parties as is necessary to

effectuate the purposes of this article.

Acts 1994, 1st EL Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995; Acts 2005, 1st Ex. Sess., e. 3, eff.

Jan. 29, 2005.
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CORPORATIONS § 31—15A—17a

Historical and Statutory Notes

Acts 2005, 1st EL Sess., c. 3, rewrote (b); in (C),
substituted “The governor or designee shall serve

as chairman and the council shall annually appoint
a vice chairperson” for “The council shall annually
elect one of its members as chairman”; rewrote

(d); and made nonsubstantive changes throughout
the section. Prior to revision, (b) and (d) read:

“(b) The council shall consist of eleven mem

bers, including the executive director of the hous

ing development fund or his or her designee, the

director of the division of environmental protection
or his or her designee, the director of the economic

development authority or his or her designee, the

director of the water development authority or his

or her designee, the executive director of the state

development office or his or her designee, the

director of the division of health or his or her

designee, the chairman of the public service com

mission or his or her designee, and four members

representing the general public: Provided, That

there shall be at least one member representing
the general public from each congressional district:

Provided, however, That after the, expiration of the

term of office of the members first appointed as

representatives of the general public, no more than

one member representing the general public may

be a resident of the same county. The governor
shall appoint the public members of the council

who shall serve three-year staggered terms. The

commissioner of the division of highways, the exec

utive director of the state rail authority, two mem

bers of the West Virginia Senate, two members of

the West Virginia House of Delegates, one repre

sentative of the board of directors of the state

college system and one representative of the board

of trustees of the university of West Virginia shall

serve as advisory members of the council. The

governor shall appoint the legislative members of

the council: Provided further, That no more than

three of the legislative members may be of the

same political party. The governor shall appoint
the representatives of the governing boards from a

list of three names submitted by each governing.
board. The advisory members shall be ex officio,

nonvoting members of the council.”

“(d) No member of the council who serves by
virtue of his or her office shall receive any compen

sation or reimbursement of expenses for serving as

a member. The members of the council who rep

resent the general public shall receive reimburse

ment for actual expenses incurred in the service of

the council.”

§ 31—15A—11. Reservation of funds for projects and infrastructure projects

Eighty percent of the funds deposited in the West Virginia infrastructure fund shall be

dedicated for the purpose of providing funding for the cost of projects as defined in subsection

(n), section two of this article. Twenty percent of the funds deposited in the West Virginia
infrastructure fund shall be dedicated• for the purpose of providing funding for costs of

infrastructure projects as defined in subsection (1), section -two of this article. Project

sponsors of infrastructure projects shall follow the application process as established by this

article: Provided, That notwithstanding any provision of this article to the contrary, all

applications for any infrastructure project shall be submitted to the executive director of the

West Virginia development office for review, recommendation and approval regarding infra

structure project funding.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998; Acts 2005, 1st Ex.

Sess., c. 3, eff. Jan. 29, 2005.
-

-

Historical and Statutory Notes

Acts 2005, 1st Ex. Seas., c. 3, in the last sen- munity and economic development, or its succes

tence, substituted “executive director of the West sor”.

Virginia development office” for “council for com

§ 31—15A—17a. Infrastructure revenue bonds payable from A. James Manchin

Fund

Notwithstanding any other provision of this code to the contrary, the Water Development

Authority may issue, in accordance with the provisions of section seventeen of this article,
infrastructure revenue bonds payable from the A. James Manchin Fund created by section

nine, article fifteen-a, chapter twenty-two of this code and such other sources as may be

legally pledged for such purposes other than the West Virginia Infrastructure Revenue Debt

Service Fund created by section seventeen of this article.

Acts 2003, c. 251, eff. 90 days after March 8, 2003; Acts 2005, c. 199, eff. 90 days after April 9, 2005.
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15 ascribed to them in section two, article twenty-one, chapter

16 twenty-two of this code.

CHAPTER 31. CORPORATIONS.

ARTICLE 15A. WEST VIRGINIA INFRASTRCCTURE AND

JOBS DEVELOPMENT COUNCIL.

§31-15A-16. Dedication of severance tax proceeds.

1 (a) There shall be dedicated an annual amount from the

2 collections of the tax collected pursuant to article thirteen-a,

3 chapter eleven of this code for the construction, extension,

4 expansion, rehabilitation, repair and improvement of water

5 supply and sewage treatment systems and for the acquisition,

6 preparation, construction and improvement of sites for

7 economic development in this state as provided in this article.

8 (b) Notwithstanding any other provision of this code to

9 the contrary, beginning on the first day of July, one thousand

10 nine hundred ninety-five, the first sixteen million dollars of

11 the tax collected pursuant to article thirteen-a, chapter eleven

12 of this code shall be deposited to the credit of the West

13 Virginia infrastructure general obligation debt service fund

14 created pursuant to section three, article fifteen-b of this

15 chapter: Provided, That beginning on the first day of July,

16 one thousand nine hundred ninety-eight, the first twenty-four
17 million dollars of the tax annually collected pursuant to

18 article thirteen-a of this code shall be deposited to the credit

19 of the West Virginia infrastructure general obligation debt

20 service fund created pursuant to section three, article fifteen

21 b of this chapter.

22 (c) Notwithstanding any provision of subsection (b) of

23 this section to the contrary: (1) None of the collections from

24 the tax imposed pursuant to scction six, article thirteen-a,
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25 chapter eleven of this code shall be so dedicated or deposited;

26 and (2) the portion of the tax imposed by article thirteen-a,

27 chapter eleven and dedicated for purposes of medicaid and

28 the Division of Forestry pursuant to section twenty-a of said

29 article thirteen-a shall remain dedicated for the purposes set

30 forth in said section twenty-a.

31 (d) On or before the first day of May of each year,

32 commencing the first day ofMay, one thousand nine hundred

33 ninety-five, the council, by resolution, shall certify to the

34 treasurer and the water development authority the principal

35 and interest coverage ratio and amount for the following

36 fiscal year on any infrastructure general obligation bonds

37 issued pursuant to the provisions of article fifteen-b of this

38 chapter.

39 (e) Notwithstanding any provision of this article to the

40 contrary, the tax on coalbed methane remitted by the Tax

41 Commissioner for deposit in the West Virginia Infrastructure

42 Fund pursuant to section twenty-a, article thirteen-a, chapter

43 eleven of this code shall be distributed as follows: (1)

44 Seventy-five percent of the moneys so deposited shall be

45 distributed for infrastructure projects in the various counties

46 of this state in which the coalbed methane was produced, and

47 (2) the remaining twenty-five percent of the moneys so

48 deposited shall be distributed equally to the various counties

49 of this state in which no coalbed methane was produced for

50 infrastructure projects. Moneys shall be distributed to each

51 coalbed methane producing county in direct proportion to the

52 amount oftax paid by the county using information provided
53 by the Tax Commissioner as required in section twenty-a,

54 article thirteen-a, chapter eleven of this code.
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That Joint Committee on Enrolled Bills hereby certifies that the

foregoing bill is correctly enrolled.
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~ 1~~

day of June, 1960, and the said Mary E. Howiby took-theoath as cuob Notary Public and

gave and acknowledged a bond in the sum of five hundred do1lar~ ($500.) with C1srk K•
Sleeth as surety.

Court adjourned until ?ueeday, Juno 25th, 1~
rrefliaant

•

:

__

•

TUESDAT, JUWN 25th, 1960.
Present: Kenneth 3~. Kincaid, President; J. 0. Ward end torn .laokeon, Commisetonere.

~RANSPER OP FUNDS.

To-day the County Court of MOTOflgelta Coon;)’, oz~urcd that twenty—five hundre
dollars be transferred from the Justics ?und to the General County Fund.

~VTLLIAX A. MOR!LAND..
. .
NOTARY PUDLIC.

•

Thl~ day came William A. Moreland and presented a certificate stating that ha
had been appoipted a Notary Public in and for Wonongalia County, Veøt Virginia, on the
10th day of June, 1960, and the said William A. Moreland took- the o.th as such Notar
P~b1jo and gave a bond U such in the sum of five hundred dollars ($500.) with Ruth
Moreland as aurety.

CANYDN WATNR SERVICE.

On this 25th day of June, 1960, at 1O~00 o’clock A. N. Daylight Savings Tias,
the County Court of Monongalia County, Meet Virginia, met in regular cession.

- It appearing to the Court that prior hereto, to—wit; there appeared before
this Court, Michael Toaasky Attorney for the reflidents of the unincorporated veiling.
of Canyon, Onion Dt.trict, kononga.].ia County, Wect Virginia, and showed thç Court the

following faot.

1. That the ?esa Coa_1 Company bed, for approximately tharty ysare, operated
a publio water eystem for the reeidents of Canyon, they being the employees of the Tame
Coal Company.

-

-

2. That prier her~o, Tesa Co.]. Company had ceamee mining operation. at it.

Vase Mine and interned the’Said oltisen, of Canyon that it no longer wtsh.d to operate

a~blio water SyStem for them, and that it would cease doing so no later than July 5,

3. The citicene of Canyon desire to form a Public Service Di~tr1ct for the

purpose of .uppl.ytng water to themselves.
4, That there are fifty—nine fernillee in the said Village of Canyon, but

fewer than one hundred persona owning real. estate within the limits of their proposed
Pubilo Service District, and that therefore they cannot, under the statute, or West

Virginia, petition for th, creation of such a Public Service Dietriot.
Thereon, the said attorney, on behalf of the caid resident. of Canyon, request

ed thia Court to create such a PubIjo Service Distrt~t upon its own motion by order duX~
adopted.

-

-

Whereupon thie Court, to—wit: the County Court of Wonongalis County, Meet

Virginia, upon its own motion, doth order the creation of such Publin Service Dtatriot,
and 40th also order the following, to—wit:

1. The territory to be embraced in said District shall be described as fol
low,: -

Legal voters and real property owners residing in that portion or the Mining
Community, unincorporated, known es Osnyon, Union District, Wonongalia County, West
Virginia, se the said Community is shown on plate of record ~n the oftioe or the County
Court of Mononga].ia County, Meet Virginia, in Ds~d Hook N0. %5 at pages 311, 313, and

1-35, including all of th iota cold to John J. )4oaobetta-tq Taeia Coal C0,, a Pannsylvani
corporation, recorded in aforesaid Deed Hook at said pages. and also including the
residences of Sey Bowers and Rarold Corner; and including also the Church, Sohoelbonec,
and the Community Building of said Community,

2. The- name of the caid Distriot chell be 5The Canyon Public Service District

3. that a hearing be held in, )~onongmlia County on the creation of the eald

propoeed Public Service Di~trlct which hearing ehali be held before the Wononalie

County Court on thaPSth d*y of ‘tune, at 10:00 o’clock A.M. Daylight Savinge Tim, in
the office of the County Court of Wonongalia County, W~et Virginia, in the Court ñou$e
at Ilorgantown, West Virginia. -

~4. That -the Clerk of the County Court of thu County, cause notice of such

-hearing, end the time and place thereof, setting forth a description of all the terrtto~

proposed to be included therein, to be given by publication at le~et once in a newspaper
or genera]. oiroulation published in IConongalta County, West Virginia, at leaet ten days

prior to such hearing.
-

And, it further appearing to the Court that the Notio• of much hearing, and

the tim, and place thereof, setting forth a description of all the territory propoced
to be included in amid Canyon Public Service District, we. published at least once in

the Dominion New., a newspaper of general eLrculaflon, published in )(onongalia County,
W5et Virginia, at— least ten days prior to auch hearing, and ii further appearing that no

person or persons app•ared a; tho time and plan, at sa44 hearing to protect the creation
of &uuh Public Service Diatriot; end it further appearing to the Court that any persona

desiring to protest against its creation have had an opportunity to be heard; and it

further appearing to the Court that the said hearing was conducted for the purpose Of

detarming the feaaibillty of. the creation of the proposed Canyon Public Service Distriot
the said County Court of Mononga1j~ County, Wee; Vji.ginie, dath find ;hàt

1. The desirability and feamlbi].tty, based upon all of thS said facts aM

Upon said h.aring conducted before this Cow~ty Court of Wonongalia County, Vest Virginia
on this 28th day of June, 1960, at io;oo o’clock A.N. Daylight Baring Tim., is ~rop.rj’;
and -

•
-.

That the conetruotion or eaqulsition by purchase, or otherwi~,, and caintenano

operation, i~pro-veaunt ant extention of Public Service properties by gu~hhPub3.io Service
Di.tpi@t Will be conducive to the preeervatien of ‘public health, comfort and convenience
of the area embraced within the said Canyon Public Service District; and,
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3. There being no protect thereto;
Thu Court doth, by Order, create such Pubilo Bervic. Di.t~~ict, to be kOQVn SI

“Canyon Public Service District’; with all right., privileges, duttee and obligations
cc provided by law.

Lii. of which 1* du3~ $ound, determined and ordergd by thic, the County Court o~

Monongalia County, Meet Virgint9, 4btttng in regular ecacton at the Court Rouce of said
County if $organtovn, Meet Virginia, on this 28th day of June, 1960.

Court adjourned mine die.

~~
President

Co~m1eoio8J~.
TUESDAY, JUi.k5u~l96O.

Present: Kenneth C. Ktnoaid, President; J. 0. Ward and To~ Jackeon, Coamtsgion,rs.

~FB.A~Nk MARTIN PNRILL.I. . .
.WOTAItI PUBLIC.

Tbi~ day came Frank Martin Perilit and preSented 10 eppltoa;ton for the ap

pointment as a Notary Public in and for Monongalia County, West Virginia. ?hereupon, i

vu ohown to the ~attefaotton of the Court that Prank Martt~ Perdult is a person of

good Noral character and that he is cOMpetent to perform the duties of ciach office, and

is a resident of Macangelic County, V,et Virginia.

Z~NETM K~ NOTARY PUBLIC, STATE WIDE.
Tht~ day came Kscn~th Kerr an~ presented an application for the appointment as

a Notary PUblic in and for the Stat, of Vest Virginia. It waa shown to the eattefantion
of the Court that be 1. a person of good morel character ~nd that ha is competent to

perform the duttee of such office, and, is a resident of )(onongelia County, Meet Virginia

Court adjourned until Xon~cy, July 11th,~ ,.
President

MONDAY, JULY 11th, 1960.
Present; kenneth N. incaid, President; J. I). Ward and Tan Jackson, Commissioner..

ICOUNTY DEPOSITORIES.
On June 13th 1960, the County Court of Monongalia County desiCnated the

Farmer.’ and )teroh*nt~ Bank of lLorgantown and The Fire; National Bank of Mo?gcntown,
as county depositories and in accordance with thia order of the Court, the above noSed
bank. filed honda to act as such depositories for the county dnd etirtot funds.

It ap~espc to the County Co~ That the bonds of the Parmere’ and Merchant,’
flank and of The First National 8a~k of )Iorgcntown has been duly spprov.d by the Proescu
ing Attorney as to the Torn thereof. I; ic therefore ordered that the bond. aforecaid
be and the gale cr0 hereby acoepted by the County Court of Monoogalia County as eufti—
clout depository bonde.

Court adjourned until Tuesday, July 12th, 1960.

Preetdènt
• ~Lq

Donai.ol,~r.
TUESDAY JULY 12th, 1960.

present: Kenneth N. Itincaid, President and .~I. D. Ward, Coamigajoners.

Court adjourned until Mondey, July 18th, 1960. ,/

7~A~r-~7?~
resident

—
MONDAY JULY 18th, 1960.

Present: Kenneth C. Xinoatd, Preeldent; ..r. b. Ward and Tom Jackson, Co~isetonera.

,~1U5TICE or PEACE. CLAY DISTRICT.

to—day the County Court appointed Cher’leg Raymond Marker a. a Juatios of the
Pete. in and for Cl.y ‘Diotrict, this county, and instrected the Clerk to notify him of
this appointment.

NELSON N. GRIFFITJ1S JR.. .MINISTER’ S BOND.
On July 9th. 1960, Nslioi K. Griffitba Jr. appeared and presented a bond aigni

by htmeelf as principal and with G. W, Davja as surety. This bond I; in the amount of

fifteen hundred dollarS ($1500.) and is for the caid Ne1~on N. Oriffithe Jr. to aot eg

a Mini;ter of the Gospel of the Baptist Cluarch in the celebration of the rites of catri—

many in all counties of tfl. State.
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PUBLIC SERVICE COMMISSION
‘ T~”~

OP WEST VIRGINIA ri”~ T ft~
CHARLESTON .iL~ 11 A

Entered: August 22, 2002

CASE NO. 02-0124-PSD-PC

MONONGALIA COUNTY COMMISSION

Petition for consent and approval to

expand the boundaries of Canyon
Public Service District.

RECOMMENDED DECISION

On February 11, 2002, the Monongalia County Commission (County
Commission) filed an,Order,. pursuant. to, West Virainia Code §16-13A-2’,
expanding the boundary of the Canyon Public Service District (District~
to’accommodate more people in the area and to allow more people to become

eligible to serve on its Board. ‘:The District proposes, to extend eevvice
to a number of new customers who, are currently being sér-ved’ by. package
sewage treatment plants in the proposed éxparrnion area.

On March £, 2002, Staff filed its..Initial Joint. Staff Memorandum

indicating that the matter should be
.

referred to the Division of

Administrative Law Judges for disposition.

On March 18, 2002, Staff recommended that the enlargement of the

boundaries be approved, subject to the statutory requirements of hearing
and appropriate notice. Staff indicated that the boundary.expansion was

proposed at an October 10, 2001 regular session of the Monbngalia County
Commission and that the County’ Commission scheduled a public hearing on

October 24, 2001. The statutorily required notice of the hearing was

published October 11, 2001, in The Moraantown Dominion Post The notice

included a metes and bounds description and a map of the proposed
expansion. An affidavit was submitted certifying ~ha.t publication was

made. The District submitted a notarized document listing five places
where the notice was posted in the affected territory. The public
hearing was held on October 24, ~0O.1, as scheduled and no one appeared to

comment on the proposed expansion. The. County Commission entered an

order adopting it.

By. Order dated March: 20,, 2002, t.his.matter was referred to the

Division of Administrative Law Judges for a dèci~ibñ to ‘be”rende,red on or

before” September 3, .2002.
.

.

‘

,

By Procedural Order issued May 22, ‘2002, a hearing was scheduled to

be held in this matter on July 9, 2002, in the Morgantown City Building,

~kM~

dW.sW~rg~iu
CJwIeøo’~
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Council Chambers, 389 Spruce Street, Morgantown, West Virginia, to

commence at 1:00. p.m., pursuant to ~t Virqinia Code §16.-13A-2... The

Monongalia County CommiBsion’ was directed to give notice of: the hearing:
to be held on July 9, 2002, by publishing a copy of the Notice of

Hearing, ~once,• in a newspaper.; duly qualified by. the.’..Secret.ary of State,

püblishedandof general circulation inMonongalia County,, no sooner.than
June 9’, 2002, and no later than June 28, 2002. The County Commi~sion’.wa~

directed to.filea proper affidavit of. publication indicating that the

notice of heáx~ing was published in a newspaper, duly qualified by the

Secret&ry’~.pt State.., published and of general circulation in Monongalia
county no later than the date of the hearing. All parties of record were

provided’noticé that Rules 4.4 and 12.7 of the Commission’s Rules of

Practice and procedure require that, in all proceedings before the

Commission, corporations must be represented by an attorney who is a

member in good standing with the West Virginia State Bar or associated

with a West Virginia attorney in good standing with the West Virginia
State Bar and otherwise qualifies under Rule 8.0 of the Supreme Court’s

Rules for Admission to thePractice of Law

This matter was called to hearing on July 9, 2002, in Morgantown.
Monongalia County. Michelle Demasi, Assistant Prosecuting Attorney of

Idonongalia County. appeared on behalf of the County Commission.
Commission Staff’waa represented by Staff Attorney Cas~iua H. Toon. No

one appeared in protest to the County Commission’ s Order. (See,. Tr.
,. pp.

6-7). The Final Joint Staff Memorandum was marked as Staff Exhibit No. 2.

and
-

received into evidence. ‘Staff recommended’ approval of the

enlargement of the boundaries of the Canyon Public Service District.

(See. Staff Exhibit No. 1). Robert Bell, a m~tnber of~ the County
Commission, explained that the District has experienced problems getting
individuals to serve on the .Dist’rjct!’s Board. The District’s system has

been in violation of Department of Environmental Protection regulations.
The County Commission believes that expansion of the District will help
get the District into compliance with the Department of Environmental

Protection regulations and eventually help approximately 800+ families

obtain municipal aewer service. (See, Tr., pp. 8, 9). The County
Commission’s affidavit of publication indicating proper notice of the

hearing was filed with the Administrative Law Judge on July 9, 2002.
after the conclusion of the hearing. The document was marked as a. County
Commission Post Rearing Exhibit. (See, County Commission Post Hearing
Exhibit was received July 9, 2002).

The affidavit of publication indicates that the Notice of Hearing
was published in The Dominion ‘Post~ on June 12, 2002, pursuant to the May
22, 2002 Order. No one appeared in protest to the October 24, 2001 Order

of the County Commission. Commission Staff agrees that the District’s

boundaries should be expanded. Therefore, it is reasonable to approve

the. Order filed on February 11, 2002, by Mononga].ia County Commission

expanding the boundaries of the Canyon Public ~~~•••ice District, ‘in

accordanoe with the metes and bounds description adopted by the County
Cömiflj.E$ion’ in its October 24, ‘2001’Order. ‘.

.

. ....
..‘

...

FINDINGS OF FAC’1

1. On’Pebruary 11, 2002, the Monongalia County Commission filed an

Order, pursuant to West V&r~iniaCo~de SlG-13A-2, expanding the boundaries

Pubic i:-.:~ Ccn~
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of the Canyon Public Service District to accommodate more people in: the

area and. to allow more peop]~e to, become eligible to. serve gn.. its BQard~

(See, PetitiOn). S

.

.

.
.

.

2 This matter was set for a hearing to be held in Morgantown,
Monongalia County, West Virginia, :on July .9, .2002,.. pursuant .tO.:.West

Virginia code §16-13A-2. The County: ~ommiasion.was required to give
flotice of the hearing by publishing a notice of the hearing, in a

newspaper, duly gua.lifled by the Secretary of State, published and of

general circulation in Monongalia County. (See, Procedural Order issued

May 22, 2002).

3. The hearing convened on July 9, 2002, in Morgantown, Monongalia
County. )~o one appeared in protest to the Monongalia County Commission’o

October 24, 2001 Order. (See, Tr., pp. 4, 6,. 7).

4. Upon conclusion of the hearing, the County Commission supplied
a proper affidavit of publication, reflecting that notice of the hearing
had been published in The Dominion Post on June 12, 2002. in accordance

with the Commission’s requirements. (See, County Commission Post Hearing
Exhibit received July 9, 2002).

5. Staff recommended expansion of the boundaries of the Canyon
Public Service District. (See, Staff Exhibit N. 1).

6 Robert Bell, a member of the Monongalia County Commission,
requested that the Commission, approve the County Commission’s Order..

(See, Tr.’,.pp. 7, ~.0.).
.. .

.

.

.

.

0~

CONCLUSION OF LAW

Since no one appeared in protest to the Order filed by the

Monongalia County Commission, after proper notice was given, the Order of

the Monongalia County Commission of October 24, 2001. enlarging the

boundaries of the Canyon Public Service District, should be approved.

ORDER

IT IS, THEREFORE, ORDERED that the Order of the Monongalia County
Commission of October 24, 2001, enlarging the boundaries of the Canyon
Public Service District, be, and hereby is, approved.

The Executive Secretary is hereby ordered to serve a copy of this

order upon the Commission by hand delivery, and upon all parties of

record by United States Certified Mail, return receipt requested.

Leave ishereby granted to the parties to file written exceptions
supported .. by a brief With the Executive Secretary of the Commissióñ

wlthin ~.fteen (15) days of the date this order is mailed If exceptions
are filed, the parties filing exceptions shall certify to the Executive

Secretary that all parties of record have been served said excêptiôns.

If no exceptions are so filed this order shall become the order of

the Commission, without further action or order, five (5) days following
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the expiration of the aforesaid fifteen (15) day time period, unless it

is ordered stayed or postponed by the Commission.

Any party may requeBt waiver of the right to file exceptions to an

Administrative Law Judge’s Order by filing an appropriate petition in

writing with the Secretary. No such waiver will be effective until

approved by order of the Commission, nor shall any such waiver operate to

make any Administrative Law Judge’s Order or Decision the order of the

Commission sooner than five (5) days after approval of such waiver by the

Commission.

Susan A. Murensky
Administrative Law Judge

SAN: jas
020124aa .wpd

P,~(jcSe~ Commission

dWcsWv~~is
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IN THE COUNTY COMMISSION OF MONONCALIA COUNTY; WEST VIRGINIA

At a regular session of the County Commission of Monongalia County, West
Virginia, held in the meeting room of said County on October 24, 2001.

IN RE: ORDER EXPANDING THE CANYON PUBLIC SERVICE DISTRICT

BOUNDARIES

On this 24th day of October, 2001, as advertised in the local newspaper
and posted In five conspicuous areas, the Monongalia County Commission held

a public heanng for the expansion of the Canyon Public Service District
boundaries on its own Initiative. The Commission unanimously agreed to expand
the Canyon Public Service District boundaries according to the map attached

hereto, and which public service district is more particularly bounded and

described as follows:

BEGINNING at apoint, located east of US Rt 119 and north of the.

Canyon Road (Co~ Rt 67), said point being.N27°16’3V E, 2215.04 feet from NGS
MonUment E-31 3; thence S30’07’0’VE, 1865.40 feet to apolnt;’ thence N75°

32153NE, 153.31 feet to a point; thence S83°02’5TE, .3248.95 feet to’apoiñt.
thence S77°49’49”E, 2843.61 feet to a point; thence S2f37’56’W,.1297.72 to a

point; thénceS 706’46”E, 505.48 feet to a point; thence N56!03’OrE,1091.37.
feet to a point; thence N57cO3141IE, 1715.32 feet to a point thence N6f09’29”E,
1087.15 feet to a point thence N66’O5’39~E, 2079.91 feet to a point; thence N27°
03’47’W, 6475.37 feet to a point: thence S89’45’36W, 8357.55 feet to a point;
thence S35°07’23’W, 2930.26 feet to a point; thence S1?14’lS”W, 2530.42 feet
to a point of beginning having 1,785+ acres.

The above boundaries include the existing Canyon Public Service ‘District.

On a Motion by Commissioner
-

~d
seconded by Commissioner

.
The

Monongalia County Commission u~tanimousI~ approved the expansion of the

Canyon Public Service District boundaries.

All of which is accordingly ORDERED and ADJUDGED.

Entered this 24th day of October, 2001.

obert
.

Bell Asel Kennedy
President Commissioner
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Increase Acct No 433 Geographic Info S70,95 1.00

(Credit Incrcasc from $50,448.00 to $121,399.00)

JOSEPH C. BARTOLO

MONONGALIA COUNTY SHERIFF

TAYLOR COUNTY SHERIFF’S DEPARTMENT
MUTUAL AID ASSISTANCE AGREEMENT

A motion was duly made by Commissioner Pylea, seconded by Conuntsssoner Kennedy, and

wwnimously canied to approve and autho1ize Robert Bell, President, Monongalia County Commission,
to sign the Mutual Aid Assistance Agreement between the Monongalia County Shezifrs Department
and thc Taylor County Shenfi’s Department, as submitted by Joseph C. Bartolo, Monongalia County
Shcriff~

WEST VIRGINIA DIVISION OF CRIMINAL JUSTICE SERVICES

VICTIM! WITNESS ASSISTANCE PROGRAM (VOCA)
REQUEST FOR REIMBURSEMENT

A motion was duly made by Commissioner Kennedy. sceonded by Commissioner Pyles, and

unanimously canicd to approvc and authonzc Robert Bdll., President, Monongalia County Commission,
to sign the request for reimbursement for the West Virginia Division of Criminal Justice Services,
Victim / Witness Assistance Program, Project Number 04.VA.043, FED4 Number 55-6000-365, to

cover personnel expenses from the 1” day of January 2006 to the 3 l’~ day of January 2006, in the

amount of $4,533.82.

CANYON PUBLIC SERVICE DISTRICT fl
REAPPOINTMENT - ‘/ICKI SHIEL

A motion was duty nrnde by Conuniasioner Kennedy, sccondcd by Commissioner Pyles, and

unanimously caiñed to approve the rcappointmcn; of Vicki Shini to the Canyon Public Service District,
effective immediately with a tenn to expire on May 31, 2010.

CHESTNUT RIDGE REGIONAL PARK

BOARD OF DIRECTORS

REAPPOINTMENT - GREG GOOD

A motion was duly made by Commissioner Kennedy, seconded by Comniisszoner Pyles, and

unanimously carried to approve the reappointment of Greg Good to the Chestnut Ridge Regional Park

Board ofDirectors, effective immediately with a lena to expirc on March 5, 2009.

CHESTNUT RIDGE REGIONAL PARK

BOARD OF DIRECTORS

REAPPOINTMENT - THOMAS DENNISON

A motion was duly made by Commissioner Kennedy, seconded by Commissioner I’ylcs, and

unanimously carried to approve the reappointment of Thomas Dennison to the Chestnut Ridge Regional
Park — Board ofDirectors, effective immediately with a term to expire on March 5, 2009.



lu.’u,’Ub mu ~1:j4 I-AA ~iju4z~iizaa SUN CU CUSSISSION t~O1O

Or~ ~ 3~)~ C~L~ ~ 501
RONALD A. KYLE, DIRECTOR

OFFICE OF EMERGENCY MANAGEMENT - MECCA 94-1

JIC/.JIS COURSE

1~EQUEST FOR TRAVEL— CHERA CLAWGES, PAM FEATHERS AND SHAUNDA RAUCH

A motion was duly made by Commissioner Pyles, seconded by Commissioner Kennedy, and

unanimously carried to approve the rcqucst for travel, as submitted by Ronald A. Kyle, Director, Office

of Emergency Managcmcnt — MECCA 9-1-1, for Chera Clawges, Pam Feathers and Shaunda Rauch to

T attend thc J1C/JIS Course at the Cacapon State Park from August 22, 2006 to August 25, 2006; the cost

of the trip will be $355.79 per person, and will be reimbursed through the WV Division of Homeland

Security and Emergency Managemcnt.

LINDA LITTLE, CiTY CLERK’S OFFICE

CITY OF MORGAr4TOWN

MONONGALIA COUNTY COURTHOUSE ANNEX RESERVATION

READING AND APPROVAL

A motion was duly made by Commissioner Kennedy, seconded by Commissioner Pyles, and

unanimously carried to approve the reservation of the Recreation Room (previously Election Central) of

the Monongalia County Courthouse Annex on Monday, September 11, 2006 from 2:01) P.M. to 7:00

P.M. by Linda Little, City Clerk’s office, City ofMorgantown, to hold a blood drive.

MONONGALIA COUNTY COMMISSION

ALLOCATIONS FOR SENIOR CENTERS

BUDGET REVISION

A motion was made by Commissioner Pyles, seconded by Commissioner Kennedy, and unanimously
carried to approve allocating the following:

$3,000.00 to Clay-Battelle Senior Center; $500.00 to CLIC (Community Living Initiative Council);
$3,000.00 to Senior Monongalians; $2,000.00 to Westside Senior Center; and, $11,500.00 to Other.

MONONGALIA COUNTY COMMISSION

ALLOCATIONS FOR VOLUNTEER FIRE DEPARTMENTS, MONONGALIA COUNTY

FIREMEN’S ASSOCIATION, HAZMAT AND FOREST FIRE CREW

BUDGET REVISION

A motion was duly made by Commissioner Pyles, seconded by Commissioner Kennedy, and

unanimously carried to approve allocating the fillowing:

$15,000.00 to each of the volunteer firc departments
$15,000.00 for the Monongalia County Firemen’s Association

$15,00000 for the HAZMAT

$5,000.00 for the Forest Fire Crew

n
COMMISSIONER ROBERT BELL

CANYON PUBLIC SERVICE DISTRICT

REAPPOINTMENT - SAM BOSSIO

A motion was duly made by Commissioner Kennedy, seconded by Commissioner Pyles, and

unanimously carried to approve thc reappointment of Sam Bossio to thc Canyon Public Service District,
effective immediately with a teim to expire on May 31, 2012.
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WEST VIRGINIA DWISION OF CRIMINAL JUSTICE SERVICES

111CR ACCIDENT REDUCTION PROGRAM (HARP)
REQUEST FOR REIMBURSEMENT

A motion was duly made by Commissioner Kennedy, seconded by Commissioner Bull, and

unanimously carried to approve the request for reimbursement for the West Virginia Division of

Criminal Justice Services, High Accident Reduction Program (HARP), Project Number FO2HS II, FEIN

Number 55-6000-365, to cover personnel expenditures from the 1” day of April 2002 to the 30a day of

June 2002, in chc amount of $8,756.83.

CANYON PUBLIC SERVICE DISTRICT

APPOINTMENT - SAM BOSSIO

APPOINTMENT - FRANK GU1TA ID

A motion was duly made by Commissioner Bell, seconded by Commissioner Kennedy, and

unanimously carried to approve the appointment of Sam Bossio to the Canyon Public Service Diswict,
effective immediately with a tcnn to expire on May 31, 2006; and to approve the appointment of Frank

(3utta III, effective immediately with a term to expire on May 31, 2008.

ABANDONED AND DILAPIDATED PROPERTY ENFORCEMENT AGENCY

APPOINTMENT - RICK RASPA

LETTER OF APPRECIATION - DR. KEVIN LEYDEN

A motion was duly made by Commissioner Kcnnedy, seconded by Commissioner Bell, and

unanimously carried to approve the appointment of Rick Raspa, to fill the unexpired term of DT. Kevin

Lcydcn, to the Monongalia County Abandoned and Dilapidated Property Enforcement Agency, effective

immediately with a term to expire on August 10. 2004; and, to approve sending a letter of appreciation
to Dr. Kevin Leydcn, for his years of service on the Monongalia County Abandoned and Dilapidated
Enforcement Agency.

MONONGALIA COUNTY COMMISSiON

SEPTEMBER Il~” OBSERVANCE
RESOLUTION

WHEREAS, on September 11, 2001. America was suddenly and brutally attacked by foreign terrorists,
and;

WHEREAS, these terrorists hijacked and destroyed four civilian aircraft, crashing two of them into the

World Trade Center in New York City, a third into the Pentagon outside Washington, DC, and the

fourth into a field in Somerset County, Pennsylvania, and;

WHEREAS, thousands of innocent Americans were killed and injured as a result of these attacks,

including the passengers and crew of the four aircraft, workers in the World Trade Center and in the

Pentagon, rescue workers and bystanders, and;

WHEREAS, these cowardly acts were by far the deadliest terrorist attacks ever launched against the

Unitcd States, and, by targeting symbols of American strength and success, clearly were intended to

intimidate our nation and weaken its resolve, and;

WHEREAS, these horrtfic events have affected all Americans, it is important that we carry on with the

regular activities of our lives. Terrorism cannot be allowed to break the spirit of the American people,
and the best way to show these cowards that they have truly failed is for the people of the United States

and their counties to stand tall and proud,

THEREFORE BE IT RESOLVED, that the Monongalia County Commission condemns the cowardly
and deadly actions of these terrorists, and;
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COUNTY OF MONONGALIA, 1 ss.

STATE OF WEST VIRGINIA, I

1, SAM BOSSIO do solemnly swear that I will support the

Constitution of the United States, and the Constitution of the State of West Virginia, and that I will faithfully

discharge the duties ofmy office of

M~(BER OF CAIIYON PUBLIC SERVICE DISTRICT

ofMonongalia County, for the
__________________

term commencing on the NINETE~TH day of

JULY ~ to the best of my skill a judgment. So help me God.

(Sign hereJ ~
Subscribed and sworn before the undersigned, this __1~ day of OCTOBER ~ 2006

~414~2~ &~

)~)NONGALIA COUNTY CIERE

My commission expires /9—.

STATE OF WEST VIRGINIA,
COUNTY OF MONONGALIA
TO WI1~

I, Michael A. Oliverio, Monongalia County (Jerk, do hereby
certify that the foregoing writing, with certificate thereto
annexed, was this day produced to me in my office and dulyadmitted to record.

Witness my hand

~dLtiii~i4iLo
,
Clerk

Honanga1j~ County Clerk
Michael A. Oliverio
I~FICIAL OMH QDrawer 4
Date/Tjje: 10/10/2006 10:13
InstIl: 229838
Recil/Tax: .00

A TRUE COPY

NONONSIIIA CORK1T CLERK

BY~’~’~3-DEPUTY



COUNTY OF MONONGALIA, 1 ss.

STATE OF WEST VIRGINIA, I

I, FRANK GUT~A III do solemnly swear that I will support the

Constitution of the United States, and the Constitution of the State of West Virginia, and that I will faithfully

discharge the duties ofmy office of

M~BER OF CANYON PUBLIC SERVICE DISTRICT

of Monongalia County. for the
___________________

term commencing on the 11TH day of

SEPT~(8ER l& 1Q!I~ to the best ~~ II djud

~S
help sue God

Subscribed and sworn before the undersigned, this 17TH day of OCTOBER

4~

1~NONGALIA COUNT! CLERK

My com~nission expires
________________________

19
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COUNTY OF MONONGALIA, ss.

STATE OF WEST VIRGINIA,

I, vic&~ SBIEL do solemnly swear that I will support the

Constitution of the United States, and the Constitution of the State of West Virginia, and that I will faithfully

discharge the duties of my office of

M~BER OF CANYON PuBLIC SE1tVTCR DTSTRT(~T

of Monongalia County, for the

FEBRUARY

term co~ninenczng on the 15TH day of

~J~6 to the best ofmy skill djudgineni. So help me God~

(Sign here) 1~1td~7 ‘~

Subscribed and sworn before the undersigned, this 10TH dab’oJ ~V 2flflf~

~a ~144~-~-~
,

MONONGALIA C0UN1~ CLERK

My commission expires
_______________________

19

STATE OF WEST VIRGINIA,
COUNTY OF MONONGALIA

TO WIT:

I, Michael A. Otiverio, Mononga~a County Clerk, do hereby
certify that the foregoing writing, with certificate thereto

annexed, was this day produced to me in my office and duly
admitted to record.

.00

Witness my hand

“*(~sL41c2. dL&..M4o
,
Clerk

Honon~alla County Clerk
Michael A. Ollverio
(lFFICI~. OATH ODrawer 1
Date/Ti ~e: 10/10/2006 10:49
Instl~: 229840
Recd/Tax: .00

A. TRUE COPY-~.
~:QQ~

MONONGALIA COUNTY CLERK

BY~DEPUTY~





RULES OF PROCEDURE

CANYON PUBLIC SERVICE DISTRICT

ARTICLE I

NAME AND PLACE OF BUSiNESS

Section 1 The name of this Public Service District shall be

CANYON PUBLIC SERVICE DISTRICT (the “District”).

Section 2 The principal office ofthe District will be located in Morgantown, West

Virginia.

Section 3 The official seal of the.District shall consist of 2 concentric circles

between which circles shall be Service District, and in the center

“seal” as follows:

Section 1 The District is organized and operated exclusively for the purposes set

forth in Chapter 16, Article 13A ofthe Code ofWest Virginia, 1931, as amended (the “Act”).

ARTICLE Ill

MEMBERSHIP

Section 1 The members ofthe PUblic Service Board ofthe District (the “Board”)
shall be those persons appointed by The County Commission ofMonongalia County, West

(C1130915.I)

Section 4 The fiscal year

year and shall end on June 30 of the following year.

ARTICLE II

PURPOSE

begin on the 1 ~ day of July in each

I



Virginia (the “County Commission”), or otherwise appointed pursuant to the Act, who shall

serve for such terms as may be specified in the order of the County Commission or

otherwise.

Section 2 Should any member of the Board resign or otherwise become legally
disqualified to serve as a member of the Board, the District shall immediately notify the

County Commission or other entity provided under the Act and request the appointment ofa

qualified person to fill such vacancy. Prior to the end of the term of any member of the

Board, the District shall notify the County Commission or other entity provided under the Act

of the pending termination and request the County Commission or other entity provided
under the Act to enter an order ofappointment or re-appointment to maintain a fully qualified
membership of the Board.

Section 3 The District shall provide to the Public Service Commission of West

Virginia, within 30 days of the appointment, the following information: the new board

member’s name, home address, home and office phone numbers, date ofappointment, length
ofterm, who the new member replaces and ifthe new appointee has previously served on the

board, and such other information required under the Act.

Section 4 Each board member shall, within 6 months oftaking office, successfully
complete the training program established and administered by the Public Service

Commission of West Virginia in conjunction with the West Virginia Divisioii of
•

Environmental Protection and the West Virginia Bureau for Public Health.

•

Section 5 Board members shall not be or become pecuniarily interested, directly or
indirectly, in the proceeds of any contract or service, or in furnishing any supplies or

materials to the District, nor shall a former board member be hired by the District in any

capacity within a minimum of 12 months after such board member’s term has expired or after

such board member has resigned from the Board.

Section 6. Salaries of the board members shall be established as provided in

‘Chapter 16, Article 1 3A, Section 4 of the Act. The District shall certify the number of

customers served to the Public Service Conimission ofWest Virginia on the first day ofJuly
each year. Board members may be reimbursed for all reasonable and necessary expenses

actually incurred in the performance of their duties.

Section 7 • The members of the Board are not personally liable or responsible for

any obligations ofthe District or the Board but are answerable only for willful misconduct in

the performance of their duties.
•

(C1130915.I}
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•
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ARTICLE IV

MEETINGS OF THE BOARD

Section 1 The members ofthe Board shall hold regular monthly meetings on such

days of each month and at such place and hour as the members shall determine from time to

time. Ifthe day stated shall fall on a legal holiday, the meeting shall be held on the following
day. Special meetings of the Board may be called at any time by the Chairperson or by a

quorum of the Board.

Section 2 At any meeting of the Board, a majority of the members of the Board

shall constitute a quorum. Each member ofthe Board shall have one vote at any meeting and
if a quorum is not present, those present may adjourn the meeting to a later date.

Section 3 Unless otherwise waived, notice to members ofregular meetings shall

be by letter or telephone. Unless otherwise waived, notice to members of each special
meeting shall be by letter or telephone not less than 48 hours before the date fixed for such

special meeting. The notice of any special meeting shall state briefly the purposes of such

meeting and the nature of the business to be transacted at such meeting, and no business

other than that stated in the notice shall be transac~ed at such special meeting.

Section 4 Pursuant to Chapter 6, Article 9A, Section 3 of the Code of West

Virginia, 1931, as amended, notice of the date, time, place and agenda of all regularly
•

scheduled meetings of the Board, and the date, time, place and purpose of all special
meetings ofthe Board, shall be made available, in advance, to the public and news media as

follows:

Rule No. 1. Notice of Regularly Scheduled Meetings Immediately after

adoption of these Rules of Procedure and in July of each year thereafter, the Board shall

instruct the Secretary to, and the Secretary shall, post, and leave posted throughout the year to

which it applies, at the regular meeting place of the Board and at the

County Courthouse, where notices customarily are posted, a notice setting forth the date, time

and place of the Board’s regularly scheduled meetings for the ensuing year. In addition, a

copy of the agenda for each regularly scheduled meeting shall also be posted at the same

location by the Secretary not less than 48 hours before such regular meeting is to be held.

The Board shall also instruct the Secretary to, and the Secretary shall, distribute

to each ofthe newspapers and other news media listed below a notice identical to that posted:

(C1130915.1)
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News Media Address

Dominion Post 1231 Earl Core Road, Morgantown, WV 26505

A notice shall be considered distributed to a news medium when it has been addressed to

such news medium at the address listed above, or at such other address as the news medium

has in writing requested be used, marked or stamped with first class postage and deposited in

the United States mail. In July of each year after the adoption ofthese Rules of Procedure,
the Board shall review the above list and shall amend such list as needed, in the opinion of

the Board, to reflect properly all the newspapers and other news media that customarily cover

news of the area served by the Board. In addition, a copy of the agenda for each regularly
scheduled meeting shall also be distributed to the news media by the Secretary not less than

48 hours before such regular meeting is to be held.

In the event ofany modification to the date, time, place or agenda ofa regularly
scheduled meeting of the Board, notice of such modification shall immediately be given to

the public and news media by posting at the places and distributing to the news media in the

manner set forth above. A copy of the notice of such modification shall be attached to and

made a part of the minutes of the meeting for which such notice was given.

Rule No. 2. Notice of SDec!al Meetings Not less than 48 hours prior to the

date set for any special meeting of the Board, the Board shall instruct the Secretary to, and

the Secretary shall, post at the regular meeting place of the Board and at the

County Courthouse, where notices customarily are posted, a notice setting forth the date,

time, place and purpose or purposes of such specialmeeting. Business at such special
meeting shall be limited to the purpose or purposes specified in said notice.

As soon as practical after the posting of said notice, but not less than 48 hours

prior to the date set for such special meeti~ng, the Secretary shall distribute to each of the

newspapers and other news media listed in Rule No. 1 hereof,. a notice identical to that

posted. Amendments made to such news media list, as provided for in said Rule No. 1, shall

be incorporated by reference in this Rule No.2. A notice shall be considered distributed to a

news medium when it has been addressed to such news medium at the address listed in said.

Rule No. 1, or at such other address as the news medium has in writing requested be used,
marked or stamped with first class postage and deposited in the United States mail.

(C1130915.I)
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A copy of such notice posted and distributed pursuant to this Rule No.2 shall

be attached to and made a part of the minutes of the meeting for which such notice was

given.

Rule No.3. Emergency Meetings The Board may hold a meeting without

providing the notice to the public and news media required by Rule No. 1 and Rule No. 2

hereofonly in the event ofan emergency requiring immediate official action. The existence

for such an emergency requiring immediate official action shall be detennined by the Board

and shall be attested to in a certificate by the Secretaxy describing such emergency and setting
forth the reason or reasons immediate official action is required, which certificate shall be

attached to and made a part of the minutes of such emergency meeting.

Rule No.4. Executive Sessions The Board may hold an executive session

during a regular, special or emergency meeting in accordance with Chapter 6, Article 9A,
Section 4 of the Code of West Virginia, 1931, as amended. During the open portion ofthe

meeting, prior to convening an executive session, the Chairperson shall identif~’ the

authorization under Chapter 6, Article 9A, Section 4 ofthe Code ofWest Virginia, 1931, as

amended, for holding the executive session and present it to the Board and to the general
public, but no decision may be made in the executive session. An executive session may be

held only upon a majority affirmative vote of the Board members present. The Board may
hold an executive session and exclude the public only when a closed session is required for

any of the actions permitted under Chapter 6, Article 9A, Section 4 of the Code of West

Virginia, 1931, as amended.

Rule No. 5. Minutes The Board shall provide for the preparation ofwritten
minutes of all of its meetings. Subject to the exceptions set forth in Chapter 6, Article 9A,
Section 4 of the Code of West Virginia, 1931, as amended, minutes of all meetings except
minutes of executive sessions, if any are taken, shall be available to the public within a

reasonable time after the meeting and shall include, at least, the following information:

(1) The datc, time and place of the meeting;
(2) The name of each Board member present and absent;

(3) All motions, proposals, resolutions, orders, ordinances and measures proposed,
the name of the person proposing the same and their disposition; and

(4) The results of all votes and, upon the request of a Board member, the vote of

each Board member, by name.

Rule No. 6. No Actions by Reference Except as otherwise expressly
provided by law, the Board may not deliberate, vote, or otherwise take official action upon

any matter by reference to a letter, number or other designation or other secret device or

{C1130915.1)
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method, which may render it difficult for persons attending a meeting to understand what is

being deliberated, voted or acted upon. However, this rule does not prohibit the Board from

deliberating, voting or otherwise taking action by reference to an agenda, if copies of the

agenda, sufficiently worded to enable the public to understand what is being deliberated,
voted or acted upon, are available for public inspection at the meeting. The Board may not

vote by secret or written ballot.

Rule No. 7. Broadcasting ofMeetings Except as otherwise provided in this

rule, any radio or television station is entitled to broadcast all or any part ofa Board meeting
required to be open. The Board may regulate the placement and use ofequipment necessary
for broadcasting, photographing, filming or recording a meeting, so as to prevent undue

interference with the meeting. The Board shall allow the equipment to be placed within the

meeting room in such a way as to permit its intended use, and the ordinary use of the

equipment may not be declared to constitute undue interference; provided, that ifthe Board,
iii good faith, determines that the size ofthe meeting room is such that all the members ofthe

public present and the equipment and personnel ne~essary for broadcasting, photographing,
filming and tape-recording the meeting cannot be accommodated in the meeting room

without unduly interfering with the meeting and an adequate alternative meeting room is not

readily available, then the Board, acting in good faith and consistent with the purposes ofthis

rule, may require the pooling of the equipment and the personnel operating it.

Rule No. 8. Telephonic Meetings Board meetings may be held by telephone
conference or other electronic means. All Board members participating by telephone or other

electronic means must be audible to all those personally present.

Section 5 All meetings ofany committee ofthe Board shall be subject to the Rules

of Procedure set forth in Section 4 above.

ARTICLE V

OFFICERS

Section 1 The officers of the Board shall be a Chairperson, Secretary and

Treasurer. The Chairperson shall be elected from the members ofthe Board. The Secretary
and Treasurer need not be members of the Board.

Section 2 Theofficers ofthe Board shall be elected each year by the members at

the first meeting after the first day of January of each year. The officers so elected shall

serve until the nextannual election by the membership and until their successors are duly
elected and qualified. Any vacancy occurnng among the officers shall be filled by the

(CI 130915.I}
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members ofthe Board at a regular or special meeting. Persons selected to fill vacancies shall

serve until the next annual organizational meeting ofthe Board when their successors shall

be elected as hereinabove provided.

ARTICLE VI

DUTIES OF OFFICERS

Section 1 When present, the Chairperson shall preside as Chairperson at all

meetings of the Board. He/She shall, together with the Secretary, sign the minutes of all

meetings at which he/she shall preside. He/She shall attend generally to the executive

business of the Board and exercise such powers as may be conferred upon him/her by the

Board, by these Rules of Procedure, or prescribed by law. He/She shall execute, and if

necessary, acknowledge for record, any deeds, deeds of trust, contracts, notes, bonds,

agreements,, or other documents necessary, requisite, proper or convenient to be executed by
or on behalf of the Board when and if directed by the members of the Board.

Section 2 Ifthe Chairperson is absent from any meeting, the remaining members
of the Board shall select a temporary chairperson.

Section 3 The Secretary shall keep a record ofall proceedings ofthe Board which
shall be available for inspection as other public rec&ds. Duplicate records shall be filed with

the County Commission and shall include the minutes of all Board meetings. He/She shall,

together with the Chairperson, sign the minutes of the meetings at which he/she is present.
The Secretary shall have charge of the minute book, be the custodian of deeds and other

documents and papers ofthe Board. He/She shall also perform such other duties as may be

required of him/her by law or as may be conferred upon him/her from tithe to time by the

members of the Board.

Section 4 The Treasurer shall be the lawful custodian of all funds of the District

and shall pay same out on orders authorized or approved by the Board. The Treasurer shall

keep or cause to be kept proper and accurate books Of accounts and proper receipts and

vouchers for all disbursements made by or through him/her and shall prepare and submit such

reports and statements ofthe fmancial condition ofthe Board as the members may from time
•

to time prescribe. The Treasurer shall keep and preserve all financial records ofthe District

for 10 years and shall at all times have such records readily available for public inspection.
At the end ofhis/her term ofoffice, the Treasurer shall promptly deliver all financial records

ofthe District to his successor in office. He/She shall also perform such other duties as may
be required ofhim/her by law or as may be conferred upon him/her from time to time by the

(C1130915.1}

7



members of the Board. The Treasurer shall furnish bond in an amount to be fixed by the

Board for the use and benefit of the District.

Section 5 No money may be paid out by the District except upon an order signed
by the Chairperson and Secretary, or such other person or persons authorized by the

Chairperson or the Secretary, as the case may be, to sign such orders on their behalf. Each

order for the payment ofmoney shall specifS’ the purposes for which the amount thereofis to

be paid, with sufficient clearness to indicate the purpose for which the order is issued, and

there shall be endorsed thereon the name ofthe particular fund out ofwhich it is payable and
it shall be payable from the fund constituted for such purpose, and no other. All such orders

shall be reflected in the minutes of the next meeting of the Board.

Section 6 The members and officers of the Board shall make available to the

County Commission, at all times, all of its books and records pertaining to the District’s

operation, finances and affairs, for inspect~on and audit.

ARI1CLE VII

AMENDMENTS TO RULES OF PROCEDURE

Section 1 These Rules ofProcedure may be altered, changed, amended or added to

• at any regular or special meeting of the Board when a quorum is present and a majority of

those present vote for the alteration, chang~, amendment or addition; but no such alteration,

change, amendment or addition shall be made at any special meeting unless notice of the

intention to propose such alteration, change, amendment or addition and a clear statement of

the substance thereof be included in the written notice calling such special meeting.

(C1130915.1} •
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These Rules ofProcedure are adopted this /O’4Iay of October, 2006.

Chairpe on and Member

Member /

Member

(C1130915.1) I
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CERTIFICATION

Certified a true copy of the Rules of Procedure duly adopted by the

Board of Canyon Public Service District on October~ 2006.

Dated this ~&~day of October, 2006.

SEAL]

{C1130915.t}

Secretaiy/
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CANYON PUBLIC SERVICE DISTRICT

January 8, 2008

Present: Sam Bossio, Frank (3utta, Vicky Shiel

Meeting called to order by Chairman at 7:03PM.

U. Minutes

Motion mad by Sam to adopt minutes of December 11, 2007 meetmg. Second

by Frank. Minutes adopted.

III. Financial Statement

Motion made by Vicky and Second by Sam to accept Financial Statement for

December 2007. Motion passed.

rv. Old Business

Bx-ian Simpson (Canyon Road) had spoken with Dave Watson on phone
regarding questions about work on and near his property. He ako htis

concerns regarding MUB’s existing lift station located next to his property.
Board will taJk with Dave in more detail.

Right-of—Ways
Mr. Luekel and Ms. Witt (192 Hickory Ridge)(304-598-0862)
informed the board that they bad recently purchased their residence (former
owner—Brites) and that they have not received any paperwork on right of

way necessary from them. Board will contact Lana Smith at Professional

Appraisals to determine status.

V. New Business

Election of Officers for 2008

Chairman—Nomination made by Vicky Shiel to elect Sam Bossio; Second

by Frank Gutta. Nomination carried and accepted.
Treasurer—Nomination made by Vicky Shiel and Second by Sam Bossio to

elect Frank Gutta. Nomination carried and accepted.
Secretary—Nomination made by Sam Bossio and Second by Frank Gutta to

Elect Vicky Shiel. Nomination carried and accepted.

Next Meeting—Tuesday, February 12, 2008

VL Adjournment
Motion made by Frank, Second by Vicky to adjourn.
Meeting adjourned at 7:38PM.

Re ctfully Submitted

V~TW~7eJ,te~
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PUBLIC SERVICE COMMISSION
____________

OF WEST VIRGINIA

CHARLESTON
EXCEPTIONS

Entered: November 2, 2007 FILED

CASE NO. 07-0514-PSD-CN

CANYON PUBLIC SERVICE DISTRICT, a public utility.
Application for a certificate of convenience and

necessity for authority to improve its existing sanitary sewer
collection system and to provide sewer service to

approximately 125 new customers in Monongalia County.

CASE NO. 07-0908-PSD-C

SUSAN M. SIMONS, JOSEPH L. SIMONS and

LINDA SIMONS, Westover, Monongalia County,
Complainants,

V.

CANYON PUBLIC SERVICE DISTRICT, a public utility.

RECOMMENDED DECISION

PROCEDURE

Case No. 07-051 4-PSD-CN

On April 2, 2007, Canyon Public Service District (District), a public sewer utility, filed an

application with the Public Service Commission under West Virginia Code (Code)~24-2-1 1 for a

certificate of public convenience and necessity to improve its existing sanitary sewer collection

system and to provide sewer service to approximately 125 new customers in Monongalia County.
The District has estimated that the project will cost approximately $6,500,000, to be funded by the

West Virginia Infrastructure and Jobs Development Council (IJDC) with a $1,500,000 grant and a

$5,000,000 loan bearing no interest for a 40-year term. The Commission designated the certificate

application as Case No. 07-051 4-PSD-CN.

On April 2, 2007, the Commission required that the District publish the Notice ofFiling once
in a newspaper duly qualified by the Secretary of State, published and generally circulated in
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Monongalia County, providing a 30-day protest period. The Notice of Filing also provided that, if

no protests were received within the 30-day protest period, the Commission may waive formal

hearing and grant the certificate based upon its review ofthe evidence submitted with the application.

Responding thereto, on April 19, 2007, the District submitted a publication affidavit indicating that

the Notice of Filing had been published on April 7, 2007, in The Dominion Post, a newspaper

published and generally circulated in Monongalia County. Numerous protests were filed with the

Commission within the 30-day protest period.

On May 7, 2007, Staff Attorney Carrie Freeman, Esquire, submitted the Initial Joint Staff

Memorandum, attaching the April 24, 2007 Initial Internal Memorandum from Utilities Analyst C.

Sue Stephenson, Water and Wastewater Division, and Technical Analyst Jim Spurlock, Engineering
Division, indicating that, once it had completed its investigation, Commission Staff would submit a

final substantive recommendation. Commission Staff indicated that the District needed to submit

additional information and documents before Staff could complete its evaluation of the application.
Staff indicated that it was submitting a data request simultaneously with the Memoranda.

By the April 11, 2007 Referral Order, the Commission referred this case to the Division of

Administrative Law Judges (AU Division) for decision on or before October 29, 2007, since the

project is financed by the IJDC and has been protested. Pursuant thereto, by the June 14, 2007

Procedural Order, the Administrative Law Judge (AU) adopted a procedural schedule to process and

resolve this matter, including an August 2, 2007 hearing date.

Case No. 07-0908-PSD-C

On May 21, 2007, Susan M. Simons, Joseph L. Simons and Linda Simons (Complainants)
separately filed virtually identical duly verified formal complaints against the District alleging that

the design of the District’s sewer system will devalue their property and requesting that the

Commission require the District to redesign its proposed sewer collection system, including relocating
a proposed pumping station away from their residences. The Commission designated the formal

complaint as Case No. 07-0908-PSD-C.

By the May 21, 2007 Order, the Commission directed the District to satisfy or answer the

complaint, in writing, within ten days. The United States Postal Service returned to the Commission

the copy of the May 21, 2007 Order that was mailed to the District by United States Certified Mail,
return receipt requested, and, on May 29, 2007, the Executive Secretary re-mailed the Order to the

District by United States First Class Mail.

Consolidation

On June 25, 2007, Staff Attorney Carrie Freeman DeHaven moved the Commission to

consolidate Case Nos. 07-0514-PSD-CN and 07-0908-PSD-C, alleging, essentially, that the formal

complaints are a protest to the certificate case or that the issues should be resolved together.
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Also on June 25, 2007, Staff Attorney DeHaven submitted the Initial and Final Joint Staff

Memorandum in Case No. 07-0908-PSD-C, noting that the District had not yet filed a formal answer

to the complaints and requesting that the Commission consolidate the complaints with the certificate

case.

On June 29, 2007, the Complainants requested a copy of the certificate case file.

On July 2, 2007, David C. Glover, Esquire, submitted documents to the Commission on behalf

of the District pertaining to the certificate case.

On July 2, 2007, Staff Attorney DeHaven submitted a motion for the Commission to extend

the decision due date and the Staff report due date in Case No. 07-0514-PSD-CN and for the AU to

continue the hearing date.

By the July 6, 2007 Commission Referral Order, the Commission referred Case No. 07-0908-

PSD-C to the AU Division for decision no later than December 17, 2007.

By the July 6, 2007 Commission Order Extending Administrative Law Judge’s Decision Due

Date, the Commission granted the AU until November 12, 2007, to render his written recommended

decision in Case No. 07-0514-PSD-CN.

Responding to all of the above, by the July 11, 2007 Order Consolidating Cases; Canceling
Hearing; and Adopting New Procedural Schedule, the AU consolidated Case Nos. 07-051 4-PSD-CN

and 07-0908-PSD-C, indicating that he would adhere to the earlier decision due date of November

12, 2007, for the consolidated proceeding. The July 11, 2007 Order also canceled the procedural
schedule adopted by the June 14, 2007 Order in Case No. 07-05 14-PSD-CN, including the August
2, 2007 hearing date, and established a new procedural schedule to process and resolve this

consolidated matter, including a Monday, August 13, 2007 hearing date. Finally, the July 11, 2007

Order directed that the District submit its answer in Case No. 07-0908-PSD-C within ten days and

immediately publish a notice of hearing for Case No. 07-0514-PSD-CN and otherwise comply with

all of the notice and reporting requirements ofProcedural Rule 10.3.

On August 2, 2007, Staff Attorney DeHaven submitted the Final Joint Staff Memorandum,

attaching the August 2, 2007 Final Internal Memorandum from Technical Analyst Spurlock and

Utilities Analyst Stephenson. Together, these Memoranda comprise Commission Staffs final

substantive recommendation in the consolidated case. In the certificate case, Staffrecommended that

the Commission grant the certificate and approve the proposed financing and the Staff-recommended

rates and charges. The Staff-recommended rates will generate additional revenues of $263,339,
covering all operation and maintenance (O&M) expenses after the project is operational, providing
a debt service coverage of 115% and generating a cash flow surplus of $6,507. Staff recommended

that the District file a rate case 18 months after entry of the final order in the certificate case. Since

this project has been approved by the West Virginia Infrastructure and Jobs Development Council

(IJDC), Staffrecommended that the District obtain separate Commission approval ofany changes to
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the plans or scope ofthe project or to the rates. However, ifthe approved rates do not change due to

changes in the project’s costs or financing, the District does not have to obtain separate approval, but

should be required to submit an affidavit executed by its accountant verifying that the rates are not

affected. Staff recommended that the District submit a certified copy of bid tabulations as soon as

they become available. Finally, Staffrecommended that the District submit copies ofthe certificates

of substantial completion as they are issued for each contract. In the complaint case, Staffopined that

the District’s proposed pump location is reasonable, since it is located at the low point of the line

serving the Complainants. However, the District should address the Complainants’ concerns that the

pump site is prone to subsidence or slippage. If the parties do not resolve the complaint by

stipulation, Staff recommended that the District install the pump at the proposed location, but take

extra care during and after the installation, including taking any steps necessary to prevent or alleviate

slippage or subsidence ofthe backfill around the pump, manhole and sewer line. The District should

use mechanical compaction of the trench backfill to achieve at least 95% of maximum density.

On August 7, 2007, the District submitted a publication affidavit showing that The Dominion

Post published the Notice of Hearing on July 19 and 26, 2007.

On August 13, 2007, the AU convened the hearing as scheduled. The District appeared at the

hearing by counsel, David C. Glover, Esquire; the Complainants appeared in person, pro se; and

Commission Staff appeared by Staff Attorney Carrie Freeman DeHaven, Esquire. Other than the

Complainants, no one appeared at the hearing to protest or object to the certificate application.

The District presented the testimony of two witnesses and presented one exhibit; the

Complainants presented the testimony of one witness and presented nine exhibits; and Commission

Staff presented the testimony of two witnesses and presented one exhibit. Prior to presenting any

testimony, Staff and the District concurred that the District accepted Staff’s recommendation with

respect to the certificate application, indicating that Staff would include the District’s proposed tap
fee in the Staff-recommended rates and charges.

After the hearing, the parties availed themselves of their rights under Code §24-1-9(b) to

submit proposed findings of fact, conclusions oflaw, proposed orders, briefs and replies, all ofwhich

the AU considered, together with all of the evidence and argument presented at the hearing, prior to

rendering this Recommended Decision.

On August 20, 2007, after the hearing, Staff submitted the Further Final Joint Stafi

Memorandum, attaching the August 16, 2007 Further Final Internal Memorandum from Utilit)
Analyst Stephenson and Staff’s revised tariff, hereby received as Staff Post Hearing Exhibit No. 1.

The revised tariff incorporates the corrections Ms. Stephenson testified to at the hearing.

On August 24,2007, the District submitted a letter from counsel indicating that the District’s

Board had voted at its August 14, 2007 regular meeting to eliminate the controversial pump station

from the project and to eliminate service to the Complainants and the six others to be served by the

pump station. In the area near the Complainants’ house, the District will be building a line to serve
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those two customers who do not need the benefit of the pump station. The letter indicated that the

Complainants had indicated to the District that they completely agreed with this decision.

On September 7, 2007, the Complainants submitted a letter indicating their agreement with

the District’s decision as set forth in the August 24, 2007 letter from counsel. However, the

Complainants expressed concern over whether the District had notified the other affected customers

of this decision. The Complainants believed that the District should notif~’ the other affected

customers of this change in scope of the certificate project, in writing, prior to obtaining bids for the

project.

In Staff’s Initial Brief, filed September 18, 2007, Staff opined that the project should go

forward and be approved by the Commission without further notice to those prospective customers

affected by the District’s decision to eliminate the pump station. Staff noted that two other

complaints had been filed recently against the District, i.e., Case Nos. 07-1 662-PSD-C, James R. and

JoAnne Beckwith v. Canyon Public Service District, and 07-1678-PSD-C, Christopher and Susan

Conners v. Canyon Public Service District. Staff indicated that it did not believe that the certificate

application should be held up due to those two complaints. Rather, if, during the course of its

investigation of those two complaint, Staff finds that they have a material bearing on the certificate

project, Staff can petition the Commission at that time to reopen the certificate case.

EVIDENCE

Case No. 07-0514-PSD-CN

The only witness who testified regarding the certificate case was Utilities Analyst Sue

Stephenson, who testified on behalf of Commission Staff. Ms. Stephenson amended the Staff-

recommended tap fee to state that, prior to construction in a certificate case, the fee would be $100,
and, after construction, it would be $300. She indicated that she would prepare a post-hearing exhibit

to show her correction. Essentially, Staff is adopting the District’s proposed tap fee. (Tr., pp. 10-13).
Staff also submitted Staff’s August 2, 2007 final substantive recommendations, described above, as

Staff Exhibit No. 1. As detailed above, these Memoranda comprise Commission Staff’s final

recommendations for both the certificate case and the formal complaint proceeding. (Tr., p. 65).

The District submitted a certificate of separate mailing of notice to customers of change in

rates, received as District Exhibit No. 1 and signed by the District’s Chairman, Sam Bossio, to

supplement the publication affidavit already filed with the Commission. (Tr., pp. 13-14; District

Exhibit No, 1).

Case No. 07-0908-PSD-C

The first witness to testify in the complaint proceeding was Linda Simons, one of the

Complainants. Ms. Simons asserted that the proposed site for the pump station is the lowest spot in

the line proposed to serve her house and that subsidence or slippage has occurred there in the past.
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The proposed site is also next to the low spot in the road, since the road also has slipped in the past.
Ms. Simons believes that locating the pump station at that site will damage her family’s house,
perhaps causing it to slide off its foundation and down the hill. Ms. Simons identified a letter from

Pat Gallagher of CTL Engineering of West Virginia, Inc. (CTL), dated August 2, 2007, received as

Complainant Exhibit No. 1. This letter states that CTL had evaluated the Complainants’ land about

seven years ago, finding slippage at the time. Since that time, the area has slipped an additional two

feet. CTL opined that the area where the District is proposing to locate a sewer line and lift station

is significantly unstable, to the point of adversely affecting the operation of the sewer line and

possibly damaging the Complainants’ house. The letter also stated that the lake shoreline has

continued to settle at a significant rate and the potential for infiltration into the new sewer system is

very high. (Tr., pp. 14-17; Complainant Exhibit No. 1).

Ms. Simons identified a July 31, 2007 quote from City Crane & Equipment Co. Inc. (CCE),
received as Complainant Exhibit No. 2, indicating that CCE would furnish machines and trucks to

build concrete retaining walls, install stone backfill and erect concrete deck slabs for $8,000. Ms.

Simons explained that CCE had rebuilt the retaining wall for the Complainants twice in the past due

to the slippage and unstable conditions. (Tr., p. 17; Complainant Exhibit No. 2).

Ms. Simons identified a group of 8 small photographs depicting the land around the proposed
site for the pump station, received as Complainant Exhibit Nos. 3-A through 3-H. The photographs
show the steep hill in front of the Complainants’ house, including demonstrating how the road area

has slipped many feet since the Complainants’ retaining wall was first built. Exhibit 3-A shows dirt

that had slipped off the hill and blocking the road; this occurred during the construction of a water

line. Exhibit 3-B shows the same landslide, facing up the hill. Exhibit 3-C shows the ground that slid

in front of a neighbor’s house. That slide has been restored twice. Exhibit 3-D shows a different

view or angle of that site. Exhibit 3-E shows the grade of the Complainants’ hill in front of their

house. Exhibit 3-F shows where a slide covered the Complainants’ driveway. Exhibit 3-G shows the

front of the Complainants’ land near the road. Exhibit 3-H depicts a wider angle of the

Complainants’ and their neighbors’ houses. The Complainants’ house is supported on poles that are

about 20 feet high. All of these photographs show the approximate location of the proposed lift

station site. (Tr., pp. 17-20; Complainant Exhibit Nos. 3-A through 3-H).

Ms. Simons identified a group of 15 larger photographs, received as Complainants Exhibit

Nos. 4-A through 4-0. Exhibit 4-A depicts a drain pipe that runs under the Complainants’ house and

down to the lake, to channel rain drainage from the area of the house. That drain has to be replaced
often, due to the slippage. The photograph shows several obvious repairs to the drain pipe. Exhibit

4-B shows where the wooden retaining wall has broken and needs to be repaired. This photograph
demonstrates how far the road has slipped from its original position when the Complainants
purchased the property in 1973, which appears to be approximately 10 feet at this location. Exhibit

4-C shows another view of the same area, which is the approximate location of the proposed pump
station. Exhibit No. 4-D shows the Haynes property, located two houses down from the

Complainants’ house. Mr. Haynes’ retaining wall also has broken and the photograph shows that the

road has slipped approximately six feet from the time that the Haynes retaining wall was built.
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Exhibit 4-E shows the steep hill in front ofthe Complainants’ house. Exhibit 4-F shows another view

of the Complainants’ house, clearly showing the substructure supporting the house and the grade of

the hillside. Exhibit 4-0 shows the lower end of the Complainants’ retaining wall. Exhibit 4-H

shows the Complainants’ and several oftheir neighbors’ houses from a wider angle, including where

Mr. Gamble’s retaining wall has slipped and is bowed in the middle, near a white truck. Exhibit 4-I

shows essentially the same view as Exhibit 4-H, except it is a closeup view of Mr. Gamble’s bowed

wall. Exhibit 4-J was taken from near the lakeside, looking up the hill toward the Complainants’
house. It shows two retaining walls and the road is six to 10 feet below the lower retaining wall.

Exhibit 4-K is similar to Exhibit 4-J, but it better shows how the Complainants’ house is supported
with steel beams. Ms. Simons is concerned that constructing the proposed lift station will cause those

steel beams to buckle, resulting in her house sliding down the hill. Exhibit 4-L is a closeup view of

the Complainants’ lower retaining wall, showing that it needs to be repaired again. Exhibit 4-M

shows the proposed site for the lift station, i.e., in front of a pipe with a white bucket on top. Exhibit

4-N shows the concrete wall that the Complainants have had to rebuild three times already. Exhibit

4-0 shows a wide-angle view of the Complainants’ house, taken at the boat dock. (Tr., pp. 20-26;

Complainant Exhibit Nos. 4-A through 4-0).

Ms. Simons explained that the Warm Hollow Association, Inc. (Association), where the

Complainants own a house, was organized as a recreational facility, not a full-time residential

development. She identified the Association’s corporation papers, received as Complainant Exhibit

No. 5, as proof of this claim. She believes that the houses within the Association are to be seasonal

recreational houses only, not permanent residences. The Complainants only spend weekends at their

house at the Association, which is located beside Cheat Lake. The Complainants do not use this

house in the winter at all. The three Complainants each have an ownership interest in the one house,
which includes six acres of land, i.e., they do not each own a separate house. She also identified

bylaws for the Association, dated June 1963 and updated July 2005, received as Complainant Exhibit

No. 6, and bylaws for the Association, dated June 1963, received as Complainant Exhibit No.7. Ms.

Simons also identified a copy of a lease between the Association and West Penn Power Company
(West Penn), received as Complainant Exhibit No.8, which shows that West Penn leased the common

area shared by the Association’s members, to be used for recreational purposes only, including a boat

dock and a retaining wall. Finally, she identified a two-page map of the Association lots, received

as Complainant Exhibit Nos. 9-A and 9-B. (Tr., pp. 26-30; Complainant Exhibit Nos. 5 through 9).

Ms. Simons and her parents purchased their lot at the Association in 1972 and built their house

in 1973. They have used it only as a seasonal home. The house has its own sewage septic system,
which was installed in 1973. The section of sewer line affecting the Complainants, as proposed to

be built by the District in the certificate case, would serve approximately eight other Association

members’ houses. She indicated that all of these houses are served with sewer septic tank systems,

except that two of the members went together and installed a sewer package treatment plant to serve

their two houses. She believes that all of the sewer septic systems and the package treatment plant
work properly. The two who built the package treatment plant previously had problems with their

septic systems, which is why they installed the package treatment plant. Ms. Simons indicated that,
if the Complainants’ sewer septic tank system ever failed, they would be willing to install a package
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treatment plant. She acknowledged that, if not treated properly, the sewage from the Association’s

members would enter Cheat Lake. Ms. Simons does not foresee any ofthe members’ properties ever

being for sale. (Tr., pp. 30-33).

Ms. Simons does not oppose the District’s certificate case, except the portion which would

serve the Complainants’ house. She is concerned that the location of the pump station would cause

their house to slip. She would become a customer of the District if the line, including the pump

station, could be installed without causing damage to the Complainants’ house. She believes that the

pump station should be located at a different site. The Complainants would not object if the District

eliminated that portion of the proposed new sewer line that would serve the Complainants’ house.

The Complainants would be content to maintain the status quo. Although she was not authorized to

speak for her neighbors, she does not believe that any of them, would complain if the District

eliminated the line. (Tr., pp. 33-35).

Ms. Simons testified that Cheat View Public Service District installed a water line to serve the

area several years ago. The Complainants did not protest the installation ofthat water line. Basically,
Ms. Simons does not want the pump station to be installed in front of the Complainants’ house,
because she is afraid that it will cause their house to slip or otherwise be damaged. She believes that

the pump station could be located at the end of the road serving the area. Referring to Complainant
Exhibit No. 9-B, the map, she opined that the pump station could be located just to the right of Lot
16. Installation of the water line caused damage to the Complainants’ retaining wall, but did not

damage their house. The Complainants would take the public sewer service if it is built and offered

to them, but they do not want the construction of the new sewer line and/or pump station to damage
their land or their house. (Tr., pp. 3 5-40; Complainant Exhibit No. 9-B).

The District presented the testimony of David Lane Watson, who works for Thrasher

Engineering, Incorporated (Thrasher). Mr. Watson indicated that Thrasher had designed the plans
for the proposed sewer project. Mr. Watson opined that the proposed site is the best location for the

pump station, since it is located at the lowest point of the line to serve that area. The sewage would

flow by gravity from the homes served by the pump station and then be pumped into the District’s

main. He clarified that the proposed pump station would serve seven houses, The District is building
the project to clean up Cheat Lake and the surrounding area. The project will eliminate several

package treatment plants and many septic tanks. Many ofthe individual systems and group package
treatment plants are failing, causing raw sewage to be emptied into Cheat Lake. Since Cheat Lake

is used for swimming and other recreational uses, the untreated sewage presents a health problem.
(Tr., pp. 42-44).

Mr. Watson opined that three options are available. The one proposed by the Complainants,
i.e., moving the pump station down the road, would add about $20,000 to the cost ofthe project, since

the sewage would have to be pumped farther and the lines would have to be installed deeper in the

ground. As designed, the lines would be six feet below ground level near the pump station. Moving
the pump station to the end would cause the lines to have to be installed perhaps 12 feet below ground
level, in order to achieve gravity flow to the pump station. The second option would be to build a
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pressurized sewer collection line, but the customers served by such a line would be responsible for

connecting to that line, i.e., it would cost about $3,000 per customer for a grinder pump. The only
other option is to eliminate the line proposed to serve the seven customers, including the

Complainants. Eliminating the seven customers might defeat the chief purpose of the project, i.e.,
to clean up Cheat Lake. It would be much less expensive for those seven customers for the District

to build the line as proposed. However, eliminating the line would not cause Mr. Watson or Thrasher

to reject the plans. The District could use the money saved by eliminating that portion of the line to

provide service elsewhere. (Tr., pp. 44-47).

Mr. Watson acknowledged that the area around the Complainants’ land and the proposed site

for the pump station had slipped in the past, probably about 10 feet. He opined that several causes

contributed to the slippage, including the existence of the lake, coal mining activity, the steep slope
and the drainage around the area. Mr. Watson met with a representative ofWest Penn, who actually
owns the proposed pump station site. West Penn does not object to the site. The District also would

need a small portion of the Simons’ property to construct the pump station, but most of it would be

on West Penn property. He does not believe that the land has slipped any in the past two years. He

opined that construction of the sewer line and pump station could cause some slippage. If the

Complainants’ land and/or house are damaged, the District would be liable for those damages.
Moving the pump station across the road is not an option, since not enough land is available across

the road without being too close to the lake. (Tr., pp. 47-51).

Mr. Watson does not know ifany of the seven houses that would be served by the subject line

and pump are having any problems with their present sewage treatment systems. He clarified that two

other customers in the area would not connect to the gravity line that would serve the Complainants;
those two customers would be connected downstream from the pump station, tying into a pressurized
line. The pump station would be located approximately 10 feet from the paved road. (Tr., pp. 51-55).

Next, the District presented the testimony of its Chairman, Samuel Bossio. The proposed
project began in 1999 when County Commissioner Bob Bell asked Mr. Bossio to look into serving
the proposed area. Most of the systems in the area are old and have out-lived their usefulness. On

a personal note, Mr. Bossio lives on Cheat Lake and his children play in the lake. He is concerned

about the health problems presented by the failing septic tank systems and package treatment plants
in the Cheat Lake area. He can smell raw sewage from his home. He opined that the proposed sewer
line would increase the value ofthe Complainants’ property. Mr. Bossio did not object to eliminating
the line proposed to serve the Complainants, but he opined that the Health Department should check

out each of the septic tank systems or package treatment plants involved and make sure that none of

them are polluting Cheat Lake. As for relocating the pump station, he opined that the issue was not

so much the additional $20,000 cost for the project, as it was the fact that installing the line much

deeper in the ground would make the land even more unstable. Mr. Bossio is not certain whether he

can smell raw sewage near the Complainants’ house, but he knows that he can smell raw sewage at

many locations on Cheat Lake. (Tr., pp. 55-63).
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Staff called Staff Engineer David Dove to testify. Mr. Dove stated that he is Mr. Spurlock’s
supervisor. He sponsored Staff Exhibit No. 1, the August 2, 2007 Memoranda. Mr. Dove opined that

the proposed site would be the best location for the pump station. He opined that septic tank systems
in the Complainants’ area probably had pretty much served their useful life. He could not specify
when they might fail, but considering that they already had been in the ground for over 30 years and

were located in an area prone to slippage, he suspected that some raw sewage already was leaking into

the ground from the Complainants’ and their neighbors’ systems. Mr. Dove opined that septic tank

systems usually last 25 to even 40 years. However, many systems fail without the owners knowing
about it, e.g., the sewage may leak into an underground aquifer instead ofrising to the surface. (Tr.,

pp. 64-66; Staff Exhibit No. 1).

Mr. Dove opined that moving the pump station to the location proposed by the Complainants
would increase the risk of slippage, since the lines and the pump station would have to be located

much deeper under the ground. If the pump station is located at the proposed site, the lines would

be from three to six feet below the surface. Installing the pump station probably would take only a

day or two, which would decrease the chance of it causing slippage. Had Mr. Dove designed the

system, he would have located it at the same place as the District’s engineer did. Since the area is

prone to slippage, as demonstrated by past slippage, he could not state with any certainty whether the

installation of the line and pump station would damage the Complainants’ house. He opined that the

District is taking a chance if it installs the line as proposed, since it is located so near the lake and

downhill from an area where coal mining has occurred in the past. Assuming that no slippage occurs,

the project would be very beneficial to the Complainants, since most ofthe sewer septic tank systems
already have outlived their useful lives. It might cost the customers to be served by the subject line

much more in the future if they eventually have to connect to the District’s line. Mr. Dove indicated

that Staff still recommends what it recommended in Staff Exhibit No. 1. (Tr., pp. 66-71; StaffExhibit

No. 1).

Mr. Dove explained that, under the proposed plans, the sewer would flow by gravity from two
directions to the middle point of the line, which is the lowest point and which is located in front of

the Complainants’ house. The line would serve seven houses as proposed. The elevation ofthe lines

is dictated by the requirement that, in order for the sewage to flow by gravity to the pump station, the

slope has to be sufficient. If the pump station is located past Lot 16, the line would have to be much

deeper for the sewage to flow by gravity from all seven of the houses to the pump station. (Tr., pp.

71-74).

Mr. Dove believes that the only viable options would be to build the pump station at the

proposed site or to eliminate those seven customers from the project. He concurred that, any time you
locate a sewer line in West Virginia, it is likely to incur some slippage. Often the most recent activity
is blamed for slippage, which means that, if the District builds the line and slippage occurs, the

District likely will be liable for damages. He opined that this happens frequently, even if the

installation of a utility line is not the actual cause of the slippage, i.e., the most recent activity gets
the blame. From viewing Complainant Exhibit Nos. 3 and 4, he believes that slippage has been

occurring there for many years. He does not know whether it is natural or manmade, but the location
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of the lake and the proximity of the coal mining activity make the area conducive to slippage. It is

very difficult, if not impossible, to predict whether slippage will occur due to installing a sewer line.

But the kind of slippage revealed by Complainant Exhibit Nos. 3 and 4 does not look like the type of

slippage that would be caused by installing a water or sewer line. He does not believe that installing
the sewer line would necessarily accelerate the natural slippage that already is there. The trench

would be exposed only for a day or two, which would limit the possible slippage due to disturbing
the ground. The utility must weigh the risk of incurring a lawsuit if it builds the sewer line against
the risk of polluting Cheat Lake if the line is not built. Staff would not object if the District

eliminated the portion of the line proposed to serve the Complainants and the other six customers.

He cautioned that the District should not eliminate the proposed line without first consulting with the

other six customers to be served by the line. He sees no problem with granting the certificate with

the understanding that the District may eliminate those seven customers from the project. If the line

is built in front of the Complainants’ house and sewage will flow by gravity into the line, the District

could compel the Complainants to connect. (Tr., pp. 74-83).

Mr. Dove clarified that the useful life of a septic tank system is dependent upon many factors,

including the materials used to construct the system, the age of the system, how much it is used, the

contour and drainage of the land and the soil’s ability to properly percolate. Some may last for 40

years, while others may not last 25 years. It is very common for someone’s septic system to fail

without the owner knowing about it, especially if the sewage does not come to the surface. (Tr., pp.
66-8 5). Mr. Dove explained that, if the pump station is located past Lot 16, it either would have to

be located much deeper, or the sewage could be pumped to the pump station. But pumping the

sewage to the pump station would mean that each of the individual customers would be responsible
for installing and maintaining a pump. Also, since the houses are only used for recreational purposes
and not as full-time residences, the sewage may have to stay in the lines much too long, i.e., it could

create an unsanitary condition. The only viable options are for the pump station to be located in front

of the Complainants’ house or for the District to eliminate those seven customers from its project.
He opined that, ifthe District installed the grinder pump and line in a proper fashion, as recommended

by Staff, the ground might end up being more stable than it is right now. (Tr., pp. 85-90).

DISCUSSION

The AU holds that, since the District has obtained favorable financing for the proposed
project, including a grant and a no-interest loan; since the project will clean up pollution at Cheat

Lake by replacing many failing septic tank systems and package sewer treatment plants; since, after

proper notice, no one protested the project, except for the Complainants; since the Complainants are

willing for the District to eliminate the pump station and service to them, which, after the hearing, the

District voted to do; and since Commission Staff recommended approval of the project as originally
designed and would not object if the District eliminated the controversial pump station and service

to the seven customers thereby affected, it is reasonable to hold that the public convenience and

necessity require the proposed project, as revised by the District to eliminate the controversial pump

station and service to the Complainants and six of their neighbors.
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Since the project will be financed by a $1,500,000 IJDC grant and a $5,000,000 IJDC no-

interest loan, which have been committed, and since Staff has recommended approval, the AU will

approve the proposed financing for the project. Since the Staff-recommended rates will generate
additional revenues of $263,339, covering all O&M expenses after the project is operational,
providing a debt service coverage of 115% and generating a cash flow surplus of$6,507, the AU also

will approve the Staff-recommended rates and charges, as amendedby StaffPost-Hearing Exhibit No.

1. Since the parties have resolved the material dispute in the formal complaint by the District’s Board

voting to eliminate the pump station that was to be located in front of the Complainants’ house and

to eliminate service to the Complainants, the AU will dismiss the complaint, as satisfied.

FINDINGS OF FACT

1. Canyon Public Service District filed an application with the Commission under Code

§24-2-11 for a certificate of public convenience and necessity for authority to improve its existing
sanitary sewer collection system and to provide sewer service to approximately 125 new customers

in Monongalia County. The District estimated that the project will cost approximately $6,500,000,
to be funded a $1,500,000 IJDC grant and a $5,000,000 IJDC loan bearing no interest for a 40-year
term. (See, April 2, 2007 application filed in Case No. 07-0514-PSD-CN).

2. The Notice of Filing was published on April 7, 2007, in The Dominion Post, a

newspaper published and generally circulated in Monongalia County. Numerous protests were filed

with the Commission within the 30-day protest period. The Notice ofHearing was published on July
19 and 26, 2007, in The Dominion Post. The District submitted a certificate of separate mailing of

notice to customers ofchange in rates, received as District Exhibit No. 1 and signed by the District’s

Chairman, Sam Bossio, to supplement the publication affidavit already filed with the Commission.

(See, publication affidavit filed April 19,2007; publication affidavit filed August 7, 2007;Tr., pp. 13-

14; District Exhibit No. 1).

3. The District is building the project to clean up Cheat Lake and the surrounding area.

The project will eliminate several package treatment plants and many septic tanks. Many of the

individual systems and group package treatment plants are failing, causing raw sewage to be emptied
into Cheat Lake. Since Cheat Lake is used for swimming and other recreational uses, the untreated

sewage presents a health problem. (Tr., pp. 42-44).

4. Staffrecommended that the Commission grant the certificate and approve the proposed
financing and the Staff-recommended rates and charges. (See, Final Joint StaffMemorandum, with

attachments, filed August 2, 2007).

5. At per books, the District has an operating revenue of $25,136 and is experiencing a

$6,477 cash flow deficit. While the District has no debt service at this time, the project will cause a

debt service obligation of $131,578 for principal and interest and $13,158 for a renewal and

replacement fund. (See, Final Joint StaffMemorandum, with attachments, filed August 2, 2007, i.e.,
Staff Exhibit No. 1).
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6. The Staff-recommended rates will generate additional revenues of $263,339, covering
all 0&M expenses after the project is operational, providing a debt service coverage of 115% and

generating a cash flow surplus of $6,507. (See, Final Joint Staff Memorandum, with attachments,
filed August 2, 2007, i.e., Staff Exhibit No. 1).

7. Ms. Stephenson amended the Staff-recommended tap fee to state that, prior to

construction in a certificate case, the fee would be $100, and, after construction, it would be $300.

Staff agreed to adopt the District’s proposed tap fee. (See, Tr., pp. 10-13).

8. Susan M. Simons, Joseph L. Simons and Linda Simons separately filed virtually
identical duly verified formal complaints against the District alleging that the design of the District’s

sewer system will devalue their property and requesting that the Commission require the District to

redesign its proposed sewer collection system, including relocating a proposed pumping station away
from their residence. (See, May 21, 2007 complaint in Case No. 07-0908-PSD-C).

9. An August 2, 2007 letter from Pat Gallagher ofCTL states that CTL had evaluated the

Complainants’ land about seven years ago, finding slippage at the time. Since that time, the area has

slipped an additional two feet. CTL opined that the area where the District is proposing to locate a

sewer line and lift station is significantly unstable, to the point of adversely affecting the operation
of the sewer line and possibly damaging the Complainants’ house. The letter also stated that the lake

shoreline has continued to settle at a significant rate and the potential for infiltration into the new

sewer system is very high. (Tr., pp. 14-17; Complainant Exhibit No. 1).

10. The Complainants furnished photographic evidence of the slippage that has occurred

near their house on Cheat Lake and the relative instability of the land near there, e.g., the road has

slipped approximately six feet from the time that a neighbor’s built a retaining wall. (Tr., pp. 17-26;

Complainant Exhibit Nos. 3-A through 3-H; Complainant Exhibit No. 4-A through 4-0).

11. Three options are available to satisfy the Complainants. The one proposed by the

Complainants, i.e., moving the pump station down the road, would add about $20,000 to the cost of

the project, since the sewage would have to be pumped farther and the lines would have to be

installed deeper in the ground. As designed, the lines would be six feet below ground level near the

pump station. Moving the pump station to the end would cause the lines to have to be installed

perhaps 12 feet below ground level, in order to achieve gravity flow to the pump station. The second

option would be to build a pressurized sewer collection line, but the customers served by such a line

would be responsible for connecting to that line, i.e., it would cost about $3,000 per customer for a

grinder pump. The third option is to eliminate the line proposed to serve the seven customers,

including the Complainants. Eliminating those seven customers might defeat the chief purpose of

the project, i.e., to clean up Cheat Lake. It would be much less expensive for those seven customers

if the District built the line as proposed. However, eliminating the line would not cause Thrasher to

reject the plans. The District could use the money saved by eliminating that portion of the line to

provide service elsewhere. (Tr., pp. 44-47).
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12. Acknowledging that the area around the Complainants’ land and the proposed site for

the pump station had slipped in the past, probably about 10 feet, the District’s engineering witness

opined that several causes contributed to the slippage, including the existence ofthe lake, coal mining
activity, the steep slope and the drainage around the area. Also, opining that construction ofthe sewer

line and pump station could cause some slippage, the District’s engineering witness believes that, if

the Complainants’ land and/or house are damaged, the District would be liable for those damages.
Moving the pump station across the road is not an option, since not enough land is available across

the road without being too close to the lake. (Tr., pp. 47-51).

13. Staffbelieves that the only viable options are to build the pump station at the proposed
site or to eliminate those seven customers from the project. Often the most recent activity is blamed

for slippage, which means that, if the District builds the line and slippage occurs, the District likely
will be liable for damages. While it is very difficult, if not impossible, to predict whether slippage
will occur due to installing a sewer line, the kind of slippage revealed by Complainant Exhibit Nos.

3 and 4 does not look like the slippage that would be caused by installing a water or sewer line. Staff

does not believe that installing the sewer line would necessarily accelerate the natural slippage that

already is there, since the trench would be exposed only for a day or two, which would limit the

possible slippage due to disturbing the ground. The utility must weigh the risk ofincuthng a lawsuit

if it builds the sewer line against the risk ofpolluting Cheat Lake if the line is not built. (Tr., pp. 74-

83).

14. Staffwould not object ifthe District eliminated the portion ofthe line proposed to serve

the Complainants and the other six customers. Staff cautioned that the District should not eliminate

the proposed line without first consulting with the other six customers to be served by the line. Staff

sees no problem with granting the certificate with the understanding that the District may eliminate

those seven customers from the project. If the line is built in front of the Complainants’ house and

sewage will flow by gravity into the line, the District could compel the Complainants to connect. (Tr.,

pp. 74-83).

15. An engineer from Thrasher, which designed the plans for the proposed sewer project,
opined that the proposed site is the best location for the pump station, since it is located at the lowest

point of the line to serve that area. The sewage would flow by gravity from all of the homes served

by the pump station and then would be pumped into the District’s main. The proposed pump station

would serve the Complainants and six other houses. (Tr., pp. 42-44).

16. The District submitted a letter from counsel indicating that the District’s Board had

voted at its August 14, 2007 regular meeting to eliminate the controversial pump station from the

project and to eliminate service to the Complainants and the six others to be served by the pump

station. In the area near the Complainants’ house, the District will be building a line to serve those

two customers who do not need the benefit of the pump station. The letter indicated that the

Complainants had indicated to the District that they completely agreed with this decision. (See,

August 24, 2007 letter).
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17. The Complainants submitted a letter indicating their agreement with the District’s

decision as set forth in the August 24, 2007 letter from counsel. However, the Complainants
expressed concern over whether the District had notified the other affected customers ofthis decision.

The Complainants believed that the District should notif~y the other affected customers ofthis change
in scope of the certificate project, in writing, prior to obtaining bids for the project. (See, September
7, 2007 letter).

18. Staff opined that the project should go forward and be approved by the Commission

without further notice to those prospective customers affected by the District’s decision to eliminate

the pump station. Staff noted that two other complaints had been filed recently against the District,
i.e., Case Nos. 07-1 662-PSD-C, James R. and JoAnne Beckwith v. Canyon Public Service District,
and 07-1678-PSD-C, Christopher and Susan Conners v. Canyon Public Service District. Staff

indicated that it did not believe that the certificate application should be held up due to those two

complaints. Rather, if, during the course of its investigation of those two complaint, Staff finds that

they have a material bearing on the certificate project, Staff can petition the Commission at that time

to reopen the certificate case. (See, Staff’s Initial Brief, filed September 18, 2007).

CONCLUSIONS OF LAW

1. It is reasonable to hold that the District has substantially complied with all ofthe notice

requirements for certificate cases.

2. The public convenience and necessity require the proposed project, as revised by the

District to eliminate the controversial pump station and eliminate service to the Complainants and six

of their neighbors.

3. It is reasonable to approve the proposed financing for the project.

4. It is reasonable to approve the Staff-recommended rates and charges, as amended by
Staff Post-Hearing Exhibit No. 1.

5. Since the parties have resolved the material dispute in the formal complaint by the

District’s Board voting to eliminate the pump station that was to be located in front of the

Complainants’ house and to eliminate service to the Complainants, it is reasonable to dismiss the

complaint.

ORDER

IT IS, THEREFORE, ORDERED that the application for a certificate of public convenience

and necessity filed with the Commission on April 2, 2007, by Canyon Public Service District to

improve its existing sanitary sewer collection system and to provide sewer service to approximately
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125 new customers in Monongalia County, as amended by the District at its regular monthly meeting
on August 14, 2007, by eliminating a proposed pump station to have been located in front of the

house owned by the Complainants, Susan M. Simons, Joseph L. Simons and Linda Simons, and

which would have served the Complainants and six other houses, be, and hereby is, granted.

IT IS FURTHER ORDERED that the proposed financing for the project, including a

$1,500,000 IJDC grant and a $5,000,000 no-interest IJDC loan, be, and hereby is, approved.

IT IS FURTHER ORDERED that the Staff-recommended rates, as amended and set forth in

Appendix A, be, and hereby are, approved, for all service rendered by Canyon Public Service District

after the project is operational.

ITIS FURTHER ORDERED that, within thirty (30) days ofthe project becoming operational,
the Canyon Public Service District submit an original and at least five (5) copies of a proper tariff

setting forth the rates and charges hereby approved.

IT IS FURTHER ORDERED that, if there are any changes to the plans, scope or financing of
the project, Canyon Public Service District must obtain Commission approval ofthose changes prior
to commencing construction. However, if the approved rates do not change due to changes in the

project’s cost, the District does not have to obtain separate approval, but must submit an affidavit

executed by its accountant verif~’ing that the rates are not affected.

IT IS FURTHER ORDERED that Canyon Public Service District submit a certified copy of

bid tabulations as soon as they become available.

IT IS FURTHER ORDERED that Canyon Public Service District submit copies of the

certificates of substantial completion as they are issued for each contract.

IT IS FURTHER ORDERED that, if this project requires the use of Division of Highways’
rights-of-way, Canyon Public Service District comply with all rules and regulations of the Division

of Highways regarding the use of those rights-of-way.

IT IS FURTHER ORDERED that the formal complaint filed with the Commission on May
21, 2007, in Case No. 07-0908-PSD-C, by Susan M. Simons, Joseph L. Simons and Linda Simons

against the Canyon Public Service District, be, and hereby is, dismissed, as resolved.

IT IS FURTHER ORDERED that this matter be, and hereby is, removed from the

Commission’s docket of open cases.

IT IS FURTHER ORDERED that the Executive Secretary serve a copy ofthis Recommended

Decision upon the Commission by hand delivery and upon all parties of record by United States

Certified Mail, return receipt requested.
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Leave hereby is granted to the parties to file written exceptions supported by a brief with the

Executive Secretary of the Commission within fifteen (15) days of the date this Recommended

Decision is mailed. Ifexceptions are filed, the parties filing exceptions shall certify to the Executive

Secretary that all parties of record have been served said exceptions.

If no exceptions are so filed this Recommended Decision shall become the order of the

Commission, without further action or order, five (5) days following the expiration of the aforesaid

fifteen (15) day time period, unless it is ordered stayed or postponed by the Commission.

Any party may request waiver ofthe right to file exceptions to an Administrative Law Judge’s
recommended decision by filing an appropriate petition in writing with the Executive Secretary. No

such waiver will be effective until approved by order of the Commission, nor shall any such waiver

operate to make any Administrative Law Judge’s recommended decision the order ofthe Commission

sooner than five (5) days after approval of such waiver by the Commission.

Ronnie Z. M~Cann

Deputy Chief Administrative Law Judge

RZM:s
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PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON

CASE NO. 07-0514-PSD-CN

CANYON PUBLIC SERVICE DISTRICT, a public utility.

Application for a certificate of convenience and

necessity for authority to improve its existing sanitary sewer
collection system and to provide sewer service to

approximately 125 new customers in Monongalia County.

APPROVED RATES

APPLICABILITY

Applicable within the entire territory served.

AVAILABILITY

Available for general domestic, commercial and industrial sewer service.

RATES (Customers with metered water supply)
Service Charge $8.50 per month

Usage Charge $8.29 per 1,000 gallons

MINIMUM CHARGE

No minimum bill will be rendered for less than the following based on meter size:

5/8-inch meter $25.08 per month

1-1/2-inch meter $125.40 per month

2-inch meter $200.64 per month

RETURNED CHECK CHARGE

A service charge equal to the actual bank fee assessed to the sewer utility up to a maximum

of$25.00 will be imposed upon any customer whose check for payment ofcharges is returned by their

bank due to insufficient funds.

DELAYED PAYMENT PENALTY

The above schedule is net. On all accounts not paid in full when due, ten percent (10%) will

be added to the net current amount unpaid. This delayed payment penalty is not interest and is to be

collected only once for each bill where it is appropriate.
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TAP FEE

The following charges are to be made whenever the utility installs a new tap to serve an

applicant.

A tap fee of $100 will be charged to customers applying for service before construction is

completed adjacent to the customer’s premises in connection with a certificate proceeding before the

Commission. This pre-construction tap fee will be invalid after the completion of construction

adjacent to the customer’s premises that is associated with a certificate proceeding.

A tap fee of $300 will be charged to customers applying for service outside of a certificate

proceeding before the Commission for each new tap to the system.

DISCONNECT/RECONNECT/ADMINISTRATION FEES

Whenever water service has been disconnected for non-payment ofsewer bills in conjunction
with a water service termination agreement with the Cheat View Public Service District, a

disconnection fee of $15.00 will be charged, or, in the event a delinquent sewer bill is collected by
the water company, an administrative fee of $15.00 will be charged.

Whenever water service, which has been previously disconnected or otherwise withheld for

non-payment of a sewer bill in conjunction with a water service termination agreement with Cheat

View Public Service District, is reconnected, a reconnection fee of $15.00 shall be charged.
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PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON

At a session ofthe PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the

City of Charleston on the 21~ day ofNovember, 2007.

CASE NO. 07-0514-PSD-CN

CANYON PUBLIC SERVICE DISTRICT

Application for a certificate ofconvenience and necessity
for authority to undertake improvements to its existing
sanitary sewer collection system and expansions to

provide sewer service to approximately 125 new

customers, all in Monongalia County.

CASE NO. 07-0908-PSD-C

SUSAN M. SIMONS, JOSEPH L. SIMONS and

LINDA SIMONS, Westover, Monongalia County,
Complainants,

V.

CANYON PUBLIC SERVICE DISTRICT, a public utility;
Defendant.

COMMISSION ORDER

This Order makes two corrections to the Canyon Public Service District’s (District’s)
tariff that was attached to the November 2, 2007 Recommended Decision.

DISCUSSION

On November 2, 2007, the Administrative Law Judge assigned to these proceedings
issued a Recommended Decision which, among other things, (i) granted the District a

certificate of public convenience and necessity for certain improvements to the existing
sanitary sewer collection system and to provide sewer service to approximately 125 new

customers in Monongalia County, and (ii) approved rates recommended by Commission Staff
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(Staff) for all service rendered by the District after the certificated project became

operational.

On November 7, 2007, Staff filed its “Staffs Motion to the Commission Requesting
a Corrected Tariff be Issued.” The Commission’s Executive Secretary docketed this filing
as Exceptions.

Staff recommended two corrections to the tariff attached to the Recommended

Decision. First, Staff stated that in addition to metered usage charges in the tariff, the

District needed to increase its flat rate charge to $25.08 per month for a small number ofnon-

metered customers. The $25.08 flat rate charge equates to a minimum charge for a 5/8-inch

meter. Staff stated that inclusion ofthe flat rate would not present a notice problem because

the “Notice of Hearing” published in the Dominion Post on July 19 and 26, 2007, notified

customers that the rates approved in this case could be greater than or less than those

proposed by the District.

Secondly, Staff stated that the approved tariff mistakenly omitted the Staff-

recommended reconnection charge and instead stated the District’s existing reconnection

charge.

Staff’s November 7, 2007 filing was served on all parties to these cases. As of the

date of this Order, no objections to Staffs recommended corrections have been filed.

Upon consideration of the Staff-recommended corrections, the Commission agrees

that the suggested corrections are reasonable and should be adopted and that further public
notice is not required.

FINDINGS OF FACT

1. Staff suggests two corrections to the tariff attached to the November 2, 2007

Recommended Decision.

2. No party has objected to the Staff-recommended tariff corrections.

CONCLUSIONS OF LAW

1. The suggested corrections are reasonable.

2. Further public notice of the tariff corrections is not required.

ORDER

IT IS TFIEREFORE ORDERED that Staffs suggested tariff corrections set forth in

its November 7, 2007 filing, are hereby approved.
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IT IS FURTHER ORDERED that the tariffattached hereto is approved in lieu ofthe

tariff attached to the November 2, 2007 Recommended Decision.

IT IS FURTHER ORDERED that except for the corrected tariff, the November 2,
2007 Recommended Decision remains in full force and effect.

IT IS FURTHER ORDERED that upon entry hereof, these cases shall be removed

from the Commission’s open docket.

IT IS FURTHERORDERED that the Commission’s Executive Secretary serve a copy
of this Order upon all parties of record by United States First Class Mail and upon
Commission Staff by hand delivery.

A Than Copy, Tode: ~
Execudve$ecretsry

JML/ljrn
0705 l4ca.wpd

Public Service Commission
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CASE NO. 07-0514-PSD-CN

CANYON PUBLIC SERVICE DISTRICT

APPROVED TARIFF

APPLICABILITY

Applicable within the entire territory served.

AVAILABILITY

Available for general domestic, commercial and industrial sewer service.

(C,I) RATES (customers with metered water supply)
Service Charge $8.50 per month

Usage Charge $8.29 per 1,000 gallons

MINIMUM CHARGE

No minimum bill will be rendered for less than the following based on meter size.

•
Meter Size Minimum Charge

5/8” $2508

1-1/2” $12540

2” $200.64

(C,!) FLAT RATE CHARGE

Customers~ with non-metered water supply $25.08 per month.

RETURNED CHECK CHARGE

A service charge equal to the actual bank fee assessed to the sewer utility up to a

maximum of$25.00 will be imposed upon any customer whose check for payment of

charges is returned by their bank due to insufficient funds.

DELAYED PAYMENT PENALTY

The above schedule is net. On all accounts not paid in full when due, ten percent
(10%) will be added to the net current amount unpaid. This delayed payment penalty
is not interest and is to be collected only once for each bill where it is appropriate.
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TAP FEE

The following charges are to be made whenever the utility installs a new tap to serve

an applicant.

All new customers will be charged, prior to the start ofconstruction, the sum of$ 100

for connection to the system.

After the start of construction, there shall be a charge of $300 for connection to the

system.

DISCONNECT/RECONNECT/ADMiNISTRATION FEES

Whenever water service has been disconnected for non-payment of sewer bills in

conjunction with a water service termination agreement with the Cheat View Public

Service District, a disconnection fee of $15.00 shall be charged or in the event the

delinquent sewer bill is collected by the water company, an administrative fee of

$15.00 shall be charged.

(N) Whenever water service, which has been previously disconnected or otherwise

withheld for non-payment of a sewer bill in conjunction with a water service

termination agreement with Cheat View Public Service District, is reconnected, a

reconnection fee of $15.00 shall be charged.

C - indicates change in text

I - indicates increase

N - indicates new





West Virginia Infrastructure & Jobs Development Council

Public Members: 300 Summers Street, Suite 980

Mark Prince . ‘Charleston, West Virginia 25301

Hurricane Telephone: (304) 558.4607

Dwight Calhoun Facsimile: (304) 558-4609

Petersburg
Tim Stranko Jefferson E. .Brady, PE

Morgantown Executive Director

Dave McComas

Prichard jefferson.brady@verizon.net

August 9, 2006

Sam Bossio, Chairman

Canyon. Public Service District

.2 122 Lakeside Estates

Morgantown, West Virginia 26508.

‘Re: Binding Commitment. Letter

Canyon Public Service District

Wastewater Project 97S-376

Dear Mr. Bossio:

The Wóst Virginia InfrastrUcture and Jobs Development Council (the “Infrastructure Council”) provides this

binding offer ofan Infrastructure Fund loan of approximately. $5,000,000 (the “Loan”) and an Infra’structureFund

grant ofapproximately. $1,500,000 (the “Grant”) to the Canyon Public Service District (the “District”) for the above

referenced wastewater project (the “Project”) The Infrastructure Council has determined the Project to be

technically feasible within the guidelines ofthe Infrastructure and Jobs Development Act. The Loan and Grant will

be subject.to the terms set forth on Schedule A attached hereto and incorporated herein by reference. The finál.Loan

and Grant amount will, be established after the District has received acceptable bids for the Project. The

Infrastructure Council will set aside a portion of the Infrastructure Fund to make the Loan and Grant upon the

District’s compliance with the program requirements. The Loan and Grant agreements will be between the District

and the West Virginia Water Development Authority (the “Authority”), who is the administrator ofthe.Infrastructure

Fund, acting on behalf of the Infrastructure Council.

This commitment is contingent upon the Project meeting the following schedule:

a~ Submit plans and specifications to the Bureau for Public

Health no later than September 15, 2006;
b. File Certificate Case with the. Public Service Commission no later

than January 2, 2007;
Advertise for bids no later than May 31, 2007.

(The District must receive authority from, the Infrastructure Council before’bidding
the project.)

The Infrastructure Council reserves the right to withdraw th,is.Loan and Grant commitment ifany ofthe above



Sam Bossio

August 8, 2006

Page 2

schedule dates are not met. The Infrastructure Council may, when justifiable circumstances occur, difer to modify
the schedule. Any decision to modify the schedule is at the sole discretion of the Infrastructure Council.

Ifthe District becomes aware that it will not meet one or more ofthe above schedule.dates, the District should

immediately notify the Infrastructure Council ofthis fact and the circumstances which have caused or will cause the

District to be unable to meet the schedule. In addition, please immediately.notify the Lnfraètructure Council if any.
of the other dates on the attached schedule have or will not be met.

The Authority will enter into Loan and Grant agreements with the District following receipt ofthe completed
ScheduleB, a final, nonappealable order from the Public Service Commission authorizingconstruction ofthe Project,
evidence ofall permits, evidence ofacceptable bids, and anyotherdocuments requested by the Infrastructure Council.

No statements or representations made before or after the issuance of this contingent commitment by any

person, member of the Infrastructure Council, or agent or employee of the Authority shall be construed as approval
to alter or amend this commitment, as all such amendments or.alterations shall only be made in writing after approval
of the Infrastructure Council.

If the District has any questions regarding this commitment, please contact Jeff Brady at the above-

referenced telephone number.

MP/jb
Attachments

NOTE: This letter is sent in triplicate. Please acknowledge receipt on twO copies and immediately return to the

Infrastructure Council.

Canyon Public Service District

By:

Its:

Date:

cc: David Glover, Esq.
Samme Gee, Jackson Kelly
Dave Watson,. Thrasher Eng.

Sincerely,



WEST VIRGINIA INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL

Canyon Public Service District

Wastewater Project
Project 97S-376

August 9, 2006

SCHEDULE A•

A. Approximate Amount: $5,000,000 Loan

$1,500,000 Grant

B. Loan: $5,000,000

1. Maturity Date: 40 years from date of closing.

2. Interest Rate: 0%

3. Loan Advancement Date(s) Monthly, upon receipt of proper requisition

4. Debt Service Commencement: The first quarter foIl~wing completion of

construction, which date must be identified prior to

closing.
5. Reserve & Coverage Requirements:

A. Reserve requirements Oneyear’s annual debt service

OR

Funding one year’s annual debt service over the first

ten years

B. Coverage 115% ujiless reserve fund is fully, funded then

coverage is 110%

NOTICE: The terms set forth above are subject to change following the receipt
of construction bids.

C. Grant: $1,500,000

1. Grant Advancement Date(s): Monthly, upon.receipt ofproper requisition and after

complete advancement of all Infrastructure Loan

Funds.

2. Special Conditions: None

D~ Total Project Cost: $ 6,500,000



2005—12—27 09:53AM FROM—THRASIER EI~GINEERING 8046241831 1—841 P.002/002 F—ZaG

West Virginia Infrastructure & Jobs Development Council

Public Members: ~ (~i. ~r’ ‘f~ 300 Summers Street, Suite 9811

Mark Prince *f?. ~ ~.
,,

~ .j~ \/ j~4 j~ Charleston, West Virginia 25301

Hurricane TeIephone~ (304) 558-4601

Dwight Calhoun Far~mfl1: (304) 558-4609

Petersburg —

Tim Sfrmnkó £.UU1 Katy ery PE

Morgautowu Executive Director

Dave Mecomas

Prichard ThRASHER ENGINEERING,~ Katy~Uory~verizon.uet
December 7 2005

Sam Bosslo, Chairman

CanyonPublic Se~ce
12 Wichita Street

Morgantown, West Virginia 26508
Re: C~yon Public Service District

Sewer Projeot 97S-376

Dear Mr. Bosslo:

TheWestVirg maInfrastruct audlobaDevelo neutCouncil(the “Infrastructure Council”) hasreviewed
the canyon Public Servicc District’s (the 1)islxict”) revised preliminary a çli~atkm to upgrade the existing sewer
collection system mid expand the service area boundary to serve 293 new custommi (the MProjcct’3

Based cuthefindings ofthe Sc~Technical ReviewCommittee, the Infrastructure Council has determined

that the Project is t~olzicaJ1y ~aS1bIC within ~e gniifrliiios ofthe Infrastructure and Jobs Development Act. The

District should carefluly review the enclosed cOm,nent~ of the Sewer Technical Review Committee as the District

may need to address ceitain Issues raised in said comments as it proceeds with the Project

Upon consideration of the revised prelimnin ry application, the Infrastructure Council recommends that

the District utilize a $2,900,000 Infrastructure Fundloan, an $800,000 bifrastructureFund grantand appears eligible
for an additional Infrastructure Fund loan of $2,100,000 and en additional Infrastructure Fund grant of $700,000

pending the District’s readiness to proceed and availability of fonda. This letter Is not a comndtezent letter of

additionalInfrastnictureFunds. TheProjecxwillbeplaced onthc Inha ireCouncil’spendinglist ofprojects.

Ifyou have any questions regarding this nmttcr please contact ~aty Mallory at 558-4607.

Sincerely,

Enclonn~

c~: Mib Johnson, DEP (wlo enclosure)
Region V~ Planning & Development Council

~Dseiel Perrell, P.1; ThraSher Bo~flSermn& Inc.
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(11/01/04)

LOAN AGREEMENT

THIS LOAN AGREEMENT, made and entered into in several counterparts, by
and between the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY, a

governmental instrumentality and body corporate of the State of West Virginia (the
“Authority”), acting on behalf of the WEST VIRGINIA INFRASTRUCTURE AND JOBS

DEVELOPMENT COUNCIL (the “Council”), and the governmental agency designated
below (the “Governmental Agency”).

CANYON PUBLIC SERVICE DISTRICT

(Governmental Agency)

WITNES SETH:

WHEREAS, pursuant to the provisions of Chapter 31, Article iSA of the Code

of West Virginia, 1931, as amended (the “Act”), the Authority is empowered upon request of
the Council to make loans to governmental agencies for the acquisition or construction of

projects by such governmental agencies, subject to such provisions and limitations as are

contained in the Act;

WHEREAS, the Governmental Agency constitutes a governmental agency as

defined by the Act;

WFIEREAS, the Governmental Agency is authorized and empowered by the

statutes of the State to acquire, construct, improve, operate and maintain a project, as defined

by the Act, and to finance the cost of acquisition and construction of the same by borrowing
money to be evidenced by revenue bonds issued by the Governmental Agency;

WHEREAS, the Governmental Agency intends to construct, is constructing or

has constructed such a project at the location and as more particularly described and set forth

in the Application, as hereinafter defined (the “Project”);

WHEREAS, the Governmental Agency has completed and filed with the

Authority an Application for a Construction Loan with attachments and exhibits and an

Amended Application for a Construction Loan also with attachments and exhibits (together,
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as further revised and supplemented, the “Application”), which Application is incorporated
herein by this reference; and

WHEREAS, having reviewed the Application and made all findings required
by the Act and having available sufficient funds therefor, the Council has authorized the

Authority to lend the Governmental Agency the amount set forth on Schedule X attached

hereto and incorporated herein by reference, through the purchase of revenue bonds of the

Governmental Agency with money in the Infrastructure Fund, subject to the Governmental

Agency’s satisfaction of certain legal and other requirements of the Council’s loan program

(the “Program”) as hereinafter set forth.

NOW, THEREFORE, in consideration of the premises and the mutual

agreements hereinafter contained, the Governmental Agency and the Authority hereby agree
as follows:

ARTICLE I

Definitions

1.1 Except where the context clearly indicates otherwise, the terms

“Authority,” “cost,” “Council,” “governmental agency,” “project,” “waste water facility” and
“water facility” have the definitions and meanings ascribed to them in the Act.

1.2 “Authority” means the West Virginia Water Development Authority,
which is expected to be the original purchaser of the Bonds, acting in its administrative

capacity pursuant to Section 10 of the Act and upon authorization from the Council.

1.3 “Consulting Engineers” means the professional engineer, licensed by the

State, designated in the Application and any qualified successor thereto; provided, however,
when a Loan is made for a Project financed, in part, by the Office of Abandoned Mine

Lands, “Consulting Engineers” shall mean the West Virginia Department of Environmental

Protection, or any successor thereto.

1.4 “Infrastructure Fund” means the West Virginia Infrastructure Fund

established in accordance with Section 9 of the Act.

1.5 “Loan” means the loan to be made by the Authority to the Governmental

Agency through the purchase of Local Bonds, as hereinafter defined, pursuant to this Loan

Agreement.

1.6 “Local Act” means the official action of the Governmental Agency
required by Section 4.1 hereof, authorizing the Local Bonds.
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1.7 “Local Bonds” means the revenue bonds to be issued by the

Governmental Agency pursuant to the provisions of the Local Statute, as hereinafter defined,
to evidence the Loan and to be purchased by the Authority, all in accordance with the

provisions of this Loan Agreement.

1.8 “Local Statute” means the specific provisions of the Code of West

Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.9 “Operating Expenses” means the reasonable, proper and necessary costs

of operation and maintenance of the System, as hereinafter defined, as should normally and

regularly be included as such under generally accepted accounting principles.

1.10 “Project” means the project hereinabove referred to, to be constructed or

being constructed by the Governmental Agency in whole or in part with the net proceeds of

the Local Bonds.

1.11 “System” means the project owned by the Governmental Agency, of

which the Project constitutes all or to which the Project constitutes an improvement, and any

improvements thereto hereafter constructed or acquired from any sources whatsoever.

1.12 Additional terms and phrases are defined in this Loan Agreement as they
are used.

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the construction and acquisition of
the facilities described in the Application, to be, being or having been constructed in

accordance with plans, specifications and designs prepared for the Governmental Agency by
the Consulting Engineers, the Authority and Council having found, to the extent applicable,
that the Project is consistent with the Act.

2.2 Subject to the terms, conditions and provisions of this Loan Agreement
and the Local Act, the Governmental Agency has acquired, or shall do all things necessary to

acquire, the proposed site of the Project and shall do, is doing or has done all things
necessary to construct the Project in accordance with the plans, specifications and designs
prepared for the Governmental Agency by the Consulting Engineers.

2.3 All real estate and interests in real estate and all personal property
constituting the Project and the Project site heretofore or hereafter acquired shall at all times

be and remain the property of the Governmental Agency, subject to any mortgage lien or

other security interest as is provided for in the Local Statute unless a sale or transfer of all or

a portion of said property or any interest therein is approved by the Authority and Council.
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2.4 The Governmental Agency agrees that the Authority and the Council

and their duly authorized agents shall have the right at all reasonable times to enter upon the

Project site and Project facilities and to examine and inspect the same. The Governmental

Agency further agrees that the Authority and the Council and their duly authorized agents
and representatives shall, prior to, during and after completion of construction and

commencement of operation of the Project, have such rights of access to the System site and

System facilities as may be reasonably necessary to accomplish all of the powers and rights
of the Authority and the Council with respect to the System pursuant to the pertinent
provisions of the Act.

2.5 The Governmental Agency shall keep complete and accurate records of

the cost of acquiring the Project site and the costs of constructing, acquiring and installing
the Project. The Governmental Agency shall permit the Authority and the Council, acting by
and through their directors or their duly authorized agents and representatives, to inspect all

books, documents, papers and records relating to the Project and the System at any and all

reasonable times for the purpose of audit and examination, and the Governmental Agency
shall submit to the Authority and the Council such documents and information as they may
reasonably require in connection with the construction, acquisition and installation of the

Project, the operation and maintenance of the System and the administration of the Loan or

of any State and federal grants or other sources of financing for the Project.

2.6 The Governmental Agency agrees that it will permit the Authority and

the Council and their agents and representatives to have access to the records of the

Governmental Agency pertaining to the operation and maintenance of the System at any
reasonable time following completion of construction of the Project and commencement of

operation thereof or if the Project is an improvement to an existing system at any reasonable

time following commencement of construction.

2.7 The Governmental Agency shall require that each construction

contractor furnish a performance bond and a payment bond, each in an amount at least equal
to one hundred percent (100%) of the contract price of the portion of the Project covered by
the particular contract as security for the faithful performance of such contract and shall

verify or have verified such bonds prior to commencement of construction.

2.8 The Governmental Agency shall require that each of its contractors and

all subcontractors maintain, during the life of the construction contract, workers’

compensation coverage, public liability insurance, property damage insurance and vehicle

liability insurance in amounts and on terms satisfactory to the Council and the Authority and
shall verify or have verified such insurance prior to commencement of construction. Until

the Project facilities are completed and accepted by the Governmental Agency, the

Governmental Agency or (at the option of the Governmental Agency) the contractor shall

maintain builder’s risk insurance (fire and extended coverage) on a one hundred percent
(100%) basis (completed value form) on the insurable portion of the Project, such insurance

to be made payable to the order of the Authority, the Governmental Agency, the prime
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contractor and all subcontractors, as their interests may appear. If facilities of the System
which are detrimentally affected by flooding are or will be located in designated special flood

or mudslide-prone areas and if flood insurance is available at a reasonable cost, a flood

insurance policy must be obtained by the Governmental Agency on or before the Date of

Loan Closing, as hereinafter defined, and maintained so long as any of the Local Bonds is

outstanding. Prior to commencing operation of the Project, the Governmental Agency must

also obtain, and maintain so long as any of the Local Bonds are outstanding, business

interruption insurance if available at a reasonable cost.

2.9 The Governmental Agency shall provide and maintain competent and

adequate engineering services satisfactory to the Council and the Authority covering the

supervision and inspection of the development and construction of the Project, and bearing
the responsibility of assuring that construction conforms to the plans, specifications and

designs prepared by the Consulting Engineers, which have been approved by all necessary

governmental bodies. Such engineer shall certify to the Authority, the Council and the

Governmental Agency at the completion of construction that construction is in accordance

with the approved plans, specifications and designs, or amendments thereto, approved by all

necessary governmental bodies.

2.10 The Governmental Agency shall at all times provide operation and

maintenance of the System in compliance with any and all State and federal standards. The

Governmental Agency shall employ qualified operating personnel properly certified by the

State to operate the System during the entire term of this Loan Agreement.

2.11 The Governmental Agency hereby covenants and agrees to comply with

all applicable laws, rules and regulations issued by the Council, the Authority or other State,
federal or local bodies in regard to the construction of the Project and operation, maintenance

and use of the System.

2.12 The Governmental Agency, commencing on the date contracts are

executed for the acquisition or construction of the Project and for two years following the

completion of acquisition or construction of the Project, shall each month complete a

Monthly Financial Report, the form of which is attached hereto as Exhibit C and

incorporated herein by reference, and forward a copy by the 10th of each month to the

Authority and Council.
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ARTICLE III

Conditions to Loan;
Issuance of Local Bonds

3.1 The agreement of the Authority and Council to make the Loan is subject
to the Governmental Agency’s fulfillment, to the satisfaction of the Authority and the

Council, of each and all of those certain conditions precedent on or before the delivery date

for the Local Bonds, which shall be the date established pursuant to Section 3.4 hereof. Said

conditions precedent are as follows:

(a) The Governmental Agency shall have performed and satisfied all

of the terms and conditions to be performed and satisfied by it in this Loan Agreement;

(b) The Governmental Agency shall have authorized the issuance of

and delivery to the Authority of the Local Bonds described in this Article III and in Article

IV hereof;

(c) The Governmental Agency shall either have received bids or

entered into contracts for the construction of the Project which are in an amount and

otherwise compatible with the plan of financing described in the Application; provided that,
if the Loan will refund an interim construction financing, the Governmental Agency must

either be constructing or have constructed its Project for a cost and as otherwise compatible
with the plan of financing described in the Application; and, in either case, the Authority and
the Council shall have received a certificate of the Consulting Engineers to such effect, the

form of which certificate is attached hereto as Exhibit A;

(d) The Governmental Agency shall have obtained all permits
required by the laws of the State and the federal government necessary for the construction of

the Project, and the Authority and the Council shall have received a certificate of the

Consulting Engineers to such effect;

(e) The Governmental Agency shall have obtained all requisite
orders of and approvals from the Public Service Commission of West Virginia (the “PSC”)
and the Council necessary for the construction of the Project and operation of the System,
with all requisite appeal periods having expired without successful appeal, and the Authority
and the Council shall have received an opinion of counsel to the Governmental Agency,
which may be local counsel to the Governmental Agency, bond counsel or special PSC
counsel but must be satisfactory to the Authority and the Council, to such effect;

(0 The Governmental Agency shall have obtained any and all

approvals for the issuance of the Local Bonds required by State law, and the Authority and

the Council shall have received an opinion of counsel to the Governmental Agency, which

may be local counsel to the Governmental Agency, bond counsel or special PSC counsel but

must be satisfactory to the Authority, to such effect;
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(g) The Governmental Agency shall have obtained any and all

approvals of rates and charges required by State law and shall have taken any other action

required to establish and impose such rates and charges (imposition of such rates and charges
is not, however, required to be effective until completion of construction of the Project), with

all requisite appeal periods having expired without successful appeal, and the Authority and
the Council shall have received an opinion of counsel to the Governmental Agency, which

may be local counsel to the Governmental Agency, bond counsel or special PSC counsel but

must be satisfactory to the Authority and the Council, to such effect;

(h) Such rates and charges for the System shall be sufficient to

comply with the provisions of Subsections 4.1(a) and 4.1 (b)(ii) hereof, and the Authority and
the Council shall have received a certificate of the accountant for the Governmental Agency,
or such other person or firm experienced in the finances of governmental agencies and

satisfactory to the Authority and the Council, to such effect; and

(i) The net proceeds of the Local Bonds, together with all moneys on

deposit or to be simultaneously deposited (or, with respect to proceeds of grant anticipation
notes or other indebtedness for which a binding purchase contract has been entered, to be

deposited on a date certain) and irrevocably pledged thereto and the proceeds of grants
irrevocably committed therefor, shall be sufficient to pay the costs of construction and

acquisition of the Project as set forth in the Application, and the Authority shall have

received a certificate of the Consulting Engineers, or such other person or firm experienced
in the financing of projects and satisfactory to the Authority and the Council, to such effect,
such certificate to be in form and substance satisfactory to the Authority and the Council, and

evidence satisfactory to the Authority and the Council of such irrevocably committed grants.

3.2 Subject to the terms and provisions of this Loan Agreement, the rules

and regulations promulgated by the Authority, the Council or any other appropriate State

agency and any applicable rules, regulations and procedures promulgated from time to time

by the federal government, it is hereby agreed that the Authority shall make the Loan to the

Governmental Agency and the Governmental Agency shall accept the Loan from the

Authority, and in furtherance thereof it is agreed that the Governmental Agency shall sell to

the Authority and the Authority shall make the Loan by purchasing the Local Bonds in the

principal amount and at the price set forth in Schedule X hereto. The Local Bonds shall have

such further terms and provisions as described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner hereinafter

provided in this Loan Agreement.

3.4 The Local Bonds shall be delivered to the Authority, at the offices of the

Authority, on a date designated by the Governmental Agency by written notice to the

Authority, which written notice shall be given not less than ten (10) business days prior to the

date designated; provided, however, that if the Authority is unable to accept delivery on the

date designated, the Local Bonds shall be delivered to the Authority on a date as close as
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possible to the designated date and mutually agreeable to the Authority, the Council and the

Governmental Agency. The date of delivery so designated or agreed upon is hereinafter

referred to as the “Date of Loan Closing.” Notwithstanding the foregoing, the Date of Loan

Closing shall in no event occur more than ninety (90) days after the date of execution of this

Loan Agreement by the Authority or such later date as is agreed to in writing by the Council.

3.5 The Governmental Agency understands and acknowledges that it is one

of several governmental agencies which have applied to the Council for loans from the

Infrastructure Fund to finance projects and that the obligation of the Authority to make any
such loan is subject to the Council’s authorization and the Governmental Agency’s fulfilling
all of the terms and conditions of this Loan Agreement on or prior to the Date of Loan

Closing. The Governmental Agency specifically recognizes that the Authority will not

purchase the Local Bonds unless and until sufficient funds are available in the Infrastructure

Fund to purchase all the Local Bonds and that, prior to execution of this Loan Agreement, the

Authority may commit to and purchase the revenue bonds of other governmental agencies for

which it has sufficient funds available.

ARTICLE IV

Local Bonds; Security for Loan;

Repayment of Loan; Interest on Loan;
Fees and Charges

4.1 The Governmental Agency shall, as one of the conditions of the

Authority to make the Loan, authorize the issuance of and issue the Local Bonds pursuant to

an official action of the Governmental Agency in accordance with the Local Statute, which

shall, as adopted or enacted, contain provisions and covenants in substantially the form as

follows, unless the specific provision or covenant is modified or waived by the Council:

(a) That the gross revenues of the System shall always be used for

purposes of the System. Such gross revenues shall be used monthly, in the order of priority
listed below:

(i) to pay Operating Expenses of the System;

(ii) to the extent not otherwise limited by any outstanding loan

resolution, indenture or other act or document and beginning on the date set forth in Schedule

X, to provide debt service on the Local Bonds by depositing in a sinking fund one-third (1/3)
of the interest payment next coming due on the Local Bonds and one-third (1/3) of the

principal payment next coming due on the Local Bonds and, beginning three (3) months prior
to the first date of payment of principal of the Local Bonds, if the reserve account for the

Local Bonds (the “Reserve Account”) was not funded from proceeds of the Local Bonds or

otherwise concurrently with the issuance thereof (which, with an approving opinion of bond

counsel to the Governmental Agency, may be with a letter of credit or surety) in an amount
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equal to the maximum amount of principal and interest which will come due on the Local

Bonds in the then current or any succeeding year (the “Reserve Requirement”), by depositing
in the Reserve Account an amount not less than one-twelfth (1/12) of one-tenth (1/10) of the

Reserve Requirement or, if the Reserve Account has been so funded (whether by Local Bond

proceeds, monthly deposits or otherwise), any amount necessary to maintain the Reserve

Account at the Reserve Requirement;

(iii) to create a renewal and replacement, or similar, fund in an

amount equal to two and one-half percent (2-1/2%) of the gross revenues from the System,
exclusive of any payments into the Reserve Account, for the purpose of improving or making
emergency repairs or replacements to the System or eliminating any deficiencies in the

Reserve Account; and

(iv) for other legal purposes of the System, including payment
of debt service on other obligations junior, subordinate and inferior to the Local Bonds.

Provided, that if the Governmental Agency has existing outstanding
indebtedness which has greater coverage or renewal and replacement fund requirements, then

the greater requirements will prevail until said existing indebtedness is paid in full.

(b) Covenants substantially as follows:

(i) That the Local Bonds shall be secured by a pledge of

either the gross or net revenues of the System, as more fully set forth in Schedule X attached

hereto and in the Local Act;

(ii) That the schedule of rates or charges for the services of the

System shall be sufficient to provide funds which, along with other revenues of the System,
will pay all Operating Expenses and leave a balance each year equal to at least one hundred

fifteen percent (115%) of the maximum amount required in any year for debt service on the

Local Bonds and all other obligations secured by a lien on or payable from the revenues of

the System prior to or on a parity with the Local Bonds or, if the Reserve Account is funded

(whether by Local Bond proceeds, monthly deposits or otherwise) at an amount equal to the

Reserve Requirement and any reserve account for any such prior or parity obligations is

funded at least at the requirement therefor, equal to at least one hundred ten percent (110%)
of the maximum amount required in any year for debt service on the Local Bonds and any
such prior or parity obligations;

(iii) That the Governmental Agency shall complete the Project
and operate and maintain the System in good condition;

(iv) That, except as otherwise required by State law or with the

written consent of the Council and the Authority, the System may not be sold, mortgaged,
leased or otherwise disposed of, except as a whole, or substantially as a whole, and only if

the net proceeds to be realized shall be sufficient to pay fully all the Local Bonds
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outstanding, with further restrictions on the disposition of portions of the System as are

normally contained in such covenants;

(v) That the Governmental Agency shall not issue any other

obligations payable from the revenues of the System which rank prior to, or equally, as to

lien and security with the Local Bonds, except parity bonds which shall only be issued if net

revenues of the System prior to issuance of such parity bonds, plus reasonably projected
revenues from rate increases and the improvements to be financed by such parity bonds, shall

not be less than one hundred fifteen percent (115%) of the maximum debt service in any

succeeding year on all Local Bonds and parity bonds theretofore and then being issued and

on any obligations secured by a lien on or payable from the revenues of the System prior to

the Local Bonds and with the prior written consent of the Authority and the Council;

provided, however, that additional parity bonds may be issued to complete the Project, as

described in the Application as of the date hereof, without regard to the foregoing;

(vi) That the Governmental Agency will carry such insurance

as is customarily carried with respect to works and properties similar to the System, including
those specified by Section 2.8 hereof;

(vii) That the Governmental Agency will not render any free

services of the System;

(viii) That the Authority may, by proper legal action, compel the

performance of the duties of the Governmental Agency under the Local Act, including the

making and collection of sufficient rates or charges for services rendered by the System, and

shall also have, in the event of a default in payment of principal of or interest on the Local

Bonds, the right to obtain the appointment of a receiver to administer the System or

construction of the Project, or both, as provided by law;

(ix) That, to the extent authorized by the laws of the State and

the rules and regulations of the PSC, all delinquent rates and charges, if not paid when due,
shall become a lien on the premises served by the System;

(x) That, to the extent legally allowable, the Governmental

Agency will not grant any franchise to provide any services which would compete with the

System;

(xi) That the Governmental Agency shall annually cause the

records of the System to be audited by an independent certified public accountant or

independent public accountant and shall submit the report of said audit to the Authority and
the Council, which report shall include a statement that notes whether the results of tests

disclosed instances of noncompliance that are required to be reported under government

auditing standards and, if they are, describes the instances of noncompliance and the audited

financial statements shall include a statement that notes whether the Governmental Agency’s
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revenues are adequate to meet its Operating Expenses and debt service and reserve

requirements;

(xii) That the Governmental Agency shall annually adopt a

detailed, balanced budget of the estimated revenues and expenditures for operation and

maintenance of the System during the succeeding fiscal year and shall submit a copy of such

budget to the Authority and the Council within 30 days of adoption thereof;

(xiii) That, to the extent authorized by the laws of the State and

the rules and regulations of the PSC, prospective users of the System shall be required to

connect thereto;

(xiv) That the proceeds of the Local Bonds, advanced from time

to time, must (a) be deposited in a construction fund, which, except as otherwise agreed to in

writing by the Authority, shall be held separate and apart from all other funds of the

Governmental Agency and on which the owners of the Local Bonds shall have a lien until

such proceeds are applied to the construction of the Project (including the repayment of any
incidental interim financing) and/or (b) be used to pay (or redeem) bond anticipation notes or

other interim financing of such Governmental Agency, the proceeds of which were used to

finance the construction of the Project; provided that, with the prior written consent of the

Authority and the Council, the proceeds of the Local Bonds may be used to fund all or a

portion of the Reserve Account, on which the owner of the Local Bonds shall have a lien as

provided herein;

(xv) That, as long as the Authority is the owner of any of the

Local Bonds, the Governmental Agency may not redeem any Local Bonds by it without the

written consent of the Authority and the Council and otherwise in compliance with this Loan

Agreement;

(xvi) That the West Virginia Municipal Bond Commission (the
“Commission”) shall serve as paying agent for the Local Bonds;

(xvii) That the Governmental Agency shall on the first day of

each month (if the first day is not a business day, then the first business day of each month)
deposit with the Commission the required interest, principal and reserve account payment.
The Governmental Agency shall complete the Monthly Payment Form, attached hereto as

Exhibit D and incorporated herein by reference, and submit a copy of said form along with a

copy of the check or electronic transfer to the Authority by the 5th day of such calendar

month;

(xviii) That, unless it qualifies for an exception to the provisions
of Section 148 of the Internal Revenue Code of 1986, as amended, which exception shall be

set forth in an opinion of bond counsel, the Governmental Agency will furnish to the

Authority, annually, at such time as it is required to perform its rebate calculations under the
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Internal Revenue Code of 1986, as amended, a certificate with respect to its rebate

calculations and, at any time, any additional information requested by the Authority;

(xix) That the Governmental Agency shall take any and all

action, or shall refrain from taking any action regarding the use of the proceeds of the Local

Bonds, as shall be deemed necessary by the Authority to maintain the exclusion from gross
income for federal income tax purposes of interest on the State’s general obligation bonds or

any bonds secured by the Local Bonds;

(xx) That the Governmental Agency shall have obtained the

certificate of the Consulting Engineer in the form attached hereto as Exhibit A, to the effect

that the Project has been or will be constructed in accordance with the approved plans,
specifications and design as submitted to the Authority and the Council, the Project is

adequate for the purposes for which it was designed, the funding plan as submitted to the

Authority and the Council is sufficient to pay the costs of acquisition and construction of the

Project and all permits required by federal and State laws for construction of the Project have
been obtained;

(xxi) That the Governmental Agency shall, to the full extent

permitted by applicable law and the rules and regulations of the PSC, terminate the services

of any water facility owned by it to any customer of the System who is delinquent in payment
of charges for services provided by the System and will not restore the services of the water

facility until all delinquent charges for the services of the System have been fully paid or, if

the water facility is not owned by the Governmental Agency, then the Governmental Agency
shall enter into a termination agreement with the water provider;

(xxii) That the Governmental Agency shall furnish to the

Authority such information with respect to earnings on all funds constituting “gross
proceeds” of the Local Bonds (as that term is defined in the Internal Revenue Code of 1986,
as amended) from time to time as the Authority may request;

(xxiii) That the Governmental Agency shall submit all proposed
change orders to the Council for written approval. The Governmental Agency shall obtain

the written approval of the Council before expending any proceeds of the Local Bonds held

in “contingency” as set forth in the final Schedule B attached to the certificate of the

Consulting Engineer. The Governmental Agency shall obtain the written approval of the

Council before expending any proceeds of the Local Bonds available due to

bid/construction/project underruns;

(xxiv) That the Governmental Agency shall list the funding
provided by the Authority and the Council in any press release, publication, program bulletin,

sign or other public communication that references the Project, including but not limited to

any program document distributed in conjunction with any groundbreaking or dedication of

the Project; and
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(xxv) That, unless it qualifies for an exception, the

Governmental Agency shall comply with all the requirements of Chapter 21, Article 1 C of

the Code of West Virginia, 1931, as amended (the “West Virginia Jobs Act”) and shall

require its contractors and subcontractors to comply with the West Virginia Jobs Act. The

Governmental Agency shall provide the Council and the Authority with a certificate stating
that (I) the Governmental Agency will comply with all the requirements of the West Virginia
Jobs Act; (II) the Governmental Agency has included the provisions of the West Virginia
Jobs Act in each contract and subcontract for the Project; (III) the Governmental Agency has

received or will receive, prior to entering into contracts or subcontracts, from each contractor

or subcontractor a certificate demonstrating compliance with Section 4 of the West Virginia
Jobs Act or waiver certificates from the West Virginia Division of Labor (“DOL”); and (IV)
the Governmental Agency will file with the DOL and the Council copies of the waiver

certificates and certified payrolls or comparable documents that include the number of

employees, the county and state wherein the employees reside and their occupation,
following the procedures established by the DOL. The monthly requisitions submitted to the

Council shall also certify that the Governmental Agency is monitoring compliance by its

contractors and subcontractors and that the required information has been submitted.

The Governmental Agency hereby represents and warrants that the Local Act

has been or shall be duly adopted in compliance with all necessary corporate and other action

and in accordance with applicable provisions of law. All legal matters incident to the

authorization, issuance, validity, sale and delivery of the Local Bonds shall be approved
without qualification by recognized bond counsel acceptable to the Authority in substantially
the form of legal opinion attached hereto as Exhibit B.

4.2 The Loan shall be secured by the pledge and assignment by the

Governmental Agency, as effected by the Local Act, of the fees, charges and other revenues

of the Governmental Agency from the System as further set forth by and subject only to such

reservations and exceptions as are described in Schedules X and Y hereto or are otherwise

expressly permitted in writing by the Authority and the Council.

4.3 The principal of the Loan shall be repaid by the Governmental Agency
on the days and in the years provided in Schedule X hereto. Interest payments on the Loan

shall be made by the Governmental Agency on a quarterly basis as provided in said Schedule

x.

4.4 The Loan shall bear interest from the date and at the rate or rates per
annum set forth on Schedule X hereto. In no event shall the interest rate on or the net interest

cost of the Local Bonds exceed any statutory limitation with regard thereto.

4.5 The Local Bonds shall be delivered to the Authority in fully registered
form, transferable and exchangeable as provided in the Local Act at the expense of the

Governmental Agency. Anything to the contrary herein notwithstanding, the Local Bonds

may be issued in one or more series, as reflected by Schedule X hereto.
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4.6 The Governmental Agency agrees to expend the net proceeds of the

Local Bonds for the Project within 3 years of the issuance of the bonds which are the source

of money used to purchase the Local Bonds, unless otherwise agreed to by the Council.

ARTICLE V

Certain Covenants of the Governmental Agency;
Imposition and Collection of User Charges;

Payments To Be Made by
Governmental Agency to the Authority

5.1 The Governmental Agency hereby irrevocably covenants and agrees to

comply with all of the terms, conditions and requirements of this Loan Agreement and the

Local Act. The Governmental Agency hereby further irrevocably covenants and agrees that,
as one of the conditions of the Authority to make the Loan, it has fixed and collected, or will

fix and collect, the rates, fees and other charges for the use of the System and will take all

such actions necessary to provide funds sufficient to produce the required sums set forth in

the Local Act and in compliance with the provisions of Subsections 4.1(a) and 4.1 (b)(ii)
hereof.

5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be

insufficient to produce the required sums set forth in the Local Act and this Loan Agreement,
the Governmental Agency hereby covenants and agrees that it will, to the extent or in the

maimer authorized by law, immediately adjust and increase such schedule of rates, fees and

charges (or where applicable, immediately file with the PSC for a rate increase) and take all

such actions necessary to provide funds sufficient to produce the required sums set forth in

the Local Act and this Loan Agreement.

5.3 In the event the Governmental Agency defaults in the payment due to

the Authority pursuant to this Loan Agreement, the amount of such default shall bear interest

at the interest rate of the installment of the Loan next due, from the date of the default until

the date of the payment thereof.

5.4 The Governmental Agency hereby irrevocably covenants and agrees
with the Authority that, in the event of any default hereunder by the Governmental Agency,
the Authority may exercise any or all of the rights and powers granted under the Act and

State law, including, without limitation, the right to an appointment of a receiver.
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ARTICLE VI

Other Agreements of the

Governmental Agency

6.1 The Governmental Agency hereby warrants and represents that all

information provided to the Authority and the Council in this Loan Agreement, in the

Application or in any other application or documentation with respect to financing the Project
was at the time, and now is, true, correct and complete, and such information does not omit

any material fact necessary to make the statements therein, in light of the circumstances

under which they were made, not misleading. Prior to the Authority’s making the Loan and

receiving the Local Bonds, the Authority and the Council shall have the right to cancel all or

any of their obligations under this Loan Agreement if (a) any representation made to the

Authority and the Council by the Governmental Agency in connection with the Loan shall be

incorrect or incomplete in any material respect or (b) the Governmental Agency has violated

any commitment made by it in its Application or in any supporting documentation or has

violated any of the terms of the Act or this Loan Agreement.

6.2 The Governmental Agency hereby covenants that it will rebate any
amounts required by Section 148 of the Internal Revenue Code of 1986, as amended, and will

take all steps necessary to make any such rebates. In the event the Governmental Agency
fails to make any such rebates as required, then the Governmental Agency shall pay any and

all penalties, obtain a waiver from the Internal Revenue Service and take any other actions

necessary or desirable to preserve the exclusion from gross income for federal income tax

purposes of interest on the Local Bonds.

6.3 Notwithstanding Section 6.2, the Authority may at any time, in its sole

discretion, cause the rebate calculations prepared by or on behalf of the Governmental

Agency to be monitored or cause the rebate calculations for the Governmental Agency to be

prepared, in either case at the expense of the Governmental Agency.

6.4 The Governmental Agency hereby agrees to give the Authority and the

Council prior written notice of the issuance by it of any other obligations to be used for the

System, payable from the revenues of the System or from any grants for the Project or

otherwise related to the Project or the System.

6.5 The Governmental Agency hereby agrees to file with the Authority and
the Council upon completion of acquisition and construction of the Project a schedule in

substantially the form of Amended Schedule B to the Application, setting forth the actual

costs of the Project and sources of funds therefor.
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ARTICLE VII

Miscellaneous

7.1 Additional definitions, additional terms and provisions of the Loan and

additional covenants and agreements of the Governmental Agency, if any, may be set forth in

Schedule Z attached hereto and incorporated herein by reference, with the same effect as if

contained in the text of this Loan Agreement.

7.2 Schedules X and Y shall be attached to this Loan Agreement by the

Authority as soon as practicable after the Date of Loan Closing is established and shall be

approved by an official action of the Governmental Agency supplementing the Local Act, a

certified copy of which official action shall be submitted to the Authority and the Council.

7.3 The Authority shall take all actions required by the Council in making
and enforcing this Loan Agreement.

7.4 If any provision of this Loan Agreement shall for any reason be held to

be invalid or unenforceable, the invalidity or unenforceability of such provision shall not

affect any of the remaining provisions of this Loan Agreement, and this Loan Agreement
shall be construed and enforced as if such invalid or unenforceable provision had not been

contained herein.

7.5 This Loan Agreement may be executed in one or more counterparts, any
of which shall be regarded for all purposes as an original and all of which constitute but one

and the same instrument. Each party agrees that it will execute any and all documents or

other instruments and take such other actions as may be necessary to give effect to the terms

of this Loan Agreement.

7.6 No waiver by either party of any term or condition of this Loan

Agreement shall be deemed or construed as a waiver of any other terms or conditions, nor

shall a waiver of any breach be deemed to constitute a waiver of any subsequent breach,
whether of the same or of a different section, subsection, paragraph, clause, phrase or other

provision of this Loan Agreement.

7.7 This Loan Agreement supersedes all prior negotiations, representations
and agreements between the parties hereto relating to the Loan and constitutes the entire

agreement between the parties hereto in respect thereof.

7.8 The Authority acknowledges that certain terms and requirements in this

Loan Agreement may not be applicable when the Project is financed in part by the West

Virginia Department of Environmental Protection, Office of Abandoned Mine Lands and

under that circumstance those terms and requirements are specifically waived or modified as

agreed to by the Authority and set forth in the Local Act.
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7.9 By execution and delivery ofthis Loan Agreement, notwithstanding the

date hereof, the Governmental Agency specifically recognizes that it is hereby agreeing to

sell its Local Bonds to the Authority and that such obligation
•

enforced or

subject to a similar equitable remedy by the Authority.

7.10 This Loan Agreement shall

(i) the end of ninety (90) days
the Authority or such later

Council if the Governmeri

Local Bonds to the Authority;

(ii) termination by the Authority and the Council pursuant to

Section 6.1 hereof; or

(iii) payment in full of the principal of and interest on the Loan and

of any fees and charges owed by the Governmental Agency to

the Authority, acting on behalf of the Council.

hereofby
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IN WITNESS WHEREOF, the parties hereto have caused this Loan Agreement
to be executed by their respective duly authorized officers as ofthe date executed below by
the Authority.

CANYON PUBLIC SERVICE DISTRICT

By:
Its: Chairperson
Date: June 26, 2008

(SEAL)

Attest:

f3a4a~/
Its: Secretary-Treasurer

~C1365771.1}

WEST VIRG1NTA WATER

DEVELOPMENT AUTHORITY

By:
Its: Executive

Date: June26,
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EXHIBIT A

FORM OF CERTIFICATE OF CONSULTING ENGINEER

(Issuer)

(Name of Bonds)

I,
__________________________, Registered Professional Engineer, West

Virginia License No.
_______________,

of
_________________________, Consulting

Engineers, ,
________________________

hereby certify as follows:

1. My firm is engineer for the acquisition and construction of

_________________________________

to the
_________________________________

system (the “Project”) of
__________________________

(the “Issuer”), to be constructed

primarily in
___________

County, West Virginia, which acquisition and construction are

being permanently financed in part by the above-captioned bonds (the “Bonds”) of the Issuer.

Capitalized words not defined herein shall have the same meanings set forth in the bond

adopted or enacted by the Issuer on
_______________,

and the Loan

Agreement by and between the Issuer and the West Virginia Water Development Authority
(the “Authority”), on behalf of the West Virginia Infrastructure and Jobs Development
Council (the “Council”), dated

________________

2. The Bonds are being issued for the purposes of (i)
_______________

and (ii) paying certain issuance and other costs in connection therewith.

3. To the best of my knowledge, information and belief, (i) within the

limits and in accordance with the applicable and governing contractual requirements relating
to the Project, the Project will be constructed in general accordance with the approved plans,
specifications and designs prepared by my firm and approved by DEP/BPWPSC] and any

change orders approved by the Issuer, the Council and all necessary governmental bodies; (ii)
the Project, as designed, is adequate for its intended purpose and has a useful life of at least

_years if properly operated and maintained, excepting anticipated replacements due to

normal wear and tear; (iii) the Issuer has received bids for the acquisition and construction of

the Project which are in an amount and otherwise compatible with the plan of financing set

forth in the Schedule B attached hereto as Exhibit A and my firm’ has ascertained that all

‘If another responsible party, such as the Issuer’s attorney, reviews the insurance and

payment bonds, then insert the following: and in reliance upon the opinion of___________
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successful bidders have made required provisions for all insurance and payment and

performance bonds and that such insurance policies or binders and such bonds have been

verified for accuracy; (iv) the successful bidders received any and all addenda to the original
bid documents; (v) the bid documents relating to the Project reflect the Project as approved
by the DEPJBPHIPSC] and the bid forms provided to the bidders contain all critical

operational components of the Project; (vi) the successful bids include prices for every item

on such bid forms; (vii) the uniform bid procedures were followed; (viii) the Issuer has

obtained all permits required by the laws of the State of West Virginia and the United States

necessary for the acquisition and construction of the Project and operation of the System; (ix)
as of the effective date thereof, 2the rates and charges for the System as adopted by the Issuer

will be sufficient to comply with the provisions of the Loan Agreement; (x) the net proceeds
of the Bonds, together with all other moneys on deposit or to be simultaneously deposited
and irrevocably pledged thereto and the proceeds of grants, if any, irrevocably committed

therefor, are sufficient to pay the costs of acquisition and construction of the Project set forth

in the Schedule B attached hereto and approved by the Council; and (xi) attached hereto as

Exhibit A is the final amended “Schedule B - Final Total Cost of Project, Sources of Funds

and Costs of Financing” for the Project.

WITNESS my signature and seal on this
____

day of
_____________

SEALJ

By:
West Virginia License No.

Esq.] and delete “my firm has ascertained that”.

21f the Rule 42 Exhibit andlor rate structure was prepared by an accountant, then insert the

following: “In reliance upon the certificate of
____________________

of even date herewith,”
at the beginning of (ix). -20-



EXHIBIT B

OPINION OF BOND COUNSEL FOR GOVERNMENTAL AGENCY

To Be Dated as of Date of Loan Closing]

West Virginia Infrastructure and

Jobs Development Council

300 Summers Street, Suite 980

Charleston, West Virginia 25301

West Virginia Water Development Authority
180 Association Drive

Charleston, West Virginia 25311

Ladies and Gentlemen:

We are bond counsel to
_________________________________

(the
“Governmental Agency”), a

____________________________________________________

We have examined a certified copy of proceedings and other papers relating to

the authorization of (i) a loan agreement dated
_________________, _______,including all

schedules and exhibits attached thereto (the “Loan Agreement”), between the Governmental

Agency and the West Virginia Water Development Authority (the “Authority”), on behalf of

the West Virginia Infrastructure and Jobs Development Council (the “Council”), and (ii) the

issue of a series of revenue bonds of the Governmental Agency, dated
_______________

(the “Local Bonds”), to be purchased by the Authority in accordance with the provisions of

the Loan Agreement. The Local Bonds are issued in the principal amount of $ ,in the

form of one bond, registered as to principal and interest to the Authority, with interest and

principal payable quarterly on March 1, June 1, September 1 and December 1 of each year,

beginning _______,
1, ______,and ending ________________,

1,
______,

as set forth in the

“Schedule Y” attached to the Loan Agreement and incorporated in and made a part of the

Local Bonds.

The Local Bonds are issued for the purposes of (i)
_________________,

and

(ii) paying certain issuance and other costs in connection therewith.

We have also examined the applicable provisions of

__________________________

of the Code of West Virginia, 1931, as amended (the “Local

Statute”), and the bond
__________

duly adopted or enacted by the Governmental Agency
on

_____________,
as supplemented by the supplemental resolution duly adopted by the

Governmental Agency on
___________________

(collectively, the “Local Act”), pursuant to

and under which Local Statute and Local Act the Local Bonds are authorized and issued, and
the Loan Agreement has been undertaken. The Local Bonds are subject to redemption prior
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to maturity to the extent, at the time, under the conditions and subject to the limitations set

forth in the Local Act and the Loan Agreement.

Based upon the foregoing and upon our examination of such other documents

as we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed on

behalf of the Governmental Agency and is a valid and binding special obligation of the

Governmental Agency, enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and the

Council and cannot be amended so as to affect adversely the rights of the Authority or the

Council or diminish the obligations of the Governmental Agency without the consent of the

Authority and the Council.

3. The Governmental Agency is a duly organized and validly existing
_____________________________________

with full power and authority to acquire and

construct the Project, to operate and maintain the System, to adopt or enact the Local Act and

to issue and sell the Local Bonds, all under the Local Statute and other applicable provisions
of law.

4. The Local Act and all other necessary orders and resolutions have been

legally and effectively adopted or enacted by the Governmental Agency and constitute valid

and binding obligations of the Governmental Agency, enforceable against the Governmental

Agency in accordance with their terms. The Local Act contains provisions and covenants

substantially in the form of those set forth in Section 4.1 of the Loan Agreement.

5. The Local Bonds have been duly authorized, issued, executed and

delivered by the Governmental Agency to the Authority and are valid, legally enforceable

and binding special obligations of the Governmental Agency, payable from the net or gross
revenues of the System set forth in the Local Act and secured by a first lien on and pledge of

the net or gross revenues of the System, all in accordance with the terms of the Local Bonds

and the Local Act.

6. The Local Bonds are, by statute, exempt _______________,
and under

existing statutes and court decisions of the United States of America, as presently written and

applied, the interest on the Local Bonds is excludable from the gross income of the recipients
thereof for federal income tax purposes.

No opinion is given herein as to the effect upon enforceability of the Local

Bonds of bankruptcy, insolvency, reorganization, moratorium and other laws affecting
creditors’ rights or in the exercise of judicial discretion in appropriate cases.

We have examined the executed and authenticated Local Bond numbered R-. 1,
and in our opinion the form of said bond and its execution and authentication are regular and

proper.

Very truly yours,
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EXHIBIT C

MONTHLY FINANCIAL REPORT

Name of Governmental Agency
Name of Bond Issue(s)

Type of Project __________________________Water Wastewater

Fiscal Year ____________________________Report Month___________________________

Budget
Year To

Total Budget Date Minus

Current Year Year Total Year

Item Month To Date To Date To Date

1. Gross Revenues

2. Operating Expenses

3. Bond Payments:

Type of Issue

Clean Water SRF

Drinking Water TRF
Infrastructure Fund

Water Development
Authority

Rural Utilities Service

Economic Development
Administration

Other (Identify)

4. Renewal and

Replacement
Fund Deposits

Name of Person Completing Form

Address

Telephone
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INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

Item 1 You will need a copy of the current fiscal year budget adopted by the Governmental

Agency to complete Items 1 and 2. In Item 1, provide the amount of actual

Gross Revenues for the current month and the total amount year-to-date in the

respective columns. Divide the budgeted annual Gross Revenues by 12. For

example, if Gross Revenues of $1,200 are anticipated to be received for the

year, each month the base would be increased by $100 ($ 1,200/12). This is the

incremental amount for the Budget Year-to-Date column.

Item 2 Provide the amount of actual Operating Expenses for the current month and the total

amount year-to-date in the respective columns. Any administrative fee should

be included in the Operating Expenses. Divide the budgeted annual Operating
Expenses by 12. For example, if Operating Expenses of $900 are anticipated
to be incurred for the year, each month the base would be increased by $75

($900112). This is the incremental amount for the Budget Year-to-Date

column.

Item 3 Provide the Bond Payments (principal, interest and reserve account) for all the

outstanding bonds of the Governmental Agency according to the source of

funding. For example, Clean Water State Revolving Fund loan from

Department of Environmental Protection, Drinking Water Treatment

Revolving Fund loan from Bureau for Public Health, Infrastructure Fund loan

from Infrastructure and Jobs Development Council, or a loan from the Water

Development Authority, etc.

Item 4 Provide the amount deposited into the Renewal and Replacement Fund each month.

This amount is equal to 2.5% of Gross Revenues minus the total reserve

account payments included in Item 3. If Gross Revenues are $1,200, then $30

(2.5% of $1,200), LESS the amount of all reserve account payments in Item 3

should be deposited into the Renewal and Replacement Fund. The money in

the Renewal and Replacement Fund should be kept separate and apart from all

other funds of the Governmental Agency.

The Governmental Agency must complete the Monthly Financial Report and forward it

to the Water Development Authority by the 10th day of each month, commencing on the

date contracts are executed for the acquisition or construction of the Project and for

two years following the completion of acquisition or construction of the Project.
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EXHIBIT D

MONTHLY PAYMENT FORM

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: Name of bond issue]

Ladies and Gentlemen:

The following deposits were made to the West Virginia Municipal Bond

Commission on behalf of Name of Governmental Agency] on Date].

Sinking Fund:

Interest $

Principal $

Total: $

Reserve Account: $

Witness my signature this day of__________________

Name of Governmental Agency]

By:
Authorized Officer

Enclosure: copy of check(s)
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SCHEDULE X

DESCRIPTION OF LOCAL BONDS

Principal Amount of Local Bonds $5,000,000
Purchase Price of Local Bonds $5,000,000

The Local Bonds shall bear no interest. Commencing March 1, 2010, principal
on the Local Bonds is payable quarterly. Quarterly payments will be made on March 1, June

1, September 1 and December 1 of each year as set forth on the Schedule Y attached hereto

and incorporated herein by reference.

The Governmental Agency shall authorize the Commission to electronically
debit its monthly payments. The Commission will make quarterly payments to the Authority
at such address as is given to the Commission in writing by the Authority.

The Local Bonds are fully registered in the name of the Authority as to interest,
if any, and principal and the Local Bonds shall grant the Authority a first lien on the gross or

net revenues of the Governmental Agency’s system as provided in the Local Act.

The Governmental Agency may prepay the Local Bonds in full at any time at

the price of par but only with the Council’s written consent. The Governmental Agency shall

request approval from the Authority and Council in writing of any proposed debt which will

be issued by the Governmental Agency on a parity with the Local Bonds which request must

be filed at least 60 days prior to the intended date of issuance.

As of the date of the Loan Agreement, the Local Bonds are on a parity as to

liens, pledge and source of and security for payment with the following obligations of the

Governmental Agency: None.

-26-



SCHEDULE Y
.

$5,000,000

Canyon Public Service District

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part 1 of 4

Date Principal Coupon Total P+1

09/01/2008 - - -

12/01/2008 - - -

03/01/2009 - • -

06/01/2009 - - -

09/0 112009 - - -

12/01/2009 - - -

03/01/2010 32,468.00 - 32,468.00
06/01/2010 32,468.00 - 32,468.00
09/01/2010 32,468.00 - 32,468.00
12/01/2010 32,468.00 - 32,468.00
03/01/2011 32,468.00 - 32,468.00
06/01/2011 32,468.00 - 32,468.00
09/01/2011 32,468.00 - 32,468.00
12/01/2011 32,468.00 - 32,468.00
03/01/2012 32,468.00 - 32,468.00
06/01/2012 32,468.00 - 32,468.00
09/01/2012 32,468.00 - 32,468.00
12/01/2012 32,468.00 - 32,468.00
03/01/2013 32,468.00 32,468.00
06/01/2013 32,468.00 - 32,468.00
09/01/2013 32,468.00 - 32,468.00
12/01/2013 32,468.00 - 32,468.00
03/01/2014 32,468.00 - 32,468.00
06/01/2014 32,468.00 - 32,468.00
09/01/2014 32,468.00 - 32,46800
12/01/2014 32,468.00 - 32,468.00
03/01/2015 32,468.00 - 32,468.00
06/01/2015 32,468.00 - 32,468.00
09/01/2015 32,468.00 - 32,468.00
12/01/2015 32,468.00 - 32,468.00
03/01/2016 32,468.00 - 32,468.00
06/01/2016 32,468.00 - 32,468.00
09/01/2016 32,468.00 - 32,468.00
12/01/2016 32,468.00 - 32,468.00
03/01/2017 32,468.00 - 32,468.00
06/01/2017 32,468.00 - 32,468.00
09/01/2017 32,468.00 - 32,468.00
12/01/2017 32,468.00 - 32,468.00
03/01/2018 32,468.00 - 32,468.00
06/01/2018 32,468.00 - 32,46800
09/01/2018 32,468.00 - 32,468.00
12/01/2018 32,468.00 - 32,468.00
03/01/2019 32,468.00 - 32,468.00
06/01/2019 32,468.00 - 32,468.00

File I Canyon PSI) Loanssf IF 6.06.08 I 6/6/2008 I 2:11 PM

Ferris, Baker Watts, Incorporated
PubLic Finance
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SCHEDULE Y

$5,000,000

Canyon Public Service District

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part 2 of 4

Date Principal Coupon Total P+1
—

09101/2019

12/01/2019

03/01/2020

06101/2020

09/01/2020

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00

32,468.00

32,468.00

32,468.00

32,468.00
12/01/2020

03/01/2021

06/01/2021

09/01/2021

12/01/2021

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00

32,468.00

32,468.00
32,468.00

32,468.00
03/01/2022

06/01/2022

09/01/2022

12/01/2022

03/01/2023

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00

32,468.00

32,468.00

32,468.00

32,468.00
06/01/2023

09/01/2023

12/01/2023

03/01/2024

06/01/2024

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00

32,468.00

32,468.00

32,468.00

32,468.00
09/01/2024

12/01/2024

03/01/2025

06/01/2025

09/01/2025

32,468.00 -

32,468.00 •

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00

32,468.00

32,468.00

32,468.00

32,468.00
12/01/2025

03/01/2026

06/01/2026

09/01/2026

12/01/2026

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00

32,468.00

32,468.00

32,468.00
32,468.00

03/01/2027

06/01/2027

09/01/2027

12/01/2027

03/01/2028

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00

32,468.00

32,468.00

32,468.00

32,468.00
06/01/2028

09/01/2028

12/01/2028

03/01/2029

06/01/2029

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00

32,468.00

32,468.00

32,468.00

32,468.00
09/01/2029

12/01/2029

03/01/2030

06/01/2030

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00 -

32,468.00

32,468.00

32,468.00

32,468.00

File I Canyon PSI) Loans.sf I IF 6-06-08 6/ 6/2008 I 2:1 I PM

Ferris, Baker Watts, Incorporated
Public Finance
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SCHEDULE Y

$5,000,000

Canyon Public Service District

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part 3 of 4

Date Principal Coupon Total P+1

09/01/2030 32,467.00 - 32,467.00
12/01/2030 32,467.00 - 32,467.00
03/01/2031 32,467.00 - 32,467.00
06/01/2031 32,467.00 - 32,467.00
09/01/2031 32,467.00 - 32,467.00
12/01/2031 32,467.00 - 32,467.00
03/01/2032 32,467.00 - 32,467.00
06/01/2032 32,467.00 - 32,467.00
09/01/2032 32,467.00 - 32,467.00
12/01/2032 32,467.00 - 32,467.00
03/01/2033 32,467.00 - 32,467.00
06/01/2033 32,467.00 - 32,467.00
09/01/2033 32,467.00 - 32,467.00
12/01/2033 32,467.00 - 32,467.00
03/01/2034 32,467.00 - 32,467.00
06/01/2034 32,467.00 - 32,467.00
09/01/2034 32,467.00 - 32,467.00
12/01/2034 32,467.00 - 32,467.00
03/01/2035 32,467.00 - 32,467.00
06/01/2035 32,467.00 - 32,467.00
09/01/2035 32,467.00 - 32,467.00
12/01/2035 32,467.00 - 32,467.00
03/01/2036 32,467.00 - 32,467.00
06/01/2036 32,467.00 - 32,467.00
09/01/2036 32,467.00 - 32,467.00
12/01/2036 32,467.00 - 32,467.00
03/01/2037 32,467.00 - 32,467.00
06/01/2037 32,467.00 - 32,467.00
09/01/2037 32,467.00 - 32,467.00
12/01/2037 32,467.00 - 32,467.00
03/01/2038 32,467.00 - 32,467.00
06/01/2038 32,467.00 - 32,467.00
09/01/2038 32,467.00 - 32,467.00
12/01/2038 32,467.00 - 32,467.00
03/01/2039 32,467.00 - 32,467.00
06/01/2039 32,467.00 - 32,467.00
09/01/2039 32,467.00 - 32,467.00
12/01/2039 32,467.00 - 32,467.00
03/01/2040 32,467.00 - 32,467.00
06/01/2040 32,467.00 - 32,467.00
09/01/2040 32,467.00 - 32,467.00
12/01/2040 32,467.00 - 32,467.00
03/01/2041 32,467.00 - 32,467.00
06/01/2041 32,467.00 - 32,467.00

FOe Canyon PSD Loans.sf IF 6-06-08 6/ 6/2008 I 2~ II PM

Ferris, Baker Watts, Incorporated
Public Finance
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SCHEDULE Y

$5,000,000

Canyon Public Service District

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part4of4

Date Principal Coupon Total P+1
—

09/01/2041 32,467.00 32,467.00
12/01/2041 32,467.00 - 32,467.00

03/01/2042 32,467.00 - 32,467.00

06/01/2042 32,467.00 - 32,467.00

09/0 1/2042 32,467.00 - 32,467.00
12/01/2042 32,467.00 - 32,467.00
03/01/2043 32,467.00 - 32,467.00
06/01/2043 32,467.00 - 32,467.00
09/01/2043 32,467.00 - 32,467.00
12/01/2043 32,467.00 - 32,467.00
03/01/2044 32,467.00 - 32,467.00
06/01/2044 32,467.00 - 32,467.00
09/01/2044 32,467.00 - 32,467.00
12/01/2044 32,467.00 - 32,467.00
03/01/2045 32,467.00 - 32,467.00
06/01/2045 32,467.00 - 32,467.00
09/01/2045 32,467.00 - 32,467.00
12/01/2045 32,467.00 - 32,467.00
03/01/2046 32,467.00 32,467.00
06/01/2046 32,467.00 - 32,467.00

09/01/2046 32,467.00 32,467.00
12/01/2046 32,467.00 - 32,467.00
03/01/2047 32,467.00 32,467.00
06/01/2047 32,467.00 - 32,467.00
09/01/2047 32,467.00 32,467.00
12/01/2047 32,467.00 - 32,467.00
03/01/2048 32,467.00 - 32,467.00
06/01/2048 32,467.00 - 32,467.00

Total $5,000,000.00 - $5,000,000.00

Yield Statistics

Bond Year Dollars $104,027.04

Average Life 20.805 Years

Average Coupon .

Net Interest Cost (NIC) -

True Interest Cost (TIC) I .49E- 10

Bond Yield for Arbitrage Purposes I .49E-10

All Inclusive Cost (AIC) L49E-I0

tRS Form 8038

Net Interest Cost .

Weighted Average Maturity 20.805 Years

File I Canyon PSD Loans.sf I IF 6-06-08 I 6/6/2008 I 2:11 PM

Ferris, Baker Watts, Incorporated
Public Finance
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SPEC1ME~

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

CANYON PUBLIC SERVICE DISTRICT

SEWER REVENUE BOND, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

No. AR-i $5,000,000

KNOW ALL MEN BY THESE PRESENTS: That on this 26th day of June,

2008, CANYON PUBLIC SERVICE DISTRICT, a public service district, public corporation
and political subdivision of the State of West Virginia in Monongalia County of said State

(the “Issuer”), for value received, hereby promises to pay, solely from the special funds

provided therefor, as hereinafter set forth, to the WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY (the “Authority”) or registered assigns, the sum ofFIVE

MILLION DOLLARS ($5,000,000), or such lesser amount as shall have been advanced to

the Issuer hereunder and not previously repaid, as set forth in the “Record of Advances”

attached as EXHIBIT A hereto and incorporated herein by reference, in quarterly
installments on March 1, June 1, September 1 and December 1 of each year, commencing
March 1, 2010, as set forth on the “Debt Service Schedule” attached as EXHIBIT B hereto

and incorporated herein by reference.

This Bond shall bear no interest. Principal installments of this Bond are

payable in any coin or currency which, on the respective dates of payment of such

installments, is legal tender for the payment ofpublic and private debts under the laws ofthe

United States of America, at the office of the West Virginia Municipal Bond Commission,

Charleston, West Virginia (the “Paying Agent”).

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the West Virginia
Infrastructure and Jobs Development Council (the “Council”), and upon the terms and

Page 1 of 11



AR.iSPECIMLW~~~
conditions prescribed by, and otherwise in compliance with, the Loan Agreement by and

between the Issuer and the Authority, on behalf of the Council, dated June 26, 2008.

This Bond is issued (1) to pay in full the entire outstanding principal of and all

accrued interest and administrative fees on the Issuer’s Sewerage System Design Notes,

Series 2006 A (West Virginia Infrastructure Fund) (the “Notes”), heretofore issued to pay the

costs of design of the Project (hereinafter defined); (ii) to pay a portion of the costs of

acquisition and construction of certain improvements and extensions to the existing public
sewer facilities of the Issuer (the “Project”); and (iii) to pay certain costs of issuance of this

Bond and related costs. The existing public sewer facilities ofthe Issuer, the Project and any

further improvements or extensions thereto are herein called the “System.” This Bond is

issued under the authority ofand in full compliance with the Constitution and statutes ofthe

State of West Virginia, including particularly Chapter 16, Article 13A and Chapter 31,

Article I 5A of the Code of West Virginia, 1931, as amended (collectively, the “Act”), a

Bond Resolution duly adopted by the Issuer on June 10, 2008 and a Supplemental Resolution

duly adopted by the Issuer on June 10, 2008 (collectively, the “Bond Legislation”), and is

subject to all the terms and conditions thereof. The Bond Legislation provides for the

issuance of additional bonds under certain conditions, and such bonds would be entitled to be

paid and secured equally and ratably from and by the funds and revenues and other security

provided for this Bond under the Bond Legislation.

This Bond is payable only from and secured by a pledge ofthe Net Revenues

(as defined in the Bond Legislation) to be derived from the System and from moneys in the

reserve account created under the Bond Legislation for this Bond (the “Series 2008 A Bonds

Reserve Account”) and unexpended proceeds of this Bond. Such Net Revenues shall be

sufficient to pay the principal of and interest, if any, on all bonds which may be issued

pursuant to the Act and shall be set aside as a special fund hereby pledged for such purpose.

This Bond does not constitute an indebtedness of the Issuer within the meaning of any

constitutional or statutory provisions or limitations, nor shall the Issuer be obligated to pay

the same, except from said special fund provided from the Net Revenues, the moneys in the

Series 2008 A Bonds Reserve Account and unexpended proceeds ofthis Bond. Pursuant to

the Bond Legislation, the Issuer has covenanted and agreed to establish and maintainjust and

equitable rates and charges for the use of the System and the services rendered thereby,
which shall be sufficient, together with other revenues of the System, to provide for the

reasonable expenses of operation, repair and maintenance of the System, and to leave a

balance each year equal to at least 115% ofthe maximum amount ofprincipal ofand interest,
if any, on this Bond payable in any year and all other obligations secured by a lien on or

payable from such revenues on a parity with this Bond; provided however, that so long as

there exists in the Series 2008 A Bonds Reserve Account, an amount at least equal to the

maximum amount ofprincipal and interest, ifany, which will become due on this Bond in the
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then current or any succeeding year, and in the respective reserve accounts established for

any other obligations outstanding on a parity with this Bond, an amount at least equal to the

requirement therefor, such percentage may be reduced to 110%. The Issuer has entered into

certain further covenants with the Registered Owner (as defined in the Bond Legislation) of

this Bond for the terms of which reference is made to the Bond Legislation. Remedies

provided the Registered Owner of this Bond are exclusively as provided in the Bond

Legislation, to which reference is here made for a detailed description thereof.

Subject to the registration requirements set forth herein, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar (as
defined in the Bond Legislation) by the Registered Owner, or by its attorney duly authorized

in writing, upon the surrender of this Bond, together with a written instrument of transfer

satisfactory to the Registrar, duly executed by the Registered Owner or its attorney duly
authorized in writing.

Subject to the registration requirements set forth herein, this Bond, under the

provision of the Act, is and has all the qualities and incidents of a negotiable instrument

under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment ofthe costs ofrefunding the Notes, the

costs of the Project and the costs ofissuance hereof as described in the Bond Legislation, and
there shall be and hereby is created and granted a lien upon such moneys, until so applied, in

favor of the Registered Owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened, and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations ofthe Issuer, does not exceed any limit prescribed by the Constitution or statutes

ofthe State ofWest Virginia and that a sufficient amount ofthe Net Revenues ofthe System
has been pledged to and will be set aside into said special fund by the Issuer for the prompt

payment of the principal of this Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part ofthe contract evidenced by this Bond to the

same extent as if written fully herein.

Page 3 of 11



AR-I

IN WITNESS WHEREOF, CANYON PUBLIC SERVICE DISTRICT has

caused this Bond to be signed by its Chairperson and its corporate seal to be hereunto affixed

and attested by its~and has caused this Bond to be dated as ofthe date first written

above. ~ølic

SEAL]:~’( 4,~
- t~haIrpers%~~.

ATTEST:
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(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2008 A Bonds described in the within

mentioned Bond Legislation and has been duly registered in the name of the Registered
Owner set forth above, as of the date set forth below.

Date: June 26, 2008.

UNITED INC., as Registrar

Page 5 of 11
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EXHIBIT A

______

DATE AMOUNT DATE

(1) $789,692.00 (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $

RECORD OF ADVANCES

AMOUNT
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EXHIBIT B - DEBT SERVICE SCHEDULE

$5,000,000

Canyon Public Service District (West Virginia)

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part I of 4

Date Princ~paI Coupon lotat P-fl

09/01/2008 - - .

12/0112008 - - -

03/0112009 - - -

06/0112009 - - -

09/01/2009 - - -

12/0112009 - - -

03/0112010 32,468.00 - 32,468.00
06/0112010 32,468.00 - 32,468.00

0910112010 32,468.00 - 32,468.00
12/0112010 32,468.00 - 32,468.00
03/01/2011 32,468.00 - 32,468.00

06/01/2011 32,468.00 - 32,468.00

09/0112011 32,468.00 • 32,468.00
12/0112011 32,468.00 - 32,468.00
03/0112012 32,468.00 - 32,468.00

06/0112032 32,468.00 - 32,468.00
09/03/2012 32,468.00 - 32,468.00
12/01/2012 • 32,468.00 - 32,468.00

03/01i2013 32,468.00 • 32,468.00

06/0312013 32,468.00 - 32,468.00

09/01/2013 32,468.00 - 32,468.00
12/01/2013 32,468.00 - 32,468.00
03/01/2014 32,468.00 - 32.468.00

06/01/2014 32,468.00 - 32,468.00
09/01/2014 32,468.00 - 32,468.00
12/0112014 32,468.00 - 32,468.00

03/03/2015 32,468.00 - 32,468.00

06/0112015 32,468.00 - 32,468.00

09/01/2015 32,468.00 - 32,468.00

12/03/2015 32,468.00 - 32,468.00
03/0112016 32,468.00 - 32,468.00
06/0112016 32,468.00 - 32,468.00

09/01/2016 32,468.00 - 32,468.00

12/01/2016 32,468.00 - 32,468.00
03/01i2017 32,468.00 - 32,468.00
06/01/2017 32,468.00 - 32,468.00
09/01/2017 32,468.00 - 32,468.00
12/01,2037 32,468.00 - 32,468.00
03/0I’2018 32,468.00 - 32,468.00
06/01/2018 32,468.00 - 32,468.00
09/03/2018 32,468.00 - 32,468.00
12/01/2018 32,468.00 - 32,468.00
03/03/2019 32,468.00 - 32,468.00
06/01/2019 32,468.00 - 32,468.00

~gç7~j1
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$5,000,000

Canyon Public Service District (West Virginia)

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part2of4

Date Principal Coupon Total P+1

09/01/2019 32,468.00 - 32,468.00
12/01/2019 32,468.00 - 32,468.00
03/01/2020 32,468.00 - 32,468.00
06101/2020 32,468.00 - 32,468.00
09/01/2020 32,468.00 - 32,468.00
12/01(2020 32,468.00 - 32,468.00
03/01/2021 32,468.00 - 32,468.00
06/01/2021 32,468.00 • 32,468.00
09/0112021 32,468.00 - 32,468.00
12/01/2021 32,468.00 - 32,468.00
03/01/2022 32,468.00 - 32,468.00
06/01/2022 32,468.00 - 32,468.00
09/01,2022 32,468.00 - 32,468.00
12/01/2022 32,468.00 - 32,468.00
03/0 112023 32,468.00 - 32,468.00
06/0 112023 32,468.00 - 32,468.00
09/0 112023 32,468.00 - 32,468.00

12/01(2023 32,468.00 - 32,468.00
03/0 112024 32,468.00 - 32,468.00
06/01/2024 32,468.00 - 32,468.00
09/01/2024 32,468.00 - 32,468.00
12/01/2024 32,468.00 • 32,468.00
03/01(2025 32,468.00 - 32,468.00
06/01(2025 32,468.00 - 32,468.00
09/01/2025 32,468.00 - 32,468.00
12/01/2025 32,468.00 - 32,468.00
03/01/2026 32,468.00 - 32,468.00
06/01/2026 32,468.00 - 32,468.00
09/01/2026 32,468.00 - 32,468.00
12/0112026 32,468.00 - 32,468.00
03/01/2027 32,468.00 - 32,468.00
06/0112027 32,468.00 - 32,468.00
09/01/2027 32,468.00 - 32,468.00
12/01,2027 32,468.00 - 32,468.00
03/01/2028 32,468.00 - 32,468.00
06/0 112028 32,468.00 • 32,468.00
09/01/2028 32,468.00 - 32,468.00
12/01/2028 32,468.00 - 32,468.00
03/01/2029 32,468.00 - 32,468.00
06/01/2029 32,468.00 - 32,468.00
09/01/2029 32,468.00 - 32,468.00
12/01/2029 32,468.00 - 32,468.00
03/01(2030 32,468.00 - 32,468.00
06/01/2030 32,468.00 - 32,468.00



r

$5,000,000

Canyon Public Service District (West Virginia)

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Part 3 of 4

Date Principal l’otal P+I

09/01/2030 32,467.00 32,467.00

12/0112030 32,467.00 32,467.00

03/01/2031 32,467.00 - 32,467.00

06/01/2031 32,467.00 - 32,467.00

09/0112031 32,467.00 32,467.00

12/01/2031 32,467.00 32,467.00

03/01/2032 32.46700 32,467.00

06/01/2032 32,467.00 32,467.00

09/01/2032 32,467.00 32,467.00

12/01/2032 32,467.00 32,467.00

03/01/2033 32,467.00 32,467.00

06/01/2033 32,467.00 32,467.00

09/01/2033 32,467.00 32,467.00

12/0112033 32,467.00 - 32,467.00
03/01/2034 32,467.00 - 32,467.00

06/01/2034 32,467.00 32,467.00

09/01/2034 32,467.00 32,467.00

12/01i2034 32.467.00 - 32,467.00

03/01/2035 32,467.00 - 32,467.00
06/01/2035 32,467.00 - 32,467.00

09/0112035 32,467.00 32,467.00
12/01/2035 32,467.00 32,467.00

03/0112036 32,467.00 32,467.00

06/0112036 32,467.00 32,467.00
09/01/2036 32,467.00 32,467.00

12/0112036 32,467.00 32,467.00

03/01/2037 32,467.00 32,467.00
06/0 112037 32,467.00 32,467.00
09/01/2037 32,467.00 32,467.00
12/01/2037 32,467.00 32,467.00

03/0112038 32.467.00 32,467.00
06/01/2038 32,467.00 32,467.00
09/0112038 32,467.00 32,467.00
12/01/2038 32,467.00 - 32,467.00
03/01/2039 32,467.00 - 32,467.00
06/01/2039 32,467.00 32,467.00
09/0 1/2039 32,467.00 32,467.00
12/01i2039 32,467.00 32,467.00
03/01/2040 32,467.00 32,467.00
06/0 112040 32,467.00 32,467.00
09/01/2040 32,467.00 32,467.00

12/01/2040 32,467.00 32,467.00
03/01i2041 32,467.00 - 32,467.00
06/01/2041 32,467.00 - 32,467.00

I

I
AR-i

Debt Service Schedule

Coupon

Page 9 of 11



AR-I

$5,000,000

Canyon Public Service District (West Virginia)

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part 4 of 4

t)ate Principal Coupon Total P+l

09/01(2041 32,467.00 - 32,467.00

12/01/2041 32,467.00 - 32,467.00
03/01/2042 32.467.00 - 32,467.00

06/01/2042 32,467.00 - 32,467.00
09/0112042 32,467.00 - 32,467.00

12/01,2042 32,467.00 - 32,467.00
03/01/2043 32,467.00 - 32,467.00
06/0112043 32,467.00 • 32,467.00

09/01/2043 32,467.00 - 32,467.00
12/0112043 32,467.00 - 32,467.00

03/01/2044 32,467.00 • 32,467.00
06/01/2044 32,467.00 - 32,467.00
09/0112044 32,467.00 - 32,467.00
12/01/2044 32,467.00 - 32,467.00
03/0112045 32,467.00 - 32,467.00
06/0112045 32,467.00 - 32,467.00
09/01/2045 32,467.00 - 32,467.00

12/01/2045 32,467.00 - 32,467.00
03/01,2046 32,467.00 - 32,467.00
06/01/2046 32,467.00 - 32,467.00
09/01/2046 32,467.00 - 32,467.00
12/0112046 32,467.00 - 32,467.00
03/01/2047 32,467.00 - 32,467.00
06/01/2047 32,467.00 • 32,467.00
09/01/2047 32,467.00 - 32,467.00
12/01/2047 32,467.00 - 32,467.00
03/0 112048 32,467.00 - 32,467.00
06/0112048 32,467.00 • 32,467.00

Total $5,000,000.00 - $5,000,000.00

~ield Statistics

Bond Year Dollars $104,027.04

Avera~ Life 20.805 Years

Avera~ Coupon -

Net Interest Cost (NIC) -

True Interest Cost (TIC) .

.

. 1.49E-10

Bond Yield for Arbitra~ Purposes -~. I.49E-I0

All Inclusive Cost (AIC) . 1.49E-10

IRS Form 8038

Net Interest Cost -

Wei~ned Avera~ M aturity 20.805 Years

Page lOofil



______

A i� 1 ~~
_________

i-w~ I
__________

(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

the within Bond

and does hereby irrevocably constitute and appoint___________________________________

Attorney to transfer the said Bond on the books kept for registration of the within Bond of

the said Issuer with full power of substitution in the premises.

Dated:

In the presence of:

{C1366773.I
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CANYON PUBLIC SERVICE DISTRICT

RESOLUTION AUTHORIZING THE REFUNDING OF THE

SEWERAGE SYSTEM DESIGN NOTES, SERIES 2006 A (WEST
VIRGINIA INFRASTRUCTURE FUND), OF CANYON PUBLIC

SERVICE DISTRICT AND THE ACQUISITION AND

CONSTRUCTION OF CERTAIN IMPROVEMENTS AND

EXTENSIONS TO THE EXISTING PUBLIC SEWER FACILITIES OF

CANYON PUBLIC SERVICE DISTRICT AND THE FINANCING OF

THE COST THEREOF, NOT OTHERWISE PROVIDED, THROUGH

THE ISSUANCE BY THE DISTRICT OF NOT MORE THAN $5,000,000
IN AGGREGATE PRINCIPAL AMOUNT OF SEWER REVENUE

BONDS, SERIES 2008 A (WEST VIRGINIA INFRASTRUCTURE

FUND); PROVIDING FOR THE RIGHTS AND REMEDIES OF AND

SECURITY FOR THE REGISTERED OWNERS OF SUCH BONDS;

AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATING TO THE ISSUANCE OF SUCH BONDS;

APPROVING, RATIFYING AND CONFIRMING LOAN

AGREEMENTS RELATING TO SUCH BONDS; AUTHORIZING THE

SALE AND PROVIDING FOR THE TERMS AND PROVISIONS OF

SUCH BONDS AND ADOPTING OTHER PROVISIONS RELATING

THERETO.

BE IT RESOLVED BY THE PUBLIC SERVICE BOARD OF CANYON

PUBLIC SERVICE DISTRICT:

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01. Authority for this Resolution This Resolution (together with

any order or resolution supplemental hereto or amendatory hereof, the “Bond

Legislation”) is adopted pursuant to the provisions of Chapter 16, Article 1 3A and

Chapter 31, Article 1 5A of the Code of West Virginia, 1931, as amended (collectively,
the “Act”), and other applicable provisions of law.

{ M047739 I. 1}
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Section 1.02. Findings It is hereby found, determined and declared that:

A. Canyon Public Service District (the “Issuer”) is a public service

district, public corporation and political subdivision of the State of West Virginia in

Monongalia County of said State.

B. The Issuer presently owns and operates a public sewerage

system. However, it is deemed necessary and desirable for the health, safety,

advantage, convenience and welfare of the inhabitants of the Issuer that there be

acquired and constructed certain improvements and extensions to the existing public
sewer facilities of the Issuer, consisting of improvements to the existing sanitary
sewer collection system and to provide sewer service to approximately 125 new

customers in Monongalia County, together with all appurtenant facilities

(collectively, the “Project”), which constitute public service properties for the

collection, treatment, purification or disposal of liquid or solid wastes, sewage or

industrial wastes (the existing public sewer facilities of the Issuer, the Project and

any further improvements thereto or extensions thereof are herein called the

“System”), in accordance with the plans and specifications prepared by the

Consulting Engineers, which plans and specifications have heretofore been filed with

the Issuer.

C. The Issuer has heretofore issued its Sewerage System Design
Notes, Series 2006 A (West Virginia Infrastructure Fund), dated October 12, 2006, in

the original principal amount of $200,000 (the “Notes”), to temporarily finance a

portion of the costs of design of the Project. The Notes are secured by a first lien on

the proceeds of any revenue bonds, refunding bonds or other obligations of the

Issuer, issued subsequent to the issuance of the Notes. The Issuer hereby determines

that it is in its best interest to pay the entire outstanding principal of and all accrued

interest and administrative fees on the Notes in full with proceeds of the Series 2008

A Bonds (hereinafter defined) on the date of issuance thereof.

D. The Issuer intends to permanently finance a portion of the costs

of acquisition and construction of the Project and the costs of refunding the Notes

through the issuance of its revenue bonds to the West Virginia Water Development
Authority (the “Authority”), in connection with the West Virginia Infrastructure

Fund administered by the Authority pursuant to the Act.

E. It is deemed necessary for the Issuer to issue its Sewer Revenue

Bonds in the total aggregate principal amount of not more than $5,000,000, in one

series (the “Series 2008 Bonds”), being the Sewer Revenue Bonds, Series 2008 A

(M0477391.1
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(West Virginia Infrastructure Fund), in the aggregate principal amount of not more

than $5,000,000 (the “Series 2008 A Bonds”), to permanently finance a portion of

the costs of acquisition and construction of the Project and to pay the Notes in full.

The remaining costs of the Project shall be funded from the sources set forth in

Section 2.01 hereof. Such costs shall be deemed to include the cost of acquisition
and construction of any public service properties and any improvements and

extensions thereto, the cost of all property rights, easements and franchises deemed

necessary or convenient therefor; interest, if any, upon the Series 2008 Bonds prior to

and during acquisition and construction of the Project and for a period not exceeding
6 months after completion of acquisition and construction of the Project; amounts

which may be deposited in the Reserve Accounts (as hereinafter defined); the costs

of refunding the Notes; engineering and legal expenses; expenses for estimates of

costs and revenues, expenses for plans, specifications and surveys; other expenses

necessary or incident to determining the feasibility or practicability of the enterprise,
administrative expense, commitment fees, fees and expenses of the Authority,
discount, initial fees for the services of registrars, paying agents, depositories or

trustees or other costs in connection with the sale of the Series 2008 Bonds and such

other expenses as may be necessary or incidental to the financing herein authorized,

the acquisition or construction of the Project and the placing of same in operation,
and the performance of the things herein required or permitted, in connection with

any thereof; provided, that reimbursement to the Is suer for any amounts expended by
it for allowable costs prior to the issuance of the Series 2008 Bonds or the repayment
of indebtedness incurred by the Issuer for such purposes shall be deemed Costs of the

Project, as hereinafter defined.

F. The period of usefulness of the System after completion of the

Project is not less than 40 years.

G. It is in the best interests of the Issuer that the Series 2008 A

Bonds be sold to the Authority pursuant to the terms and provisions of a loan

agreement (the “Loan Agreement”) by and between the Issuer and the Authority, on

behalf of the West Virginia Infrastructure and Jobs Development Council (the

“Council”), approved hereby if not previously approved by resolution of the Issuer.

H. Following the refunding of the Notes, there are no other

outstanding bonds or obligations of the Issuer which are secured by revenues or

assets of the System.

{M0477391.I
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I. The estimated revenues to be derived in each year following

completion of the Project from the operation of the System will be sufficient to pay

all Operating Expenses of the System and the principal of and interest, if any, on the

Series 2008 Bonds and to make payments into all funds and accounts and other

payments provided for herein.

J. The Issuer has complied with all requirements of West Virginia
law and the Loan Agreement relating to the authorization of the acquisition,
construction and operation of the Project and the System, the refunding of the Notes

and the issuance of the Series 2008 Bonds, or will have so complied prior to issuance

of any thereof, including, among other things and without limitation, the approval of

the Project and the financing thereof by the Council and the obtaining of a certificate

of public convenience and necessity and approval of this financing and necessary

user rates and charges described herein from the Public Service Commission of

West Virginia (the “PSC”) by final order, the time for rehearing and appeal of which

will either have expired prior to the issuance of the Series 2008 Bonds or such final

order will not be subject to appeal or rehearing.

K. The Project has been reviewed and determined to be technically
and financially feasible by the Council as required under Chapter 31, Article 1 5A of

the Code of West Virginia, 1931, as amended.

Section 1.03. Bond Legislation Constitutes Contract In consideration

of the acceptance of the Series 2008 Bonds by those who shall be the Registered
Owners of the same from time to time, this Bond Legislation shall be deemed to be

and shall constitute a contract between the Issuer and such Registered Owners, and

the covenants and agreements herein set forth to be performed by the Issuer shall be

for the equal benefit, protection and security of the Registered Owners of any and all

of such Series 2008 Bonds, all which shall be of equal rank and without preference,
priority or distinction between any one Bond of a series and any other Bonds of the

same series, by reason of priority of issuance or otherwise, except as expressly
provided therein and herein.

Section 1.04. Definitions The following terms shall have the

following meanings herein unless the context expressly requires otherwise:

“Act” means, collectively, Chapter 16, Article 1 3A, Chapter 31,

Article 1 5A of the Code of West Virginia, 1931, as amended and in effect on the date

of adoption hereof.

{M0477391.I
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“Authority” means the West Virginia Water Development Authority,
which is expected to be the original purchaser and Registered Owner of the

Series 2008 Bonds, or any other agency, board or department of the State of

West Virginia that succeeds to the functions of the Authority.

“Authorized Officer” means the Chairperson of the Governing Body of

the Issuer or any temporary Chairperson duly elected by the Governing Body.

“Bond Legislation,” “Resolution,” “Bond Resolution” or “Local Act”

means this Bond Resolution and all orders and resolutions supplemental hereto or

amendatory hereof.

“Bond Registrar” means the bank or other entity to be designated as

such in the Supplemental Resolution and its successors and assigns.

“Bond Year” means the 12-month period beginning on the anniversary
of the Closing Date in each year and ending on the day prior to the anniversary date

of the Closing Date in the following year, except that the first Bond Year shall begin
on the Closing Date.

“Bonds” means, collectively, the Series 2008 Bonds and any bonds on

a parity therewith subsequently authorized to be issued hereunder or by another

resolution of the Issuer.

“Chairperson” means the Chairperson of the Governing Body of the

Issuer or any temporary Acting Chairperson duly elected by the Governing Body.

“Closing Date” means the date upon which there is an exchange of the

Series 2008 Bonds for all or a portion of the proceeds of the Series 2008 Bonds.

“Code” means the Internal Revenue Code of 1986, as amended, and the

Regulations.

“Commission” means the West Virginia Municipal Bond Commission

or any other agency of the State of West Virginia that succeeds to the functions of the

Commission.

“Consulting Engineers” means Thrasher Engineering, Inc., Clarksburg,
West Virginia, or any qualified engineer or firm of engineers, licensed by the State,
that shall at any time hereafter be procured by the Issuer as Consulting Engineers for

(M0477391i
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the System or portion thereof in accordance with Chapter 5G, Article 1 of the Code

of West Virginia, 1931, as amended; provided however, that the Consulting

Engineers shall not be a regular, full-time employee of the State, or any of its

agencies, commissions, or political subdivisions.

“Costs” or “Costs of the Project” means those costs described in

Section 1 .02E hereof to be a part of the cost of acquisition and construction of the

Project and the cost of refunding the Notes.

“Council” means the West Virginia Infrastructure and Jobs

Development Council or any other agency of the State of West Virginia that

succeeds to the functions of the Council.

(M0477391.l
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“Depository Bank” means the bank or banks designated as such in the

Supplemental Resolution and any successors and assigns, which shall be a member of

FDIC.

“FDIC” means the Federal Deposit Insurance Corporation and any

successor to the functions of the FDIC.

“Fiscal Year” means each 12-month period beginning on July 1 and ending
on the succeeding June 30.

“Governing Body” or “Board” means the public service board of the Issuer,

as it may now or hereafter be constituted.

“Government Obligations” means direct obligations of, or obligations the

timely payment of the principal of and interest on which is guaranteed by, the

United States of America.

“Grants” means all moneys received by the Issuer on account of any Grant

for the Project.

“Gross Revenues” means the aggregate gross operating and non-operating
revenues of the System, as hereinafter defined, determined in accordance with generally
accepted accounting principles, after deduction of prompt payment discounts, if any, and

reasonable provision for uncollectible accounts; provided, that “Gross Revenues” does

not include any gains from the sale or other disposition of, or from any increase in the

value of, capital assets (including Qualified Investments, as hereinafter defined) or any

Tap Fees, as hereinafter defined.

“Herein,” “hereto” and similar words shall refer to this entire Bond

Legislation.

“Independent Certified Public Accountants” means any certified public
accountant or firm of certified public accountants that shall at any time hereafter be

retained by the Issuer to prepare an independent annual or special audit of the accounts of

the System or for any other purpose except keeping the accounts of the System in the

normal operation of its business and affairs.

“Investment Property” means:

(M0477391.1}
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(A) any security (within the meaning of Section 165(g)(2)(A) or (B) of the

Code),

(B) any obligation,

(C) any annuity contract,

(D) any investment-type property, or

(E) in the case of a bond other than a private activity bond, any residential

rental property for family units which is not located within the jurisdiction of the Issuer

and which is not acquired to implement a court ordered or approved housing

desegregation plan.

Except as provided in the following sentence, the term “Investment

Property” does not include any tax-exempt bond. With respect to an issue other than an

issue a part of which is a specified private activity bond (as defined in section 57(a)(5)(C)
of the Code), the term “Investment Property” includes a specified private activity bond

(as so defined).

“Issuer” means Canyon Public Service District, a public service district,

public corporation and political subdivision of the State of West Virginia in Monongalia

County, West Virginia, and, unless the context clearly indicates otherwise, includes the

Governing Body of the Issuer.

“Loan Agreement” means, the Loan Agreement heretofore entered, or to be

entered, into by and between the Issuer and the Authority, on behalf of the Council,

providing for the purchase of the Series 2008 A Bonds from the Issuer by the Authority,
the forms of which shall be approved, and the execution and delivery by the Issuer

authorized and directed or ratified, by the Supplemental Resolution.

“Net Proceeds” means the face amount of the Series 2008 Bonds, plus
accrued interest and premium, if any, less original issue discount, if any, and less

proceeds, if any, deposited in the Reserve Accounts. For purposes of the Private

Business Use limitations set forth herein, the term Net Proceeds shall include any

amounts resulting from the investment of proceeds of the Series 2008 Bonds, without

regard to whether or not such investment is made in tax-exempt obligations.

“Net Revenues” means the balance of the Gross Revenues, remaining after

deduction of Operating Expenses, as hereinafter defined.

{M0477391.I

8



“Nonpurpose Investment” means any Investment Property as defined in

Section 148(b) of the Code, that is not a purpose investment.

“Notes” means the Issuer’s Sewerage System Design Notes, Series 2006 A

(West Virginia Infrastructure Fund), dated October 12, 2006, issued in the original

aggregate principal amount of $200,000.

“Operating Expenses” means the reasonable, proper and necessary costs of

repair, maintenance and operation of the System and includes, without limiting the

generality of the foregoing, administrative, engineering, legal, auditing and insurance

expenses, other than those capitalized as part of the costs, fees and expenses of the

Authority, fiscal agents, the Depository Bank, the Registrar and the Paying Agent (all as

herein defined), other than those capitalized as part of the costs, payments to pension or

retirement funds, taxes and such other reasonable operating costs and expenses as should

normally and regularly be included under generally accepted accounting principles;
provided, that “Operating Expenses” does not include payments on account of the

principal of or redemption premium, if any, or interest on the Bonds, charges for

depreciation, losses from the sale or other disposition of, or from any decrease in the

value of, capital assets, amortization of debt discount or such miscellaneous deductions as

are applicable to prior accounting periods.

“Outstanding,” when used with reference to Bonds and as of any particular
date, describes all Bonds theretofore and thereupon being authenticated and delivered,

except (i) any Bond canceled by the Bond Registrar at or prior to said date; (ii) any Bond

for the payment of which moneys, equal to its principal amount and redemption

premium, if applicable, with interest to the date of maturity or redemption shall be in trust

hereunder and set aside for such payment (whether upon or prior to maturity); (iii) any
Bond deemed to have been paid as provided in Article X hereof; and (iv) for purposes of

consents or other action by a specified percentage of Registered Owners, any Bonds

registered to the Issuer.

“Parity Bonds” means additional Bonds issued under the provisions and

within the limitations prescribed by Section 7.07 hereof.

“Paying Agent” means the Commission or other entity designated as such

for the Series 2008 Bonds in the Supplemental Resolution.

{M0477391.I
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“Private Business Use” means use (directly or indirectly) in a trade or

business carried on by any person other than a governmental unit; provided that, use as a

member of the general public shall not be taken into account.

“Project” means the Project as described in Section 1 .02B hereof.

“PSC” means the Public Service Commission of West Virginia and any

successor to the functions thereof.

“PSC Order” means, collectively, the final order or orders of the PSC,

granting the Issuer a certificate of convenience and necessity to acquire and construct the

Project and approving the financing for the Project and the rates of the System.

“Qualified Investments” means and includes any of the following:

(a) Government Obligations;

(b) Government Obligations which have been stripped of their

unmatured interest coupons, interest coupons stripped from Government Obligations, and

receipts or certificates evidencing payments from Government Obligations or interest

coupons stripped from Government Obligations;

(c) Bonds, debentures, notes or other evidences of indebtedness issued

by any of the following agencies: Banks for Cooperatives; Federal Intermediate Credit

Banks; Federal Home Loan Bank System; Export-Import Bank of the United States;

Federal Land Banks; Government National Mortgage Association; Tennessee Valley

Authority; or Washington Metropolitan Area Transit Authority;

(d) Any bond, debenture, note, participation certificate or other similar

obligations issued by the Federal National Mortgage Association to the extent such

obligation is guaranteed by the Government National Mortgage Association or issued by

any other federal agency and backed by the full faith and credit of the United States of

America;

(e) Time accounts (including accounts evidenced by time certificates of

deposit, time deposits or other similar banking arrangements) which, to the extent not

insured by the FDIC or Federal Savings and Loan Insurance Corporation, shall be

secured by a pledge of Government Obligations, provided, that said Government

Obligations pledged either must mature as nearly as practicable coincident with the
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maturity of said time accounts or must be replaced or increased so that the market value

thereof is always at least equal to the principal amount of said time accounts;

(f) Money market funds or similar funds whose only assets are

investments of the type described in paragraphs (a) through (e) above;

(g) Repurchase agreements or similar banking arrangements, fully
secured by investments of the types described in paragraphs (a) through (e) above, with

banks or national banking associations which are members of FDIC or with government
bond dealers recognized as primary dealers by the Federal Reserve Bank of New York,

provided that said investments securing said repurchase agreements either must mature

as nearly as practicable coincident with the maturity of said repurchase agreements or

must be replaced or increased so that the market value thereof is always at least equal to

the principal amount of said repurchase agreements, and provided further that the owner

of such repurchase agreement shall have a prior perfected security interest in the

collateral therefor; must have (or its agent must have) possession of such collateral; and

such collateral must be free of all claims by third parties;

(h) The West Virginia “consolidated fund” managed by the

West Virginia Board of Treasury Investments pursuant to Chapter 12, Article 6C of the

Code of West Virginia, 1931, as amended; and

(i) Obligations of states or political subdivisions or agencies thereof, the

interest on which is excluded from gross income for federal income tax purposes, and

which are rated at least “A” by Moody’s Investors Service, Inc. or Standard & Poor’s

Corporation.

“Registered Owner” or any similar term whenever used herein with respect

to an outstanding Bond or Bonds, means the person in whose name such Bond is

registered.

“Registrar” means the Bond Registrar.

“Regulations” means temporary and permanent regulations promulgated
under the Code or any predecessor to the Code.

“Renewal and Replacement Fund” means the Renewal and Replacement
Fund created by Section 5.01 hereof.
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“Reserve Account” means the reserve account created for the Series 2008

Bonds.

“Reserve Requirement” means the amounts required to be on deposit in the

Reserve Accounts.

“Revenue Fund” means the Revenue Fund created by Section 5.01 hereof.

“Secretary” means the Secretary of the Governing Body of the Issuer.

“Series 2008 Bonds” means the Series 2008 A Bonds.

“Series 2008 Bonds Construction Trust Fund” means the Series 2008

Bonds Construction Trust Fund created by Section 5.01 hereof.

“Series 2008 A Bonds” means the Sewer Revenue Bonds, Series 2008 A

(West Virginia Infrastructure Fund), of the Issuer, authorized by this Resolution.

“Series 2008 A Bonds Reserve Account” means the Series 2008 A Bonds

Reserve Account created by Section 5.02 hereof.

“Series 2008 A Bonds Reserve Requirement” means, as of any date of

calculation, the maximum amount of principal and interest, if any, which will become

due on the Series 2008 A Bonds in the then current or any succeeding year.

“Series 2008 A Bonds Sinking Fund” means the Series 2008 A Bonds

Sinking Fund created by Section 5.02 hereof.

“Sinking Fund” means the sinking fund created for the Series 2008 Bonds.

“State” means the State of West Virginia.

“Supplemental Resolution” means any resolution or order of the Issuer

supplementing or amending this Resolution and, when preceded by the article “the”

refers specifically to the supplemental resolution or resolutions authorizing the sale of the

Series 2008 Bonds; provided, that any matter intended by this Resolution to be included

in the Supplemental Resolution with respect to the Series 2008 Bonds, and not so

included, may be included in another Supplemental Resolution.
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“Surplus Revenues” means the Net Revenues not required by the Bond

Legislation to be set aside and held for the payment of or security for the Bonds or any

other obligations of the Issuer, including, without limitation, the Sinking Funds, the

Reserve Accounts and the Renewal and Replacement Fund.

“System” means the complete public service properties of the Issuer for the

collection, treatment, purification or disposal of liquid or solid wastes, sewage or

industrial wastes, as presently existing in its entirety or any integral part thereof, and shall

include the Project and any additions, improvements and extensions thereto hereafter

constructed or acquired for the System from any sources whatsoever.

“Tap Fees” means the fees, if any, paid by prospective customers of the

System in order to connect thereto.

“West Virginia Infrastructure Fund” means the West Virginia Infrastructure

Fund established in accordance with Chapter 31, Article 1 5A, Section 9 of the Code of

West Virginia, 1931, as amended and in effect on the date of adoption hereof.

Additional terms and phrases are defined in this Resolution as they are

used. Accounting terms not specifically defined herein shall be given the meaning in

accordance with generally accepted accounting principles. Words importing singular
number shall include the plural number in each case and vice versa; words importing

persons shall include firms and corporations; and words importing the masculine,

feminine or neuter gender shall include any other gender; and any requirement for

execution or attestation of the Bonds or any certificate or other document by the

Chairperson or the Secretary shall mean that such Bonds, certificate or other document

may be executed or attested by an Acting Chairperson or Acting Secretary.
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ARTICLE II

AUTHORIZATION OF ACQUISITION AND

CONSTRUCTION OF THE PROJECT

AND REFU1~1DING OF THE NOTES

Section 2.01. Authorization of Acquisition and Construction of the Project

and Refunding of the Notes There are hereby authorized and ordered the acquisition and

construction of the Project and the refunding of the Notes, at an estimated cost of

$6,500,000, in accordance with the plans and specifications which have been prepared by
the Consulting Engineers, heretofore filed in the office of the Governing Body. The

proceeds of the Series 2008 Bonds shall be applied as provided in Article VI hereof. The

Issuer has received bids and will enter into contracts for the acquisition and construction

of the Project, in an amount and otherwise compatible with the financing plan submitted

to the Authority and the Council.

The cost of the Project is estimated to be $6,500,000, of which

approximately $5,000,000 will be obtained from proceeds of the Series 2008 A Bonds,
and approximately $1,500,000 will be obtained from a grant by the West Virginia
Infrastructure Fund.

The cost of refunding the Notes is estimated to be $196,728, which will be

obtained from the proceeds of the Series 2008 A Bonds.
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ARTICLE III

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION

AND SALE OF BONDS; AUTHORIZATION AND EXECUTION

OF LOAN AGREEMENT

Section 3.01. Authorization of Bonds For the purposes of capitalizing
interest on the Series 2008 Bonds, funding the respective Reserve Accounts for the

Series 2008 Bonds, paying Costs of the Project not otherwise provided for, paying the

costs of refunding the Notes, and paying certain costs of issuance of the Series 2008

Bonds and related costs, or any or all of such purposes, as determined by the

Supplemental Resolution, there shall be and hereby are authorized to be issued negotiable
Series 2008 Bonds of the Issuer. The Series 2008 Bonds shall be issued in one series, as

a single bond, designated “Sewer Revenue Bonds, Series 2008 A (West Virginia
Infrastructure Fund),” in the principal amount of not more than $5,000,000, and shall

have such terms as set forth hereinafter and in the Supplemental Resolution. The

proceeds of the Series 2008 Bonds remaining after funding of the Reserve Account (if
funded from Bond proceeds) and capitalizing interest on the Series 2008 Bonds, if any,

shall be deposited in or credited to the Series 2008 Bonds Construction Trust Fund

established by Section 5.01 hereof and applied as set forth in Article VI hereof.

Section 3.02. Terms of Bonds The Series 2008 Bonds shall be issued in

such principal amounts; shall bear interest, if any, at such rate or rates, not exceeding the

then legal maximum rate, payable quarterly on such dates; shall mature on such dates and

in such amounts; and shall be redeemable, in whole or in part, all as the Issuer shall

prescribe in a Supplemental Resolution or as specifically provided in the Loan

Agreement. The Series 2008 Bonds shall be payable as to principal at the office of the

Paying Agent, in any coin or currency which, on the dates of payment of principal is legal
tender for the payment of public or private debts under the laws of the United States of

America. Interest on the Series 2008 Bonds, if any, shall be paid by check or draft of the

Paying Agent mailed to the Registered Owner thereof at the address as it appears on the

books of the Bond Registrar, or by such other method as shall be mutually agreeable so

long as the Authority is the Registered Owner thereof.

Unless otherwise provided by the Supplemental Resolution, the Series 2008

A Bonds shall be issued in the form of a single bond, fully registered to the Authority,
with a record of advances and a debt service schedule attached thereto, representing the

aggregate principal amount of the Series 2008 A Bonds. The Series 2008 Bonds shall be

exchangeable at the option and expense of the Registered Owner for another fully
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registered Bond or Bonds of the same series in aggregate principal amount equal to the

amount of said Bonds then Outstanding and being exchanged, with principal installments

or maturities, as applicable, corresponding to the dates of payment of principal
installments of said Bonds; provided, that the Authority shall not be obligated to pay any

expenses of such exchange.

Subsequent series of Bonds, if any, shall be issued in fully registered form

and in denominations as determined by a Supplemental Resolution. Such Bonds shall be

dated and shall have such terms as set forth in a Supplemental Resolution.

Section 3.03. Execution of Bonds The Series 2008 Bonds shall be

executed in the name of the Issuer by the Chairperson, and the seal of the Issuer shall be

affixed thereto or imprinted thereon and attested by the Secretary. In case any one or

more of the officers who shall have signed or sealed the Series 2008 Bonds shall cease to

be such officer of the Issuer before the Series 2008 Bonds so signed and sealed have been

actually sold and delivered, such Bonds may nevertheless be sold and delivered as herein

provided and may be issued as if the person who signed or sealed such Bonds had not

ceased to hold such office. Any Series 2008 Bonds may be signed and sealed on behalf

of the Issuer by such person as at the actual time of the execution of such Bonds shall

hold the proper office in the Issuer, although at the date of such Bonds such person may

not have held such office or may not have been so authorized.

Section 3.04. Authentication and Registration No Series 2008 Bonds shall

be valid or obligatory for any purpose or entitled to any security or benefit under this

Bond Legislation unless and until the Certificate of Authentication and Registration on

such Bond, substantially in the forms set forth in Section 3.10 hereof, shall have been

manually executed by the Bond Registrar. Any such executed Certificate of

Authentication and Registration upon any such Bond shall be conclusive evidence that

such Bond has been authenticated, registered and delivered under this Bond Legislation.
The Certificate of Authentication and Registration on any such Bonds shall be deemed to

have been executed by the Bond Registrar if manually signed by an authorized officer of

the Bond Registrar, but it shall not be necessary that the same officer sign the Certificate

of Authentication and Registration on all of such Bonds issued hereunder.
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Section 3.05. Negotiability, Transfer and Registration Subject to the

provisions for transfer of registration set forth below, the Series 2008 Bonds shall be and

have all of the qualities and incidents of negotiable instruments under the Uniform

Commercial Code of the State of West Virginia, and each successive Registered Owner,
in accepting the Series 2008 Bonds shall be conclusively deemed to have agreed that such

Bonds shall be and have all of the qualities and incidents of negotiable instruments under

the Uniform Commercial Code of the State of West Virginia, and each successive

Registered Owner shall further be conclusively deemed to have agreed that such Bonds

shall be incontestable in the hands of a bona fide registered owner for value.

So long as the Series 2008 Bonds remain outstanding, the Issuer, through
the Bond Registrar as its agent, shall keep and maintain books for the registration and

transfer of the Bonds.

The registered Series 2008 Bonds shall be transferable only upon the books

of the Bond Registrar, by the Registered Owner thereof in person or by his attorney duly
authorized in writing, upon surrender thereto, together with a written instrument of

transfer satisfactory to the Bond Registrar, duly executed by the Registered Owner or his

duly authorized attorney.

In all cases in which the privilege of exchanging Series 2008 Bonds or

transferring the registered Series 2008 Bonds is exercised, all such Bonds shall be

delivered in accordance with the provisions of this Bond Legislation. All such Bonds

surrendered in any such exchanges or transfers shall forthwith be canceled by the Bond

Registrar. For every such exchange or transfer of such Bonds, the Bond Registrar may
make a charge sufficient to reimburse it for any tax, fee or other governmental charge
required to be paid with respect to such exchange or transfer and the cost of preparing
each new Bond upon each exchange or transfer, and any other expenses of the Bond

Registrar incurred in connection therewith, which sum or sums shall be paid by the

Issuer. The Bond Registrar shall not be obliged to make any such exchange or transfer of

Bonds during the period commencing on the 15th day of the month next preceding an

interest payment date on such Bonds or, in the case of any proposed redemption of such

Bonds, next preceding the date of the selection of Bonds to be redeemed, and ending on

such interest payment date or redemption date.

Section 3.06. Bonds Mutilated, Destroyed, Stolen or Lost In case any

Series 2008 Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may,
in its discretion, issue, and the Bond Registrar shall, if so advised by the Issuer,

authenticate, register and deliver, a new Bond of the same series and of like tenor as the

Bonds so mutilated, destroyed, stolen or lost, in exchange and substitution for such
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mutilated Bond, upon surrender and cancellation of such mutilated Bond, or in lieu of and

substitution for the Bond destroyed, stolen or lost, and upon the Registered Owner’s

furnishing satisfactory indemnity and complying with such other reasonable regulations
and conditions as the Issuer may prescribe and paying such expenses as the Issuer and the

Bond Registrar may incur. All Bonds so surrendered shall be cancelled by the Bond

Registrar and held for the account of the Issuer. If any such Bond shall have matured or

be about to mature, instead of issuing a substitute Bond, the Issuer may pay the same,

upon being indemnified as aforesaid, and if such Bond be lost, stolen or destroyed,
without surrender thereof.

Section 3.07. Bonds not to be Indebtedness of the Issuer The Series 2008

Bonds shall not, in any event, be or constitute an indebtedness of the Issuer within the

meaning of any constitutional or statutory provision or limitation, but shall be payable
solely from the Net Revenues derived from the operation of the System as herein

provided. No Registered Owner of such Bonds shall ever have the right to compel the

exercise of the taxing power of the Issuer, if any, to pay such Bonds or the interest, if any,

thereon.

Section 3.08. Bonds Secured by Pledge of Net Revenues The payment of

the debt service of the Series 2008 Bonds shall be secured by a first lien on the Net

Revenues derived from the System. Such Net Revenues in an amount sufficient to pay

the principal of and interest, if any, on and other payments for the Series 2008 Bonds and

to make all other payments provided for in the Bond Legislation, are hereby irrevocably
pledged to such payments as they become due.

Section 3.09. Delivery of Bonds The Issuer shall execute and deliver the

Series 2008 Bonds to the Bond Registrar, and the Bond Registrar shall authenticate,

register and deliver the Series 2008 Bonds to the original purchasers upon receipt of a

request and authorization to the Bond Registrar on behalf of the Issuer, signed by an

Authorized Officer, to authenticate, register and deliver such Bonds to the original
purchasers.

Section 3.10. Form of Bonds The text of each series of the Series 2008

Bonds shall be in substantially the following form, with such omissions, insertions and

variations as may be necessary and desirable and authorized or permitted hereby, or by

any Supplemental Resolution adopted prior to the issuance thereof:
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(FORM OF SERIES 2008 A BOND)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

CANYON PUBLIC SERVICE DISTRICT

SEWER REVENUE BOND, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

No.AR-__ $______

KNOW ALL MEN BY THESE PRESENTS: That on this ~day of

________

200_, CANYON PUBLIC SERVICE DISTRICT, a public service district,

public corporation and political subdivision of the State of West Virginia in Monongalia

County of said State (the “Issuer”), for value received, hereby promises to pay, solely
from the special funds provided therefor, as hereinafter set forth, to the WEST

VIRGINIA WATER DEVELOPMENT AUTHORITY (the “Authority”) or registered
assigns, the sum of_______________________ DOLLARS ($ ), or such

lesser amount as shall have been advanced to the Issuer hereunder and not previously

repaid, as set forth in the “Record of Advances” attached as EXHIBIT A hereto and

incorporated herein by reference, in quarterly installments on March 1, June 1,

September 1 and December 1 of each year, commencing ________1,
,
as set forth on

the “Debt Service Schedule” attached as EXHIBIT B hereto and incorporated herein by
reference.

This Bond shall bear no interest. Principal installments of this Bond are

payable in any coin or cunency which, on the respective dates of payment of such

installments, is legal tender for the payment of public and private debts under the laws of

the United States of America, at the office of the West Virginia Municipal Bond

Commission, Charleston, West Virginia (the “Paying Agent”).

This Bond may be redeemed prior to its stated date of maturity in whole or

in part, but only with the express written consent of the Authority and the West Virginia
Infrastructure and Jobs Development Council (the “Council”), and upon the terms and

conditions prescribed by, and otherwise in compliance with, the Loan Agreement by and

between the Issuer and the Authority, on behalf of the Council, dated

_____________,200_.
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This Bond is issued (i) to pay in full the entire outstanding principal of and

all accrued interest and administrative fees on the Issuer’s Sewerage System Design
Notes, Series 2006 A (West Virginia Infrastructure Fund) (the “Notes”), heretofore

issued to pay the costs of design of the Project (hereinafter defined); (ii) to pay a portion
of the costs of acquisition and construction of certain improvements and extensions to the

existing public sewer facilities of the Issuer (the “Project”); and (iii) to pay certain costs

of issuance of this Bond and related costs. The existing public sewer facilities of the

Issuer, the Project and any further improvements or extensions thereto are herein called

the “System.” This Bond is issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly Chapter 16,

Article 1 3A and Chapter 31, Article 1 5A of the Code of West Virginia, 1931, as amended

(collectively, the “Act”), a Bond Resolution duly adopted by the Issuer on

_______________

200_, and a Supplemental Resolution duly adopted by the Issuer on

200_(collectively, the “Bond Legislation”), and is subject to all the

terms and conditions thereof. The Bond Legislation provides for the issuance of

additional bonds under certain conditions, and such bonds would be entitled to be paid
and secured equally and ratably from and by the funds and revenues and other security

provided for this Bond under the Bond Legislation.

This Bond is payable only from and secured by a pledge of the Net

Revenues (as defined in the Bond Legislation) to be derived from the System and from

moneys in the reserve account created under the Bond Legislation for this Bond (the

“Series 2008 A Bonds Reserve Account”) and unexpended proceeds of this Bond. Such

Net Revenues shall be sufficient to pay the principal of and interest, if any, on all bonds

which may be issued pursuant to the Act and shall be set aside as a special fund hereby

pledged for such purpose. This Bond does not constitute an indebtedness of the Issuer

within the meaning of any constitutional or statutory provisions or limitations, nor shall

the Issuer be obligated to pay the same, except from said special fund provided from the

Net Revenues, the moneys in the Series 2008 A Bonds Reserve Account and unexpended

proceeds of this Bond. Pursuant to the Bond Legislation, the Issuer has covenanted and

agreed to establish and maintain just and equitable rates and charges for the use of the

System and the services rendered thereby, which shall be sufficient, together with other

revenues of the System, to provide for the reasonable expenses of operation, repair and

maintenance of the System, and to leave a balance each year equal to at least 115% of the

maximum amount of principal of and interest, if any, on this Bond payable in any year

and all other obligations secured by a lien on or payable from such revenues on a parity
with this Bond; provided however, that so long as there exists in the Series 2008 A Bonds

Reserve Account, an amount at least equal to the maximum amount of principal and

interest, if any, which will become due on this Bond in the then current or any succeeding

year, and in the respective reserve accounts established for any other obligations
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outstanding on a parity with this Bond, an amount at least equal to the requirement
therefor, such percentage may be reduced to 110%. The Issuer has entered into certain

further covenants with the Registered Owner (as defined in the Bond Legislation) of this

Bond for the terms of which reference is made to the Bond Legislation. Remedies

provided the Registered Owner of this Bond are exclusively as provided in the Bond

Legislation, to which reference is here made for a detailed description thereof.

Subject to the registration requirements set forth herein, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar
(as defined in the Bond Legislation) by the Registered Owner, or by its attorney duly
authorized in writing, upon the surrender of this Bond, together with a written instrument

of transfer satisfactory to the Registrar, duly executed by the Registered Owner or its

attorney duly authorized in writing.

Subject to the registration requirements set forth herein, this Bond, under

the provision of the Act, is and has all the qualities and incidents of a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment of the costs of refunding the Notes,

the costs of the Project and the costs of issuance hereof as described in the Bond

Legislation, and there shall be and hereby is created and granted a lien upon such

moneys, until so applied, in favor of the Registered Owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened, and have been performed in due time,
form and manner as required by law, and that the amount of this Bond, together with all

other obligations of the Issuer, does not exceed any limit prescribed by the Constitution

or statutes of the State of West Virginia and that a sufficient amount of the Net Revenues

of the System has been pledged to and will be set aside into said special fund by the

Issuer for the prompt payment of the principal of this Bond.

All provisions of the Bond Legislation, resolutions and statutes under

which this Bond is issued shall be deemed to be a part of the contract evidenced by this

Bond to the same extent as if written fully herein.
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IN WITNESS WHEREOF, CANYON PUBLIC SERVICE DISTRICT has

caused this Bond to be signed by its Chairperson and its corporate seal to be hereunto

affixed and attested by its Secretary, and has caused this Bond to be dated as of the date

first written above.

SEAL]

Chairperson

ATTEST:

Secretary
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(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2008 A Bonds described in the within-

mentioned Bond Legislation and has been duly registered in the name of the Registered
Owner set forth above, as of the date set forth below.

Date:
____________,

200_.

______________________________

as Registrar

Authorized Officer
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(Form ot)

EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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EXHIBIT B

DEBT SERVICE SCHEDULE
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(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers

unto the

within Bond and does hereby irrevocably constitute and

appoint Attorney to transfer the said Bond on

the books kept for registration of the within Bond of the said Issuer with full power of

substitution in the premises.

Dated:
,

In the presence of:
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Section 3.11. Sale of Bonds; Approval and Ratification of Execution of

Loan Agreement The Series 2008 Bonds shall be sold to the Authority, pursuant to the

terms and conditions of the respective Loan Agreement. If not so authorized by previous
resolution, the Chairperson is specifically authorized and directed to execute the Loan

Agreement and the Secretary is directed to affix the seal of the Issuer, attest the same and

deliver the Loan Agreement to the Authority, and any such prior execution and delivery
is hereby authorized, approved, ratified and confirmed. The Loan Agreement, including
all schedules and exhibits attached thereto, are hereby approved and incorporated into

this Bond Legislation.

Section 3.12. Filing of Amended Schedule Upon completion of the

acquisition and construction of the Project, the Issuer will file with the Authority and the

Council, a schedule, the forms of which will be provided by the Council, setting forth the

actual costs of the Project and sources of funds therefor.
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ARTICLE IV

RESERVED]
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ARTICLE V

FUNDS AND ACCOUNTS; SYSTEM REVENUES

AND APPLICATION THEREOF

Section 5.01. Establishment of Funds and Accounts with Depository Bank

The following special funds or accounts are hereby created with and shall be held by the

Depository Bank separate and apart from all other funds or accounts of the Depository
Bank and the Issuer and from each other:

(1) Revenue Fund;

(2) Renewal and Replacement Fund; and

(3) Series 2008 Bonds Construction Trust Fund.

Section 5.02. Establishment of Funds and Accounts with Commission The

following special funds or accounts are hereby created with and shall be held by the

Commission separate and apart from all other funds or accounts of the Commission and

the Issuer and from each other:

(1) Series 2008 A Bonds Sinking Fund; and

(2) Series 2008 A Bonds Reserve Account.

Section 5.03. System Revenues; Flow of Funds A. The entire Gross

Revenues derived from the operation of the System shall be deposited upon receipt in the

Revenue Fund. The Revenue Fund shall constitute a trust fund for the purposes provided
in this Bond Legislation and shall be kept separate and distinct from all other funds of the

Issuer and the Depository Bank and used only for the purposes and in the manner herein

provided. All revenues at any time on deposit in the Revenue Fund shall be disposed of

only in the following order of priority:

(1) The Issuer shall first, each month, pay from the Revenue

Fund the Operating Expenses of the System.

(2) The Issuer shall next, on the first day of each month, transfer

from the Revenue Fund and simultaneously remit to the Commission, commencing 3

months prior to the first date of payment of principal of the Series 2008 A Bonds, for
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deposit in the Series 2008 A Bonds Sinking Fund, an amount equal to 1/3rd of the

amount of principal which will mature and become due on the Series 2008 A Bonds on

the next ensuing quarterly principal payment date; provided that, in the event the period
to elapse between the date of such initial deposit in the Series 2008 A Bonds Sinking
Fund and the next quarterly principal payment date is less than 3 months, then such

monthly payment shall be increased proportionately to provide, 1 month prior to the next

quarterly principal payment date, the required amount of principal coming due on such

date.

(3) The Issuer shall next, on the first day of each month,

commencing 3 months after the completion of construction of the Project, as certified by
the Consulting Engineers, if not fully funded upon the issuance of the Series 2008 Bonds,

transfer from the Revenue Fund and simultaneously remit to the Commission for deposit
in the Series 2008 A Bonds Reserve Account, an amount equal to 11120th1 of the

Series 2008 A Bonds Reserve Requirement, until the amount in the Series 2008 A Bonds

Reserve Account equals the Series 2008 A Bonds Reserve Requirement; provided that,

no further payments shall be made into the Series 2008 A Bonds Reserve Account when

there shall have been deposited therein, and as long as there shall remain on deposit
therein, an amount equal to the Series 2008 A Bonds Reserve Requirement.

(4) The Issuer shall next, on the first day of each month,

commencing 3 months after the completion of construction of the Project, as certified by
the Consulting Engineers, transfer from the Revenue Fund and remit to the Depository
Bank for deposit in the Renewal and Replacement Fund, an amount equal to 2 1/2% of

the Gross Revenues each month, exclusive of any payments for account of any Reserve

Account. All funds in the Renewal and Replacement Fund shall be kept apart from all

other funds of the Issuer or of the Depository Bank and shall be invested and reinvested

in accordance with Article VIII hereof. Withdrawals and disbursements may be made

from the Renewal and Replacement Fund for replacements, repairs, improvements or

extensions to the System; provided that, any deficiencies in any Reserve Account, except
to the extent such deficiency exists because the required payments into such account have

not, as of the date of determination of a deficiency, funded such account to the maximum

extent required hereof, shall be promptly eliminated with moneys from the Renewal and

Replacement Fund.

Moneys in the Sinking Funds shall be used only for the purposes of

paying principal of and interest, if any, on the Series 2008 Bonds, respectively, as the

same shall become due. Moneys in the Reserve Accounts shall be used only for the

purposes of paying principal of and interest, if any, on the Series 2008 Bonds,
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respectively, as the same shall come due, when other moneys in the Sinking Funds are

insufficient therefor, and for no other purpose.

All investment earnings on moneys in the Reserve Accounts (if fully
funded) shall be returned, not less than once each year, by the Commission to the Issuer,

and such amounts shall, during construction of the Project, be deposited in the Series

2008 Bonds Construction Trust Fund, and following completion of construction of the

Project, shall be deposited in the Revenue Fund and applied in full, first to the next

ensuing interest payment, if any, due on the Series 2008 Bonds, respectively, and then to

the next ensuing principal payment due thereon, all on a pro rata basis.

Any withdrawals from the Reserve Accounts which result in a

reduction in the balance therein to below the respective Reserve Requirements shall be

subsequently restored from the first Net Revenues available after all required payments
have been made in full in the order set forth above.

As and when additional Bonds ranking on a parity with the Series 2008

Bonds are issued, provision shall be made for additional payments into the respective
sinking funds sufficient to pay the interest on such additional parity Bonds and

accomplish retirement thereof at maturity and to accumulate a balance in the respective
reserve accounts in an amount equal to the requirement therefor.

The Issuer shall not be required to make any further payments into the

Sinking Funds or the Reserve Accounts when the aggregate amount of funds therein are

at least equal to the respective aggregate principal amount of the Series 2008 Bonds then

Outstanding and all interest, if any, to accrue until the maturity thereof.

Interest, principal or reserve account payments, whether made for a

deficiency or otherwise, shall be made on a parity and pro rata, with respect to the

Series 2008 Bonds, in accordance with the respective principal amounts then

Outstanding.

The Commission is hereby designated as the fiscal agent for the

administration of the Series 2008 A Bonds Sinking Fund and the Series 2008 A Bonds

Reserve Account created hereunder, and all amounts required for such accounts shall be

remitted to the Commission from the Revenue Fund by the Issuer at the times provided
herein. If required by the Authority at any time, the Issuer shall make the necessary

arrangements whereby required payments into such accounts shall be automatically
debited from the Revenue Fund and electronically transferred to the Commission on the

dates required hereunder.
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Moneys in the Series 2008 A Bonds Sinking Fund and the Series 2008 A

Bonds Reserve Account shall be invested and reinvested by the Commission in

accordance with Section 8.01 hereof.

The Sinking Funds and the Reserve Accounts shall be used solely and oniy
for, and are hereby pledged for, the purpose of servicing the Series 2008 Bonds,

respectively, under the conditions and restrictions set forth herein.

B. The Issuer shall on the first day of each month (if the first day is not

a business day, then the first business day of each month) deposit with the Commission

the required interest, principal and reserve account payments and all such payments shall

be remitted to the Commission with appropriate instructions as to the custody, use and

application thereof consistent with the provisions of this Bond Legislation. All

remittances made by the Issuer to the Commission shall clearly identify the fund or

account into which each amount is to be deposited.

C. The Issuer shall complete the “Monthly Payment Form,” a form of

which is attached to the Loan Agreement, and submit a copy of said form, together with a

copy of its payment check to the Authority by the 5th day of such calendar month.

D. Whenever all of the required and provided transfers and payments
from the Revenue Fund into the several special funds, as hereinbefore provided, are

current and there remains in the Revenue Fund a balance in excess of the estimated

amounts required to be so transferred and paid into such funds during the following
month or such other period as required by law, such excess shall be considered Surplus
Revenues. Surplus Revenues may be used for any lawful purpose of the System.

E. The Issuer shall remit from the Revenue Fund to the Commission,

the Registrar, the Paying Agent or the Depository Bank, on such dates as the respective
parties shall require, such additional sums as shall be necessary to pay their respective
charges and fees then due. In the case of payments to the Commission under this

paragraph, the Issuer shall, if required by the Authority at any time, make the necessary

arrangements whereby such required payments shall be automatically debited from the

Revenue Fund and electronically transferred to the Commission on the dates required.

F. The moneys in excess of the maximum amounts insured by FDIC in

all funds and accounts shall at all times be secured, to the full extent thereof in excess of

such insured sum, by Qualified Investments as shall be eligible as security for deposits of

state and municipal funds under the laws of the State.
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G. If on any monthly payment date the revenues are insufficient to

place the required amount in any of the funds and accounts as hereinabove provided, the

deficiency shall be made up in the subsequent payments in addition to the payments
which would otherwise be required to be made into the funds and accounts on the

subsequent payment dates; provided however that the priority of curing deficiencies in

the funds and accounts herein shall be in the same order as payments are to be made

pursuant to this Section 5.03, and the Net Revenues shall be applied to such deficiencies

before being applied to any other payments hereunder.

H. The Gross Revenues of the System shall only be used for purposes

of the System.
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ARTICLE VI

APPLICATION OF BOND PROCEEDS

Section 6.01. Application of Bond Proceeds; Pledge of Unexpended Bond

Proceeds From the moneys received from the sale of the Series 2008 Bonds, the

following amounts shall be first deducted and deposited in the order set forth below:

A. From the proceeds of the Series 2008 A Bonds, there shall first be

deposited in the Series 2008 A Bonds Sinking Fund, the amount, if any, set forth in the

Supplemental Resolution as capitalized interest; provided, that such amount may not

exceed the amount necessary to pay interest on the Series 2008 A Bonds for the period
commencing on the date of issuance of the Series 2008 A Bonds and ending 6 months

after the estimated date of completion of construction of the Project.

B. Next, from the proceeds of the Series 2008 A Bonds, there shall be

deposited in the Series 2008 A Bonds Reserve Account, the amount, if any, set forth in

the Supplemental Resolution for funding the Series 2008 A Bonds Reserve Account.

C. Next, from the proceeds of the Series 2008 A Bonds, there shall be

paid to the Commission, the amount set forth in the Supplemental Resolution for paying
in full the entire outstanding principal of and all accrued interest and administrative fees

on the Notes.

D. As the Issuer receives advances of the remaining moneys derived

from the sale of the Series 2008 A Bonds, such moneys shall be deposited with the

Depository Bank in the Series 2008 Bonds Construction Trust Fund and applied solely to

payment of costs of the Project in the manner set forth in Section 6.02 and until so

expended, are hereby pledged as additional security for the Series 2008 A Bonds.

E. After completion of construction of the Project, as certified by the

Consulting Engineers, and all costs have been paid, any remaining proceeds of the

Series 2008 A Bonds shall be expended as directed by the Council.

Section 6.02. Disbursements From the Bond Construction Trust Fund The

Issuer shall each month provide the Council with a requisition for the costs incurred for

the Project, together with such documentation as the Council shall require. Payments of

all costs of the Project shall be made monthly.
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Except as provided in Section 6.01 hereof, disbursements of proceeds of the

Series 2008 A Bonds from the Series 2008 Bonds Construction Trust Fund shall be made

only after submission to and approval from the Council of a certificate, signed by an

Authorized Officer and the Consulting Engineers, stating that:

(a) None of the items for which the payment is proposed to be made has

formed the basis for any disbursement theretofore made;

(b) Each item for which the payment is proposed to be made is or was

necessary in connection with the Project and constitutes a cost of the Project;

(c) Each of such costs has been otherwise properly incurred; and

(d) Payment for each of the items proposed is then due and owing.

The Issuer shall expend all proceeds of the Series 2008 A Bonds within 3

years of the date of issuance of the Council’s bonds, the proceeds of which were used to

make the loan to the Issuer.

Pending such application, moneys in the Series 2008 Bonds Construction

Trust Fund shall be invested and reinvested in Qualified Investments at the written

direction of the Issuer.
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ARTICLE VII

ADDITIONAL COVENANTS OF THE ISSUER

Section 7.01. General Covenants of the Issuer All the covenants,

agreements and provisions of this Bond Legislation shall be and constitute valid and

legally binding covenants of the Issuer and shall be enforceable in any court of competent

jurisdiction by any Registered Owner of the Series 2008 Bonds. In addition to the other

covenants, agreements and provisions of this Bond Legislation, the Issuer hereby
covenants and agrees with the Registered Owner of the Series 2008 Bonds as hereinafter

provided in this Article VII. All such covenants, agreements and provisions shall be

irrevocable, except as provided herein, as long as any of the Series 2008 Bonds or the

interest, if any, thereon is Outstanding and unpaid.

Section 7.02. Bonds not to be Indebtedness of the Issuer The Series 2008

Bonds shall not be nor constitute an indebtedness of the Issuer within the meaning of any

constitutional, statutory or charter limitation of indebtedness, but shall be payable solely
from the funds pledged for such payment by this Bond Legislation. No Registered
Owner of the Series 2008 Bonds shall ever have the right to compel the exercise of the

taxing power of the Issuer, if any, to pay the Series 2008 Bonds or the interest, if any,

thereon.

Section 7.03. Bonds Secured by Pledge of Net Revenues The payment of

the debt service of the Series 2008 Bonds shall be secured forthwith equally and ratably
with each other by a first lien on the Net Revenues derived from the System. The Net

Revenues in an amount sufficient to pay the principal of and interest, if any, on the

Series 2008 Bonds and to make the payments into all funds and accounts and all other

payments provided for in the Bond Legislation are hereby irrevocably pledged, in the

maimer provided herein, to such payments as they become due, and for the other

purposes provided in the Bond Legislation.

Section 7.04. Initial Schedule of Rates and Charges The Issuer has

obtained any and all approvals of rates and charges required by State law and has taken

any other action required to establish and impose such rates and charges, with all

requisite appeal periods having expired without successful appeal. Such rates and

charges shall be sufficient to comply with the requirements of the Loan Agreement. The

initial schedule of rates and charges for the services and facilities of the System shall be

as set forth in and approved by the PSC Order and such rates are hereby adopted.
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So long as the Series 2008 Bonds are outstanding, the Issuer covenants and

agrees to fix and collect rates, fees and other charges for the use of the System and to take

all such actions necessary to provide funds sufficient to produce the required sums set

forth in this Bond Legislation and in compliance with the Loan Agreement. In the event

the schedule of rates, fees and charges initially established for the System in connection

with the Series 2008 Bonds shall prove to be insufficient to produce the required sums set

forth in this Bond Legislation and the Loan Agreement, the Issuer hereby covenants and

agrees that it will, to the extent or in the manner authorized by law, immediately adjust
and increase such schedule of rates, fees and charges and take all such actions necessary

to provide funds sufficient to produce the required sums set forth in this Bond Legislation
and the Loan Agreement.

Section 7.05. Sale of the System So long as the Series 2008 Bonds are

outstanding and except as otherwise required by law or with the written consent of the

Council and the Authority, the System may not be sold, mortgaged, leased or otherwise

disposed of, except as a whole, or substantially as a whole, and only if the net proceeds to

be realized shall be sufficient to fully pay all the Bonds Outstanding in accordance with

Article X hereof. The proceeds from any such sale, mortgage, lease or other disposition
of the System shall be remitted to the Sinking Fund and applied to the payment of

principal of and interest, if any, on the Series 2008 Bonds. Any balance remaining after

the payment of the Series 2008 Bonds and interest, if any, thereon shall be remitted to the

Issuer unless necessary for the payment of other obligations of the Issuer payable out of

the revenues of the System.

The foregoing provision notwithstanding, the Issuer shall have and hereby
reserves the right to sell, lease or otherwise dispose of any of the property comprising a

part of the System hereinafter determined in the manner provided herein to be no longer

necessary, useful or profitable in the operation thereof. Prior to any such sale, lease or

other disposition of such property, if the amount to be received therefor, together with all

other amounts received during the same Fiscal Year for such sales, leases or other

dispositions of such properties, is not in excess of $10,000, the Issuer shall, by resolution

duly adopted, determine that such property comprising a part of the System is no longer

necessary, useful or profitable in the operation thereof and may then provide for the sale

of such property. The proceeds of any such sale shall be deposited in the Renewal and

Replacement Fund. If the amount to be received from such sale, lease or other

disposition of said property, together with all other amounts received during the same

Fiscal Year for such sales, leases or other dispositions of such properties, shall be in

excess of $10,000 but not in excess of $50,000, the Issuer shall first, determine upon

consultation with the Consulting Engineers that such property comprising a part of the

System is no longer necessary, useful or profitable in the operation thereof and may then,
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if it be so advised, by resolution duly adopted, authorize such sale, lease or other

disposition of such property in accordance with the laws of the State. The proceeds of

any such sale shall be deposited in the Renewal and Replacement Fund. The payment of

such proceeds into the Renewal and Replacement Fund shall not reduce the amount

required to be paid into said fund by other provisions of this Bond Legislation. No sale,

lease or other disposition of the properties of the System shall be made by the Issuer if

the proceeds to be derived therefrom, together with all other amounts received during the

same Fiscal Year for such sales, leases, or other dispositions of such properties, shall be

in excess of $50,000 and insufficient to pay all Bonds then Outstanding without the prior
approval and consent in writing of the Registered Owners of the Bonds then Outstanding.
The Issuer shall prepare the form of such approval and consent for execution by the then

Registered Owners of the Bonds for the disposition of the proceeds of the sale, lease or

other disposition of such properties of the System.

Section 7.06. Issuance of Other Obligations Payable Out of Revenues and

General Covenant Against Encumbrances Except as provided in this Section 7.06 and

Section 7.07 hereof, the Issuer shall not issue any obligations whatsoever payable from

the revenues of the System which rank prior to, or equally, as to lien on and source of and

security for payment from such revenues with the Series 2008 Bonds. All obligations
issued by the Issuer after the issuance of the Series 2008 Bonds and payable from the

revenues of the System, except such additional parity Bonds, shall contain an express

statement that such obligations are junior and subordinate, as to lien on, pledge and

source of and security for payment from such revenues and in all other respects, to the

Series 2008 Bonds; provided, that no such subordinate obligations shall be issued unless

all payments required to be made into all funds and accounts set forth herein have been

made and are current at the time of the issuance of such subordinate obligations.

Except as provided above, the Issuer shall not create, or cause or permit to

be created, any debt, lien, pledge, assignment, encumbrance or any other charge having
priority over or being on a parity with the lien of the Series 2008 Bonds, and the interest

thereon, if any, upon any or all of the income and revenues of the System pledged for

payment of the Series 2008 Bonds and the interest thereon, if any, in this Bond

Legislation, or upon the System or any part thereof.

The Issuer shall give the Council and the Authority prior written notice of

its issuance of any other obligations to be used for the System, payable from the revenues

of the System or from any grants, or any other obligations related to the Project or the

System.
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Section 7.07. Parity Bonds No Parity Bonds, payable out of the revenues

of the System, shall be issued after the issuance of the Series 2008 Bonds pursuant to this

Bond Legislation, except with the prior written consent of the Authority and the Council

under the conditions and in the manner herein provided.

All Parity Bonds issued hereunder shall be on a parity in all respects with

the Series 2008 Bonds.

No such Parity Bonds shall be issued except for the purposes of financing
the costs of the design, acquisition or construction of extensions and improvements to the

System or refunding any outstanding Bonds, or both such purposes.

No Parity Bonds shall be issued at any time, unless there has been procured
and filed with the Secretary a written statement by the Independent Certified Public

Accountants, reciting the conclusion that the Net Revenues actually derived, subject to

the adjustments hereinafter provided for, from the System during any 12 consecutive

months, within the 18 months immediately preceding the date of the actual issuance of

such Parity Bonds, plus the estimated average increased annual Net Revenues to be

received in each of the 3 succeeding years after the completion of the improvements to be

financed by such Parity Bonds, if any, shall not be less than 115% of the largest

aggregate amount that will mature and become due in any succeeding Fiscal Year for

principal of and interest, if any, on the following:

(1) The Bonds then Outstanding;

(2) Any Parity Bonds theretofore issued pursuant to the provisions
contained in this Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The “estimated average increased annual Net Revenues to be received in

each of the 3 succeeding years,” as that term is used in the computation provided in the

above paragraph, shall refer only to the increased Net Revenues estimated to be derived

from (a) the improvements to be financed by such Parity Bonds and (b) any increase in

rates adopted by the Issuer and approved by the PSC, the period for appeal of which has

expired prior to the date of issuance of such Parity Bonds, and shall not exceed the

amount to be stated in a certificate of the Independent Certified Public Accountants,

which shall be filed in the office of the Secretary prior to the issuance of such Parity
Bonds.
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The Net Revenues actually derived from the System during the 12-

consecutive-month period hereinabove referred to may be adjusted by adding to such Net

Revenues such additional Net Revenues which would have been received, in the opinion
of the Independent Certified Public Accountants, on account of increased rates, rentals,

fees and charges for the System adopted by the Issuer, the period for appeal of which has

expired prior to issuance of such Parity Bonds.

All covenants and other provisions of this Bond Legislation (except as to

details of such Parity Bonds inconsistent herewith) shall be for the equal benefit,

protection and security of the Registered Owners of the Bonds and the Registered
Owners of any Parity Bonds subsequently issued from time to time within the limitations

of and in compliance with this section. Bonds issued on a parity, regardless of the time

or times of their issuance, shall rank equally with respect to their lien on the revenues of

the System and their source of and security for payment from said revenues, without

preference of any Bond of one series over any other Bond of the same series. The Issuer

shall comply fully with all the increased payments into the various funds and accounts

created in this Bond Legislation required for and on account of such Parity Bonds, in

addition to the payments required for Bonds theretofore issued pursuant to this Bond

Legislation.

Parity Bonds shall not be deemed to include bonds, notes, certificates or

other obligations subsequently issued, the lien of which on revenues of the System is

subject to the prior and superior liens of the Bonds on such revenues. The Issuer shall not

issue any obligations whatsoever payable from revenues of the System, or any part

thereof, which rank prior to or, except in the manner and under the conditions provided in

this section, equally, as to lien on and source of and security for payment from such

revenues, with the Bonds.

No Parity Bonds shall be issued any time, however, unless all the payments
into the respective funds and accounts provided for in this Bond Legislation with respect

to the Bonds then Outstanding, and any other payments provided for in this Bond

Legislation, shall have been made in full as required to the date of delivery of such Parity
Bonds, and the Issuer shall then be in full compliance with all the covenants, agreements
and terms of this Bond Legislation.
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Section 7.08. Books; Records and Audit The Issuer shall keep complete
and accurate records of the cost of acquiring the Project site and the costs of acquiring,

constructing and installing the Project. The Issuer shall permit the Council and the

Authority, or their agents and representatives, to inspect all books, documents, papers and

records relating to the Project and the System at all reasonable times for the purpose of

audit and examination. The Issuer shall submit to the Council and the Authority such

documents and information as they may reasonably require in connection with the

acquisition, construction and installation of the Project, the operation and maintenance of

the System and the administration of the loan or any grants or other sources of financing
for the Project.

The Issuer shall permit the Council and the Authority, or their agents and

representatives, to inspect all records pertaining to the operation and maintenance of the

System at all reasonable times following completion of acquisition and construction of

the Project and commencement of operation thereof, or, if the Project is an improvement
to an existing system, at any reasonable time following commencement of construction.

The Issuer will keep books and records of the System, which shall be

separate and apart from all other books, records and accounts of the Issuer, in which

complete and correct entries shall be made of all transactions relating to the System, and

any Registered Owner of the Bonds issued pursuant to this Bond Legislation shall have

the right at all reasonable times to inspect the System and all parts thereof and all records,

accounts and data of the Issuer relating thereto.

The accounting system for the System shall follow current generally
accepted accounting principles and safeguards to the extent allowed and as prescribed by
the PSC. Separate control accounting records shall be maintained by the Issuer.

Subsidiary records as may be required shall be kept in the manner and on the forms,

books and other bookkeeping records as prescribed by the Governing Body. The

Governing Body shall prescribe and institute the manner by which subsidiary records of

the accounting system which may be installed remote from the direct supervision of the

Governing Body shall be reported to such agent of the Issuer as the Governing Body shall

direct.

The Issuer shall file with the Council, the Authority or any other original
purchaser of the Series 2008 Bonds, and shall mail in each year to any Registered Owner
of the Series 2008 Bonds, requesting the same, an annual report containing the following:

(A) A statement of Gross Revenues, Operating Expenses, Net Revenues

and Surplus Revenues derived from and relating to the System.
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(B) A balance sheet statement showing all deposits in all the funds and

accounts provided for in this Bond Legislation, and the status of all said funds and

accounts.

(C) The amount of any Bonds, notes or other obligations outstanding.

The Issuer shall also, at least once a year, cause the books, records and

accounts of the System to be audited by Independent Certified Public Accountants (and
to the extent legally required in compliance with the applicable 0MB Circular, or any

successor thereto, and the Single Audit Act, or any successor thereto) and shall mail upon

request, and make available generally, the report of the Independent Certified Public

Accountants, or a summary thereof, to any Registered Owner of the Series 2008 Bonds,

and shall submit said report to the Council and the Authority or any other original

purchaser of the Series 2008 Bonds. Such audit report submitted to the Authority and the

Council shall include a statement that notes whether the results of tests disclosed

instances of noncompliance that are required to be reported under government auditing
standards and, if they are, describes the instances of noncompliance and the audited

financial statements shall include a statement that notes whether the revenues of the

System are adequate to meet the Issuer’s Operating Expenses and debt service and

reserve requirements.

Subject to the terms, conditions and provisions of the Loan Agreement and

the Act, the Issuer has acquired, or shall do all things necessary to acquire, the proposed
site of the Project and shall do, is doing or has done all things necessary to construct the

Project in accordance with the plans, specifications and designs prepared by the

Consulting Engineers. All real estate and interests in real estate and all personal property

constituting the Project and the Project site heretofore or hereafter acquired shall at all

times be and remain the property of the Issuer.

The Issuer shall permit the Council and the Authority, or their agents and

representatives, to enter and inspect the Project site and Project facilities at all reasonable

times. Prior to, during and after completion of construction and commencement of

operation of the Project, the Issuer shall also provide the Council and the Authority, or

their agents and representatives, with access to the System site and System facilities as

may be reasonably necessary to accomplish all of the powers and rights of the Council

and the Authority with respect to the System pursuant to the Act.
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Section 7.09. Rates Prior to the issuance of the Series 2008 Bonds,

equitable rates or charges for the use of and service rendered by the System shall be

established all in the manner and form required by law, and copies of such rates and

charges so established will be continuously on file with the Secretary, which copies will

be open to inspection by all interested parties. The schedule of rates and charges shall at

all times be adequate to produce Gross Revenues from the System sufficient to pay

Operating Expenses and to make the prescribed payments into the funds created

hereunder. Such schedule of rates and charges shall be changed and readjusted whenever

necessary so that the aggregate of the rates and charges will be sufficient for such

purposes. In order to assure full and continuous performance of this covenant, with a

margin for contingencies and temporary unanticipated reduction in income and revenues,

the Issuer hereby covenants and agrees that the schedule of rates or charges from time to

time in effect shall be sufficient, together with other revenues of the System (i) to provide
for all Operating Expenses of the System and (ii) to leave a balance each Fiscal Year

equal to at least 115% of the maximum amount required in any succeeding Fiscal Year

for payment of principal of and interest, if any, on the Series 2008 Bonds and all other

obligations secured by a lien on or payable from such revenues on a parity with the

Series 2008 Bonds; provided that, in the event that amounts equal to or in excess of the

Reserve Requirements are on deposit respectively in the Reserve Accounts and the

reserve accounts for obligations on a parity with the Series 2008 Bonds are funded at

least at the requirement therefor, such balance each Fiscal Year need only equal at least

110% of the maximum amount required in any succeeding Fiscal Year for payment of

principal of and interest, if any, on the Series 2008 Bonds and all other obligations
secured by a lien on or payable from such revenues on a parity with the Series 2008

Bonds. In any event, the Issuer shall not reduce the rates or charges for services

described in Section 7.04.

Section 7.10. Operating Budget and Monthly Financial Report The Issuer

shall annually, at least 30 days preceding the beginning of each Fiscal Year, prepare and

adopt by resolution a detailed, balanced budget of the estimated revenues and

expenditures for operation and maintenance of the System during the succeeding Fiscal

Year and shall submit a copy of such budget to the Council and the Authority within 30

days of adoption thereof. No expenditures for the operation and maintenance of the

System shall be made in any Fiscal Year in excess of the amounts provided therefor in

such budget without a written finding and recommendation by a professional engineer,
which finding and recommendation shall state in detail the purpose of and necessity for

such increased expenditures for the operation and maintenance of the System, and no

such increased expenditures shall be made until the Is suer shall have approved such

finding and recommendation by a resolution duly adopted. No increased expenditures in

excess of 10% of the amount of such budget shall be made except upon the further
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certificate of a professional engineer that such increased expenditures are necessary for

the continued operation of the System. The Issuer shall mail copies of such annual

budget and all resolutions authorizing increased expenditures for operation and

maintenance to the Council and the Authority and to any Registered Owner of any

Bonds, within 30 days of adoption thereof, and shall make available such budgets and all

resolutions authorizing increased expenditures for operation and maintenance of the

System at all reasonable times to the Council and the Authority and to any Registered
Owner of any Bonds, or anyone acting for and on behalf of such Registered Owner.

Commencing on the date contracts are executed for the acquisition and

construction of the Project and for two years following the completion of the Project, the

Issuer shall each month complete a “Monthly Financial Report,” a form of which is

attached to the respective Loan Agreements, and forward a copy of such report to the

Council and the Authority by the 10th day of each month.

Section 7.11. Engineering Services and Operating Personnel The Issuer

shall obtain a certificate of the Consulting Engineers in the form attached to the Loan

Agreement, stating, among other things, that the Project has been or will be constructed

in accordance with the approved plans, specifications and designs as submitted to the

Council and the Authority, the Project is adequate for the purposes for which it was

designed, the funding plan as submitted to the Council and the Authority is sufficient to

pay the costs of acquisition and construction of the Project, and all permits required by
federal and state laws for construction of the Project have been obtained.

The Issuer shall provide and maintain competent and adequate engineering
services satisfactory to the Council and the Authority, covering the supervision and

inspection of the development and construction of the Project and bearing the

responsibility of assuring that construction conforms to the plans, specifications and

designs prepared by the Consulting Engineers, which have been approved by all

necessary governmental bodies. Such engineer shall certify to the Council, the Authority
and the Issuer at the completion of construction that construction of the Project is in

accordance with the approved plans, specifications and designs, or amendments thereto,

approved by all necessary governmental bodies.

Section 7.12. No Competing Franchise To the extent legally allowable, the

Issuer shall not grant or cause, consent to or allow the granting of, any franchise or permit
to any person, firm, corporation, body, agency or instrumentality whatsoever for the

providing of any services which would compete with services provided by the System.
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Section 7.13. Enforcement of Collections The Issuer shall diligently
enforce and collect all fees, rentals or other charges for the services and facilities of the

System, and take all steps, actions and proceedings for the enforcement and collection of

such fees, rentals or other charges which shall become delinquent to the full extent

permitted or authorized by the Act, the rules and regulations of the PSC and other laws of

the State of West Virginia.

Whenever any fees, rates, rentals or other charges for the services and

facilities of the System shall remain unpaid for a period of 20 days after the same shall

become due and payable, the user of the services and facilities shall be delinquent until

such time as all such rates and charges are fully paid. To the extent authorized by the

laws of the State and the rules and regulations of the PSC, rates, rentals and other

charges, if not paid, when due, shall become a lien on the premises served by the System.
The Issuer further covenants and agrees that, it will, to the full extent permitted by law

and the rules and regulations promulgated by the PSC, discontinue and shut off the

services of the System and any services and facilities of the water system, if so owned by
the Issuer, to all users of the services of the System delinquent in payment of charges for

the services of the System and will not restore such services of either system until all

delinquent charges for the services of the System, plus reasonable interest and penalty
charges for the restoration of service, have been fully paid and shall take all further

actions to enforce collections to the maximum extent permitted by law. If the water

facilities are not owned by the Issuer, the Issuer shall enter into a termination agreement
with the water provider, subject to any required approval of such agreement by the PSC

and all rules, regulations and orders of the PSC.

Section 7.14. No Free Services Except as required by law, the Issuer shall

not render or cause to be rendered any free services of any nature by the System, nor shall

any preferential rates be established for users of the same class; and in the event the

Issuer, or any department, agency, instrumentality, officer or employee of the Issuer shall

avail itself or themselves of the facilities or services provided by the System, or any part

thereof, the same rates, fees or charges applicable to other customers receiving like

services under similar circumstances shall be charged the Issuer and any such

department, agency, instrumentality, officer or employee. The revenues so received shall

be deemed to be revenues derived from the operation of the System, and shall be

deposited and accounted for in the same manner as other revenues derived from such

operation of the System.
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Section 7.15. Insurance and Construction Bonds A. The Issuer hereby
covenants and agrees that so long as the Bonds remain Outstanding, the Issuer shall, as an

Operating Expense, procure, carry and maintain insurance with a reputable insurance

carrier or carriers as is customarily covered with respect to works and properties similar

to the System. Such insurance shall initially cover the following risks and be in the

following amounts:

(1) FIRE, LIGHTNING, VANDALISM, MALICIOUS MISCHIEF

AND EXTENDED COVERAGE INSURANCE, on all above-ground insurable portions
of the System in an amount equal to the actual cost thereof. In time of war the Issuer will

also carry and maintain insurance to the extent available against the risks and hazards of

war. The proceeds of all such insurance policies shall be placed in the Renewal and

Replacement Fund and used only for the repairs and restoration of the damaged or

destroyed properties or for the other purposes provided herein for the Renewal and

Replacement Fund. The Issuer will itself, or will require each contractor and

subcontractor to, obtain and maintain builder’s risk insurance (fire and extended

coverage) to protect the interests of the Issuer, the Authority, the prime contractor and all

subcontractors as their respective interests may appear, in accordance with the Loan

Agreement, during construction of the Project on a 100% basis (completed value form)

on the insurable portion of the Project, such insurance to be made payable to the order of

the Authority, the Issuer, the contractors and subcontractors, as their interests may

appear.

(2) PUBLIC LIABILITY INSURANCE, with limits of not less than

$1,000,000 per occurrence to protect the Issuer from claims for bodily injury and/or death

and not less than $500,000 per occurrence from claims for damage to property of others

which may arise from the operation of the System, and insurance with the same limits to

protect the Issuer from claims arising out of operation or ownership of motor vehicles of

or for the System.

(3) WORKER’S COMPENSATION COVERAGE FOR ALL

EMPLOYEES OF OR FOR THE SYSTEM ELIGIBLE THEREFOR; AND

PERFORMANCE AND PAYMENT BONDS, such bonds to be in the amounts of 100%

of the construction contract and to be required of each contractor contracting directly
with the Issuer, and such payment bonds will be filed with the Clerk of The County
Commission of the County in which such work is to be performed prior •to

commencement of construction of the Project in compliance with Chapter 38, Article 2,

Section 39 of the Code of West Virginia, 1931, as amended.
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(4) FLOOD INSURANCE, if the facilities of the System are or will be

located in designated special flood or mudslide-prone areas and to the extent available at

reasonable cost to the Issuer.

(5) BUSINESS INTERRUPTION INSURANCE, to the extent available

at reasonable cost to the Issuer.

(6) FIDELITY BONDS will be provided as to every officer, member

and employee of the Issuer having custody of the revenues or of any other funds of the

System, in an amount at least equal to the total funds in the custody of any such person at

any one time.

B. The Issuer shall require all contractors engaged in the construction

of the Project to furnish a performance bond and a payment bond, each in an amount

equal to 100% of the contract price of the portion of the Project covered by the particular
contract as security for the faithful performance of such contract. The Issuer shall verify
such bonds prior to commencement of construction.

The Issuer shall also require all contractors engaged in the construction of

the Project to carry such worker’s compensation coverage for all employees working on

the Project and public liability insurance, vehicular liability insurance and property

damage insurance in amounts adequate for such purposes and as is customarily carried

with respect to works and properties similar to the Project; provided that the amounts and

terms of such coverage are satisfactory to the Council and the Authority. In the event the

Loan Agreement so requires, such insurance shall be made payable to the order of the

Authority, the Issuer, the prime contractor and all subcontractors, as their interests may

appear. The Issuer shall verify such insurance prior to commencement of construction.

Section 7.16. Mandatory Connections The mandatory use of the System is

essential and necessary for the protection and preservation of the public health, comfort,

safety, convenience and welfare of the inhabitants and residents of, and the economy of,

the Issuer and in order to assure the rendering harmless of sewage and water-borne waste

matter produced or arising within the territory served by the System. Accordingly, every

owner, tenant or occupant of any house, dwelling or building located near the System,
where sewage will flow by gravity or be transported by such other methods approved by
the State Department of Health from such house, dwelling or building into the System, to

the extent permitted by the laws of the State and the rules and regulations of the PSC,

shall connect with and use the System and shall cease the use of all other means for the

collection, treatment and disposal of sewage and waste matters from such house, dwelling
or building where there is such gravity flow or transportation by such other method
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approved by the State Department of Health and such house, dwelling or building can be

adequately served by the System, and every such owner, tenant or occupant shall, after a

30-day notice of the availability of the System, pay the rates and charges established

therefor.

Any such house, dwelling or building from which emanates sewage or

water-borne waste matter and which is not so connected with the System is hereby
declared and found to be a hazard to the health, safety, comfort and welfare of the

inhabitants of the Issuer and a public nuisance which shall be abated to the extent

permitted by law and as promptly as possible by proceedings in a court of competent

jurisdiction.

Section 7.17. Completion and Operation of Project; Permits and Orders

The Issuer shall complete the Project as promptly as possible and operate and maintain

the System as a revenue-producing utility in good condition and in compliance with all

federal and State requirements and standards.

The Issuer has obtained all permits required by State and federal laws for

the acquisition and construction of the Project, all orders and approvals from the PSC and

the Council necessary for the acquisition and construction of the Project and the

operation of the System and all approvals for issuance of the Bonds required by State

law, with all requisite appeal periods having expired without successful appeal.

Section 7.18 Reserved]

Section 7.19. Statutory Mortgage Lien For the further protection of the

Registered Owner of the Series 2008 Bonds, a statutory mortgage lien upon the System is

granted and created by the Act, which statutory mortgage lien is hereby recognized and

declared to be valid and binding, shall take effect immediately upon delivery of the Series 2008

Bonds.

Section 7.20. Compliance with Loan Agreement and Law The Issuer shall

perform, satisfy and comply with all the terms and conditions of the Loan Agreement and

the Act. Notwithstanding anything herein to the contrary, the Issuer shall provide the

Council with copies of all documents submitted to the Authority.

The Issuer shall also comply with all applicable laws, rules and regulations
issued by the Council, the Authority or other State, federal or local bodies in regard to the

acquisition and construction of the Project and the operation, maintenance and use of the

System.
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Section 7.21. Securities Laws Compliance The Issuer shall provide the

Authority, in a timely manner, with any and all information that may be requested of it

(including its annual audit report, financial statements, related information and notices of

changes in usage and customer base) so that the Authority may comply with the

provisions of SEC Rule 15c2-12 (17 CFR Part 240).

Section 7.22. Contracts; Public Releases A. The Issuer shall,

simultaneously with the delivery of the Series 2008 Bonds or immediately thereafter,

enter into written contracts for the immediate acquisition or construction of the Project.

B. The Issuer shall submit all proposed change orders to the Council for

written approval. The Issuer shall obtain the written approval of the Council before

expending any proceeds of the Series 2008 Bonds held in “contingency” as set forth in

the schedules attached to the certificate of the Consulting Engineer. The Issuer shall also

obtain the written approval of the Council before expending any proceeds of the

Series 2008 Bonds made available due to bid or construction or project underruns.

C. The Issuer shall list the funding provided by the Council and the

Authority in any press release, publication, program, bulletin, sign or other public
communication that references the Project, including but not limited to any program

document distributed in conjunction with any ground breaking or dedication of the

Project.
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ARTICLE VIII

INVESTMENTS

Section ~Q1.. Investments Any moneys held as a part of the funds and

accounts created by this Bond Legislation other than the Revenue Fund, shall be invested

and reinvested by the Commission, the Depository Bank, or such other bank or national

banking association holding such fund or account, as the case may be, at the written

direction of the Issuer in any Qualified Investments to the fullest extent possible under

applicable laws, this Bond Legislation, the need for such moneys for the purposes set

forth herein and the specific restrictions and provisions set forth in this Section 8.01.

Any investment shall be held in and at all times deemed a part of the fund

or account in which such moneys were originally held, and the interest accruing thereon

and any profit or loss realized from such investment shall be credited or charged to the

appropriate fund or account. The investments held for any fund or account shall be

valued at the lower of cost or then current market value, or at the redemption price
thereof if then redeemable at the option of the owner, including the value of accrued

interest and giving effect to the amortization of discount, or at par if such investment is

held in the “Consolidated Fund.” The Commission shall sell and reduce to cash a

sufficient amount of such investments whenever the cash balance in any fund or account

is insufficient to make the payments required from such fund or account, regardless of the

loss on such liquidation. The Depository Bank, or such other bank or national banking
association, as the case may be, may make any and all investments permitted by this

section through its own bond department and shall not be responsible for any losses from

such investments, other than for its own negligence or willful misconduct.

The Depository Bank shall keep complete and accurate records of all funds,

accounts and investments, and shall distribute to the Issuer, at least once each year, or

more often as reasonably requested by the Issuer, a summary of such funds, accounts and

investment earnings. The Issuer shall retain all such records and any additional records

with respect to such funds, accounts and investment earnings so long as any of the

Series 2008 Bonds are Outstanding.

Section 8.02. Certificate as to Use of Proceeds The Issuer shall deliver a

certificate as to use of proceeds or other similar certificate to be prepared by nationally
recognized bond counsel relating to restrictions on the use of proceeds of the Series 2008

Bonds as a condition to issuance of the Series 2008 Bonds. In addition, the Issuer

covenants (i) to comply with the Code and all Regulations from time to time in effect and
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applicable to the Series 2008 Bonds as may be necessary in order to maintain the status of

the Series 2008 Bonds as governmental bonds; (ii) that it shall not take, or permit or

suffer to be taken, any action with respect to the Issuer’s use of the proceeds of the Series

2008 Bonds which would cause any bonds, the interest on which is exempt from federal

income taxation under Section 103(a) of the Code, issued by the Authority or the

Council, as the case may be, from which the proceeds of the Series 2008 Bonds are

derived, to lose their status as tax-exempt bonds; and (iii) to take such action, or refrain

from taking such action, as shall be deemed necessary by the Issuer, or requested by the

Authority or the Council, or to ensure compliance with the covenants and agreements set

forth in this Section, regardless of whether such actions may be contrary to any of the

provisions of this Resolution.

The Issuer shall annually furnish to the Authority information with respect
to the Issuer’s use of the proceeds of the Series 2008 Bonds and any additional

information requested by the Authority.
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ARTICLE IX

DEFAULT AND REMEDIES

Section ¶..Q1.. Events of Default Each of the following events shall

constitute an “Event of Default” with respect to the Series 2008 Bonds:

(1) If default occurs in the due and punctual payment of the principal of

or interest, if any, on any series of the Series 2008 Bonds; or

(2) If default occurs in the Issuer’s observance of any of the covenants,

agreements or conditions on its part relating to the Series 2008 Bonds set forth in this

Bond Legislation, any supplemental resolution or in the Series 2008 Bonds, and such

default shall have continued for a period of 30 days after the Issuer shall have been given
written notice of such default by the Commission, the Depository Bank, the Registrar, the

Paying Agent or a Registered Owner of a Bond; or

(3) If the Issuer files a petition seeking reorganization or arrangement
under the federal bankruptcy laws or any other applicable law of the United States of

America.

Section ~02. Remedies Upon the happening and continuance of any

Event of Default, any Registered Owner of a Bond may exercise any available remedy
and bring any appropriate action, suit or proceeding to enforce his or her rights and, in

particular, (i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or

other appropriate proceeding enforce all rights of such Registered Owners including the

right to require the Issuer to perform its duties under the Act and the Bond Legislation
relating thereto, including but not limited to the making and collection of sufficient rates

or charges for services rendered by the System, (iii) bring suit upon the Bonds, (iv) by
action at law or bill in equity require the Issuer to account as if it were the trustee of an

express trust for the Registered Owners of the Bonds, and (v) by action or bill in equity
enjoin any acts in violation of the Bond Legislation with respect to the Bonds, or the

rights of such Registered Owners.

Section~ Appointment of Receiver Any Registered Owner of a Bond

may, by proper legal action, compel the performance of the duties of the Issuer under the

Bond Legislation and the Act, including, the completion of the Project, the making and

collection of sufficient rates and charges for services rendered by the System and

segregation of the revenues therefrom and the application thereof. If there be any Event
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of Default with respect to such Bonds, any Registered Owner of a Bond shall, in addition

to all other remedies or rights, have the right by appropriate legal proceedings to obtain

the appointment of a receiver to administer the System or to complete the acquisition and

construction of the Project on behalf of the Issuer, with power to charge rates, rentals,

fees and other charges sufficient to provide for the payment of Operating Expenses of the

System, the payment of the Bonds and interest and the deposits into the funds and

accounts hereby established, and to apply such rates, rentals, fees, charges or other

revenues in conformity with the provisions of this Bond Legislation and the Act.

The receiver so appointed shall forthwith, directly or by his or her or its

agents and attorneys, enter into and upon and take possession of all facilities of the

System and shall hold, operate and maintain, manage and control the System, and each

and every part thereof, and in the name of the Issuer exercise all the rights and powers of

the Issuer with respect to the System as the Issuer itself might exercise.

Whenever all that is due upon the Bonds and interest thereon and under any

covenants of this Bond Legislation for reserve, sinking or other funds and upon any other

obligations and interest thereon having a charge, lien or encumbrance upon the revenues

of the System shall have been paid and made good, and all defaults under the provisions
of this Bond Legislation shall have been cured and made good, possession of the System
shall be surrendered to the Issuer upon the entry of an order of the court to that effect.

Upon any subsequent default, any Registered Owner of any Bonds shall have the same

right to secure the further appointment of a receiver upon any such subsequent default.

Such receiver, in the performance of the powers hereinabove conferred

upon him or her or it, shall be under the direction and supervision of the court making
such appointment, shall at all times be subject to the orders and decrees of such court and

may be removed thereby, and a successor receiver may be appointed in the discretion of

such court. Nothing herein contained shall limit or restrict the jurisdiction of such court

to enter such other and further orders and decrees as such court may deem necessary or

appropriate for the exercise by the receiver of any function not specifically set forth

herein.

Any receiver appointed as provided herein shall hold and operate the

System in the name of the Issuer and for the joint protection and benefit of the Issuer and

Registered Owners of the Bonds. Such receiver shall have no power to sell, assign,

mortgage or otherwise dispose of any assets of any kind or character belonging or

pertaining to the System, but the authority of such receiver shall be limited to the

completion of the Project and the possession, operation and maintenance of the System
for the sole purpose of the protection of both the Issuer and Registered Owners of such
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Bonds and the curing and making good of any Event of Default with respect thereto

under the provisions of this Bond Legislation, and the title to and ownership of the

System shall remain in the Issuer, and no court shall have any jurisdiction to enter any

order or decree permitting or requiring such receiver to sell, assign, mortgage or

otherwise dispose of any assets of the System.
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ARTICLE X

PAYMENT OF BONDS

Section 10.01. Payment of Bonds If the Issuer shall pay or there shall

otherwise be paid to the Registered Owners of the Series 2008 Bonds, the principal of

and interest, if any, due or to become due thereon, at the times and in the manner

stipulated therein and in this Bond Legislation, then this Bond Legislation and the pledge
of Net Revenues and other moneys and securities pledged under this Bond Legislation
and all covenants, agreements and other obligations of the Issuer to the Registered
Owners of the Series 2008 Bonds shall thereupon cease, terminate and become void and

be discharged and satisfied.
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ARTICLE XI

MISCELLANEOUS

Section 11.01. Amendment or Modification of Bond Legislation Prior to

issuance of the Series 2008 Bonds, this Resolution may be amended or supplemented in

any way by the Supplemental Resolution. Following issuance of the Series 2008 Bonds,

no material modification or amendment of this Resolution, or of any resolution

amendatory or supplemental hereto, that would materially and adversely affect the rights
of Registered Owners of the Series 2008 Bonds shall be made without the consent in

writing of the Registered Owners of the Series 2008 Bonds so affected and then

Outstanding; provided, that no change shall be made in the maturity of any Bond or

Bonds or the rate of interest thereon, or in the principal amount thereof, or affecting the

unconditional promise of the Issuer to pay such principal and interest, if any, out of the

funds herein pledged therefor without the consent of the Registered Owner thereof. No

amendment or modification shall be made that would reduce the percentage of the

principal amount of Bonds required for consent to the above-permitted amendments or

modifications. Notwithstanding the foregoing, this Bond Legislation may be amended

without the consent of any Registered Owner as may be necessary to assure compliance
with Section 148(f) of the Code relating to rebate requirements or otherwise as may be

necessary to assure the exclusion of interest, if any, on the Series 2008 Bonds from gross

income of the Registered Owners thereof.

Section 11.02. Bond Legislation Constitutes Contract The provisions of

the Bond Legislation shall constitute a contract between the Issuer and the Registered
Owners of the Series 2008 Bonds, and no change, variation or alteration of any kind of

the provisions of the Bond Legislation shall be made in any manner, except as in this

Bond Legislation provided.

Section 11.03. Severability of Invalid Provisions If any section,

paragraph, clause or provision of this Resolution should be held invalid by any court of

competent jurisdiction, the invalidity of such section, paragraph, clause or provision shall

not affect any of the remaining provisions of this Resolution, the Supplemental
Resolution, or the Series 2008 Bonds.

Section 11.04. Headings, Etc The headings and catchlines of the articles,
sections and subsections hereof are for convenience of reference only, and shall not affect

in any way the meaning or interpretation of any provision hereof.
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Section 11.05. Conflicting Provisions Repealed All orders or resolutions,

or parts thereof, in conflict with the provisions of this Resolution are, to the extent of

such conflict, hereby repealed.

Section 11.06. Covenant of Due Procedure, Etc The Issuer covenants that

all acts, conditions, things and procedures required to exist, to happen, to be performed or

to be taken precedent to and in the adoption of this Resolution do exist, have happened,
have been performed and have been taken in regular and due time, form and manner as

required by and in full compliance with the laws and Constitution of the State of

West Virginia applicable thereto; and that the Chairperson, Secretary and members of the

Governing Body were at all times when any actions in connection with this Resolution

occurred and are duly in office and duly qualified for such office.

Section 11.07. Effective Date This Resolution shall take effect

immediately upon adoption.

Adopted this 10th day of June, 2008.

Chairperson and Member

~

Member
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CERTIFICATION

Certified a true copy of a Resolution duly adopted by the Public Service

Board of CANYON PUBLIC SERVICE DISTRICT on the 10th day of June, 2008.

Dated this 10th day of June, 2008.
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CANYON PUBLIC SERVICE DISTRICT 2.5

SEWER REVENUE BONDS,
SERIES 2008 A (WEST VIRGINIA INFRASTRUCTURE FUND)

SUPPLEMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO

THE PRINCIPAL AMOUNT, DATE, MATURITY DATE,
INTEREST RATE, PAYMENT SCHEDULE, SALE PRICE

AND OTHER TERMS OF THE CANYON PUBLIC

SERVICE DISTRICT SEWER REVENUE BONDS,
SERIES 2008 A (WEST VIRGINIA INFRASTRUCTURE

FUND); AUTHORIZING AND APPROVING THE SALE

AND DELIVERY OF THE BONDS TO THE WEST

VIRGINIA WATER DEVELOPMENT AUTHORITY;
APPROVING AND RATIFYING THE LOAN

AGREEMENTS WITH RESPECT TO THE BONDS;
DESIGNATING A REGISTRAR, PAYING AGENT AND

DEPOSITORY BANK; AND MAKING OTHER

PROVISIONS AS TO THE BONDS.

WHEREAS, the Public Service Board (the “Governing Body”) of Canyon
Public Service District (the “Issuer”) has duly and officially adopted a Bond

Resolution on June 10, 2008 (the “Resolution”), entitled:

RESOLUTION AUTHORIZING THE REFUNDING OF

THE SEWERAGE SYSTEM DESIGN NOTES, SERIES

2006 A (WEST VIRGINIA INFRASTRUCTURE FUND),
OF CANYON PUBLIC SERVICE DISTRICT AND THE

ACQUISITION AND CONSTRUCTION OF CERTAIN

IMPROVEMENTS AND EXTENSIONS TO THE

EXISTING PUBLIC SEWER FACILITIES OF CANYON

PUBLIC SERVICE DISTRICT AND THE FINANCING OF

THE COST THEREOF, NOT OTHERWISE PROVIDED,
THROUGH THE ISSUANCE BY THE DISTRICT OF NOT

MORE THAN $5,000,000 IN AGGREGATE PRINCIPAL

AMOUNT OF SEWER REVENUE BONDS, SERIES 2008

A (WEST VIRGINIA INFRASTRUCTURE FUND);
PROVIDING FOR THE RIGHTS AND REMEDIES OF

AND SECURITY FOR THE REGISTERED OWNERS OF

SUCH BONDS; AUTHORIZING EXECUTION AND
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DELIVERY OF ALL DOCUMENTS RELATING TO THE

ISSUANCE OF SUCH BONDS; APPROVING,
RATIFYING AND CONFIRMING LOAN AGREEMENTS

RELATING TO SUCH BONDS; AUTHORIZING THE

SALE AND PROVIDING FOR THE TERMS AND

PROVISIONS OF SUCH BONDS AND ADOPTING

OTHER PROVISIONS RELATING THERETO.

WHEREAS, the capitalized terms used herein and not otherwise defined

herein shall have the same meaning set forth in the Resolution when used herein;

WHEREAS, the Resolution provides for the issuance of the Sewer Revenue

Bonds, Series 2008 A (West Virginia Infrastructure Fund), of the Issuer, in the

aggregate principal amount of not to exceed $5,000,000 (the “Bonds”), and has

authorized the execution and delivery of a loan agreement relating to the Bonds,

including all schedules and exhibits attached thereto, by and between the Issuer and the

Authority, on behalf of the West Virginia Infrastructure and Jobs Development Council

(the “Council”) (the “Loan Agreement”), all in accordance with Chapter 16, Article 1 3A

and Chapter 31, Article 1 5A of the Code of West Virginia, 1931, as amended

(collectively, the “Act”); and in the Resolution it is provided that the exact principal
amount, date, maturity date, interest rate, payment schedule, sale price and other terms of

the Bonds should be established by a supplemental resolution, and that other matters

relating to the Bonds be therein provided for;

WHEREAS, the Loan Agreement has been presented to the Issuer at this

meeting;

WHEREAS, the Bonds are proposed to be purchased by the Authority
pursuant to the Loan Agreement; and

WHEREAS, the Governing Body deems it essential and desirable that this

supplemental resolution (the “Supplemental Resolution”) be adopted, that the Loan

Agreement be approved and ratified, that the exact principal amount, date, maturity date,
interest rate, payment schedule, sale price and other terms of the Bonds be fixed hereby
in the manner stated herein, and that other matters relating to the Bonds be herein

provided for.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY

OF CANYON PUBLIC SERVICE DISTRICT:
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Section 1 Pursuant to the Resolution and the Act, this Supplemental
Resolution is adopted and there are hereby authorized and ordered to be issued the

following bonds of the Issuer:

Sewer Revenue Bonds, Series 2008 A (West Virginia Infrastructure Fund),
of the Issuer, originally represented by a single bond, numbered AR-i, in the original
principal amount of $5,000,000. The Series 2008 A Bonds shall be dated the date of

delivery, shall finally mature June 1, 2048, and shall bear no interest. The principal of the

Series 2008 A Bonds shall be payable quarterly on March 1, June 1, September i and

December i of each year, commencing March 1, 2010, in the amounts set forth in the

Schedule Y attached to the Loan Agreement and incorporated in and made a part of the

Series 2008 A Bonds. The Series 2008 A Bonds shall be subject to redemption upon the

written consent of the Authority and the Council, and upon payment of the redemption
premium, if any, and otherwise in compliance with the Loan Agreement, so long as the

Authority shall be the Registered Owner of the Series 2008 A Bonds.

Section 2 All other provisions relating to the Bonds and the text of the

Bonds shall be in substantially the form provided in the Resolution.

Section 3 The Issuer hereby ratifies, approves and accepts the Loan

Agreement, including all schedules and exhibits attached thereto, a copy of which is

incorporated herein by reference, and the execution and delivery of the Loan Agreement
by the Chairperson and the performance of the obligations contained therein, on behalf of

the Issuer, are hereby authorized, approved and directed. The Issuer hereby affirms all

covenants and representations made in the Loan Agreement and in the applications to the

Council and the Authority. The price of the Bonds shall be 100 % of par value, there

being no interest accrued thereon, provided that the proceeds of the Bonds shall be

advanced from time to time as requisitioned by the Issuer.

Section 4 The Issuer hereby appoints and designates United Bank, Inc.,

Charleston, West Virginia, to serve as Registrar (the “Registrar”) for the Bonds under the

Resolution and approves and accepts the Registrar’s Agreement to be dated the date of

delivery of the Bonds, by and between the Issuer and the Registrar, and the execution and

delivery of the Registrar’s Agreement by the Chairperson, and the performance of the

obligations contained therein, on behalf of the Issuer, are hereby authorized, directed and

approved.

Section 5 The Issuer hereby appoints and designates the West Virginia
Municipal Bond Commission, Charleston, West Virginia (the “Commission”), to serve as

Paying Agent for the Bonds under the Resolution.
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Section 6 The Issuer hereby appoints and designates Branch Banking &

Trust, White Hall, West Virginia, to serve as the Depository Bank under the Resolution.

Section 7 Series 2008 A Bonds proceeds in the amount of $-0- shall be

deposited in the Series 2008 A Bonds Sinking Fund as capitalized interest.

Section 8 Series 2008 A Bonds proceeds in the amount of $131,579 shall

be deposited in the Series 2008 A Bonds Reserve Account.

Section 9 Series 2008 A Bonds proceeds in the amount of $196,728
shall be deposited with the Commission in the Notes Payment Fund to pay in full the

entire outstanding principal of and all accrued interest and administrative fees on the

Issuer’s Sewerage System Design Notes, Series 2006 A (West Virginia Infrastructure

Fund) (the “Notes”), heretofore issued to pay the costs of design of the Project.

Section 10 The remaining proceeds of the Bonds, as advanced from time

to time, shall be deposited in the Series 2008 A Bonds Construction Trust Fund, as

received by the Issuer for payment of costs of the Project, including costs of issuance of

the Bonds.

Section 11 The Chairperson and Secretary are hereby authorized and

directed to execute and. deliver such other documents and certificates required or

desirable in connection with the Bonds hereby and by the Resolution approved and

provided for, to the end that the Bonds may be delivered to the Authority pursuant to

the Loan Agreement on or about June 26, 2008.

Section 12 The refunding of the Notes, the acquisition and construction of

the Project and the financing thereof in part with proceeds of the Bonds are in the public
interest, serve a public purpose of the Issuer and will promote the health, welfare and

safety of the residents of the Issuer.

Section 13 The Issuer hereby determines to invest all moneys in the funds

and accounts established by the Resolution held by the Depository Bank until expended,
in money market accounts secured by a pledge of Government Obligations, and

therefore, the Issuer hereby directs the Depository Bank to invest all moneys in such

money market accounts until further directed in writing by the Issuer. Moneys in the

Sinking Funds and the Reserve Accounts shall be invested by the Commission in the

West Virginia Consolidated Fund.

Section 14 The Issuer hereby approves and accepts all contracts relating to

the financing, acquisition and construction of the Project and the Chairperson is hereby
authorized and directed to execute and deliver all such contracts.

{M0432072. I }
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Section 15 The Issuer hereby approves the costs of issuance and

authorizes the payment of the same.

Section 16 This Supplemental Resolution shall be effective immediately
following adoption hereof.

{M0432072. I)
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Adopted this 10th day of June, 2008.

/ &4~
Chairperson and Member

Member

Memi

6



CERTIFICATION

Certified as a true copy of a Supplemental Resolution duly adopted by the

Public Service Board of CANYON PUBLIC SERVICE DISTRICT on the )UMday of

_____,2008.

Dated this _____day of__________ 2008.

SEA’ S~et~~12

015997/00301

{M0432072.1}
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CANYON PUBLIC SERVICE DISTRICT 2.6

SEWER REVENUE BONDS,

SERIES 2008 A (WEST VIRGINIA INFRASTRUCTURE FUND)

MINUTES ON ADOPTION OF BOND

RESOLUTION AND SUPPLEMENTAL RESOLUTION

On this 26th day of June, 2008, the undersigned duly appointed Secretary of

the Public Service Board of Canyon Public Service District hereby certifies that the

following is a true and correct excerpt of the minutes of a special meeting of said Public

Service Board:

The Public Service Board of Canyon Public Service District met in

special session, pursuant to notice duly posted, on the 26th day of June, 2008, in

Morgantown, West Virginia, at the hour of 7:00 p.m.

PRESENT: Sam Bossio - Chairperson and Member

Vicky Shiel - Secretary and Member

ABSENT: Frank Gutta III - Treasurer and Member

Sam Bossio, Chairperson, presided, and Vicky Shiel, acted as Secretary.
The Chairperson announced that a quorum of members was present and that the meeting
was open for any business properly before it.

Thereupon, the Chairperson presented a proposed Bond Resolution in

writing entitled:

RESOLUTION AUTHORIZING THE REFUNDING OF THE

SEWERAGE SYSTEM DESIGN NOTES, SERIES 2006 A (WEST
VIRGINIA INFRASTRUCTURE FUND), OF CANYON PUBLIC

SERVICE DISTRICT AND THE ACQUISITION AND

CONSTRUCTION OF CERTAIN IMPROVEMENTS AND

EXTENSIONS TO THE EXISTING PUBLIC SEWER

FACILITIES OF CANYON PUBLIC SERVICE DISTRICT AND

THE FINANCING OF THE COST THEREOF, NOT OTHERWISE

PROVIDED, THROUGH THE ISSUANCE BY THE DISTRICT

OF NOT MORE THAN $5,000,000 IN AGGREGATE PRINCIPAL

{M0432081.I}



AMOUNT OF SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND); PROVIDING

FOR THE RIGHTS AND REMEDIES OF AND SECURITY FOR

THE REGISTERED OWNERS OF SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATING TO THE ISSUANCE OF SUCH

BONDS; APPROVING, RATIFYING AND CONFIRMING LOAN

AGREEMENTS RELATING TO SUCH BONDS; AUTHORIZING

THE SALE AND PROVIDING FOR THE TERMS AND

PROVISIONS OF SUCH BONDS AND ADOPTING OTHER

PROVISIONS RELATING THERETO.

and caused the same to be read and there was discussion. Upon motion duly made and

seconded, it was unanimously ordered that said Bond Resolution be adopted and be in

full force and effect on and from the date hereof

Next, the Chairperson presented a proposed Supplemental Resolution in

writing entitled:

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE

PRINCIPAL AMOUNT, DATE, MATURITY DATE, INTEREST

RATE, PAYMENT SCHEDULE, SALE PRICE AND OTHER

TERMS OF THE CANYON PUBLIC SERVICE DISTRICT

SEWER REVENUE BONDS, SERIES 2008 A (WEST VIRGINIA

INFRASTRUCTURE FUND); AUTHORIZING AND

APPROVING THE SALE AND DELIVERY OF THE BONDS TO

THE WEST VIRGINIA WATER DEVELOPMENT AUTHORITY;
APPROVING AND RATIFYING THE LOAN AGREEMENTS

WITH RESPECT TO THE BONDS; DESIGNATING A

REGISTRAR~ PAYING AGENT AND DEPOSITORY BANK;
AND MAKING OTHER PROVISIONS AS TO THE BONDS.

and caused the same to be read and there was discussion. Upon motion duly made and

seconded, it was unanimously ordered that said Supplemental Resolution be adopted and

be in full force and effect on and from the date hereof.

{M043208 1. 1)

2



There being no further business to come before the meeting, on motion

duly made and seconded, it was unanimously ordered that the meeting adjourn.

Chairperson

3
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CERTIFICATION

I hereby certify that the foregoing action of CANYON PUBLIC SERVICE

DISTRICT remains in full force and effect and has not been amended, rescinded,

superseded, repealed or changed.

WITNESS my signature as of the date first written above.

015997/00301

4
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PUBLISHER’S CERTIFICATE

May 30
the annexed

vs.

014084

CANYON PUBLIC SERVICE DISTRICT

NOTICE OF SPECIAL MEETING

The Public Service Board of Canyon Public Service District (the“District) will hold a special meeting on Tuesday, June 10,2008, at 7:00 p.m., prevailing time, at the District’s office atCanyon Community Presbyterian Church, County Route 67 and
County Route 67/2, Morgantown, West Virginia, for the follow
ing purposes:

1. To consider and adopt a proposed Bond Resolution authoriz
ing its Sewer Revenue Bonds, Series 2008 A (West Virginia Infrastructure Fund), in the total aggregate principal amount of$5,000,000 (the ‘Bonds~), to pay the costs of acquisition and
construction of certain improvements and extensions to the existing public sewer facilities of the District (the “Project’), to
pay certain notes issued for the design of the Project and to
pay the costs of issuance and related costs.

2. To consider and adopt a proposed Supplemental Resolution
approving the terms and, other provisions of the Bonds.

3. To consider and adopt a proposed Resolution approving theinvoices in connection with the Project for payment with proceeds of the Bonds.

4. To consider and approve all other documents and matters~in connection with the financing and construction of the Pro
ject.

This meeting is open to the press and the public and any per
son interested may attend such meeting.

/s/ Vicky Shiel

Secretary

STATE OF WEST VIRGINIA

COUNTY OF MONONGALIA

I ..J.ame.s..Matug.a. Advertising Manager of THE

DOMINION POST, a newspaper of general

circulation published in the City of Morgantown,

County and State aforesaid, do hereby certify that

L~gaL.N~i~j~

was published in the said DOMINION POST once a week

for successive weeks commencing on the

~Q. day of ...J~Y
,

2O....Q.~.... and ending on the

30 May 08
dayof ,20

The publisher’s fee for said publication is $ .49...Q.1

Given under my hand this day of.!~X.........,
2O.~8

(SEAL)

ing Manager of TI-I~fOMINION POST

Subscribed and sworn to before me this ..~O

May 08
dayof ,20

c4~.. ~o1~~
Notary Public of Monongalia County, W.V~

My commission expires on the ..i.~ day of~

20 7..

~ STATEOFWESTVIRGINIA
DON NA M. DAVIS
THE DOMINION POST

1251 EARL L. CORE RD

MORGANTOWN, WV 26505

~mriiission Ex jres Dec. 12, 2017
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UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

CANYON PUBLIC SERVICE DISTRICT

SEWER REVENUE BOND, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

No. AR-I $5,000,000

KNOW ALL MEN BY THESE PRESENTS: That on this 26th day of June,

2008, CANYON PUBLIC SERVICE DISTRICT, a public service district, public corporation
and political subdivision of the State of West Virginia in Monongalia County of said State

(the “Issuer”), for value received, hereby promises to pay, solely from the special funds

provided therefor, as hereinafter set forth, to the WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY (the “Authority”) or registered assigns, the sum ofFIVE

MILLION DOLLARS ($5,000,000), or such lesser amount as shall have been advanced to

the Issuer hereunder and not previously repaid, as set forth in the “Record of Advances”

attached as EXHIBIT A hereto and incorporated herein by reference, in quarterly
installments on March 1, June 1, September 1 and December 1 of each year, commencing
March 1, 2010, as set forth on the “Debt Service Schedule” attached as EXHIBIT B hereto

and incorporated herein by reference.

This Bond shall bear no interest. Principal installments of this Bond are

payable in any coin or currency which, on the respective dates of payment of such

installments, is legal tender for the payment ofpublic and private debts under the laws ofthe

United States of America, at the office of the West Virginia Municipal Bond Commission,

Charleston, West Virginia (the “Paying Agent”).

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the West Virginia
Infrastructure and Jobs Development Council (the “Council”), and upon the terms and

SPEC~ME~I
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_______

conditions prescribed by, and otherwise in compliance with, the Loan Agreement by and

between the Issuer and the Authority, on behalf of the Council, dated June 26, 2008.

This Bond is issued (i) to pay in full the entire outstanding principal of and all

accrued interest and administrative fees on the Issuer’s Sewerage System Design Notes,

Series 2006 A (West Virginia infrastructure Fund) (the “Notes”), heretofore issued to pay the

costs of design of the Project (hereinafter defined); (ii) to pay a portion of the costs of

acquisition and construction of certain improvements and extensions to the existing public
sewer facilities of the issuer (the “Project”); and (iii) to pay certain costs of issuance of this

Bond and related costs. The existing public sewer facilities ofthe Issuer, the Project and any

further improvements, or extensions thereto are herein called the “System.” This Bond is

issued under the authority ofand in full compliance with the Constitution and statutes ofthe

State of West Virginia, including particularly Chapter 16, Article I 3A and Chapter 31,

Article I 5A of the Code of West Virginia, 1931, as amended (collectively, the “Act”), a

Bond Resolution duly adopted by the Issuer on June 10, 2008 and a Supplemental Resolution

duly adopted by the Issuer on June 10, 2008 (collectively, the “Bond Legislation”), and is

subject to all the terms and conditions thereof. The Bond Legislation provides for the

issuance of additional bonds under certain conditions, and such bonds would be entitled to be

paid and secured equally and ratably from and by the funds and revenues and other security
provided for this Bond under the Bond Legislation.

This Bond is payable only from and secured by a pledge ofthe Net Revenues

(as defined in the Bond Legislation) to be derived from the System and from moneys in the

reserve account created under the Bond Legislation for this Bond (the “Series 2008 A Bonds

Reserve Account”) and unexpended proceeds of this Bond. Such Net Revenues shall be

sufficient to pay the principal of and interest, if any, on all bonds which may be issued

pursuant to the Act and shall be set aside as a special fund hereby pledged for such purpose.

This Bond does not constitute an indebtedness of the Issuer within the meaning of any

constitutional or statutory provisions or limitations, nor shall the Issuer be obligated to pay

the same, except from said special fund provided from the Net Revenues, the moneys in the

Series 2008 A Bonds Reserve Account and unexpended proceeds ofthis Bond. Pursuant to

the Bond Legislation, the Issuer has covenanted and agreed to establish and maintainjust and

equitable rates and charges for the use of the System and the services rendered thereby,
which shall be sufficient, together with other revenues of the System, to provide for the

reasonable expenses of operation, repair and maintenance of the System, and to leave a

balance each year equal to at least 115% ofthe maximum amount ofprincipal ofand interest,
if any, on this Bond payable in any year and all other obligations secured by a lien on or

payable from such revenues on a parity with this Bond; provided however, that so long as

there exists in the Series 2008 A Bonds Reserve Account, an amount at least equal to the

maximum amount ofprincipal and interest, if any, which will become due on this Bond in the

Page 2 of II
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__________

then current or any succeeding year, and in the respective reserve accounts established for

any other obligations outstanding on a parity with this Bond, an amount at least equal to the

requirement there for, such percentage may be reduced to 110%. The Issuer has entered into

certain further covenants with the Registered Owner (as defined in the Bond Legislation) of

this Bond for the terms of which reference is made to the Bond Legislation. Remedies

provided the Registered Owner of this Bond are exclusively as provided in the Bond

Legislation. to which reference is here made for a detailed description thereof.

Subject to the registration requirements set forth herein, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar (as
defined in the Bond Legislation) by the Registered Owner, or by its attorney duly authorized

in writing, upon the surrender of this Bond, together with a written instrument of transfer

satisfactory to the Registrar, duly executed by the Registered Owner or its attorney duly
authorized in writing.

Subject to the registration requirements set forth herein, this Bond, under the

provision of the Act, is and has all the qualities and incidents of a negotiable instrument

under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment ofthe costs ofrefunding the Notes, the

costs of the Project and the costs of issuance hereof as described in the Bond Legislation, and
there shall be and hereby is created and granted a lien upon such moneys, until so applied, in

favor of the Registered Owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened, and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations ofthe Issuer, does not exceed any limit prescribed by the Constitution or statutes

ofthe State of West Virginia and that a sufficient amount ofthe Net Revenues ofthe System
has been pledged to and will be set aside into said special fund by the Issuer for the prompt

payment of the principal of this Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part ofthe contract evidenced by this Bond to the

same extent as if written fully herein.
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IN WITNESS WHEREOF, CANYON PUBLIC SERVICE DISTRICT has

caused this Bond to be signed by its Chairperson and its corporate seal to be hereunto affixed

and attested by its ~‘ y, and has caused this Bond to be dated as of the date first written

above.

SEAL]:~’(
~hairperso~~.

ATTEST:

sZ~P~f
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(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2008 A Bonds described in the within

mentioned Bond Legislation and has been duly registered in the name of the Registered
Owner set forth above, as of the date set forth below.

Date: June 26, 2008.

UNITED INC., as Registrar
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EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $789,692.00• (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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EXHIBIT B - DEBT SERVICE SCHII~UE

~‘

$5,000,000

Canyon Public Service District (West Virginia)

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

•~, .,

Debt Service Schedule Pa rt i of 4

Date Principal Coupon lotat P+l

09/01/2008 - - -

12/01/2008 - - -

03/0112009 •

- - -

06/01/2009 - - -

09/0112009 - - -

12/01/2009 - • -

03/01/2010 32,468.00 - 32,468.00

06/01/2010 32,468.00 - 32,468.00

09/01/2010 32,468.00 - 32,468.00

12/01/2010 32,468.00 - 32,468.00

03/0112011 32,468.00 - 32,468.00

06/0112011 32,468.00 - 32,468.00

09/01/2011 32,468.00 - 32,468.00
12/0112011 32,468.00 - 32,468.00

03/01,2012 32,468.00 - 32,468.00

06/01/2012 32,468.00 -. 32,468.00

09/01/2012 32,468.00 - 32,468.00

12/01/2012 32,468.00 - 32,468.00

03/01/2013 32,468.00 - 32,468.00

06/01/2013 32,468.00 - 32,468.00

09/01/2013 32,468.00 - 32,468.00
12/01,2013 32,468.00 - 32,468.00

03/01/2014 32,468.00 - 32,468.00

06/0112014 32,468.00 - 32,468.00

09/01/2014 32,468.00 - 32,468.00

12/01/2014 32,468.00 - 32,468.00

03/01/2015 32,468.00 - 32,468.00

06/01/2015 32,468.00 - 32,468.00

09/01/2015 32,468.00 - 32,468.00

12/0112015 32,468.00 - 32,468.00

03/01/2016 32,468.00 - 32,468.00

06/01/2016 32,468.00 - 32,468.00

09/01/2016 32,468.00 - 32,468.00

12/01/2016 32,468.00 -

. 32,468.00

03/01i2017 32,468.00 - 32,468.00

06/01/2017 32,468.00 - 32,468.00

09/01/2017 32,468.00 - 32,468.00
12/01,2017 32,468.00 - 32,468.00

03/01,2018 32,468.00 - 32,468.00
06/01/2018 32,468.00 - 32,468.00
09/01/2018 32,468.00 - 32,468.00

12/01/2018 32,468.00 - 32,468.00

03/01/2019 32,468.00 - 32,468.00
06/01/2019 32,468.00 - 32,468.00
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$5,000,000

Canyon Public Service District (West Virginia)

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part2of4

Date Principal Coupon Total P+l

09/0112019 32,468.00 - 32,468.00
12/01/2019 32,468.00 - 32,468.00
03/01/2020 32,468.00 - 32,468.00
06/01,2020 32,468.00 - 32,468.00
09/01/2020 32,468.00 - 32,468.00
12/01/2020 32,468.00 - 32,468.00
03/01/202 I 32,468.00 - 32,468.00
06/01/2021 32,468.00 - 32,468.00

09/01/2021 32,468.00 - 32,468.00

12/01,2021 32,468.00 - 32,468.00
03/01/2022 32,468.00 - 32,468.00
06/0112022 32,468.00 - 32,468.00
09/01,2022 32,468.00 - 32,468.00

12/01/2022 32,468.00 - 32,468.00

03/01/2023 32,468.00 - 32,468.00
06/01/2023 32,468.00 • 32,468.00
09/0112023 32,468.00 - 32,468.00

12/0112023 32,468.00 - 32,468.00
03/01/2024 32,468.00 - 32,468.00
06/01,2024 32,468.00 - 32,468.00
09/0112024 32,468.00 - 32,468.00
12/01/2024 32,468.00 - 32,468.00
03/0112025 32,468.00 - 32,468.00

06/0112025 32,468.00 - 32,468.00
09101/2025 32,468.00 - 32,468.00
12/01/2025 32,468.00 - 32,468.00
03/0112026 32,468.00 - 32,468.00

06/01,2026 32,468.00 - 32,468.00
09/0112026 32,468.00 • 32,468.00
12/0 112026 32,468.00 - 32,468.00
03/0 112027 32,468.00 - 32,468.00
06/0 112027 32,468.00 - 32,468.00
09/0 112027 32,468.00 - 32,468.00
12/01/2027 32,468.00 - 32,468.00
03/0 112028 32,468.00 - 32,468.00
06/01/2028 32,468.00 - 32,468.00
09/01,2028 32,468.00 - 32,468.00
12/01,2028 32,468.00 - 32,468.00
03/01/2029 32,468.00 - 32,468.00
06/01/2029 32,468.00 - 32,468.00
09/01/2029 32,468.00 - 32,468.00
12/01/2029 32,468.00 - 32,468.00
03/01/2030 32,468.00 - 32,468.00
06/0 112030 32,468.00 - 32,468.00
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$5,000,000

Canyon Public Service District (West Virginia)

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part3of4

Date Principal Coupon Total P+l

09/01/2030 32,467.00 - 32,467.00

12/01/2030 32,467.00 - 32,467.00

03/01/2031 32,467.00 - 32,467.00

06/01,2031 32,467.00 - 32,467.00

09/01/2031 32,467.00 - 32,467.00

12/01/2031 32,467.00 • 32,467.00

03/0112032 32,467.00 - 32,467.00

06/0112032 32,467.00 - 32,467.00

09/01/2032 32,467.00 - 32,467.00

12/01/2032 32,467.00 • 32,467.00

03/0112033 32,467.00 - 32,467.00

06/0112033 32,467.00 - 32,467.00

09/01/2033 32,467.00 - 32,467.00

12/01/2033 32,467.00 - 32,467.00

03/01/2034 32,467.00 - 32,467.00

06/01/2034 32,467.00 - 32,467.00

09/01/2034 32,467.00 - 32,467.00

12/01,2034 32,467.00 - 32,467.00

03/01/2035 32,467.00 - 32,467.00

06/01/2035 32,467.00 - 32,467.00

09/0112035 32,467.00 - 32,467.00
12/0112035 32,467.00 - 32,467.00

0310 112036 32,467.00 - 32,467.00

06/01/2036 32,467.00 - 32,467.00

09/01/2036 32,467.00 - 32,467.00

12/01/2036 32,467.00 - 32,467.00

03/0 112037 32,467.00 - 32,467.00

06/01/2037 32,467.00 - 32,467.00
09101/2037 32,467.00 - 32,467.00
12/01/2037 32,467.00 - 32,467.00

03/01i2038 32,467.00 • 32,467.00
06/01/2038 32,467.00 - 32,467.00
09/01/2038 32,467.00 - 32,467.00
12/01/2038 32,467.00 - 32,467.00
03/01/2039 32,467.00 - 32,467.00
06/01/2039 32,467.00 - 32,467.00
09/01/2039 32,467.00 - 32,467.00
12/01/2039 32,467.00 - 32,467.00
03/0112040 32,467.00 - 32,467.00
06/01/2040 32,467.00 - 32,467.00
09/0112040 32,467.00 - 32,467.00

12/01/2040 32,467.00 - 32,467.00
03/01/2041 32,467.00 - 32,467.00

06/01/2041 32,467.00 - 32,467.00
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$5,000,000

Canyon Public Service District (West Virginia)

0% Interest Rate; 40 Years

Closing Date: June 26, 2008

Debt Service Schedule Part4of4

Date l’rincipal Coupon Total P+l

09/01,2041 32,467.00 - 32,467.00

12/01/2041 32,467.00 - 32,467.00
03/01/2042 32,467.00 - 32,467.00

06/01/2042 32,467.00 - 32,467.00
09/01/2042 32,467.00 - 32,467.00

12/0112042 32,467.00 - 32,467.00
03/01,2043 32,467.00 - 32,467.00

06/01/2043 32,467.00 - 32,467.00

09/01/2043 32,467.00 - 32,467.00
12/0112043 32,467.00 - 32,467.00
03/01/2044 32,467.00 - 32,467.00
06/0112044 32,467.00 - 32,467.00
09/01/2044 32,467.00 - 32,467.00
12/01/2044 32,467.00 - 32,467.00
03/0112045 32,467.00 - 32,467.00
06/01/2045 32,467.00 - 32,467.00

09/0112045 32,467.00 - 32,467.00
12/01/2045 32,467.00 - 32,467.00
03/01/2046 32,467.00 32,467.00
06/01/2046 32,467.00 - 32,467.00
09/0112046 32,467.00 - 32,467.00
12/0112046 32,467.00 - 32,467.00
03/01/2047 32,467.00 - 32,467.00

06/01/2047 32,467.00 - 32,467.00
09/01/2047 32,467.00 - 32,467.00
12/0112047 32,467.00 - 32,467.00
03/01/2048 32,467.00 - 32,467.00
06/0112048 32,467.00 - 32,467.00

Total $5,000,000.00 - $5,000,000.00

Yield Statistics

Bond Year Dollars
——

Avera~ Life

$104,027.04
20.805 Years

Avera~ Coupon -

Net Interest Cost (NIC) -

True Interest Cost (TIC) . 1.49E-10

Bond Yield for Arbitra~ Purposes -~. I.49E-10

All Inclusive Cost (AIC) . 1.49E-10

IRS Form 8038

Net Interest Cost -

Wei~ted Avera~ M aturity 20.805 Years

Page lOofli



_________

AR-i
_________

(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

the within Bond

and does hereby irrevocably constitute and appoint__________________________________

Attorney to transfer the said Bond on the books kept for registration of the within Bond of

the said Issuer with full power of substitution in the premises.

Dated:

In the presence of:

{C1366773.I
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BOND REGISTER 2.9

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

CANYON PUBLIC SERVICE DISTRICT

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

Bond Number Principal Amount Date of Bond

No. AR-i $5,000,000 June 26, 2008

NO WRITING ON THIS BOND REGISTER EXCEPT BY THE REGISTRAR

Name of Registered Owner: Signature of Registrar

West Virginia Water Development Authority United Bank, Inc.

180 Association Drive

Charleston, WV 25311

Au rized Representative

015997/00301

{M0432092. 11
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CANYON PUBLIC SERVICE DISTRICT 3.1

SEWER REVENUE BONDS,
SERIES 2008 A (WEST VIRGINIA INFRASTRUCTURE FUND)

GENERAL CERTIFICATE ON

1. TERMS

2. NO LITIGATION

3. GOVERNMENTAL APPROVALS AND BIDDING

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS

5. SIGNATURES AND DELIVERY

6. PUBLIC SERVICE COMMISSION ORDER

7. RATES

8. INCUMBENCY AND OFFICIAL NAME

9. LAND AND RIGHTS-OF-WAY

10. MEETINGS

11. INSURANCE

12. LOAN AGREEMENT

13. SPECIMEN BOND

14. BOND PROCEEDS

15. CONFLICTS OF INTEREST

16. VERIFICATION OF SCHEDULE

17. PROCUREMENT OF ENGINEERING SERVICES

18. CLEAN WATER ACT

19. GRANTS

20. COUNTERPARTS

On this 26~” day of June, 2008, we, the undersigned CHAIRPERSON and

the undersigned SECRETARY of the Public Service Board of Canyon Public Service

District (the “Issuer”) and the undersigned ATTORNEY for the Issuer, hereby certify in

connection with the Canyon Public Service District Sewer Revenue Bonds, Series 2008 B

(West Virginia Infrastructure Fund), dated the date hereof (the “Bonds”), as follows:

1. TERMS: All capitalized words and terms used in this General

Certificate and not otherwise defined herein shall have the same meaning set forth in the

Bond Resolution duly adopted by the Issuer on June 10, 2008, the Supplemental
Resolution duly adopted by the Issuer on June 10, 2008 (collectively, the “Resolution”),
and the loan agreement for the Series 2008 A Bonds by and between the Issuer and the

West Virginia Water Development Authority (the “Authority”), on behalf of the West

Virginia Infrastructure and Jobs Development Council (the “Council”), dated June 26,
2008 (the “Loan Agreement”).

{M0432093.1 }



2. NO LITIGATION: No controversy or litigation of any nature is

now pending or, to the knowledge of any of the undersigned, threatened, restraining,
enjoining or affecting in any manner the authorization, issuance, sale and delivery of the

Bonds, the acquisition and construction of the Project, the operation of the System, the

collection or use of the revenues of the System, or the pledge and security of the Net

Revenues for the Bonds; nor affecting the, validity of the Bonds or any provisions made

or authorized for the payment thereof~ nor questioning the existence of the Issuer or the

title of the members or officers of the Issuer or the Board thereof to their respective
offices; nor questioning any proceedings of the Issuer taken with respect to the

authorization, issuance, sale or delivery of the Bonds, the acquisition and construction of

the Project, the operation of the System, the collection or use of the revenues of the

System, or the pledge and security of the Net Revenues for the Bonds.

3. GOVERNMENTAL APPROVALS AND BIDDING: All applic
able approvals, permits, exemptions, consents, authorizations, registrations, licenses,
orders and certificates required by law for the creation and existence of the Issuer, the

acquisition and construction of the Project, the operation of the System, the imposition of

rates and charges and the issuance of the Bonds have been duly and timely obtained and

remain in full force and effect. Competitive bids for the acquisition and construction of

the Project have been solicited by the Issuer in accordance with Chapter 5, Article 22,
Section 1 of the Code of West Virginia, 1931, as amended, which bids remain in full

force and effect.

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS: There

has been no adverse change in the financial condition of the Issuer since the approval,
execution and delivery of the Loan Agreement. The Issuer has met all conditions set

forth in the Loan Agreement and will provide the financial, institutional, legal and

managerial capabilities necessary to complete and operate the Project.

Following the refunding of the Notes, there are no other outstanding bonds

or obligations of the Issuer which are secured by revenues or assets of the System.

5. SIGNATURES AND DELIVERY: The undersigned Chairperson
and Secretary are the duly elected or appointed, qualified and acting officers of the Issuer

as indicated by the official titles opposite their signatures below, and are duly authorized

to execute and seal the Bonds for the Issuer. The seal impressed upon the Bonds and this

Certificate is the duly authorized, proper and only seal of the Issuer. On the date hereof,
the undersigned Chairperson did officially sign all of the Bonds, consisting upon original
issuance of a single Bond for each series, dated the date hereof, by his or her manual

signature; the undersigned Secretary did officially cause the seal of the Issuer to be

affixed upon the Bonds and to be attested by his or her manual signature; the Registrar

M0432093. I)
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did officially authenticate, register and deliver the Bonds to a representative of the

Authority as the original purchaser of the Bonds under the Loan Agreement.

6. PUBLIC SERVICE COMMISSION ORDER: The Issuer has

received the Recommended Decision of the Public Service Commission Administrative

Law Judge entered on November 2, 20Q7 and the order of the Public Service Commission

of West Virginia (the “PSC”) entered on November 21, 2007, finalizing the

Recommended Decision, in Case No. 07-0514-PSD-CN, granting to the Issuer a

certificate of public convenience and necessity for the Project and approving the rates for

the System and the financing for the Project. The time for appeal of the PSC order

entered November 21, 2007, has expired prior to the date hereof without any appeal
having been filed. The order remains in full force and effect.

7. RATES: The rates for the System, as approved by the PSC, will

become effective when the Project is placed in service.

8. INCUMBENCY AND OFFICIAL NAME: The proper corporate
title of the Issuer is “Canyon Public Service District.” The Issuer is a public service

district and public corporation duly created by The County Commission of Monongalia
County and presently existing under the laws of, and a political subdivision of, the State

of West Virginia in Monongalia County of said State. The governing body of the Issuer

is its Public Service Board, consisting of three duly appointed, qualified and acting
members, whose names and dates of commencement and termination of their current

terms are as follows:

Date of Date of

Commencement Termination

Name of Office of Office

Sam Bossio July 19, 2006 May 31, 2012

Vicky Shiel February 15, 2006 May 31, 2010

Frank Gutta III September 11, 2002 May 31, 2008]

The duly elected or appointed officers of the Board for 2008 are as follows:

Sam Bossio - Chairperson
Vicky Shiel - Secretary
Frank Gutta III - Treasurer

The duly appointed and acting attorney for the Issuer is David Glover,

Esquire, of Morgantown, West Virginia.

{M0432093. I)
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9. LAND AND RIGHTS-OF-WAY: All land, rights-of-way and

easements necessary for the acquisition and construction of the Project and the operation
and maintenance of the System have been acquired or can and will be acquired by
purchase or, if necessary, by condemnation by the Issuer and are adequate for such

purposes and are not or will not be subject to any liens, encumbrances, reservations or

exceptions that would adversely affect or interfere in any way with the use thereof for

such purposes. The costs thereof, including costs of any properties that may have to be

acquired by condemnation, are, in the opinion of all the undersigned, within the ability of

the Issuer to pay for the same without jeopardizing the security of or payments on the

Bonds.

10. MEETINGS: All actions, resolutions, orders and agreements taken,

adopted and entered into by or on behalf of the Issuer in any way connected with the

issuance of the Bonds and the acquisition, construction, operation and financing of the

Project or the System were authorized or adopted at meetings of the Board duly and

regularly or specifically called and held pursuant to all applicable statutes and the rules of

procedure of the Board, and a quorum of duly appointed, qualified and acting members of

the Board was present and acting at all times during all such meetings. All notices

required to be posted and/or published were so posted and/or published.

11. INSURANCE: The Issuer will maintain or, as appropriate, will

require all contractors to maintain worker’s compensation, public liability and property

damage insurance, standard hazard insurance, builder’s risk insurance, flood insurance

and business interruption insurance, where applicable, in accordance with the Resolution

and the Loan Agreement. All insurance for the System required by the Resolution and

the Loan Agreement are in full force and effect.

12. LOAN AGREEMENT: As of the date hereof, (i) the representations
of the Issuer contained in the Loan Agreement are true and correct in all material respects
as if made on the date hereof; (ii) the Loan Agreement does not contain any untrue

statements of a material fact or omit to state any material fact necessary to make the

statements therein, in light of the circumstances under which they were made, not

misleading; (iii) to the best knowledge of the undersigned, no event affecting the Issuer

has occurred since the date of the Loan Agreement, which should be disclosed for the

purpose for which it is to be used or which it is necessary to disclose therein in order to

make the statements and information therein not misleading; and (iv) the Issuer is in

compliance with the Loan Agreement.

13. SPECIMEN BOND: Attached hereto as Exhibit A is a specimen of

the Bond which, except as to execution and authentication, are identical in all respects

{M0432093. I)
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with the Bond this day delivered to the Authority and being substantially in the form

prescribed in the Resolution.

14. BOND PROCEEDS: On the date hereof, the Issuer received

$791,130 from the Authority and the Council, being a portion of the principal amount of

the Series 2008 A Bonds. The balance of the respective principal amounts of the Bonds

will be advanced to the Issuer from time to time as acquisition and construction of the

Project progresses.

15. CONFLICTS OF INTEREST: No member, officer or employee of

the Issuer has a substantial financial interest, direct, indirect or by reason of ownership of

stock in any corporation, in any contract with the Issuer or the sale of any land, materials,

supplies or services to the Issuer, or to any contractor supplying the Issuer, relating to the

Bonds, the Resolution andlor the Project, including, without limitation, with respect to

the Depository Bank. For purposes of this paragraph, a “substantial financial interest”

shall include, without limitation, an interest amounting to more than 5% of the particular
business enterprise or contract.

16. VERIFICATION OF SCHEDULE: The final amended Schedule A

attached to the Certificate of Consulting Engineer, with the signature of the Chairperson
and the Consulting Engineer, accurately represents the estimated costs of the Project, the

sources of funds available to pay the costs of the Project and the costs of financing of the

Bonds.

17. PROCUREMENT OF ENGINEERING SERVICES: The Issuer has

complied with all the requirements of Chapter 5G, Article 1 of the Code of West

Virginia, 1931, as amended, in the procurement of the engineering services of the

Consulting Engineer.

18. CLEAN WATER ACT: The Project as described in the Resolution

complies with Sections 208 and 303(e) of the Clean Water Act.

19. GRANTS: As of the date hereof, the grant from the Council in the

amount of $1,500,000 is committed for the Project and in full force and effect.

20. COUNTERPARTS: This Certificate may be executed in

counterparts and all counterparts shall be deemed to be the Certificate.

{M0432093. I }
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WITNESS our signatures and the official corporate seal of CANYON

PUBLIC SERVICE DISTRICT as of the date first written above.

SEAL]

Official TitleSignature

Chairperson

Secretary

Attorney

{M0432093.1}
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EXHIBIT A

See Specimen Bond (Tab No. 14).

015997/00301
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CANYON PUBLIC SERVICE DISTRICT

3.2

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE AS TO USE OF PROCEEDS

On this 2o~ day of June, 2008, the undersigned Chairperson of the Public

Service Board of Canyon Public Service District in Monongalia County, West Virginia
(the “Issuer”), being one of the officials of the Issuer duly charged with the responsibility
for the issuance of $5,000,000 Sewer Revenue Bonds, Series 2008 A (West Virginia
Infrastructure Fund), of the Issuer, all dated June 26, 2008 (the “Bonds”), hereby certify
as follows:

1. I am one of the officers of the Issuer duly charged with the

responsibility of issuing the Bonds. I am familiar with the facts, circumstances and

estimates herein certified and duly authorized to execute and deliver this certificate on

behalf of the Issuer. Capitalized terms used herein and not otherwise defined herein shall

have the same meanings set forth in the Bond Resolution duly adopted by the Issuer on

June 10, 2008 (the “Bond Resolution”), authorizing the Bonds.

2. This certificate may be relied upon as the certificate of the Issuer.

3. This certificate is based upon facts, circumstances, estimates and

expectations of the Issuer in existence on June 10, 2008, the date on which the Bonds are

being physically delivered in exchange for a portion of the principal amount of the

Bonds, and to the best of my knowledge and belief, the expectations of the Issuer set

forth herein are reasonable.

4. In the Bond Resolution pursuant to which the Bonds are issued, the

Issuer has covenanted that it shall not take, or permit or suffer to be taken, any action

with respect to Issuer’s use of the proceeds of the Bonds which would cause any bonds,
the interest on which is exempt from federal income taxation under Section 103(a) of the

Internal Revenue Code of 1986, as amended, and the temporary and permanent

regulations promulgated thereunder or under any predecessor thereto (collectively, the

“Code”), issued by the West Virginia Water Development Authority (the “Authority”) or

the West Virginia Infrastructure and Jobs Development Council (the “Council”), as the

case may be, from which the proceeds of the Bonds are derived, to lose their status as

tax-exempt bonds. The Issuer hereby covenants to take all actions necessary to comply
with such covenant.

5. The Series 2008 A Bonds were sold on June 26, 2008, to the

Authority, pursuant to a loan agreement dated June 26, 2008, by and between the Issuer

tMO432O96. I)



and the Authority, on behalf of the Council, for an aggregate purchase price of

$5,000,000 (100% of par), at which time, the Issuer received $791,130 from the

Authority and the Council, being the first advance of the principal amount of the Series

2008 A Bonds. No accrued interest has been or will be paid on the Bonds. The balance

of the respective principal amounts of the Bonds will be advanced to the Issuer as

acquisition and construction of the Project progresses.

6. The Bonds are being delivered simultaneously with the delivery of

this Certificate and are issued for the purposes of (i) paying in full the entire outstanding

principal of and all accrued interest and administrative fees on the Issuer’s Sewerage

System Design Notes, Series 2006 A (West Virginia Infrastructure Fund) (the “Notes”),
heretofore issued to pay the costs of design of the Project (hereinafter defined); (ii)

paying a portion of the costs of acquisition and construction of certain improvements and

extensions to the existing public sewer facilities of the Issuer (the “Project”); and (iii)

paying certain costs of issuance of the Bonds and related costs.

7. The Issuer shall on the date hereof or immediately hereafter enter

into agreements which require the Issuer to expend at least 5% of the net sale proceeds of

the Bonds for the acquisition and construction of the Project, constituting a substantial

binding commitment. The acquisition and construction of the Project and the allocation

of the net sale proceeds of the Bonds to expenditures of the Project shall commence

immediately and shall proceed with due diligence to completion, and with the exception
of proceeds deposited in the Reserve Accounts for the Bonds, if any, all of the proceeds
from the sale of the Bonds, together with any investment earnings thereon, will be

expended for payment of costs of the Project on or before July 1, 2009. The acquisition
and construction of the Project is expected to be completed by September 1, 2009.

8. The total cost of the Project is estimated at $6,500,000. Sources and

uses of funds for the Project are as follows:

SOURCES

Proceeds of Series 2008 A Bonds $5,000,000
Infrastructure Fund Grant $1,500,000
Total Sources $6500000

USES

Costs of the Project $6,149,755
Payment of Notes $ 198,166
Costs of Issuance $ 20,500

{M0432096.1}
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Prefund Reserve Account $ 131,579

Total Uses $6,500,000

9. Pursuant to Article V of the Bond Resolution, the following special
funds or accounts have been created:

(1) Revenue Fund;

(2) Renewal and Replacement Fund;

(3) Series 2008 Bonds Construction Trust Fund;

(4) Series 2008 A Bonds Sinking Fund; and

(5) Series 2008 A Bonds Reserve Account.

10. Pursuant to Article VI of the Bond Resolution, the proceeds of the

Bonds will be deposited as follows:

(1) Series 2008 A Bonds proceeds in the amount of $131,579 will

be deposited in the Series 2008 A Bonds Reserve Account.

(3) Series 2008 A Bonds proceeds in the amount of $198,166 will

be deposited with the Commission in the Notes Payment Fund

to pay in full the entire outstanding principal of and all accrued

interest and administrative fees on the Notes.

(3) The balance of the proceeds of the Bonds will be deposited in

the Series 2008 Bonds Construction Trust Fund as received

from time to time and applied solely to payment of costs of the

Project, including costs of issuance of the Bonds and related

costs.

11. Moneys held in the Series 2008 A Bonds Sinking Fund will be used

solely to pay principal of and interest, if any, on the Series 2008 A Bonds and will not be

available to meet costs of acquisition and construction of the Project. All investment

earnings on moneys in the Series 2008 A Bonds Reserve Account (if fully funded) shall

be returned, not less than once each year, by the Commission to the Issuer, and such

amounts shall, during construction of the Project, be deposited in the Series 2008 Bonds

Construction Trust Fund,’ and following completion of construction of the Project, shall

be deposited in the Revenue Fund and applied in full, first to the next ensuing interest

{M0432096. 1)
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payment, if any, due on the Series 2008 Bonds, respectively, and then to the next ensuing
principal payment due thereon, all on a pro rata basis.

12. Work with respect to the acquisition and construction of the Project
will proceed with due diligence to completion. The acquisition and construction of the

Project is expected to be completed within 15 months of the date hereof.

13. The Issuer will take such steps as requested by the Authority to

ensure that the Authority’s bonds meet the requirements of the Code.

14. With the exception of the amount deposited in the Series 2008 A

Bonds Reserve Account, if any, all of the proceeds of the Series 2008 A Bonds will be

expended on the Project within 17 months from the date of issuance thereof.

15. The Issuer does not expect to sell or otherwise dispose of the Project
in whole or in part prior to the last maturity date of the Bonds.

16. The amount designated as costs of issuance of the Bonds consists

only of costs which are directly related to and necessary for the issuance of the Bonds.

17. All property financed with the proceeds of the Bonds will be owned

and held by (or on behalf of) a qualified governmental unit.

18. No proceeds of the Bonds will be used, directly or indirectly, in any
trade or business carried on by any person who is not a governmental unit.

19. The original proceeds of the Bonds will not exceed the amount

necessary for the purposes of the issue. The Issuer covenants that it shall maintain

thorough and accurate accounting records, in conformance with generally accepted
accounting principles, relative to the proceeds of the Bonds so that use of proceeds from

each series of the Bonds can be accounted for.

20. The Issuer shall use the Bond proceeds solely for the costs of the

Project, and the Project will be operated solely for a public purpose as a local

governmental activity of the Issuer.

21. The Bonds are not federally guaranteed.

22. The Issuer has retained the right to amend the Bond Resolution

authorizing the issuance of the Bonds if such amendment is necessary to assure that the

Bonds remain governmental or public purpose bonds.

{M0432096.1 }
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23. The Issuer has either (a) funded the Series 2008 A Bonds Reserve

Account at the maximum amount of principal and interest, if any, which will mature and

become due on the Series 2008 A Bonds in the then current or any succeeding year with

the proceeds of the Series 2008 A Bonds, or (b) created the Series 2008 A Bonds Reserve

Account which will be funded with equal payments made on a monthly basis over a 10-

year period until such Series 2008 A Bonds Reserve Account hold an amount equal to the

maximum amount of principal and interest, if any, which will mature and become due on

the Series 2008 A Bonds in the then current or any succeeding year. Moneys in the

Series 2008 A Bonds Reserve Account and the Series 2008 A Bonds Sinking Fund will

be used solely to pay principal of and interest, if any, on the Series 2008 A Bonds and

will not be available to pay costs of the Project.

24. There are no other obligations of the Issuer which (a) are to be

issued at substantially the same time as the Bonds, (b) are to be sold pursuant to a

common plan of financing together with the Bonds and (c) will be paid out of

substantially the same sources of funds or will have substantially the same claim to be

paid out of substantially the same sources of funds as the Bonds.

25. To the best of my knowledge, information and belief, there are no

other facts, estimates and circumstances which would materially change the expectations
herein expressed.

26. The Issuer will comply with instructions as may be provided by the

Authority, at any time, regarding use and investment of proceeds of the Bonds, rebates

and rebate calculations.

27. To the best of my knowledge, information and belief, the foregoing
expectations are reasonable.

(M0432096. I)
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WITNESS my signature as of the date first written above.

Chairperson

015997/00301
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CANYON PUBLIC SERVICE DISTRICT 3.3

SEWER REVENUE BONDS,
SERIES 2008 A (WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF SECRETARY

AS TO TRUTH AND ACCURACY OF DOCUMENTS DELIVERED

On this 26thi day of June, 2008, the undersigned duly appointed Secretary of

Canyon Public Service District (the “Issuer”) hereby certifies that the copies of the

following documents being delivered in connection with the closing of the sale of the

Canyon Public Service District Sewer Revenue Bonds, Series 2008 A (West Virginia
Infrastructure Fund) are, as of the date hereof, true and accurate copies of the originals of

those documents maintained on file with the Issuer and delivered in the transcript of

proceedings, that said documents have been duly adopted or approved by the Public

Service Board (the “Board”) of the Issuer and that said documents are still in full force

and effect as of the date hereof and have not been repealed, rescinded, superseded,
amended or modified in any way unless the document effecting such repeal, rescission,

supersedence, amendment or modification is also listed below:

1. Orders of The County Commission of Monongalia County Creating
and Enlarging the Issuer.

2. Orders of The County Commission of Monongalia County
Appointing the Members of the Board.

3. Oaths of Office of the Board Members.

4. Rules of Procedure.

5. Minutes of Current Year Organizational Meeting.

6. Public Service Commission Order.

7. Infrastructure Council Approval Letter.

8. SRF Bond Purchase Agreement.

9. Infrastructure Council Loan Agreement.

10. Bond Resolution.

11. Supplemental Resolution.
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12. Minutes of Board Meeting regarding Adoption of Bond Resolution

and Supplemental Resolution.

13. Affidavits of Publication regarding Notice of Borrowing and Notice

of Meeting to Adopt Bond Resolution and Supplemental Resolution.

14. NPDES Permit.

15. Infrastructure Council Grant Agreement.

16. Sewage Treatment Agreement with Morgantown Utility Board.

17. Evidence of Insurance.

18. Receipt of Payment ofNotes.

{M0432104.1}
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WITNESS my signature and the official seal of the Issuer as of the date

015997/00301
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Secretary

first written above.

SEAL]
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CANYON PUBLIC SERVICE DISTRICT 3.4

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF CONSULTING ENGINEER

On this 26th day of June, 2008, I, Daniel E. Ferrell, Registered Professional

Engineer, West Virginia License No. 13462, of Thrasher Engineering, Inc., Consulting
Engineers, Clarksburg, West Virginia, hereby certify as follows:

1. My firm is engineer for the acquisition and construction of certain

improvements and extensions (the “Project”) to the existing public sewer facilities (the

“System”) of Canyon Public Service District (the “Issuer”), to be constructed primarily in

Monongalia County, West Virginia, which acquisition and construction are being
permanently financed in part by the above-captioned bonds (the “Bonds”) of the Issuer.

All capitalized words used herein and not defined herein shall have the same meaning set

forth in the Bond Resolution adopted by the Issuer on June 10, 2008 (the “Resolution”),
the loan agreement for the Series 2008 A Bonds by and between the Issuer and the West

Virginia Water Development Authority (the “Authority”), on behalf of the West Virginia
Infrastructure and Jobs Development Council (the “Council”), dated June 10, 2008 (the
“Loan Agreement”).

2. The Bonds are being issued for the purposes of (i) paying in full the

entire outstanding principal of and all accrued interest and administrative fees on the

Issuer’s Sewerage System Design Notes, Series 2006 A (West Virginia Infrastructure

Fund), heretofore issued to pay the costs of design of he Project; (ii) paying a portion of

the costs of acquisition and construction of the Project; and (iii) paying certain costs of

issuance of the Bonds and related costs.

3. To the best of my knowledge, information and belief (i) within the

limits and in accordance with the applicable and governing contractual requirements
relating to the Project, the Project will be constructed in general accordance with the

approved plans, specifications and designs prepared by my firm and approved by the

{DEP] and any change orders approved by the Issuer, the Council and all necessary

governmental bodies; (ii) the Project, as designed, is adequate for its intended purpose
and has a useful life of at least 40 years, if properly operated and maintained, excepting
anticipated replacements due to normal wear and tear; (iii) the Issuer has received bids

for the acquisition and construction of the Project which are in an amount and otherwise

compatible with the plan of financing set forth in the Schedules A and B attached hereto

as Exhibit A, and in reliance upon the opinion of Issuer’s counsel, David Glover, Esquire,
of even date herewith, all successful bidders have made required provisions for all

insurance and payment and performance bonds and such insurance policies or binders

and such bonds have been verified for accuracy; (iv) the successful bidders received any
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and all addenda to the original bid documents; (v) the bid documents relating to the

Project reflect the Project as approved by the DEP and the bid forms provided to the

bidders contain all critical operational components of the Project; (vi) the successful bids

include prices for every item on such bid forms; (vii) the uniform bid procedures were

followed; (viii) the Issuer has obtained all permits required by the laws of the State of

West Virginia and the United States necessary for the acquisition and construction of the

Project and operation of the System; (ix) in reliance upon the certificate of Gary K.

Bennett, CPA, of even date herewith, as of the effective date thereof, the rates and

charges for the System as approved by the Public Service Commission of West Virginia
and adopted by the Issuer will be sufficient to comply with the provisions of the Loan

Agreement and the Resolution; (x) the net proceeds of the Bonds, together with all other

moneys on deposit or to be simultaneously deposited and irrevocably pledged thereto and

the proceeds of grants, if any, irrevocably committed therefor, are sufficient to pay the

costs of acquisition and construction of the Project approved by the Council; and (xi)
attached hereto as Exhibit A are the final amended “Schedule A - Total Cost of Project,
Sources of Funds and Cost of Financing” and “Schedule B - Final Total Cost of Project,
Sources of Funds and Cost of Financing” for the Project.

WITNESS my signature and seal as of the date first written above.

SEAL]

THRASHER ENGINEERING, INC.

Damel E. Ferrell, P.E.

West Virginia License No. 13462

015997/00301

~MO432 108.1)



5/28/2008 SCHEDULE B

CANYON PUBLIC SERVICE DISTRICT

SEWER PROJECT

/~6~’;,~/ ~‘/, 0/2-ti ~rF-~

Date “ (

Dat /

A. COST OF PROJECT TOTAL WVIJDC Loan WVIJDC Grant

I Aid to Construction - MUB 1,065000.00 865,000.00 200,000.00

a. Contingency (5%) 53,250.00 42,650.00 10,600.00

2 Construction (Rover) 3,146,768.00 2,500,000.00 646,768.00

a. Contingency (5%)

3 Technical Services Thrasher

a. Design (IJDC Design Loan Payoff)*

158,000.00

~

198,166.00

126,400.00

i~g~
-~-og~’ic€.oo

31,600.00

~tS

b. Planning 0.00 0.00 0.00

c. aerial mapping 0.00 0.00 0.00

d survey 45,000.00 45,000.00 0.00

e. ROW / Lands 40,000.00 40,000.00 0.00

f. Design (Other) 245,000.00 245,000.00 0.00

g. Eng. During Construction 136,000.00 111,000.00 25,000.00

h. Inspection

4 Legal & Fiscal

254,000.00

~

231,371.00

~

22,629.00
~

a. Legal David Glover 57,000.00 42,000.00 15,000.00

b. Accounting Gary Bennett 4,000.00 2,500.00 1,500.00

5 Administrative Region VI 76,834.00 61,834.00 15,000.00

6 Sites & Other Lands 1.

7 ROW/Lands 210,000.00 170,000.00 40,000.00

8 Prefunded Reserve 131,579.00 131,579.00 0.00

9 DOH Inspection Fee, DEP Fees etc 10,000.00 10,000.00 0.00

10 Electric Services (Twelve Pump Stations) 60,000.00 60,000.00 0.00

11 Additional Canyon Sewer System Rehab.

12 Project Contingency

13 TOTAL of Lines 1 through 12

100,000.00

491,903.00

6,482,500.00

100,000.00

I~-3~.brs~€
~4,982,500.00

0.00

~
491,903.00

1,500,000.00

B. COST OF FINANCING

14 Capitalized_interest
15 Other_Costs

a. Registrar fees 500.00 500.00

b Bond Counsel Jackson & Kelley 17,000.00 17,000.00

16 Cost of Issuance 17,500.00 17,500.00

17 TOTAL PROJECT COST line 13 plus line 16 6,500,000.00 5,000,000.00 1,500,000.00

C. SOURCES OFOTHER FUNDS

18 Federal_Grants
19 State Grants (WVIJDC) 1,500,000.00 1,500,000.00

20 Other_Grants
21 Any_Other_Source
22 TOTAL GRANTS Lines 18 through 21 1,500,000.00 1,500,000.00

23 Size of~pond Issue 5,000,000.00 5,000,000.00 0.00

canyon PSD

Thras~~~~e~
ering, Inc.

Original Design Loan was $200,000
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Bennett & Dobbins PLLC
GARY K. BENNETT, MBA-CPA

CERTIFIED PUBLIC ACCOUNTANTS ZACHARY D. DOBBINS, CPA

317 Cleveland Avenue

Fairmont, WV 26554-1604

Telephone: (304) 366-4295 Fax: (304) 366-4311

June 26, 2008

CANYON PUBLIC SERVICE DISTRICT

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

Canyon Public Service District.

Morgantown, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

Ladies and Gentlemen:

We have reviewed the sewer rates of Canyon Public Service District (the
“Issuer”), as approved by the Recommended Decision of the Public Service Commission

Administrative Law Judge entered on November 2, 2007, and the order of the Public

Service Commission of West Virginia entered November 21, 2007, finalizing the

Recommended Decision in Case No. 07-0514-PSD-CN, and the projected operating

expenses and anticipated customer usage provided by Thrasher Engineering, Inc., the

consulting engineer of the Issuer. It is my opinion that such rates, together with other

revenues of the sewer facilities of the Issuer (the “System”), are sufficient (i) to provide
for all operating expenses of the System and (ii) to leave a balance each fiscal year equal
to at least 115% of the maximum amount required in any succeeding fiscal year for

payment of principal of and interest, if any, on the Issuer’s Sewer Revenue Bonds, Series

2008 A (West Virginia Infrastructure Fund).

Very truly yours,

~ & 9oIIi~~c P~C

Bennett & Dobbins PLLC
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CANYON PUBLIC SERVICE DISTRICT 3.6

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT FOR BONDS

On this 26th day of June, 2008, the undersigned authorized representative of

the West Virginia Water Development Authority (the “Authority”), for and on behalf of

the Authority, hereby certifies as follows:

1. On the date hereof, in Charleston, West Virginia, the Authority
received the Sewer Revenue Bonds, Sewer Revenue Bonds, Series 2008 A (West
Virginia Infrastructure Fund), of the Issuer, in the principal amount of $5,000,000,
numbered AR- 1, issued in the form of one bond, filly registered to the Authority, and

dated June 26, 2008 (the “Bonds”).

2. At the time of such receipt of the Bonds, they had been executed by
the Chairperson of the Issuer and attested by the Secretary of the Issuer, by their

respective manual signatures, and the official seal of the Issuer had been impressed upon
the Bonds.

WITNESS my signature as of the date first written above.

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY

Authorized Representative

015997/00301

{M0432113.1)
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CANYON PUBLIC SERVICE DISTRICT 3.7

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT FOR BOND PROCEEDS

On this 26th day of June, 2008, the undersigned Chairperson of Canyon
Public Service District (the “Issuer”), for and on behalf of the Issuer, hereby certifies as

follows:

On the date hereof, the Issuer received from the Authority, as the original
purchaser of the $5,000,000 Canyon Public Service District Sewer Revenue Bonds,
Series 2008 A (West Virginia Infrastructure Fund), dated June 26, 2008 (the “Series 2008

A Bonds”), the sum of $789,692, being a portion of the principal amount of the Series

2008 A Bonds. The Issuer understands that the remaining proceeds of the Series 2008 A

Bonds will be advanced to the Issuer by the Authority and the West Virginia
Infrastructure and Jobs Development Council from time to time as construction proceeds
to completion.

WITNESS my signature as of the date first written above.

CANYON PUBLIC SERVICE DISTRICT

Chairperson

015997/00301

{M0432121.11
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CANYON PUBLIC SERVICE DISTRICT

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

REQUEST AND AUTHORIZATION TO

AUTHENTICATE, REGISTER AND DELIVER BONDS

United Bank, Inc.

Charleston, West Virginia

Ladies and Gentlemen:

3.8

On this 26th day of June, 2008, we herewith hand to you, duly executed, the

$5,000,000 Sewer Revenue Bonds, Series 2008 A (West Virginia Infrastructure Fund), in

the form of one bond, numbered AR-i, dated June 26, 2008 (the “Bonds”), of Canyon
Public Service District (the “Issuer”), authorized to be issued under and pursuant to a

Bond Resolution and a Supplemental Resolution duly adopted by the Issuer on June 10,
2008.

You are hereby requested and authorized to authenticate, register and

deliver the Bonds on behalf of the Issuer to the West Virginia Water Development
Authority.

015997/00301

WITNESS our signatures as of the date first written above.

CANYON PUBLIC SERVICE DISTRICT

Chairpers~n

Secretary

{M0432125.1 }
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CANYON PUBLIC SERVICE DISTRICT 3.9

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

REGISTRAR’ S AGREEMENT

THIS REGISTRAR’S AGREEMENT, dated as of the 26t1~ day of June,

2008, by and between CANYON PUBLIC SERVICE DISTRICT, a public corporation
(the “Issuer”), and UNITED BANK, INC., Charleston, West Virginia (the “Registrar”).

WHEREAS, the Issuer has, contemporaneously with the execution hereof,
issued and sold its $5,000,000 Sewer Revenue Bonds, Series 2008 A (West Virginia
Infrastructure Fund) (the “Bonds”), each in the form of one bond, dated the date hereof,
in fully registered form, pursuant to a Bond Resolution and a Supplemental Resolution

adopted by the Issuer on June 10, 2008 (the “Resolution”);

WHEREAS, capitalized words and terms used in this Registrar’s
Agreement and not otherwise defined herein shall have the respective meanings given
them in the Resolution, a copy of which is attached as Exhibit A hereto and incorporated
herein by reference;

WHEREAS, the Resolution provides for an appointment by the Issuer of a

Registrar for the Bonds; and

WHEREAS, the Issuer desires to appoint, and by the Resolution and this

Registrar’s Agreement does appoint, the Registrar to act as Registrar under the

Resolution and to take certain other actions hereinafter set forth;

NOW, THEREFORE, it is agreed by and between the parties hereto as

follows:

1. Upon the execution of this Registrar’s Agreement by the Issuer and

the Registrar and during the term hereof, the Registrar does accept and shall have and

carry out the powers and duties of Registrar for the Bonds, all as set forth in the

Resolution, such duties including, among other things, the duties to authenticate, register
and deliver Bonds upon original issuance and when properly presented for exchange or

transfer.

2. The Registrar agrees to furnish the Issuer with appropriate records of

all transactions carried out by it as Registrar and to furnish the Issuer with the names and

specimen signatures of the Registrar’s authorized officers for the purposes of acting as

the Registrar and with such other information and reports as the Issuer may from time to

time reasonably require.

1M0432702.1)



3. The Registrar shall have no responsibility or liability for any action

taken by it at the specific direction of the Issuer.

4. As compensation for acting as Registrar pursuant to this Registrar’s
Agreement, the Issuer hereby agrees to pay to the Registrar the compensation heretofore

agreed by the parties and set forth in the attached invoice.

5. It is intended that this Registrar’s Agreement shall carry out and

implement provisions of the Resolution with respect to the Registrar. In the event of any

conflict between the terms of this Registrar’s Agreement and the Resolution, the terms of

the Resolution shall govern.

6. The Issuer and the Registrar each warrants and represents that it is

duly authorized and empowered to execute and enter into this Registrar’s Agreement and

that neither such execution nor the performance of its duties hereunder or under the

Resolution will violate any order, decree or agreement to which it is a party or by which

it is bound.

7. This Registrar’s Agreement may be terminated by either party upon

60 days’ written notice sent by registered or certified mail to the other party, at the

following respective address:

ISSUER

Canyon Public Service District

2233 Lakeside Estates

Morgantown, WV 26508

Attention: Chairperson

REGISTRAR

United Bank, Inc.

P.O. Box 393

Charleston, WV

Attention: Corporate Trust Department

The Issuer and the Registrar shall notify the other in writing of any change
of address.

8. The Registrar is hereby requested and authorized to authenticate,

register and deliver the Bonds in accordance with the Resolution.

{M0432702. I }



IN WITNESS WHEREOF, the parties hereto have respectively caused this

Registrar’s Agreement to be signed in their names and on their behalf, all as of the date

first written above.

CANYON PUBLIC SERVICE DISTRICT

~erso~~
UNITED BANK, INC.

Au~(ho~edOfficer

015997/00301

3
{M0432702. I)



EXHIBIT A

See Bond Resolution (Tab No. 10)

See Supplemental Resolution (Tab No. 11)

4
{M0432702.1 }
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CANYON PUBLIC SERVICE DISTRICT 3.10

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF REGISTRATION OF BONDS

UNITED BANK, INC., Charleston, West Virginia, as Registrar (the
“Registrar”), hereby certifies that on the date hereof, the single, fully registered Sewer

Revenue Bonds, Series 2008 A (West Virginia Infrastructure Fund), of the Issuer, dated

June 26, 2008, in the principal amount of $5,000,000, and numbered AR-i, were

registered as to principal only in the name of “West Virginia Water Development
Authority” in the books of the Issuer kept for that purpose at our office, by a duly
authorized officer on behalf of the Registrar.

WITNESS my signature on this 26th day of June, 2008.

UNITED BANK, INC., as Registrar

Aut rized Officer

OI5997/OO3O~

{M0432 126.1)



26



CANYON PUBLIC SERVICE DISTRICT 3.11

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

ACCEPTANCE OF APPOINTMENT AS DEPOSITORY BANK

Branch Banking & Trust, White Hall, West Virginia, hereby accepts
appointment as Depository Bank in connection with a Bond Resolution and a

Supplemental Resolution adopted by Canyon Public Service District (the “Issuer”) on

June 10, 2008 (collectively, the “Resolution”), authorizing issuance of the Issuer’s Sewer

Revenue Bonds, Series 2008 A (West Virginia Infrastructure Fund), in the respective
aggregate principal amount of $5,000,000, dated June 26, 2008, and agrees to serve as

Depository Bank, all as set forth in the Resolution.

WITNESS my signature on this 26th day of June, 2008.

BRANCH BANKING & TRUST

Authorized Officer

015997/00301

{M0432 127. t
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WEST VIRGINIA MUNICIPAL BOND COMMISSION 3.12

Suite 500 NEW ISSUE REPORT FORM

8 Capitol Street, Charleston, WV 25301 Date of Report: June 26. 2008

(304) 558-3971

ISSUE: Canyon Public Service District Sewer Revenue Bonds, Series 2008 A (West Virginia Infrastructure

Fund

ADDRESS: 2233 Lakeside Estates, Morgantown, WV 26508 COUNTY: Monongalia

PURPOSE OF ISSUE: New Money ~
Refimding ~ Refunds issue(s) dated: October 12, 2006

ISSUE DATE: June 26, 2008 CLOSiNG DATE: June 26, 2008

ISSUE AMOUNT: $5,000,000 RATE: 0%

1st DEBT SERVICE DUE: March 1, 2010 1st PRINCIPAL DUE: March 1, 2010

1st DEBT SERVICE AMOUNT: $32,468.00 PAYING AGENT: Municipal Bond Commission

BOND COUNSEL: Jackson Kelly PLLC UNDERWRITERS COUNSEL:____________________
Contact Person: Samme L. Gee, EsQuire Contact Person:

__________________________

Phone: ( Phone:
__________________________________

CLOSING BANK: Branch Banking & Trust ESCROW TRUSTEE:
________________________

Contact Person: _Chenoweth Contact Person:
________________________________

Phone: ( 363-0266 Phone
_________________________________________

KNOWLEDGEABLE ISSUER CONTACT: OTHER: WV Infrastructure & Jobs Development Council

Contact Person: Sam Bossio Contact Person: Jefferson Brady

Position: Chairperson Function: Executive Secretary

Phone: ( 292-7233 Phone ( 558-4607

E-Mail: sam@bossioent.com

DEPOSITS TO MBC AT CLOSE: __________Accrued Interest: $___________________
__________________________________________Capitalized Interest: $________________________
By X Wire _____________Reserve Account: s31,579

Check Other: Notes Payment Account $ 196,728

REFUNDS & TRANSFERS BY MBC AT CLOSE:

By ______Wire ________To Escrow Trustee: $______________________
_________Check _________To Issuer: $________________________
_______IGT _______To Cons. Invest. Fund $_____________________

To Other: $______________________

NOTES: The Series 2008 A Bonds Reserve Account will be funded over 10 years. Series 2008 A Bonds proceeds in

the amount of $196,728 will pay in full the Issuer’s Sewerage System Desi~ Notes. Series 2006 A (West Virginia

Infrastructure Fund)

FOR MUNICIPAL BOND COMMISSION USE ONLY:

Documents Required:
Transfers Required:

~MO432716.1)
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dep
west virginia deportment of environmental protection

Divi8ion of Waicr and Wastc Managemcnt Joe Manchin Ill, Govcrnor

601 5?” Sm~ei SE SL~phanic R. Tirnnwrmc)er, Cabinci Sccrctary
Charleston, WV 25304 www.wvdcp.org
Phone Number: (304) 926-0495

Fa~ Number: (304) 926-0463

April 1.8, 2008

SatnBossió~ Chirtan

CanyOn Public Service Distriet

2233 Lakeside Estates

.Morgantown., WV 26508

CERTIFIED RETURN RECEIPT REQUESTED

Re: WV/NPDES.PerñiitNo. WV003215.8

MOdificatlon,,No. 1.

Dear Mr. Bossio:

This correspondence shall serve as Modification No. I of your existing WVINPDES
Water Pollution Control Permit No. WV0032158, issued on the 21st day of July 2006.

After careful review of the information submitted on, and with your WV/NPDES Water

Pollution Control Permit Modification Application No. WV0032 158-A, dated February 7, 2008,
and all other relevant information, the subject Permit is hereby modified to incorporate the

following changes:

To acquire, install, construct, operate and maintain approximately 4,940 linear feet of six

(6) inch diameter gravity sewer line, 9,422 linear feet of eight (8) inch diameter gravity
sewer line, necessary manholes, six (6) duplex submersible sewage pump stations, one

(1) duplex submersible sewage grinder pump station, five (5) simplex submersible sewer

grinder pump stations, approximately 604 linear feet of one and one-quarter(l ‘fl) inch
diameter force main line, 664 linear feet ofone and one-half(1 Va) inch diameter force

main line, 1,169 linear feet of two (2) inch diameter force main line, 340 linear feet of

three (3) inch diameter force main tine, 4,881 linear feet of six (6) inch diameter force

main line, 5,990 linear feet of eight (8) inch diameter force main Ime, various repairs to

the existing manholes, all necessary valves, controls and appurtenances.

Facilities are to svrve approximately 380 customers in the Canyon Public Service District

& its environs, Skyline Estates Subdivision, Canyon Mobile Home Park and Lakeside

Estates Outlet Nos. 001 and 002.

Promoting a healthy environment.



Sam Bosslo, Chairman

Canyon PSD

Page 2 of 2

The wastewater from Canyon Public Service District, Skyline Estates Subdivisrnn,

Canyon Mobile Home Park and Lakeside Estates Outlet Nos. 001 and 002 areas shall be

conveyed to the existing Morgantown Utility Board (MUB) sewage collection system at the

existing lift station on the western end of Canyon Road near the intersection with State Route

119 for ultimate treatment and disposal by the MUB’s Star City wastewater treatment plant.

The following five (5) existing wastewater treatment plants will be taken out of service

when these sewage collection facilities are placed into service:

Name of the facility Permit Number

I. Canyon Public Service District WV0032 158

2. Skyline Estates Subdivision WVG550956

3. Canyon Mobile Home Park WVGS5I 192

4. Lakeside Estates Outlet No. 001 WVGS5 1128

5. Lakeside Estates Outlet No. 002 WVG55 1129

On completion of this project, the Canyon PSD shall become a Sewage Collection

System only. Also, the above listed five (5) sewage treatment plants shall be disconnected and

the influent and effluent lines shall be properly plugged with concrete. These sewage treatment

plants shall be closed/abandoned as per Board of Health, Interpretative Rule 16-1, Series VII,

Section 4, Part VEIL

The wastewater treatment plant projects shall be constructed in accordance with the

Office of Environmental Health Services Permit Number 17,328. dated December 6, 2006 and

the plans and specifications, and any approved addenda, thereto, prepared by Thrasher

Engineering, 30 Columbia Boulevard, P0 Box 1532, Clarksburg, WV 26301.

Also, this permit modification is contingent of approval by the Bureau for Public Health

and completion of the Morgantown Utility Board’s improvements and upgrades of their West

Run sewage collection system and Star City wastewater treatment plant, prior to these proposed
sewage collection facilities being placed into service.

All other terms and conditions of the subject WVINPDES Water Pollution Control Permit

No. WV0032 158, issued on July 21, 2006 shall remain in effect and unchanged.

LAM:bsg

cc: Env. Inspector Supervisor
Env. Inspector
Mr. David L. Watson, Project Engineer, Thrasher Engineering

Sincerely.
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(7/30/01)

GRANT AGREEMENT

This Grant Agreement entered into by and between the WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY (the “Authority”), on behalf of the WEST VIRGINIA

INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL (the “Council”) and the CANYON

PUBLIC SERVICE DISTRICT (the “Governmental Agency”).

RECITALS

WHEREAS, the Council has authorized the Authority to make a grant to the

Governmental Agency in the amount not to exceed $1,500,000 (the “Grant”) for the purposes of the

design, acquisition or construction of a project for which a preliminary application has been

submitted and approved by the Council;

WHEREAS, the Governmental Agency wishes to accept the Grant upon such terms

and conditions as are hereinafter set forth for the purposes of designing, acquiring or constructing the

project described in Exhibit A attached hereto and incorporated herein by reference (the “Project”);

WHEREAS, this Grant Agreement sets forth the Council, the Authority and the

Governmental Agency’s understandings and agreements with regard to the Grant.

NOW, THEREFORE, in consideration of the premises and the mutual agreements
hereinafter contained, the Authority and the Governmental Agency hereby agree as follows:

TERMS

1. Prior to the distribution of the Grant, the Governmental Agency shall provide
the Authority with a Project budget and an anticipated monthly draw schedule reflecting the receipt
dates and amounts from other funding sources.

2. The Authority shall advance the Council’s share of the Project costs

from the Grant from time to time upon receipt of a requisition evidencing the costs incurred,
which requisition must be satisfactory to the Authority.

3. The monthly requisition will also set forth (i) the amounts requested for

that requisition period from all other funding agencies, and (ii) the amounts advanced for the

Project to date from all other funding agencies.

4. The Governmental Agency will use the proceeds of the Grant only for

the purposes specifically set forth in Exhibit A.

{C1365339.I }
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5. The Governmental Agency shall comply with and is bound by the

Council’s rules set forth as Title 167, Series 1 and more particularly Section 5.9 with respect
to the sale of the Project.

6. The Governmental Agency acknowledges that the Grant may be

reduced, from time to time, to reflect actual Project costs and availability of other funding.

7. The Governmental Agency shall list the Grant provided by the Authority
and the Council in any press release, publication, program bulletin, sign or other public
communication that references the Project, including but not limited to any program

document distributed in conjunction with any groundbreaking or dedication of the Project.

8. This Grant Agreement shall be governed by the laws of the State of

West Virginia.

(C1365339.I
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(SEAL)

Atte

/3 12?ia4f~—

CANYON PUBLIC SERVICE

DISTRICT

By:
-

Its: chairman
Date: June 26, 2008

WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY

By:
Its: Executive

Date: June 26, 2008

Its: Secretary-Treasurer

{C1365339.I

IN WiTNESS WHEREOF, the parties hereto have caused this Grant Agreement to be

executed by the respective duly authorized officers as of the date executed below by the Authority.

(SEAL)

Its: S~

3



Exhibit A

Project Description

The Project consists of the

existing sanitary sewer collection system and to

customers in Monongalia County, together with all

(C1365339.1

125 new

4
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SYSTEM OPERATION AND MAINTENANCE AGREEMENT

THIS AGREEMENT is made and entered into this ~O~day of ...\~.,~
,
2008, by and

between the City of Morgantown, by and through the Morgantown Utility Board (hereafter “the

Board”), and the Canyon Public Service District (hereafter “the District”), a public service district

and a political subdivision of the State of West Virginia.

WITNESS:

WHEREAS, the District desires that the system be operated and maintained in a safe and cost

effective manner that will provide quality sanitary sewer service to its customers; and,

WHEREAS, after study and consideration by the District, it has been determined that it is in

the best interests of the District that the system be operated and maintained by the Board; and,

WHEREAS, the Board is willing and able to operate and maintain the District’s public

sewerage facilities (hereafter “the system”).

NOW, THEREFORE, with intent to be legally bound by the provisions described below,

the parties agree to the following:

A. THE BOARD AGREES:

1. To provide professional management services to and for the District in all phases ofthe

operation and conduct of the collection and transmission of sewerage.

—1—



2. To provide routine operation and maintenance ofthe system, including, but not limited

to, collection pipelines and rights of way, pump stations, and any/all other facilities owned by the

District during the term of this Agreement. These services shall include routine operation, inspection

and preventive maintenance, and the updating ofsystem mapping and other operational records. The

performance ofthese duties shall be in accordance with sound utility business practice and relevant

federal, state, and local statutes, regulations and ordinances.

3. To provide repair services. Repair services shall include any unplanned work on the

system that may be necessary to ensure continued, safe and compliant sewerage collection and

transmission for the customers of the District and routine installation of new sewer services. The

Board shall provide to the District a monthly detailed report of charges made for, and labor,

materials and equipment used in, these repair services. The performance ofthese duties shall be in

accordance with sound utility business practice and relevant federal, state, and local statutes,

regulations, and ordinances.

4. To plan, supervise, and/or complete extraordinary maintenance of the system.

Extraordinary maintenance shall include replacement of any capital asset and/or other tasks that

require support and/or resources that must be obtained from a third party. Planned extraordinary

maintenance tasks shall be subject to prior approval of the District and included in the District

budget as recommended by the Board. The performance of these duties shall be in accordance

with sound utility business practice and relevant federal, state, and local statutes, regulations, and

ordinances.

-2-



5. To perform system expansion activities. System expansion activities shall include, but

not be limited to, installation of main line extensions and special system mapping. The Board

must have prior agreement of the District before conducting any system expansion activities. The

authorization to perform system expansion activities will be dependent upon availability ofDistrict

funds for the same. The performance of these duties shall be in accordance with sound utility

business practice and relevant federal, state, and local statutes, regulations, and ordinances.

6. To provide routine administrative services necessary to conduct the daily business of

providing sewer service to the District and its customers. These services include billing ofcustomers

on a monthly schedule, delinquent account collection, and customer account management and

reporting. The District shall be responsible for securing and maintaining an inter-utility agreement

with Cheat View Public Service District (CVPSD), the water utility serving the District’s customers,

in order to obtain the meter readings and billing cooperation and consent of CVPSD. Because

CVPSD reads its meters bi-monthly, the Board will bill for the District on a bi-monthly basis using

actual meter readings, and will bill all other months using estimated meter readings. The

performance ofthese duties shall be in accordance with sound utility business practice and relevant

federal, state, and local statutes, regulations, and ordinances.

7. To provide extraordinary administrative services necessary to effect the activation ofthe

system and the initial population ofthe District’s customer database. The District shall provide the

Board with an alphabetic list of customers required to purchase service from the new system. The

Board shall facilitate the addition ofthese customers to the District system by verifying each service

and billing address, locating each service connection, modifying the customer billing and service

databases, receiving and applying the service deposit to the customer account, and maintaining a

record ofnew customer accounts against the list of customers required to purchase service from the

-3-



new system. The Board shall provide to the District a monthly report of new customers and shall

refer to the District for further instruction those customers refusing or otherwise failing to enroll for

sewer service from the District. To ensure that the District pays the lowest possible cost for these

services, it shall meet with the Board to develop a protocol to be followed by its customers in

initiating service accounts with the District. The District shall ensure that its customers are aware of

and following said protocol.

8. To complete certain collection system upgrade tasks in order to facilitate collection and

transmission of flows from the District, through the Board’s collection system, and to the Board’s

Star City treatment plant for treatment and discharge. Flows to be delivered to the Board’s collection

system are estimated to be 132,000 gpd (design flow); 600 gpm (J)eak flow). The estimated cost of

these system upgrade tasks is $1,561,825.00. The Board shall contribute exactly $361,825.00 toward

these costs. Canyon shall receive a credit, pursuant to PSC Rule 5.5.e.4, towards the construction

costs. The estimated amount of the credit is $135,000.00. The District shall pay to the Board the

remaining actual cost of these upgrade tasks, estimated to be $1,065,000.00.

9. To make report to the District, as requested by the District, of all activities performed in

accordance with the provisions of this agreement, and to keep a detailed record of these activities.

B. THE DISTRICT AGREES:

1. To compensate the Board for services rendered and materials and equipment provided

in accordance with Schedule “A” attached and incorporated herein. Fixed costs shall be billed

monthly, in advance of services rendered. Costs for other services, materials and equipment,

including, but not limited to, repair, extraordinary administrative tasks, and maintenance and system
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expansion services, shall be billed monthly in arrears. Payment upon all invoices shall be rendered

in full within thirty (30) days of the invoice date.

2. To indenmify and hold harmless the Board from any and all liability arising from the

maintenance and/or operation ofthe sewerage system by the Board, and to protect, defend, indemnify

and hold the Morgantown City Council and the Morgantown Utility Board, and the members thereof,

their officers, agents, representatives and employees, completely harmless from and against any

judgments arising by reason ofthe injury or death of any person or damage to or loss ofany property,

including all reasonable costs for investigation and defense thereof (including, but not limited to,

attorney fees, court costs and expert fees), of any nature whatsoever arising out of the operation of

the system, unless such injury, death, loss or damage is caused by the negligence ofthe Morgantown

City Council, the Morgantown Utility Board, or its officers, agents, representatives or employees.

The District shall give the Board reasonable notice of any such claim or action. The provisions of

this paragraph shall survive the expiration or earlier termination of this Agreement.

3. To convey to the Board any/all operations and maintenance manuals, as built

drawings, system maps, a prospective customer list, and any other records regarding the system. The

Board shall maintain these documents, and any other documents pertinent to the business/operation

of system.

4. To allow the Board control of the operation and maintenance of the system as

described in this Agreement, including, but not limited to, unilateral operation of pump stations.

5. To secure and maintain with Cheat View Public Service District an inter-utility

agreement regarding water service disconnection/reconnection as part of the customer account

management program.

6. To provide to the Board a list of current and prospective customers, to develop with

the Board a protocol for new customer enrollment (See: Paragraph A(7), above) and to advertise and

enforce said protocol to ensure that costs for this activity are as low as possible.
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7. To consider incorporation into the District budget recommendations of the Board

regarding extraordinary maintenance and system expansion tasks.

C.THE PARTIES AGREE THAT:

1. This Agreement, which is the complete and final Agreement between the parties, is

subject to and contingent upon the review and approval of the West Virginia Public Service

Commission in accordance with WV Code §24-2-12. The parties shall cooperate in this proceeding

to promote the approval of this Agreement. If the Commission disapproves any part of this

Agreement, the entire Agreement shall be null and void unless the Board and the District have agreed

to the modification(s) made by the Commission.

2. Any previous Agreement or representation, written or oral, is invalid as far as it

contradicts the provisions of this Agreement. This Agreement may be amended only by a written

modification, executed by both parties.

3. The term ofthis Agreement shall be for one (1) year from the date first written above

and will automatically renew for additional one (1) year terms, unless terminated by either party per

the outlined procedure. If a party chooses to not extend this Agreement for an additional one (1) year

term, said party must notify the other party of its intent to not extend this Agreement a minimum of

ninety (90) days prior to the expiration of the term of the Agreement.

4. Either party has the right to terminate this Agreement at any time ifthe other party has

breached this Agreement. The parties agree to provide sixty (60) days notice prior to termination for

any breach by the other party to enable the party in breach an opportunity to cure the breach. Should

there be a breach of this Agreement, the offended party may extend a termination beyond the sixty

(60) days, at its own option, if it becomes apparent that an extension will be needed by the offending

party and that it would not be detrimental to the offended party.

-6-



5. This Agreement shall be binding upon the successors and assigns of the respective

parties.

6. Any notice, demand or request given regarding this Agreement shall be effective if

sent by first class mail, postage pre-paid, to: Morgantown Utility Board, P.O. Box 852,

Morgantown, WV 26507-0852; and, Canyon Public Service District, 12 Witchita Street,

Morgantown, WV 26508.

IN WITNESS WHEREOF, the City of Morgantown, by and through the Morgantown

Utility Board, and the Canyon Public Service District, a public service district and a political

subdivision of the State of West Virginia, have caused this Agreement to be signed by their proper

and duly authorized officers and effective as of the tD.~ day of ...I~.j j~
,
2008.

CANYON PUBLIC SERVICE DISTRICT

by:
1~44~

“~ Sam ossio, Chairman

MORGANTOWN UTILITY BOARD

by:
________________

ames L. Green

General Manager
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Canyon PSD/MUB Contract

SCHEDULE A

1. Fixed Costs:

Routine Operation and Maintenance: $9.17 per customer per month (Paragraph A (2)*)
Routine Administrative Services: $1.50 per customer per month (Paragraph A (6)*)
Meter Reading Services*** : $1.50 per customer bi-monthly (Paragraph A (6)*)

Billed monthly in advance ofservices rendered; Subject to annual review/adjustment

2. Excess Flow Surcharge:
Canyon PSD is purchasing through tariff charges no more than the following flows:

Purchased Capacity: 132,000 gpd (Paragraph D(1)**)
Peak Flow: 600 gpm (Paragraph D(1)**)

Instantaneous or average daily flows in excess ofthose reported above shall incur an additional 25%

surcharge, or $1 .224 per 1,000 gallons (based on the current $0.979). (Paragraph D(1) **)

3. Collection System Upgrade Costs (Paragraph A (8)* and Paragraph B(10)**):
Total estimated cost: $1,561,825.00
MUB share: Exactly $361,825.00
Credit (from MUB): Estimated $135,000.00 (per Rule 5.5.e.4)

Canyon PSD share: Balance of actual cost, estimated to be $1,065,000.00

4. Variable Costs:

Extraordinary maintenance, repair and system expansion services (Paragraphs A (3)(4)and (5)*):
Billed monthly at cost + 15%

Extraordinary administrative services (Paragraph A (7)*):
Billed monthly at cost + 15%

Wastewater Treatment Operating Charge (Paragraphs C (1) and C(2)**):
Billed monthly at $Ø•979**** per 1,000 gallon treated, plus surcharge (if any)

* Denotes the System Operation and Maintenance Agreement
** Denotes the Sewer Service Agreement
~ Denotes that meter reading services shall be payable by Canyon PSD to Cheat View PSD.

~ The intent of this agreement is that Canyon will pay the prevailing rate according to any

officially approved changes to Morgantown’s tariff enacted after the date of this agreement.
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Smith, McMunn & Glover, PLLC
Attorneys at Law

U Thomas Smith Telephone: (304) 326-6000

D. Andrew McMunn 516 West Main Street Facsimile: (304) 326-4000

David C. Clover Clarksburg, WV 26301 Writer’s Email: davidcglover~aol.com

June 6, 2008

James L Green, General Manager
Morgantown Utility Board
P.O. Box 852

Morgantown, WV 26506-0852

Sam Bossio, Chairman

Canyon Public Service District

2233 Lakeside Estates

Morgantown, WV 26508

RE: Letter of Clarjflcation Regarding the Sewer Service

Agreement and Operation and Maintenance Agreement

Gentlemen:

The purpose of this letter is to provide clarification to the agreements titled “Sewer

Service Agreement” and “System Operation and Maintenance Agreement”, between the

Morgantown Utility Board (MTJB) and Canyon Public Service District (Canyon). The

agreements do not stipulate when operation and maintenance services outlined are to begin. The

intent is for MUB to provide operation and maintenance of Canyon’s sewer system after the

project is complete and MUB is treating sanitary sewer flow from Canyon.

The following clarifications to the System Operation and Maintenance Agreement are

mutually agreed upon by both MUB and Canyon:

MLJB will provide service outlined in accordance with

the System Operation and Maintenance Agreement after

substantial completion is given for the proposed Canyon
project and sanitary sewer flow is being pumped to MUB

from Canyon.

Canyon will notify MUB in writing to begin the services

needed.



Please sign below to indicate agreement with the clarifications set forth herein. It is the

parties’ intent for this letter to serve as an addendum to said System Operation and Maintenance

Agreement.

Sincerely,

David C. Glover

CANYON PUBLIC SERVICE DISTRICT

By:
________

S~ti~ Bossio, Chairman

MORGANTOWN UTILITY BOARD

By: __

am s L. Green

en ral Manager



SEWER SERVICE AGREEMENT

THIS AGREEMENT, made and entered into this \ day of . 2008, by and

between THE CITY OF MORGANTOWN, WEST VIRGINIA, a municipal corporation, on its

own behalf and acting by and through the MORGANTOWN UTILITY BOARD, hereinafter

collectively referred to as “Morgantown”, party of the first part, and CANYON PUBLIC

SERVICE DISTRICT, a public service district created by the Monongalia County Commission

under the laws of the State of West Virginia, hereinafter referred to as “Canyon”, party of the

second part, witnesseth that, to-wit:

WHEREAS, Morgantown presently owns and operates a sewage treatment plant and

sewerage collection system; and,

WHEREAS, the Morgantown sewage treatment plant includes primary and secondary

treatment capacity of 10.06 million gallons per day; and,

WHEREAS, Canyon desires to contract with Morgantown for the acceptance of Canyon’s

sewage into the Morgantown sewerage collection system and treatment at the Morgantown

sewage treatment plant, upon the terms and conditions, and for the charges, hereinafter set forth;

and,

WHEREAS, Morgantown has the collection and treatment capacity to perform these tasks

in compliance with federal, state and local laws and regulations and its NPDES permit.

NOW, THEREFORE, THIS AGREEMENT WITNESSETH, that for and in consideration

of the premises and the mutual covenants and agreements hereinafter set forth, the parties hereto

do now hereby covenant and agree as follows:

A. Morgantown hereby covenants and agrees that it will

1. Permit Canyon to connect its sanitary sewers to Morgantown’ s sewerage system,
and to facilitate such connection by executing certain system upgrade tasks.

2. Transport and carry Canyon’s sewage to and through Morgantown’s treatment plant
and treat Canyon’s sewage in the same manner as the sewage originating in the City
of Morgantown.
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3. Make charges for such service in accordance with the provisions of Article C below.

B. Canyon agrees that it will

1. Construct and maintain, at its own expense, a sanitary sewerage collection system in

a manner that will prevent excessive infiltration of ground water into the system.

2. Take such steps as may be recommended by Morgantown, or the Environmental

Protection Agency of the United States of America, or the West Virginia
Department of Environmental Protection, for the removal of storm and surface water

in the sanitary sewerage system belonging to Canyon.

3. Adopt and enforce rules and regulations prohibiting the draining of storm and

surface waters into Canyon’s sewerage system.

4. Implement the Morgantown Industrial Waste Pretreatment Program in accordance

with Article E below. Authorize and allow Morgantown to maintain and enforce

this program throughout the Canyon service area.

5. Provide recording meters, with sampling access, approved by Morgantown, at all

points of connection to Morgantown’s sewer lines. Canyon will maintain these

meters in order to establish both the quantity and the quality of the flows of sewage
delivered by Canyon to Morgantown. Morgantown will have the privilege of

inspection and calibration check of all such meters. Such measuring devices shall

be accessible for observation and maintenance, and shall provide for free flow, and

be equipped to properly transmit, record and total flow on a continuous and weekly
basis on charts and recorders. Canyon will keep the charts as permanent records,
and Canyon will monthly forward to Morgantown duplicates of these records.

6. Make such connections and commence performance hereunder as promptly as

possible. In order to provide a date certain for the treatment of the sewage from

Canyon by Morgantown, Canyon shall give to Morgantown thirty (30) days written

notice of the date its sewerage connection will be activated.

7. Pay to Morgantown the service charges in accordance with Article C and Schedule

A, below.

8. Adopt and enforce a tariff and necessary rules and regulations providing for the

operations and treatment charges to customers served by the sanitary sewerage

system of Canyon, which shall be all times provide sufficient revenues to:

a) Operate and maintain the sanitary sewerage system of Canyon; and,
b) Meet all debt service requirements and all covenants of Canyon for any bonds

of Canyon payable from the revenues of its sanitary sewerage system; and,
c) Pay when billed the sewer charges billed to Canyon by Morgantown pursuant

to this Agreement.
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9. Deliver herewith maps showing its existing sanitary sewerage system as built, and

promptly, from time to time, deliver to Morgantown revised maps showing all

changes and extensions in such sanitary sewerage system as soon as such changes
and extension are completed. Canyon shall also deliver to Morgantown maps

showing all private sewer systems which provide preliminary sewage treatment and

which are connected with the Canyon sanitary sewerage system.

10. Pay to Morgantown its share of all costs of construction of certain collection system

upgrades to the Morgantown system that are necessary to accommodate the flows

introduced by Canyon. This cost sharing arrangement is based upon a capacity
demand basis. The total cost of these upgrades is estimated to be One Million Five

Hundred Sixty One Thousand Eight Hundred Twenty Five Dollars ($1,561,825.00).
Morgantown shall contribute exactly Three Hundred Sixty One Thousand Eight
Hundred Twenty Five Dollars ($361,825.00) of these costs, regardless of the final

actual cost. Canyon shall receive a credit, pursuant to PSC Rule 5.5.e.4, towards

the construction costs. The estimated amount of the credit is One Hundred Thirty
Five Thousand Dollars ($135,000.00). Canyon shall pay to Morgantown the

remainder of the actual cost of these upgrades, estimated to be One Million Sixty
Five Thousand Dollars ($1,065,000.00). These upgrades are and shall remain the

property of Morgantown.

11. Cause all of its sewage to be treated by Morgantown during the term of this

Agreement and will not cause its sewage to be treated by any other sewage

treatment facility.

12. Indemnify and hold harmless the Board from any and all liability arising from the

maintenance andlor operation of the sewerage system by the Board, and to protect,

defend, indemnify and hold the Morgantown City Council and the Morgantown
Utility Board, and the members thereof, their officers, agents, representatives and

employees, completely harmless from and against any judgments arising by reason

of the injury or death of any person or damage to or loss of any property, including
all reasonable costs for investigation and defense thereof (including, but not limited

to, attorney fees, court costs and expert fees), of any nature whatsoever arising out

of the operation of the system, unless such injury, death, loss or damage is caused

by the negligence of the Morgantown City Council, the Morgantown Utility Board,

or its officers, agents, representatives or employees. The District shall give the

Board reasonable notice of any such claim or action. The provisions of this

paragraph shall survive the expiration or earlier termination of this Agreement.

C. Calculation and payment of sewer service charges

1. Morgantown covenants and agrees to bill Canyon for its share of the operating costs

and capital costs as calculated by the Staff of the West Virginia Public Service

Commission in Rate Case # 04-1024-S-MA. This charge shall be $0.979 per 1,000

gallons measured by the recording meter located at the connection point where

Canyon flows enter the Morgantown collection system, plus a surcharge, if any, for

excess flows (See paragraph D (1), below). Canyon covenants and agrees to pay

for services so billed within ten (10) days from the receipt of a proper bill or

statement therefore. In the event one or more of the recording meters provided for

above malfunction, or for any reason are out of service for a period exceeding thirty
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(30) days, billing for the period shall be based on an average of the last twelve (12)
months billing, or no less than the total water use within the Canyon service area as

determined from records of the water utility serving this area.

2. It is further hereby agreed that the sewer service charges paid by Canyon to

Morgantown will be increased, or decreased, along with similar charges to other

users, to provide Morgantown with actual revenues from which to pay all operating
and capital costs in the event the aforesaid tariff amount does not allow full

recovery of these costs. The intent of this agreement is that Canyon will pay the

prevailing rate according to any officially approved changes to Morgantown’s tariff

enacted after the date of this agreement.

D. Limitation of uses

1. Through the term of this Agreement, the following shall be the maximum flow

contribution permitted by Canyon and treated by Morgantown unless this

Agreement be hereafter modified by Agreement of the parties hereto:

Maximum: 132 Thousand Gallons per day;
600 Gallons per minute.

Canyon acknowledges and agrees that it is critical that infiltration and inflow be,
to the fullest extent possible, eliminated from its flows. In the event that average

daily flows for five (5) consecutive days are greater than 132,000 gallons per day,
Canyon shall pay to Morgantown a 25% additional surcharge, or $ 1.224 per 1,000

gallons (based on the current $0.979), for each succeeding day that exceeds this

flow limitation.

2. Canyon covenants and agrees that, except as hereinafter provided, it will permit no

person, firm or corporation to discharge or cause to be discharged any of the

following described water or wastes into any of Canyon’s sewer lines which will

ultimately fmd their way to Morgantown treatment plant:

a) Any liquid or vapor having a temperature higher than 140° Fahrenheit (60°
Centigrade).

b) Any water or wastes that contain grease or oil or other substance that will

solidify or become discernibly viscous at temperatures between 32° and 1500

Fahrenheit.

c) Any water or wastes containing emulsified oil and grease exceeding an

average of fifty (50) parts per million (417 pounds per million gallons).

d) Any gasoline, benzene, naphtha, fuel oil or mineral oil or other flammable or

explosive liquid, solid or gas.

e) Any noxious or malodorous gas such as hydrogen sulfide, sulfide, sulfur

dioxide or nitrous oxide or other substance, which either singly, or by
interaction with other wastes, is capable of creating a public nuisance or

hazard to life or of preventing entry into sewers for their maintenance and

repair.
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f) Any garbage that has not been pulverized or ground to fine power (garbage
grinder).

g) Any ashes, cinders, sand, mud, straw, shavings, metal, glass, rags, feathers,
tar, plastic, wood, paunch manure, hair and fleshing, entrails, lime slurry, lime

residues, beer and distillery slops, chemical residues, paint residues, cannery

waste, bulk solids or any other solid or viscous substance capable of causing
obstruction to the flow of the sewers or other interference with the proper

operation of Morgantown’s sewage treatment plant.

h) Any waters or wastes, acid or alkaline in reaction, having corrosive properties
capable of causing damage or hazard to structures, equipment, and personnel
of Morgantown’s sewerage system. Free acids and alkaline must be

neutralized, and at all times remain within a permissible pH range of 6.0 to

8.5.

i) Any cyanides in excess oftwo (2) parts per million by weight as CN.

j) Any long half-life (over 100 days) of toxic radioactive isotopes without

specific permit.

k) Any waters or wastes that, for a duration of fifteen (15) minutes, have a

concentration greater than five (5) times the average of that of “normal

sanitary sewage” (as hereinafter defined).

1) Any storm water, cistern or tank overflow, cellar drain, discharge from any
vehicle wash rack or motor water, or the contents of any privy vault, septic
tank or cesspool or the discharge of effluent from any air conditioning
machine or refrigeration unit.

m) Any discharge of any waters or wastes containing a toxic or poisonous
substance, a high chlorine demand or suspended solids in sufficient quantity to

injure or interfere with any sewage treatment process, constitute a hazard to

humans or animals or create any hazard in the receiving waters or the effluent

of Morgantown’s sewage treatment plant. Such toxic substance shall be

limited to the average concentrations listed hereinafter or such other

substances in amounts as determined by EPA data, whichever is limiting and

compatible with effluent requirements in the sewage as it arrives at

Morgantown’s treatment plant, and at no time shall the hourly concentration at

the treatment plant exceed three times the average concentration.

3. “Normal sanitary sewage” shall be construed to fall within the following ranges at

the effluent point of any commercial or industrial plant in question:

300 ppm BOD5
300 ppm Suspended Solids
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4. Any commercial or industrial contributor shall provide, at its expense, such

preliminary treatment as may be necessary to;

1) Reduce the biochemical oxygen demand to 300 parts per million and the

suspended solids to 300 parts per million by weight, or

2) Reduce the chlorine demand to 15 parts per million, or

3) Reduce objectionable characteristics or constituents to within the maximum

limits provided for, or

4) Control the quantity and rates of discharge of such water and wastes.

5. Plans, specifications and any other pertinent information relating to proposed
preliminary treatment facilities shall be submitted by Canyon for the approval of

Morgantown, and any other State or Federal agencies that may have jurisdiction of

the subject matter, and no construction of such facilities shall be commenced, or

authorized by Canyon until such approvals are obtained in writing from

Morgantown.

6. Where preliminary treatment facilities are provided for any waters or wastes, they
shall be maintained continuously in satisfactory and effective operation by the

Owner thereof, at said Owner’s expense.

7. When required by Morgantown, the Owner of any property served by a sewer line

carrying industrial wastes shall install a suitable control manhole in the sewer

connecting to Canyon’s public sewer system in order to facilitate observation,

sampling, and measurement of the wastes. Such manhole, when required, shall be

accessible and safely located and shall be constructed in accordance with plans
approved by Morgantown. The manhole shall be installed by the Owner at its

expense and shall be maintained by it so as to be safe and accessible at all times.

8. All measurements, tests and analyses of the characteristics of waters and wastes to

which reference is here made shall be determined in accordance with the current

edition of “Standard Methods of Examination of Water and Sewage” published by
American Public Health Association, American Water Works Association, and

Water Pollution Control Federation, upon suitable samples taken at the control

manhole provided for above. In the event that no special manhole has been

required, the control manhole shall be considered to be the nearest downstream

manhole in the public sewer from the point at which the building (or private sewer)
is connected.

9. No statement contained in this Article shall be construed as preventing any special
agreement or arrangements between Morgantown and any industrial concern

whereby an industrial waste of unusual strength or character may be accepted by
Morgantown for treatment, subject to payment thereof by the industrial concern.

E. Industrial Waste Pretreatment Program

1. Canyon recognizes that Morgantown needs to control the volume and nature of

flows into its collection system and the nature of flows discharged from its

wastewater treatment plant. Canyon and Morgantown realize that Canyon has a
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responsibility under its NPDES Permit to monitor and regulate flows entering its

collection system. Both parties recognize that Morgantown is better positioned to

monitor and control industrial waste discharges through the Industrial Waste

Pretreatment Program. Therefore, Canyon will adopt the rules and regulation of the

Morgantown Sewer Use Ordinance and Industrial Waste Ordinance and any future

modifications to said ordinances, and agrees to allow Morgantown to implement,
maintain and enforce all aspects of the Industrial Waste Pretreatment Program for

all existing and future significant industrial users. Morgantown agrees to provide
this service at no cost to Canyon.

2. Morgantown recognizes the responsibility that Canyon has under its NPDES Permit

and will make available any documentation concerning Canyon’s industrial users.

Morgantown will provide copies to Canyon of all Notices of Violation, and/or

Administrative Orders issued to any industrial user in the Canyon system.

Morgantown will notify Canyon of any inspections to be made in connection with

the administration of the Industrial Waste Ordinance or Sewer Use Ordinance.

Morgantown will keep Canyon appraised of any changes to the Industrial Waste

Ordinance or Sewer Use Ordinance that may hereafter be enacted.

3. The administration of the Industrial Waste Pretreatment Program is to include, but

is not limited to, the issuance of permits and discharge limitations, administrative

orders and/or fmes. Canyon will cooperate with Morgantown in the enforcement

and administration of the Industrial Waste Pretreatment Program.

F. General Provisions

1. It is understood and agreed by and between the parties hereto that, irrespective of

the covenants and agreements contained herein, the Canyon and Morgantown
systems will be and remain separate and distinctive entities for the purpose of

administration and establishing sewer rates, and for all other purposes.

2. The rules and regulations adopted by Morgantown and as required by applicable
law and federal regulations prohibit Morgantown from treating effluent which

contains industrial waste exceeding 300 parts per million BOD5 (Biochemical
Oxygen Demand), and 300 parts per million suspended solids without an additional

charge to the discharger of such wastes. Canyon therefore covenants and agrees to

adopt an Industrial Cost Recovery System acceptable to the United States

Environmental Protection Agency in the event that waste(s) from industrial users in

the Canyon service area exceed the above limits. Canyon also covenants and

agrees to collect such cost recovery payments from its applicable industrial users.

Canyon will remit to Morgantown all cost recovery payments that Canyon so

collects.

3. Use of Morgantown’s facilities and treatment of Canyon sewage by Morgantown

may be discontinued by Morgantown in the event Canyon defaults upon any of its

obligations under this Agreement for a period of more than thirty (30) days, except
as provided in Article C, Paragraph 1 above. However, Morgantown must first

obtain approval from the West Virginia Public Service Commission before

effecting such tennination.
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4. It is mutually agreed by the parties hereto that this Agreement shall remain in full

force and effect for the maximum period allowed by law, not to exceed forty (40)

years, provided that unless either party gives written notice to the other party, not

less than one (1) year prior to termination of any five (5) year period, of any

intention not to renew, this Agreement shall be automatically renewed on the same

terms and conditions for succeeding terms of five (5) years.

5. Canyon shall indemnify and hold harmless the Board from any and all liability
arising from the maintenance andlor operation of the sewerage system by the

Board, and to protect, defend, indemnify and hold the Morgantown City Council

and the Morgantown Utility Board, and the members thereof, their officers, agents,

representatives and employees, completely harmless from and against any

judgments arising by reason of the injury or death of any person or damage to or

loss of any property, including all reasonable costs for investigation and defense

thereof (including, but not limited to, attorney fees, court costs and expert fees), of

any nature whatsoever arising out of the operation of the system, unless such injury
death, loss or damage is caused by the negligence of the Morgantown City Council,
the Morgantown Utility Board, or its officers, agents, representatives or employees.
Canyon shall give the Board reasonable notice of any such claim or action. The

provisions of this paragraph shall survive the expiration or earlier termination of

this Agreement.

iN WITNESS WHEREOF, The City of Morgantown, on its own behalf and acting by and

through the Morgantown Utility Board, has caused this amended Agreement to be executed by

its General Manager, and also in witness whereof Canyon Public Service District has caused this

Agreement to be executed by its Chairman.

MORGANTOWN UTILITY BOARD CANYON PUBLIC SERVICE DISTRICT

By:
____________________

By:
%ØI~

am L. Green Sam B~i~,-’ (~o5.s/ ~

G ral Manager Chairman
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Canyon PSD/MUB Contract

SCHEDULE A

1. Fixed Costs:

Routine Operation and Maintenance: $9.17 per customer per month (Paragraph A (2)*)
Routine Administrative Services: $1.50 per customer per month (Paragraph A (6)*)
Meter Reading Services* * *

: $1.50 per customer bi-monthly (Paragraph A (6)*)

Billed monthly in advance ofservices rendered; Subject to annual review/adjustment

2. Excess Flow Surcharge:
Canyon PSD is purchasing through tariff charges no more than the following flows:

Purchased Capacity: 132,000 gpd (Paragraph D(l)**)
Peak Flow: 600 gpm (Paragraph D(1)**)

Instantaneous or average daily flows in excess of those reported above shall incur an additional 25%

surcharge, or $ 1.224 per 1,000 gallons (based on the current $0.979). (Paragraph D(l) **)

3. Collection System Upgrade Costs (Paragraph A (8)* and Paragraph B(10)**):
Total estimated cost: $1,561,825.00
MUB share: Exactly $361,825.00
Credit (from IVIUB): Estimated $135,000.00 (per Rule 5.5.e.4)

Canyon PSD share: Balance of actual cost, estimated to be $1,065,000.00

4. Variable Costs:

Extraordinary maintenance, repair and system expansion services (Paragraphs A (3)(4)and (5)*):
Billed monthly at cost + 15%

Extraordinary administrative services (Paragraph A (7)*):
Billed monthly at cost + 15%

Wastewater Treatment Operating Charge (Paragraphs C (1) and C(2)* *):
Billed monthly at $0.979 ****per 1,000 gallon treated, plus surcharge (if any)

* Denotes the System Operation and Maintenance Agreement
* * Denotes the Sewer Service Agreement
* * * Denotes that meter reading services shall be payable by Canyon PSD to Cheat View PSD.
* * * * The intent of this agreement is that Canyon will pay the prevailing rate according to any

officially approved changes to Morgantown’ s tariff enacted after the date of this agreement.
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THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE
HOLDER. THIS CERTIFICATE DOES NOT AMEND EXTEND OR

ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

COMPANIES AFFORDING COVERAGE

COMPANY

INSURED

Canyon Public ServIce

ci. Gary Bennett CPA

DistrIct

COMPANY

B

COMPANY

317 CI.v.Iand Avanue

Fairteont, WV 26554

C

COMPANY

I

~sa~
D

~
THISIS TO CERTIFYTHATTHEPOLICIESOFINSURANCELISTED BELOWHAyE BEENISSUEDTOTHEINSUREDNAMEDABOVEFOR THE POLICY PERIOD

INDICATED,NOTWITI-ISTANDINGANYREQUIREMENT,TERMOR CONDITIONOFANYCONTRACTOROTHERDOCUMENTWITHRESPECTTOWNICHTHIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITiONS OF SUCH POLICIES. LIMiTS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

TYPE OF INSURANCE

-

POLICY NUMBER
DATE (MMIDDIYY) DATE (MMIDBIYY)

LIMITS

GENERALLIASS.ITY

COMMERCIAL GENERAL LIABILITY

CLAIMS MADE ~] OCCIP

OWNER’S & CON1RACTOR’S PIlOT

j

C$~5040674 7123107 7123103 GENERAL AGGREGATE $ 500,000

PRODUCTS-COW/OP AGG S 600.000

PERSONAL U. ADY INJURY S 300 000

EACH OCCURRENCE $ 300.000

FIRE DAMAGE (Any one lIre) $ 100,000

MED EXP (Am one person) $ 5,000

AUTOMOBILE LIABLITY

—

ANY AUTO

ALL OWNED AUTOS
—

SC1-EDULED AUTOS

HIRED AUTOS

—

NON-OWNED AUIOS

COI6INED SINGLE LIMIT S

BODILY INJPY

(Per person)

BODILY INJURY

(Pe accident)

PROPERTY DAMAGE s—

—

GARAGE LIABILITY

ANY AUTO

~]
1

AUTO OM.Y - EA ACCIDENT S

OTHER THAN AUTO ONLY

EACH ACCIDENT S

AGGREGAJE S

EXCESS LIASLJTT

LJ4RRELLA FORM

OTHER THAN UMBRELLA FORM

EACH OCCU~ENCE S

AGGREGATE S

WORKERS COMPENSATION MID

EMPLOYERS’ LIASUJTY

TEE PROPRIETOR/
INC.

PARTNERS/EXECUTIVE

OFFICERS ARE EXCL

IVORrL~IT5l I ER
EL EACH ACCIDENT $

E 015 A -P CY LIMIT

EL DISEASE-EA EMPLOYEE S

OTHER

tE.ORIPTIOII OF OPERAYIONSILOCATIONSOVBIIa.EVSPECIAL flEES

C.rtlficate Holder shown with respects for Loan en the Canyon Public Service District Smear Project.

~~
SHOULD ANY OF ThE ABOVE DESCRIBED POLICIES BE CM1CflLED BEFORE ‘DIE

WV Water Dent opseent Authority EXPINATION DATE ThEREOF, ThE ISSUING COMPANY WILL. ENDEAVOR TO MAIL

180 AssociatIon Dr I ye 30 BAYS WRITTEN NOTICE TO THE CERTFICATE HOLDER NAMED TO ThE LEFT.

Charleston, WV 25311 BUT FAILURE TO MAL SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR LIABILITY

MIT ICIND UPON THE COMPANY, ITS ACENTS OR REPRESENTATIVES.

ORIZED REPRE AllYE

~

Wells Fargo Ins. Services

of West VirgInIa, Inc.

1075 len Voorhie Road. Ste 200

Wergantown WV 26505-3403

(304) 593-5678 A WestfIeld Insurance Compeny

CERTIFICATE: 00110011 00002



IMPORTANT

If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. A statement

on this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may

require an endorsement A statement on this certificate does not confer rights to the certificate

holder in lieu of such endorsement(s).

DISCLAIMER

The Certificate of Insurance on the reverse side of this form does not constitute a contract between

the issuing insurer(s), authorized representative or producer, and the certificate holder, nor does it

affirmatively or negatively amend. extend or alter the coverage afforded by the policies listed thereon.
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CANYON PUBLIC SERVICE DISTRICT 3.17

SEWER REVENUE BONDS, SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT OF PAYMENT OF NOTES

On this 26th day of June, 2008, the undersigned duly authorized

representative of the West Virginia Water Development Authority, the registered owner

of the Sewerage System Design Notes, Series 2006 A (West Virginia Infrastructure

Fund) (the “Notes”), of Canyon Public Service District (the “Issuer”), dated October 12,

2006, in the original aggregate principal amount of $200,000, bearing no interest, hereby
certifies that it has received the sum of $196,728 from the Issuer and that such sum is

sufficient to pay the entire outstanding principal amount of the Notes and the

administrative fee thereon to the date hereof and discharge the liens, pledges and

encumbrances securing the Notes.

WITNESS my signature as of the date first written above.

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY

Authorized Representative

015997/00301

{M047 7478. 1)
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CLOSING MEMORANDUM 3.18

To: Sam Bossio

Jefferson Brady
Barbara Meadows

Sara Boardman

Samme Gee

From: Ryan White

Date: June 26, 2008

Re: Canyon Public Service District Sewer Revenue Bonds, Series 2008 A

(West Virginia Infrastructure Fund)

DISBURSEMENTS TO DISTRICT

Payor: West Virginia Infrastructure Fund

Source: Series 2008 A Bonds Proceeds

Amount: $461,385
Date: June 26, 2008

Form: Wire Transfer

Payee: Canyon Public Service District

Bank: Branch Banking & Trust Company, White Hall, WV

Routing No.: 051503394

Account No.: 5174988775

Account: Series 2008 Bonds Construction Trust Fund

2. DISBURSEMENTS TO MUNICIPAL BOND COMMISSION

Payor: West Virginia Infrastructure Fund on behalf of District

Source: Series 2008 A Bonds Proceeds

Amount: $196,728
Date: June 26, 2008

Form: Wire Transfer

Payee: West Virginia Municipal Bond Commission

Bank: Branch Banking & Trust Company, Charleston, West

Virginia
ABA No.: 051503394

Account No.: 5270517317

{M0432720.1 }



Contact: West Virginia State Treasurer for West Virginia
Municipal Bond Commission

Account: Notes Payment Fund, to pay in full the Canyon
Public Service District Sewerage System Design
Notes, Series 2006 A (West Virginia Infrastructure

Fund), dated October 12, 2006.

3. DISBURSEMENTS TO MUNICIPAL BOND COMMISSION

Payor: West Virginia Infrastructure Fund on Behalf of

District

Source: Series 2008 A Bonds Proceeds

Amount: $131,579
Date: June 26, 2008

Form: Wire Transfer

Payee: West Virginia Municipal Bond Commission

Bank: Branch Banking & Trust Company, Charleston, WV
ABA No.: 051503394

Account No.: 5270517317

Account: Series 2008 A Reserve Account to Prefund the

Reserve Account

015997/00301

{M0432720.1 }
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]ACKSONK~1IY
JATTORNEYSATLAW PLIC 4.1

1600 LAIDLEY TOWER • RO. BOX 553 • CHARLESTON,WEST VIRGINIA 25322 • TELEPHONE: 304-340-1000 • TELECOPIER: 304-340-1130

www.jacksonkelty.com

June 26, 2008

Canyon Public Service District

Morgantown, West Virginia

West Virginia Infrastructure and Jobs Development C~uncil
Charleston, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Re: Canyon Public Service District Sewer Revenue Bonds,
Series 2008 A (West Virginia Infrastructure Fund

Ladies and Gentlemen:

We have served as bond counsel to Canyon Public Service District (the
“Issuer”) in connection with the issuance of its Sewer Revenue Bonds, Series 2008 A

(West Virginia Infrastructure Fund), dated the date hereof (the “Bonds”).

We have examined certified copies of proceedings and other papers relating
to the authorization of (i) a loan agreement for the Bonds, dated June 26, 2008, including
all schedules and exhibits attached thereto (the “Loan Agreement”), by and between the

Issuer and the West Virginia Water Development Authority (the “Authority”), on behalf

of the West Virginia Infrastructure and Jobs Development Council (the “Council”), and

(ii) the Bonds to be purchased by the Authority in accordance with the provisions of the

Loan Agreement. The Bonds are issued in the principal amount of $5,000,000 in the

form of one bond, registered to the Authority, bearing no interest, with principal payable
quarterly on March 1, June 1, September 1 and December 1 of each year,

commencing March 1, 2010, all as set forth in the Schedule Y attached to the Loan

Agreement and incorporated in and made a part of the Bonds.

The Bonds are issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly, Chapter 16,
Article 1 3A and Chapter 31, Article 1 5A of the Code of West Virginia, 1931, as amended

(collectively, the “Act”), for the purposes of (i) paying in full the entire outstanding

{M0432733. 1)

ClarksburgWV • Martinsburg,WV • MorgantownWV • New Martinsville.\NV • Wheeling.WV
Denver, CO • Lexington, KY • Pittsburgh, PA • Washington, D.C.



Canyon Public Service District

West Virginia Infrastructure and Jobs Development Council

West Virginia Water Development Authority
June 26, 2008

Page 2

principal of and all accrued interest and administrative fees on the Issuer’s Sewerage

System Design Notes, Series 2006 A (West Virginia Infrastructure Fund), heretofore

issued to pay the costs of design of the Project (hereinafter defined); (ii) paying a portion
of the costs of acquisition and construction of certain improvements and extensions to the

existing public sewer facilities of the Issuer (the “Project”); and (iii) paying certain costs

of issuance and related costs.

We have also examined the applicable provisions of the Act and a Bond

Resolution duly adopted by the Issuer on June 10, 2008, as supplemented by a

Supplemental Resolution duly adopted by the Issuer on June 10, 2008 (collectively, the

“Resolution”), pursuant to and under which Act and Resolution the Bonds are authorized

and issued, and the Loan Agreement is entered into. The Bonds are subject to

redemption prior to maturity to the extent, at the time, under the conditions and subject to

the limitations set forth in the Resolution and the Loan Agreement. All capitalized terms

used herein and not otherwise defined herein shall have the same meaning set forth in the

Resolution and the Loan Agreement when used herein.

Based upon the foregoing and upon our examination of such other

documents as we have deemed necessary, we are of the opinion, under existing law, as

follows:

1. The Issuer is a duly created and validly existing public service

district and is a public corporation and political subdivision of the State of West Virginia,
with full power and authority to acquire and construct the Project, to operate and

maintain the System, to adopt the Resolution and to issue and sell the Bonds, all under

the Act and other applicable provisions of law.

2. The Loan Agreement has been duly authorized by and executed on

behalf of the Issuer and is a valid and binding special obligation of the Issuer, enforceable

in accordance with the terms thereof.

3. The Loan Agreement inures to the benefit of the Authority and the

Council and cannot be amended so as to affect adversely the rights of the Authority and

the Council or diminish the obligations of the Issuer without the written consent of the

Authority and the Council.

4. The Issuer has legally and effectively adopted the Resolution and all

other necessary resolutions in connection with the issuance and sale of the Bonds. The

1M0432733. I }



Canyon Public Service District

West Virginia Infrastructure and Jobs Development Council

West Virginia Water Development Authority
June 26, 2008

Page 3

Resolution constitutes a valid and binding obligation of the Issuer, enforceable against
the Issuer in accordance with its terms thereof and contains provisions and covenants

substantially in the form of those set forth in Section 4.1 of the Loan Agreement.

5. The Bonds have been duly authorized, issued, executed and

delivered by the Issuer to the Authority and are valid, legally enforceable and binding
special obligations of the Issuer, payable from the Net Revenues of the System and

secured by a first lien on and a pledge of the Net Revenues of the System, all in

accordance with the terms of the Bonds and the Resolution.

6. Under the Act, the Bonds and the interest, if any, thereon are exempt
from taxation by the State of West Virginia and the other taxing bodies of the State.

7. The Bonds have not been issued on the basis that the interest, if any,
thereon is or will be excluded from the gross income of the owners thereof for federal

income tax purposes. We express no opinion regarding the excludability of such interest,
if any, from the gross income of the owners thereof for federal income tax purposes or

other federal tax consequences arising with respect to the Bonds.

No opinion is given herein as to the effect upon the enforceability of the

Bonds under any applicable bankruptcy, insolvency, reorganization, moratorium or other

laws affecting creditors’ rights or the exercise ofjudicial discretion or principles of equity
in appropriate cases.

We have examined the executed and authenticated Bond numbered AR-i

and in our opinion, the form of said Bond and its execution and authentication are regular
and proper.

Very truly yours,

C

015997/00301

~M0432733. I }
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Smith, McMunn & Glover, PLLC
Attorneys at Law

G Thomas Smith Telephone: (304) 326-6000

D. Andrew McMunn 516 West Main Street Facsimile: (304) 326-4000

David C. Clover Clarksburg, WV 26301 Writer’s Email: davidcglover@aol.com

June 26, 2008

Canyon Public Service District

Morgantown, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Jackson Kelly PLLC

Charleston, West Virginia

Re: Canyon Public Service District Sewer Revenue Bonds,
Series 2008 A (West Virginia Infrastructure Fund

Ladies and Gentlemen:

Jam counsel to Canyon Public Service District (the “Issuer”). As such counsel,
I have examined copies of the approving opinion of Jackson Kelly PLLC, as bond counsel,

relating to the above-captioned bonds of the Issuer (the “Bonds”), a loan agreement for the

Series 2008 A Bonds, dated June 26, 2008, including all schedules and exhibits attached

thereto, by and between the Issuer and the West Virginia Water Development Authority (the
“Authority”), on behalf of the West Virginia Infrastructure and Jobs Development Council

(the “Council”) (the “Loan Agreement”), a Bond Resolution duly adopted by the Public

Service Board of the Issuer (the “Board”) on June 10, 2008, as supplemented by a

Supplemental Resolution duly adopted on June 10, 2008 (collectively, the “Resolution”),
orders of The County Commission of Monongalia County relating to the Issuer and the

appointment of members of the Board, and other documents relating to the Bonds and the



Issuer. All capitalized terms used herein and not otherwise defined herein shall have the

same meaning set forth in the Loan Agreement and the Resolution when used herein.

I am of the opinion that:

1. The Issuer is a duly created and validly existing public service district

and is a public corporation and political subdivision of the State of West Virginia, with full

power and authority to acquire and construct the Project, to operate and maintain the System
and to adopt the Resolution, all under the Act and other applicable provisions of law.

2. The members and officers of the Board have been duly and properly

appointed and elected, have taken the requisite oaths and are thereby authorized to act on

behalf of the Issuer in their respective capacities.

3. The Loan Agreement has been duly authorized, executed and delivered

by the Issuer and, assuming due authorization, execution and delivery by the other parties
thereto, constitutes a valid and binding agreement of the Issuer, enforceable in accordance

with its terms.

4. The Resolution has been duly adopted by the Board and is in full force

and effect.

5. The execution and delivery of the Bonds and the Loan Agreement and

the consummation of the transactions contemplated by the Bonds, the Loan Agreement and

the Resolution, and the canying out of the terms thereof, do not and will not, in any material

respect, conflict with or constitute, on the part of the Issuer, a breach of or default under any

resolution, agreement or other instrument to which the Issuer is a party or any existing law,

regulation, court order or consent decree to which the Issuer is subject.

6. The Issuer has received all permits, licenses, approvals, consents,

exemptions, orders, certificates, registrations and authorizations necessary for the creation

and existence ofthe Issuer, the issuance ofthe Bonds, the acquisition and construction ofthe

Project, the operation ofthe System and the imposition ofrates and charges for the use ofthe

System, including, without limitation, all requisite permits, approvals, orders and certificates

from The County Commission of Monongalia County, the Council and the Public Service

Commission of West Virginia (the “PSC”). The Issuer has taken all actions required for the

imposition of such rates and charges, including, without limitation, the adoption of a

resolution prescribing such rates and charges. The Issuer has received the Recommended

Decision ofthe Public Service Commission Administrative Law Judge entered onNovember

2, 2007 and the order of the Public Service Commission of West Virginia (the “PSC”)
entered onNovember 21,2007, finalizing the Recommended Decision, in Case No.07-0514-

PSD-CN, granting to the Issuer a certificate of public convenience and necessity for the



Project and approving the rates for the System and the financing for the Project. The time

for appeal of the PSC order entered November21, 2007, has expired prior to the date hereof

without any appeal having been filed. The order remains in full force and effect.

7. To the best of my knowledge, there is no litigation, action, suit,

proceeding or investigation at law or in equity before or by any court, public board or body,

pending or threatened, wherein an unfavorable decision, ruling or finding would adversely
affect the transactions contemplated by the Loan Agreement, the Bonds and the Resolution,
the acquisition and construction of the Project, the operation of the System, the validity of

the Bonds, the collection of the Gross Revenues or the pledge of the Net Revenues for the

payment of the Bonds.

8. All successful bidders have made the required provisions for all

insurance and payment and performance bonds and such insurance policies or binders and

such bonds have been verified for accuracy. Based upon my review of the contracts, the

surety bonds and the policies or other evidence ofinsurance coverage in connection with the

Project, I am of the opinion that such surety bonds and policies (1) are in compliance with

the contracts; (2) are adequate in form, substance and amount to protect the various interest

ofthe Issuer; (3) have been executed by duly authorized representatives ofthe proper parties;

(4) meet the requirements of the Act, the Resolution and the Loan Agreement; and (5) all

such documents constitute valid and legally binding obligations of the parties thereto in

accordance with the terms, conditions and provisions thereof.

All counsel to this transaction may rely upon this opinion as if specifically
addressed to them.

Very truly yours,

/~,(2’W1 C. M2~’
David C. Glover
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Smith, McMunn & Glover, PLLC
Attorneys at Law

G Thomas Smith Telephone: (304) 326-6000

D. Andrew McMunn 516 West Main Street Facsimile: (304) 326-4000

David C. Clover Clarksburg, WV 26301 Writer’s Email: davidcglover®aal.com

June 26, 2008

Canyon Public Service District

Morgantown, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Jackson Kelly PLLC

Charleston, West Virginia

Re: Final Title Opinion for Canyon Public Service District

Ladies and Gentlemen:

I am counsel to Canyon Public Service District (the “Issuer”) in connection

with a proposed project to acquire and construct certain improvements and extensions to the

existing public sewer facilities of the Issuer (the “Project”). I provide this final title opinion
on behalf of the Issuer to satisfy the requirements of West Virginia Infrastructure and Jobs

Development Council for the Project. Please be advised of the following:

1. The Issuer is a duly created and validly existing public service district

possessed with all the powers and authority granted to public service districts under the laws

of the State of West Virginia to acquire, construct, operate and maintain the Project as

approved by the Council.



2. The Issuer has obtained all necessary permits and approvals for the

construction of the Project.

3. I have investigated and ascertained the location of, and I am familiar

with the legal description of, the necessary sites, including easements and/or rights of way,

required for the Project as set forth in the plans for the Project prepared by Thrasher

Engineering, Inc., the consulting engineers for the Project.

4. I have examined the records on file in the Office of the Clerk of The

County Commission of Monongalia County, West Virginia, the county in which the Project
is to be located, and, in my opinion, the Issuer has acquired legal title or such other estate or

interest in all ofthe necessary site components for the Project, including all easements and/or

rights of way, sufficient to assure undisturbed use and possession for the purpose of

construction, operation and maintenance for the estimated life of the Project.

5. All deeds, easements and rights of way which have been acquired to

date by the Issuer have been duly recorded in the Office of the Clerk of The County
Commission of Monongalia County to protect the legal title to and interest of the Issuer.

Very truly yours,

~ C. ~
David C. Glover
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