
THE CITY OF CHARLESTON

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

Closing Date: December 13, 2011

TRANSCRIPT OF PROCEEDINGS

DOCUMENT NO. DESCRIPTION INDEX NO

I. Organizational Documents

1.1 Certified copy of Chapter 16, Article 13 and Chapter 22C, 1

Article 2 of the Code of West Virginia, 1931, as amended.

1.2 Charter. 2

1.3 Oaths of Office of Mayor, City Clerk and Council Members. 3

1.4 Ordinance Creating Sanitary Board. 4

1.5 Oaths of Office of Sanitary Board Members. 5

II. Authorizing Documents

2.1 Public Service Commission Order. 6

2.2 Infrastructure Council Approval Letter. 7

2.3 Loan Agreement. 8

2.4 Tariff. 9

2.5 Petition of Sanitary Board. 10

2.6 Bond Ordinance. 11
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2.7 Supplemental Resolution. 12

2.8 Minutes of Council Meetings regarding All Readings and 13

Public Hearing of the Bond Ordinance and Adoption of the

Supplemental Resolution.

2.9 Affidavit of Publication of the Notice of Public Hearing 14

and Abstract of Bond Ordinance.

2.10 Specimen Bond. 15

2.11 Bond Register. 16

2.12 WDA Consent to Issuance of Parity Bonds. 17

III. Certificates, Receipts and Other Documents

3.1 General Certificate. 18

3.2 Certificate as to Use of Proceeds. 19

3.3 Certificate of City Clerk as to Truth and Accuracy of 20

Documents Delivered.

3.4 Certificate of Consulting Engineer. 21

3.5 Certificate of Accountant. 22

3.6 Receipt for Bonds. 23

3.7 Receipt for Bond Proceeds. 24

3.8 Request and Authorization to Authenticate and Deliver 25

the Bonds.

3.9 Registrar’s Agreement. 26
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3.10 Certificate of Registration of Bonds. 27

3.11 Acceptance of Appointment As Depository Bank. 28

3.12 Municipal Bond Commission New Issue Report Form. 29

3.13 NPDES Permit. 30

3.14 Evidence of Insurance. 31

3.15 Closing Memorandum. 32

IV. Opinions

4.1 Opinion of Jackson Kelly PLLC, Bond Counsel. 33

4.2 Opinion of City Attorney. 34

4.3 Opinion ofPSC Counsel. 35

4.4 Final Title Opinion. 36

4.5 Jackson Kelly PLLC Opinion Regarding Contracts and Bids. 37

The pre-closing of the sale of The City of Charleston Sewerage System Revenue Bonds,
Series 2011 A, will take place at the office of the West Virginia Water Development

Authority in Charleston, West Virginia, at 1:30 p.m., prevailing time, on December 12, 2011.

No transaction shall be deemed to have been completed and no documents shall be deemed

to have been delivered unless or until all transactions are complete and all documents

delivered.
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State of West Virginia
WATER DEVELOPMENT AUTHORITY
180 Association Drive, Charleston, WV 25311-12 17

(304) 558-3612 - (304) 558-0299 (Fax)
Internet: www.wvwda.org - Email: contact(a~wvwda.org

Date ~ ‘1 ~D Time
________

LGA ~ C~A~1 ~f Ck~c~c-~-~c Program c~

‘9

The Authority requests that the following information concerning the individual who will be responsible for sending Debt Service Payments to the Municipal Bond

Commission be provided. (lfthat individual is in attendance, he/she should also sign above.) Please Print:

Name L~u\f ~~\\~i TelePhone@O~\~ ~ ~ E-Mail I rb\~er~ CD~

Address ~ ~ ~f~ C~r~oI ~\J ~2

REMINDER: As a participant in this program, the Local Governmental Agency (LGA) agrees and is required to submit annually to the WDA a copy of its audited

financial statements and a copy of its adopted budget. Also, pursuant to the Loan Agreement and the NonArbitrage Certificate (both of which are contained in the bond

transcript) you are to provide annually to the WDA a rebate calculation certificate or an exception opinion showing whether a rebate amount is due to the US Government

under arbitrage requirements in Section 148(f) of the US Internal Revenue Code, 1986, as amended.

NAME

COMPANY, AGENCY,
OR ORGANIZATION TELEPHONE FAX E-MAIL

C~i\c&flQ~( \t\J~SJ v~M -~t~-~ ~~-o~c_ ~uJ~k4~.o

J\~
~

\(~ ~ftJ~
~

z/o_
/~?/~

3D~3~2~ SrLM€Qc1~~
~/2~7-2_

-~~

3~5-/~7~

~
~

3~-3~ç~/~d

~
O(~7~,

~K~F~LT @ ~~

hr-~dQ,~5~

(t~v.cs~ot,



~4~a~aii~’ ~. ~9J&wn/a/n/4 G ~

~99/~de~ ~e~1~Ønth~ %yce’i4~t/ta~

THIS IS A TRUE COPY OF CHAPTER 16, ARTICLE 13 OF THE WEST
VIRGINIA CODE, AND CHAPTER 16, ARTICLE 31 OF THE 2011

SUPPLEMENT TO THE WEST VIRGINIA CODE, AS INDICATED BY THE
RECORDS OF THIS OFFICE.

December 8, 2011
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ARTICLE 13

SEWAGE WORKS OF MUNICIPAL CORPORATIONS

AND SANITARY DISTRICTS

Section

16—13—1. Acquisition, operation, etc., of works; acquisition of property; issuance of
bonds.

16—13—2. Sanitary board to supervise and control construction, etc., of ~orks

appointment of board; definitions.

16—13—3. Powers of sanitary board; contracts; employees; compensation thereof
extensions and improvements; replacement of damaged public works.

16—13—4. Payment of preliminary expenses of surveys, etc.

16—13—5. Ordinance necessary before acquisition or construction of works.

16—13—6. Publication and hearing upon ordinance.

16—13—7. Acquisition by condemnation or purchase.
16—13—8. Cost of works.

16—13—9. Contracts and obligations incurred to be paid for solely by revenueh6nds.
16—13—10. Interest on and redemption of bonds; form; statement on face of bond;

negotiability; exemption from taxation; registration; execution; ~sale;

disposition of surplus proceeds; additional and temporary bonds.

16—13—11. Additional bonds to extend or improve works.

16—13—12. Additional bonds for extension, etc., of works to have equal priority with

original bonds.

16—13—13. Application of revenue from bonds; lien.

16—13—14. Securing bonds by trust indenture.

16—13—15. Sinking fund; transfer of balance of net revenues.

16—13—16. Rates for service; deposit required for new customers; forfeit~ire of

deposit; reconnecting deposit; tenant’s deposit; change or re~djust
inent; hearing; lien and recovery; discontinuance of services.

16—13—17. Government units subject to established rates.

16—13—18. Supervision of works by sanitary board; organization of board; qualifica
tions, terms and compensation of members.

16—13—18a. Publication of financial statement.

16—13—19. Contract with other municipalities for service of works; powers of lessee as

to rates; intercepting sewers.

16—13—20. Discharge of lien on property acquired.
16—13—2 1. Action on certificates or attached coupons; receivers.

16—13—22. Powers conferred in addition to existing powers; jurisdiction outside cor

porate limits.

16—13—22a. Grants, loans and advances.

16—13—22b. Contracts for abatement of pollution.
16—13—22c. Refunding bonds.

16—13—22d Subordination of bonds

16—13—22e Operating contract

16—13—22f Exemption of bonds from taxation

16—13—22g Covenants with bondholders

16—13—23 Article deemed full authority for construction etc of works and issue of

bonds alternative method powers of state department of health unaf

fected

16—13—23a Additional powers of municipality upon receipt of order to cease pollution
16—13—24 Article to be construed liberally
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MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS § 16~-13—1

§ 16—13—1. Acquisition, operation, etc., of works; acquisition of property;
issuance of bonds

(a) Any municipal corporation and/or sanitary district in the state of West

Virginia is hereby authorized and empowered to own, acquire, construct, equip,

operate and maintain within and/or without the corporate limits of such

municipal corporation:

(1) A sewage collection system and/or a sewage treatment plant or plants,
intercepting sewers, outfall sewers, force mains, pumping stations, ejector

stations, and all other appurtenances necessary or useful and convenient for ~he
collection and/or treatment, purification and disposal, in a sanitary manner, of

the liquid and solid waste, sewage, night soil and industrial waste of ~uëh

municipal corporation and/or sanitary district, including acquisition of the

municipal sewerage system resulting from the severance of a combined system

pursuant to section one-b, article twenty, chapter eight of this code; and

(2) A stormwater collection system and control system, including all lines,

pumping stations and all other facilities and appurtenances necès~ary or useful

and convenient for the collection and control of stormwater, and an associated

stormWater management program.

(b) Any municipal corporation and/or sanitary district in the state of West

Virginia is hereby authorized and empowered to acquire by gift, grant, pur

chase, condemnation, or otherwise, all necessary lands, rights-of-way and

property therefor, within and/or without the corporate limits of such municipal
corporation and/or sanitary district and to issue revenue bonds to pay the cost

of such work~ and property.

(c) Any municipality may serve and supply the facilities of such sewerage

system and a stormwater system and associated stormwater ‘managcient
program within the corporate limits of the municipality and within the area

extending twenty miles beyond the corporate limits of such n1iiiiêip~lity~
Provided, however, That the municipality may not serve or supply the facilities

of such sewerage system or stormwater system within the corporate limits of

any other municipality without the consent of the governing body thereof

Provided, That for stormwater systems, within the twenty miles beyond the

runicipality’s corporate limits the only areas the municipality may serve and

~ipp1y shall be those areas from which stormwater affects or drains into the

municipality.

(d) No obligations shall be incurred by any’ municipality ‘and/or sanitary
istrict in construction or acquisition except such as is payable solely from’ the

irids provided under the authority of this article.

~, (e) No municipal corporation, or sanitary district may acquire, construct,

~stab1ish, extend, repair or equip or thereafter repair, maintain and operate a

mned waterworks, sewerage or stormwater system, which includes high
ways, road and drainage easements, and/or stormwater facilities constructed,
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§ 16—13—1 PUBLIC HEALTH

owned and/oroperated by the West Virginia Division of Highways~ the
express agreement of the commissioner of highways.

Acts 1933, Ex. Sess., c. 25, § 1; Acts 1955, c. 132; Acts 1986, c. 118; Acts 200l,c.212
eff. 90 days after April 14, 2001.

Library References

Notes of Decisions

Construction and application 1

Jurisdiction 7

Police power 3

Power to incur indebtedness and expenditures
6

Public improvements 5

Regulation of public utilities0 2

Revenue bonds for construction 4

1. Construction and application
Statutes dealing with municipally owned and

operated sewer systems should be read and

construed together. Code, 8-4-20, 16-13-1,

16-13-2, 16-13-16, 24-1-1 et seq., 24-2-1 et seq.,

24-3-1 et seq. Delardas v. Morgantown Water

Commission, 1964, 137 S.E.2d 426, 148 W.Va.

776. Statutes ~ 223.2(2 1)
‘Statutes relating to supervision and regula

lion of public utilities by Public Service Com

mission and statute dealing with municipally
owned sewer systems relate to the same subject
and should be read and construed together.
Code, 16-13-1 et seq., 24-1-1 et seq. State cx

rd. City of Wheeling v. Renick, 1960, 116

S.E.2d 763, 145 W.Va. 640. Statutes ~

223’~(27)

2.,
.
Regulation ~of public utilities

Unaer West Virginia Act authorizing munici

palities to’ construct sewage collection systems
and sewage treatment plants and to issue reve

nue bonds to pay cost thereof, money used in

preliminary engineering work prior to actual

beginning of ‘construction of sewage disposal
system is not required to be handled by sanitary
board, but board is merely required to supervise
and control ‘the construction and maintenance

of the project. Code W.Va. 16—13—16,

16—13—18, 16—13—32. U.S. v. City of Charles

ton, 1957, 149’ F.Supp. 866. Health 2 369

Under statute declaring that words ‘public
utility” shall include any person or persons, or

association of persons including municipalities;
engaged in any business which is a public ser

vice, sewer system owned and operated by city
was a ‘public utility” and Public Service Com

mission was vested with juris4iction to super
vise or re~ulaté municipal sewer system and to

hear proceeding seeking extension of sewer ser

vices, and power of Commission to ‘~jervjs I

and regulate sewer system was not withdraw~
or impaired by statutes authorizing ,~nunicipaI
corporation to own, construct and ~i’aintàj~
sewer system under control of a Sanitth~ Board
and authorizing Board to operate aRd~ontro~
such systems and to order and com~,lete an~
extensions that Board might deem ek’~edjentI
Code, 16—13—1 et seq., 16—13—2, 16-~.13_3)
16—13—5, 16—13—16, 16—13—18,

~‘

16-13—231
24—1—1, 24—2—1, 24—3—1. State cx r.el;~Cityof
Wheeling v. Renick, 1960, 116 S.E.2d ç763, 1451
W.Va. 640. Public Utilities _‘ 113 ~

Public Service Commission hasi ‘

~i~tutory1
power and authority to control f~cilities,1
charges and services of all public utilities, and
to hear complaints of persons entitleil:tto ser~
vices which such utilities afford, subject pnly to

limitation that the requirements shah ‘hot be

contrary to law and that they be jUst’ kiid fair,
just and reasonable, and just and proper~ Code,.
16—13—1 et seq., 24—1—1 et seq. State~ex rel.~
City of Wheeling v. Renick, 1960, 1’16’ S.E.2d

763, 145 W.Va. 640. Public Utilities ~ l14;~
Public Utilities _‘ 119.1

3. Police power

Statute delegating to municipal cd1p’~ration
power by ordinance to create sanitary~boards
and authorizing such sanitary boar~s~.t~ enter

into contracts for construction of sewei~age sys
tems is a valid exercise of police powerYóf state.

Code, 16—13—1 et seq. West Virgini~a Water

Service Co. v. Cunningham, 1957, ,98.S.E.2d
891, 143 W.Va. 1. Constitutional La~’€~ 2437;

Health~358
.

Legislature may delegate police po1we~ to cit

ies or counties, as it sees fit. Bre~erv.City of

Point Pleasant, 1934, 172 S.E. 717, ‘1-14 W.Va.

572. Constitutional Law ~ 2437; TConS
tional Law ~ 2438

4. Revenue bonds for construction

Plan of preparation expense in c~à1!Is~tructiOfl
of municipal sewage treatment and disp9sal sys

tem constituted one of first item’s of1 expense
incurred and constituted a liability, ac~o~ding to

agreements between municipality ancL,Federal
Works Agency which ~d~ncëd fnoii~èy to meet

such expense, from moment construCtion be

552

Municipal Corporations ~270, 708, 711, 950.

Westlaw Topic No. 268.

C.J.S. Municipal Corporations §~ l53~, 17o~
to 1709.



§ 16—13—2

gan,
and, therefore, repayment of such advance-

~ mefl~~ from proceeds of future revenue bond
~

ISSUCS could not be held unlawful on ground

that such payment would impair bondholders’
‘~

securitY Code W.Va. 16-13-16, 16-13-18,

~ ió-13-22’ 16-13-32; War Mobilization and Re

conversion Act of 1944, § 101 et seq., 58 Stat.
~ 785: U.S. v. City of Charleston, 1957, 149

F.Supp• 866. Municipal Corporations ~

~ 950(15)
•

:
In action to cancel certain sewer revenue

~ bonds issued by West Virginia City and to en

‘Ii’ join collection of sewerage service charges as

sesscd for the purpose of liquidating such

I bonds, District Court was bound by decisions of

Supreme Court of Appeals of West Virginia up
holding the constitutionality of statute permit

ting muI~icipalities to issue bonds for self-liqui
‘

dating municipal projects. Laws W.Va.1933,

1st Ex.Ses~., c. 25, as amended by Laws W.Va.

1933, ‘2nd Ex.Sess., c. 48. Stevenson v. City of
• Bluef~eld. 1941, 39 F.Supp. 462. Federal

Courts ~433

- City located on or near state boundary and

confronted with necessity of purchasing proper

ty arid erecting sewage disposal plant in adjoin-

•

ing state held authorized under statute to issue

revenue bonds payable solely from revenues of

such plant. Acts 1933, 1st Ex.Sess., c. 25, as

amended by Acts 1933, 2d Ex.Sess., c. 48. Ber

nard ‘.. City of Bluefield, 1936, 186 S.E. 298,

117, W.Va. 556. Municipal• Corporations ~

919

5. Public Improvements
Under con,tract between municipal sanitary

board and contractor requiring contractor to

bear cost and expense of damage tO surface,
overhead or subsurface structures in construc

tion of sanitary sewer system, contractor was

liable to water company for expense of removal

of all water and other pipes under streets which

interfered with construction of sewer system.

Code, 16—13--i et seq., 16—13—17, 16—13—24.

West Virginia Water Service Co. v. Cunning
ham, 1957, 98 ‘S.E.2d 891, 143 W.Va. 1. Mu

nicipal Corporations ~ 400

6. Power to incur indebtedness and expendi
tures

Obligations incurred by city under authority
of West Virginia statute authorizing municipali
ties to construct sewage collection systems and

sewage treatment plants aiid to issue revenue

bonds to pay the cost thereof are not “debts”

within provision of West Virginia Constitution

containing limitations on power of a municipali
ty to incur debts. Code W.Va. 11-8-26(1-4);
16-13-15, 16-13-16, 16-13-18, 16-13-19,
16-13-22, 16-13-27, 16-13-32; Const. art. 10, § 8.

U.S. v. City of Charleston, 1957, 149 F.Supp.
866. Municipal Corporations ~ 864(3)

7. Jurisdiction

Taxpayers of a city seeking to enjoin collec

tion by city of sewerage service charges as

sessed for purpose of liquidating bonds issued

for construction of sewerage system could npt
invoke jurisdiction of federal court on grounä
that by reason of prior decisions of state cOurt

upholding validity of statute, under which bonds

were issued and rates assessed, plaintiffs did not

have a plain, speedy and efficient remedy in

state court within meaning of Judicial Code.

Laws W.Va.1933, 1st Ex.Sess., c. 25, as amend

ed by Laws W.Va.1933, 2nd Ex.Sess., c. 48;
Jud.Code, § 24(1), 28 U.S.C.A. § 1312. Steven

son v. City of Bluefield, 1941, 39 F.Supp. 462.

Federal Courts €~ 7; Federal Courts ~ 26.1

MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS

§ 16—13—2. Sanitary board to supervise and control construction, etc., of

works; appointment of board; definitions

(a) The construction, acquisition, improvement, equipment, custody, opera

tion and maintenance of any works for the collection, treatment or disposal of

se~iage and, in addition, for the collection and control of stormwater and the

collection’ of revenues therefrom for the service rendered thereby, shall be

under the supervision and control of a sanitary board appointed by the

go1verning body as set forth in section eighteen of this article.

(b) As used in this article, the following terms shall have the following
meanings unless the text clearly indicates otherwise.

(1) “Board” means the sanitary board as set up in ‘section eighteen of this

article.

(2) Governing body means the mayor and council or other legally consti

~ tuted governing body of any municipality.
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§ 16—13-2 PUBLIC HEA1T~

(3) “Municipality” means an3’ municipal corporation, incorporate~Vc1t~,
town, village or sanitary district in the state of West Virginia.

(4) “Sewage works” means a works for the collection and/or tre~rrent
purification and disposal of sewage, in its entirety or any integral part th~’reof

(5) “Stormwater system” or “stormwater works” means a stormw~1~:sysJ
tern in its entirety or any integral part thereof used to collect and dispose o~
stormwater and an associated stormwater management program. It includes al~
facilities structures and natural water courses used for collecting ançl ~iduct1
ingstormwater to, through and from drainage areas to the points of finalc~utietJ
including but not limited to any and all of the following Inlets cohduit5 I
corals outlets channels ponds drainage easements water quality 1f~cilities
catch basins, ditches, stream~, gulches, flumes, culverts, syphons, retention or

detention basins dams floodwalls levies pipes flood control systeths and1
pumping stations and associated stormwater management program Ji term1
“storinwater system” and

“

stormwater works” shall not include .highways,~
road and drainage easements and/or stormwater facilities constructed 1o~vned
and/or operated by the West Virginia Division of Highways.

(6) Stormwatei managem~nt program means those activities assdëiated~
with the management operation maintenance and control of stormwa~r andi
stormwater wOrks, including, but not limited to, public education, stortnwater~
and surface runoff water quality improvement mapping planning flood con

trol inspection enforcement and any other activities required by ~tat~ and

federal law: Provided, That, as used in this article, “stormwater managethent
prograni” shall not include those activities associated with the managethent,

operation, maintenance and control of highways, road and drainage easeffients,

and/or stormwater facilities constructed,’ owned and/or operated by~th~-West’
Virginia Division of Highways without the expr~ss agreement of the,~c~yimis
sioner of highways. .

(7) “Woi-ks” means sewage works and stormwater works either se~a~tè1y or~

collectively. ~. It
it- .. .:,,

.

;•~ -‘

Acts 1933, Ex. Sess., c. 25, § 2; Acts 2001, c. 212, eff. ~0daysaf~e~~pril 14, 20O1.~

Libra~ References ~ ~

c.J.s. Health aifd Envirônment~ ~7~i9, 16

to 17, 26 to 27, 44to45, 98 toiOO.3,~-

c.J.~. Municipal Corporations § i5I35i.~

Notes of Decisions

commission, 1964, i37 S.E.2d 426 l~8~W.Va.
776. Statutes €~223.2(2i) /,

2. Public utilities

All contracts i~iade by a utility relating .~o the

public service must be deemed t6 be entered
into in contemplation of the exercise ~by the

state of its regulatory power whenever,th~ pub
lic interest may make it necessai~y? ~‘BeFkeleY
county Public Service Sewer Dist. v! W~st Vir

554

Health ~369.

Municipal Corporations ~71i.

Westlaw Topic Nos. i98H, 268.

Construction and application i

Construction of sewer systems 3

Public utilities 2

i. Construction and application
Statutes dealing with municipally owned and

operated sewer systems should be read and

construed together. code, 8-4-20, 16-13-1,

16-13-2, 16-13-16, 24~i-i et seq., 24-2-1 et seq.,
24-3-1 et seq. Delardas v. Morgantown Water



ginia. Public Service Com’n, 1998, 512 S.E.2d,

~ 201,204 W.Va. 279. Public Utilities _‘ 115

iin’der statute declaring that words “public
~ ~tiiity” shall include any person or persons, or

association of persons including municipalities,
~ engag~ in any business which is a public ser

~ vice, ~sewer systeni owned and operated by city

was a public utility” and Public Service Corn

~ 1~i~~ton was vested with jurisdiction to super

vise
‘or regulate municipal sewer system and to

~ ~seeking extension of sewer ser

yjceS, and power of Commission to supervise

~ and regulate sewer system was not withdrawn

or impaired by statutes authorizing municipal

~ to own, construct and maintain

sewer system under control of a Sanitary Board

5~~J~uth0ni~ng Board to operate and control

such systems and to order and complete any

extensions that Board might deem expedient.
Code, 16—13—1 et seq., 16—13—2, 16—13—3,

i6-13—5, 16—13—16, 16—13—18, 16—13—23,

24—i—i, 24—2—1, 24—3—1. State ex ret. City of

Wheeling v. Renick, 1960, 116 S.E.2d 763, 145

W.Va. 640. Public Utilities ~ 113

§ 16—13—3

3. Construction of sewer systems

Obligations incurred by ,city under authority
of West Virginia statute authorizing municipzili
ties to construct sewage collection systems and

sewage treatment plants and to issue revenue

bonds to pay the cost thereof are not “debts”

within provision of West Virginia Constitution

containing limitations on power of a municipali
ty to incur debts. Code W.Va. 11-8-26(1-4);

16-13-15, 16-13-16, 16-13-18, 16-13-19,

16-13-22, 16-13-27, 16~13-32; Cdnst. art. 10, § 8.

U.S. v. City of Charleston, 1957, 149 F.Supp.
866. Municipal Corporations€~’ 864(3)

If sewer project is undertaken by municipali
ty, whatever loaiis may have been made on faith

of the revenue bonds as authorized under West

Virginia law would or should be included in

cost of the works and repaid out of proceeds of

the bonds. Code ~W.Va. 11-8-26(1-4); 16-13-15,

16-13-16, 16-13-18, 16-13-19, 16-13-22,

16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.

City of Charleston, 1957, 149 F.Supp. 866. Mu

nicipal Corporations ~ 950(15)

§ 16—13—3. Powers of sanitary board; contracts; employees; compensation
thereof; extensions and improvements; replacement of dam-

aged public works

The board shall have power to take all steps and proceedings and to make

and enter into all contracts or agreements necessary ~or incidental to the

performance of its duties and the execution of its powers under this article:

Prdvided, That any contract relating to the financing of the acquisition or

construction of any works or any trust indenture as provided for shall be

approved by the governing body of the municipality before the same shall be

effective.

The board may employ engineers, architects, inspectors, superintendents,
managers, collectors, attorneys, and other employees as in its judgment may be

necessary in the execution of its powers and duties, and may fix their compen

sation, all of whom shall do the work as the board shall direct. All compensa

tion and all expenses incurred in carrying out the provisions of this article shall

be~paid solely from funds provided under the authority of this article, and the

bo~rd shall not exercise or carry out any authority or power herein given it so

as to bind said board of said municipality beyond the extent to which money

shall have been or may be provided under the authority of this article.

No contract or agreement with any contractor or contractors for labor and/or

material, exceeding in amount the sum of ten thousand dollars, shallbe made

without advertising for bids which bids shall be publicly opened and award

made to the best bidder with power in the board to reject any or all bids

‘
After the construction installation and completion of the works or the

______

acquisition thereof, the board shall operate, manage and control the same and

______

may order and complete any extensions betterments and improvements of and

_____

to the works that the board may consider expedient, if funds therefor be
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§ 16—13—3 PUBLIC

~~HEALTH~
available or are made available as provided in this article, and shall est~b1jShI
rules and regulations for the use and operation of the works, and ~of~ther~
sewers, stormwater conduits, and drains connected therewith so far as~they~
may affect the operation of such works, and do all things necess~y or

expedient for the successful operation thereof, including, but not Iirnit~d to

those activities necessary to comply with all federal and state requirethe~~
including stormwater and surface runoff water quality improvement aëtivjties~

The sanitary board may declare an emergency situation in the ev~-jt of’
collector line breaks or vital treatment plant equipment failure and sh~11 be
exempted frOm competitive bidding requirements and enter into direci,pur..1
chase agreements or confracts for the expenses. All public ways or public \~/orks
damaged or destroyed by the board in carrying out its authority ur~de~this~
article shall be restored or repaired by the board and placed in their Or,iginal
condition, as nearly as practicable, if requested so to do by proper au~Wority,~
out of the funds provided by this article.

Acts 1933, Ex. Sess., c. 25, § 3; Acts 1989, c. 133; Acts 2001, c. 143, eff. 90 d~ys~fter~
April11, 2001; Acts 2001, c. 212, eff. 9Odays afterApril 14, 2001.

Library References

Health ~369.

.Westlaw Topic-No. 198H.

C.J.S. Health and Environment §~ 7 to 9~16
to 17, 26 to 27, 44 to 45, 98 to 100.

Historical and Statutory Notes
-

Acts 2001, c. ‘143, also amended this section sum of teii thousand dollars, shall be~r~iade
to read:

‘

without aävertising for bids, which bids shall be

‘The board shall have power to take all steps publicly opened and. award made to the best~

and proceedings and to make and enter into all bidder, with power in the board to reject any or,

contracts or agreements necessary or incidental all bids. After the construction, installation, and

to the performance of its duties and the execu- completion of the works, or the acquisition
tion of its powers under this article: Provided, thereof, the board shall operate, manageT~and
That any contract relating to the financing of control the same and may order and cor~~ete
the acquisition or construction of any such any extensions, betterments and irnpiveni~nts
works, or any trust indenture as hereinafter of and to the works that the board may deem

provided for, shall be approved by the govern- expedient, if funds therefor be available: Or. are

ing body of such municipality before the same made available as provided in this arttcje~-dnd
shall be effective. The board may employ engi- shall establish rules and regulations for the,use

neers, architects, inspectors, superintendents, and operation of the works, and of other sê~ers

managers, collectors, attorneys, and such other and drains connected therewith so far as’~they
employees as in its judgment may be necessary may affect the operation of such worl~s,,.~d~ do

in the execution of its powers and duties, and all things necessary or expedient for the suc

may fix their compensation, all of whom shall
‘

cessful operati~n thereof. The sanitary &~ard
do such work as the board shall direct. All such may declare an emergency situation in the e~nt

compensation and all expenses incurred in car- of collector line breaks or vital treatmènit:plant
tying out the provisions of this article shall be equipment failure and shall be exempted fr,9m
paid solely from funds provided under the au- competitive bidding requirements and e~rter
thority of this article, and the board shall not into direct purchase agreements or conti~acis for

exercise or carry out any authority or power such expenses. All public ways or public ~irks
herein given it so as to bind said board of said damaged or destroyed by the board in caying
municipality beyond the extent to which money out its authority under this article shall be~e
shall have been or may be provided under the stored or repaired by the board and ‘pla’ce’d~.iti
authority of this article. No contract or agree- their original condition, as nearly as pr~ctiãa
ment with any contractor or contractors for ble, if requested so to do by proper aut~3rity,
labor and/or material, exceeding in amount the out of the funds provided by this article.”

-
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independent contractor 3

police power of local authorities 1

ValiditY of municipal contracts 2

~. Police power of local authorities

Under the police power of the State, the Leg

islature has the power to provide for the protec

(jon, of the safety, health, morals and general
welfare of the public, and may delegate such

powers to municipalities created by it. West

Virginia Water Service Co. v. Cunningham,
1957, 98 S.E.2d 891, 143 W.Va. 1. Constitu

tional Law -‘ 2437; Constitutional Law ~

-~ 1066

Under statute delegating to municipal corpo

rationS power by ordinance to create sanitary
boards and authorizing such boards to enter

into contracts for construction of sewerage sys

tems, ordinance creating sanitary board and

authorizing such board to enter into contract

for.conStruction of sewerage system was valid

exercise of police power of state delegated to

§ 16—13—4

city by statute. Code, 16—13—1 et seq. West

Virginia Water Service Co. v. Cunningham,
1957, 98 S.E.2d 891, 143 W.Va. 1. Health

358; Hea1th~369

2. Validity of municipal contracts

Contract between ‘municipal sanitary board

and contractor ~roviding •for construction of

sanitary sewerage system in furtherance of exer

cise of police power of state and provisions of

city ordinance was va1id~ West Virginia Water

Service Co. v. Cunningham, 1957, 98 S.E.2d

891, 143 W.Va. 1. Municipal Corporations ~
3 39(1)

3. Independent contractor

Where city had no right of control over con

tractor and sanitary board in construction of

sanitary sewer system, contractor was “inde

pendent contractor”. West Virginia Water Ser

vice Co. v. Cunningham, 1957, 98 S.E.2d 891,
143 W.Va. 1. Municipal Corporations ~ 400

§~16—13—4. Payment of preliminary expenses of surveys, etc.

~Al1 necessary preliminary expenses actually incurred by the board of any

municipality in the making of surveys, estimates of costs and of revenue,

employment of engineers or other employees, the giving of notices, taking of

options and all other expenses of whatsoever nature, necessary to be paid prior
to the issue and delivery of the revenue bonds pursuant to the provisions of this

article, may be met and paid in the following manner. Said board may from

time to time certify such items of expense to the clerk or recorder of said

municipality, directing him to pay the several amounts thereof, and thereupon
said clerk or recorder shall at once draw a warrant or warrants upon the

treasurer of said municipality, which warrant or warrants shall be paid out of

the general funds of said municipality not otherwise appropriated, without a

special appropriation being made therefor by the governing body; or, ,in case

there are no general funds of such municipality not otherwise appropriated, the

clerk or recorder shall recommend to the governing body the temporary
transfer from other funds of such municipality of a sufficient amount to meet

such items of expense, or the making of a temporary loan for such purpose, and

such governing body shall thereupon at once make such transfer of funds, or

authorize such temporary loan in the same manner that other temporary loans

are made by such municipality: Provided, however, That the fund or funds of

such municipality from which such payments are made shall be fully reim

bi~rsed and repaid by said board out of the first proceeds of the sale of revenue

l~onds hereinafter provided for, and before any other disbursements are made

therefrom, and the amount so advanced to pay such preliminary expenses, shall

be a first charge against the proceeds resulting from the sale of such revenue

bonds until the same has been repaid as herein provided.

Acts 1933, Ex. Sess., c. 25, § 4.

1~
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§ 16—13—4 PUBLIC

Library References

Construction planning expenses 2

Power to incur indebtedness and expenditures

1. Power to incur indebtedness and expendi
tures

West Virginia municipalities are authorized to

incur obligations for purpose of defraying pre

liminary expenses of sewer projects, provided
repayment of such obligations is to be made

solely from proceeds of revenue bonds, not from

tax levies. Code W.Va. 11-8-26(1-4); 16-13-15,
16-13-16, 16-13-18, 16-13-19, 16-13-22,

16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.

City oç Charleston, 1957, 149 F.Supp. 866. Mu

nicipal Corporations ~ 864(3)

2. Construction planning expenses

Plan of preparation expense in construction

of municipal sewage treatment and disposal sys

tem constituted one of first items of expense

incurred and constituted a liability, according to

agreements between municipality and Federal

Works Agency which advanced money to meet

such expense, from moment construction be

gan, and, therefore, repayment of such advance

ments from proceeds of future revenue bond

issues could not be held unlawful on ground
that such payment would impair bondholders’

security. Code W.Va. 16-13-16, 16-13-18,

16-13-22, 16-13-32; War Mobilization and Re

conversion Act of 1944, § 101 et seq., 58 Stat.

785. U.S. v. City’ of Charleston, 1957, 149

F.Supp. 866. Municipal Corporations ~

950(15)
Under West Virginia Act authorizing munici

palities to construct sewage collection systems
and sewage treatment plants and to issue reve

nue bonds to pay cost thereof, mone~1 used in
preliminary engineering work prior ‘to’ actual
beginning of construction of sewage &sposa~
system is not required to be handled b~ sanit~-y
board, but board is merely required to ~upervise
and control the construction and maifl~énance
of the project. Code W.Va. ‘16213...l6
16—13—18, 16—13—32. U.S. V. City ofCharles
ton, 1957, 149 F.Supp. 866. Health ~ 369

United States, which was entitlecF ~‘. reim
bursement for advances made to Wé~t’Virginja
city by Federal Works Agency for ~iuFpose ol
plan preparation for construction of I~bPosed
sewage treatment and disposal systeiii~would’
not be entitled to general judgment against city
but would be entitled to an order, re4~iiring
repayment from existing or future revènd~ bond
proceeds and to four percent interest. War Mo
bilization and Reconversion Act of 1944?’~ 101

et seq., 58 Stat. 785; Code W.Va. 38-4-5,,38-4-6,
53-1-1. U.S. v. City of Charleston, 1957, 149

F.Supp. 866. Municipal Corporations~~ 1037

In agreement between West Virginia qi,ty and

Federal Works Administrator for advances to be
used for purpose of plan preparation f~’rcon
struction of proposed sewage treatment and dis-’

posal system, parties would be presumed to•
know extent of city’s authority to make a; bind
ing contract in such respect, and, tli~refore,
limitation imposed by West Virginia law on city
would be read into the agreement. WaF -MObili-,
zation and Reconversion Act of 1944, §~ 101 et

seq., 501, 58 Stat. 785, 791; Codd~W.Va.

11-8-26(1-4); 16-13-15, 16-13-16, - 161318,:

16-13-19, 16-13-22, 16-13-27, 16-13-32; C~nst.
W.Va. art. 10, § 8. U.S. v. City of’Char1~ston,
1957, 149 F.Supp. 866. Municipal Corpora
tions~”250

-

Municipal Corporations ~288.

Westlaw Topic No. 268.

C.J.S. Municipal Corporations § 969.

Notes of Decisions

§ 16—13—5. Ordinance necessary before acquisition or constructioi~i ,of
works

Before any municipality shall construct or acquire any works ijndth->~this

article, the governing body shall upon petition of the board, enact an’ordiriapce
or ordinances which shall: (a) Set forth ‘a brief and general descriptioh~of the

works and, if the same are to be constructed, a reference to the prelirñi~iar~
report which shall heretofore have been prepared and filed by an engineer
chosen by the board as aforesaid; (b) set forth the cost thereof estimated bykhe
engineer chosen as aforesaid; (c) order the construction or acquisition of such

works; (d) direct that revenue bonds of the municipality shall be issUed

pursuant to this article in such an amount as may be found necessary to pay ~the
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cost of the works; and (e) contain such other provisions as may be necessary in

the premises.

§ 16—13—6

Library References

Municipal Corporations e~293.

Westlaw Topic No. 268.

C.J.S. Municipal Corporations §~ 977 to 978.

Notes of Decisions

~1UNICWM & SANITARY DISTRICT SEWAGE WORKS

A~ 1933, Ex. Sess., c. 25, § 5.

pow~r to incur indebtedness and expenditures

I Power to incur indebtedness and expendi
tures

West Virginia municipalities are authorized to

jncui~ obligations for purpose of defraying pre

liminary expenses of sewer projects, provided
repayment of such obligations is to be made

solely from proceeds of revenue bonds, not from

taxlevies. Code W.Va. 11-8-26(1-4); 16-13-15,

16-13-16, 16-13-18, 16-13-19, 16-13-22,

16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.

City of Charleston, 1957, 149 F.Supp. 866. Mu

nicij~a1 Corporations ~ 864(3)

United States, which was entitled to reim

bursment for advances made to West Virginia
city by Federal Works Agency for purpose of

plan preparation for construction of proposed

sewage treatment and disposal system, would

not be entitled to general judgment against city
but would be entitled to an order requiring
repayment from existing or future revenue bond

proceeds and to four percent interest. War Mo

bilization and Reconversion Act of 1944, § 101

et seq., 58 Stat. 785; Code W.Va. 38-4-5, 38-4-6,
53-1-1. U.S. v. City of Charleston, 1957, .149

F.Supp. 866. Municipal Corporations ~ 1037

If sewer project is undertaken by municipali
ty, whatever loans may have been made on faith

of the revenue bonds as authorized under West

Virginia law would or should be included in

cost of the works and repaid out of proceeds of

the bonds. Code W.Va. 11-8-26(1-4); 16-13-15,

16-13-16, 16-13-18, 16-13-19, 16-13-22,

16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.

City of Charleston, 1957, 149 F.Supp. 866. Mu

nicipal Corporations ~ 950(15)

§ 16—13—6. Publication and hearing upon ordinance

After such ordinance shall have been adopted, an abstract of the ordinance,
determined by the governing body to contain sufficient information as to give
notice of the contents of such ordinance, together with the following described

notice, shall be published as a Class Illegal advertisement in compliance with

the provisions of article three, chapter fifty-nine of this Code, and the publica
tion area for such publication shall be the municipality. The notice shall state

that said ordinance has been adopted, and that the municipality contemplates
the issuance of the bonds described in the ordinance, and that any person

interested may appear before the governing body upon a certain date, which

shall not be less than ten days subsequent to the first date of publication of such

abstract and notice which shall not be prior to the last date of publication of

such abstract and notice, and present protests. At such hearing all objections
and suggestions shall be heard and the governing body shall take such action as

it shall deem proper in the premises: Provided, however, That if at such a

hearing written protest is filed by thirty percent or more of the owners of real

estate situate in said municipality, then the governing body of said municipality
shall not take further action unless four fifths of the qualified members of the

said governing body assent thereto.

Acts 1933, Ex. Sess., c. 25, § 6; Acts 1967, c. 105; Acts 1981, 1st Ex. Sess., c. 2.
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Library References

Municipal Corporations ~294 to 300. C.J.S. Municipal Corporations §~ 97~t~ 985
Westlaw Topic No. 268. 988 to 1001.

§ 16—13—7. Acquisition by condemnation or purchase

Every such municipality shall have power to condemn any such works to be
acquired and any land, rights, easements, franchises and other property, r~eal or

personal, deemed necessary or convenient for the construction of ar~such
works, or for extensions, improvements, or additions thereto, and in connection
therewith may have and exercise all the rights, powers and privileges of
eminent domain grant~d to municipal corporations under the laws ~e1atir~
thereto. Title to property condemned shall be taken in the name of the

municipality. Proceedings for sUch appropriation of property shall :be under
and pursuant to the provisions of chapter fifty-four, of the Code of~West
Virginia, one thousand nine hundred thirty-one, and acts amendatbi~y and

supplemental thereto: Provided, That the municipality shall be und~r no

obligation to accept and pay for any property condemned, and shall in no’event

pay for any property condemned or purchased, except from the funds pi-dVided
pursuant to this article; and in any proceedings to condemn, such orders ~may
be made as may be just to the municipality and to the owners of the própêrty to

be condemned, and an undertaking or other security may be required s~1ring
such owners against any loss or damage to be sustained by reason of the f~.ijure
of the municipality to accept and pay for the property, but such undertaking or

security shall impose no liability upon the municipality except such as .i&i~ be

paid from the funds provided under the authority of this article. In event ~the
acquisition by purchase the board may obtain and exercise an option frçm the

owner or owners of said property for the purchase thereof, or may enter iito a

contract for the purchase thereof, and such purchase may be made upoh~üch
terms and conditions, and in such manner as the board may deem propir ,

In

event of the acquisition of any works already constructed by pUrchas~é or

condemnation, the board at or before the time of the adoption of the ordinance

described in section five hereof, shall cause to be determined what repãirs,
replacements, additions, and betterments will be necessary in order that such

works may be effective for their purpose, and an estimate of the cost ôf~uch

improvements shall be included in the estimate of the cost required by. seêtion

five hereof, and such improvement shall be made upon the acquisition of ahe

works and as a part of the cost thereof. ii!

Acts 1933, Ex. Sess., c. 25, § 7.

Library References

Municipal Corporations ~287.
Westlaw Topic No. 268.

§ 16—13—8. Cost of works

The cost of the works shall be deemed to include the cost of acquisition~.or
construction thereof, the cost of all property, rights, easements, and franchises
deemed necessary or convenient therefor and for the improvements determined
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but would be entitled to an order requiring
repayment from existing or future revenue bond

proceeds and to four percent interest. War Mo

bilization and Reconversion Act of 1944, § 101

et seq., 58 Stat. 785; Code W.Va. 38-4-5, 38-4-6,
53-1-1. U.S. v. City of Charleston, 1957, 149

F.Supp. 866. Municipal Corporations ~ 1037

Plan of preparation expense in construction

of municipal sewage treatment and disposal sys

tern constituted one of first items of expense
incurred and constituted a liability, according to

agreements between municipality and Federal

Works Agency which advanced money to meet

such expense, from moment construction be

gan, and, therefore, repayment of such advance

ments from proceeds of future revenue bond

issues could not be held unlawful on ground
that such payment would impair bondholders’

security. Code W.Va. 16-13-16, 16-13-18,

16-13-22, 16-13-32; War Mobilization and Re

conversion Act of 1944, § 101 et seq., 58 Stat.

785. U.S. v. City of Charleston, 1957, 149

F.Supp. 866. Municipal Corporations ~

950(15)

§ 16—13—9. Contracts and obligations incurred to be paid for solely by

Nothing in this article contained shall be so construed as to authorize or

permit any municipality to make any contract or to incur any obligation of any

kind or nature except such as shall be payable solely from the funds ~rovided
under this article. Funds for the payment of the entire cost of any of the works

referred to in this article, exclusive of any portions of the cost that may be

defrayed out of any grant or contribution, shall be provided by the issuancç of

revenue bonds of the municipality, the principal and interest~of which shall be
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upon as provided in this article; interest upon bonds prior to and during
construction or acquisition and for six months after completion of construction

or~of acquisition of the improvement last mentioned; engineering and legal

eXPeflses expense for estimates of cost and of revenues; expenses for plans,

specif~ti0h15 and surveys; other expenses necessary or incident to determining
the feasibility or practicability of the enterprise, administrative expense, and

such other expenses as may be necessary or incident to the financing herein

authorized and the construction or acquisition of the works and the placing of

the works in operation and the performance of the things herein required or

permitted in connection with any thereof.

Acts 1933, Ex. Sess., c. 25, § 8.

Library References

Notes of Decisions

Municipal Corporations ‘~288.

Westlaw Topic No. 268.

C.J.S. Municipal Corporations § 969.

Monetary advances 2

preliminary expenditures 1

1. ~ Preliminary expenditures

phdcr West Virginia Act authorizing munici

palities to construct sewage collection systems

ai~cl sewage treatment plants and to issue reve

niie bonds to pay cost thereof, money used in

preliminary engineering work prior to actual

beginning of construction of sewage disposal
s~item is not required to be handled by sanitary
böard, but board is merely required to supervise
and control the construction and maintenance

of the project. Code W.Va. 16—13—16,
16—13—18, 16—13—32. U.S. v. City of Charles

tan, 1957, 149 F.Supp. 866. Health ~ 369

2. Monetary advances

United States, which was entitled to reim

bursement for advances made to West Virginia
city by Federal Works Agency for purpose of

plan preparation for construction of proposed
sewage treatment and disposal system, would

not be entitled to general judgment against city

revenue bonds



§ 16-13—9

Municipal Corporations ~870, 911, 950(15).
Westlaw Topic No. 268.

Power of municipal corporations to contract 2

Power to incur indebtedness and expenditures
3

Preliminary expenditures 4

Preliminary proceedings and ordinances 5

Validity 1

1. Validity
Statute authorizing municipalities to con

struct and finance self-liquidating sewer systems
held’constitutional (Acts 1933 1st Ex.Sess.] c.

25). Brewer v. City of Point Pleasant, 1934,
172 ‘SE. 717, 114 W.Va. 572. Municipal Cor

porations ~ 266

2. Power of municipal corporations to con

tract

Under provisions of statute relating to con

tract with other municipalities for service of

sewage works, city which ordered construction

of sewage disposal plant was autho~ized to con

tract with town to provide that town would

have the right to use part of the capacity of the

plant in return for contributing to its cost and

town was authorized to enter into such con

tracts with city for the use of the plant, and fact

that t~wn was’ unable to sell revenue bonds

because it was not allowed to have part owner

ship in the plant or in the interceptor sewers did

not mean that town was not liable for payments

agreed to under the contracts, where city of

fered to buy the revenue bonds issued by the

town. Code, 16—13—9, 16—13—19, 16—13—23a.

City of Morgantown v. Town of Star City, 1973,
195 S.E.2d 166, 156 W.Va. 529. Municipal
Corporations ~ 277

3. Power to incur indebtedness and expendi
tures

Obligations incurred by city undc~r authority
of West Virginia statute authorizing: municipali
ties to construct sewage collection systeips and

sewage treatment plants and to issue revenue

bonds to pay the cost thereof are nbt ‘debts’

within provision of West Virginia Constitution

PUBLIC HEALTH

containing limitations on power of a mun~cipali.
ty to incur debts. Code W.Va. 1 1-8-26(l4).
16-13-15, 16-13-16, 16-13-18, .16~13.j9,
16-13-22, 16-13-27, 16-13-32; Const. art.iO, § 8.
U.S. v. City of Charleston, 1957, 149 F.Supp.
866. Municipal Corporations ~ 864(3)
West Virginia municipalities are authorized to

incur obligations for purpose of defra~iñg prè
liminary expenses of sewer projects, ~Sràvided
repayment of such obligations is to be made

solely from proceeds of revenue bonds, not from
tax levies. Code W.Va. 1 1-8-26(1-4);,~,16~13-15,
16-13-16, 16-13-18, 16-13-19,

‘

16-13-27, 16-13-32; Const. art. io;~ §~:,‘U.S. v.

City of Charleston, 1957, 149 F.Supp. ~866 Mu

nicipal Corporations ~ 864(3)
If sewer project is undertaken b~y mun,icipali

ty, whatever, loans may have been mad~ pn faith
of the revenue bonds as authorized under ‘West

Virginia law would or should be included in

cost of the works and repaid out of proceeds of

the bonds. Code W.Va. 11-8-26(1-4); 16-13-15,
16-13-16, 16-13-18, 16-13-19, 1~,-13-22,
16-13-27, 16-13-32; Const. art. 10, § 8.

-

U.S. v.

City of Charleston, 1957, 149.F.Supp.’866. Mu

nicipal Corporations ‘ 950(15)
,

Where statute authorizing municipalities to

issue bonds for self-liquidating municipal pro

ject, provided that bonds should not be~çorpo
rate indebtedness, bonds held not’ to c-eate

“debts” within constitutional inhibition’(Acts
1933 1st Ex.Sess.] c. 25, §~ 9, 10, 16, 21).
Brewer v. City of Point Pleasant, i934~ 172 SE.

717~ 114 W.Va. ‘572. Municipal Corporations
~907

Provisions of statute relating to issu~nce of

municipal bonds constitute integral farts of

bonds regardless of whether included ~h,erein
(Acts 1933 1st Ex.Sess.] c. 25, §~ 9, 10,16, 21).
Brewer v. City of Point Pleasant, 1934, 1 72 ~S.E.

717, 114 W.Va. 572. Municipal Corporations
~923

Statute permitting municipalities to issue

bonds for self-liquidating municipal projects
held legitimate’ delegation of legislative ;power.

payable solely from the fund herein provided for the payment, and the:bonds
may not, in any respect, be a corporate indebtedness of the municipality,’wjth~~
the meaning of any statutory or constitutional limitations thereon. All the
details of the bonds shall be determined by ordinance or ordinances~~of the
municipality.

Acts 1933, Ex. Sess., c. 25, § 9; Acts 1949, c. 93; Acts 2001, c. 212, eff. 90 dã~ after
April 14, 2001.

Library References

C.J.S. Municipal Corporations ~. J573 to
1579, 1581, 1647 to 1649, 1708 ~ 1709.

Notes of Decisions
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MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS § 16—13—10

§ 16—i 3—10. Interest on and redemption of bonds; form; statement on

face of bond; negotiability; exemption from taxation; regis
tration; execution; sale; disposition of surplus proceeds;
additional and temporary bonds

Such revenue bonds shall bear interest at not more than twelve percent per

annum, payable at such times, and shall mature at such time or times as may

be determined by ordinance. Such bonds may be made redeemable before

m~urity at the option of the municipality, to be exercised by said board, at not

mor~ than the par value thereof and a premium of five percent, under such

tei~iiis and conditions as may be fixed by the ordinance authorizing the issuance

of the bonds: The principal and interest of the bonds may be made payable in

any lawful medium. Said ordinance shall determine the form of the bonds,

either coupon or registered, shall set forth any registration and conversion

privileges, and shall fix the denomination or denominations of such bonds and

the place or places of payment of the principal and interest thereof, which may

be at any bank or trust company within or without the State. The bonds shall

contain a statement on their face that the municipality shall not be obligated to

pay the same or the interest thereon except from the special fund provided from

the net revenues of the works. All such bonds shall be, and shall have and are

hereby declared to have all the qualities and incidents of, negotiable instru

merits under the Uniform Commercial Code of the State. Said bonds shall be

exempt from all taxation, state, county and municipal. Such bonds shall be

executed by the proper legally constituted authorities of the municipality, and

b~ sealed with the corporate seal of the municipality, and in case any of the

officers whose signatures appear on the bonds or coupons shall cease to be

such officers, before delivery of such bonds, such signatures shall nevertheless

be valid and sufficient for all purposes the same as if they had remained in

office until such delivery. Such bonds shall be sold at a price not lower than a

price, which when computed upon standard tables of bond values, will show a

net return of not more than thirteen percent per annum to the purchaser upon
the amount paid therefor, and the proceeds derived therefrom shall be used

exclusively for the purposes for which said bonds are issued and same may be

sold at one time or in parcels as funds are needed. Any surplus of bond

proceeds over and above the cost of the works shall be paid into the sinking
fund hereinafter provided. If the proceeds of the bonds, by error of calculation
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1st Ex.Sess., c. 25. Brewer v. City of

point Pleasant, 1934, 172 S.F. 717, 114 W.Va.

572*ConStitutiOnal Law -‘ 2437; Municipal

Cori~0ratb0~~ ~ 907

~.
~i~e1imina~Y expenditures

Under West Virginia Act authorizing munici

palities to construct sewage collection systems

and sewage treatment plants and to issue reve

nue bonds to pay cost thereof, money used in

prelimina~Y engineering work prior to actual

beginning of construction of sewage disposal

system is not required to be handled by sanitary

board, but board is merely required to supervise

and control the construction and maintenance

of the project. Code W.Va. 16—13—16,

16—13—18, 16—13—32. U.S. v. City of Charles.

ton, 1957, 149 F.Supp. 866. Health ~ 369

5. Preliminary proceedings and ordinances

Provision of sewer ordinance declaring that

statutory mortgage lien should exist in favor of

bondholders violated statute permitting munici

palities to construct self-liquidating sewer sys

tems, but declaration could be regarded as sur

plusage and did not affect validity of remainder

of ordinance (Acts 1933 1st Ex.Sess.] c. 25).
Brewer v. City of Point Pleasant, 1934, 172 S.E.

717, 114 W.Va. 572. Municipal Corporations

a
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or otherwise, shall be less than the cost of the works, additional bonds~-iay j~i
like manner be issued to provide the amount of such deficit and,~nle
otherwise provided in said ordinance authorizing the issuance of the bonds firSsl
issued or in the trust indenture hereinafter authorized, shall be deemed tp be ol
the same issue and shall be entitled to payment without preference ‘ori~j~iorjt~
of the bonds first issued. Prior to the preparation of the definitive~bond5~
temporary bonds may under like restrictions be issued with or without COUI
pons, exchangeable for definitive bonds upon the issuance of the latter~~

Acts 1933, Ex. Sess., c. 25, § 10; Acts 1970, c. 11; Acts 1980, c. 33; Acts l98~1st Ex~
Sess., c. 2.

Library References

Municipal Corporations ~922, 950(15). C.J.S. Municipal Corporations §~ i6~~ ~
Westlaw Topic No. 268. 1686, 1697, 1708 to 1709.

§ 16—13—11. Additional bonds to extend or improve works

The governing body may provide by said ordinance authorizing the is~uance
of the bonds or in the trust indenture hereinafter referred to, that a~dditiona~
bonds may thereafter be authorized and issued at one time or fçoni time tc~
time under such limitations and restrictions as may be set forth ~i~i saici
ordinance and/or trust indenture for the purpose of extending im~ro~ing o~
bettering the works when deemed necessary in the public interest s~u~h addi

tional bonds to be secured and be payable from the revenues thwork~
equally with all other bonds issued pursuant to said ordinance without,~prefer~
ence or distinction between any one bond and any other definite bonds~ upon

the issuance of the latter.

Acts 1933, Ex. Sess., c. 25, § 11.

Library References

Municipal Corporations ~911, 950(15). C.J.S. Municipal Corporations §~ 1647 t~
Westlaw Topic No. 268.

.
1649, 1708 to 1709.

§ 16—13—12. Additional bonds for extension, etc., of works to l/eequaI~
priority with original bonds

The governing body may provide by said ordinance authorizing thejssuance!
of the bonds or in the trust indenture hereinafter referred to, that ad4itional~
bonds may thereafter be authorized and issued, at one time or from time to~
time, under such limitations and restrictions as may be set forth iii said

ordinance and/or trust indenture, for the purpose of extending, improving or

bettering the works when deemed necessary in the public interest, such addi-~
tional bonds to be secured and be payable from the revenues of the~workS

equally with all other bonds issued pursuant to said ordinance withoütprefer~
ence or distinction between any one bond and any other bond by re~sofl of I

priority of issuance or otherwise. ‘

,~

Acts 1933, Ex. Sess., c. 25, § 12.
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Municipal Corporations ~911, 950(15).

Wçstlaw Topic No. 268.

§ 16—13—14

C.J.S. Municipal Corporations §~ 1647 to

1649, 1708 to 1709.

§ 16—13—13. Application of revenue from bonds; lien

All moneys received from any bonds issued .pursuant to this article, after

reimbursements and repayment to said municipality of all amounts advanced

for ‘preliminary expenses as provided in section four of this article, shall be

applied solely to the payment of the cost of the work, extensions, improvements

or betterments, or to the appurtenant sinking fund and there shall be and

hereby is created and granted a lien upon such moneys, until so applied, in

favor of the holders of the bonds or the trustees hereinafter provided for.

Acts 1933, Ex. Sess., c. 25, § 13.

Library References

Municipal Corporations ~911, 950(15).
Westlaw Topic No. 268.

C.J.S. Municipal Corporations §~ 1647 to

1649, 1708 to 1709.

Notes of Decisions

Preliminary expenditures 1

Repayment of loans 2

I. Preliminary expenditures
Under West Virginia Act authorizing munici

palities to construct sewage collection systems
and sewage treatment plants and to issue reve

nue bonds to pay cost thereof, money used in

preliminary engineering work prior to actual

beginning of construction of sewage disposal
system is not required to be handled by sanitary
board, but board is merely required to supervise
and control the construction and maintenance•

of. the project. Code W.Va. 16—13—16,

16-43—18, 16—13—32. U.S. v. City of Charles

ton, ‘1957, 149 F.Supp. 866. Health -‘ 369

2.
. Repayment of loans

If sewer project is undertaken by municipali
ty, whatever loans may have been made on faith
of the revenue bonds as authorized under West

Virginia law would or should be included in

cost of the works and repaid out of proceeds of

the bonds. Code W.Va. 11-8-26(1-4); 16-13-15,

16-13-16, 16-13-18, 16-13-19, 16-13-22,

16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.

City of Charleston, 1957, 149 F.Supp. 866. Mu

nicipal Corporations €~ 950(15)

United States, which was entitled to reim

bursement for advances made to West Virginia

city by Federal Works Agency for purpo~e of

plan preparation for construction of proposed
sewage treatment and disposal system, would

not be entitled to general judgment against city
but would be entitled to an order requiring

repayment from existing or future revenue bond

proceeds and to four percent interest. War Mo

bilization and Rec~nversion Act of 1944, § 101

et seq., 58 Stat. 785; Code W.Va. 38-4-5, 38-4-6,

53-1-1. U.S. v. City of Charleston, 1957, 149

F.Supp. 866. Municipal Corp?rations ~ 1037

MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS

Library References

§ 16—13—14. Securing bonds by trust indenture

In ~the discretion of the governing body such bonds may be secured by a trust

indenture by and between the municipality and a corporate trustee, which may
be any trust company or bank having the powers of a trust company within the

State of West Virginia but no such trust indenture shall convey or mortgage the

works or. any part thereof. The ordinance authorizing the revenue bonds and

fixing the details thereof may provide that such trust indenture may contain

such provisions for protecting and enforcing the rights and remedies of the

bopdholders as may be reasonable and proper, not in violation of law, includ

ing covenants setting forth the duties of the municipality and the board in

relation to the construction or acquisition of the works and the improvement,
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operation, repair, maintenance and insurance thereof, and the custody, safe.
guarding and application of all moneys, and may provide that the works shall
be contracted for, constructed and paid for under the supervision and approval
of consulting engineers employed or designated by the board and satisfacto1~ to
the original bond purchasér~s, successors, assigns or nominees, who ‘th~y be
given the right to require the security given by contractors and by any
depository of the proceeds of bonds or revenues of the works or other. moneys
pertaining thereto be satisfactory, to such purchasers, successors, assigns or

nominees. Such indenture may set forth the rights and remedies jof the
bondholders and/or such trustee, restricting the individual right of action of
bondholders as is customary in trust indentures securing bonds and debentures
of corporations. Except as in this article otherwise provided, the governing
body may provide by ordinance or in such trust indenture for the payment of
the proceeds of the sale of the bonds and the revenues of the works to such

officer, board or depository as it may determine for the custody thereof, and for
the method of disbursement thereof, with such safeguards and restrictions-as it

may determine.

Acts 1933, Ex. Sess., c. 25, § 14.

Library References

Municipal Corporations ~911, 950(15). C,J.S. Municipal Corporations §~ 1647 to

Wcstlaw Topic No. 268. 1649, 1708 to 1709.

United States Code Annotated

Trust Indenture Act of 1939, see 15 U.S.C.A. § 77aaa et seq.

§ 16—13—15. Sinking fund; transfer of balance of net revenues

At or before the issuance of any such bonds the governing body shall J~’.said
ordinance create a sinking fund, tq be remitted to and administered by the West

Virginia municipal bond commission, for the payment of the bonds an’d the

interest thereon and the payment of the charges of banks or trust compar~ies for

making payment of such bonds or interest, and shall set aside and pIe4ge a

sufficient amount of the net revenues of the works, hereby defined to m~ah the

revenues of the works remaining after the payment of the reasonable expense of

operation, repair and m~intenance, such amount to be paid by the board into

said sinking fund at intervals to be determined by ordinance prior to issuance

of the bonds, for: (a) The intere~t upOn such bonds as such~ interest shall fall

due; (b) the necessary ~fiscal agency charges for paying. bonds and interest; (c)
the payment of the bonds as they fall due, or, if all. bonds mature at one time,

the proper maintenance of a sinking fund in such amounts as are necessary and

sufficient for the payment thereof at such time; (d) a margin for safety and for

the payment of premiums upon bonds retired by call or purchase as herein

provided, which margin, together with any unused surplus of such margin
carried forward from the preceding year, shall equal ten percent of all Other

amounts so required to be paid into the sinking fund. Such required payments
shall constitute a first charge upon all the net revenue of the works. Prior to

the issuance of the bonds the board may by ordinance be given the right tO use
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or direct the West Virginia municipal bond commission to use such sinking

lund or any part thereof in the purchase of any of the outstanding bonds

• payable therefrom at the market price thereof, but not exceeding the price, if

any” at which the same shall in the same y~ar be payable or redeemable, and all

bonds redeemed or purchased shall forthwith be cancelled and shall not again

be issued. After the payments into such fund as herein required, the ~board may
• at an~ time in its discretion transfer all or any part of the balanëe of the net

revenues, after reserving an amount deemed by the boafa sufficient for opera-

•

tion; repair and maintenance for an ensuing period of ‘fiot less than twelve

months and for depreciation, into the sinking fund or into a hind fOr extensions,

~, betterments and additions to the works. The amounts of the balance of the net

reven~.1e as and when so set apart shall be remitted to the West Virginia

municipal bond commission to be retained and paid Out by said comi~nission

consi~tent with the provisions of this article and with the ordinance’pürsuant to

which such bonds have been issued. The West Virginia municipal bond

com~1ission is hereby authorized to act as fisc’~J agent for the ádministratioñ Of

such sinking fund, under any ordinance passed pursuant to the ~irovisions of

•
this article, and shall invest all such sinking funds as jrovided by g~neral law.

Notwithstanding the foregoing, payments of principal and interest on any

bonds owned by the United States of America or any agency or department
thereof may be made by the governing body diiectly thereto.

Acts’ 1933, Ex. Sess., c. 25, § 15; Acts 1933, 2nd Ex. Sess., c. 48; Acts 1986, c. 118.

Library References

Municipal Corporations ~951. C.J.S. Municipal Corporations §~ 1704 to

Wcstlaw Topic No. 268. 1705.

§ 16—13—16. Rates for service; deposit required for new customers; forfei

ture of deposit; reconnecting deposit; tenant’s deposit;
change or readjustment; hearing; lien and recovery; dis

continuance of services

The governing body shall have power, and it shall be its duty, by Ordinance,
•

to establish and maintain just and equitable rates, fees or charges for the use of

and the service rendered by:

(a) Sewerage works, to be paid ,by the owner of each and every lot, parcel of

real estate or building that is connected with and uses such works by or

through any part of the sewerage system of the municipality, or that in any way
• ~‘ use~ or is served by such works.

(b) Stormwater works, to be paid by the owner of each and every lot, parcel
of real estate, or building that in any way uses or is served by such stormwater

works or whose property is improved or protected by the stormwater works or

any user of such stormwater works.

(c) The governing body may change and readjust such rates, fees or charges
from time to time. However, no rates, fees or charges for stormwater services

may be assessed against highways, road and drainage easements and/or storm-

_____
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water facilities constructed, owned and/or operated by the West Virginj~
division of highways.

(d) All new applicants for service shall indicate to the governinj$bO~~
whether they are an owner or tenant with respect to the servic& lo&t~0~

(e) The governing body may collect from all new applicants for sice a

deposit of fifty dollars or two twelfths of the average annual usag& d~f the

applicant’s specific customer class, whichever is greater, to secure thej~aSrh-ient
of service rates, fees and charges in the event they become deliriqu~t as

provided in this sectioi~. In any case where a deposit is forfeited to pá~ ‘~e?%’ice
rates, fees and charges which were delinquent at the time of disconn&~ti&j or

termination of service no reconnecting or reinstatement of service iT~’ be
made by the governing body until another deposit equal to fifty dollars or~ ~ sum

equal to two twelfths of the average usage for the applicant s specific ci4stomer
class whichever is greater is remitted to the governing body After 4~elve
mon~ths of prompt payrnent history, the governing body shall return th~ d$osjt
to the customer or credit the customer s account with interest at a rat~~ the

pub~ic service commission may prescribe: Provided, That where th&cu~o~n~r is

a tehant, the governing body is not required to return the deposit until th~tirne
~he tenant discontinues service with the governing body. Whenever ài~iy r~àtes,
fees rentals or charges for services or facilities furnished remain unpaid for a

period of twenty days after the same become due and payable, the user ~if’the
services and facilities provided is delinquent and the user is liable at la~üntil
all rates, fees and charges are fully paid. The governing body may, under

reasonable rules promulgated by the public service commission, shut off and

discontinue water services to a delinquent user of sewer facilities ten day~,~fter
the sewer services become delinquent regardless of whether the governing body
utilizes the secI~irity deposit to satisfy any delinquent payments.

(f) Such rates, fees or charges shall be sufficient in each year for the payment
of the proper and reasonable expense of operation, repair, replacements and

maintenance of the works and for the payment of the sums herein required to

be paid into ~he sinking fund. Revenues collected pursuant to this section shall

be Considered the reveiiues of the works.

(g) No such rates, fees or charges shall be established until after ap~iblic
hearing, at which all the users of the works and owners of property served Oi~to
be served thereby and others interested shall have~an opportunity to be heard

concerning the proposed rates, feds or charges.

(h) After introduction of the ordinance fixing such rates, feesor charge~,’~nd
before the same is finally enacted, notice of such hearing, setting forth The

proposed schedule of such rates, fees or charges, shall be given by public4tjon
as a Class 11—0 legal advertisement in compliance with the provisions of article

three, chapter fifty-nine of this code, and the publication area for such publi~ca
tion shall be the municipality. The first publication shall be made at least~efl

days before the date fixed in such notice for the hearing.

(i) After such hearing, which may be adjourned from time to time,. the

ordinance establishing rates, fees or charges, either as originally introducéc! or
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as modified and amended, shall be passed and put into effect. A copy of the

schedule of such rates, fees and charges so established shall be kept on file in

the office of the board having charge of the operation of such works, and also

j~ the office of the clerk of the municipality, and shall be open to inspection by
all parti~ interested. The rates, fees or charges so established for any class of

F-’ use~S or property served shall be extended to cover any additional premises
thereafter served which fall within the same class, without the necessity of any

~earlng or notice

(j) Any change or readjustment of such rates fees or charges may be made in

th~e same manner as such rates, fees or charges were originally established as

~ herèiflbefore provided: Provided, That if such change or readjustment be made

substantially pro rata, as to all classes of service, no hearing or notice shall be

required. The aggregate of the rates, fees or charges shall always be sufficient

for~such expense of operation, repair and maintenance and for such sinking
fund payments.

(k) All rates, fees or charges, if not paid when due, shall constitute a lien

up~n the premises served by such works. If any service rate, fees or charge so

established is not paid within twenty days after the same is due, the amount

thereof, together with a penalty of ten percent, and a reasonable attorney’s fee,

may be recovered by the board in a civil action in the name of the municipality,
aii~d in connection with such action said lien may be foreclosed against such lot,

pai~cel of land or building in accordance with the laws relating thereto

Provided, That where both water and sewer services are furnished by any

municipality to any premises the schedule of charges may be billed as a single
amount or individually itemized and billed for the aggregate thereof

(1) Whenever any rates, rentals, fees or charges for services or facilities

F f~rñished shall remain unpaid for a’ period of twenty days after the same shall

become due and payable, the property and the owner thereof, as well as the

u~er of the services and facilities shall be delinquent until such time as all rates,

fees and charges are fully paid. When any payment for rates, rentals, fees or

charges becomes delinquent, the governing body may use the security deposit
tO satisfy the delinquent payment.

(m) The board collecting such rates, fees or charges shall be obligated under

reasonable rules to shut off and discontinue both water and sewer services to

411 delinquent users of either water facilities, or sewer facilities or both, and

shall not restore either water facilities or sewer facilities, to any delinquent user

of either until all delinquent rates, fees or charges for both water facilities, and

~wer facilities, including reasonable interest and penalty charges, have been

paid in full.

Acts 1933, Ex. Sess., c. 25, § 16; Acts 1933, 2nd Ex. Sess., c. 48; Acts 1959, ~. 125; Acts

1967, c. 105; Acts 2001, c. 212, eff. 90 days after April 14, 2001; Acts 2004, c. 185, eff.
90 days after March 12, 2004.

Library References

Municipal Corporations ~7i2.
Westlaw Topic No. 268.

C.J.S. Municipal corporations § i535.

569



Construction and application
Public utilities 3

Rates and charges for service

Summary judgment 5

Water service termination 4

Notes of Decisions

1. Construction and application
Statutes dealing with municipally owned and

operated sewer systems should be read and

construed together. Code, 8-4-20, 16-13-1,

16-13-2, 16-13-16, 24-1-1 et seq., 24-2-1 et seq.,

24-3-1 et seq. Delardas v. Morgantown Water

Commission, 1964, 137 S.E.2d 426, 148 W.Va.

776. Statutes ~ 223.2(2 1)

2. Rates and charges for service

If rates and charges set forth in ordinance

and established by public service commission by
its order should be considered improper for any

valid reason, they may be challenged by any

user of sewer services by complaint in proper

proceeding before public service commission.

Code, 8—4—20, 16—13—1, 16—13—2, 16—13—16,
24—1—1 et seq. Delardas v. Morgantown Water

Commission, 1964, 137 S.E.2d 426, 148 W.Va.

776. Municipal Corporations -‘ 7 12(8)
Where charges for use of sewer by sanitary

board of city of Beckley were assessed to prop

erty owners according to quantity of water sup

plied subject to deduction of amount of water

retained on premises to be determined by a

meter installed by consumers and allowing de

duction of costs thereof from amounts due on

bills, such charges were not discriminatory, not

withstanding some users were financially un

able to install meters. Code 16—13—30. Houch

insv. City of Beckley, 1944, 32 S.E.2d 286, 127

W.Va. 306. Municipal Corporations ~ 712(7)

Party aggrieved by rates established for use of

sewer could not resort to courts for relief,
where he failed to exercise statutory remedy of

appearing before governing body of municipali
ty at public hearing (Acts 1933 1st Ex.Sess.] c.

25). Brewer v. City of Point Pleasant, 1934,
172 S.E. 717, 114 W.Va. 572. Municipal Cor

porations ~ 7 12(8)

3. Public utilities

Under statute declaring that words “public
utility” shall include any person or persons, or

association of persons including municipalities,
engaged in any business which is a public ser

vice, sewer system own’e’d and operated by city
was a “public utility” and Public Service Com

mission was vested with jurisdiction to super-

I
PUBLIC HEALTh ~

vise or regulate municipal sewer system and to
hear proceeding seeking extension of sewer ser.
vices, and power of Commission to stui~ervjse
and regulate sewer system was not Withdrawn
or impaired by statutes authorizing )Miiljicipal
corporation to own, construct and 1~maintaj0
sewer system under control of a Sanita~yBo~~~
and authorizing Board to operate a~I~l ~~o~t1.01
such systems and to order and complefe any
extensions that Board might deem expedient
Code, 16—13—1 et seq., l6—l3—2,)~16_133
16—13—5, 16—13—16, 16—13—18, ‘.i6.~13.-23
24—1—1, 24—2—1, 24—3—1. State ex,reI:~City of
Wheeling v. Renick, 1960, 116 S.E.2d 763, 145
W.Va. 640. Public’Utilities~ 113

4. Water service termination

Any impairment of sewer revenue~ b~d5 is
sued by cities providing for impositidn ~f liens
against property for unpaid sewer c~1arges, by
statutory amendment precluding iities~fr,~m at

taching lien to landlord’s propert’fdfl tenant’s
failure to pay sewer charges, was not’~stibstan.
tial impairment” and, thus, amendrn~nt~id not

violate constitutional prohibition again~t im

pairmen~ of contracts, where bond &*Itracts
acknowledged that parties’ rights wer.éistibject
to legislative regulation, contracts werernierely
modified, abridged right was not central t~i5 par
ties’ undertaking, and prior~ legislation’~f~vided
utilities with far more effective remedy :~f~’ater
service termination for unpaid sewer~~~rges.
U.S.C.A. Const. Art. 1, § 10, ci. 1; W.Vá~Code,
§~ 8—18—23, 16—13—16. City ofChârleston v.

Public Service Com’n of West Virginia, .1~95, 57

F.3d 385, certiorari denied 116 S.Ct.474 516

U.s. 974, 133 L.Ed.2d 404. Consti1uti’dfi~al;Law
~ 2704; Municipal Corporations ~~7l2(7)

5. Summary judgment
Allegation, in city’s notice of motion fo~judg

ment, that claim was for services of city sewage

system and penalty for nonpayment to sanitary
board for a specified period of time ‘and that

defendant was owner of property served~and a

specified sum was due by reason of a specified
ordinance, when read in connection ~ith~veri

fied itemized statement accompanying notice,

was insufficient to state a claim based;~upon
contract in absence of showing of relatipnship
of sanitary board to sewage system, n1ethod of

service and right of sanitary board tO châ’rge for

service, and demurrer to notice was properly
sustained. Code 1937, 16—13—15 Ct seq. Cjty of

Beckley v. Craighead, 1943, 24 S.E.2,d 908, 125

W.Va. 484. Judgment~ 184

§ 16—13—17. Government units subject to established rates

The municipality and any county government, state government and federal
government served by the services of the works shall be subject to the same
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MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS § 16-13-18

fees, charges and rates established as provided in this article, or to fees; charges

and rates established in harmony therewith, for service rendered the municipal

j~, county, state or federal government and shall pay such rates, fees or

~harges when due from corporate funds and the same shall be considered to be

a part of the revenues of the works as herein defined, and be applied as herein

provided for the application of the revenues. However, no rates, fees or charges
for~stormwater services may be assessed against highways, road and drainage
easements, and/or stormwater facilities constructed, owned and/or operated by
the West Virginia Division of Highways.

Acts 1933, Ex. Sess., c. 25, § 17; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Library References

Municipal Corporations ~712.

Westlaw Topic No. 268.

c.J.S. Municipal Corporations § 1535.

Notes of Decisions

jn general 1 tion of sanitary sewer system, contractor was

liable to water company for expense of removal

of all water and other pipes under streets which

In general interfered with construction of sewer system.
tinder contract between municipal sanitary Code, 16—13—1 et seq., 16—13—17, 16—13—24.

board and contractor requiring contractor to West Virginia Water Service Co. v. Cunning-
bear cost and expense of damage to surface, ham, 1957, 98 S.E.2d 891, 143 W.Va. 1. Mu-

overhead or subsurface structures in construc- nicipal Corporations ~ 400

§ 16—13—18. Supervision of works by sanitary board; organization of

board; qualifications, terms and compensation of members

The governing body shall provide by ordinance the organization of the board,
and that the custody, administration, operation and maintenance of such works

sl~a~I be under the supervision and control of a sanitary board, created as

herein provided.

Such sanitary board shall be composed of either the mayor of the municipali
ty, ‘or the city manager thereof, if said municipality shall have a city manager
form of government, and two persons appointed by the governing body:
Provided, That, in the event of an acquisition or merger of an existing works,
the governing body may increase the membership to a maximum of four

members in addition to the mayor or city manager of the municipality served

by the board.

During the construction period, one of the members must be a registered
pr.ofessional engineer. The engineer member of the board need not be a

resident of said municipality. After the construction of the plant has been

completed, the engineer member may be succeeded by a person not an

engineer. No officer or employee of the municipality, whether holding a paid or

unpaid office, shall be eligible to appointment on said sanitary board until at

least one year after the expiration of the term of his or her public office. The

appointees shall originally be appointed for terms of two and three years

respectively, and upon the expiration of each term and each succeeding term,
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an appointment of a successor shall be made in like manner for a term of three
years. Vacancies shall be filled for an unexpired term in the same manner as~
the original appointment. Each member shall give such bond, if any, asii~iay be~
required by ordinance. The mayor or city manager shall act as chairmanTof the
sanitary board, which shall elect a vice chairman from its member~ and shall
designate a secretary and treasurer (but the secretary and the treasurer~ may be
one and the same), who need not be a member or members of the sanitary
board. The vice chairman, secretary and treasurer shall hold office as such at

the will of the sanitary board. ‘

The members of the sanitary board shall receive compensationT fo~i~ their
services, either as a salary or as payments for meetings attended, ‘as the

governing body may determine, and shall be entitled to payment for their
reasonable expenses incurred in the performance of their duties. The’ go~rning’
body shall fix the reasonable compensation of the secretary and tre u~é~in its’
discretion, and shall fix the amounts of bond to be given by the treasi~irer. All

compensation, together with the expenses in this section referred to, shall be~

paid solely from funds provided under the authority of this article. The sanitary
board shall have power to establish bylaws, rules and regulations for its..own:

government.

Acts 1933, Ex. Sess., c. 25, § 18; Acts 1939, c. 96; Acts 1953, c. 146; Acts 1957, ~.l37;
Acts 1992, c. 95; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Library References

Health ~369.

Municipal Corporations ~711.

Westlaw Topic Nos. 198H, 268.

Funds 4

Membership of sanitary boards 2

Powers and duties of sanitary boards 1

Public utilities 3

1. Powers and duties of sanitary boards

Under West Virginia Act authorizing munici

palities to construct sewage collection systems
and sewage treatment plants and to issue reve

nue bonds to pay cost thereof, money used in

preliminary engineering work prior to actual

beginning of construction of sewage disposal
system is not required to be handled by sanitary
board, but board is merely required to supervise
and control the construction and maintenance

of the project. Code W.Va. 16—13—16,

16—13—18, 16—13—32. U.S. v. City of Charles

ton, 1957, 149 F.Supp. 866. Health ~ 369

City which created sanitary board for purpose
of erecting sewage disposal plant held author

ized to incorporate ‘such sanitary board as a

nonstock corporation for purpose of being do

mesticated in Virginia as a sewage purification
company under Virginia law, where no other

way was pointed out by which city or sanitary

C.J.S. Health and Environment §~ 7 to~9, 16

to 17, 26 to 27,44 to 45, 98 to tOO~

C.J.S. Municipal Corporations § 1535.

board could under law of Virginia a~q~i~j~i-op
erty in that state and carry out contem~lated
plan of erecting sewage disposal plantiLActs
1933, 1st Ex.Sess., c. 25, as amended~by.Acts
1933, 2d Ex.Sess., c. 48. Bernard v’City of

Bluefield, 1936, 186 S.E. 298, 117 ‘W•.Va: 556.

Municipal Corporations -‘ 277

2. Membership of sanitary boards ‘

Where sanitary board created by muicip~aIity
optional for either mayor or city maiiag~r, ‘(but
not both) to be appointed to board; ~52 W.Va.

Op.Atty.Gen. 217 (February 9, 1967) 1967WL

93382.

3. Public utilities

Und~r statute declaring that words ‘p~iblic
utility” shall include any person or persoi~, or

association of persons including municip~li~ies,
engaged in any business which is a publi~.ser
vice, sewer system owned and operated ‘by-city
was a ‘public utility” and Public Service~Cpm
mission was vested with jurisdiction to, super
vise or regulate municipal sewer system a~pd to

hear proceeding seeking extension of sewer ser

vices, and power of Commission to supeçvise

Notes of Decisions
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5r’d.fegulate sewer system was not withdrawn 24—1—1, 24—2—1, 24—3—1. State ex ret. City of

or impaired by statutes authorizing municipal Wheeling v. Renick, 1960, 116 S.E.2d 763, 145

corporation to own, construct and maintain W.Va. 640. Public Utilities €~‘ 113

sewer system under control of a Sanitary Board

and authorizing Board to operate and control 4. Funds

such systems and to order and complete any Charleston Sanitary Board treasurer must de

eiris~’5 that Board might deem expedient. li~’er funds collected from sewer system users to

Code; 16—13—1 et seq., 16—13—2, 16—13—3, Charleston city treasurer. 52 W.Va. Op.Atty.
i63—5, 16—13—16, 16—13—18, 16—13—23, Gen. 497 (October 6, 1967) 1967 WL 93425.

§~‘ 16—13—i 8a. Publica~ion of financial statement

~~Every sanitary board shall prepare a financial statement and cause the same

to be published as a Class I legal advertisement in compliance with the

provisions of article three, chapter fifty-nine of this Code, and the publication
area for such publication shall be the sanitary district. Such statement shall

c~ntain an itemized account of the receipts and expenditures of the board

during the previous fiscal year, showing the source from which all money was

derived, and the name of the person to whom an order was issued, together
with the amount of such order, and why such order was issued, arranging the

same under distinct heads, and including all money received and expended
from the sale of bonds, and also a specific statement of the debts of such board,

shpwing the purpose for which any debt was contracted, the amount of money

in’ all funds at the end of the preceding year, and the amount of uncollected

s~éivice charges. Such statement shall be prepared and published by the board

soon as practicable after the close of the fiscal year: Provided, That such

~Iatement for the fiscal year ending June thirtieth, one thousand nine hundred

fifty-six, may be published any time during the year one thousand nine hundred

fifty-seven. The statement shall be sworn to by the chairman and secretary and

~éasurer of the board. If a board fails or refuses to perform the duties

herembefore named every member of the board concurring in such failure or

refusal shall be guilty of a misdemeanor and, upon conviction thereof shall be

fined not less than one hundred nor more than five hundred dollars arid the

circuit court or criminal court and justices of the peace, of the county where

the offense was committed shall have concurrent jurisdiction to try such

offense.

Acts 1957, c. 138; Acts 1967, c. 105.

Acts 1976, c. 33, provided that all references to “justice of the peace

in the code of West Virginia mean “magistrate.” See § 50—1—17.

Library References
-

Health €~369. C.J.S. Health and Environment §~ 7 to 9, 16

Municipal Corporations ~885. to 17, 26 to 27, 44 to 45, 98 to 100.

Westlaw Topic Nos. 198H, 268. C.J.S. Municipal Corporations § 1628.

§ 16—13—19. Contract with other municipalities for service of works; pow
ers of lessee as to rates; intercepting sewers

:. Any municipality operating a sewage collecting system and/or a sewage

disposal plant or plants or stormwater works as defined in this article, or which

F.

I
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as herein provided has ordered the construction or acquisition of such’works
(in this section called the owner), is hereby authorized to contract with O~

or

more other municipal corporations or political subdivisions within the stat~ ~j1~
this section called the lessee), and such lessees are hereby authorized t~’~nter
into contracts with the owners, .for the service of such works to such e~ees
and their inhabitants, but only to the extent of the capacity of the works without
impairing the usefulness thereof to the owners, upon such terms and condi~j0~5
as may be fixed by the boards and approved by ordinances of the respective

contracting parties: Provided, That nO contract shall be made for a period of

more than forty years or in violation of the provisions of said ordinance
authorizing bonds hereunder or in violation of the provisions of said.~trust
indentUre.

The lessee shall bj’ ordinance have power to establish, change afld~djust
rates, fees and charges for the service rendered therein by the works agairi~t the

owners of the premises served; in1 the manner hereinbefore provided for

establishing, changing and adjustin’g rates, fees and charges for~thet~~vjce
rendered in the municipality where the works are owned and operat~d, and

such rates, fees or charges shall be collectible and shall be a lien as~h~rein

provided for rates, fees and charges made by the owner.

The necessary intercepting sewers and appurtenant works for conr~ec~tPrfg the

works of the owner with the sewerage system of the lessee shall be consti~Ièted

by the owner and/or the lessee upon such terms and conditions as rpay~è set

forth in said contract, and the cost or that part of the cost thereof which~ fO be

borne by the owner may be paid as a part of the cost of the works frç~p~ the

proceeds of bonds issued under this article unless otherwise providedjy’ said

Ordinance or trust indenture prior to the issuance of the bonds. Theliñcome
received by the owner under any contract shall, if so provided in said or)d~nance
or trust indenture, be considered to be a part of the revenues of the works as in

this ai~icle defined and be applied as herein provided for the application,~of the

revenues.

Acts 1933, Ex. Sess., c. 25, § 19; Acts 1981, 1st Ex. Sess., c. 2; Acts 2001, c. 212;~eff. 90

days afterApril 14, 2001.

Library References

Municipal Corporations €~328.

Westlaw Topic No. 268.

In general 1 tracts with city for the use of the plant, and fact

that town was unable to sell revei~u~”bonds
because it was not allowed to have part owner~

I. In general . . . .

--

ship in the plant or in the interceptor sewers UI

Under provisions of statute relating to con-

tract with other municipalities for service of
not mean that town was not liable for payments

sewage works, city which ordered construction agreed to under the contracts, ,where city Ot

of sewage disposal plant wiis authorized to con-
fered to buy the revenue bonds issued by the

tract with town to provide that’ tó~n’-would town. Code, 16—13—9, 16—13—19, 16_13—23a.

have the right to use part of the capacity, of the City of Morgaritown v. Town of Star 1çity,~ 1973.

plant in return for contributing to its cost and 195 S.E.2d 166, 156 W.Va. 529:~ ~MuniclPaI
town was authorized to enter into such con- Corporations ~ 277 :~

-

C.J.S. Municipal Corporations §~ J027 to

1029.

Notes of Decisions
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§ ~1 6—13—20. Discharge of lien on property acquired

No property shall be acquired under this article upon which any lien or other

encumb~1~1~ exists, unless at the time such property is acquired a sufficient

sum of money be deposited in trust to pay and redeem such lien or encum

brance in full.

Acts 1933, Ex. Sess., c. 25, § 20.

Library References

MuniciPal Corporations ~288(2).

Westlaw Topic No. 268.

c.J.S. Municipal Corporations § 969.

§ 16—13—2 1. Action on certificates or attached coupons; receivers

Any holder of any such certificates or any of the coupons attached thereto,

and the trustee, if any, except to the extent the rights herein given may be

re~tticted by said ordinance authorizing issuance of the bonds or by the trust

indenture, may either at law or in equity, by suit, action, mandamus or other

proceeding protect and enforce any and all rights granted hereunder or under

such ordinance or trust indenture, and may enforce and compel performance of

all duties required by this article or by such ordinance or trust indenture to be

performed by the municipaiity issuing the bonds or by the board or any officer,

including the making and collecting of reasonable and sufficient charges and

rates for service rendered by the works. If there be any failure to pay the

pri~cipaI or interest of any of the bonds on the date therein named for such

•

p~yrnent, any court having jurisdiction of the action may appoint a receiver to
•

administer the works on behalf of the municipality and the bondholders and/or

trustee, except as so restricted, with power to charge and collect rates sufficient

to provide for the payment of the expenses of operation, repair and mainte

nahcc and also to pay any bonds and interest outstanding and to apply the

2 revenues in conformity with this article and the said ordinance and/or trust

indenture.

•

Acts 1933, Ex. Sess., c. 25, § 21.

Library References

Municipal Corp6rations ~937, 955.
V

Westlaw Topic No. 268.

C.J S. Municipal Corporations §~ 1707, 1711.

~‘
§‘ 16—13—22. Powers ~conferred in addition to existing powers; jurisdiction

outside corporate limits

The authority herein given shall be in addition to and not in derogation of

any power existing in any municipality under any statutory or charter provi
sions which it may now have or hereafter adopt. For all purposes of this article,
all municipal corporations shall have jurisdiction for twenty miles outside the

corporate limits thereof: Provided, That for stormwater systems, within the
V

twenty miles beyond the municipality’s corporate limits the only areas the
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§ 16—13-22 PUBLIC

municipality may serve and supply shall be those areas from ~k’hich sto1~m~áter1
affects or drains into the municipality.

The jurisdiction and authority provided by this section does not ‘extend

highways, road and drainage easements, and/or stormwater facilities construct.
ed, owned and/or operated by the West Virginia Division of Highways. ..,

Acts 1933, Ex. Sess., c. 25, § 22; Acts 2001, c. 212, eff. 90 days after April 14~ 2’001~.•.

Library References

Municipal Corporations ~7 11. -~
Westlaw Topic No. 268.

C.J.S. Municipal Corporations § 1535. ~

§ 16—13—22a. Grants, loans and advances

Any municipality is authorized and empowered to accept loans or grahts and

procure loans or temporary advances evidenced by notes or other negdiiable
instruments issued in the manner, and subject to the privileges and ‘1irñif~jons,
set forth with respect to bonds authorized to be ‘issued undei~ the provi’~i~ñs of

this article, for the purpose of paying part or all of the cost of acquisiti6ñ or

construction of said sewage works and the constrüctioñ of beuermerits and

improvements thereto, and for the other purposes herein authorized; fr5~1 any
authorized agency of the state or from the United States of Americ~.Y~- any
federal or public agency or department of the United States or any~ivate
~gency, corporation or individual, which loans or temporary advancs,~i~lud
ing the interest thereon, may be repaid out of the proceeds of bonds authórized

to be issued under the provisions of this article,~the revenues of the said ~~iage
works or grants to the municipality from any agency of the state or fi~b~the
United States of America or any federal or public agency or department. of the

United States or any private agency, corporation or individual or fii~f’any
combination of such sources of payment, and to enter into the ‘né~ce~sary
contracts and agreements to carry out the purposes hereof with any agèr~y of

the state, the United States of America or any federal or public agen~y or

department of the United States, or with any private agency, corporation or

individual. Any other provisions of this article to the contrary notwithstanding,
interest on any such loans or temporary advances may be paid fron~ the

proceeds thereof until the maturity of such notes or other negotiable’ instru

ment. -.

In no event shall any such loan or temporary advance be a general oblig~tion
of the municipality and such loans or ter~Orary advances, includth~ the

interest thereon, shall be paid solely TrOm the sOurces sp&ified in this section.

Acts 1949 c 93 Acts 1961 c 107 Acts 1980 c 59 Acts 1981 istEx Sess c 2 Acts

1986,c.118.

Library References

Municipal Corporations ~864(3). C.J.S. Municipal Corpor~itions §~ ?583 to

Westlaw Topic No. 268. 1585, 1587.
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power to incur indebtedness and expenditures

RepaYment of loans and advances 2

~ Power to incur indebtedness and expendi
tures

Obligations incurred by city under authority
of West Virginia statute authorizing municipali
ties to construct sewage collection systems and

sewage treatment plants and to issue revenue

bonds to pay the cost thereof are not ‘debts”

within provision of West Virginia Constitution

containing limitations on power of a municipali

ty to incur debts. Code W.Va. 11-8-26(1-4);

16-13-15, 16-13-16, 16-13-18, 16-13-19,

16:13-22, 16-13-27, 16-13-32; Const. art. 10, § 8.

us.’ v. City of Charleston, 1957, 149 F.Supp.
866. Municipal Corporations ~ 864(3)

2. Repayment of loans and advances

Un~ted States, which was entitled to reim

burs~mCnt for advances made to West Virginia
city by Federal ‘Woi~ks Agency for purpose of

plan preparation for construction of proposed
sewage treatment and disposal system, would

not be entitled to general judgment against city
but would be entitled to an order requiring
repayment from existing or future revenue bond

proceeds and to four percent interest. War Mo-

~unicipal Corporations ~328.
Westlaw Topic No 268.

bilization and Reconversion Act of 1944,. §.iol
et seq., 58 Stat. 785; Code W.Va. 38-4-5, 3,8-4-6,
53-1-1. U.S. v. City of Charleston, 1957, 1~I9
F.Supp. 866. Municipal Corporations ~ 1037

If sewer project is undertaken by municipali
ty, whatever loans may have been made on faith

of the revenue bonds as authorized under West

Virginia law would or should be iiicluded in

cost of the works and repaid out of proceeds of

the bonds. Code W.Va. 11-8-26(1-4); 16-13-15,

16-13-16, .. 16-13-18, 16-13-19, 16-13-22,

16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.

City of Charleston, 1957, 149 F.Supp. 866. Mu

nicipal Corporations ~ 950(15)

Under agreement between West Virginia city
and Federal Works Administrator, in accor

dance with the War Mobilization and Reconver

sion Act of 1944, West Virginia city incurred

obligation to repay advances made for purpose
of plan preparation for construction of pro

posed sewage treatment and disposal system if

and when construction of the sewage treatment

plant should be started and would not be obli

gated to repay the advances if the construction

were not undertaken. War Mobilization and

Reconversion Act of 1944, §~ 101 et seq., 501,

58 Stat. 785, 791. U.S. v. City of Charleston,

1957, 149 F.Supp. 866. United States ~ 82(1)

MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS § l6-~13-~22c

Notes of Decisions

§ 16—1 3—22b. Contracts for abatement of pollution

When determined by its legislative body to be -in the public interest and

necessary for the protection of the public health, any municipality is authorized

to: enter into and perform contracts, whether long-term or short-term, with any

industrial establishment for the provision and operation by the municipality of

sewerage facilities to abate or reduce the pollution of wateTs caused by
discharges of industrial wastes by the industrial establishment and the payment

periodically by the industrial establishment to the municipality of amounts at

least sufficient, in the determination of such legislative body, to compensate the

municipality for the cost of providing (including payment of prjncipal and

interest charges, if any), and of operating and maintaining the sewerage

facilities serving such industrial establishment.

Acts 1949, c. 93.

Library References

C.J.S. Municipal Corporations §~ 1027 to

1029.

§ 16—13—22c Refunding bonds

Any municipality is authorized to issue refunding revenue bonds to refund,

pay or discharge all or any part of its outstanding revenue bonds, including
Interest thereon if any in arrears or about to become due The relevant

provisions in this article pertaining to revenue bonds shall be equally applicable
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in the authorization and issuanc~e of refunding revenue bonds, including their~
terms’and security, the ordinance, the trust indenture, rates, or other aspects of~
the bonds.

‘

Acts 1949, c. 93. .

Library References

Municipal Corporations €~913. C.J.S. Municipal Corporations §~i~47 to
Wdstlaw Topic No. 268. 1648, 1651. ‘~ ~-

§ 16—13—22d. Subordination of bonds

Notwithstanding any other provisions to the contrary in this arti~1e~ any
municipality authorizing the issuance of bonds under this article in an effort to

aid in the abatement or reduction of the pollution of any waters or s&ea~kiiiay
provide in the ordinance authorizing the issuance of the bonds and in any Irust
indenture pertaining~thereto that such bonds, or any additional bonds~th~may
thereafter be issued to extend or improve the works,~shall, to the extent~.and in

the manner prescribed, be subordinated and be junior in standing, with i~~pect
to the payment of principal and interest and the security thereof, to sudh’~ther
bonds as are designated in the ordinance.

...

Acts 1949, c. 93.

Library References

Municipal Corporations ~950(15). C.J.S. Municipal Corporations’ §~ ~7O8 to

Westlaw Topic No. 268. 1709.

§ 16—13—22e. Operating contract

Any such municipality may enter into contracts or agreements With~ any

persons, firms or corporations for the operation and management ~f the

facilities and properties of said sewerage system, or any part thereof, fdt~uch

period of time and under such terms and conditions as shall be agreed ~ipon
between such municipality and such persons, firms or corporatioris~Such
municipality shall have power to provide in the resolution authorizin~ the

issuance of bonds hereunder, or in any trust indenture, securing such bonds,
that such contracts or agreements shall be valid and binding upon the ~iiiü’nici

pality ‘as long as any of said bonds, or interest thereon, are outstañdiñ~and
unpaid.

Acts 1955, c. 132.

Library References

‘Municipal Corporations ~328. C.J.S. Municipal Corporations ~ to

Westlaw Topic No. 268. 1029.

§ 16—13—22f. Exemption of bonds from taxation

Said bonds and the interest thereon, together with all properties and facilities

of said municipality owned or used in connection with the works, and all the

nioneys, revenues and other income of such municipality derived fromsuch
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works shall be exempt from all taxation by the state of West Virginia or any

county, municipality, political subdivision or agency thereof.

Acts 1955, c. 132; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Library References

Taxation ~2316, 3519.

Westlaw Topic No. 371.

§ 16—13—22g. Covenants with bondholders

Any resolution authorizing the issuance of bonds hereunder, or any trust

indenture with any bank or trust company within or without the state, for the

security of the bonds, may contain covenants with the holders of such bonds as

to:

~a) The purpose or purposes to which the proceeds of sale of such bonds, or

th~ revenues derived from the sewerage system or stormwater system, may be

• ap~licd and the securing, use and disposition thereof, including, if considered
• desirable, the appointment of a trustee or depositary for any of such funds;

(b) The pledging of all or any part of the revenueg derived from the owner-

• ship, operation or control of such sewerage systems or~stormwater system,

• including any part thereof heretofore or hereafter constructed or acquired or

d~rived from any other sources, to the payment of the. principal of or interest

thereon of bonds issued hereunder and for such reserv~ or other funds as may

be considered necessary or desirable;

(c) The fixing, establishing and collecting of such fees, rentals or other

charges for the use of the services and facilities of such sewerage system or

stórmwater system, including the parts thereof heretofore or hereafter con-

s&ucted or acquired and the revision of same from time to time, as will always
provide revenues at least sufficient to provide for all expenses of operation,
maintenance and repair of such sewer~ge system or stormwater system, the

payment of the principal of and interest on all bonds or other obligations
payable from the revenues of such sewerage system or stormwater system, and

all reserve and other funds required by the terms of the ordinance authorizing
the issuance of such bonds;

(d) The transfer. from the general funds of the municipality to the account or

accounts of such sewerage system or stormwater system of an amount equal to

the cost of furnishing the municipality or any of its departments, boards or

agencies with the services and facilities of such sewerage system or stormwater

systCm;

(e) Limitations or restrictions upon the issuance of additional bonds or other

obligations payable from the revenue of such sewerage system or stormwater

system, and the rank or priority, as to lien and source and security for payment
from the revenues of the sewerage system or stormwater system, between

bonds payable from the revenues;

~•(f) The manner and terms upon which all bonds and other obligations issued

hereunder may be declared immediately due and payable upon the happening
579
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of a default in the payment of the principal of or interest thereon, or. ~j1j the
performance of any covenant or agreement with bondholders, and the ~‘~nner
and terms upon which defaults may be declared cured and the acceleration of
the maturity of such bonds rescinded and repealed;

(g) Budgets for the annual operation, maintenance and repair of such seWer.

age system or stormwater system and restrictions and limitations upon Pëndj.
tures for such purposes, and the manner of adoption, modification, re~a1 or

amendment thereof, including the approval of such budgets by consulting
engineers designated by holders of bonds issued hereunder;

(h) The amounts of insurance to 1e maintained upon such sewe~age system
or stormwater system or any part thereof and the use and disposttioi~f the

proceeds of any insurance;

(i) The keeping of books of account, relating to such undertakings,~tn~l the
audit a~d inspection thereQf, and the furnishing to the holders of bdn~s ;is~ued
hereunder or their representatives, reports .prepared, certified, or appro ed by
accountants designated or approved by the holders of bonds issue~ hereunder;

(j) Such other additional covenants as shall be considered neces~ary or

desirable for the security of the holders of bonds issued hereunder, not~iith

standing that other covenants are not expressly enumerated hereunder, ~tj~eing
the intention hereof to grant to the municipalities the power to make:anyand
all covenants or agreements necessary in order to secure greater mai~k~~ability
for bonds issued hereunder as fully and to the same extent as such covenants or

agreements could be made by a private corporation rendering similar services

and facilities and to grant such municipalities full and complete powei1to enter

into any contracts, covenants or agreements with holder of boh~4sI~sued
hereunder not inconsistent with, the constitution of the state of WesL~/frginia.
Acts 1955, c. 132; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Library References

Municipal Corporations ~922. C.J.S. Municipal Corporations §~ I~6~4 to

Westlaw Topic No. 268.
‘

1686, 1697.
‘

§ 16—13—23. Article deemed full authority for construction, étc.~ Ofk~vorks

and issue of bonds; alternative method; ~powersóf ‘state

department of health unaffected

This article, shall, without reference to any other statute, be full

authority for the construction, acquisition, improvemerh,° equipment, ihainte

nance, operation and repair of the works herein provided for and for’ the

issuance and sale of the bonds by this article authorized, and shall be ~6ristrued

as an additional and alternative method therefor and for the financin~ tl~eof,

and no petition or election or other or further proceeding in respect. To the

construction or acquisition of the works or to the issuance or sale ôf1b6nds

under this article and no publication of any resolution, ordinance, notice or

proceeding relating to such construction or acquisition or to the issuance or

sale of such bonds shall be required except such as are prescribed ‘by ~this
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article, any provisions of other statutes of the State to the contrary notwith

5~anding: Provided, however, That all functions, powers and duties of the state

department of health shall remain unaffected by this article.

Acts 1933, Ex. Sess., c. 25, § 23.

§~ 16—13—23a. Additional powers of municipality upon receipt of order to

cease pollution

)Notwithstanding any other provision contained in this article, and in addition

thereto, the governing body of any municipal corporation which has received or

which hereafter receives an order issued by the director of the division of

environmental protection or the environmental quality board requiring such

municipal corporation to cease the pollution of any stream or waters, is hereby
authorized and empowered to fix, establish and maintain, by ordinance, just
and equitable rates, fees or charges for the use of the services and facilities of

the existing sewer system and/or stormwater system of such municipal corpora

tioh, and/or for the use of the services and facilities to be rendered upon

completion of any works and system necessary by virtue of said order, to be

paid by the owner, tenant or occupant of each and every lot or parcel of real

estate or building that is connected with and uses any part of such sewer

system or stormwater system, or that in any way uses or is served thereby, and

niay change and readjust such rates, fees or charges from time to time.

Such rates, fees or charges shall be sufficient for the payment of all the

proper and reasonable costs and expenses of the acquisition and construction

of plants, machinery and works for the collection and/or treatment, purification
arid disposal of sewage or stormwater, and the repair, alteration and extension

of existing sewer facilities or stormwater facilities, as may be necessary to

comply with such order of the director of the division of environmental

prptection or the environmental quality board, and for the operation, mainte

nance and repair of the entire works and system.

The governing body shall create, by ordinance, a sinking fund to accumulate

and hold any part or all of the proceeds derived from rates or charges until

581
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C.J.S. Municipal Corporations §~ 1645 to

1646, 1702.

Notes of Decisions

‘C)

Municipal Corporations €~270, 906.

~Nestlaw Topic No. 268.

p~blic utilities 1

~ Public utilities

Under. statute declaring that words ‘public
utility” shall include any person or persons, or

ass~ciatiofl of persons including municipalities,
en~ãged in any business which is a public ser

vice, sewer system owned and operated by city
was. a ‘public utility” and Public Service Corn

mlsiion was vested with jurisdiction to super

vise or regulate municipal sewer system and to

hear proceeding seeking extension of sewer ser

vices, and power of Commission to supervise
and regulate sewer system was not withdrawn

or impaired by statutes authorizing municipal
corporation to own, construát ‘and maintain

sewer system under control of a Sanitary Board

and authorizing Board to operate and control

such systems and to order and complete any

extensions that Board might deem expedient.
Code, 16—13—1 et seq., 16—13—2, 16—13—3,

16—13—5, 16—13—16, 16—13—18, 16—13—23,

24—1—1, 24—2—1, 24—3—1. State ex rel. City of

Wheeling v. Renick, 1960, 116 S.E.2d 763, 145

W.Va. 640. Public Utilities ‘ 113

C
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completion of the construction, to be remitted to and administered by the~
municipal bond commission by expending and paying the costs and expenses of~
construction and operation in the manner as provided by said ordinance

After the completion of the construction such rates, fees or charges€slj~aj~ be
sufficient in each year for the payment of the proper and reasonable costs and
expenses of operation, maintenance, repair, replacement and extension from
time to time, of the entire sewer and works or entire storniwatér~~rorks
No such rates, fees or charges shall be established until after a public

hearing, at which all the potential users of the works and owners of property
served or to be served thereby and others shall have had an opportunity to be
heard concerning the proposed rates or charges.

After introduction of the ordinance fixing rates, fees or charges, and before
the same is finally enacted, notice of such hearing, setting forth the ~Proposed
schedule of rates, fees or charges, shall be given by publication of rn~iice as a

Class 11-0 legal advertisement in compliance with the provisions of~ article
three, chapter fifty-nine of this code, and the publication area for such publica
tion is the municipality. The first publication shall be made at least ~fi days
before the date fixed therein for the hearing.

After such hearing, which may be adjourned from time to time, the ordinance

establishing the rates, fees or charges, either as originally introduced or as

modified and amended, may be passed and put into effect. A dopy of the

schedule of the rates, fees and charges so established shall be kept on file in the
office of the sanitary board having charge of the construction and dpera~ion of

such works, and also in the office of the clerk of the municipality, and shall be

open to inspection by all parties interested. The rates, fees or ch~á~rges so

established for any class of users or property served shall be extended i6 cover

any additional premises thereafter served which fall within the sarn~c1ass,
without the necessity of any hearing or notice.

Any change or readjustment of rates, fees or charges may be made,!ñ the

same manner as rates, fees or charges were originally established as l~erèinbe
fore provided: Provided, That if such change or readjustment be maçle substan

tially pro rata, as to all classes of service, no hearing or notice is required.
If any rate, fees or charge so established is not paid within thirty days. after

the same is due, the amount thereof, together with a penalty of ten percent, and

a reasonable attorney’s fee, may be recovered by the sanitary board 6f such

municipal corporation in a civil action in the name of the municipality.

Any municipal corporation exercising the powers given herein has authority
to construct, acquire, improve, equip, operate, repair and maintain any~p1ánts,
machinery, or works necessary to comply with the order of the director cif the

division of environmental protection or the environmental quality board, and

the authority provided herein to establish, maintain and collect rates, fees or

charges is an additional and alternative method of financing such works and

matters, and is independent of any other provision of this article insofar a~ the

article provides for or requires the issuance of revenue bonds or the imposition
of rates, fees and charges in connection with the bonds: Provided, That ekcept
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MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS § 16—13—24
Note 1

for the method of financing such works and matters, the construction, acquisi

tion, improvement, equipment, custody, operation, repair and maintenance of

any plants, machinery or works in compliance with an order of the director of

the division of environmental protection or the environmental quality board,

and the rights, powers, and duties of the municipal corporation and the

respective officers and departments thereof, including the sanitary board, are

governed by the provisions of this article: Provided, however, That the jurisdic

tion and authority provided by this section does not extend to highways, road

and drainage easements, and/or stormwater facilities constructed, owned

and/or operated by the West Virginia Division of Highways and no rates, fees or

charges for stormwater services or costs of compliance may be assessed against

highways, road and drainage easements, and/or stormwater facilities construct

ed, owned and/or operated by the West Virginia Division of Highways.

Acts 1955, c. 135; Acts 1967, c. 105; Acts 1994, c. 61; Acts 2001, c. 212, eff. 90 days
after April 14, 2001.

Municipal Corporations ~712.

Westlaw Topic No. 268.

C.J.S. Municipal Corporations § 1535.

Statutes ~235.

Westlaw Topic No. 361.

C.J.S. Statutes § 376.

Library References

tracts with city for the use of the plant, and fact

that town was unable to sell revenue bonds

because it was not allowed to have part owner

ship in the plant or in the interceptor sewers did

not mean that town was not liable for payments

agreed to under the contracts, where city of

fered to buy the revenue bonds issued by the

town. Code, 16—13—9, 16—13—19, 16—13—23a.

City of Morgantown v. Town of Star City, 1973,

195 S.E.2d 166, 156 W.Va. 529. Municipal
Corporations ~ 277

In general 1 bear cost and expense of damage to surface,

_________

overhead or subsurface structures in construc

tion of sanitary sewer system, contractor was

1. In general liable to water company for expense of removal

Under contract between municipal sanitary of all water and other pipes under streets which

board and contractor requiring contractor to interfered with construction of sewer system.

Notes of Decisions

In general 1

I. In general
Under provisions of statute relating to con

tract with other municipalities for service of

sewage works, city which ordered construction

of sewage disposal plant was authorized to con

tract with town to provide that town would

have the right to use part of the capacity of the

plant in return for contributing to its cost and

town was authorized to enter into such con-

§ 16—13—24. Article to be construed liberally

This article being necessary for the public health, safety and welfare, it shall

be liberally construed to effectuate the purpose thereof.

Acts 1933, Ex. Sess., c. 25, § 24.

Library References

Notes of Decisions
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Code, 16—13—1 et seq., 16—13—17, 16—13—24.
West Virginia Water Service Co. v. Cunning-

PUBLIC HEALTH

ham, 1957, 98 S.E.2d 891, 143

nicipal Corporations ~ 400

W.Va. 1.’~Mu.
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ARTICLE 10 I

uNIFORM D~TERMINATION OF DEATH ACT

UNIFORM DETERMINATION OF DEATH ACT 1980
,\~ ~

Table of Jurisdtctzons Wherein Act Has Been Adopted

For ten of Uniform Act and vanation notes and annotation materials for adopting
.iurisdwtions see Uniform Laws Annotated, Mastei Edition, Volume 12A
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“
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‘‘
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~.

-

-. ~ ~,

•J~ri~diction
‘
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Effé~tWe Date’ ‘Sta~ut~ry~itat~
Alabama 2000 Act No 7—1—2000 Code 1975 §~ 22—31—1 22—31—2

• 710
.

. -.

A~kah’sás * .~ -:‘: :1~85i’No 386
.

A.C~A. § 2017—101.

Càlifc’rnia, ~‘ .‘~ .~Y-t’ ,L.1’982 c.810.’. 9—7T-1982 * West’s,AnnCal.H,e~lth & Safety Code,
§7180

Colorado
.
; ~9, p.77.8,. .

. West~s CR:S.A.,~.12—3,6-~136.

•:~~ ~‘i’..
-, .. ,r .‘“

.

-,
‘‘~ , •‘, .-

Delaware 65 Del Laws c 2—5—1986 24 Del C § 1760
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,
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,

‘

.
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... ‘1982, D.C:Law 2—25—1982 * •D.C. Official Cód~ 2001- Ed. §‘‘~—6O1.

•

~. 4—68.
..

.~ .:‘,
.

Georgia -.:.:~• ... 1982, ~p. 723, .

. .

,

-~

,

:O.C.G.A’. § ‘31—10—1~.
749

Idaho 1981 c 258 1 C § 54—1819

Indiana 1986 S B 282 3—~3—1986 West s A I C 1—1~-4—3
Kansas 1984 c 345 7~t1L1984 K S A 77—204 to 77—206

Maine 1983; c. 33 3—7—1983 * 22-M:R,s.A. §~ 2811to 2813.
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,

. 7_lLl982.. .

.
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Minnesota 1989 c 93 5—9—1989 M S A § 145 135

Mississippi 1981 c 410 3—24—1981 Code 1972 §~ ‘41—3’6—1 41—36—3
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.
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-.-.-L ‘-
‘

“. MCA § 50~22~fD1..’~--•’
Nebraska ::‘.

.

..:‘
.

.:~ 1992,’,LB 906 ‘ 7—15-1992 ~‘ l.R.R.S. 1943, §~ 71-7201 to.71—7203.

Nevada 1985,.c. 62 .‘- .3~30_1985,* ,N.R.S;451.007.
‘

New Hampshire 1986, c. 191:1 ‘7—1—1987
.

RSA 141—0:1 to 141—D:2.

New Mexico 19~93, c. 1?4 •. 7—~—1993, NMSA 1978j. 12—2—4...
North Dakota 1989, c~ 308

‘

7—12—1989’ NDCC’23—06.3—01, 23—06.3—02.

Ohio 3—15—1982 R.C. § 2108.40.

‘Oklahoma 9—11—1986,
,

63 Okl.St.Ann. §~ 3121 to 3123.

Oregon 7—8—1987 * •ORS 432.300:

Pennsylvania 2—15,—1983 3.5~PS.~ 102P1 to 10203.
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South Dakdta
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Gen.Laws 1956, §. 23-~4.~-~16.
Code 1976, §~ 44_43_45O;’44L43~~46o.
SDCL 34—25—18.1.

4—24—1989 -~ U.C-.A.1953, 26—34—1, 26—34—2.

4—30—1981 - ~.- 1~ V:S.A. §‘ 5218..-’

10—13—1993 19 V.I.C. § 869.

Code, 16—10—1 to 16—10—4.

5—23—1985 ~Wyo.Stat.Ann. §~ 35—19—101 to 35—19—103
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ARTICLE 13

SEWAGE WORKS AND STORMWATER WORKS

Section
‘

Section
16—13—16. Rates for service; deposit required ‘.‘ deposit; reconneCting-deposit; ten-

for new customers; forfeiture of ‘
,

“ ‘-‘ ‘
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Section -

: ~,: * -~ Section

ants deposit change or ieadjust ment 1hearing hen and recovery
discontinuance of services

16—13—23a Additional powers of mumcipahty to

t~áse’polldtion.’

§ 16—13—14 Securing bonds by trust indenture

United States Code AnnoI~ated
-

~~ -‘

Trust Indenture Act of 1939 see 15 U S C, A

§.77aäaets~q~.- ~‘

.-~,‘-:
.,

‘. ‘‘.
-

‘‘V

§ 1&.-13—16
,
Rates for service, deposit required for new customers, forfeiture

of deposit;’ reconnecting deposit; tenant’s deposit; change or

~ readjustment; hearing; lien, and re.ço1very; discontinuance of

services~~
,

‘
,

A governing body has the power and duty by ordinance to establish and maintain just and

equitable rates fees or charges for the use of and the service rendered by
I~ .-‘.

•

(a)~ Se~verage works, to be paid by tke owner of,, each nd.eye,ry lot, parcel of real ~tate or

buildiilg that is ~oppecte~ with, and uses such works by or through any part.Of the sewerage

system of the municipality or that in-~any way uses or is served by such works and

(b) Stormwãter works,’tb be paid by the owner of each and,e~ierylot, parcel of real estate

or building that in any way uses or is served by such stormwater works or whose property is

improved Or ,protected ~by,’th’e:storm~ater works or ‘anyuser of, such~stOrmwater works.

(c) The governing body may change and readjust such rates, fees or charges from time to

time Howevei, no rates fees or charges for stormwater services may be assessed against
highwaiys road and drainage easOménts or stormwater facilities constructed; owned or

operated by the West Virgima Division of Highways

(d) All new applicants for service shall indicate to the governing body whether they are an

owner or tenant with respect to the service location An entity providing stormwater service

shall provide a tenant a report of the stormwatet fee ~harged for the entire property and if

appropriat~ that portion of the fee to be assessed to tile tenant

(e) The governing body, may collect from all new applicants’ for servic~ a d~posit of $50 or

two twelfths of the avei age annual usage of the applicant s specific customer class, whichever

is gi eater, to secure the payment of service rates fees and charges in the event they become

delinquent as provided in this section In any case where a deposit is forfeited to pay service

rates fees and charges which were delinquent at the tim~e of disconnec4on or termination of

service service may not be 1reconnected or reinstated by the governing body until another

deposit equal to $50 or a sum equal to two twelfths of the average ~isage for the applicai~t’s
specific c~stoni& clain, whichever’ is grëater,’is retriitted ‘to th~’gáverfiing body: After twelve

months of prompt payment history, -the governing body, shall return the deposit to the

customer,’or ‘credit the ‘ciisteinér’~ ‘account with interest at a rate as the Public Service

Commission may prescribe: Provided, That *hei~e the customer is ‘a tenaiit, the governing
body isnot ‘réjuired to retur~n the deposituntil the time the tenant discontinues service with

the governing body Whenevei any rates fees, rentals or charges for services or facilities

furnished remain unpaid for~a peribd ‘of twént~ d’ays,’after’the~ become due, the user of the

sei~vices and facilities provided is delinquent. ‘‘The u~er~is liáblè until all rates, fees and

charges are fully, paid. The goverhing body may, under reasonable ñiles promulgated by the

Public’.Service Commission, ~shut off and discontinue water -services to a delinquent user of

sewer facilities ten days after the sewer services become delinquent regardless of whether the

govth~nin’g body utilizes the security deposit ‘to satisfy any delinquent payments: Provided,
however, That nothing contained within the rules of the Public Service Commission shall be

deemed to require any agents or employees of the governing body to accept payment at the

customer~s premises in lieu of’ discontinuing service for a delinquent bill.
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§ j6—13—23a. Additi

PUBLIC HEALTfl’

(f) Such rates, fees or charges shall be”~iiffiëierit in each year for the p’aymentof the 9per’~
and reasonable expense of operation, r epan, replacements~and m~intenance of the works and

for the payment of the sums herein required to be paid into the sinking fund Revenues
collected pursuant to this sectio~i shall be considered the reyenu~s of the works.

(g) No such rates, f~es or chrirges shall be eft’ablish~d ~iiitil aftOx~ a public hearing, at ~hich’~

all the users of the works and o,wners of property served or to be served thereby and,.others~
interested shall have an opportunity to be heard concerning the proposed rates, fees or

charges. • -~ ‘‘ ~ -

(Ii) After introduction of the ordinance fixing such iates fees or charges, and before the

same is finally enacted notice of such hearing setting forth the proposed schedule of rates

fees or charges, ‘shall be gi~én by publication as a’ Class 11—0 legal advertisement in

compliance with the provision~ of article three, chapter fifty-nine of this code and the

publication area for such publication shall be the municipality The first publication shall be

made at ledst t~n da~is befóre’the’dafe fl~ed in the notice for the hearing.

(r) Aftei the hear ing,which may be adjourned from time to time the ordinance establish

ing rates, fees or charges, either as originally introduced or as modifiOd and amended, ~ha11

be pasaed ‘an,~ pn,t into ~fect. A copy of the schedule of the rates, fees and~harge~ia11 be

kept on file in the of~ce of the board having charge of the operation of such works and also in

the office, of the cleik of the municipality, and shall, be open to idspection by all parties
interested The rates fees or charges established for any class of users or property served

shall be extended to cover any additional premises thereafter served which fall within the

~athe class, without the ‘neceasity Of’ any hearing Or. notice. .‘

(a) Notwithstanding

the goveining body of

order issued by the ~

gnvironmental Quality]

or waters is hereby aul

rates, fees or charges fo

system and/or stormwat

upon completion of any’

owner, tenant or occup~

connected with and usm

way uses or is served th

time to time.

(b) Tl~ rates, fee~ or

expenses of the acquisit
treatmeit, puriflcn,tion:
extensiqn, of existing se

with sui~l Oi~der Of the

Erivi,,othi~eri~al Quality
works arid system

(c) The governing bo

any part or all of thc

construCtion, tO’ be ‘reil

expend~ng ‘~nd pa~jing t

provided by :sa~ ordina

(d) After the comjilet
each year for the payr

maintenance, repair, re

works or entire stormw

(eYNo such rates, fe~

all ‘the potential users

and Others shall have

charges.

(f) After introduction

finally édactéd, notice

charges shall, be giver

compliance with the pr

tion area for such publi
ten days before the dat

(g)After siicl~ hear

establishing the .rates,

amended, may be pass

charges so established

the constructio,n and op

The schedule of rates,

The rates, fees or cha

extended to ‘cover any

without the necessity oi

‘(j) Any change or.i’eadjustmènt Ofsuch rates, fees o’r chaPge~ may b~made’in the ~ame

manner as the rates fees or charges were originally established as hereinbefore provided
Provided’.That if a change or re~djustnient be made sub’stantial1~ pro rats, Os to all Olasses of

service,’ no ~iearing pr notice shall b~ required., The äggreg~t~ Of the rates, fn,es or charges
shall always be ~ufflcient foi the expense of opdi ation repair and maintenance and for the

sinking fund payment~

(k) All rates, fees or charges, if not paid when dde; shall couistitutei ‘lien upon thO premises
served by such works. If any service rate, fees or cI~arge is not paid within tweo,~yday~ after

it is due the amount thereof together with ‘~a penalty of ten percent and a reasonable

attorney s fee, m~y be recovered by the board in a civil action in the name of the municipality
The lien may be foreclosed against such lot, parcel of la~id or building in accordance with the

laws relating thereto. Where both wat~r and sO~/er’sei~vices Ore”fuiuiishO’d ‘by any’muniCipali
ty, to, any premises, the s,chedule of charges,may be billed ‘as, a single amount or ~ndividualIy
itemized and billed for the aggregate thereof. .•~ •~,, ‘‘

m:, “ ‘. ~, ‘

‘
.“ -

(1) Whenever any rates rentals fees or charges for services or facilities furnished shall

remain unpaid for a period of twenty days after they become due the property and the owner

thereof as well as the user of the services and facilities shall be delinquent until such time as

all i ates, fees and charges are fully paid When any payment for rates, re}itals, fees or

charges becomes delinquent the governing body may use the security deposit to satisfy the

delinquent payment

‘‘(rn) The board ‘collecting the rates, fees or charges ~h’all be obligated ‘under reasonable

rules to shut off and discontinue, both’ water ‘and sewer hervices ‘to all delinquent’ users ‘of

water, sewer ,or stormwater facilities and ‘shall not, restore ‘either ,water facilities or ‘~e~,wer
facilities to any delinquent user of any such facilities until all delinquent rates, fees or charges
forwater, sewer, and stormwater facilities, including reasonable interest and penalty charges,
have ‘been paid in full,” as JOng ui such actions are not contrary to any rules or orders of the

Public Service Commission: ‘Provided, That ‘nothing ,contained within the rules ‘of the Public

Service Commi~sion shall be deemed to ‘require any agents or ‘employees of’,tbe,municipalit~r
or governing body’ to accept ,pa~rnent at’ the’ customer’s. premises in, lieu of discontinuing
service for,a delinquent bill:

.
~ ‘

,

..

‘

.

‘

Acts 1933, Ex,’Sess~.,’ c. 25 * 10; A~ts 1933~ 2nd E~. Sess., cY4S; Acts 1959, c. 125; Acts 1967, c105;
Acts 2001, ~. 212, eff. 90 days’áfter April 14, 2001;’ Acts 2004, ‘c. 185, eff. 90 diys after March 12, 2004;
Acts 2008, c. 202, eff. March 8, 2008; Acts 2010, c. 201, eff. June 11, 2010.
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§ 16-43—23a. Additional powers of municipality to cease pollution

(a) NotwithstandIng’ ahy other provision contained in this article, and in addition thereto,

the govei’iiing ‘body Of an~T municipality -which has r~ecëivCd Oi~’ %vhièh ‘-hereafter receives an

order issued by the Secretary of the Department of Environmental Protection or the

Environmental Quality Board requiring the municipality to cease the ~po11ution of any stream

or waters is hereby authorized to establish and maintain by ordinance just and equitable
rates fees or charges for the use of the services and facilities of the existing municipal sewer

system and/or stormwater system or for the use of the services and facilities to be rendered

upon completion of arjy works and system necessary by virtue of said order to be paid by the

owner tenant or occupant of each and every lot or parcel of real estate or building that is

connected with ai~d uses any -part of such sewer s~tem or stormwater systeth~ or that -in any

way uses or is served thereby and may change and readjust such rates fees or charges from

time to time

(b) The rates, fees or charg~s shall be sufflcieiit to all the proper and reasonable costs and

expenses of the acquisition and construction of plants, machinery and works for the collection

treatment purification and disposal of sewage or stormwater and the repair alteration and

extension of existing sewer facilities or stormwater facilities, as may be necessary to comply
with such order of the Secretary of the Department of Environmental Protection or the

Environmental Quality Board and for the operation, maintenance and repair of the entire

works and system

(c) The governing body shall create by ordinance a sinking fund to accumulate and hold

any part or all of the proceeds derived from rates or charges until completion of the

construction to be remitted to and administered by the Municipal Bond Commission by
expending an~d paying the costs and expenses of construction and operation in the manner as

provided by said ordinance
) t

(d) -‘Af~er -the coin~ildtion of the coiistruétion, the rates, fees-or. charges shall- be sufficient in

each year: for- the ~payi~ient of the~pi~opèr - and -reasonable costs - and -expènIns of operation,
maintènatice, repair, ‘replacement and :exten~ion, from time to time, of the entire sewer and

works or entire stormwater works.. .~ -. =

(e) NO-sü~h rates, -fees or charges shall be -established -until after a public hearing, at v~hich

all -the pO’tëntial ‘usérs’of the woFk~arid owners of property seh~edorto be séi’ved- thereby
and ôthèrs shall l*vè

-

had an opportunity ~o b’e heä~d-côncernin~ the propos~d rate~ or

charges. -:
-

-
-.

-

-

-

-

- -

-,

..
-

.

-

-

-‘ - -r~-- - --- .

-

.
.

-

-

U) After introduction of the ordinance fixing rates fees or charges and before the same is

finally enacted, notice of such shearing setting forth the proposed schedule of rates, fees or

charges shall be given by publication of notice as a Class 11—0 legal advertisement in

compliance with the provisions of article three chapter fifty mne of this code The publica
tion area for such publication is the municipality The first publication shall be made at least

ten days before the date fixed therein for the hearing.
-

-

, .

- -

(g) After such hearing, which may be adjourned from time to time, the ordinance

establishing the rates fees or charges either as originally introduced or as modified and

amended, may be -passed and, put into, effect. ~A copy of-the ,~chedule of -the bates,- fees and

charges so established shall be kepton file in the office of the sanitary board having charge of

the construction and operation of such works and in the office of~the clerk of the, municipality.
The schedule of rates, fees and charges shall be open to inspection b~’ all parties interested

The rates, fees or chat ges established for any class of users or property served shall be

extended to cover any additional premises theieafter served which fall within the same class,
without the necessity of any hearing or nOtice. -

--

-
-

(h) Any change or readjustmentof rates, fees o~chargesmaybe made in the same manner

as rates fees or charges were originally established as hereinbefore provided Provided, That

if such change or readjustment be made substar~tia11y pro rats, as to all classes of service, no

hearing or notice is required i

(i) If any rate fee or charge is not paid within thirty days after it is due the amount

thereof, together with a penalty of ten percent-aiid a reasonable attorney’s fee, may be
-
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§ 16—13-23a PUBLIC HEALTH

recovered by the sanitary~board of the municipality in a ,civil. action ‘in the name ~of the

municipality.,.,, ,•. .

I I

(j) Any mumcipahty exercising the powers given herein l~as the authority to costruct

acquire, improve, equip, operate, ‘repair and maintain any plants, niachmery or works

necessary to comply with the order of the Secretary of the Department of Environmental
Protection pr the Environmental Quality Board and the authority pro~ided herein to

establish, maintain and collect rates, fees or charges is an additional and alternative method
of financing such works and matters and is independent of any other provision of this article
msofar ~is the article provides for or i equires the issuance of revenue bonds or the imposition
of i ates fees and charges in connection with the bonds Provided, That except for the
method of financing such works and matters the construction acquisition, improvement
equipment custody operation repair and maintenance of any plants machinery or works m

compliance with an order of the Secretary of the Department of Environmental Protection or

the Environmental Quality Board and the rights powers and duties of the municipality and

the respective officers and departments thereof including the samtary board are governed
by the prowsion~ of this article

(k) The jurisdiction and authority provided by this section does not extend to highways
road and drainage easements and stormwater facilities constructed, owned or operated by the

West Virginia Division of Highways and no rates fees or charges for stormwater services or

costs of compliance may be assessed against highways road and drainage easements and/or
stormwater facilities constructed owned and/or operated by the West Virginia Division of

Highways

(1) A ini,~nicipality which has beer~ designatedTby the vir~nncena1’Prote~tior~A~eney as

an entity to serve a West Virginia Separate Storm Sewer System community, as deflped m 40

C F R § 122 26 has the authority to enact ordinances or regulatio~ns which allow for the

issuance of orders, the right to enter prdperties ‘and the right~tO imp’os~ reasonable fines ‘and

penalties regarding correction of violations of municipal stormwater ordinances or regulations
withiñ theibunicipal wat’ershed serv’ed ‘by ‘the municipal storini.váter;syste~m, is lông as, such

rules, regulations, fines’ or actions inre not contrary-tO rany~’rules ox~ orders of~.therPublic

Service Commission. •‘, ...:~
~‘

.

(in), Notic,e of a violation of a municipal stormwater ordiri nee or regulation shaU, be’,served
in person to the alleged violator or by certified mail, return receipt requested The notice

shall state the nature of the violation the potential penalty, the action required to correct the

violation and the time limit for making the correction. Should a. person, after receipt of

proper notice fail to correct the violation of the mumcipal stormwater ordinance or regula
tion the municipality may make or have made the corrections of the viol~ion ai~id bring 1the
party into compliance with the applicable stormwater ordinance or reg~ilation The mumci

pahty may collect the costs of correcting the violation from the person by ~nstituting a civil

‘iction as long as such actions are not contrary to any rules’br orders of the Public Service

Commission

(n) A mumcipahty which has been designated by the Environmental Protection Agency as

an entity to serve a West Virginia Separate Storm Sewer System community shall prepare an

annual report detailing the collection and expenditure of rates fees or charges and make it

available for public review at the place of busmess of ~he governing body and the stormwater

utility main office

Acts 1955 c 135 Acts 1967 c 105 Acts 1994 c 61 Acts 2001 c 212 eff 90 days after April 14 2001

Acts 2008 c 202 eff March 8 2008
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ARTICLE 2

WATER POLLUTION CONTROL REVOLVING FUND ACT

Section

22C—2—1. Definitions.

22C—2—2. Designation of division of environmental protection as state instrumentality
for purposes of capitalization agreements with the United States environ

mental protection agency.

22C—2—3. West Virginia water pollution control revolving fund; disbursement of fund

moneys; administration of the fund.

22C—2—4. Annual audit.

22C—2—5. Collection of money due to the fund.

22C—2—6. State construction grants program established; special fund.

22C—2--7. Environmental review of funded projects.
22C—2—8. Conflicting provisions.

§ 22C—2— 1. Definitions

Unless the context in which used clearly requires a different meaning, as used

in this article:

(a) “Authority” means the water development authority provided for in

section four, article one of this chapter.

(b) “Cost” as applied to any project financed under the provisions of this

article means the total of all costs incurred by a local entity that are reasonable

and necessary for carrying out all works and undertakings necessary or

incident to the accomplishment of any project including:

(1) Developmental, planning and feasibility studies, surveys, plans and speci
fications;

(2) Architectural, engineering, financial, legal or other special services;

(3) Acquisition of land and any buildings and improvements on the land or

buildings, including the discharge of any obligations of the sellers of the land,

buildings or improvements;

(4) Site preparation and development, including demolition or removal of

existing structures, construction and reconstruction, labor, materials, machin

ery and equipment;

(5) The reasonable costs of financing incurred by the local entity in the

course of the development of the project, carrying charges incurred before

placing the project in service, interest on funds borrowed to finance the project
to a date subsequent to the estimated date the project is to be placed in service,

necessary expenses incurred in connection with placing the project in service,
and the funding of accounts and reserves which the authority may require; and

(6) Other items that the division of environmental protection determines to

be reasonable and necessary.

(c) “Fund” means the state water pollution control revolving fund provided
for in this article as it may be expanded or modified from time to time pursuant

51



§ 22C-2-1 ENVIRONMENTAL RESOURCES

to the clean water act, as amended, the federal safe drinking water act, as

amended or by the executive order of the governor issued to comply with

federal laws relating to the acts.

(d) “Instrumentality” means the division of environmental protection or the

agency designated by an order of the governor as having the primary responsi

bility for administering the fund pursuant to the federal clean water act, as

amended, and the federal safe drinking water act, as amended, or other federal

laws.

(e) “Local entity” means any county, city, town, municipal corporation,

authority, district, public service district, commission, banking institution or

political subdivision in West Virginia.

(f) “Project” means any public water or wastewater treatment facility located

or to be located in or outside this state by a local entity and includes:

(1) Sewage and wastewater collection, treatment and disposal facilities;

(2) Public water transportation, treatment and distribution facilities;

(3) Drainage facilities and projects;

(4) Administrative, maintenance, storage and laboratory facilities related to

the facilities delineated in subdivisions (1), (2) and (3) of this subsection;

(5) Interests in land related to the facilities delineated in subdivisions (1), (2),
(3) and (4) of this subsection; and

(6) Other projects allowable under federal law.

Acts 1994, c. 61; Acts 1996, c. 257, eff. 90 days after MarcH 8, 1996.

United States Code Annotated

Water Pollution Prevention and Control,

Generally, see 33 U.S.C.A. § 1251 et seq.
Effluent limitations, see 33 U.S.C.A. § 1311 et seq.

Water Pollution, Waste Treatment Management, grants, see 33 U.S.C.A. § 1281 et seq.

§ 22C—2—2. Designation of division of environmental protection as state

instrumentality for purposes of capitalization agreements
with the United States environmental protection agency

The division of environmental protection shall act as the instrumentality that

is empowered to enter into capitalization agreements with the United States

environmental protection agency, to accept capitalization grant awards made

under the federal clean water act, as amended, the safe drinking water act, as

amended, and other federal laws and to otherwise manage the fund provided
for in this article in accordance with the requirements of said federal laws.

Acts 1994, c. 61.

Library References

Environmental Law ~2 16.

Westlaw Topic No. 149E.

C.J.S. Health and Environment §~ 130, 172.

52



WATER POLLUTION CONTROL REVOLVING FUND § 22C-2--3

§ 22C—2—3. West Virginia water pollution control revolving fund; dis

bursement of fund moneys; administration of the fund

(a) Under the direction of the division of environmental protection, the water

development authority shall establish, administer and manage a permanent and

perpetual fund, to be known as the “West Virginia Water Pollution Control

Revolving Fund.” The fund shall be comprised of moneys appropriated to the

fund by the Legislature, moneys allocated to the state by the federal govern

ment expressly for the purposes of establishing and maintaining a state water

pollution control revolving fund, all receipts from loans made from the fund to

local entities, all income from the investment of moneys held in the fund, and

all other sums designated for deposits to the fund from any source, public or

private. Moneys in the fund shall be used solely to make loans to local entities

to finance or refinance the costs of a project: Provided, That moneys in the

fund shall be utilized to defray the costs incurred by the authority and the

division of environmental protection in administering the provisions of this

article: Provided, however, That moneys in the fund shall be used to make

grants for projects to the extent allowed or authorized by federal law.

(b) The director of the division of environmental protection, in consultation

with the authority, shall promulgate legislative rules in accordance with the

provisions of article three, chapter twenty-nine-a of this code, to:

(1) Govern the disbursement of moneys from the fund; and

(2) Establish a state water pollution control revolving fund program to direct

the distribution of grants or loans from the fund to particular local entities and

establish the interest rates and repayment terms of the loans.

(c) In order to carry out the administration and management of the fund, the

authority is authorized to employ officers, employees, agents, advisers and

consultants, including attorneys, financial advisers, engineers, other technical

advisers and public accountants and, notwithstanding any provisions of this

code to the contrary, to determine their duties and compensation without the

approval of any other agency or instrumentality.

(d) The authority shall promulgate legislative rules in accordance with the

provisions of article three, chapter twenty-nine-a of this code to govern the

pledge of loans to secure bonds of the authority.

(e) All moneys belonging to the fund shall be kept in appropriate depositories
and secured in conformance with this code. Disbursements from the fund shall

be authorized for payment by the director of the authority or the director’s

designee. Any depository or officer of the depository to which moneys of the

fund are paid shall act as trustee of the moneys and shall hold and apply them

solely for the purposes for which the moneys are provided under this article.

Moneys in the fund shall not be commingled with other money of the authority.
If not needed for immediate use or disbursement, moneys in the fund may be

invested or reinvested by the authority in obligations or securities which are

considered lawful investments for public funds under this code.

Acts 1994, c. 61; Acts 1996, c. 257, eff. 90 days after March 8, 1996.
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Administrative Code References

Program rules, see W. Va. Code St. R. § 47—31—1 et seq.

Library References

Environmental Law €~179, 180, 216. C.J.S. Health and Environment §~ 130, 172.

States €~127. C.J.S. States §~ 386 to 387.

Westlaw Topic Nos. 149E, 360.

§ 22C—2—4. Annual audit

The authority shall cause an audit of its books and accounts to be made at

least once each fiscal year by certified public accountants, and the cost thereof

may be defrayed as a part of the cost of construction of a project or as an

administrative expense under the provisions of subsection (a), section three of

this article.

Acts 1994, c. 61.

Library References

Environmental Law ~179, 180, 216. C.J.S. Health and Environment §~ 130, 172.

States ~121. C.J.S. States §~ 322 to 323, 372.
Westlaw Topic Nos. 149E, 360.

§ 22C—2—5. Collection of money due to the fund

In order to ensure the timely payment of all sums due and owing to the fund

under a revolving fund loan agreement between the state and a local entity, and

notwithstanding any provisions of this code to the contrary, the authority has

and may, at its option, exercise the following rights and remedies in the event

of any default by a local entity under a loan agreement:

(a) The authority may directly impose, in its own name and for its own

benefit, service charges upon all users of a project funded by a loan distributed

to a local entity pursuant to this article, and may proceed directly to enforce

and collect the service charges, together with all necessary costs of the enforce

ment and collection.

(b) The authority may exercise, in its own name or in the name of and as the

agent for a particular local entity, all of the rights, powers and remedies of the

local entity with respect to the project or which may be conferred upon the

local entity by statute, rule, regulation or judicial decision, including all rights
and remedies with respect to users of the project funded by the loan distributed

to that local entity pursuant to this article.

(c) The authority may, by civil action, mandamus or other judicial or admin

istrative proceeding, compel performance by a local entity of all of the terms

and conditions of the loan agreement between the state and that local entity
including:

(1) The adjustment of service charges as required to repay the loan or

otherwise satisfy the terms of the loan agreement;

(2) The enforcement and collection of service charges; and
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WATER POLLUTION CONTROL REVOLVING FUND § 22C-2-7

(3) The enforcement by the local entity of all rights and remedies conferred

by statute, rule, regulation or judicial decision.

The rights and remedies enumerated in this section are in addition to rights
and remedies conferred upon the authority by law or pursuant to the loan

agreement.

Acts 1994, c. 61; Acts 1996, c. 257, eff. 90 days after March 8, 1996.

Library References

Environmental Law ~22l. C.J.S. Health and Environment §~ 130, 150,

Westlaw Topic No. 149E. 172.

§ 22C—2—6. State construction grants program established; special fund

(a) The director of the division of environmental protection shall promulgate
rules in accordance with the provisions of chapter twenty-nine-a of this code to

establish a state construction grants program that is designed to complement
and supplement the state water pollution control revolving fund program

established pursuant to subsection (b), section three of this article.

(b) The special fund designated “The West Virginia Construction Grants

Fund” established in the state treasury is continued. The special fund shall be

comprised of moneys appropriated to said fund by the Legislature, assessments

on existing wastewater treatment facilities, and all other sums designated for

deposit to the special fund from any source, public or private: Provided, That

such assessments shall be made and collected in accordance with fee schedules

to be established by legislative rules promulgated by the director of the division

of environmental protection, in accordance with chapter twenty-nine-a of this

code. Moneys in the special fund shall be used solely for the state construction

grants program established under subsection (a) of this section: Provided,
however, That moneys in the special fund may be utilized to defray the costs

incurred by the division of environmental protection in administering the

provisions of this section.

Acts 1994, c. 61.

Administrative Code References

Construction grants program rules, see W. Va. Code St. R. § 47—33—1 et seq.

Library References

Environmental Law €~180, 217. C.J.S. Health and Environment §~ 130, 133,
States ~127, 172.

Westlaw Topic Nos. 149E, 360. C.J.S. States §~ 386 to 387.

§ 22C—2—7. Environmental review of funded projects

(a) The division of environmental protection shall conduct an environmental

review on each project funded under this article. The director of the division of

environmental protection shall promulgate legislative rules in accordance with

the provisions of article three, chapter twenty-nine-a of this code to implement
the environmental review of funded projects: Provided, That the rules shall be
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§ 22C—2—7 ENVIRONMENTAL RESOURCES

consistent with the regulations promulgated by the United States environmental

protection agency pursuant to the federal clean water act, as amended.

(b) The director of the division of environmental protection is authorized to

direct a local entity, or its agent, to implement all measures that, in the

judgment of the director, are necessary in order to mitigate or prevent adverse

impacts to the public health, safety or welfare or to the environment that may
result from a project funded under this article. The director is further author

ized to require all projects to comply with all other appropriate federal laws

and regulations that are required of the projects under the federal clean water

act, as amended.

Acts 1994, c. 61; Acts 1996, c. 257, eff. 90 days after March 8, 1996.

Library References

Environmental Law ~179, 180, 574, 595(3). C.J.S. Health and Environment §~ 105 to

Westlaw Topic No. 149E. 106, 111, 113 to 114, 116, 125, 172.

§ 22C—2—8. Conflicting provisions

The provisions of this article shall be liberally construed to the end that its

beneficial purposes may be effectuated. Insofar as the provisions of this article

are inconsistent with the provisions of any other general, special or local law,
the provisions of this article are controlling.

Acts 1994, c. 61.

Environmental Law ~167, 170, 575.

Westlaw Topic No. 149E.

Library References

C.J.S. Health and Environment §~ 106, 111,

172.
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§ ~22C÷L-27~, Authorized limit on borrowing;, :~. ~~~ ..~.
“

(a) The aggi egate principal amount of bonds and notes issued by the authority may not

exceed $500 mihio~i outstanding at any one time: Provided; That before the authority issues

bonds and notes in excess of $400 million the Legislature ~nust pass a resolution authorizing
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rgfiiiided ~or.to’ b’e’r’efii’iid~d ‘either b~~’~plication of the’ ~FdCèed~’bf~the’~’salé of ‘any refunding
bonds or notes of the authority Or by exchange for any rèfundix~b6nds o1 ~ñotës,. shall be

excluded
‘S

(b) In addition to the ainpunts authorized by subsection (a) of this section, the Water

Development Authority may issue pursuant to section seventeen b article fifteen a chapter
thirty~ouie of this code, thonds or notes in the a’ggregate .f)rincipal árñoCnt.notto ‘exceed $180
million This..,authorization is for the limited purpose of providing grant~ for capital
improveti~ients for publicly owned wastewater treatment facthties with an authorized permit
ted flow of four hundred thousand gallons per day or more which are required to maintam

conipliance ~with certain standards for discharges -~nto”wate’rsheds ‘in ‘accordance ,.with said

section seventeen b

Acts”19~4, ~ 61’; Acts 19~5,c. 252~eff. 90’days after March 3, 1995; Acts,’2~)00, ~: 278, eff.,Maich ii, 2000;
Acts 2011 c 179 eff June 10 2011

~~ .:‘~::H’~~ ~:. ~~~~

AR’~FICLE 2

‘.~ WATER POLLUTION ‘CONTROL REVOLVING ‘FUND ACT.
•

,,
S

/
‘

.- ‘•~
‘

.

‘: —.

Section’
. ‘‘‘~‘‘

‘
‘

:-~‘:~~ ‘~:~‘“i.”’ ~ .‘.5,~

~2C-2-~1.”Definitioni. :,. ‘.,.‘
‘

‘

.
.~‘

.

“

•~‘.,,‘, .‘ ,.‘.

22C—2—5.
.

Collectinn of n~ioney due to the fund.
,

. ~,,, .,

‘

‘

‘

,, ~“r ~‘~‘ ~ ‘.~ ~ •.

..
‘

,

‘

§ ~2C—~1.’::~Pefinitio!Ls~ ~.,i: . : ‘:‘~,,“‘

Unless the context in which’ used clearly requires a different~ meaning as used in this

article

(~) ‘Authority” / meta~s the Wate~’ D~velopmei~t ~Autl~ority provided for m section four

article one of this chapter V

(b) “Cost” as applied to :any :project financed under the provisions of this article means the

total of all costs incurred by ‘a local entity,that are reasonable. and necessary for,~arrying out

all works and undertakings necessary or incident to the accomplishment of any project
including

(1) Developme~ntalt filanning and feasibthty studies surveys, plar,~is and specifications

(2) Architectural, eh~ineering, financial, legal or ~ther’special services;

(3) Acquisition of land and any buildings and improvements on the land or buildings
including the discharge of any obligations of the sellers of the land buildings or improve

meñts’ •,~. ‘‘~‘5” ~ ,,~‘,“ “‘“ ‘S”’~

‘(4)~ Site preparation and ‘development,’ including demolition or ,removal of existing struc

tures, construction and reconstruction, labor, materials, machinery and equipment;

‘(5) The’ i~easo’iiab1e ‘costs: of fln~n~ing .‘incth’red b~i~ l~cal’ enti~, iii th~ ‘course of the

development of the project, c~rrying charges incurred before’ placing the project’ in service,
interest on fluids borrowed to finance the projèct’to a ‘date subse’quent to the estimated date

the’project isto be placed in service, necessary expefiseá incurred in connection with placing
the pioject in service and the, funding ,‘of accounts and resei’vè’s which the authority may

require;.’ and,
-

•

,

‘
‘

‘.
•~ ~. •“~,
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(6)~ Other ~items that the tDe~artñient of Envitdnmental’ Protection determines t~i be

reasonabI~ and necessary ~

(c) ~Fur~d means the State Water Polluti~n Conti~oI Revoiving Fu~d provided for in this

article as it may be expanded p~ modified, from time to time, pm~sua~t to the clean Wat~er
Act, 33 U.S.C. ~ 1251, et seq.’~ as athended, the Fedeial Safe Drinkin~ Water Act 42 U.S.C.

~ 300f through § 3QOj÷26, ipclusive,’ as ariiended, or by~ the~ executive .qrder of ~he ~ov~n~r
issued to comply with federal laws relating to the acts

..

“(d) “Instrunientality” means the.Dep~rtni~nt of E roñi~nental ~Pi~otection Or th~’agéiicy
designated b~ .an order .of the Governor as having the primary responsibili,ty for. administèr~

ing the furid~’.pür~uant to the Clean Water Act, 33,U.S.C. § 1251,.~t.seq., as amended, andthe

Federal Safe ‘Drinkihg Water Act 42 U.S.C~ § 300f through~ § 300j—26, inclusive, as amended,
or other federal laws. ‘~ ‘: ~.. ~‘,, n ~ ~.i~r
•

, . .

.

‘. ‘ ~‘ •‘ ‘

(e) ‘Local entity” means any county city, town municipal corporation authority, district,
public service district, conmussion, banhing institution, political subdivision, regional govern
mental authority, state ‘government agen~cy, interstate agency or not-fdr-proflt’,association 01’

corporation in West Virginia

(f) Project’ means any water or wastewater treatment facility located or to be located in

or outside this state by a local entity and includes

(1) Sewage and wastewater collection treatment and disposal facilities

(2) Public water transportation treatment and distribution facilities,

(3) Drainage facihties and projects

(4) Administrative, maintenance, storage and laboratory faeiliti~s related t~ the facilities

delineated in subdivisions (1), (2) and,(3) of thi~ subsection;

United States Supreme Court
.~

.

- Clean Water Act, see S.D. Warren Co. v.

Maine Bd. of Ehviroñthèntal Prot~ction,
•

2006,126 S.Ct. 1843..

§ 22C—2—2. .;Desigi~tion of~division .,óf ejivironipental protection has; st, n

strumentahty for purposes of capitalization agreements with the

United States environmental protection agency

United States Supreme Court

Environmezhal law,
:S

Clean Water Act, see S.D. Warren Co.v.

Clean water, dam’s, discharge potential,
‘

..
Maine Bd. of Environthèntal Protection,

state certification requiremeht under - 2006, 126 S.Ct:1843:~

iL’ i’

§ 22C—2—5. Collection of money. due to the fund
. . ~ ~ ~.

-, S
. .SS.,~’ 7.,’

(a) In. order to ensur~e the timely payment of all sums due and owin’~gto the fund under, a

revolving lurid loan agreement bet~eén the state and a local entity, ançl not~vithstanding any

provisions of this code to the contrary, the authority ha~ and may, at its option, exercise the

following rights and remedies in the event of any default by a local entity under a loan

agreement:
.

.

S

.

‘

-
. S.

S

•

(1) The authority may. directly impose, in its .own’name and for ,its ou~n benefit, service

charges upon all users of a project funded by a loan distributed to a loCal entity pursuant tO

this article and may proceed directly to enforce and colleèt the service charges, tOgethe~r with

all necessary costs Of the enforcement and collection;
S S -

10
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•

.

(2) The authority may

particular local entity, all

the prçject or which may

“judicial’dè’cisipi~, iniclü~in~
by the loan dist~b~it~dto

(3) ~he” ~ai~tlio~ity’thay
proceeding, ,compe~peTfoX

agree,m~nt bet”~Veeii the st

(A) ‘,Th& âdjustmsiit of

the terms of~the 1oaii,~g~E

(B) TheenfQie ai

(b) The enforcemenit~ b

ilule, regulation or~udi.ç,ia
iii addition tb rights ãi’id’r

agreerneilt.
. -.

,(c) Foi~ loans made for

article, at th~ dire’etion .o

take a’s~ecurity or other i:

a default to secure loans i

Acts 1994,c. 61; Acts 1996,

§22C—2~-7. Ens~ironr

Section

22C—4—10.

§ 22C.-4--10. Mandal
‘solid

sioni

(a) Each pers9n 0CCUf

shall either:

;(1) Subscribe to and

therefor; or

(2) ‘Provide proper pr

within every thirty~day
manner. The Secre~ar3
rules pursuant, to chap’
methods of supplying su

assessed to the person r

fees for every~ye,ar, that

cectjdp by not lawfull~ C

that he or she iaw~ully
misdemeanor. Upon col

more than one thousand

§ 22C~2—i’

(5) Interests in land related to the facilities delineated in,~subdivisions (1),(2),’(3) and (4) of

this subsection; and
.

.

‘

‘.:.‘~
S ‘~

5

(6) Other projects allow~ble under federal. law.
‘

‘

‘S

,

Acts 1994, c. 61; Acts 1996, c. 257,’eff. 90 days after March 8,1996; Acts 2007, c. 132, eff. June, 8, ~0O7:
-

‘‘
‘

-,,,~,,,‘,
.

Environmental law,
Clean’ water; dams, ‘discharge j,otential,

state certification requirçrnent under

Envirónmentàl law, •~‘,‘:

Clean
,

water, “d~’nis,
state certification

CO~INA]

Mandatory disl

penalty imp~



• ‘(2) ‘The authority may exercise, ‘in it.t own name or in the4iame of~’and’ as the agent for a

particular local entity, all of th~ rights, po~èrs and remedies of the local entity with respect to

the .pryjec~, or which may. be conferred upon the local enti~ by satute, rule, regulation or

judicial ddcision including all rights and remedies with respect to users of the project funded

by the loan distribute’d~o that local entity pursuant to this article

(3) The authority may by civil action mandamus or other ju~hcia1 or ~dministrative
proceeding compel performance by a local entity of all of the terms and conditions of the loan

agi eeri nt between the state and that local entity including
~

(A) ;The adjustment of service charges as reqiiired tb ~‘epa~ ,thh ‘lOan br o’thëiwise’ satisfy
the terms of,,~the loan agreement,

(B) The enforcement and collection of service charges and

(b) The enforcement by the local entity of all rights and remethes1co~nferred ~y statute

rule r~gulation or judicial decision The rights and remedies enumerated in~ this se~ition are

in addition to rights and remedies ~conferred upon the authority by law or pursuant to the loan

agreement
I

(c) For loans made for projects defined in subdivision (6), subsection (1) section one of this

article at th~ direction ~of the Department of Environmental Protection, the authority shall

take a security or other interest in real or personal property with the right to foreclose upon

a default to secure loans made from the fund

Acts 1994, ~ 61; Acts 1996, a. 2~7,eff. 90 days after March 8, 1996; ‘Acts 2007~ c:’132, eff., June ~, 2007.
5

5’.

§ 22C—2—7 Environmental review of funded projects

“~ United States Supreme Court

Environmental law Clean Water Act see S D Warren Co v

Clean ~iater dams discharge potential Maine Bd of Environmental Protection

state certification requirement under 2006 126 S Ct 1843

ARTICLE 4’ ‘, ~, .1

COUNTY AND REGIONAL SOLID WASTE AUTHORITIES

Section• ,‘ ‘ ‘ -‘ ..

‘

,,

Se~tion
-

22C—4---10. Mandatory disposal; proof. required;
.

waste a~iage~nent bo~d and the

penalty imposed; requiring solid Public Service Commission t& file

report

§ 22C-4—1O. MandatóI+ disposal; ~ró’of reqtiir~d~ penauity’ irnjo~d; requiring
solid ‘waste rn~nagement board and the Public Service Commis-,
sion to file report

(a) Each person occupying a residence or operating a busmess establishment in this state

shall either~
,

‘
.

‘

‘

.

,‘
‘

‘

.

. -.
‘

‘(1) Subscribe t~ and use a solid waste ‘collection’ service and pay ‘the fees established

therefor, or

(2) Provide~ proper proof that said pèrsdn ~rop’erly disj~os~’df ~olid ~‘t~”at least once

within every tl~irty~d~ay period at approved solid wastO ,facilitie~ ‘or in ‘afi3? other lawful

manner. The Secretary of the Department of Environmental Protection shall promulgate
rules pprsuant to chapt~er. t~’enty-nine-~ of tbis code regarding an approved method or

methods ‘of sup~ilying suCh ptoper’ proof. Ascivil penalty’ of one hundred fifty ‘dollars may be

assessed to the ‘person not receiving solid waste ~collection services in additioh to the unpaid
fees for everyi year that a fee is not paid Any person who violates the provisions of this

section by not lawfully disposing of his or her solid waste or failing to provide proper proof
that ie or sheJawlully disposes of his or her solid waste at least once a month is guilty of a

misderneahor. Upon conviction, he or ~I)e is subject to a fine of not less than fifty dollars nor

more than one thousand doll rs or sentenc’.ed to perform not less than ten nor more than.forty

1’1~

ENVIRQNMENTAL~RESOURCES § 22C-.-4—1O~TAL RESOURCES

~tion determines tO be

~id provided foi~ in this

‘aiit to the Cléãh WOtér

i~ Water Act 42U.S~C.
order of the ,qov~r~i,or

“S
1 ~

~otection or ,theta’geiicy
nsibili~ty for administer-’

q., as. Omended, and’ the

,inclusive, as, a~rieniled,

.tjon, authorty, dis~ict,
ivision, regional g6vern-
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ated or to b~e ~iocate~ it~

ies; ‘

,

~, ~
‘

~.

related t3 the facilities
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r, c. 132, eff. June 8, 2007.

t, see S.D. Warreli co. v.
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843.
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,
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CHARTER

PART I CHARTER

Edltor’s note: Printed in this part is the city’s Charter, being Acts 1929 (municIpal charters), ch. 4,
as approved by the governor on March 6, 1929, and effective on passage. Amendments are indicated

by parenthetical history notes following amended provisions. The absence of a history note indicates
that the provision remains unchanged from the original Obvious misspellings have been corrected

without notation. For stylistic purposes a uniform system of headings, catchlines and citations to state

statute has been used. Additions made for clarity are indicated by brackets.

Notwithstanding the preceding paragraph, the copy of the Charter used in preparation of this part is

the copy published in the city’s 1975 Code. The editorial note for same states (In part) as follows:

U~y section catchlines have been changed by the editors to more dearly and more fully Indicate the

contents of the sections and are not to be regarded as official; years have been changed from words to

numerals; a uniform system of capitalization has been adopted; in some sections italIcized words are

printed in Roman; and words and figures have been supplied by the editors for the purpose of clarity.”

The edltot~s note for the Charter as published in the city’s 1975 Code also states (In part) as follows:

According to the West WgInia Blue Book. 1973. page 820, the community which Is now Charleston

was “originally chartered in 1794 as Charles Town—, so] named by George Clendenin. one of the

earliest seWers, for his father, Charles Clendenin.” It became “Charleston” by Acts of Assembly 1817-

18, ch. CXV, p. 160 et seq., passed January 19, 1818, which provided, in pertinent part, that “the town

of Charles Town In the county of Kanawha, as the same has been heretofore laid off and the several

acts of Assembly for that purpose—shall be, and the same is hereby erected Into a town corporate, to

be known as distinguished by the name of ‘Charleston’—.” These Acts were, of course, those of the

general assembly of the Commonwealth of VirgInia. The first Act of the West WgInIa legislature
amending the town Charter was that of 1857, di. 127, p. 1555; and Charleston became a city by Acts

1875, di. 39, p. 47, whIch provided inter alla, for a common council consisting of a mayor, recorder and

nine councilmen, a body politic by the name “The City of Charleston.”

Sec. 1. Chaileston made a city coroorate and body oclitic.

Sec. 2. Corocrate l~nits.

Sec. 3. Twentvwards established.

Sec. 4. Munlcloel authorities: elective officers and aualiflcationa for holelng office.

Sec. 5. Officers In adddson to elective officers: satailes.

Sec. 8. Coroorate o~r vested in council.

Sec. 7. EnumeratIon of numerous miscellanecespowers of council: Iurisdiction beyond corporate limits.

Sec. 7-a. Autho#y of counciL murucioat iudoe. circuit and common oteas courts and judoes relatina to city licenses

~4n~I ~:-Pi1-

Sec. 8. Peraonsentitled to vote

Sr-~ 1’. !511n1.Trhr ‘f vothw ~rednr’r~ reolr~p~il boqks: r’”Marinr v’~ter~ ~riprf~rfp~ ~i’ i~t” ~nothec
duties of a,untvcouil.

Sec. 9-a. Soedal realsirars: comoensatlon of county court and clerk: delivery of reoisfratlon books to cliv dedc return

to dark of countY court.

Sec. 10. NomInation of candidates

Sec. II. When countvand city vøtinp orsdnc~g b~ the same: hew elediar to be held,
Sec. 12. Law amino oreoaration of ballot and method of voting.
Sec. 13. The council—The: how constituted.

Sec. 14. Same—QualifIcations: vacanaes.

Sec. 15. Same-Mayor: clerk: oresident oro temeore.

Sec. 16. Same-Reoresentation of new ward.

Sec. 17. Same-~Exercise of lealsiative functions: mformalion. etc.. from officers and emolovees.
Sec. 18. Auditofbooksandaccounts
S 1Q. Rpmovi ‘~f.~4ii i.: ~~pou ll~-~ fr ~j, ~‘li ~ ~‘~~I.”r ‘~ ‘~ffi. -uh ,~.-n..intrnant
authodtv.

Sec. 20. Rules and requlationsior government of council: record of meetings.
Sec. 21. Reauler meetinos of council
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Sec. 22. Soectal meetlnas of council.

Sec. 23. Council orocedure for contested elections, and ilahi of aooeal to circuit court.

Sec. 24. Oath of officers: how and within what time officers must oualify failure to aualtfv vacates office

• Sec. 25. Bonds of officers and employees: record of bonds.

Sec. 26. Quorum of council: comoelilno attendance of absent members
•

Sec. 27. Vothia in council and recording of votes.

Sec. 28. Cio, ciedi is ex officio dark of the council: councIl minutes and admissibility thereof in evidence.

Sec. 29. Holding two offices.

Sec. 30.faiitjre of mayor or other officer to make acocirtiments.

Sec. 31. Vacancy in office of mayor or treasurer: vacancy in office of aooointive officer officers hold office until

successors aualifled.unless previously removed.

Se&32~Cotruotion Wi ofFice.

Sec.33. Power of council to cornoel attendance of witnesses and c oduction of records.~eroaths and ounish

for contemot

Sec. 34. Absence or Inability of certain uffice~ to cerform duties.

Sec. 35. Election and term of office of elective officers: salary of mayor: anocinimerds by mayor acoolntment of city
dark: aoeointments by manager term of aspointive officers: duties of mayor and city solicitor salary of solicitor fee&

Sec. 38. Aooointment. comoenaation. cowers and duties of the mananer.

Sec 37. Franchises-Grantino: reasrecnents and limitations povemino: vote of council recuired
• Sec. 38. Same—Advertisement of aoolication submission toy.p1ar~.

Sec. 39. Committees of council: adioummeni of council meetings: oos*oonement of announcemem of vote.

Sec. 40. Style of ordinances

•
Sec. 41. Passage of ordinances: revision. reenactmen oramendment.ffectlve date. Dublicalion of caction or title:
resolutions and orders.

Sec. 42. OrdInances to be saread on records of council: Ordlnarice Record: code of ordinances.

Sec. 43. Officers conservatore of the ceace.

Sec. 44. Powers and duties otmunicroal ludas: maximum imorisonment for violation of ordinance~aooeat: exoense of
maintalnina oersons committed to county jail.

Sec. 45. Qualifications of municical judge: not to aceear as counsel in criminal cases: absence or inability to cerform
duties: bond.

Sec. 46. Bell.

Sec. 47. AuthorIty of council, manager end calice officers relating to nuisances: duties and resoonaibllfties of owners
and occuoants of arooertv: enlorcement.

Sec. 48.Connedion with sewer sYstem.

Sec. 49. Construction of sidewalks, curbs and guttars.duWotcountv clerk to tecordassessinents.

Sec. 50. Annual estimate for tax levy.
Sec 51. Authcdtv to law and collect taxes. limit of taxation.

Sec. 52. Collection of taxes.

Sec. 53. Powers of collector

Se 4~flietress for collection of taxes.

Sec. 55. lien on rest estate for taxes—Establishet enforcement by suli in court of record: priority of lien.

Sec. 56. Same-Enforcement by tax sale

S.i,c?.lJmiIiitc,i~•i-’ltf. .iI~~f..-.t1nPfrlt.::_ ~J.IT •I*1~rqr.~.~ ~.I1’WfthWi.lI-.r~.~•t~-_1l_. ghI~_tJ~j_j~ 1111(t!~iI-_

city limits: control of streets and schools within city: ioint ownershlo of bridaea.

Sec. 58. Deoositodes.

Sec. 59.Bonds—Authoritv to Issue: ourooses: interest limit: taxation to oay interest and crindeaL

Sec. 59-a. Same—For Imorovemeni of streets.

Sec. 60. Samé~-inantlclcetion of soecial assessments for street imorovements or sewer construction: limitation on

hidebted~

Sec. 61. Contracts for imorovernent of streets: assessment otcosi

Sec. 62. Seweraoe assessments aaainstcwners of abutlino nrcoertv: reculnne connection with sewer Includina cost

of drains In cost of street imarovemeot

sec. 82-s. ço~structto~ of sewer svsfem~ or common. lateral. t~ffflØi frupk or combined sewqrs,
Sec. 63. Resolution declarino necessity for street Im ement-Reaulre&orocedure for edootlon.

Sec. 64. Sama—Serv~ on ercoerty owners of notice of nassage.
Sec. 65 City executive ccwnmittees of Dolitical cailles.

Sec. 66. Bonds to cay citvs cost of knorovement of streets. etc.

Sec. 87. Heanno of Drooertv owners affected by imorovements: ordinance concerning imorovement.
Sec. 68. SOeCIaI assessments when several kinds of materials have been named In ordinance nmvidhigfor
knorevement.

Sec. 69. Vote of council reoulred for oubllc Imorovement oetitlonbvomoeflv owners.

Sec. 70. Assessment when oublic improvement ceases throueh or by oublic omoeilv ororcoerty of institution.

Sec. 71. ViThat cost of imorovement shell include.

Sec. 12.Jiing statement as orereaulsite to action for damaoes ansina out of thiorovemeit
Sec. 73. Liberal construction of oroceedings with reso~1o improvements.
Sec. 74. Election and three-fifths vote reauired for Issuance of bonds: reaulatkms govemino.
Sec. 75. AuthorIty of councIl to 1ev soecial leviesin vears1929 and 1930 for soeclal ourcoses.

Sec. 76. P~r of council as to oublic buildinos. hosnitals. libraries. etc.

Sees. 77—79. Firs decaitment cavil service
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Sec. 80. Political activities by members:of fireor oolice departments.

Sec. 81. Service of notice, summons. warrant. etc.

Sec. 82. Contested elections for councd.

Sec. 83. Duties of city clerk as to munidcal elections.

Sec. 84, Validorduiances and reaulations passed on or before May 1.1915. notinconsistenl with thus Charter. to

remain in effect until repealed.

Sec. 85. Powers and duties of oolicemen.

Sec. 88. CompensatIon of members otcounc& absence from meetinos.

Sec. 87. Reoorts by manaser to cowicil: reoocts:bv officersand emolovees under suoervisuon of manaaer.

Sec. 88. Additional method for Paving streets: assessment certificates.

Sec. 88-a. Void. Irrepular or omitted assessments.

Sec. 88-b. Assessment certificates to oav for cost of construction of sewers and sewer systems
Sec. 88-c. Subdividin~abuttinq~.landfor puraoseaf makino as~tpent~.
Sec. 89. InItiation of ordinances by voters.

Sec. 90. Reconsideration of ordinance motested be cetition: submission of ordinances to voters.

Sec. 91. Recalt of officers.

Sec. 92. Sianaturesand affidavits to oetitionsilled under three precedir~sections: form of submission of ordinance
all cite elections to conform to 8tateiaw.
. 93. ~wonsi methodlor construction c(sidewedis: assessment certificates.
Sec. 93-a. Transaiot of amoertvlo belumished by county assessor.

Sec. 94,Aulhoritv to issuewarrants: vacancy in office of municipal iudae.

Sec. 95. Statemertotclaim before action against cdv for damages for oersonal inhirv.

Sec. 96. Health commissioner.

Sec. 97. PolIce matron.

Sec. 98. CodIfication of ordinances.

Sec. 99. Cemeteries and burials.

Sec. 100. Buildlnainsoect~
•

Sec. 101. Power tobuv. sefi or exchanaereal estate.

Sec. 102. Zoning—Power of city.
Sec. 102•a. Same—Division oi’cltv into zoning districts

•

Sec. 102-b. Same-Desion of zomna uialions~con&deraIions inmakina.

Sec. i02~c. Same-Establishment, enforcement and thanc)eo1 zonina reautations and boundaries of zonina dislrftls:
hearina.

Sec. 102-d. Same--Chanae or reseat of zonina reoulatlona and boundaries: Drotests.

Sec. 102.e. 11. Same.-Zonmg commission.

Sec. 102-.. 112. Receal of Inconeislent laws

Sec. 1. Charleston made a city corporate and body politic.

The inhabitants of aN that part of the County of Kanawha Included and centered within the limits

hereafter prescribed in section two are hereby made a city corporate and body politic by the name of

“The City of Charleston,” and as such city it shall have perpetual succession and a common seal, and

by that name it may sue and be sued, plead and be Impleaded, and may purchase, hold, lease or sell

real estate and personal property necessary to the discharge of Its corporate duties, or needful or

convenient for the good order, government and welfare of said corporation.

Editor’s note: Except for the ‘perpetual succession’ provision and the provisions incorporating and
• naming the city, the provisions of Charter § I are covered by W. Va. Code § 8-12-1. See W. Va. Code

§8-1-6.

Sec. 2. Corporate limits.

The corporate territorial limits of the City of Charleston shall comprise all that pail of the

magisterial district of Chaileston and all that part of the territory of the magisterial district of Loudon In

the County of Kanawha and State of West Virginia, which Is bounded and described as follows, to wit

Description deleted.]

j Editor’s note: The boundary description has not been published. It has been rendered obsolete by
subsequent annexations.

State law references: Annexation, W. Va. Code § 8-6-1 et seq.; decrease of corporate limits, W. Va.

~m,,,m’Mp r~nm/aat~wav dfl/wv/west%2Ovjrgjnja/85/87?j~=temoIates$fi~=documcot4.. 313/2005
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Code § 8-7-1 et seq.

Sec. 3. Twenty wards established.

(Text deleted.I

Editor’s note: The editor’s note for Charter § 3 in the cify’s 1975 Code states as follows:

This section, as initially enacted by the legislature by Acts 1929, (Muni. ch.), ch. 4, § 3, divIded the city
into seventeen wards. By Ordinance No. 308, amendatory of this section, enacted Nov. 10, 1958, and

ratified at a special election held Dec. 13, 1958, the city was redivided Into nineteen wards. Due to

subsequent changes in population and the resulting necessity for more proportionate representation In

the city council, the council on Sept. 19, 1966, by affirmative vote of more than two-thirds of the

members, enacted Ord. No. 870, amendatory of this section, by redividing the city into eighteen wards,
described by metes and bounds, subject to a referendum as provided in W. Vs. Code § 8-4-7; and at a

special election on Nov. 8, 1966, held pursuant to prior notice duly published, a majority of the legal
votes cast were in favor of the amendment, which thereupon became effective with the dedaration by
the council of the results of that election, all in conformity with the provisions of W. Va. Code § 8-4-7.

The text of this section, as so amended, is omitted as obsolete in some respects due to subsequent
addition of territory, but it has been saved from repeal and is on file in the office of the city cleric.

Another reason for omission of the text of this section was that Ordinance No. 1570,7-1-74, directed

the mayor to appoint two special committees, one to. take a census of the city and the other, upon

completion of such census, to prepare and submit to the council a report, with recommendations for the

division of the city into wards and the number and boundaries thereof, the number of councilmen to

represent each ward, and the number of councilmen at large, together with a proposed ordinance to

effect such recommendations. Ordinance No. 3040, adopted on Dec. 20, 1982, redivided the city into

twenty wards, described by metes and bounds. For current division of the city into wards and the

boundaries thereof, see the official map of the city which, when completed and approved by the city
council, will be placed on file in the office of the city dark.

State law references: Authority to alter ward boundaries or number of wards, W. Va. Code § 8-5.7.

Sec. 4. MunIcipal authorities; elective officers and qualifications for holding office.

The munIcipal authorities of the City of Chaileston shall consist of a mayor, city treasurer,

municipal judge, and a member of the city council from each ward of the city, and six councilmen at

large, who shall be elected by the qualified voters of such city, and such officers shall for the

assessment year preceding their respective elections as hereinafter provided, has been assessed with

and paid taxes In the City of Charleston upon a valuation of at least one hundred dollars worth of real

estate or personal property therein, and any person elected to any one of such offices who has not

been assessed with and paid taxes on such amount of property shall not qualify or enter upon the

performance of the duties thereof, but such office shall thereby become vacant and shall be filled by a

qualified person as provided herein for other vacancies.

(Ord. No. 870, § 2,9-19-1966; Ord. No. 1620, § 2; Ord. No. 3040, § 2)

Editor’s note: The property ownership requirements in Charter § 4 violate W. Va. Const. art. Ill, § 17.

See State ex rel. Piccinllo v. City of Follansvee, 160W. Va. 329, 233 S.E.2d 419(1977). The note for

this section in the city’s 1975 Code states that Ord. No. 870 was enacted by affirmative vote of more

than two-thirdsof the membersof thecitycouncil, and itwasratifledbya majorltyofthe legalvotes
cast at a special election on Nov. 8, 1966.

Sec. 5. Officers In addition to elective officers; salailes.

in addition to the municipal authorities mentioned in sectIon 4 of this act this Charterj, the city
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shall have a manager, city clerk, municipal court clerk, city auditor, collector, chief of police, city
solicitor, assistant city solicitor, chief of fire department, engineer, health commissioner, building
inspector, lockup keeper, humane officer or officers and such member of polIcemen as council by
ordinance may direct. All the officers named in this and the preceding sections shall be paid proper
salaries which shall be fixed by the council, except as herein otherwise provided, and such salaries

shall be within the limits provided for by this act ithIs CharterJ.

Edltors note: The reference in Charter § 5 to the health commissioner is obsolete. See Charter §
96 (note). In addition, the last sentence Is covered by W. Va. Code § 8.5-12. See W. Va. Code § 8-1-6.

Sec. 6. Corporate power vested In council.

All the corporate power of said city shall be vested in and exercised by council or under its

authority, except as otherwise provided in this act (this Charterj.

Sec. 7. Enumeration of numerous miscellaneous powers of council; jurisdiction beyond
corporate limits.

The council of said city shall have, and Is hereby granted power to have said city surveyed, to

lay out, open, vacate, straighten, broaden, change grade of, grade, regrade, curb, widen, narrow,

repair, pave and repave streets, alleys, roads, squares, plots, sidewalks and gutters for public use, and

to alter, improve, embellish and ornament and light the same, and to construct and maintain public
sewers and laterals, and shall, in all cases, have power and authority to assess upon and collect from

the property benefited thereby, such part of the expanse thereof as shall be fixed by ordinance, except
as hereinafter provided, to have control of all streets, avenues, roads, alleys and grounds for public use
in said city, and to regulate the use thereof and driving thereon, and to have the same kept free from

obstruction, pollutIon or litter on or over them; to have the right to control all bridges within said city, and
the traffic thereover to change the name of any street, avenue or road within said city, and regulate
and cause the numbering and renumbering of houses on any street, avenue or road therein; to regulate
the naming of streets, avenues and public places; to regulate and determine the width of streets,
sidewalks, roads and alleys; to order and direct the curbing, recurbing, paving, repaving, and repairing
of sidewalks and footways for public use in said city to be done and kept dean and in good order by the

owners of adjacent property; to enter Into a contract with the County of Kanawha, or any Internal

improvement company for the joint ownership of any bridge by the city and such county or company,

upon such terms as may be prescribed in the contract, but any such bridge shall be a public highway
and the interest of the company, county and city shall be only such proportionate part thereof as It may

pay for or that may. be named in the contract; to prohibit and punish the abuse of animais; to restrain

and punish vagrants, mendicants, beggars, tramps, prostitutes, fortunetellers, palmists, drunken or

disorderly persons within the city, and to provide for their arrest and manner of punishment; to prohibit
and punish by fine the bringing into the city by steamboats, railroads or other carriers of persons known

to be paupers, dangerous or objectionable characters or afflicted with contagious diseases; to control

and suppress disorderly houses of prostitution or ill fame, houses of assignation and gaming houses or

any part thereof; to punish those guilty of possessing, transporting or sellIng intoxicating liquors and to

confiscate all automobiles, cars, wagons, boats, waterfcraftj and aircraft, beasts of burden and vehicles

of any kind in connection with which intoxicating liquors are had, kept or possessed for the purpose of

transportation or carrying in any way within the city; to punish those engaged in gaming and to

suppress all gaming or gambling houses, and all places where gambling or betting is In any way carried

on or pen’nltted, and to punish all persons in any way connected therewith; to prohibit within the city or

within two miles thereof, slaughterhouses, soap or glue factories and houses and places of like kind,
and any other thing or business dangerous, unwholesome, unhealthy, offensive, Indecent or dangerous
to life, health, peace or property; to provide for the entry into and the examination of all dwellings, lots,
yards, enclosures, buildings and structures, cars, boats and vehicles of every description, and to

ascertain their condition for health, cleanliness or safety; to regulate the building and maintenance of

party wails, partition fences or lines, firewalis, fireplaces, chimneys, boilers, smokestacks and stove

• ‘• • . 1 ~
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pipes; to provide for and regulate the safe construction, inspection and repairs of all public and

private buildings, bndges, basements, culverts, sewers, or other buildings or structures of any

description; to take down and remove, or make safe and secure, any and all buildings, walls, structures

or superstructures at the expense of the owners thereof, that are or may become dangerous, or to

require the owners or their agents to take down and remove them or put them in a safe and sound

condition at their own expense; to regulate, restrain or prohibit the erection of wooden or other buildings
within the city; to regulate the height, construction and inspection of all new buildings hereafter erected,
and the alteration and repair of any buildings already erected or hereafter erected In said city, and to

require permits to be obtained for such buildings and structures, and plans and specifications thereof to

be submitted to the building inspector~ to regulate the limit withinwhich it shall be lawful to erect any
steps, porticos, bay windows, bow windows, show windows, awnings, signs, columns, piers or other

projection or structural ornaments of any kind for the houses or buildings fronting on any street of said

city; to establish fire limits and to provide the kind of buildings and structures that may be erected

therein, and to enforce all needful rules and regulations to guard against fire and danger therefrom; to

require, regulate and control the construction of fire escapes for any building or other structures In said

city, to control the opening and construction of ditches, drains, sewers, cesspools and gutters, and to

deepen, widen and clear the same of stagnant water or filth, and to prevent obstruction therein, and to

• fill, close or abolish the same and to determine at whose expense the same shall be done; and to build
and maintain fire station houses, crematories, jails, lockups, and other buildings, police stations and

• police courts, and to regulate the management thereof; to acquire, establish, lay off, appropriate.
regulate, maintain and control public grounds, squares and parks, hospitals, market houses, city
buildings, airports, libraries and other educational or charitable institutions, either within or without the

city limits, and when the council determines that any real estate rights, or materials In or out of the city
is necessary to be acquired by said city for any such citypurpose, or for any public purpose, or Is

necessary in the exercise of its powers herein granted, the power of eminent domain is hereby
conferred upon said city, and it shall have the right to Institute condemnation proceedings against the

owner thereof, whether said property be In or out of said city, in the same manner, to the same extent,
and upon the same conditions as such power is conferred upon public service corporations by chapter
42 of the Code of West Virginia of the edition of 1923, and Is now or may be hereafter amended mow
W. Va. Code ch. 54); to purchase, sell, lease or contract for and take care of all public buildings and

structures and real estate deemed proper for the use of such city; and for the protection of the public to

cause the removal of unsafe walls, structures or buildings, and the filling of excavations; to acquire or

assist in acquiring land to be donated, dedicated or conveyed to, or otherwise vested in, the State of
West Virginia as a site for a state capital or other public buildings, and to donate, dedicate and convey
the same to said state or otherwise procure the title to the same to be vested in saId state; to prevent
injury or annoyance to the business of IndMduats from anything dangerous, offensive or unwholesome;
to abate or cause to be abated all nuisances and to that end and thereabout to summon witneSses and

hear testimony; to regulate or prohibit the keeping of gunpowder and other combustible or dangerous
articles, and to regulate the transportation of same through the streets, alleys and public places; to

regulate, restrain or prohibit the use of firecrackers or other explosives or fireworks, and all noises or

performances which may be dangerous, indecent or annoying to persons or tend to frighten horses or

other animals; to provide and maintain proper places for the burial of the dead, in or out of the cfty, and
to regulate interments therein upon such terms and conditions as to price and otherwise as may be

•

determined; to provide for shade and ornamental trees,shrubbery, grass, flowers and other
• ornamentation, and the protection of the same; to provide for the poor of the dty to make suitable and

proper regulations in regard to the use of the streets, public places, sidewalks and alleys by streetcars,
foot passengers, animals, vehicles, motors, automobiles, traction engines, railroad engInes and cars,
and to regulate the running and operation of the same so as to prevent obstruction thereon,
encroachment thereto, injury, inconvenience or annoyance to the public; and to regulate fares and

operation of motor vehicles operating on a fixed route used in the public transportation of passengers
or property: to purchase or otherwise secure life, health or accident policies on the group or other

convenient plan upon the members of the city police force and fire department, and as an element of

compensation of such members may appropriate the money necessary to defray the cost thereof;
whenever in its opinion the safety of the public so requires to authorize or require by ordInance any
railroad company operating railroad tracks upon or across any public street or streets of the city, to

construct and maintain overhead or undergrade crossings wherever the tracks of said company are laid

upon or across the public streets of such city, and to apportion according to general law between any
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•

such railroad company and city the cost of such construction and maintenance and the cost of

the acquisition of the necessary property and rights-of-way and the damages to abutting properties
between any such railroad company and city; to prohibit prize fighting and cock and dog fighting; to

• license, tax, regulate or prohibit theaters, moving pictures, circuses, and.exhibition of showman and

•

shows of any kind, and the exhibition of natural or artificial curiosities, carnivals, menageries and music
• exhibitions and performances, and other things or business on which the state does or may exact a

license tax; to organize and maintain fire companies and departments, and to provide necessary
apparatus, engines and implements for the same and to regulate all matters pertaining to the

prevention and extinguishing of fires; to make proper regulations for guarding against danger and

damage from fires, water or other elements; to regulate and control the kind and manner of plumbing
and electric wiring, the operation and height of flying of aeroplanes, airships and balloons; to regulate
wireless stations, radio stations and other appliances for the protection of the health and safety of said

dty to levy taxes on property, property and licenses, to license and tax dogs and other animals and

regulate, restrain and prohibit them and all other animals and fowls running at large; to provide revenue

for the city and appropriate the same to its expenses; to adopt rules for the transaction of business of

its own regulation and government; to promote the general welfare of the city, and to protect the

persons and property of citizens therein; to regulate and provide for the weighing of produce and other

articles sold In said city and to regulate the transportation thereof and other things, through the streets,
alleys and public places; to have the right to grant, refuse or revoke any and all licenses for the carrying
on of any business within said city on which the state exacts a license tax; to establish and regulate
markets and to prescribe the time for holding the same, and what shall be sold in such market, and to

let stalls or apartments and regulate the same; to acquire and hold property for market purposes; to

j regulate the placing of signs, billboards, posters and advertising on or over the streets, alleys,
sidewalks and public grounds of said city: to preserve and protect the peace, order and safety and

health of the city and its inhabitants, including the right to regulate the sale and use of cocaine,
morphine, opium and poisonous or dangerous drugs; to appoint and fix the place of holding city
elections; to erect, own, lease, authorize or prohibit the erection of gas works, electric light works or

water works,feny boats, in or near the city, and to operate the same, and to sell the product of services

therefrom and to do any and all things necessary and incidental to the conduct of such business; to

build, hold, purchase, own and operate toll bridges; to enter into an agreement with the County of

Kanawha, whereby the council and the county court of Kanawha County shall have the power and

authority to provide for a full time health officer in charge of all the general health and sanitation

activities and of the enforcement of all laws and regulations relating to public health, in the City of

Charleston, the County of Kanawha, and to provide for necessary assistants, nurses, derks and other

employees, and the expenses of the administration thereof, and to provide for a proper division of all

such expenses between the city and county, and make all needful rules and regulations to fully carry
into effect the said joint undertaking between the City of Charleston and the County of Kanawha; to

provide for the purity of water, milk, meats and provisions offered for sale in said city, and to that end

provide for a system of inspecting the same and making and enforcing rules for the regulation of their

sale; and to prohibit the sale of any unwholesome or tainted milk, meats, fish, fruit, vegetables, or the

sale of milk, containing water or other things not constituting a part of pure mil)q to provide for
• inspecting dairies and slaughterhouses, whether in or outside of the city, where the milk and meat

therefrom are offered for sale within said city, and to prohibit the sale of any articles deemed

unwholesome, and to condemn the same or destroy or abate it as a nuisance; to provide for the

regulation of public processioni so as to prevent interference with public traffic, and to promote the

good order of the city; to prescribe and enforce ordinances and rules for the purpose of protecting the

heafth, property, lives, decency, morality, cleanliness and good order of the city and its inhabitants and

to protect places of divineworship in and about the premises where held, and to punish violations of all
• ordinances, although the offense under and against the same shall also constitute an offense under the

laws of the State of West Virginia or the common law; to provide for the employment and safekeeping
of persons who may be committed in default of payment of fines, penalties or costs under this act (this
Charters, who are otherwise unable to discharge the same, by putting them to work for the benefit of

the city upon the streets or other places in or out of the city provided by said city, and to use such

means to prevent their escape while at work as the council may deem expedient; and the council may
fix a reasonable rate per day as wages to be allowed such persons until the fine and costs against him
(themJ are thereby discharged; to compel the attendance at public meetings of the members of the

council; to have and exercise such additional rights, privileges and powers as are granted to
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municipalities by chapter 47 now chapter 8, the Municipal Code of West Virginia (W. Va. Code

§ 8-1-1 et seq.)) of the Code of West Virginia as amended.

For all such purposes, except that of taxation and for purposes otherwise limited by this act this
Charter), the council shall have jurisdiction for one mile beyond the corporate limits.

And the council shall have the right to establish, construct and maintain public markets, landing
a,) ferries, wharves, parking places and docks on any ground which does or shall belong to said city, or

which it shall acquire, by purchase or otherwise, and to sell, release, repair, alter or remove any public
markets, landings, ferries, wharves, dikes, buildings or docks which have been or shall be so

constructed, and to levy and collect reasonable duty on vessels and other craft coming to or using said

landings, ferries, wharves, dikes, docks, parking places and buildings, and to preserve and protect the

peace and good order at the same, and regulate the manner in which they shall be used: and to have

the sole right, under state laws and in the same manner as now control county courts, to establish,
• construct, maintain, regulate and control all such wharves, docks, ferries and landings within the

corporate limits of said city.

To carry into effect these enumerated powers and all other powers conferred upon said city
• expressly or by implication in this and other acts of the legislature, the council of said city shall have the

power in the manner herein prescribed, to adopt and enforce all needful orders, rules and ordinances

not contrary to the laws and constitution of this state; and to prescribe, impose and enforce reasonable

fines and penalties, including imprisonment in the city lockup, jail or stationhouse, and to work

prisoners found guilty, as the council may prescribe, and market the products of such labor, and with

the consent of the county court of Kanawha County, entered of record, shall have the right to use the
•

Jail of said county for any purpose necessary to the administration of its affairs.

Editor’s note: Most of Charter § 7 is covered by W. Va. Code §~ 8-12-2, 8-12-5 et seq. See W. Va.

Code § 8-1-6. The provisions of this section pertaIning to punishment of possession or sale of

intoxicating liquors are superseded by the Alcoholic Beverage Control Act (W. Va. Code § 60-6-1 et

seq.). The provisions of this section pertaining to regulation of construction are somewhat inconsistent

with W. Va. Code § 8-1 2-1 3. Notwithstanding language in this section, penaltIes Imposed for ordinance

violations cannot exceed those imposed under W. Va. Code ch. 61 for similar offenses and no term of

imprisonment can exceed 30 days. See W. Va. Code §~ 8-1.6.8-11-1,8-12-5(57).

Sec. 7-a. Authority of councIl, municipal Judge, circuit and common pleas courts and
• Judges relating to city licenses.

The council of the City of Charleston shall have full discretion in the matter of granting, refusing
and revoking licenses for keeping hotels, eating houses and restaurants, garages, taxicab stands,

bowling alleys, pool and billiard tables and like tables, and for selling soft drinks, as in the case of other

licenses, and shall supervise, regulate and control all places hcensed for said purposes, and the

municipal judge shall have jurisdiction when such city license and regulation is sought to be evaded

and may prevent such evasion, provided, that no such license, regulation or control shall apply to any
fraternal beneficiary society permitted under the state laws. The council shall make no provision for the

licensing of automobiles or other motor vehicles, except that in the case of motor vehicles used in the

transportation of passengers or property for hire the council may require from the owner or operator of

any such vehicle a bond, with sureties, and in such penalty, and with such conditions as it may deem

proper. The council shall have power to enact and enforce proper ordinances for the purpose of

carrying into effect the powers hereby granted.

If any person fails or refuses to secure a license or to pay any license tax due the city, or (ails to

obtain a permit to do anything for which a permit is required by ordinance, in addition to all other

penalties and remedies provided by the ordinances of the city, the circuit court of Kanawha County and

the court of common pleas of Kanawha County, or the respective judge thereof, in vacation, upon
application in the name of the city or of any officer of the city, shall grant an injunction, inhibiting such

person from continuing the business until the full amount of the license tax and penalty prescribed by
the ordinance and due the city Is paid, or until the person has obtained the license or permit as required

— . a — a_as • . a
• S a . — a a —
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by any ordinance.

State law references: Authority to require license for anything for which state license is required,
unless prohibited by general law, and to impose a reasonable tax thereon not In excess of state tax, W.
Va. Code~8-13-4, 11-12-4.

Sec. 7-b. Regulation of operation of motor vehicles.

The council of the City of Charleston is hereby granted power, In addition to the powers
heretofore granted it, to regulate by ordinance the operation of motor vehicles and other vehicles in

said city, and the speed at Which the same may be driven, and to provide for the punishment of

violations of such ordinances; and said council Is given specific authority to punish the violation of

ordinances relating to the speed of such vehicles, or the operation thereof, by impounding or taking
possession of such vehides and retaining the same for such time as may be prescribed by ordinance

not to exceed thIrty days.

Editor’s note: The provisions of Charter § 7-b appear superseded by W. Va. Code §~ 8-11-1, 8-23-5

(57), 17C-2-7, 17C-2-8. See W. Va. Code § 8-1-6.

Sec. 8. Persons entitled to vote.

Every person qualified by law to vote for members of the legislature of this state (and who shall

have been a resident of said city for sIxty days preceding the day of election, of the ward In which he

offers to vote at least ten days preceding such day and a bona tide resident of the election precinct In

which he offer to vote) shall be entitled to vote at all elections held In said city by or under the authority
and control thereof.

Editor’, not.: The provisions of Charter § 8 are superseded by W. Va. Code § 3-1-3. See State ax

reL Peck v. City Council, 150 W. Va. 580,148 S.E.2d 700(1966). See also W. Va. Code § 8-1.6.

Sec. 9. BoundarIes of voting precincts; registration books; registering voters; transfer

from one precinct to another; duties of county court.

Voting precincts In the several wards for the city election shall be the same as to boundarIes as

those fixed by the county court for all state and county elections. The county clerk of Kanawha County
shall carefully preserve in his office, registration books of each general state and county election for all

of the precincts of the City of Charleston. and the original of said books shall be used as the registration
for all regular and special city elections, with such corrections as are herein provided for. Said

registration books shall never be out of the possession and control of the county court of Kanawha

County, or the derk thereof, except as hereinafter provided:

The county court of Kanawha County shall sit on the three last Saturdays and the last Monday
next preceding any regular election or primaiy in said City of Charleston for the purpose of registering
voters who have not been already registered in the various precincts, and for transferring voters from

one precinct to another which shall be done, upon a proper showing, by striking the name of the voter

from the registration book in which it appears, and placing the same upon the registration book of the

precinct in which the voter is entitled to vote, and no other way, and for striking off the name of any
voter from the registration books when It shall be shown to the satisfaction of said court that such

person is no longer a voter in said city, and said court shall also strike from such registration books the

name of any person known or proved to them to be dead. It shall be the duty of the derk of said city to

give notice of the time and place of the sitting of said court by pubilcatlon in two newspapers of

opposite politics printed and circulated in said city, once a week for four successive weeks before any
such municipal election or primary. The dark of the county court of Kanawha County shall transfer on

j the registration books the names of such voters as present themselves to him, in person, during such

days preceding any municipal election after the first Saturday on which the county court sits, as above

.

. . .,.__._.... • • ~ .1 —
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provided. The two major political parties, through the chairman of their respective municipal
executive committees, may appoint challengers to be present at the office of the derk of said county
court on the days when the said derk is herein authorized to make transfers, but said clerk’s decision in

the matter shall control.

(Acts 1933, Reg. Sess., di. 117)

Editor’s note: The provisions of Charter § 9 are superseded by W. Va. Code §~ 3-1-5,3-1-8,3-2-1
at seq. See W. Va. Code §8-1-6.

Sec. 9-a. Special registrars; compensation of county court and clerk; delivery of

registration books to city cleric; return to clerk of county court.

No special registrars shall be appointed for any municipal election or primary and the county
court of Kanawha County and the clerk thereof shall receive nothing for their services as required by
this and the last preceding section (~ 9~.

On the day prior to any municipal election or primary the clerk of said county court shall deliver

to the city derk of said City of Charteston all original registration books used in the last general county
and state election, as corrected by the county court of said county, and the clerk of said city shall send

the same to the various precincts of said city, as provided by law. After said registration books are

delivered to said clerk of said city, no person shall add to the same any name, nor erase therefrom any

name, and any person found guilty of either adding or erasing one or more names shall be guilty of a

felony and confined in the penitentiary not less than one, nor more than five years. As soon as may be

possible after the holding of any such municipal election or primary said original registration books shall

be returned by the clerk of said city to the clerk of the county court of Kariawha County, West Virginia,
who shall carefully preserve all of said registration books for such use as Is required by law.

(Acts 1933, Reg. Sess., ch. 117)

Editor’s note: The provisions of Charter § 9-a are superseded by W. Va. Code § 3-2-1 et seq. See

W. Va. Code §~ 8-1-8, 8-5-13.

Sec. 10. NomInation of candidates.

Candidates to be voted for at municipal elections.may be nominated by convention, or primary
election, as may be decided by the executive committees of any of the parties recognized by law in

said city, and candidates may be nominated by petition In the manner provided by chapter 3 of the

Code of West Virginia (W. Va. Code § 3-1-1 et seq.j. Each of the political parties having the right to

make a nomination under the election laws of West Virginia shall give notice of the manner of such

nomination by publication thereof in some daily newspaper printed in the City of Charleston for ten days
prior to the date of such convention or primary election.

Stat, law references: Municipal political party executive committees and municipal primary elections,
W. Va. Code § 8-5-14.

Sec. 11. When county and city voting precincts to be the same; how elections to be

held.

Whenever the county court of Kanawha County shall arrange the voting precincts In the City of

Charleston for state and county elections, according to the lines of the city wards, then such precincts
with the same boundaries and the same voting places as provided for such state and county elections
shall be the precincts for all city elections. Except as may be otherwise provided, by this act Ithis
Charterl, all city elections shall be held by the council and the officers therefor appointed in the way
and manner prescribed in chapter 3 of the Code of West Virginia. but no double election boards shall
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be appointed for any city election.

Editor’s note: Charter § 11 appears superseded by W. Va. Code §~ 3-1-5, 3-1-6. See W. Va. Code

Sec. 12. Law governing preparation of ballot and method of voting.

The preparation of the ballot and the method of voting and all other requirements of chapter 3 of

the Code of West Virginia W. Va. Code § 3-1-1 et seq.], except as changed or modified by this act this
Charterj, shall govern all city elections held under the provisions hereof.

Sec. 13. The council—Title; how constituted.

The City of Charleston shaU have a council, which shall be known and styled as the NCoundil of

the City of Charleston and shall consist of one resident of each of the wards of the city, and five

councilmen to be voted for by all the voters of said city, all of whom shall be nominated, voted for and

elected in the manner herein provided.

Editor’s note: The provisions of Charter § 13 mandatIng the size of the council are superseded by
the provisions of Charter § 4.

Sec. 14. Same—Qualifications; vacancies.

Only citizens entitled to vote and residents and voters of their respective wards and having the

proper qualifications hereinbefore provided shall be eligible to be elected to the office of councilmen

Icouncilmani from their respective wards and at large, and each councilman so elected from a ward

shall continue to be a resident of the ward from which he Is elected during his entire term of office.

At the election to be held on the third Tuesday in May 1999, there shall be elected one member

of the council from each ward and five members of the council from the city at large. If any person
elected to council fails to qualify within twenty days after he is declared elected, or resigns as a

member of the council, or ceases to be a resident of the ward from which he Is elected, then his office

shall thereby be vacated and the council shall fill such vacancy by the election of some qualified person
for such unexpired term. No person shall be declared elected by the council unless he receives the

votes of at least a majority of the members elected thereto and the minutes of such meeting shall show

that fact

(Ord. No. 6050, 12-5-1994)

Editor’s note: The number of at-large councilmembers stated in Charter § 14 is superseded by the

provisions of Charter § 4.

Sec. 15. Same—Mayor; clerk; president pro tempore.

The mayor shall be the presiding officer of the council and be a member thereof, with the right
to vote on all questions the same as any other member of said council, and the city clerk shall be ex

officio clerk of the council, and the mayor and city clerk shall each perform such other duties as the

council may require of them. The council shall, at its first meeting after each election, select one of its

body as president pro tempore, who shall in the absence of the mayor, preside as chairman of the

meeting of the council, and in the absence of both the mayor and president pro tempore at any meeting
of the council, some member of the council shall be elected to preside over such meeting.

Editor’s note: Most of the first sentence of Charter § 151s covered by W. Va. Code §~ 8-9-1, 8-9-2,
8-10-3. See W. Va. Code § 8-1-6.
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Sec. 16. Same—RepresentatIon of new ward.

Whenever by the extension of the corporate boundaries of the city a new ward is created as

part of the city, such new ward shall have representation in the city council and within thirty days after

the act creating such new ward takes effect, the council shall proceed to elect one qualified resident

thereof, as a member of said council, to hold office until the next general city election.

Sec. 17. Same—Exercise of legislative functions; Information, etc., from officers and

employees.

The council shall exercise all of the legislative functions of the city government end shall have

the right to demand of any city official, or employee, information, explanations, facts, detalls,

correspondence, or other papers affecting the city’s interest and it shall be malfeasance and neglect of

duty for any such official or employee to fail or refuse to comply with such demands.

State law references: Powers of municipal governing bodies generally, W. Va. Code §~ 8-11-1 et

seq., 8-12-5.

Sec. 18. AudIt of books and accounts.

The council shall by proper ordinance provide for the auditing of all the books and accounts of

the city at least once in each year, and shall employ a reputable certified public accountant for such

purpose, and such audit shali show the complete financial condition of the city at the time thereof and

the receipts and disbursements of all moneys during such year. The council may also provide by
ordinance for the publication of the report of the accountant on the financial condition of the city at least

once in each year, and such report of the accountant shall be spread upon the records of the council

and be a public record for all purposes.

Editor’s note: The provisions of Charter § 18 appear to be covered by, inconsistent with, and not

needed in light of W. Va. Code §~ 6-9-7, 8-13-18, 8-13-23. See W. Va. Code § 8-1-6.

Sec. 19. Removal of officers by council or by circuit court of Kanawha County, or by
officers having appointment authority.

Any member of the council, and any city official, either elected or appointed, may be removed

from his office by the council for any of the following causes: official misconduct, incompetence,
habitual drunkenness, neglect of duty, or gross Immorality. The charges against any such officer shall

be reduced to writing and entered of record by the council, and a summons shall thereupon be issued

by the city clerk containIng a copy of the charges and requiring the officer named therein to appear and

answer the same on a day to be named therein, which summons may be served in the same manner

as a summons commencing an action may be served, and the service must be made at least five days
before the return day thereof, and It shall require the affirmative vote of two-thirds of all the members

elected to council to remove any such official. The circuit court of Kanawha County shall have

concurrent jurisdiction with the council to try, hear and determine any proceedings for the removal of

any city official for any of the causes herein mentioned.

The mayor, or any other city official having the power of appointment, shall have the absolute

right in his discretion to remove any of his appointees and appoint another qualified person in his place,
but such removal shall be In writing and served upon said official so removed, and all the rights and

powers of such official shall cease and end from the time of such service.
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Sec. 20. Rules and regulations for government of council; record of meetings.

The council shall make proper rules and regulations for Its own government and the conduct of

its business, which rules shall not be contrary to, or inconsistent with, any of the provisions of this act

this Charter], and such rules shall be duly entered of record and shall be published by the council in

any municipal code or other publication made by the council of this act and the ordinances of said city.
The council shall cause a record of its meetings to be kept and recorded by the city clerk In a well

bound book provided by the council for that purpose, which book shall remain In the custody and at the

office of the city clerk, and all the books containing the proceedings of former councils or other

governIng bodies of the City of Charleston, shall likewise remain in the custody and be kept at the office

of the city clerk, and all such books and all city records shall at reasonable hours and In a reasonable

manner be open to the inspection of the public.

EdItoi~s note: The provisions of Charter § 20 appear to be covered by W. Va. Code §~ 6-9A-5, 8-9-

3, 8-12-5(45), 29B.1-3. This section may be somewhat inconsistent with such provisions. See also W.

Va. Code §8-1-6.

Sec. 21. Regular meetings of council.

The council shall hold regular meetings on the first and thIrd Mondays of each month, and the
hour and place of such meetings shall be fixed by the council in the rules adopted by it.

Sec. 22. Special meetings of council.

Special meetings of the council shall be held when called by the mayor or ten members thereof.

In either case, the call therefor shall be in writing and signed by the mayor or members Issuing it. and
shall state the time, place and business to be considered thereat, and a copy thereof shall be seried

upon each member of the council then in the city, and also be published on two successive days in two

daily newspapers printed and circulated therein. No business, other than that stated in such call, shall

be considered at such meeting.

Sec. 23. Council procedur. for contested elections, and right of appeal to circuit court.

All contested elections shall be heard and determined by the council and such contests shall be

made and conducted In the same manner as provided for In the case of contests for county and district

officers; and the council shall conduct its proceedings in such cases as nearly as practicable in

conformity with the proceedings of the county court in such cases, and there shall be the same right of

appeal, in the same way, to the circuit cowl of Kanawha County.

Editor’s note: The provisions of Charter § 23 appear to be superseded by W. Va. Code §~ 3-7-1 et

seq., 8-5-17. See W. Va. Code § 8-1-6.

Sec. 24. Oath of officers; how and within what time officers must qualify; failure to

qualify vacates office.

All officers elected and appointed shall take an oath, before some one authorized to administer

oaths, that they will support the Constitution of the United States, the constitution of this state, and will

faithfully and Impartially discharge the duties of their respective offices to the best of their skill and

judgment; that they are not and wili not dunng their term of office, in any way or manner become

pecuniarily interested directly or indirectly In any contract with the city, in any franchise granted by it, or
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in the purchase of supplies therefor. When the officer shall have made such oath In writing and
filed the same with the city derk and shall have given the bond required of him, he shall be considered

as having qualified for the office to which he was elected or appointed; provided, that If any person so

elected or appointed shall not qualify for said office as herein prescribed, within twenty days after he

shall have been officially declared elected or appointed thereto, said office shall ipso facto become

vacant, and said vacancy shall be filled in the same manner as other vacancies therein are provided for

in this act this Charter).

State law references: Oath of municipal officers, W. Va. Code § 8-5-8.

Sec. 25. Bonds of officers and employees; record of bonds.

The mayor, manager, city clerk, municipal court cleric, treasurer, city solicitor, city collector,
municipal judge, health commissioner, chief of police and chief of fire department, each shall, before

entering upon the discharge of their respective duties, give an official bond, conditioned for the faithful

performance of such duties as are prescribed In this act this Charter) or any ordinance now or

hereafter passed, in amounts as follows: The mayor, one thousand dollars; manager, ten thousand

dollars; city collector, ten thousand dollars; the treasurer, sixty thousand dollars; the city clerk,
municipal court clerk, municipal judge and city solicitor, three thousand dollars, respectlvely health

commissioner, chief of police and chief of the fire department, one thousand dollars, respectively.

The council may require additional bond from any of said appointive officers, and may likewise

require bond, In whatever sum they may fix, of any other appointive officer or employee. All bonds of

officers or employees shall, before their acceptance, be approved by the council. The minutes of the

meeting of council shall show all matters touching the consideration or approval of all bonds, and when

said bonds are approved and accepted, they shall be recorded by the city clerk In a well-bound book

kept by him at his office for that purpose, which book shall be open to public inspectIon; and the

recordation of such bonds as aforesaId shall be prima fade proof of their correctness, and they, as so

recorded, as well as copies thereof duly attested by the city clerk under the seal of the city, shall be

admitted as evidence in all courts of this state. The city cleric shall be the custodian of all bonds, except
that given by him, and as to it, the city treasurer shall be custodian. All bonds, obligations or other

writings taken in pursuance of any provisions of this act (this Charter), shall be made payable to Nthe

City of Charleston, and the respective persons, and their heirs, executors, administrators and assigns
bound thereby shall be subject to the same proceedings on said bonds, obligations and other writings,
for the purpose of enforcing the conditions of the terms thereof, by motion or otherwise, before any
court of record held In and for the County of Kanawha, that collectors of county levies and their sureties

are or shall be subject to on their bonds for enforcing the payment of the county levies.

Sec. 26. Quorum of council; compelling attendance of absent members.

A majority of the whole number of members elected to the council shall be necessary for the

transaction of business, but a smaller number may adjourn from time to time and may compel the

attendance of absent members, in such manner and under such penalties as it may by rules provide.

Edlto?s note: The quorum requirement in Charter § 26 Is covered by W. Va. Code § 8-9-1. The

ucompelling attendance requirement in such section may be inconsistent with such statute. See also

W. Va. Code §8-1-6.

Sec. 27. VotIng In council and recording of votes.

Unless otherwise herein provided, the vote upon any question or motion before the council may
be viva voce when unanimous; but if the question or motion does not receive the unanimous vote of the

members present, the vote shall be taken by roll call of the members and made a part of the minutes of

the meeting, and when the vote is unanimous the minutes shall so state.
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State law references: Records of meetings, W. Va. Code § 8-9-3.

Sec. 28. CIty clerk is ex officio clerk of the council; council minutes and admissibility
thereof In evidence.

The city derk shall be ex officio derk of the council and shall keep detailed minutes of its

meetings and proceedings in a well-bound book for that purpose, which shall remain in the custody of

the city deck at his office and open to public inspection. The minutes of every meeting after being
corrected, shall be signed by the mayor and city deck, and, if thus recorded and signed, they shall be

admitted as evidence in any court of record in this state.

State law references: Council records and minutes of proceedings, W. Va. Code § 8-9-3; duty of

municipal recorder to keep the journal of proceedings of governing body, W. Va. Code § 8-10-3.

Sec. 29. HoldIng two offices.

No officer of the city shall hold two offices with the city at the same time, or be employed by~the
city in any other capacity, without first having the consent of the council.

Sec. 30. Failure of mayor or other officer to make appointments.

Whenever the mayor or other officer shall fail to make any and all appointments under him, or

required to be made by him, for a period of thIrty days from the time such appointment should have

been made, his office may be declared vacant by the council, and his successor appointed, in the

manner herein provided.

Sec. 31. Vacancy in office of mayor or treasurer; vacancy In office of appointive officer;
officers hold offic. until successors qualified, unless previously removed.

Whenever a vacancy for any cause whatever shall occur In the office of mayor or treasurer, the

council shall elect some qualified person to fill said vacancy until the next city election, and until his

successor shall have been elected and qualified; and when such vacancy shall occur in the office of

any appointive officer, his successor shall be appointed by the person making the original appointment,
or his successor in office, as hereinbefore provided, and all elective and appointive officers of said city
shall hold their respective offices until their successors are elected, or appointed, and qualified, unless

sooner removed.

Sec. 32. CorruptIon in office.

Any member of council or any officer of, or connected with, the city government pursuant to any
law of this state or ordinance of the city now or hereafter passed, who shall, in his official capacity or

under color of his office, knowingly or willfully, or corruptly vote for, assent to or report in favor of, or

allow, or certify for allowance, any claim or demand against the city, which daim or demand shall be on

account or under color of any contract or agreement not authorized by or In pursuance of the provisions
of this act (this Charterj, or the ordinances of the city, or any claim or demand against the city and

which daim or demand or any part thereof shall be for work not performed for and by authority of said

city, or for supplies or materials not actually furnished thereto pursuant to law or ordinance, and every
such member or officer as aforesaid who shall knowingly vote for, assent to, assist or otherwise permit,
or aid in the disbursement or disposition of any money or property belonging to the city to any other

than the specific use or purpose for which such money or property shall be or shaft have been received
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or appropriated or collected or authorized by law to be received, appropriated or collected, shaH,

upon conviction thereof, be punished by imprisonment in the county jail for a period of not less than

sixty days nor more than one year or by fine of not less than five hundred dollars, nor more than two

thousand dollars. or by both. But the council shall pay any just obligations made by the city and keep
and perform all contracts, agreements and obligations made under the law as it was the day before this

act goes into effect this Charter became effective on March 6, 1929J, and for which and on which the

city is liable or obligated.

Sec. 33. Power of council to compel attendance of witnesses and production of records,
administer oaths and punish for contempt.

The council in the exercise of its powers and the performance of its duties, as prescribed by this

act this Charterj, and by the laws of the state, shall have the power to enforce the attendance of

witnesses, the production of books and papers, and the power to administer oaths in the same manner

and with like effect, and under the same penalties, as notaries public, Justices of the peace, and other
• officers of the state authorized to administer oaths under state laws; and said council shall have the

power to punish for contempt as is conferred on county courts by section 13 of chapter 39 of the (statej
Code now W. Va. Code § 7-1.61. All process necessary to enforce the powers conferred by this act on

the council shall be signed by the mayor (or acting mayor), and may be executed by any member of the

police force.

Sec. 34. Absence or Inability of certain officers to perform duties.

Whenever for any reason the mayor shall be absent from the city, or unable to attend to the

duties of his office temporarily, the president pro tempore of the council shall perform them during such

absence or Inability, and in the absence or Inability of the manager to attend to the duties of his office

temporarily, the mayor shall designate someone to perform such duties, provided, that such temporary
absence or inability shall not exceed thirty days, but if such absence or inability shall exi~eed thirty
days, then such appointment or designation shall be submitted to the council, for confirmation or

• rejection. In the absence or inability of any other appointive city official to perform the duties of his

office, the person or body making the original appointment, or his successor in office, shall designate
someone to fill such office temporarily, or If such absence or inability extends over a period of sixty
days, he may appoint someone to fill such office permanently.

Sec. 35. ElectIon and term of office of elective officers; salary of mayor; appointments
by mayor; appointment of city clerk; appointments by manager; term of appointive
officers; duties of mayor and city solicitor; salary of solicitor; fees.

•
The mayor, members of council, municipal judge and treasurer elected on the third Monday in

April 1995, shall begin their term on the first Monday in May after their election and shall hold office

until the third Monday in June, 1999, and their successors shall be elected on the third Tuesday In May,
1999, and at Intervals of four years thereafter and their term shall begin on the third Monday of June

after their election. The mayo?s salary shall not be less than three thousand nor more than five
thousand dollars per annum.

The mayor shall appoint the city solicitor, an assistant city solicitor, the chief of police, human

officer or officers, building inspector, collector, city auditor, engineer, health commissioner, lockup
keeper, municipal court derk, and the chief of the fire department, and these appointments shall not

require any confirmation by the council but shall be made at the discretion of the mayor, who shall, with
•

like discretion, have the full and complete power of removal thereof. The mayor shall appoint the

manager, by and with the advice and consent of the council. The council shall, either at a regular or

special meeting called for that purpose, pass upon such nomination and either confirm or reject the

same, and If such nomination is rejected, then the mayor shall submit to the council a further

• ~ . . ,r,r . . - .~. ..r.. — J .~ ....
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nomination of some other person or persons until the nomination is confirmed by council, for

said office of manager, but it shall be the duty of the council to pass upon all nominations without
• unreasonable delay and in any event within two weeks after the submission of the same, and the

failure of members of the council to pass thereon within such time shall be cause for the, removal from

•

office of such members of the council as shall have refused to act thereon.

The council shall appoint a city deck. The manager shall appoint or employ such persons as the
• ordinances of the city may require or the council may authorize by proper resolution. All such officers

shall be appointed for the term of four years and until their successors are appointed and qualified,
unless they are removed in the way and manner In this act (this Charter) provided.

It shall be the duty of the mayor to attend all meetings of the council and preside over that body.

it shall be the duty of the mayor to see that all of the laws and ordinances of the city are

enforced and he shall have a general oversight over the peace, health and good order of the city.

The duties of the city solicitor or assistant city solicitor shall be to attend the sessions of council

(and) to prosecute all suits in behalf of the city and defend all suits against the city, to advise the

council and all of the departments of the city and in general to look after the interests of the city when It

shall need legal services. The salary of the solicitor shall be not less than three thousand nor more than

five thousand dollars per annum.

All fees of every kind collected by any officer or employee, including the municipal judge when
acting as a justice, shall be paid to the city treasurer.

(Ord. No. 6050,12-5-1994)

Editor’s note: The provisions of Charter § 35 relative to the salaries of the mayor and solicitor are

superseded by W. Va. Code § 8-5-12. See W. Va. Code § 8-1-6. The provisions of Charter § 35
relative to the mayor attending council meetings and presiding at same (i.e., the fourth paragraph) are

covered by W. Va. Code § 8-9-1. See W. Va. Code § 8-1-6. The fifth paragraph of Charter § 35 Is

covered byW. Va. Code § 8-10-1. SeeW. Va. Code § 8-1-6.

Sec. 36. Appointment, compensation, powers and duties of the manager.

The manager shall be appointed in the way and manner hereinbefore provided and shall

receive such salary as council may by ordinance prescribe, provided such amount shall not be less

than three thousand nor more than five thousand dollars per annum, and he shall have the right to

employ one clerk at such salary as council may fix, and such other help as he may require and as

council may from time to time allow.

The manager shall devote his entire time and attention to the duties of his office, and shall have

¶ supervision and control of the executive work and management of the heads of all departments under

his control as directed by the mayor. He shall make all contracts for labor and supplies, and generally
perform all of the administrative work of the city, and such other duties as council may require of him,
and shall possess such other powers and perform such other duties as council shall prescribe.

Editor’s note: The provisions of Charter § 36 relatIve to the salary of the manager are superseded
by W. Va. Code §8-5-12. See W. Va. Code §8-1-6.

Sec. 37. Franchises—GrantIng; requirements and limitations governing; vote of council

required.

Franchises or permits granting the right of occupancy of any portion of the streets or alleys for
works of public utility or other use, or granting any right or privilege, Which the city has the power to

grant to IndivIduals, firms or corporations, in order that the latter may serve the pubhc, may be made

p only upon the following restrictions and conditions: Such franchises, rights and privileges shall be

granted only by ordinance duly passed by the council.

hftn:/flib9.municode.comJgatcway.dIYv/west%2Onja/8587?mnIat~Fn=docum~nt.fr... 3/3/2005
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•

No grant of any such franchise shaU be made without, at the time of making It, providing that the

grantee shall indemnify the city against all damages caused by construction, maintenance or operation
• of such works. Mditional provisions and conditions shall be made for the protection of the public

against damage or inconvenience by reason of the construction, maintenance or operation thereof.

• No grant of a franchise for the extension of or an addition to any line or work of public service

through, over or under any additional street or territoiy of the city, shall be made for a period extending
beyond the time limit for the expiration of franchise of the principal work of which it is an extension and

•
if the franchise of the principal work is one granted before this act this CharterJ goes into effect and not

limited as to time, any franchise granted for an extension or addition thereto shall nevertheless be

made subject to the conditions thereof, including a time limit for a period not exceeding twenty-five
years. All franchises hereafter granted shall embody therein a plainly expressed condition, where the

franchise is for work to be useful chiefly to the citizens of the city, that at the expiration of such

franchise or certain periods therein mentioned, the grantee shall, if required by the governing body of

the city, sell to the city the plant at its actual value, exdusive of any value for the franchise granted by
the city or its earning capacity or productive worth, and no exclusive franchise shall be granted.

If the city and the owner of the plant cannot agree upon its worth, then the value shall be

•

ascertained by an Impartial arbitration, one arbitrator to be selected by the city, one by such owner of

the plant, these two to select a third and the decision of any two to be binding upon both parties, and If

they shall fail for a period of thirty days to select such third arbitrator, then either party may apply to the

judge of the circuit court of Kanawha County who shall then appoint such third arbitrator.

No franchise shall be granted without the affirmative vote of two-thirds of all the members

elected to said council.

Editor’s note: The provisions In Charter § 37 requiring that a franchise can only be granted by
ordinance are covered by W. Va. Code § 8-11-3. See W. Va. Code § 8-1-6. The 25-year time limitation

In Charter § 37 Is superseded by W. Va. Code § 8-31-1. See W. Va. Code § 8-1-6. The last sentence

in Charter § 37 appears inconsistent with W. Va. Code § 8-11-4. See W. Va. Code § 8-1-6.

Sec. 38. Same—Advertisement of applIcation; submission to voters.

When any franchise, permit or license granting the right to use the streets, alleys, or public
grounds, shall be applied for, the application or petition shall be advertised in two newspapers,

published in said city, thIrty days before the same shall be heard and determined by the council; and

any ordinance granting such rights and franchises shall, on the petition of ten percent of the votes cast

for all candidates for the office of mayor at the last preceding election, be submitted to the voters at a

special election, for adoption or rejection, which shall be by a majority of the votes cast; said election to

be held and conducted as other municipal elections are held; except that all of the expenses of said

election shall be borne by the party or corporation desiring said rights and franchise. All such

ordinances shall protect the Interests of the city, as provided in section 37, as well as such additional

conditions, compensations or limitations as council may prescribe.

Editor’s note: The notice requirements in Charter § 38 are inconsistent with W. Va. Code § 8.31-1.

See W. Va. Code § 8-1-6. The referendum provisions In Charter § 38 appear inconsistent with W. Va.
Code §8-11-4. See W. Va. Code §8-1-6.

Sec. 39. CommIttees of council; adjournment of council meetings; postponement of

announcement of vote.

Council shall have the right to appoint such committees of its own body as It may deem proper,
and may give such committees power and authority to perform any duties and make any reports to

council concerning the duties of council, and council may adjourn its meetings from time to time,

pending the consideration of any matter, franchise or ordinance, and may postpone the announcement
of any vote to an adjourned meeting or to a future meeting.
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Sec. 40. Style of ordinances.

The style of all ordinances enacted by the council shall be uBe it Ordained by the Council of the

City of Cha,leston.

State law references: Ordinance adoption, W. Va. Code § 8-114

Sec. 41. Passage of ordInances; revision, reenactment or amendment; effective date;
publication of caption or title; resolutions and orders.

No ordinance shall be passed, except by bill, and no bill shall be so amended in its passage as

to change its original purpose. All bills must be in writing and read in full when presented at a regular or

special meeting of council, and except in case of emergency and when so authorized by a vote of four-

fifths of the members elected, taken by yeas and nays, no bill shall be considered for final passage at

the meeting at which it is introduced; but at any subsequent regular or special meeting bills may be

taken up for consideration and final action. No bill except in case of emergency evidenced by a vote of

four-fifths of the members of council elected shall be considered for final passage unless the same has
been referred to a committee for report. All amendments made by a committee to a bill shall be

reported to council and incorporated in said bill, and before final action On said bill, the bill with any
amendments shall be fully and distinctly read, after which reading, whether at the meeting at which the

bill is reported or a subsequent meeting, the bill may be considered for final action. No bill shall become

an ordinance unless on its final passage the vote be taken, the names of the members voting for and

against the same be entered of record in the minutes of council, and a majority of all members elected

recorded thereon as voting In its favor. Bills referred to a committee may be withdrawn therefrom at any
subsequent meeting for present consideration by an affirmative vote of a majority of the members of
council present. No bill except general appropriation bills, which may embrace the various subjects and

accounts for and on account of which moneys are appropriated, and bills fixing the annual salaries of
officers and employees of the city, and bills, providing for the paving or improving of streets, or

construction of sewers, shall contain more than one object and that shall be expressed In the title, but if

any object shall be embraced in an ordinance which is not so expressed the ordinance shall bevold

only as to so much thereof as shall not be so expressed. No ordinance shall be revised or reenacted by
merereferencetothetitiethereof,butthesameshailbesetforthatlengthaslfftwereanorlginal
ordinance, nor shall any ordinance be amended by providing that, designated words thereof be stricken

out and others inserted in lieu thereof, but the ordinance or sections amended shall be set forth in full

as amended. All ordinances in force at the time (March 6, 1929J this act (this CharterJ goes Into effect.
not inconsistent herewith, shall remain in full force until altered or repealed as herein provided, and all

rights, actions, prescriptions and contracts of the city not inconsistent therewith shall continue to be

valid as if this act this Charterj had not been passed.

Any ordinance heretofore passed which may be void on account of failure of council property to

observe any provisions of the Charter of the City of Charleston or ordinances in force at the time said

ordinance was passed shall so far as it may affect the validity of any paving or sewer assessments

heretofore laid, be in full force and effect until repeated or amended, the same as if legally passed. No

ordinance of the council shall take effect until the expiration of five days after its final passage, unless

the council shall by a vote of three-fifths of its members elected, taken by yeas and nays, otherwise

direct. It shall be the duty of the city derk to make publication of the caption or title of evety ordinance
in a newspaper of general circulation In the City of Charleston within five days after its passage, but
failure so to do shall not affect the validity of any such ordinance.

Resolutions and orders of council other than ordinances may be considered for final passage at

the meeting at which they are proposed, and shall, unless otherwise provided therein, be In force and
effect from and after their passage.

Edito?s note: Except for the last paragraph, the provisions of Charter § 41 are superseded by W.
Va. Code §8-114 See W. Va. Code §8-1-6.
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Sec. 42. Ordinances to be spread on records of council; “Ordinance Record”; code of

ordinances.

All ordinances passed, shall be spread in extenso upon the records of the council when

adopted. The council shall also provide a well-bound book designated as ~Ordinanoe Record. in which

shall be copied by the city clerk all ordinances, In the order in which they are passed, which ordinances,
when so copied, shall be compared with the originals by the mayor and shall be signed by him when

found correct Such books shall be indexed so as to show in brief form the substance of the ordinance,
and shaH be received by all courts and Justices in this state as evidence, but the council may adopt by
ordinance property designating and describing It, a code of laws and ordinances, which when adopted
shall be printed in book form, or said council may designate any committee, or attorney, or the city
solicitor to prepare a code of ordinances for the government of the City of Charleston, and said council

may by ordinance adopt the code so prepared as a whole, and when said ordinance adopting said

code shall have bean passed by the council, the said code shall be and become the law and

ordinances of said city, and may be printed by order of the council, and the same shall be so received

as evidence of what Is printed therein, until errors or omissions be affirmatively shown therein.

Editor’s note: The requirement in Charter § 42 that ordinances be placed In a well-bound book Is

superseded somewhat by W. Va. Code § 57-1..7a. See W. Va. Code § 8-14. The codification authority
in Charter § 42 is superseded by W. Va. Code § 8.11-4(b). See W. Va. Code § 8-1-6.

Sec. 43. Officers conservators of the peace.

All persons elected or appointed to the offices named in this act (this Charterl shall be
conservators of the peace within said city, and they, and any other officer provided for under this act

this Charter), may be given authority of police officers by the council.

Sec. 44. Powers and dutIes of municipal Judge; maximum imprisonment for violation of

ordinance; appeal; expense of maintaining persons committed to county jail.

The municipal judge shall be ex officio a justice and a conservator of the peace, and with

authority to issue processes for all offenses committed within the police jurisdiction of the City of

Charleston, of whIch a justice of the peace has Jurisdiction under state statutes, and for all violations of

any city ordinances, and shall have charge of and preside over the municipal court of such city; and

may commit persons charged with felony or misdemeanor to jail or take bond for their appearance
before the grand Jury of the circuit, intermediate or other courts of Kanawha County; he shall keep an

accurate record of all his Judicial proceedings In said court, showing the style of each case, which

record shall be Indexed and numbered. It shall be his duty to hold daily sessions of his said court,

Sunday excepted. Before trying any person charged with any violation of any state law or ordinance a

warrant specifying the offense or violation charged shall be Issued as herein provided and the

municipal judge shall render judgment in any case as the law of the state or the ordinance of the city
applying thereto may require; he shall also have the power to issue executions for all fines, penalties
and costs imposed by him and he may require immediate payment thereof, and in default of such

payment, may commit the party so in default to the Jail of the City of Charleston or of the County of

Kanawha, or other place of imprisonment in said city, until the fine and penalty and costs shall be paid
or satisfied, to be employed during the term of Imprisonment as hereafter provided, but for violation of

any city ordinance the term of imprisonment in any such case shall not exceed thIrty days, and in all

cases where a person is sentenced to imprisonment or to the payment of a fine of ten dollars or more,

such person shall be allowed an appeal from such decision to the intermediate court of said Kanawha

County upon the execution of an appeal bond, with surety deemed approved b~ the said municipal
judge or municipal court derk in apenalty double the amount of the fine and costs imposed by said

judge, conditioned that the person proposing to appeal will appear before the intermediate court of

a . .~ ae
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Kanawha County on the first day of the next term thereof to answer for the offense wherewith

he is charged and not depart thence without leave of the court and to satisfy all costs and fines

imposed against him; and in no case shall judgment for a fine of less than ten dollars be given by the

municipal judge if the defendant, his agent or attorney object thereto. When the judgment on appeal is

against the appellant for any sum of money, judgment shall be rendered by the intermediate court

against the appellant and those who signed the appeal bond as surety thereon. Before said municipal
judge or clerk shall accept any natural person as surety upon any bond or recognizance under the

provisIons of this section, such surety shall furnish a certified statement of the clerk of the county court

of any county in this state In which such surety owns real estate, and shall also file an affidavit, the form

of which may be prescnbed by the municipal judge, showing the bonds and recognlzances upon which

he is then surety and the amount of each bond or recognizance. If the amount of such bond or

recognizance, together with other bonds and recognizances as shown by the affidavit aforesaid,
exceeds in amount the assessed value of the surety’s property as shown by the certificate of the clerk

of the county court, of if any such bond or recognizance theretofore given, by such surety be forfeited

and unsatisfied, then such surety shall be disqualified: and if any bond or recognizance be accepted
and it subsequently appears that the surety thereon is disqualified then such bond shall be declared

void by the municipal judge and the person whose appearance in the intermediate court of Kanawha

County and whose payment of fine and costs are thereby secured may be forthwith apprehended and

held in the city jail until a proper bond or recognizance is given; provided, however,that whenever any

surety is offered less than one hour before the county clerk’s office is dosed or after it is closed, surety
shall make an affidavit that he owns real estate in Kanawha County to an assessed value above

encumbrances thereon, of at least double the amount of bond required. Any person making or

procuring to be made a false statement in any such affidavit, with intent to deceive said municipal
judge, shall be guilty of perjuvy. If such appeal be taken, the warrant of arrest, the transcript of the

judgment, the appeal bond and other papers of the case shall be forthwith delivered by the said judge
to the clerk of the intermediate court and the court shall proceed to try the case as upon indictment or

presentment and render such judgment, including that of costs, as the law and the evidence may

require.

On appeals from said municipal court the intermediate court of Kanawha County shall be

governed by the same principles with respect to the forfeiture of bonds and recognizances, arid the

issuance and execution of capiases and writs of fled facias as prevail In cases in Which the state is a

party.

The expense of maintaining persons committed to the jail of the county by such municipal judge
shall be paid by the city. The municipal Judge shall account for and pay over the amount of all fines

collected by him weekly to the treasurer of the city and shall make monthly reports thereof, and of all

other matters, pertaining to his office to the council of said city.

Editor’s note: The first sentence of Charter § 441s superseded by W. Va. Code §~ 8-10-1,8-10-2.
See W. Va. Code § 8-1-6. Provisions In the second sentence of Charter § 44 referencing violations of

state law are invalid, as the municipal judge only has jurisdiction over ordinance violations. See W. Va.

Code §~ 8-10-1, 6-10-2. See W. Va. Code § 8-1-6. The provisions of Charter § 44 pertaining to an

appeal are superseded by W. Va. Code § 8-34-1. See W. Va. Code § 8-1-6.

Sec. 45. Qualifications of municipal judge; not to appear as counsel in criminal cases;
absence or inability to perform duties; bond.

The municipal judge shall be an attorney at law and shall have attained the age of twenty-eIght
years at the date of the beginning of his term of service and shall have been a resident of this state for

the period of five years and of the City of Chaiieston previous to the beginning of his term of service for

the period of five years. He shall not appear as counsel in any criminal case in any court during his

term of service. In the absence of, or in case of the inability of the municipal judge to perform his duties,
the municipal court clerk shall act as municipal judge in his stead, and In the event that neither the

municipal judge nor the municipal court clerk can for any cause perform such duties, then the mayor
shall act as municipal judge. The official bond of a justice of the peace shall not be required of the

municipal judge.
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Editor’s note: The reference In the last sentence of Charter § 45 to a “justice of the peace” should

now be to a “magistrate.” See W. Va. Code § 50-1-17.

Sec. 46. BalI,

In all cases of arrest by the police of the city, except in cases of murder and rape, the person
arrested shall have the absolute right to give a reasonable and proper bond for his appearance at

police court tmunlcipal courtj for a trial of his case, and the municipal judge, city derk, municipal court

clerk, mayor, chief of police and the desk sergeant or person in charge of police headquarters shall

have the power, and it shall be their duty to accept such bond from such person so arrested, and upon
the giving of such bond he shall be released, and It shall be their further duty to permit such person
arrested to communicate In any reasonable way with any person or persons with whom he may desIre

to have communication in reference to his giving bail in order to obtain his release, and each of said

officers and all policemen shall render reasonable aid in assisting such person arrested to

communicate with any person that he may desire for the purpose of securing such bail in case one so

arrested fall to give bond as aforesaid, the municipal judge, or If said judge be not then sitting, either of

the officers named above may order such person committed to the city jail for safekeeping until the thai

of his case.

Editor’s note: Charter § 46 is invalid to the extent that it relates to other than ordinance violations.

See W. Va. Code §~ 8-10-1, 8-10-2. See also W. Va. Code § 8-1-6.

Sec. 47. Authority of council, manager and police officers relating to nuisances; duties

and responsibilities of owners and occupants of property; enforcement.

The manager of said city shall have authority to abate and remove all nuisances In said city. He
may compel the owners, agents, assignees, occupants or tenants of any lot, premises, property,
building or structure, upon or In which any nuisance may be, to abate and remove the same by orders

therefor, and the council shall by ordinance provide a penalty for the violation of such orders. Council

may by ordinance regulate the location, construction, repair, use, emptying and cleaning of all water

closets, privies, cesspools, sinks, plumbing drains, yards, lots, areaways, pens, stables and other

places, where offensive, unsightly, unwholesome, objectionable or dangerous substances or liquids
are, or may accumulate, and provide suitable penalties for the violation of such regulations, which may
be enforced against the owner, agent, assignee, occupant or tenant of any premises, or structure

where such violation may occur. It shall be the duty of all police officers to report to the manager the

facts as to the existence of any nuisance known to them.

if the owner, agent, tenant, assignee or occupant of any such premises, lot, property, building or

structure, as is mentioned herein, shall fail or refuse to abate or remove any such nuisance, as

mentioned herein, or to comply with the provisions of any such ordinance and the regulations herein

contained, the manager may have said nuisance abated or the provisions of said ordinances carried

out, after reasonable notice to said owner, occupant, tenant, agent or assignee of his Intention so to do,
and collect the expenses thereof, with one per centum per month interest added from the date of said

notice, from the said owner, occupant, tenant, agent or assignee, by distress or sale, in the same

manner in which taxes levied upon real estate for the benefit of said city are hereIn authorized to be

collected, and the expense shall remain a lien upon said lot, or part of lot, the same as taxes levied

upon real estate in said city; which lien may be enforced by a suit in equity before any court having
jurisdiction, as other liens against real estate are enforced, in case of nonresident owners of real estate

such notice may be served upon any tenant, occupant, assignee or rental agent, or by publication
thereof once a week for not less than two consecutive weeks in two newspapers of opposite politics,
published in said city.

And in all cases where any tenant, occupant or agent Is required to abate and remove any
nuisance under the provisions of this section, or comply with the provisions of any such ordinance as is

mentioned herein, the expense thereof may be deducted out of the accruing or accrued rent of said
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property or amount due said owner from said agent, and such tenant, occupant or agent may
recover the amount so paid from the owner, unless otherwise especially agreed upon.

Any expense incurred by the manager as herein provided, in the manner.aforesaid, may be

collected in the manner herein provided, notwithstanding the imposition of any other penalty or

penalties upon any of the persons named herein, under any of the provisions of this act this Charterj.
The abatement or removal of any such nuisance by the city at the expense of said city, as herein

provided, shall be prima fade proof that the said notice to the owner, occupant, agent or assignee was
given as herein prescribed..

Soc. 48. Connection with sewer system.

The manager may require all owners, tenants or occupants of improved property which may be

located upon or near any street or alley along which may be extended any sewer or system of

sewerage, which the said city may construct, own or control, to connect with such sewer, or system of

sewerage, all privies, ponds, water closets, cesspools, drains or sinks, located upon their respective
properties or premises, so that their contents may be made to empty into such sewer or system of

sewerage.

Editor’s note: Charter § 48 is covered by W. Va. Code § 8-18-22. See W. Va. Code § 8-1-6.

Sec. 49. ConstructIon of sidewalks, curbs and gutters; duty of county clerk to record

assessments.

The council shall have the right and authority to establish the width of any sidewalk on any
street, alley or public square, or any portion thereof in said city, to cause to be put down a suitable curb

of brick, stone or other material alone for the footways and sidewalks of the streets, alleys or public
squares or portion thereof, and to order the construction, relaying and repair of sidewalks and gutters of

such material and width, and in such manner, as the council may reasonably prescribe by the owners

or occupiers of the lots or parts of lots facing upon said streets, alleys and public squares; and In case

of a failure or refusal of any such owners or occupiers of the lots or parts of lots to construct, relay or

repair such sidewalks and gutters, when required, It shall be lawful for the council to have such

sidewalks and gutters constructed, relaid or repaired, and levy and collect the expense thereof, with

one per centum per month interest added after a demand of thIrty days has been made by the treasurer

of the city from the said owner, owners, occupier, occupiers or any of them; and in all cases of such

assessment, whether for the construction, relaying or repairing of sidewalks or gutters, payment thereof
shall be made to the treasurer within thirty days after the completion of the work and demand made,
and if not so paid the city is hereby authorized to collect or cause to be collected the expense thereof,
with one per centum per month interest added after work has been completed and a demand of thirty
days, and they shall have the power to collect, or cause to be collected, the same from said owner,

owners, occupier or occupiers or any of them, by distress and sale, in same manner in which taxes

levied upon real estate for the benefit of the said city are herein authorized to be collected, and in

addition there shall be a lien upon the real estate against which such assessment has been levied for

the construction, relaying and repairing of sidewalks and gutters as herein provided, which lien may be

enforced by a suit in equity before any court having jurisdiction, as other liens against real estate are

enforced, and It shall be the duty of the city clerk to cause to be certified to the derk of the county court

of Kanawha County the order laying an assessment authorized by this section. The derk of the county
court of Xanawha County is hereby required to record and index such assessments in the proper trust

deed book In the name of persons against whose property assessments appear therein; provided,
however, that a reasonable notice shall first be given to said owner or occupier or their agent, that they
are required to construct, relay or repair such sidewalks or gutters. In case of nonresidents who have

no known agent in said city, such notice may be given by publication for a period not less than once a

week for two consecutive weeks In any newspaper printed In said city; and In all cases where a tenant

shall be required to construct, relay or repair sidewalks or gutters in front of the property of his or her

occupancy, the expense of such construction or relaying or repairing may be deducted out of the
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• accruing rent of said property, and he may recover the amounts paid from the owner; unless

otherwise especially agreed upon. The laying or construction of any such sidewalks by said city shaH

be prima facie proof that the said notice to the owner (resident or nonresident) or occupier, or their

agent, was given as herein required.

•

Editor’s note: Charter § 491$ preempted to general law by W. Va. Code § 8-13-1. See W. Va. Code

§8-1-6.

Sec. 50. Annual estimate for tax levy.

The council shall ascertain the total expense of the city to be provided for by levy for the fiscal

year In which said levy is made, and It shall make a detailed Itemized estimate of the sum of money

necessary to pay interest accruing on the bonded indebtedness of said city, the amount required for the

several sinking funds for the reduction of the principal thereof, the amounts necessary for the support of

the various departments of the city and for the improvements of its streets, alleys, avenues and public
grounds, real and personal property, contingent expenses and other expenses, together with an

itemized statement of the estimated receipts other than that to be derived by the annual levy, and after

receMng such estimates, and before making the levy, It shall apportion the rate thereof, Including the

estimated receipts from licenses and all other sources among the several funds so ascertained and

provided for, which apportionment shall be spread upon the records of this city, and In making said

estimate, providing for the revenue for the fiscal years, etc., It shall be the duty of the council strictly to

observe all the provisions of chapter 9 of the Acts of the Legislature, 1908, entitled, ‘An act to regulate
the rate and manner of laying levies for taxation in counties, magisterial and school and independent
school districts, and municipal corporations, and to provide penalties for the Illegal expenditure of public
moneys, incurring of illegal obligations and the laying of illegal levies by any tax levying body, and for

the distribution of a portion of the school fund,’ LW. Va. Code § 11-8-1 et seq.I and all amendments

thereto, except where said last-named act shall be inconsistent with this act (this Charter) as to limit of
taxation.

Editor’s note: Charter § 501s covered byW. Va. Code § 11-8-1 etseq. See also W. Va. Code § 11-

8-14.

Sec. 51. AuthorIty to levy and collect taxes; IImft of taxation.

The council shaH have authority to levy and collect an annual tax on real estate and personal
property In said city and to impose a license and assess a tax on all dogs kept within the city and to

impose a tax upon all other subjects of taxation under the several laws of the state, which shall be

uniform with respect to persons and property within the jurisdiction of said city, and shall only be levied

on such property, real, personal and mixed, on which the state imposes a tax; provided, that with the

exception of the special levies authorized by law, no greater levy shall be laid by said council on the

taxable property of said city than fifty cents upon each hundred dollars of the assessed valuation of the

property of the municipality; and, provided, further, that the council shall, In making such levy, be

subject to all provisions of chapter 9 of the Acts of the Legislature of 1908 (now codified as art. 8, ch. 11

of the Code of West Virginia) and any and all amendments thereto, except as herein provided. There

shall be a tax of two dollars annually assessed on each and every male inhabitant of said city over the

age of twenty-one years who is subject to a capitation tax under the laws of the State of West Virginia.
The same shall be set out and included in the personal property book against every such Inhabitant,
and shall be collected under the authority of the city at the time of collecting other levies and taxes.

Editor’s note: To the extent that Charter § 51 relates to taxation of real and personal property, it is

preempted to general law by W. Va. Code § 8-13-1. See W. Va. Code §~ 8-1-8, 1 1-6-6d. Authonty to

tax dogs is also found in W. Va. Code § 8-13-10. As there apparently no longer is a state capitation tax,
the provisions in this section relative to same are obsolete.
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Sec. 52. CollectIon of taxes.

The city taxes annually levied by the council shall be collected as follows: Immediately after the

annual levy for city taxes Is laid the council shall direct the proper officer of the city to extend the same

on the property books made out by him, including therein the proper capitation tax; he shall make out

therefrom proper tax tickets in the following manner That Is to say, instead of a single ticket for the

whole amount charged to any person, firm or corporation there shall be two tickets, each for one-half of

said amount: these half tickets shall be severally numbered or designated uflrstN arid us~ndN and the

same, after being examined and compared by the council and found to be correct, shall be turned over

to the treasurer of the city on the first day of October following the levy and the treasurer’s receipt for

the gross amount thereof shall be returned, entered upon Its record and the treasurer charged
therewith. The treasurer shall give notice by publication for twenty days in two newspapers of opposite
politics published in said city, that said tickets are in his hands for collection stating the penalty for

nonpayment thereof and the time and place when the same may be paid; provided, however, that the

taxpayers shall have the right to anticipate the payment of the whole or any part of the taxes assessed

against them.

The one-half ticket designated “first” may be paid to the treasurer of the city any time before the

first day of November next succeeding said levy: the one-half ticket designated “second” may be paid
to the treasurer of the city at any time before the first day of May next succeeding said levy. To all the

half tickets designated “first” remaining unpaid in the treasurer’s hands on the said first day of

November succeeding said levy, a penalty of ten percent shall be added and collected from the

taxpayers. To all half tickets designated “second’ remaining unpaid In the treasurer’s hands on the first

day of May succeeding said levy a penalty often percent shall be added as a penalty and shall be

collectible from the taxpayers. On said first day of November succeeding said levy all such half tickets

designated “first” and on said first day of May succeeding such levy all such half tickets designated
“second” remaining unpaid in the treasurer’s hands shall be taken up by the council and settlement had

with said treasurer on saId days respectively, or on the next succeedIng days, respectively, If said days
shall fail upon Sunday. and thereupon the council shall place said tickets in the hands of the city
collector for collection and shall take his receipt therefor provided, however, that the council shall have

the power any year. by resolution, to extend the time within which the tickets may remain in the

treasurer’s hands and be paid to him without adding the penalty, for a period named therein not

exceeding, however, a total of fifteen days.

The city collector shall have the power to collect saId tickets so placed In his hands, together
with the penalties thereon herein provided to be added thereto, and the compensation of such city
collector for making such collection of the taxes aforesaid shall be fixed by the council.

The city collector shall be charged with the gross amount of said tax tickets so delivered to him

for collection, including the penalties accrued thereon so delivered, and no deduction therefrom shall be

allowed, unless on or before the first day of August of each year he makes out and returns to the

council a delinquent list of taxes uncollected for such year, with his oath attached hereto, stating that

such list is correct and just and that he has received no part of the taxes mentioned therein, and that he

has used due diligence to find property liable to distress for taxes, has found none, and that he could

not collect the same.

Neither the treasurer nor the city collector shall take or collect anything but money for payment
of taxes.

EdItor’s note: Charter § 52 is preempted to general law by W. Va. Code § 8-13-1. See W. Va. Code

§ hA-I-I et seq.

Sec. 53. Powers of collector.

The city collector shall have the power to collect the city taxes placed in his hands except as

otherwise provided in this act this Charterj, and he shall also have power to collect the city claims

which may be placed in his hands by the council for collection, except that fines imposed by the

municipal judge shall not be collected by him.

.

. . I.’ — . - -.
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Sec. 54. DIstress for collection of taxes.

All goods and chattels belonging to a person, firm, corporation or estate, asSessed with any city
taxes, whether the same be a capitation tax or a tax upon real estate or personal property or an

assessment for paving or other improvements, shall be liable for said tax, and may be distralned

therefor in whosoever’s possession they may be found, and the city collector shall have the same

power to collect said tax or assessment from any person owing a debt to or having in his possession
any estate belonging to a person assessed with any tax or assessment of any kind that the sheriff has

to collect state taxes in such cases. The city collector may distrain and sell for all city taxes and

assessments and in all respects have the same power to enforce the collection thereof as the sheriff

has to enforce the collection of state taxes.

Editor’s not.: The provisions of Charter § 54 are obsolete Insofar as they relate to the capftatlon tax.

As to other taxes, Charter § 54 appears preempted to general law by W. Va. Code § 8-13-1. See W.

Va. Codes hA-I-i etseq.

Sec. 55. LIen on real estate for taxes—Established; enforcement by suit In court of

record; priority of lien.

There shall be a lien upon all real estate within said city for the city taxes assessed thereon,
Including such penalties added thereto for nonpayment thereof as are prescribed by this act (this
CharterJ, from the first day of January of the year in which said taxes are assessed. Said liens may be

enforced by appropriate suit in any court of record in Kanawha County provided, such suit be instituted

within fIve years from the time the said liens attached as herein provided, and such suit may either be

instituted by and In the name of the City of Charleston as plaintiff, or said city may intervene by petition
in any suit pending to sell or enforce liens against any real estate which Is subject to such lien for said

taxes. The hens herein created shall have priority over all other liens except those for taxes due the

state.

Editor’s note: The provisions of Charter § 55 are preempted to general law by W. Va. Code § 8-13-

1. See also W. Va. Code § hA-I-I etseq.

Sec. 56. Same—Enforcement by tax sale.

Said liens for city taxes and attendant penalties may also be enforced by certifying the same to

the clerk of the county court of Kanawha County for certification to the State auditor, and the same may
be certified down by said auditor, and sold for taxes, interest, penalties and commissions thereon, in

the same manner, at the same time, and by the same officer as real estate is sold for taxes, interest,
damages, cost and commission due the state thereon, which officer shall account therefor on

settlement with the city and pay over the same to the treasurer of the city.

Editor’s note: The provisions of Charter § 56 are preempted to general law by W. Va. Code § 8-13-

1. SeeW. Va. Code § hA-I-I etseq.

Sec. 57. LImitation on authorIty of county to tax persons and property within city for
streets, education or poor outside city limits; control of streets and schools within city;
joint ownership of bridges.

No taxes or levies shall be assessed upon or collected from the taxable persons or property
within the corporate limits of said city, for the construction, improvement or keeping in repair of roads,
or the building, leasing or repairing of schoolhouses, or the purchase of lands for the same, or for the

support of schools, or for the support of the poor of Kanawt~a County, outside of said corporate limits,
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for any year in which it shall appear that said city shall at its own expense provide for its own

poor and keep its own roads, sti’eets, sewers and bridges in good order. And neither the county court of

Kanawha County nor the authorities of the district in which said city is situated, shall have or exercise

jurisdiction within the corporate limits with relation to the roads, streets, alleys, bridges, wharves, docks,
ferries, schools or schoolhouses, but the same shall be and remain under the exduslve jurisdiction and
control of the municipal authorities of said city, except that the board of education in the Independent
school district of the City of Charleston shall have jurisdiction, supervision and control of the schools

and schoolhouses in said district; and said city shall be liable only for the construction, improvement,
repair and good order of the roads, streets, sewers, alleys, wharves and bridges in Its corporate limits,
except that the County of Kanawha may become a joint owner and controller with the City of

Charleston in a bridge or bridges across Kanawha River.

Editor’s note: Insofar as Charter § 57 relates to roads, it is superseded by W. Va. Code § 17-10-1 et

seq.

Sec. 58. DepositorIes.

It shall be the duty of the treasurer of the city to keep all funds of the city in some bank or banks

within said city, which shall pay interest on such deposits and which shall pay interest on the average

daily balance of such funds in all accounts of the percent percentagej equal to that paid by state

depositors on all funds of the State of West Virginia and in the same manner and at the same time. If

no bank within the city is willing at any time to receive deposits of the treasurer and to pay such Interest

thereon, the treasurer shall report this fact to the council, who shall thereupon designate a bank or

banks in which he shall deposit said funds for the time being and until some bank in said city will

receive such deposits on such terms. Before receiving any such deposits such bank or banks shall give
bond in such penalty as the council shall prescribe, and with securities to be approved by said council,
conditioned for the prompt payment, whenever lawfully required, of all the city moneys or parts thereof

which may be deposited with them, which bond shall be renewed at such times as the council may
require.

Editor’s note: Charter § 58 is superseded by W. Va. Code § 18-13-22a et seq. See W. Va. Code §
8-1-6.

State law references: Investment of municipal funds, W. Va. Code §~ 8-13-fla, 12-6-1 et seq.

Sec. 59. Bonds—Authority to issue; purposes; Interest; limit; taxation to pay Interest and

principal.

The City of Charleston is hereby authorized to Issue and sell bonds of said city, for the purposes
of buying and building bridges, electric light plants, waterworks, gas lines and fields, and other public
utilities; and for the purpose of acquiring and providing land for public parks, public streets, avenues

and alleys, airports and other public grounds, and acquiring or assisting in acquiring property to be

donated, dedicated or conveyed to. or otherwise vested In, the State of West Virginia, as a site for a

state capitol and other public buildings, which donation, dedication and conveyance are hereby
authorized to be made, and also to provide ground for and erect an incinerator plant or garbage
crematory, or other plant or means for the disposal of garbage and refuse; and such bonds shali be

sold for not less than par, and shali be payable in a period not to exceed thirty-four years, and shaH

bear interest, not to exceed six per centum per annum; and in the issuance and sale of said bonds the

city shall be governed by all the restrictions of the Constitution of this state and the statutes of thIs

state, with respect to the Issuance and sale of other bonds; provided, that said city shall not, by the sate

or Issue of bonds for the purposes above mentioned, cause the aggregate of Its Indebtedness, of every
kind whatever, to exceed five per centum of the value of the taxable property therein, but may for the
above purposes issue bonds to the maximum limit of said five percent; nor shall said city make such

issue and sale of bonds without, at the same time, providing for the collection of a direct annual tax

sufficient to pay annually the interest on the same, and a sinking fund to pay the principal within the
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time for which said bonds shall be issued.

Editor’s note: Charter § 59 appears obsolete in light of W. Va. Code § 13-1-1 et seq.

Sea. 59-a. Same—For improvement of streets.

The City of Charleston is hereby authorized to issue and sell bonds of said city, for the purpose
of paying the city’s part of the cost of grading, curbing, paving, sewering or otherwise improving the

• avenues, streets, roads and alleys of said city, and for the purpose of providing funds to cover all or any

part of the cost of grading, curbing, paving or sewering that may be assessed against abutting property
owners in the manner provided for by law; and said city is hereby given full power to employ the

• proceeds of such bonds in the purchase of paving certificates or other permanent improvement
certificates issued under the provisions of the Charter and made liens or assessments against real

estate In said city, at not to exceed their par value, and may hold and collect or otherwise dispose of

the same; provided, that said city shall not by the sale or Issuance of bonds for the purposes above

mentioned, cause the aggregate of its Indebtedness, of every kind whatever, to exceed five per centum

of the value of the taxable property therein.

The proceeds of any bond Issue, authorized under this section, shall be set aside as a separate
fund, and all special assessments covering improvements, the cost whereof has been advanced out of

this fund, shall be paid into and become a part of said special fund and be used for the same purpose
and In the same manner as the proceeds of said original fund.

This fund shall continue to be used for the purposes mentioned herein, until such time as the

city’s part of the cost of grading, curbing, paving, sewering or otherwise improving the avenues, streets,
roads or alleys of the city equals the original proceeds of the bond issues authorized for the purposes
mentioned herein. The issuance and sale of bonds, authorized by this section, shall be governed by all

of the restrictions of the constitution of this state and statutes of this state with respect to the issuance

and sale of other bonds of said city. No issuance and sale of bonds, under this section, shaH be made,
unless at the same time provision is made for the collection of a direct annual tax, sufficient to pay the

annual interest on the same and create a sinking fund to pay the principal within the time for which said

• bonds shall be issued. The direct annual tax, provided for in this section, shall be set aside as a

separate fund, to be known as an interest and sinking fund. All Interest collected on special
assessments authorized or referred to in this section shall be placed in and become a part of said

special interest and sinking fund, until the principal and interest of said bonds are paid.

Whenever, in the opinion of the council, the special Improvement fund created by this section,
or any part thereof, is no longer needed the council may order direct that said special assessments,
when collected, be applied to retiring such of the bonds provided for herein, as may be outstanding at

that time.

Editor’s note: Charter § 59-a Is preempted to general law by W. Vs. Code §~ 8-13-1, 8-16-1 et seq.,
8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 60. Same—in anticipation of special assessments for street Improvements or sewer

construction; limitation on indebtedness.

The City of Charleston Is hereby authorized to issue and sell the bonds of the said city for the

purpose of providing for grading, paving and otherwise improving the streets and alleys of said city or

constructing sewers for the proper drainage of same in anticipation of special assessments to be made

upon the property abutting upon the streets and alleys so improved, or property so sewered or drained,
and such bonds may be in such an amount as shall be sufficient to pay the entire estimated cost and

expense of said improvements, for which such special assessments are levied; provided, that the price
for which said bonds are sold shall not be below par value thereof; said bonds may be payable In

groups of one-fifth of the whole issue payable in two, four, six, eight and ten years respectively, and afl

payable in not to exceed ten years from the date of issue thereof, and shall bear interest at a rate not

— . .
• ,...
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exceeding six per centum per annum, payable annually; and in the issuance and sale of said

bonds, the city shall be governed by all the restrictions and limitations of the constitution of this state

and the restrictions and limitations of the statutes of this state with respect to the issuance and sale of

other bonds, and the assessments as paid and provided for in this act this Charterj shall be applied to

the liquidation of said bonds and the interest thereon; and if by reason of the penalties collected with

the delinquent assessments, there be any balance after the payment of said bonds and all accrued

interest and costs, the said balance shall be turned into the city treasuryto the credit of the Interest and

sinking fund of the city.

Provided, that said city shall not by the sale or Issue of such bonds cause the aggregate of Its

debt of every kind whatsoever to exceed five per centum of the value of the taxable property therein;
and provided, further, that nothing herein contained shall be construed as authorizing said city to

become indebted In any other manner or for any other purpose, to an amount including the existing
indebtedness in the aggregate exceeding two and one-half per centum on the value of the taxable

property therein (as provided in chapter 51 of the Acts of 1905) except for the purpose of grading,
paving, sewering and otherwise improving the streets and alleys of said city and as provided for In this

act (this Charterj, and except for the purpose of buying or building bridges, electric light plants,
waterworks, gas lines and fields and other public utilities: nor shall they make such issue arid sale of

bonds for grading, paving, sewenng and improving the streets and alleys of said city without, at the

same time, providing for the collection of a direct annual tax sufficient to pay annually the Interest on

such debt and principal thereof within a period not exceeding ten years.

All assessments, interest and penalties thereon, collected from the abutting property owners, on

account of grading, paving, sewering or otherwise Improving the streets and alleys of such city under

the provisions of this act (this Charterj, shall annually be applied to the annual tax required to pay the

interest on such debt and such principal within and not exceeding said period of ten years and in the

event that the assessments, interest and penalties so called do not amount to a sum sufficient to pay

annually the interest on such debt, said city shall collect so much of said levy as will pay annually the

interest on such debt, and the principal thereof within and not exceeding ten years.

Editor’s note: The provisions of Charter § 60 are preempted to general law by W. Va. Code §~ 8-13-

1,8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 61. Contracts for improvement of streets; assessment of cost.

Whenever the council of said city shall deem it expedient to cause any street or alley In said city
or portion thereof to be paved, curbed or macadamized, or otherwise improved in a permanent manner,
it shall order the work done in the following manner and upon the following terms: The contract for such

paving or other improvements shall, after due advertisement in which the council shall reserve the right
to reject any and all bids, be let to the lowest reasonable bidder. The contractor shall look only to the

city for the payment of the work, and In no sense to the abutting landowners, except as hereinafter

provided. The total cost of grading and paving or otherwise improving any such sheet or alley (with the

exception that where a street is occupied by the street car tracks or other railways, such cost of
• opening or otherwise improving the distance between the rails and two additional feet outside of each

rail, shall be borne and paid entirely by the streetcar or other railway company operating such street or
• other railway unless otherwise provided by the franchise of such streetcar or other railway company

granted previous to the passage of this act this Charterj), shall be borne by the owners of the land

abutting upon said sheet, alley or portion thereof, according to the following plan, that is to say:
Payment Is to be made by all landowners on either side of such portion of a Street or block so paved or

improved In such portion of the total cost, less the portion, if any, chargeable to such street or other

railway company, as the frontage in feet of his land so abutting bears to the total frontage of all lands so

abutting on such sheet, alley or portion thereof so paved or improved as aforesaid.

When the paving of any street, or alley, or portion thereof shall have been let to contract and the

work done as hereinbefore provided, it shall be the duty of the engineer of said city to cause the several

frontages abutting thereon to be measured, and to calculate the assessment upon each and every
landowner so abutting and to certify the same to the council, showing the proper amount to be

a sI~~aS~
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determined, as provided in the foregoing plan. It shall be the duty of the council to examine and

compare such assessment, amounts and names so certified to it, and thereupon give notice by
publication once a week for two successive weeks in a newspaper of general circulation published in

said city, that an assessment under this act this Charterj is about to be laid against the abutting
property for paving or improvements done on said streets, or allays, describing the location of such

paving or improvements, and any owner or owners thereof shall have the right to appear before said

council, within two weeks from the first publication thereof, and move to correct an apportionment or

assessment excessive or improperly made as charged, which correction said council shall have the

power to make according to the intent of this act this Charterj. and If found’to be correct or when

corrected by the council aforesaid, it shall enter the same, together with a description of the lots of land

as to location, frontage, depth and ownership, so far as the same may be ascertained, upon its records

and to enter in its records that such owners and lots be assessed and chargeable with the amount so

ascertained to be borne by them respectively; and when so approved, certified and entered on record,
the same shall be and constitute an assessment against said owners and lots for such respective
amounts. And it shall be the duty of the council to Immediately certify such assessment to the treasurer

for collection as hereIn provided, and a copy of said order shall be certified by the city dark to the clerk

of the county court of Kanawha County, who shall record and index the same in the proper trust deed

book in the name of each person against whose property assessments appear therein. The amount so

assessed against said abutting landowners shall be paid In ten payments, as follows: That is to say,
one-tenth of said amount, together with Interest on the whole assessment, shall be paid Into the city
treasuiy, before the first day of May next after said work Is completed and said assessments have been

certified to the county clerk. And a like one-tenth, together with interest for one year upon the whole

amount remaining unpaid on or before the first day of May in each succeeding year thereafter until all

has been paid, and each of said installments of one-tenth beginning with the first, shall bear interest on

the amount of said installments as six per centum per annum from the date of record of same in the

county clerk’s office until paid; provided, however, that any abutting owner so liable for any portion of

the cost of such paving shall have the right at any time after the same is certified as aforesaid to the

treasurer for collection to anticipate the payment of any or all of said assessments and shall be allowed

to pay the face of said assessments with interest at six percent per annum only from the time of

recordation to the time of payment. To each of such Installments of assessments remaining unpaid In

the treasurer’s hands on the day herein specified for the payment thereof, a penalty of ten per centum

on the principal sum shall be added and any assessment so remaining unpaid in the treasurer’s hands

on such date, shall be taken up on such settlements had with the treasurer on such dates, and

thereupon place such assessments with the penalty added thereto, in the hands of the city collector to

be treated and considered, and payment thereof enforced In all respects as hereinbefore provided for

the collection of taxes due the city, and they shall be a lien upon the property liable therefor the same

as for taxes, which lien may be enforced in thesame manner as provided for taxes. The lien

•

hereinbefore provided for shall have priority over all other liens except those for taxes due the state and

shall be on a parity with taxes and assessments due the city, and shall be effective as of the date that

the assessment is laid by the council. Whenever aU such assessments, for paving, sewerage,

macadamizing or other improvements shall be paid in full to the treasurer, he shall deliver to the party
paying the same a release of the lien therefor which may be recorded in the office of the derk of the

county court of Kanawha County as other releases of liens, and whenever any such assessments shall

not be in the hands of the treasurer for collection, but the same shall be shown to the satisfaction of the

city auditor or other official performing the duties of auditor, to have been paid in full or any officer

entitled to receive the same, such auditor or the mayor may in like manner execute such release.

Editor’s note: The provisions of Charter § 61 are preempted to general law by W. Va. Code §~ 8-13-

1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 62. Sewerage assessments against owners of abutting property; requiring
connection with sewer; including cost of drains In cost of street improvement.

Whenever the council shall order the construction of any public sewer in said city, the owners of

the property abutting upon any street in which such sewer shall be constructed, shall be charged with

and liable for sewerage assessments as follows: When said sewer is completed the engineer of said
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city shall report to the council in writing the total cost of such sewer, and a description of the lots

and lands as to the location, frontage, depth and ownership liable for such sewer assessment, so far as

the same may be ascertained, together with the amount chargeable against each lot and owner,
calculated In the following manner: The total cost of constructing and laying the sewer shall be borne by
the owners of the land abutting upon the streets, alleys, right-of-ways or easements or portions thereof,
in which the 5ewer is laid, according to the.following plan: Payment Is to be made by each landowner

•

on either side of such portion of a street, alley, right-of-way or easement In which such sewer is laid, in
• such proportion as such frontage of his land upon said street, alley, right-of-way or easement bears to

the total frontage of all lands so abutting on such street, alley, right-of-way or easement; provided, that

the charge laid against any owner of property shall not exceed three dollars per linear foot of frontage
•

on each side of the portion of such street, alley, right-of-way or easement in which any such sewer Is
laid. In case of a corner tot, frontage is to be measured along the longest dimension thereof abutting on
such street, alley, right-of-way or easement in Which such sewer Is laid. Any lot having a depth of two

hundred feet or more and fronting on two streets, alleys, rights-of-way or easements, one In the front

and one in the rear or said lot shall be assessed on both of said streets, alleys, rights-of-way or

easements, if a sewer is constructed in both SUCh streets, alleys, rights-of-way or easements. Where a

corner lot has been assessed on the end it shall not be assessed on the side, and where it has been

assessed on the side, it shall not be assessed on the end. Thereupon said council shall give like notice

by publication as is required in case of street paving assessments, and the same rights shall exist as to

the persons and property affected and the same duty as to corrections by saId council as are

prescribed with reference to paving, which report shall In like manner be examined by the council, and
• If found to be correct, or corrected as aforesaid, and such estimated assessments to be a fair and

equitable apportionment of the cost of such sewer upon the basis hereinbefore described, It shall enter

an order upon its records, setting forth such location, depth, ownership and said amount of such sewer

assessments, against each, respectively, calculated as aforesaid, and the entry of such order shall
constitute and be an assessment for such proportion and amount so fixed therein against such

respective owners and lots, and If after such advertisements, notice and hearing, said council shall find
that such apportionment at such rate Is unjust or ineqUitable, and contrary to the intent of this act (this
Charter), it shall ascertain, fix and assess the cost thereof among and upon the abutting owners

respectively, justly and equitably and according to the Intent hereof, and in like manner, assess and

enter the amount so fixed respectively upon Its records, and the council shall, in either event, thereupon
certify the same to the treasurer for collection, and certify a copy of such order to the clerk of the county
court of Kanawha County, who shall record the same in the proper trust deed book, and index the

same In the name of each owner of any such lot so charged with such assessment, and such
assessment so made shall constitute and be a lien upon said lots respectively, which shall have priority
over all other liens, except those for taxes due the state, and shall be on a panty with other taxes and
assessments due the city. Said amounts so assessed against the said several landowners shall be

paid by theparties liable therefor to the said treasurer at all times, in the manner and with the attendant

penalties for failure to pay promptly at the time prescribed In all respects as hereinbefore provided In

the case of assessments for paving streets and alleys in a permanent manner, and the parties liable
therefor shall, in the same manner, and to the same extent, have the right and be entitled to anticipate
any or all of such installments thereon as in such case provided. The owners of, or the tenants,
occupants or agents in control of any lot abutting on or near or adjacent to any street, avenue, alley,
right-of-way or easement in said city, In which a public sewer Is or may hereafter be laid and

constructed, upon which lot any business or residence building is or may hereafter be erected, or upon
which any water stands not connected with a public sewer, may be required and compelled to connect

any such building or lot with such sewer. Notice to so connect may be given to the owner, lessee, or

occupant of such building. Each day’s failure to comply with such notice and connect with such sewer

by such owner or owners, ten days after such notice is given, shall be a misdemeanor and a separate
and new offense under this section, and every such offense shall be punishable by fine of not less than

five nor more than twenty-five dollars. The expense incurred by any tenant, occupant, or agent in

complying with the order of said council to make such sewer connection may be deducted out of the

accruing rents as provided for in section forty-seven relating to the abatement of nuisances. Jurisdiction

to hear, try, determine and sentence for violation of this section Is vested in the municipal court of such

city.

In the paving, curbing, macadamizing or otherwise improving streets and alleys and providing
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for the assessment of the cost thereof under section 61 or section 88 of the Charter of the City
of Charleston there may be included in any such assessment the cost of constructing the necessaiy
drains for the disposal of surface water.

Editor’s note: The provisions of Charter § 62 are preempted to general law by W. Va. Code §~ 8-13-

1, 8-16-1 et seq., 6-17-1 et seq. and 8.18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 62-a. Construction of sewer systems or common, lateral, branch, trunk or

combined sewers.

The council is authorized and empowered to order and cause to be constructed, In said city, or

part within and part outside of the limits of said city, public, common, lateral, branch, trunk and

combined sewers or public sewer systems, or both, by contract or directly by the city, for the benefd of

said city or any part thereof, and to purchase lands or easements therein or to condemn lands or

easements therein in the manner provided by law, for such sewers or sewer systems, and when the

council shall order and complete the construction of any such sewer or sewer system or any part
thereof in said city, the owners of the properly abutting on such sewer or abutting upon an avenue.

street. alley, right-of-way or easement in which such sewer shall be constructed, or abutting on any
avenue, street, alley, right-of-way, easement in which any common sewer, part of a sewer system, Is

constructed and laid, may be charged with all or any part of the cost thereof, including the cost of such

sewer or sewer system at and across intersections at avenues, streets, roads and alleys adjacent
thereto. If said work is let to contract, the provisions of the Charter of the City of Chaileston relating to

street paving contracts shall apply.

A sewer system shall be deemed to include all the common sewers, whether they be lateral,
branch, trunk or combined sewers, which serve to drain a definite drainage area as specified in the
order of the council directing the work to be done.

A common sewer shall be deemed to be a sewer in which all abutters have equal rights of

entrance and use.

A lateral sewer shall be deemed to be a sewer which does not receive the sewage from any
other common sewer.

A branch sewer shall be deemed to be a sewer into which the sewage from two or more lateral

sewers is discharged, including storm and surface water sewers.

A trunk sewer shall be deemed to be a sewer into which the sewage from two or more branch

sewers is discharged.

A combined sewer shall be deemed to be a sewer intended to receive domestic sewage and

industrial wastes.

When said sewer or sewer system is completed the engineer of said city shall report to the

council in wilting the total cost of such sewer or sewer system, arid a description of the lots and lands

as to the location, frontage, depth and ownership liable for such sewer assessment, so far as the same

may be ascertained, together with the amount chargeable against each lot and owner, calculated in the

following manner: The total cost of constructing and laying the sewer or sewer system, Including the

portions thereof laid in the intersections of streets and alleys, shall be borne by the owners of the land

abutting upon the streets, avenues, alleys, rights-of-way or easements or portions thereof in which the

sewer or some part of the sewer system, is constructed and laid; payment Is to be made by each

landowner on either side of such portion of a street, alley, right-of-way or easement in which a common

sewer is laid. in the proportion that the frontage of his land upon such portion of saId street, aHey, right-
of-way or easement in Which such sewer or sewer system is laid bears to the total frontage of all lands

so abutting on such Street, alley, right-of-way or easement; in Which the sewer or some part of the

sewer system is laid; provided, that the charge laid against any owner of property shall not exceed
three dollars per linear foot of frontage on each side of such street, alley, right-of-way or easement In

which any such sewer or part of a sewer system is laid. In case of a corner lot, frontage is to be
measured along the longest dimension thereof abutting on such street, alley, right-of-way or easement
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In which such sewer is laid, but if sewered on both sides then such a corner lot Is to be charged
only with the side first sewered. Any lot having a depth of two hundred feet or more and fronting on two

streets, alleys, rights-of-way or easements, one in the front and one in the rear of said lot shall be

assessed on both of said streets, alleys, rights-of-way, or easements, If a sewer is constructed on both

suchstreets, alleys, rights-of-way, or easements. When a corner lot has been assessed on either or

both ends, it shall not be assessed on the side, and where it has been assessed on the side, it shall not

be assessed on the end.

In the case of corner lots where the cost of sewenng along one dimension is not assessed

against the owner thereof, and in case of lots less than two hundred feet deep abutting at both ends on

a street, alley, right-of-way or easement in which a sewer is laid, the cost of sewerlng along the

dimension or end not assessed against the property owner shall in every case be borne by the City of

Charleston.

Thereupon said council shall give like notice by publication as is required in case of street

paving assessments, and the same rights shall exist as to the persons and property affected and the

same duty as to corrections by said council as are prescribed with reference to paving. The report of

the city engineer shall in like manner be examined by the council, and If found to be correct or

corrected as aforesaid, and such estimated assessments to be a fair and equitable apportionment of

the cost of such sewer or sewer system upon the basis herelnbefore described, It shaU enter an order

upon its records, setting forth such location, depth, ownership and said amount of such sewer

assessments, against each respectively, calculated as aforesaid, and the entry of such order shall

constitute and be an assessment for such proportion and amount so fixed therein against such

respective owners and lots; and, if after such advertisement, notice and hearing, said council shall find

that such apportionment at such rate is unjust or inequitable, and contrary to the Intent of this act (this
Charterj, It shall ascertain, fix and assess the cost thereof among and upon the abutting owners

respectively, justly and equitably and accordIng to the intent hereof, and in like manner assess and

enter the amount so fixed respectively upon its records; and, the council shall, In either event,

thereupon certify the same to the treasurer for collection and certify a copy of such order to the clerk of

the county court of Kanawha County, who shaft record the same in the proper trust deed book, and

index the same in the name of each owner of any such lot so charged with such assessment, and such

assessment so made shall constitute and be a lien upon said lots respectively, which shall have priority.
over all other liens1 except those for taxes due the state, and shall be on a parity with other taxes and

assessments due the city. Said amounts so assessed against the said several landowners shall be

paid by the parties liable therefor to the saidtreasurer at all times, in the manner and with the attendant

penalties for failure to pay promptly at the time prescribed in all respects as hereinbefore provided in

the case of assessments for paving streets and alleys In a permanent manner, and the parties liable

therefor shall, in the same manner, and to the same extent, have the right and be entitled to anticipate
any or all of such installments thereon as In such case provided. The owners of, or the tenants,
occupants or agents in control of any lot abutting on or near or adjacent to any street, avenue, alley,
right-of-way or easement in said city, in which a public sewer Is or may hereafter be laid and

constructed, upon which lot any business or resident building is or may hereafter be erected, or upon
which any water stands not connected with any public sewer, may be required and compelled to

connect any such building or lot with such sewer. Notice to so connect may be given to the owner,

lessee, or occupant of such building. Each day’s failure to comply with such notice and connect with

such sewer by such owner or owners, ten days after such notice Is given, shall be a misdemeanor and

a separate and new offense under this section, and every such offense shall be punishable by fine of

not less than five nor more than twenty-five dollars. The expense Incurred by any tenant, occupant, or

agent In complying with the order of said council to make such sewer connection may be deducted out

of the accruing rents as provided for in section 47 relating to the abatement of nuisances.

Editors note: The provisions of Charter § 62-a are preempted to general law by W. Va. Code §~ 8-

13-1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 63. ResolutIon declaring necessity for street Improvement—Required; procedure
for adoption.
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Whenever it is deemed expedient by the council of said city to provide for the grading, paving,
sewering, macadamizing or otherwise improving any street or alley therein to be paid for in whole or in

part by special assessment said council shall dedare by resolution, by aye and no vote, the necessity
of such Improvement. At the time of the passage of said resolution the said council shall have on file in

the office of the city engineer, plans, specifications, estimates and profiles of the proposed
improvements, showing the proposed grade of the street and improvement, after completion, with

reference to the property abutting thereon, which plans, specifications, estimates and profiles shall be

open for the inspection of all persons interested. Said resolution shall determine the general nature of

the improvement, what shall be the grade of the street, alley or other public place to be improved, as

well as the grade or elevation of the curb, and said council shall approve the plans, specifications,
estimates and profiles for the proposed improvement. The council shall also determine in said

resolution the method of paying for the work contemplated in said plans and specifications whether by
an appropriation from funds in the treasury uriappropriated, or whether or not bonds shall be Issued In

anticipation of the collection of special assessments, to be made against the abutting property owners

as provided for in section 61 of this act Ithis Charter). Said resolution shall further show the

approximate estimated cost of said proposed improvement per front foot of the property abutting
thereon, and shall fix a date, at some regular or special meeting of the council, on Which the owners of

property to be assessed for such improvement may appear before council and protest against the

same or be otherwise heard in reference thereto. Assessments shall be payable in ten installments as

provided for in said section 61. The resolution herein provided for, declaring the necessity for said

improvement, shall be published at least once a week for two successive weeks after its adoption, in a

newspaper of general circulation published in the city, and an affidavit of the publisher showing
publication for such time, together with a copy of said notice attached, shall be filed with the city derk of

the said city and spread upon the record of the minutes of the next meeting of the council. Said

resolution shall be in effect from and after the first publication thereof as herein provided for.

Editor’s note: The provisions of Charter § 63 are preempted to general law by W. Va. Code §~ 8-13-

1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 64. Same--ServIce on property owners of notice of passage.

A notice of the passage of the resolution required in the last preceding section, embodying a

copy of saId resolution, shall be served upon the owner of each piece of property to be assessed, said

service to be made in the manner provided by this act this Charter) for serving notices herein required
or In other lawful manner; provided, that if any of the owners or persons be not residents of the City of

Charleston, or if it appears by the return in any case, that the owner cannot be found, then a notice of

the passage of said resolution shall be published in some newspaper of general circulation in said city
once a week for two successive weeks, which notice shall be deemed completed on the day of the

• second publIcation thereof, and such notice whether by service or publication, shall be completed at

least three days before the date fixed for hearing thereon, as aforesaId, and before the introduction of

any ordinance providing for said Improvement, as hereinafter provided for and the return of the officer,
or sworn return of any other person, serving such notice or a certified copy of said return, or when

published, the certificate of the publisher of said newspaper, shall be prima facie evidence of the

service of the notice as herein required. Notice upon infants may be served on their guardian, and upon
insane persons by service upon their committee. It shall be the duty of the city manager to cause such

notice to be served upon said property owners as aforesaid.

Editor’s note: The provisions of Charter § 64 are preempted to general law by W. Va. Code §~ 8-13-

1,8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 65. CIty executive committees of polItical parties.

The city executive committees of the two political parties casting the highest vote at the last

preceding general election, shall each consist of one person from each of the wards of the city to be

..,. . .n~ ~.:.,~
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selected in the same manner and at the same time that candidates for municipal offices are

selected. Vacancies in a committee shall be filled and members to represent newly created wards shall

be elected by the committee to serve until the next general city election.

State law references: Municipal executive committees, W. Va. Code § 8-5-14.

Sec. 66. Bonds to pay city’s cost of Improvement of streets, etc.

It shall be lawful for said City of Chaileston to issue and sell its bonds as provided In this act

this Charter] for the sale of other bonds, to pay the city’s part of the cost of said improvements as

required by this act this Charter], and it may levy taxes in addition to all other taxes authorized by law,
to pay such bonds and interest thereon, provided that the total Indebtedness of the city for all purposes
shall not exceed five per centum of the total value of all taxable property therein.

Editor’s note: The provisions of Charter § 66 are deleted as preempted to general law by W. Va.

Code §~ 8-13-1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-8.

Sec. 67. Hearing of property owners affected by Improvements; ordinance concerning
improvement.

After the expiration of not less than ten days from the time of the giving and publication of the

notices as provided for in section 64, the council shall sit at the time and place fixed for the purpose of

hearing all property owners to be affected, with reference to such proposed improvements, and shall
hear and consider any protests or objections thereto; and the council shall thereupon, or as soon as

may be, determine whether it will proceed with the proposed improvement or not, and if it decides to

proceed therewith an ordinance for the purpose shall be passed. Said ordinance shall set forth the

streets and alleys upon which the abutting property is to be assessed for the Improvement, and shall

contain a statement of the general nature of the Improvement, and the character of the materials which

may be bid upon therefor, of the mode of payments therefor~ a reference to the resolution therefor

passed for said improvement, giving the date of its passage and a statement of the intention of the

council to proceed therewith in accordance with said resolution and in accordance with the plans,
specifications, estimates and profiles provided for said improvement. In setting forth the lots and lands

abutting upon the improvement it shall be sufficient to describe them as the lots and lands abutting
t~on the improvement it shall be sufficient to descnbe them as the lots and lands italics supplied by
the editors, to indicate probably unintended repetition) bounding and abutting upon said improvements
between and including the termini of said improvements, or by the description by which they are

described on the land books of the County of Kanawha, and this rule of description shall apply in all

proceedings in which lots or lands are to be charged with a special assessment.

Editor’s note: The provisions of Charter § 67 are preempted to general law by W. Va. Code §~ 8-13-

1,8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 68. Special assessments when several kinds of materials have been named In

ordinance providing for improvement.

In any case in which special assessments have been made, or shall hereafter be made, upon
property for the construction of any improvement authorized by this act (this Charter) or previous
statutes and several kinds of materials have been named In the ordinance or ordinances providing for
the same, and on which bids have been received for the construction of said improvements with any,
either or all of said material, said assessments shall be valid and binding assessments on the property
so assessed. In the case of the construction of sewers required under the provisions of this act (this
Charter] notice of the passage of said resolution therefor, as provided for In section 64 of this act RhIs
Charter], shall be given in the manner provided for in said section of this act (this Charter].

Editor’s note: The provisions of Charter § 68 are preempted to general law by W. Va. Code §~ 8-13-

.

. .
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1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 69. Vote of council required for public Improvement; petition by property owners.

No pavement, sewer or sewer system, or other public improvement the cost of all or a part of

which is to be especially assessed against abutting property, or against the owners thereof, shall be

made without the concurrence of two-thirds of all the members elected to council, unless the owners of

a majority of the foot frontage of property to be so assessed, petition in writing therefor, in which event

the said council shall have power upon the affirmative vote of a majority of all the members elected

thereto to proceed with such improvement In the manner provided by law.

Editor’s note: The provisions of Charter § 69 are preempted to general law by W. Va. Code §~ 8-13-

1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 70. Assessment when public improvement passes through or by public property or

property of Institution.

When the whole or any portion of the improvement authorized by this act this Charterj passes

through or by a public wharf, market space, park, cemetery, structure for the fire department,
wateiworks, school building, infirmary, market house, work house, hospital, house of refuge, bridge,
gas works, public prisons, courthouse, church or any other public structure or public grounds within

said corporation, and belonging to said corporation, or to the county, state, or any church, association

or eleemosynary institution, the council may authorize the proper proportion of the estimated cost and

expense of the improvement to be certified to the clerk of the county court of Kanawha, and it shall be

the duty of those persons having charge of the fiscal affairs of any such property or Institution to make

proper arrangements for the payment of such assessments when due and payable.

Editor’s note: The provisions of Charter § 70 are preempted to general law by W. Va. Code §~ 8-13-

1,8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 71. What cost of Improvement shall Include.

The cost of any improvement contemplated in this act this Charterl and for which assessments

may be made, shall include the cost and expense of the preliminary and other surveys, and of printing
and publishing all notices required to be published, and serving the notices upon the property owners

and the cost of construction and inspection.

Editor’s note: The provisions of Charter § 71 are preempted to general law by W. Va. Code §~ 8-13-

1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 72. FilIng statement as prerequisite to action for damages arising out of

improvement.

No person shall bring any action whatever in any court In this state for damages arising out of

Improvements or change of grade unless he shall have filed with the council at some time after the

publication of the notice provided for in section 64, and before the time of the introduction of the

ordinance providing for said improvement a statement of the damage which, In his opinion, he will

sustain by reason of said improvement or the change of grade therefor, which statement shall be duly
sworn to and be spread upon the minutes of said council.

Editor’s note: The provisions of Charter § 72, while not directly relating to a special assessment (so
that it is preempted to general law by W. Va. Code §~ 8-13-1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1
et seq.— see W. Va. Code § 8-1-6), reference a section that is so preempted and to the extent a claim

•
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is based upon negligence, this section is superseded by W. Va. Code § 8-12-20.

Sec. 73. Liberal construction of proceedings with respect to Improvements.

Proceedin9s with respect to improvements shall be liberally construed by the courts to secure a

speedy completion of the work at reasonable cost, and a speedy collection of the assessments after

the time has elapsed for their payments and merely formal objection in such cases shaH be

disregarded.

Editor’s note: The provisions of Charter § 73 are preempted to general law by W. Va. Code §~ 8-13-

1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 74. Election and three-fifths vote required for Issuance of bonds; regulations
governing.

It is especially provided that no bonds shall be issued under the provisions of this act (this
Charter) unless and until the question of issuing said bonds shall have first been submitted to a vote of

the people of the city and shaH have received three-fifths of all votes cast at said election for or against
thesame.

The council may provide by ordinance for an election every year, at which the question shall be

submitted to the people, as to whether the city shall be authorized to issue bonds for the purpose and

under the provisions of this act to an amount not to exceed in the ensuing year the amount

recommended by said ordinance for said ensuing year; but the ordinance providing for said election

need not specify in detail the location of the improvements contemplated to be paid for during the

ensuing year out of said aggregate issue authorized for said year, but before issuing any bonds the

council shall PaSS separate ordinances for such street or alley to be Improved, dealing with all the

requirements set forth in section 67 of this act this Charter), and notwithstanding the provisions of

sectIons 2, 3 and 6 of chapter 47 of the Code see now W. Va. Code § 8-16-9 et seq.), it shall be

sufficient description for the purpose for which said election is held if the ordinance providing for said

election shall recite that it authorized the council of said city to issue bonds for the purpose of grading,
paving, sewering or otherwise improving the streets and alleys of said city, at such time as to the

council shall seem fit during the ensuing year ending on the
________

day of
_________,

19

to an amount not exceeding in the aggregate during the said year the sum of
________

and when the

council shall have been once authorized by a vote of the people to issue bonds for the purpose and in a

sum not to exceed the amount set forth in the ordinance providing for the said election, no further

election shall be necessary for the issuing of bonds during said ensuing year up to the amount

stipulated in said ordinance providing for said election, but the council shall from time to time during
said ensuing year, by ordinance authorize the issue of said bonds, in such sums and for the

improvement of such streets or alleys as to it may seem best, providing the requirements of this act are

complied with. The aggregate amount of bonds authorized by said annual election shall not be

exceeded during said ensuing year, unless and except the same be authorized by special election held

at a subsequent time in said year and duly called as provided for the calling of the annual bond

election.

Editor’s note: The provisions of Charter § 74 are obsolete In light of W. Va. Code § 13-1-1 et seq.
and/or preempted to general law by W. Va. Code §~ 8-13-1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1

et seq. See W. Va. Code § 8-1-6.

Sec. 75. Authority of council to lay special levies In years 1929 and 1930 for special
purposes.

Text deleted.)

Editor’s note: The editor’s note in the city’s 1975 Code for Charter § 75 states as follows:

S........... ~“‘...‘..‘. ~ lQcIQ19c.ev1~,,~fr4~imp~t_fi. ~/1/,fl~j
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The text of this section, being Acts 1929 (MunI. ch.), ch. 4, § 75, is omitted as executed and obsolete. it

authorized special levies in the years 1929 and 1930 for the purposes of (1) construction of trunk and’

branch line sewers; (2) the acquisition of a ramp at the C. & 0. Ry. passenger station on the south side

of the Kanawha River; and (3) maintenance and care of a municipa’ cemetery within the city.

Sec. 76. Power of council as to public buildings, hospitals, libraries, etc.

The council shall have the authority to erect, buy, sell and lease all buildings necessary for the

•

use of the city government and to provide for and regulate the same, and to establish and maintain

public hospitals, libraries and reading rooms, and to purchase books, papers and manuscripts therefor,
and to receive donations, gifts or bequests for same in trust or otherwise.

Editor’s note: The provisions of Charter § 76 are covered by W. Va. Code §~ 8-12-1, 8-12-5.

Secs. 77—79. FIre department civil service.

Text deleted.]

Editor’s note: The editor~s note in the city’s 1975 Code for Charter §~ 77, 78 and 79 states as

follows:

The text of these sections, being Acts 1929 (MunI. ch.), ch. 4, §~ 77,78 and 79, is omitted as obsolete,
• having been superseded by the provisions of West Virginia Code, chapter 8. article 15, part IV (~ 8-15-

11 et seq.), captioned ‘Civil Service for Paid. Fire Departments.”

Sec. 80. PolitIcal actIvities by members of fire or police departments.

No member of the fire department or police department shall actively engage in any primary
election, convention or election in which any officer In the city, county or state is to be nominated or

elected, nor shall such member, directly or indirectly, give or offer to give, contribute or offer to

contribute any money or thing of value or profit to any political committee or party organization to be

expended In behalf of any political party, nor to any candidate or candidates for nomination for or

election to any office in the city, county or state. The violation of any of the provisions of this section by
any member of the fire department or police department shali be deemed misconduct In office. Any
member of the fire department or police department guilty of misconduct, shall be dismissed from the

• service of the city by the head of his department or by council, upon charges preferred and proven by
any citizen of said city.

Editor’s note: insofar as Charter § 80 relates to firefighters, it is inconsistent with W. Va. Code § 8-

15-24. See W. Va. Code § 8-1-6.

State law references: Political activity of members of paid police departments, W. Va. Code § 8-14-

19.

Sec. 81. ServIce of notice, summons, warrant, etc.

When any notice is required to be given, or any summons, warrant or other process is required
to be served or otherwise executed, under the provisions of this act (this Charterj, it shall be sufficient if
such notice, summons, warrant, or other process be executed by an officer of the police department or

other employee of said city in the same way or manner In whIch the laws of the state prescribe for

executing summonses and subpoenas by state officers, unless otherwise provided by this act this
Charter].

S
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Sec. 82. Contested elections for council.

Whenever one or more members of the council shall be a candidate for reelection, it shaH be

the duty of the council to meet and appoint some person or persons, qualified to act in hearing
contested election matters and cases. The place and stead of such disqualified member or members

• shall be filled in each case by a member or members of the same political party as the person or

persons respectively, in whose place or places he or they are so appointed. Every person so appointed
shall take an oath of office to faithfully and impartially perform the duties of said office. In all matters

concerning such contests, such person or persons so appointed shall act in the place and stead of

•

such member or members, so being candidates, and it shall be unlawful for any member of the council

to act as such in hearing any contest In relation thereto, when such member is a candidate at such
• election; and anyone violating this section shall be deemed ineligible to the office for which he is a

candidate.

Editor’s note: The provisions of Charter § 82 are superseded by W. Va. Code §~ 8-5-17, 3-7-1 et

seq. See W. Va. Code § 8-1-6.

Sec. 83. Duties of city clerk as to municipal elections.

The csty clerk, acting under the state laws insofar as they ate not in conflict with this act this
Charterj, shall perform such duties relating to all municipal elections held under the municipal
authorities of said city as the clerks of the county and circuit courts of Kanawha County perform under

state laws in relation to state, county and district elections in said county; and he shall likewise be the

custodian of all ballots, tally sheets, etc., pertaining to all municipal elections.

Charter

Sec. 84. Valid ordinances and regulations passed on or before May 1, 1915, not

Inconsistent with this Charter, to remain In effect until repealed.

All valid ordinances and regulations passed and adopted by the council, or by the board of

affairs and council on or before the first day of May, 1915, and not inconsistent with this act (this
Chart,rJ, shall be and remain in force unless and until repealed, and the council now (March 6, 1929J in

office shall continue to exercise its powers as such until the officers elected in 1931 shall have been

qualified.

Editor’s note: The editor’s note in the city’s 1975 Code for Charter § 84 states as follows:

The uboard of affalrs herein referred to was the governing body of the city under a Charter enacted in

1907, which was superseded by a new Charter enacted in 1915 providing for a mayor-coundli form of

government.

Sec. 85. Powers and duties of policemen.

The mayor shall appoint such number of policemen as are or may be hereafter prescribed by
the city council by ordinance, and the mayor shall have at his discretion, the absolute tight and power
to dismiss any policeman and appoint another in his stead. The policemen shaH be under command of

the mayor and the chief of police, to be appointed as in this act (this Charterl provided for, and shall

perform any and all duties incident to the office of policeman under the instructions and command of

the mayor and the chief of police, and, in addition to the usual and customary duties prescribed by the
laws of this slate and under the provisions of this Charter required of them, It shall specially be the duty
of each police officer to report to the chief of police, or some one designated by said chief of police to

receive such report, daily and oftener if occasion demands, the condition of all streets, sidewalks,
alleys, basements, backyards, buildings, unimproved lots and all other things and matters within the
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limits of said city that may come under the notice of such policemen which may relate to the

health of the citizens thereof, the sanitary conditions, the necessity of the removal of any obstructions

upon any of the streets, alleys or sidewalks, and it shall be the duty of the policemen under their

instructions to perform all the duties and exercise all the powers ordinarily imposed upon or given to the

officers now known as health officers. It shall also be the duty of each police officer to perform all the
duties of humane officer and to exercise aft the functions, power and authority relating thereto Which

are or may be prescnbed by any law of this state or ordinance of the city. A police officer in making
arrests shall have all of the power and authority of a constable under the laws of the State of West

Virginia.

Editor’s note: The provisions of Charter § 85, insofar as they relate to the appointment, promotion,
dismissal, etc., of police, are superseded by W. Va. Code § 8-14-6 et seq. In the last sentence the term

‘constabl& should now be 0deputy sheriff. See W. Va. Code § 50-1-17.

Sec. 86. Compensation of members of council; absence from meetings.

Each member of the city council shall be paid during his term of office the sum of two dollars

and fifty cents for each meeting of the council that he shall attend; provided, that the aggregate amount

to be paid to each member of the council shall not exceed the sum of one hundred dollars per annum.

The roll of the members of the council shaft be called at the beginning and at the end of each meeting
thereof, and those members only who answer in person at each roll call shall be entitled to receive their

pay for such meeting. The names of those members present at each roll call shall be entered upon the

record. If there should not be a quorum present at the first roll call and the meeting be adjourned for

that reason, then it shall not be a meeting that will entitle those present to the payment of the sum of

two dollars and fifty cents as provided in this section. It shall be the duty of aft councilmen to attend all

of Its meetings, and if any councilman shall be absent from the meetings of council as shown by its
records for three consecutive meetings, then his office shall ipso facto become vacant, unless the

council shall authorize or excuse such absence. If the office of any councilman shall become vacant

under the provisions of this section. then the council shall proceed to fill the same as it is authorized to

do in the case of vacancies.

Editor’s note: The compensation provided for in Charter § 86 probably Is obsolete. See W. Va. Code

§8-5-12.

Sec. 87. Reports by manager to council; reports by officers and employees under

supervision of manager.

It shall be the duty of the manager, not later than the tenth day of any month after his

appointment, to make a detailed report to the council for the preceding month. Such report shall show

under distinct heads, first, the names and salaries of all employees under the control and supervision of

manager second, all expenditures or disbursements in the several departments under the supervision
of the manager; third, an itemized statement of all purchases, together with the cost thereof, for each

and every such department; fourth, all such other matters and things as the council may by proper
ordinance or resolution require of said manager. Such report shall be entered of record in the minutes

of the council and be a public record, open to the inspection of all persons. All officers or employees in

any of the departments under the supervision of the manager shall, whenever required by said

manager, make full and complete reports of all things done by them as such officers or employees in

connection with the business of the city.

Sec. 88. Additional method for paving streets; assessment certificates.

In addition to the method provided for paving streets, by section 61 of the Charter of the City of

Charleston, the council may order any street. avenue, public alley, or portion thereof, to be graded and

paved, repaved, or otherwise permanently improved, and the council may order the mayor and city

,.,, . a,.,,,
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clerk to issue a certificate for each installment of the amount of the assessment to be paid by
the owner of any lot or fractional part thereof fronting on such street, avenue, or alley. The amount

specified in said assessment certificate shall be a lien as aforesaid in § 61) in the hands of the holder

thereof upon the lot or part of a lot fronting on such street, avenue, or alley, and such certificate shall

draw interest from the date of said assessment and the payment may be enforced in the name of the

holder of said certificate by proper suit in equity in any court having proper jurisdiction to enforce such

lien; the council shall fix the amount of such assessment, advertise for bids and do all other things in

connection therewith as is provided for paving or permanently improving any street or alley or any

portion thereof in section 61, except that such assessment laid under this section shall indude the
•

whole cost of such improvement, including the cost of grading and paving squares at Intersections of

streets and curbing, the costs of which intersections shall be apportioned against the several properties
•

fronting upon the street or portion thereof so improved; and such certificates shall be issued in the

•

same number of installments and payable at the same time as other paving or permanent
improvements are provided to be paid for, and shall be a lien In the hands of the holder thereof upon
the particular lot against which they are assessed in the same way and manner that assessments are

Hens under section 61 of said Charter. And nothing contained in this act, or in the Charter of the City of

Charleston, shall be construed as imposing a time limit upon the enforcement by appropriate suit of any
lien for public improvements, heretofore or hereafter created.

Certificates authorized by this section may be issued, sold or negotiated to the contractor doing
the work, or to any other person if the council deem it expedient; provided, the city in issuing such

certificates shall not be held as guarantor or in any way liable for payment thereof.

Certificates so issued shall contain a provision to the effect that in the event of default In the

payment of any one of said certificates, when due, and said default continuing for a period of sixty
days, then all unpaid certificates shall become due and payable and the holder of said certificates may

proceed to collect all of such unpaid certificates in the manner hereinbefore provided. Certificates

¶ issued in pursuance of this section shall be negotiable at any bank in the City of Charleston.

The owner of the land or lot of land assessed under this section may at any time anticipate and

pay such assessment or certificate with accrued Interest thereon.

Provided, that no street, avenue or alley shall be paved or otherwise permanently improved
pursuant to this section except and unless two-thirds of all the members elected to the council shall

concur in the passage of the ordinance providing therefor, and the vote thereon shall be taken by ayes
and noes, and duly entered upon the record.

Editor’s note: The provisions of Charter § 88 are preempted to general law by W. Va. Code §~ 8-13-

1,8-16.1 et seq., 8-17-1 et seq. and 8-18-1 etseq. See W. Va. Code § 8-1-6.

Sec. 88-a. Void, Irregular or omitted assessments,

In the case of the construction of any pavement, sewer, sidewalk or other permanent
improvement under the provisions of this Charter where an assessment has heretofore been laid, or

may hereafter be laid for the cost thereof, which said assessment is or shall be void or voidable by
reason of errors, irregularities or defects in the proceedings under which such improvement was made,
or in case such assessment shall have been made against the wrong person or shall have been

omitted to be made In a case where the same was proper, It shall be the duty of the council within two

years after the completion of such permanent improvement, or after any court shall have declared such

assessment invalid, to cause notice to be given to any person against whom the cost of said

improvement might properly be or have been assessed under said Charter, of its intention to lay such

assessment against him and fixing a time and place at which he may appear and show cause against
the same. Said notice shall be served as provided In the said Charter for the giving of notices in

assessment proceedings, or in any other manner provided by law, including by publication where the

person is a nonresident of the city or cannot be found. At the time and place fixed for hearing under the

notice aforesaid, or at any time thereafter, the council shall proceed to lay and levy an assessment for
the cost of such permanent improvement in such manner as would have been lawful under proper

proceedings at the time said improvement was made, unless the person so notified shall show good
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cause against the same, and no further notice of such assessment shall be necessary. The

assessment so laid shall be a lien upon the property liable therefor and may be recorded and enforced

in the same manner as provided for other liens for permanent improvements. This section shall apply to

assessments made and certificates issued under section 88 of this Charter, as well as to other

assessments and liens for public improvements.

Edftor’s note: The provisions of Charter § 88-a are preempted to general law by W. Va. Code §~ 8-

13-1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 88-b. Assessment certificates to pay for cost of construction of sewers and sewer

systems.

In addition to the method for the payment of the cost of construction of sewers and sewer

systems provided by sections 62 and 62-a of the Charter of the City of Chavleston, the council may
order any sewer or sewer system constructed and laid, in any block, street, avenue, alley or in any

right-of-way or easement, or portion thereof, and the council may order the mayor and city clerk to

issue a certificate for each installment of the amount of the assessment to be paid by the owner of any
lot or fractional part thereof fronting on such street, avenue, alley, right-of-way or easement in which

such sewer system Is constructed and laid, and the amount specified in said assessment certificate

shall be a lien as aforesaid in the hands of the holder thereof upon the lot or part of lot fronting on such

street, avenue or alley, right-of-way or easement, and such certificate shall draw Interest from the date

of said assessment and the payment may be enforced in the name of the holder of said certificate by
proper suit In equity in any court having proper jurisdiction to enforce such lien; the council shall fix the

amount of such assessment, advertise for bids and do all other things in connection therewith as Is

provided in section 61 of said Charter for paving or permanently Improving any street or alley or any

portion thereof, the costs o~ which shall be apportioned against the several properties fronting upon the

street, avenue, alley, right-of-way or easement or portion thereof in which the sewer or sewer system Is

laid according to the provisions of section 62 or section 62-a, as the case may be. Such certificates

shall be issued in the following number of installments.

Where the assessment shall not exceed fifty dollars, the assessment and certificate issued

thereon shall be in one amount, due and payable in ninety days from the completion and acceptance of

the work; if over fifty dollars and not more than one hundred dollars, then such amount shall be covered

by only two certificates of equal amounts, payable in ninety days and one year, respectively; if over one

hundred dollars and not more than one hundred and fifty dollars, then such amount shall be covered by
only three certificates of equal amounts payable in ninety days, one year and two years, respectively if

over one hundred and fifty dollars and not more than two hundred dollars, then such amount shall be

covered by only four certificates of equal amounts, payable in ninety days, one year, two years and
three years, respectively; and if more than two hundred dollars, then in five certificates of equal
amounts, payable in ninety days, one year, two years, three years and four years, respectively; arid the

term equal amountsu herein shall mean as nearly equal as practicable, that is, four certificates being
expressed in terms of blank dollars each, and, when practical, in multiples of five, the cents and odd

amounts being covered by the first certificate.

Every such certificate shall be a lien in the hands of the holder thereof upon the particular lot

against which it is assessed in the same way and manner that assessments are liens under sections 62

and 62-a of this act (this Charter]. And nothing in this act, or in the Charter of the City of Charleston

shall be construed as imposing a time limit upon the enforcement by appropriate suit of any lien for

public improvements heretofore or hereafter created.

Certificates authorized by this section may be issued, sold or negotiated to the contractor doing
the work, or to any other person if the council deem it expedient; and shall be negotiable at any bank in

the City of Charleston; provided, the city in issuing such certificates shall not be held as guarantor or in

any way liable for the payment thereof. Certificates so issued shall contain a provision to the effect that
in the event of default In the payment of any one of said certificates when due, said default conthuing
for a period of sixty days, unpaid certificates shall become due and payable and the holder of said

certificates may proceed to collect all of such unpaid certificates In the manner herelnbefore provided.
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Provided, that no sewer or sewer system shall be constructed or laid pursuant to this section

except and unless two-thirds of the members elected to the council shall concur in the passage of the

ordinance providing therefor, and the vote thereon shall be taken by ayes and noes, and duly entered

upon the record.

Editor’s note: The provisions of Charter § 88-b are preempted to general law by W. Va. Code §~ 8-

13-1. 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 88-c. Subdividing abutting land for purpose of making assessments.

If the abutting land on any avenue, street, road or alley sought to be graded, paved, repaved or

otheiwise improved, or on any avenue, street, road, alley, right-of-way or easement in which a sewer or

sewer system is ordered laid, under any of the provisions of the Charter of the City of Charleston, is

not subdivided or laid off in lots by a map or deed of record, the council may, for the purpose of making
the assessments provided for in this section and other sections hereIn, subdMde said land Into lots of

such size as the council deems advisable for the purpose of laying the proper assessment against such

land.

Editor’s note: The provisions of Charter § 88-c are preempted to general law by W. Va. Code §~ 8-

13-1, 8-16-1 et seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Code § 8-1-6.

Sec. 89. Initiation of ordinances by voters.

Any proposed ordinance, or amendment to any ordinance already in effect, may be submitted to

the city council by the petition of qualified voters In said city, but such petition must be signed by such

number of voters as shaft amount to at least ten percent of the number of votes cast for the office of

mayor at the last preceding municipal election. Such proposed ordinance, or amendment to an

ordinance, shall be passed without afteration or change by the city council within thirty days after such

petition is filed, or the city council shall, in lieu of passing such ordinance or amendment to an

ordinance, submit such proposed ordinance, or amendment to an ordinance, in the manner hereinafter

prescnbed for ratification or rejection to the qualified voters of the city at the next regular municipal
election which is to be held not less than sixty days after such petition is filed. If such petition contains a

request for a special election and is signed by sufficient qualified voters to equal in number at least
fifteen percent of the votes so cast for the office of mayor at the last preceding regular municipal
election, the ordinance or amendment thereby proposed shall be passed by the city council without
amendment or change, within thirty days after such petition Is filed, or the city council shall submit such

proposed ordinance or amendment for ratification or rejection to the qualified votes at a special election

which shall be called within thirty days and held not less than sixty nor more than ninety days after such

petition is filed, unless a general or special election is fixed by law to be held within said period of time.
In the latter event, said proposed ordinance or amendment shall be submitted for ratification or

rejection at such election. The city council shall cause such proposed ordinance or amendment to be

printed and published in some newspaper of general circulation In the city once each week from the

time the council decides to submit the same to the voters until such election Is held. No ordinance or

j amendment to an ordinance adopted by the voters at any such election shall be repealed or amended

by the city council.

The ballot used for any such election shall have printed on It the title of each ordinance, or

amendment to an ordinance, submitted for ratification or rejection and on separate lines under said title

the words ‘for said ordinance’ and “against said ordinance’ (or the amended part thereof, as the case

may be). If a majority of the qualified voters of the city voting on any proposed ordinance, shall vote in

favor thereof, the same shall thereupon become a valid ordinance and be in full force and effect at the

expiration of the period of ten days from and after said election. If two or more ordinances, or

amendments to ordinances, adopted at the same election are inconsistent, then the respective
ordinance, or amendment to an ordinance, receiving the largest affirmative vote at such election shall

prevail, and the form of submission of inconsistent ordinances, or parts thereof, or amendments to
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ordinances, shall be in such form that the voters may dearly express their choice.

Sec. 90. Reconsideration of ordinance protested by petition; submission of ordinances

to voters.

If within the period of five days after the passage of any ordinance a petition signed by sufficient

qualified voters of said city, being in number at least fifteen percent of the votes cast for all the

candidates for the office of mayor at the last preceding regular municipal election, shall be filed

protesting against such ordinance, or any part thereof, taking effect, such ordinance, or such part
thereof so protested against, shall thereupon and thereby be suspended from taking effect, and the city
council shall immediately again consider the same, and if it be not repealed or so amended as to meet

the requirements of the said protest, the city council shall submit the same for ratification or rejection to

the qualified voters of the city at the next regular municipal election which shall be held not more than

thirty days after such petition is filed, or at a special election to be called thereafter by the city council

for that purpose to be held in not less than sixty days nor more than ninety days after such petition is

filed, and such ordinance, or part thereof so protested, shali not take effect unless a majority of the

votes cast at such election thereon shall be for the ratification thereof. If such petition shall only be

signed by sufficient qualified voters to equal in number at least fIve percent but not sufficient to equal in

number at least fifteen percent of the votes cast for the candidate for said office of mayor at the last

preceding municipal election, the city council shall submit such ordinance, or such part thereof so

protested, for ratification or rejection at the next ensuing regular municipal election Which is to be held

more than thirty days after such petition is filed. The city council may. on its own motion, without any

petition being required therefor. submit at a regular or special municipal election any ordinance passed
by it in the same manner and with the same force and effect as hereinbefore provided. No ordinance,
or part of an ordinance, rejected at any election shall be enacted or passed by the city council within

the period of twelve months thereafter.

Sec. 91. Recall of officers.

Any officer of the City of Charleston elected by the voters under the provisions of this act (this
Charter), may be recalied and the office declared vacant as provided in this act. Such officer may be

removed from office by a recall election held thereunder, but no such officer shail be removed from

office within the period of four months after he enters upon the discharge of his duties as such. Before

any such recall election shall be held a petition, stating the name or names and the office or the officer

or officers sought to be recalled, and signed by sufficient qualified voters of the said city as shall equal
in number the quantity of twenty-five percent of the votes in the whole city or In the ward, as the case

may be, for all the candidates for the office of mayor at the last preceding regular municipal election,
and containing a sworn statement of the grounds upon which it is sought to remove the said officer or

officers, shall be filed with the city clerk. No such petition shall be filed within the period of six months

before the end of the term of such officer. The city council shall immediately, upon the filing of said

petition, cali a special election in the manner in this act (this Charterj provided for calling special
elections and submit to the voters the question of recalling such officer or officers. The ballot at such

election, with respect to each person whose recall is sought, shall be substantially as follows: ~Shall

(name of person) be removed from the office (name of office) by recall? Immediately following such

question there shall be on the printed ballot the two propositions In the order set forth:

“For the recall of (name of person).

“Against the recall of (name of person).”

Immediately to the left of said proposition shall be printed a square in which the voters, by
marking a cross mark (X), or in some other way declaring their intention, may vote for either of such

propositions. If sixty percent of the voters registered voting on said propositions vote In favor of the

recall of such officer or officers, then he or they shall thereby be forthwith removed from such office and

such vacancy or vacancies shall be filled as provided in this act; provided, however, that within fifteen
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days after the returns of such recafl election shall have been canvassed by the city council, a

petition signed by sufficient qualified voters to equal in number at least thirty percent of the votes cast in

the city, or ward, as the case may be, for the candidates for the office of mayor at the last preceding
regular municipal election, and praying that such vacancy or vacancies be filled by a special election to

be held not less than thirty days nor more than forty-five days thereafter, the city council shall order a

special election to be held In the same manner as other special elections are provided for in this act for

the purpose of filling such vacancy or vacancies.

Editor’s note: It appears that the 25 percent figure in Charter § 91 should be 20 percent See W. Va.

Code § 8-12-4(3).

Sec. 92. Signatures and affidavits to petitions flied under three preceding sections; form

of submission of ordinance; all city elections to conform to state law.

The signatures to petitions filed under the provisions of the last three sections ffl~ 89—91] need

not be aU on one paper or one sheet of paper, but separate petitions may be circulated and signed and
the aggregate number of names on all of such petitions, if equal to the number required in this act Ethis
Charter] shall be sufficient. The circulator of each paper shall make and append thereto an affidavit

that each signature thereon is the signature of the person whose name it purports to be. The residence

address of each signer shall accompany the signature. All such petitions shall be filed with the city clerk

and shall be deemed and held to be sufficient if they appear to be signed by the requisite number of

signers and such signers shall be deemed and held to be qualified voters, unless a protest in writing,
under oath, shall be filed with the city clerk by some qualified voter within fifteen days after such

petitions are filed, which protest shall set forth the name of each signer protested against and the

ground therefor. It shall be the duty of the city clerk as soon as possible and within twenty-four hours

after the filing of such protest to mail a notice to each signer so protested against at his address as

given in the petition, requiring him to be and appear before the city registrars at a time fixed In said

notice, not less than twenty-tour hours nor more than forty-eight hours after the mailing of such notice,
for the purpose of defending his right to sign said petition. If It shall be proven by satisfactory evidence

that such person is not a qualified signer of such petition, then his name shall be stricken therefrom. All

evidence taken shall be under oath, and any signer present at the hearing may be called as a witness

by the protestant or testify in his own behalf. All hearings shall be summary and shall be concluded

within fifteen days after such petition is filed. The city registrars (see § 9] shall forthwith certify the result

of their examination to the city clerk and such city derkshall serve a copy of such certificate upon the

person or persons named in the petition as representing the signers thereof. When the petition contains

a sufficient number of qualified signatures the city registrars shall forthwith file the same with the city
clerk, and he shall transmit the same to the city council, which shall call an election as provided for in

the three preceding sections ~ 89—91] of this act this Charter]. All petitions filed in the city derk~s

office shall be public records. When any petition contains a form of submission of the ordinance

petitioned for and such form is a reasonably fair description thereof, the same shall be placed on the

ballot and no petition filed subsequently shall be permitted to use any form of submission that is so

similar to the one previously filed as to tend to confuse the voter, and, in case of such conflict, the

person presenting the subsequent petition may file a form of submission which shall be placed upon
the ballot, provided, the same shall fairly describe the ordinance, or amendment to an ordinance,
petitioned for and shall not be in conflict with any prior forms of submission or tend to confuse the voter.

The city council shall so frame all forms of submission that the voter can, by making a cross in a

square in front of some appropriate words, vote either for the ratification or the rejection of the

proposed measure, but no ballot shall be rejected from which the reasonable Intention of the voter

however he shall have marked the same, can be ascertained. All city elections, regular or special, shall

conform as neatly as possible to the election statutes contained In chapter 3 of the Code of West

Virginia.

Sec. 93. AdditIonal method for construction of sidewalks; assessment certIficates.
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In addition to the method of securing the laying of sidewalks set out in section 49 of this chapter

this Charter], the council of said city may cause any sidewalk to be constructed, laid, relaid, or

otherwise permanently improved in the City of Charleston in the following manner and upon the

following terms: Plans and specifications shall be prepared and filed, resolutions and ordinances shall

be adopted and notices shall be prepared and served in the same way and manner as near as may be,
as In the case of the paving and improvement of streets and alleys. The contract for same shall, after

due advertisement in which council shall reserve the right to reject any and all bids, be let to the lowest

responsible bidder and upon completion and acceptance of the work, council shall order the mayor and

aty clerk to issue to the contractor doing the work a certificate for the amount of the assessment to be

paid by the owner of any lot or fractional part thereof fronting on such sidewalk, and the amount

specified in said assessment certificate shall be a lien In the hands of the holder thereof upon the lot or

part of a lot fronting on such sidewalk as well as a debt against the owner of said lot, and such

certificate shall draw interest from the date of said assessment, and the payment may be enforced in

the name of the holder of such certificate by a proper suit in equity in any court having proper
•

jurisdiction to enforce such liens, and council shall fix the amount of such assessments and do all

things in connection therewith necessary to make them valid and do all other things In connection
• therewith as is provided for paving or improving streets and alleys and such certificates shall be issued
• one for each abutting lot or portion thereof payable six months from the date of the completion and

acceptance of the work and shall be a lien in the hands of the holder thereof upon the particular lot

against which they are assessed in the same way and manner that assessments for street paving are

liens under the other provisions of the aforesaid act creating and amending the Charter of the City of

Charleston; providing, however, that council shall not order any but concrete sidewalks; and, provided,
further, that council shall not advertise for bids for any one letting of tess than five thousand square

feet; and, further, provided, that council shall not receive any bids or let any sidewalk contract between

the first day of October and the first day of March of any year. Nothing in this section shall be so

construed as to prevent any abutting lot owner from having his own sidewalk put in if done before the

advertising hereinbefore mentioned and provided same is done according to the lines, grades and

specifications of the city engineer, for which no charge shall be made. The total cost of constructing,
laying, relaying, or otherwise permanently improving any sidewalk or walks shall be borne by~ the
owners of the land abutting upon said sidewalk or sidewalks according to the following plan, that Is to

say, payment Is to be made according to the proportion of square feet In front of any lot or portion
thereof bears to the whole letting. The contract for sidewalks referred to in this section does not

necessarily have to be one continuous sidewalk, but the five thousand square feet required for a letting
as aforesaid may be made up of or composed of any number of sidewalks in any parts of the city.

Editor’s note: The provisions of Charter § 93 are preempted to general law by W. Va. Code §~ 8-13-

1, 8.16-1 at seq., 8-17-1 et seq. and 8-18-1 et seq. See W. Va. Coda § 8-1-6.

Sec. 934. TranscrIpt of property to be furnished by county assessor.

The county assessor shall furnish transcript of real and personal property on or about the tenth

day of September of each year and his fee for same shall be not less than four hundred nor more than

one thousand dollars for such work.

Editor’s note: The provisions of Charter § 93-a are superseded by W. Va. Code § 11-3-6.

Sec. 94. Authority to Issue warrants; vacancy in office of municipal judge.

The municipal judge, mayor, city clerk, municipal court dark, chief of polIce, or in the absence of

the chief of police, the captains of police and lieutenants of police shall each have authority to issue

warrants for all offenses committed within the police jurisdiction of the City of Charleston. Any vacancy
in the office of municipal judge shall be filled by appointment by the mayor until the next election.

Editor’s note: To the extent that Charter § 94 relates to various officials of the police department, it is

superseded by W. Va. Code §~ 8-10-1. 8-10-2, 8.10-4. SeeW. Va. Code § 8-1-6. This section is also
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invalid to the extent that it applies to other than ordinance violations. See W. Va. Code §~ 8-10-1, 8-

10-2. 8-10-4: State ex rel. Hill v. Smith. 305 S.E.2d 771 (W. Va. 1983). See W. Va. Code § 8-1-6.

Sec. 95. Statement of claim before action against city for damages for personal Injury.

No action shall be maintained against the City of Charleston for damages for a personal injury
alleged to have been sustained by reason of the negligence of the city or of any officer, agent or

employee thereof, unless a written verified statement of the nature of the claim and of the time and

place at which such injury is alleged to have been received shall have been filed with the city derk

within thirty days after the cause of action shall have accrued. The cause of action shall be deemed to

have accrued at the date of the sustaining of the injury, except that where death results therefrom the

time for the personal representative to give notice shall run from the date of death. An action at law for

damages for personal injuries or death shall not be commenced until the expiration of thirty days after

the filing of the notice as provided in this section.

Editor’s note: The provisions of Charter § 95 are superseded by W. Va. Code § 8-12-20. See W. Va.

Code §8-1-6.

Sec. 96. Health-commissIoner.

The health commissioner shall be a physician of good standing In his profession and may
devote his time to city work alone. It shall be his duty to administer to all charity cases that he may, in

his discretion, deem deserving. He shall, in conjunction with the city manager, have charge of the

general health and sanitation of the city and It shall be his duty to carefully investigate all complaints
and make a careful detailed report of all his official acts as health commissIoner to the city manager
and council at least once every month. He shall be appointed in the way and manner provided In the

Charter of the City of Charleston and shall receive such salary as council may by ordinance prescribe.
Nothing herein, however, shall be construed as in any way affecting the police officers of the city
relative to their powers and duties in regard to city sanitation contained and set forth elsewhere see §
85J in said Charter.

Editor’s note: The editor’s note for Charter § 96 in the city’s 1975 Code states:

In lieu of a city health commissioner and health department~ the Kanawha-Charleston combined board
of health now exercises their functions within the city, pursuant to an agreement between the city and
the county court dated Oct 18, 1956, a copy of which is on file in the office of the city clerk.

State law references: Combined city-county boards of health, W. Va. Code § 16-2-3; local health

officers generally, W. Va. Code § 16-2-1 et seq.

Sec. 97. PolIce matron.

It shall be the duty of the mayor to appoint a reputable woman who shall be known as police
matron, and such police matron shall have all the qualifications and be subject to all the provisions of

chapter 18 of the Acts of the Legislature of 1911 now codified in W. Va. Code § 8-14-4J. The council of
the City of Charleston shall provide a reasonable salary not to exceed twelve hundred dollars therefor

and do all of the things required by the council under the provisions of said chapter 18 of the Acts of the

Legislature of 1911 and any amendments thereto.

Editor’s note: The second sentence of Charter § 97 is superseded by W. Va. Code § 8-5-12. See W.
Va. Code § 8-1-6. In addition, the editors note in the city’s 1975 Code states as follows:

As of Sept. 30, 1974, the city was not operating a jail, and city prisoners were confined In the county
jail, pursuant to an agreement with the county court. For that reason, the city does not have a police
matron.

.
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Sec. 98. CodIfication of ordinances.

The city council shall cause any contract for the codifying and indexing of all the ordinances of

the city to be fully completed, and such ordinances shall indude all in force and effect up to the last day
possible. Before such work is accepted by the council, it shall be completed in every respect and the

council shall then cause it to be properly printed and securely bound In a permanent bock. The council

may by ordinance adopt the code to be prepared as a whole and when said ordinance adopting said

code shall have been passed by the council, the said code shall be and become the law and

ordinances of said city up to such time according to the tenor and effect thereof, and when printed in a

book, the same shall be received as evidence as the ordinances of said city, unless errors or omissions

be affirmatively shown therein, and no other publication thereof shall be made or required under the

Charter, and the council shall cause all the ordinances of said city, either by printing a supplement
thereof, to be brought up to date within a reasonable time after the printing of such ordinances, and in

any event such supplement shall be printed, or, if necessary, a new copy of the ordinances shall be

printed within every four years, and the council shall cause a sufficient number of said books of the

ordinances to be printed and to sell such number thereof as it may do so at such price as may be

reasonable, and the number of books printed shall be fixed by the council.

State law references: Ordinance codification, W. Va. Code § 6-11-4(b).

Sec. 99. Cemeteries and burials.

it shall be the duty of the City of Charleston to provide suitable and proper places for the burial
of the dead, which places may be in or out of the corporate limits of the said city. The city shall cause

such places to be laid off into cemetery lots in 8 reasonable and proper way and shall sell said lots for a

reasonable price, but it may take into consideration the location of each of such lots in fixing the prices
thereof. The city council shall have all the powers and rights of condemnation of any real estate that it

may wish for such purpose in the manner provided by law, and it may acquire by means of

condemnation any real estate which has already been laid out as a cemetery by any person,
association or corporation.

No burials of the bodies of deceased persons shall hereafter be permitted within the

incorporated limits of the City of Charleston or within the space of one mile of such incorporated limits
without the permission of said city shall be first had and obtained, and the City of Charleston, through
its proper authorities, shall have power to pass all proper ordinances providing suitable penalties to

carry out the powers here given said city.

No moneys received from the sale of lots in any cemetery so owned, or hereafter owned, by
said city shall be used for any other purpose than the proper care and preparation of the ground.
upkeep and expanses of said cemetery, the roads and ways to and through the same and for the

purchase of additional property for cemetery purposes.

State law references: Authority to acquire and maintain cemeteries and to regulate interments

therein, W. Va. Code § 8-12-5(42).

Sec. 100. BuildIng inspector.

The building inspector shall be a competent person for the duties of his office and shall devote

all his time to city work. He shall not be engaged or interested in the building business in any way or

manner. The council shafl by ordinance fix a proper salary for him. He shall see that the ordinances of
the city and laws of the state concerning buildings are enforced and perform such other duties as the

manager or council may direct.

1.4.... 11l$.....,.,.fl ~l.. ~~V’*flflflc



PART I CHARTER Page 49 of 50

Sec. 101. Power to buy, sell or exchange real estate.

The council shall have power to buy, sell, or exchange any real estate found necessary or

convenient, in the opening, construction, straightening, widening or otherwise altering of any street,

alley or public way within the city, and by resolution and proper deed to convey to any person, firm or

corporation any land used, or heretofore or hereafter used, for street or other public purpose, when in

the judgment of the council such land shall no longer be needed for such public use.

Editor’s note: The provisions of Charter § 101 are coveredby W. Va. Code § 8-12-1. See W. Va.

Code §8-1-6.

Sec. 102. Zoning—Power of city.

For the purpose of promoting health, safety, morals, or the general welfare of the city and

community, the council is hereby empowered to regulate and restrict the height, number of stories, and

size of buildings and other structures, the percentage of lot that may be occupied, the size of yards,
courts and other open spaces, the density of population, and the location and use of buildings,
structures and land for trade, industry, residents or other purposes; provided, however, that any
ordinance or bylaws enacted under the authority of this act this Chart.rJ shall exempt from the

operation thereof any building or structure used or to be used by a public service corporation (not
otherwise exempted) as to which proof shall be presented to the council of the City of Charleston

provided for in this act this Charterj, that the exemption of such building or structure is reasonably
necessary to the convenience or welfare of the public.

Editor’s note: The provisions of Charter § 102 are covered by W. Va. Code § 8-24-39 et seq. See

W.Va.Code~8-1-6.

Sec. 102-a. Same—Division of city into zoning districts.

For any or all of said purposes the council may divide the city into districts of such number,

shape and area as may be deemed best suited to carry out the purpose of this and the four succeeding
sections (~ 102-b—102-e~. and within such districts it may regulate and restrict the erection,

construction, alteration, repair or use of buildings, structures, or land. All such regulations shall be

uniform for each class or kind of buildings throughout each district, but the regulations in one district

may differ from those In other districts.

Editor’s note: The provisions of Charter § 102-a are covered by W. Va. Code § 8-24-39 et seq. See

W. Va. Code § 8-1-6.

Sec. 102-b. Same—Design of zoning regulations; considerations In making.

Such regulations shall be made in accordance with a comprehensive plan, and designed to

lessen congestion in the streets; to secure safety from fire, panic and other dangers; to promote health

and the general welfare; to provide adequate light and air; to prevent the overcrowding of land; to avoid

undue concentration of population; or to facilitate the adequate provision of transportation, water,

sewage, schools, parks, and other public requirements. Such regulations shall be made with

reasonable consideration, among other things, to the character of the district and Its peculiar suitability
for particular uses, and with a view to conserving the value of buildings and encouraging the most

appropriate use of land throughout the city.

Editor’s note: The provisions of Charter § 102-b are covered by W. Va. Code § 8-24-39 et seq. See

W. Va. Code §8-1-6.

.

. .
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Sec. 102-c. Same—Establishment, enforcement and change of zoning regulations and
boundaries of zoning districts; hearing.

The council shall provide for the manner in which such regUlations and restrictions and the

boundaries of such districts shall be determined, established and enforced, and from time to time

amended, supplemented or changed. However, when demanded by any party in interest, no such

regulation, restriction or boundary shall become effective until after a public hearing in relation thereto,
at which parties in interest and citizens shall have an opportunity to be heard. At least fifteen days’
notice of the time and place of such hearing shall be published in at least two newspapers of general
circulation, published in the City of Charleston.

EdItor’s note: The provisions of Charter § 102-c are superseded by W. Va. Code § 8-24-45 et seq.
See W. Va. Code §8-1-6.

Sec. 102d. Same—Change or repeal of zoning regulations and boundaries; protests.

Such regulations, restrictions and boundaries may from time to time be amended,
supplemented, changed, modified or repealed. In case, however, of a protest against such change
signed by the owners of twenty percent or more either of the area of the lots included in such proposed
change, or of those immediately adjacent in the rear thereof, extending one hundred feet therefrom, or

of those directly opposite thereto, extending one hundred feet from the street frontage of such opposite
lots, such amendment shall not become effective except by the favorable vote of three-fourths of all the

members of council. The provisions of the previous section relative to public hearings and official notice

shall apply to all changes or amendments.

S.c. 102-.. 1J 1. Same—ZonIng commission.

In order to avail Itself of the powers conferred by this act this Charterj, the council shall appoint
a commission to be known as the zoning commission to recommend the boundaries of the various

original districts and appropriate regulations to be enforced therein. Such commission shall make a

preliminary report and hold public hearings thereon before submitting Its final report, and such council

shall not hold Its public hearings or take action until it has received the final report of such commission.

Editor’s note: The provisions of Charter § 102-e. ¶ 1 are superseded by W. Va. Code § 8-24-39 et

seq. See W. Va. Code § 8-1-6.

Sec. 102-.. 1J 2. Repeal of inconsistent laws.

All acts heretofore passed relating to or amendatory of the Charter of the City of Charleston,
and all other acts or parts of acts, coming within the purview of this act and Inconsistent herewith, are

hereby repealed.

hn,~•/Fhhr~r~,Q nu’rwlp .‘nm/oatew~1v~



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

I, Danny Jones

who has been duly elected to the office of Mayor of the City of Charleston, West Virginia, do

solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and thai I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested direct! or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase o s pplies there
,
so help me God.

ture)

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

No blic in and for Kanawba County

OFACIAL SEAL

NOTARY PUBUC
STATE OF WEST VIRGtNIA

ERIN VRIENOT
OFFICE OF Cfl~’ CLERK

RM. 301 On ft.. BOX 2749

My commission expires on the .jfday of September ~Qfl.



OFFICER’S OATH

•(Sec. 24. CIty Charter)

The Sta~e

tO.1!tit:
oj West Virginia, City of charleston, County of Kanawha,

I, •~ ~ L .Rei~aan

APPOINTED.1V THE .oPpIcB.
•,

WHO RAVE BEEN
..
DULY

City Clerk.
.

OF NE CITY OF CHARLESTON, WEST VIRGINIA, 00
•

SOLEI~UILY. ~WRM THAT. I WILL SUPPORT THE CONSTI~ri’iON OP THE_UNITED
•

.
STATES .AND. THE STATE OP WEST VIRCXNIA. AND ~T I WILL FAIIZtYUL~LY

•
•
AND IMPARTLALLY. DISCRARGQE THE DUTIES OP SAID OFFICE, bURING MY.

CONTINUhNCE TR~REZW, TO 2~ BEST OP 74! SKILL AND JUD T; ANb TEAT

• I WILL NOT, IN, ANT. WA!, OR M~NNER1 BECOME PECDNIARXLY INTERESTED

DIRECTLY OR
.

INDIRECTLY’ IN ANY CONTRACT WITH TIfE CITY, XE ANY

PRJINaIISE GRRNT7~D B~ IT, OR IN THE PURCHASE OF SUPPLIES ~TE*BPOR,
SO HELP ME GOD.

~r

before ute the undereigned authority,
.1999

Kanawba

county

:• •••j~~~••• a i~n.exPirea on the

Notazy Public in and ~or

S dayofUt~4_..

Subacribed and .sworn to

thiø ~dda)? of
_________

Li

* ~ N~Taw~c•
AV~ .~ $?RIIW~~Susa

•

•~ •
wuili. a. —.

~•• P.O ~ buss

:~ . a~ui~ ~v
•

• -•;~.



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

i, ~ ~

who has been duly elected to the office of City Council ofthe City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that 1 will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested dir tl o indire tly in any contract with the City, in any

franchise granted by it, or in the purchase f su es t refore, so help me God.

(Signature~,~

Subscribed and sworn to before me the undersigned authority, this 21~ day of June, 2011.

Notary lic in and for Kanawha County

My commission expires on the j~day of September 2011.



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

,-e ~,1im~ b

who has been duly elected to the office of City Council ofthe City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the

Subscribed and sworn to before me the undersigned authority, this 2l~ day of June, 2011.

My commission expires on the i~day of September ~Q11.

OFFICIAL SEAL

NOTARY PUBLIC
STATE CF WEST V1RG~A

ERIN VR~ENDT
OFFICE OF CITY CLERK

RM.301 CITYHALI.. P0B0X2749
CHARI.ESTON WV 25330



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH
(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

I, ~\Oc~c’\ \c~-\e~

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution ofthe United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill andjudgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

(Signature)

Subscribed and sworn to before me the undersigned authority, this 2l~~ day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the~ofSeptemb~ 2011.
_____

OmCtALSE.AL

~ NOTARY PUBUC
sr~~m of WEST VIRGINIA

~ ERIN VRIENDT

~ OFFICE OF CITY CLERK

~ ~A. 301 CITY HALL P0 BOX 2749

~ CHARLESTON. WV 25330

M~.xp~ser~tht1a2QiI



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County ofKanawha, to wit:

I, ~ic~rr~ ~.

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution ofthe United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

me God.

of June, 2011.

Not~V~ib1ic in and for Kanawha County

My commission expires on the j~day of September 2011.

Subscribed and sworn to before me the undersigned authority, this 2l~

-

FCSEAL
NOTAJRY PUBUC

STATE OF WEST VIRGINIA

ER~N VRIENDT
OFFICE OF aIv CLERK

RM.30I CITYHALL, P080X2749
CHARLESTON WV 2533

Mycoin~c ~4emt* 192011



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

~~
who has been duly elected to the office of City Council ofthe City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

Subscribed and sworn to before me the undersigned authority, this 21St day of June, 2011.

~
Notary Public in and for Kanawha County

My commission expires on the 19th day of September 2011.

OEFIcLAL SEAL.
d~’-~~ NOTAF~y PUBLJC
~ STATE OF WEST ~ll8GJNL~
~ ERIN VRIENDT

I~ OFFICE OF crry ct.a~x
RU. 301 dry 14M.L P0 BOX 2749



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kana’wha, to wit:

•

~ r ~ ey C. ~ /

who has been duly elected to the office of City Council of the City of Charleston, West Virginia.

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

Signature)

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

Notary ublic in and for Kanawha County

My commission expires on the j~~day of September ~ 11 ~ omclAL SEAL

—~‘X NOTARY PUBLIC
~ ~ STATE OF WEST VIRGINIA

1~1~4~é&~i ERIN VRIENDT
~ O~CE OF cn~ ct~ic.

*
RM.SOICiTYHALLi’0B0X2749

CJ4ARI.ESTON ~W 25330
‘ ~ ~

Jw~



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH
(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

~ ?Tt1~ISThPthX ~—r-LTZV~/~’~--’

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties ofsaid office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

(signature)

Subscribed and sworn to before me the undersigned authority, this 2l~ day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the 19th day of September 2011.

.SEAJ.

....‘PUBLJC
STATE oc WEST WGU.M

ERIN VRI~NDT
OFFICE OF QTyCt~j~

RM. 301 CITY 1W.L. P0 BOX 2?4a
CHARLESTON. bW

Myc



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

~
office of City Council of the City of Charleston, West Virginia,who has been duly e ec

do solemnly swear that I will support the constitution ofthe United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

Subscribed and sworn to before me the undersigned authority, this 2l~ day of June, 2011.

Notary Pu lie in and for Kanawha County

sEAL

NOTARY PUBUC
STATE CF WEST VIRGINIA

GRIN VRI~NDT

My commission expires on the i~day of September ~JI.

OFF$CE Of cliv CLERK

RU, 301 ciDl,IAL.L.F’O B0X2749



CITY OF CHARLESTON

WEST VIRGiNIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County ofKanawha, to wit:

~, ~ T C)~1€AO14

who has been duly elected to the office of City Council ofthe City of Charleston, West Virginia,

do solemnly swear that I will support the ôonstitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best of my skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purc e of supp]ies therefore, so help me God.

(1L~2~
(Signature)

Subscribed and sworn to before me the undersigned authority, this 21St day of June, 2011.

~~ic~dfor~awhaCounty
My commission expires on the ~‘day of September 2011.



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

~,
J~7Ln’~/4~. ~11i11er~-J~

who has been duly elected to the office of City Council ofthe City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best of my skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

•

______

Subscribed and sworn to before me the undersigned authority, this 2l~~ day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the i9~day of S~ptember ~1I.



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

htL/~(U)(1 !3i’k(~9~U ~ ‘S

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best of my skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so hel e God.

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

No~~
and for Kanawha County

My commission expires on the i~~day of September



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution ofthe United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

~gnature)

Subscribed and sworn to before me the undersigned authority, this 2ls~ day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the 19th day of September



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County ofKanawha, to wit:

~, A~mgc~ &. R~co~J
who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best of my skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

~
(Signature

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the i~day of September 2011.

O~C1/~L SEAL

~ NOTAIRY PUBUC
:~~“sQ~ STATE OF WEST VIRGINIA

(4~~t ERIN VRIENDT
U~1Ii~d~i~J OFFiCE OF CITY CLEI~N(

* J RM. 301 CITY HALL P0 OCX 274~
~ Cl~ARLEBTON, VW 25330



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best of my skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of therefore, so help me God.

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

Notary~’Pt~blic in and for Kanawba County

omCIAL~ SEAl.

NOTARY PUBUC
STATE OF SI VIRGINIA

ERIN VRLENDT
OFIICE OFClTY~~.E~

RM. 301 CITY HM.L P0 BOX 2749

C14N3.ESTON WV 25330

~

I,

County of Kanawha, to wit:

My commission expires on the i~day of September 2011.



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH
(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

.7~ ê~

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best of my skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of help me God.

Subscribed and sworn to before me

Notary Public in and for Kanawha County

ERIN VALENDI

HALL P0 aO~ 2749

undersigned authority, this 21St day of June, 2011.

My commission expires on the j9~day of September 2011.



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County ofKanawha, to wit:

I, /1~ ~W-~2

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of s pplies therefore, so help me God.

(Signature)

Subscribed and sworn to before me the undersigned authority, this 2l~~ day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the jday of September ~Jj.

OFFICIAL SEAL

NOTARY PUBLIC
STATE OF WEST V1~GfNIA

ERIN VRIENDT
OFFICE OF CiTY CLERI(

RM. 301 CITY I-tAI-L. PC 6OX274a

CI~.ARLESTON, WV 25330

~2011



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH
(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

~~‘ A.

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies th refore, so help me God.

(Signature)

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

Notary Pu~li~ in and for Kanawha County

My commission expires on the j~~day of September 2011.

OFFICIAl. SEAt.

NOTARY PUBUC
STATE OF WESrWtG~NIA

ERIN VR~ENDT
OFFICE OF CITY CLEE

aM. 301 CITYHAl.I_PO B0X2749

~
CI~lARLEST~N. WV 25330



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

i,
~

who has been duly elected to the office of City Council ofthe City of Charleston, West Virginia,

do solemnly swear that I will support the constitution ofthe United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

(Signature)

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the j~day of September 2011.

OFP1CIALSEA1~

~3~X NOTARY PUBUC

& ~ STATE OF WEST VIRGINIA

~ ERIN VRIENDT

~~Ifi1~EJ OFFICE OF CITY CLERK

RM. 301 CtTVKALL P0 BOX 2749

~ CHARLESTON, WV 25330

~~



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City qf Charleston, County of Kanawha, to wit:

~, c~m~oic\Qe~\ c~~5

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

(Signature)

Subscribed and sworn to before me the undersigned authority, this 2l~~ day of June, 2011.

Nota~P~ib1ic in and for Kanawha County

My commission expires on the .ifday of September 2011.
OFAC1AL SEAL

NOTARY PUBLIC
STATE OF~

ERIN VRIENDT
OFFICE Of crrv CLERK

RM. 301 diV HALJ.. P0 BOX 2749
WV 25330



CITY OF CHARLESTON

WEST VIRGINTA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

rr\ ~‘/-~e~~ -C~C\~*\n
who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

9V~t~1~~
( ignature)

Subscribed and sworn to before me the undersigned authority, this 2l~ day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the j~day of September 2011.

OFFICIAL SEAL

~ NOTARY PUBUC
f~.4T4 ~ STATE OF WEST VIRGINIA

~ ERIN VRIENDT
~ OFFICE OF CITY Ct.ERI(

*
~ RM. 301 CI1Y IIALL. P0 BOX 2749

~ ~ CMPRLESTON,’WV 25330
.~

Mybne~z,~esSeptent~r 19,2011



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH
(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County ofKanawha, to wit:

I,

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that! will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

(Signature)

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the jf..day of September~

OmaN. s~I.

A~JUJ~X NOTARY PUBUC
I’41,& ~ STATE CF WEST ViRGINIA

~ ERIN VRtENDT
g~1’~d~EI OFRCE~OF PITY Ct.ERK

‘
*

RM.3ö1CITYHALLPOBOX2T49
~ CHARI.ESTON, WV 25330

~VI~tS~: MY~~~bOt1~Z)I1



CITY OF CHARLESTON

WEST VIRGIMA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West V~ ginia, City of Charleston, County of Kanawba, to wit:

I, ~‘
who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

—,~ J
-~
(Signature)

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

Notary Public in and for Kanawha County

My commission expires on the 19th day of September 2011.



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH
(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

I, ~ tk~-fr~
who has been duly elected to the office of City Council ofthe City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and imparlially discharge the duties of said office, during my

continuance therein, to the best of my skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of

(Signature)

Subscribed and sworn to before me the undersigned authority, this 21~ day of June, 2011.

P
Notary ~ib1ic in and for Kanawha County

My commission expires on the i~day of September 2011.

__

CFPC~L SEAL

~ NOTARY PUBLIC
~ STATE OF WEST VIRGINIJ~
~ ER1N VRIENDT
~ OFFICE OF CITY CLERK

I RM.301 C1IY WiLL P0 BOX 2749

‘~% ~4’ CHARLESTON. ~iW 25330
~ My~nbn.d~r 1~ 2011



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State f West Virginia, City of Charleston, County ofKanawha, to wit:

I, ~4f
who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution ofthe United States and the State of West

Virginia, arid that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best of my skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

Subscribed and sworn to before me the undersigned authority, this 21st day ofJune, 2011.

Notary Public in and for Kanawha County

My commission expires on the i~day of September ~Qli.
NOTARY PUBUC

STATE OF WEST VUGINIA

ERIN VRIENDT€~
OFHC1ALS~AL

OFFICE OF CITY cLERK

AM. 301 CffYHAL.LPOBOX2I4O

C1{AAt.ESTONWV 25330

~



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

I, ~ S

who has been duly elected to the office of City Council ofthe City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the Stale of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best of my skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

(Signature)

Subscribed and sworn to before me the undersigned authority, this 2l~ day of June, 2011.

Notary ~Iblic in and for Kanawha County

My commission expires on the i~day of September 2011.

OFROLA!. SEA!.

NOTARY PUBLiC
STATE OF WEST ~4ROtN~

ERIN VRIENDT
OFFICE OP CtTY CLE1V(

AM. 301 CiTY KALI P0 BOX 2749
WV 25330



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH

(Sec. 24, City Charter)

The State of West Virginia, City of Charlesto County of Kanawha, to wit:

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution ofthe United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill and judgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

(Si ature)

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

No blic in and for Kanawba County

My commission expires on the j~day of September~

OFFICIAL SEAL

~ NOT~RYPUBUC
~ ~ STATE OF ~ST VIRGINIA

I~4W~S~ ERIN VAIENOT
~AJt~It~aEN OFFICE OF CITY CLERK

ElM, 301 OIlY HALL FQ BOX 274~

~Ny~Z~rn~ZO1t



CITY OF CHARLESTON

WEST VIRGINIA

OFFICER’S OATH
(Sec. 24, City Charter)

The State of West Virginia, City of Charleston, County of Kanawha, to wit:

I, Ec/~ic~nI Se_fr

who has been duly elected to the office of City Council of the City of Charleston, West Virginia,

do solemnly swear that I will support the constitution of the United States and the State of West

Virginia, and that I will faithfully and impartially discharge the duties of said office, during my

continuance therein, to the best ofmy skill andjudgment; and that I will not, in any way, or

manner, become pecuniarily interested directly or indirectly in any contract with the City, in any

franchise granted by it, or in the purchase of supplies therefore, so help me God.

(Signature)

Subscribed and sworn to before me the undersigned authority, this 21st day of June, 2011.

Not ublic in and for Kanawha County

My commission expires on the j~day of September ~fl. OFFiCiAL SEAL

A~”~.A NOTARY PUBUC

L7~ ,:‘cP~ STATE OF WEST VIRG~M(A

~ ERIN VRIENDT

~&~iic~~i OFFICE OF CITY ct.EFSc

RM. 301 CITY HALL P0 BOX 2749

~ CI~ARt.E8TQN WV 25330

~ Myc~n~eIn~r!9.~11
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CITY OF CHARLESTON

WEST VIRGINIA

•
•• :O~cER’S OATH

•

(Sec.24,CitycI~iter)
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PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON

Entered: February 17, 2011

3/9/2011
CASE NO. l0-1732-S-CN

CITY OF CHARLESTON SANITARY BOARD,
Charleston, Kanawha County.

Application for a certificate of convenience

and necessity to construct improvements to

existing wastewater system in Kanawha

Two Mile area, Kanawha County.

RECOMMENDED DECISION

On November 4, 2010, the City of Charleston Sanitary Board (City)
filed an application for a certificate of convenience and necessity to

construct ifnprovements to the existing wastewater system in the Kanawha

Two Mile area, Kanawha County. The City requested a waiver of the

requirement to file a class cost of service study since the project would

not require the City to increase its sewer rates. The City stated that

the project would be funded by a West Virginia Department of

Environmental Protection Clean Water State Revolving Fund loan of

approximately $25,877,009, with a 2% interest rate and a 1% annual

administrative fee for a term not to exceed 20 years.

By Commission Order dated November 4, 2010, the City was required to

publish the Notice of Filing of its application once in a qualified
newspaper as provided in West Virginia Code §59—3-1 ~ seq. published
and of general circulation in Kanawha County, providing a 30-day protest
period. The Notice of Filing also provided that, if substantial protest
was not received within the 30-day protest period, the Commission might
waive formal hearing and grant the certificate based upon its review of

the evidence submitted with the application.

By Commission Order dated November 16, 2010, the proceeding was

referred to the Division of Administrative Law Judges with a decision due

date of on or before March 21, 2011, if no substantial protest to the

application was filed within 30 days after the required notice had been

provided, or on or before April 18, 2011, if substantial protest had been

received within 30 days after the required notice had been provided.

On November 18, 2010, the City filed a publication affidavit showing
that the Notice of Filing was published on November 12, 2010, in ~
Charleston Gazette a newspaper published and generally circulated in

Kanawha C~ounty.

PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA
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On December 7, 2010, Staff Attorney C. Terry Owen filed the Initial

Joint Staff Memorandum to which was attached the December 7, 2010

Engineering and Utilities Division Initial Memorandum prepared by
Jonathan Fowler, P.E., Engineer, Engineering Division, and James Boggess,
Utilities Analyst II, Utilities Division. Staff indicated that it was

reviewing the case and would timely file a final recommendation.

On January 21, 2011, Staff Attorney Owen filed the Final Joint Staff

Memorandum to which was attached the January 21, 2011 Engineering and

Utilities Divisions Final Recommendation prepared by Mr. Fowler and Mr.

Boggess. Staff reported that the City presently serves approximately
23,990 customers. The existing sewage collection system in the Kanawha

Two Mile area is old and in poor condition and subject to excessive

levels of infiltration and inflow. The project is designed to replace
and/or relocate the sewer lines and appurtenances which have been

previously identified as posing the most trouble. Engineering Staff has

reviewed the project’s engineering study and concurs with the City’s

analysis and conclusions with respect to the scope of the work for the

project. The replacement of old and leaky lines will free up both

collection/transmission capacity as well as treatment capacity and will

provide capacity for potential new customers both within and outside of

the project area. The proposed improvements will also reduce long—term
system operation and maintenance (O&M) costs. Engineering Staff supports
the current project as beingof appropriate scope and necessary to insure

the long-term effectiveness and reliability of the system.

The proposed project will include the replacement of approximately
93,400 feet (17.7 miles) of various sizes and classes of gravity sewer

lines and appurtenances. Although the new lines will generally be laid

along the path of existing lines, approximately 1,000 easements will have

to be secured. The project is estimated to cost $25,877,009 and have a

construction cost of $17,771,000. Staff opined that the engineering
design and project inspection costs ($2,366,700, or 13.3% of the

construction cost) for the project were generally acceptable. Staff’s

review of the plans and other technical documents provided by the City
found no conflict with the Commission’s Rules and Regulations for the

Government of Sewer Utilities

Engineering Staff recommended contingent approval of the project
without specifically approving the project plans and specifications.
However, any significant changes in the project design or scope would

require reopening of the case. Although the project would have no

immediate or short-term impact upon system O&M costs, in the longer term

the project would reduce O&M costs and the costs for future system
development. Most of the major permits andapprovals necessary for the

construction of the project have been secured. Engineering Staff

recommended that the Certificate of Convenience and Necessity be issued

contingent upon the City’s receipt of all necessary federal, state and

local permits and approvals for the proposed construction. Construction

should not begin prior to receipt of all required permits.

Financial Staff reported that the project was to be funded entirely

by a West Virginia Department of Environmental Protection Clean Water

State Revolving Fund loan of approximately $25,877,009. The loan is to

be repaid over 20 years at a 2% rate of interest and an administrative

fee of 1%. Staff amortized the loan at 2% interest over 20 years which

PUBLIC SERVICE COMMISSION

OP WEST VIRGINIA

CHARLESTON



resulted in debt service of $1,570,889. The 1% administrative fee, an

O&M expense, is $140,253. The required bond reserve account is being
pre-funded with project funds. Going-level 0&M expenses and all project-
related expenses are supported by the City’s current rates and charges.
At pro forma, the cash flow analysis results in a cash surplus of

$1,474,188 and a debt coverage of 121.72%.

In summation, Staff recommended that (1) the Commission grant the

Sanitary Board of the City of Charleston a Certificate of Convenience and

Necessity to construct improvements to its wastewater collection system,
as more fully defined in the engineering plans and contract documents on

file with the Engineering Division; (2) the proposed financing be

approved;. (3) the City be required to seek Commission approval of any

changes in the plans or scope of the project. If there are changes in

the rates to be charged associated with the project, the City must seek

Commission approval of such changes; however, if changes in the proposed
financing or costs result in no change in project—related rates and

charges, the City need only to file an affidavit prepared by its

accountant; (4) the City be required to file a copy of the project
engineer’s certified bid tabulation for all contracts or vendor bids

associated with the project within 10 days of bid opening dates; (5) the

City be required to file copies of the Certificate of Substantial

Completion for all contracts or vendor bids associated with the project
within 10 days of issuance of such documents; and (6) the City be

required to file a copy.of the West Virginia Department of Environmental

Protection’s approval of the design documents as soon as the approval is

received.

On February 2, 2011, the City filed a response in opposition ~o

Staff’s final recommendations. Specifically, the City objected to

Staff’s recommendation that the City obtain approval of “any changes in

the plans” of the project. The City requested that the Commission modify
Staff’s recommendation to require the City to seek Commission approval
only of any change in the scope of the project or any material change in

the plans that affects customer service or requires re-permitting by the

DEP.

By Procedural Order dated February 4, 2011, Staff was required to

file a substantive written response to the City’s filing of February 2,
2011. The City was also required to file a further written response to

Staff’s filing and indicate whether a hearing on the issue was desired.

On February 7, 2011, Staff Attorney Owen filed the Further Final

Joint Staff Memorandum to which was attached the February 3, 2011

Engineering Division Further Final Memorandum prepared by Mr. Fowler.

Mr. Fowler had no objection to the City’s request since the request was

consistent with current practices. Legal Staff recommended that the

City’s requested change to the historically proven Commission and Staff

language be denied since there had not been prior problems with the use

of such language.

On February 11, 2011, the City filed a response in which, based upon

the Further Final Joint Staff Memorandum, it withdrew its objection to

Staff’s recommended language. The City also indicated that it did not

require a hearing on the matter.

PUBLIC SERVICE COMMISSION
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As of the date of this Order, no protests have been filed with the

Public Service Commission.

Upon consideration of the above, a certificate of convenience and

necessity should be granted to the City of Charleston Sanitary Board to

construct improvements to an existing wastewater system in the Kanawha

Two Mile area of Kanawha County. Additionally, the City’s request for a

waiver of the requirement to file a class cost of service study should be

granted since the project would not require the City to increase its

sewer rates. The project is necessary because the existing sewage
collection system in the Kanawha Two Mile area is old and in poor

condition and subject to excessive levels of infiltration and inflow.

The project is economically feasible and financially viable because no

rate increase will be necessary due to the project. Most of the major
permits and approvals necessary for the construction of the project have

been secured. Staff’s review of the plans and other technical documents

provided by the City found no conflict with the Commission’s Sewer Rules

Finally, the City gave proper notice of its application and no protests
have been filed with the Public Service Commission.

FINDINGS OF FACT

1. The City of Charleston Sanitary Board filed an application with

the Commission under West Virginia Code §24-2—li for a certificate of

convenience and necessity and for approval of the financing of the

project. (See, November 4, 2010 application; Final Joint Staff

Memorandum with attachment filed January 21, 2011)

2. The project will be funded by a West Virginia Department of

Environmental Protection Clean Water State Revolving Fund loan of

approximately $25,877,009, with a 2% interest rate and a 1% annual

administrative fee for a term not to exceed 20 years. (See, November 4,
2010 application; Final Joint Staff Memorandum with attachment filed

January 21, 2011)

3. By Commission Order dated November 4, 2010, the City was

directed to give notice of the filing of its application by publishing
the Notice of Filing attached to the Order. The City published the

Notice of Filing in The Charleston Gazette on November 12, 2010, a

qualified newspaper as provided in West Virginia Code §~ 59-3--i ~ seq.

published and of general circulation in Kanawha County. No protests have

been received to the application either within the 30—day protest period
or as of the date of this Order. (See, affidavit of publication filed

November 18, 2010; case file generally)

4. The project will replace old and leaky lines which will free up

both collection/transmission capacity as well as treatment capacity and

will provide capacity for potential new customers both within and outside

of the project area. The project will also reduce long—term system

operation and maintenance costs. (See, Final Joint Staff Memorandum with

attachment filed January 21, 2011)

5. Commission Staff has reviewed the project’s plans,
specifications and other technical documents provided by the City and has
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found no conflict with the Commission’s Sewer Rules (See, Final Joint

Staff Memorandum with attachment filed January 21, 2011)

6. Commission Staff recommended that approval for the application
be granted and the project be certificated. (See, Final Joint Staff

Memorandum with attachment filed January 21, 2011)

CONCLUSIONS OF LAW

1. The public convenience and necessity require the proposed
project.

2. The proposed project is financially feasible and economically
viable, since no rate increase is needed.

3. A certificate of public convenience and necessity should be

granted to the City of Charleston Sanitary Board to construct

improvements to the existing wastewater system in the Kanawha Two Mile

area, Kanawha County, as described in the application filed on November

4, 2010.

4. The certificate can be granted without hearing since notice of

the project was properly published, with no protests having been filed in

response thereto, and since Commission Staff has recommended approval of

the project.

5. Should the scope, plans or financing for the project change,
the City must obtain prior Commission approval before• commencing
construction. Changes in project costs do not require separate approval
if those changes do not affect rates and the City submits an affidavit

from a certified public accountant verifying that the rates will not be

affected by such changes.

6. The City must obtain and furnish to the Commission a copy of

all governmental and other permits required for the project prior to

commencing construction.

ORDER

IT IS, THEREFORE, ORDERED that the application for a certificate of

public convenience and necessity filed with the Commission on November 4,

2010, by the City of Charleston Sanitary Board, pursuant to West VirQinia

Code §24—2—11, to construct certain additions and improvements to the

City’s existing sewer system, at a total cost of $25,877,009, be, and

hereby is, granted.

IT IS FURTHER ORDERED that the proposed financing for the project,
comprised of a West Virginia Department of Environmental Protection Clean

Water State Revolving Fund loan of $25,877,009, with a 2% interest rate

and a 1% annual administrative fee for a term not to exceed 20 years, be,

and it hereby is, approved.

IT IS FURTHER ORDERED that, should the ~cope, plans or financing for

the project change, the City of Charleston Sanitary Board must obtain
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prior Commission approval before commencing construction. Changes in

project cost do not require separate approval if those changes do not

affect rates and the City submits an affidavit from a certified public
accountant to this effect.

IT IS FURTHER ORDERED that, within ten (10) days from the date the

bids are tabulated, the City of Charleston Sanitary Board submit a copy
to the Commission of the project bids for all contracts or vendor bids

associated with the project, making the bids a part of the Commission’s

file in this case.

IT IS FURTHER ORDERED that, prior to commencing construction, the

City of Charleston Sanitary Board file a copy with the Commission of all

permits, certificates and other documentation required from other

governmental agencies and authorities.

IT IS FURTHER ORDERED that the City of Charleston Sanitary Board

file a copy of the West Virginia Department of Environmental Protection’s

approval of the design documents as soon as the approval is received.

IT IS FURTHER ORDERED that, within ten (10) days of receipt of the

certificate of substantial completion, the City of Charleston Sanitary
Board notify the Commission when the project engir~ieer has performed the

substantial completion inspection and file with the Commission a copy of

the certificate of substantial completion for all contracts or vendor

bids associated with the project.

IT IS FURTHER ORDERED that, if this project requires the use of

Division of Highways’ rights—of—way, the City of Charleston Sanitary
Board comply with all rules and regulations of the Division of Highways
regarding the use of those rights—of-way.

IT IS FURTHER ORDERED that the request of the City of Charleston

Sanitary Board for a waiver of the requirement to file a class cost of

service study is granted.

IT IS FURTHER ORDERED that this matter be, and hereby is, removed

from the Commission’s docket of open cases.

The Executive Secretary is hereby ordered to serve a copy of this

order upon the Commission by hand delivery, and by electronic service

upon all parties of record who have filed an e-service agreement with the

Commission and by United States Certified Mail, return receipt requested,
upon all parties of record who have not filed an e—service agreement with

the Commission.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission

within fifteen (15) days of the date this order is mailed. If exceptions
are filed, the parties filing exceptions shall certify to the Executive

Secretary that all parties of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of

the Commission, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless it

is ordered stayed or postponed by the Commission.

PUDLIC SERVICE COMMISSION

01 WEST VIRGINIA

CHARLESTON



Any party may request waiver of the right to file exceptions to an

Administrative Law Judge’s order by filing an appropriate petition in

writing with the Secretary. No such waiver will be effective until

approved by order of the Commission.

Deborah Yost VanDervort

Administrative Law Judge

DYV: s: cdk

101732aa.wpd

PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON



Gov. Joe Manchin, III

Chairman

Kenneth Lowe. Jr.

Public Member

David Bones McComas

Public Member

Ron Justice

Public Member

James W. Ellars. P.E.

Executive Director

Barbara J. Pauley
Administrative Secretary

Larry Roller, General Manager
The Sanitary Board of the City of Charleston

208 26th Street, West

Char’eston, WV 25302

Re: Charleston Sanitary Board (Kanawha Two-Mile)
Sewer Project 2009S-1 162 (Revised)

Dear Mr. Roller,

The West Virginia Infrastructure and Jobs Development Council (Infrastructure Council)
has reviewed the Charleston Sanitary Board’s (Board) revised preliminary application for

the replacement and rehabilitation of existing sewers in the Kanawha Two Mile area,

which includes Sissonville Drive, Chandler Drive, Sugar Creek Drive and Scraggs Drive

areas (Project).

Based on the findings of the Sewer Technical Review Committee, the Infl’astructure

Council has determined that the Project is technically feasible within the guidelines of the

Infrastructure and Jobs Development Act. The Board should carefully review the

enclosed comments of the Sewer Technical Review Committee as the Board may need to

address certain issues raised in said comments as it proceeds with the Project.

Upon consideration of the revised preliminary application, the Infrastructure Council

determined that the Board should pursue a $25,877,009 Clean Water State Revolving
Fund loan (3%, 20 yrs) to fund this Project. Please contact the West Virginia Division of

Environmental Protection office at 304-926-0499 (Xl 611) for specific information on the

steps the Board needs to follow to apply for these funds. Please note that this letter

does not constitute funding approval from this agency.

If you have any questions regarding this matter, please contact James W. Ellars at 304-

558-4607 (X201).

Enclosure

F9..
Lowe, Jr.

cc: Mike Johnson, P.E., DEP (w/o enclosure) (via e-mail)

Timothy L. Utt, P.E., Burgess & Niple, Inc.

300 Summers Street. Suite 980 Charleston. WV 25301 Phone (304) 558-4607 Fax (304) 558-4609

\ WEST VIRGINIA

Infrastructure & Jobs Development Council

September 1,2010

www.wvinfrastructure.com



SRF-LP- 1

(10/11)

LOAN AGREEMENT

THIS WATER POLLUTION CONTROL REVOLVING FUND LOAN

AGREEMENT (the “Loan Agreement”), made and entered into in several counterparts,

by and among the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY, a

governmental instrumentality and body corporate of the State of West Virginia (the

“Authority”), the WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL

PROTECTION (the “DEP”), and the local government designated below (the “Local

Government”).

THE CITY OF CHARLESTON(162/C-544272

(Local Government)

WITNES SETH:

WHEREAS, the United States Congress under Title VI of the federal Clean

Water Act, as amended (the “Clean Water Act”), has provided for capitalization grants to

be awarded to states for the express purpose of establishing and maintaining state water

pollution control revolving funds for the planning, design, construction, acquisition
and/or improvement of wastewater treatment facilities;

WHEREAS, pursuant to the provisions of Chapter 22C, Article 2 of the

Code of West Virginia, 1931, as amended (the “Act”), the State of West Virginia (the

“State”) has established a state water pollution control revolving fund program (the

“Program”) to direct the distribution of loans to particular local governments pursuant to

the Clean Water Act;

WHEREAS, under the Act the DEP is designated the instrumentality to

enter into capitalization agreements with the United States Environmental Protection

Agency (“EPA”) to accept capitalization grant awards (U.S. General Services

Administration; Catalog of Federal Domestic Assistance 32nd Edition § 66.458 (1998))
and DEP has been awarded capitalization grants to partially fund the Program;

WHEREAS, under the Act and under the direction of DEP, the Authority
has established a permanent perpetual fund known as the “West Virginia Water Pollution

Control Revolving Fund” (hereinafter the “Fund”);
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WHEREAS, pursuant to the Act, the Authority and DEP are empowered to

make loans from the Fund to local governments for the acquisition or construction of

wastewater treatment projects by such local governments, all subject to such provisions
and limitations as are contained in the Clean Water Act and the Act;

WHEREAS, the Local Government constitutes a local government as

defmed by the Act;

WHEREAS, the Local Government is included on the DEP State Project
Priority List and the Intended Use Plan and has met DEP’s pre-application requirements
for the Program;

WHEREAS, the Local Government is authorized and empowered by the

statutes of the State to acquire, construct, improve, operate and maintain a wastewater

treatment project and to finance the cost of acquisition and construction of the same by
borrowing money to be evidenced by revenue bonds issued by the Local Government;

WHEREAS, the Local Government intends to construct, is constructing or

has constructed such a wastewater treatment project at the location and as more

particularly described and set forth in the Application, as hereinafter defined (the

“Project”);

WhEREAS, the Local Government has completed and filed with the

Authority and DEP an Application for a Loan with attachments and exhibits and an

Amended Application for a Loan also with attachments and exhibits (together, as further

revised and supplemented, the “Application”), which Application is incorporated herein

by this reference; and

WHEREAS, having reviewed the Application and the Fund having
available sufficient funds therefor, the Authority and DEP are willing to lend the Local

Government the amount set forth on Schedule X attached hereto and incorporated herein

by reference, through the purchase of revenue bonds of the Local Government with

moneys held in the Fund, subject to the Local Government’s satisfaction of certain legal
and other requirements of the Program.

NOW, THEREFORE, in consideration of the premises and the mutual

agreements hereinafter contained, the Local Government, DEP and the Authority hereby

agree as follows:
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ARTICLE I

Defmitions

1.1 Except where the context clearly indicates otherwise, the terms

“Authority,” “cost,” “fund,” “local government,” and “project” have the definitions and

meanings ascribed to them in the Act or in the SRF Regulations.

1.2 “Consulting Engineers” means the professional engineer, licensed by
the State, designated in the Application and any successor thereto.

1.3 “Loan” means the loan to be made by the Authority and DEP to the

Local Government through the purchase of Local Bonds, as hereinafter defined, pursuant
to this Loan Agreement.

1.4 “Local Act” means the official action of the Local Government

required by Section 4.1 hereof, authorizing the Local Bonds.

1.5 “Local Bonds” means the revenue bonds to be issued by the Local

Government pursuant to the provisions of the Local Statute, as hereinafter defmed, to

evidence the Loan and to be purchased by the Authority with money held in the Fund, all

in accordance with the provisions of this Loan Agreement.

1.6 “Local Statute” means the specific provisions of the Code of West

Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.7 “Operating Expenses” means the reasonable, proper and necessary

costs of operation and maintenance of the System, as hereinafter defmed, as should

normally and regularly be included as such under generally accepted accounting
principles.

1.8 “Program” means the wastewater treatment facility acquisition,
construction and improvement program coordinated through the capitalization grants

program established under the Clean Water Act and administered by DEP.

1.9 “Project” means the wastewater treatment facility project
hereinabove referred to, to be constructed or being constructed by the Local Government

in whole or in part with the net proceeds of the Local Bonds or being or having been

constructed by the Local Government in whole or in part with the proceeds of bond

anticipation notes or other interim fmancing, which is to be paid in whole or in part with

the net proceeds of the Local Bonds.
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1.10 “SRF Regulations” means the regulations set forth in Title 47, Series

31 of the West Virginia Code of State Regulations.

1.11 “System” means the wastewater treatment facility owned by the

Local Government, of which the Project constitutes all or to which the Project constitutes

an improvement, and any improvements thereto hereafter constructed or acquired from

any sources whatsoever.

1.12 Additional terms and phrases are defined in this Loan Agreement as

they are used.

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the construction and

acquisition of the facilities described in the Application, to be, being or having been

constructed in accordance with plans, specifications and designs prepared for the Local

Government by the Consulting Engineers, the DEP and Authority having found, to the

extent applicable, that the Project is consistent with the applicable provisions of the

Program.

2.2 Subject to the terms, conditions and provisions of this Loan

Agreement and the Local Act, the Local Government has acquired, or shall do all things

necessary to acquire, the proposed site of the Project and shall do, is doing or has done all

things necessary to construct the Project in accordance with the plans, specifications and

designs prepared for the Local Government by the Consulting Engineers.

2.3 All real estate and interests in real estate and all personal property

constituting the Project and the Project site heretofore or hereafter acquired shall at all

times be and remain the property of the Local Government, subject to any mortgage lien

or other security interest as is provided for in the Local Statute unless a sale or transfer of

all or a portion of said property is approved by DEP and the Authority.

2.4 The Local Government agrees that the Authority and DEP and their

respective duly authorized agents shall have the right at all reasonable times to enter upon

the Project site and Project facilities and to examine and inspect the same. The Local

Government further agrees that the Authority and DEP and their respective duly
authorized agents shall, prior to, during and after completion of construction and

commencement of operation of the Project, have such rights of access to the System site

and System facilities as may be reasonably necessary to accomplish all of the powers and
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rights of the Authority and DEP with respect to the System pursuant to the pertinent
provisions of the Act.

2.5 The Local Government shall keep complete and accurate records of

the cost of acquiring the Project site and the costs of constructing, acquiring and

installing the Project. The Local Government shall permit the Authority and DEP, acting
by and through their Directors or duly authorized agents and representatives, to inspect
all books, documents, papers and records relating to the Project and the System at any

and all reasonable times for the purpose of audit and examination, and the Local

Government shall submit to the Authority and DEP such documents and information as it

may reasonably require in connection with the construction, acquisition and installation

of the Project, the operation and maintenance of the System and the administration of the

Loan or of any State and federal grants or other sources of financing for the Project.

2.6 The Local Government agrees that it will permit the Authority and

DEP and their respective agents to have access to the records of the Local Government

pertaining to the operation and maintenance of the System at any reasonable time

following completion of construction of the Project and commencement of operation
thereof or if the Project is an improvement to an existing system at any reasonable time

following commencement of construction.

2.7 The Local Government shall require that each construction

contractor furnish a performance bond and a payment bond, each in an amount at least

equal to one hundred percent (100%) of the contract price of the portion of the Project
covered by the particular contract as security for the faithful performance of such contract

and shall verify or have verified such bonds prior to commencement of construction.

2.8 The Local Government shall require that each of its contractors and

all subcontractors maintain, during the life of the construction contract, workers’

compensation coverage, public liability insurance, property damage insurance and

vehicle liability insurance in amounts and on terms satisfactory to the Authority and DEP

and shall verify or have verified such insurance prior to commencement of construction.

Until the Project facilities are completed and accepted by the Local Government, the

Local Government or (at the option of the Local Government) the contractor shall

maintain builder’s risk insurance (fire and extended coverage) on a one hundred percent

(100%) basis (completed value form) on the insurable portion of the Project, such

insurance to be made payable to the order of the Authority, the Local Government, the

prime contractor and all subcontractors, as their interests may appear. If facilities of the

System which are detrimentally affected by flooding are or will be located in designated
special flood or mudslide-prone areas and if flood insurance is available at a reasonable

cost, a flood insurance policy must be obtained by the Local Government on or before the

Date of Loan Closing, as hereinafter defmed, and maintained so long as any of the Local
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Bonds are outstanding. Prior to commencing operation of the Project, the Local

Government must also obtain, and maintain so long as any of the Local Bonds are

outstanding, business interruption insurance if available at a reasonable cost.

2.9 The Local Government shall provide and maintain competent and

adequate engineering services satisfactory to the Authority and DEP covering the

supervision and inspection of the development and construction of the Project and

bearing the responsibility of assuring that construction conforms to the plans,

specifications and designs prepared by the Consulting Engineers, which have been

approved by all necessary governmental bodies. Such engineer shall certify to the

Authority, DEP and the Local Government at the completion of construction that

construction is in accordance with the approved plans, specifications and designs, or

amendments thereto, approved by all necessary governmental bodies. The Local

Government shall require the Consulting Engineers to submit Record Drawings, as

defined in the SRF Regulations, to it within 60 days of the completion of the Project.
The Local Government shall notify DEP in writing of such receipt. The Local

Government shall submit a Performance Certificate, the form of which is attached hereto

as Exhibit A, and being incorporated herein by reference, to DEP within 60 days of the

end of the first year after the Project is completed.

2.10 The Local Government shall require the Consulting Engineers to

submit the final or updated Operation and Maintenance Manual, if necessary as defmed

in the SRF Regulations, to DEP when the Project is 90% completed. The Local

Government shall at all times provide operation and maintenance of the System in

compliance with any and all State and federal standards. The Local Government shall

employ a state certified plant operator prior to the Project being 50% complete and notify
the DEP of such employment. The Local Government shall retain the operator(s) to

operate the System during the entire term of this Loan Agreement.

2.11 The Local Government hereby covenants and agrees to comply with

all applicable laws, rules and regulations issued by the Authority, DEP or other State,

federal or local bodies in regard to the construction of the Project and operation,
maintenance and use of the System.

2.12 The Local Government, commencing on the date contracts are

executed for the acquisition or construction of the Project and for two years following the

completion of acquisition or construction of the Project, shall each month complete a

Monthly Financial Report, the form of which is attached hereto as Exhibit B and

incorporated herein by reference, and forward a copy by the 20th of each month to DEP

and the Authority.
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2.13 The Local Government shall perform an annual maintenance audit

which maintenance audit shall be submitted to the Authority and the Public Service

Commission of West Virginia (the “PSC”).

2.14 The Local Government, during construction of the Project, shall

complete Payment Requisition Forms, the form of which is attached hereto as Exhibit C

and incorporated herein by reference, and forward such forms to DEP in compliance with

the Local Government’s construction schedule.

ARTICLE III

Conditions to Loan;
Issuance of Local Bonds

3.1 The agreement of the Authority and DEP to make the Loan is

subject to the Local Government’s fulfillment, to the satisfaction of the Authority and

DEP, of each and all of those certain conditions precedent on or before the delivery date

for the Local Bonds, which shall be the date established pursuant to Section 3.4 hereof.

Said conditions precedent are as follows:

(a) The Local Government shall have delivered to the Authority
and DEP a report listing the specific purposes for which the proceeds of the Loan will be

expended and the procedures as to the disbursement of loan proceeds, including an

estimated monthly draw schedule;

(b) The Local Government shall have performed and satisfied all

of the terms and conditions to be performed and satisfied by it in this Loan Agreement;

(c) The Local Government shall have authorized the issuance of

and delivery to the Authority of the Local Bonds described in this Article III and in

Article IV hereof;

(d) The Local Government shall either have received bids or

entered into contracts for the construction of the Project, which are in an amount and

otherwise compatible with the plan of fmancing described in the Application; provided
that, if the Loan will refund an interim construction fmancing, the Local Government

must either be constructing or have constructed its Project for a cost and as otherwise

compatible with the plan of financing described in the Application; and, in either case,

the Authority and DEP shall have received a certificate of the Consulting Engineers to

such effect, the form of which certificate is attached hereto as Exhibit D;
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(e) The Local Government shall have obtained all permits
required by the laws of the State and the federal government necessary for the

construction of the Project, and the Authority and DEP shall have received a certificate of

the Consulting Engineers to such effect;

(f) The Local Government shall have obtained all requisite
orders of and approvals from the Public Service Commission of West Virginia (the

“PSC”) and the West Virginia Infrastructure and Jobs Development Council necessary

for the construction of the Project and operation of the System, with all requisite appeal
periods having expired without successful appeal and the Authority and DEP shall have

received an opinion of counsel to the Local Government, which may be local counsel to

the Local Government, bond counsel or special PSC counsel but must be satisfactory to

the Authority and DEP, to such effect;

(g) The Local Government shall have obtained any and all

approvals for the issuance of the Local Bonds required by State law, and the Authority
and DEP shall have received an opinion of counsel to the Local Government, which may

be local counsel to the Local Government, bond counsel or special PSC counsel but must

be satisfactory to the Authority and DEP, to such effect;

(h) The Local Government shall have obtained any and all

approvals of rates and charges required by State law and shall have taken any other action

required to establish and impose such rates and charges (imposition of such rates and

charges is not, however, required to be effective until completion of construction of the

Project), with all requisite appeal periods having expired without successful appeal, and

the Authority and DEP shall have received an opinion of counsel to the Local

Government, which may be local counsel to the Local Government, bond counsel or

special PSC counsel but must be satisfactory to the Authority and DEP, to such effect;

(i) Such rates and charges for the System shall be sufficient to

comply with the provisions of Subsections 4.1(a) and 4.1 (b)(ii) hereof, and the Authority
and DEP shall have received a certificate of the accountant for the Local Government, or

such other person or firm experienced in the finances of local governments and

satisfactory to the Authority and DEP, to such effect; and

(j) The net proceeds of the Local Bonds, together with all

moneys on deposit or to be simultaneously deposited (or, with respect to proceeds of

grant anticipation notes or other indebtedness for which a binding purchase contract has

been entered, to be deposited on a date certain) and irrevocably pledged thereto and the

proceeds of grants irrevocably committed therefor, shall be sufficient to pay the costs of

construction and acquisition of the Project as set forth in the Application, and the

Authority and DEP shall have received a certificate of the Consulting Engineers, or such
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other person or firm experienced in the financing of wastewater treatment prOjects and

satisfactory to the Authority and DEP, to such effect, such certificate to be in form and

substance satisfactory to the Authority and DEP, and evidence satisfactory to the

Authority and DEP of such irrevocably committed grants.

3.2 Subject to the terms and provisions of this Loan Agreement, the

rules and regulations promulgated by the Authority and DEP, including the SRF

Regulations, or any other appropriate State agency and any applicable rules, regulations
and procedures promulgated from time to time by the federal government, it is hereby
agreed that the Authority shall make the Loan to the Local Government and the Local

Government shall accept the Loan from the Authority, and in furtherance thereof it is

agreed that the Local Government shall sell to the Authority and the Authority shall make

the Loan by purchasing the Local Bonds in the principal amount and at the price set forth

in Schedule X hereto. The Local Bonds shall have such further terms and provisions as

described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner

hereinafter provided in this Loan Agreement.

3.4 The Local Bonds shall be delivered to the Authority, at the offices of

the Authority, on a date designated by the Local Government by written notice to the

Authority, which written notice shall be given not less than ten (10) business days prior to

the date designated; provided, however, that if the Authority is unable to accept delivery
on the date designated, the Local Bonds shall be delivered to the Authority on a date as

close as possible to the designated date and mutually agreeable to the Authority, DEP and

the Local Government. The date of delivery so designated or agreed upon is hereinafter

referred to as the “Date of Loan Closing.”

3.5 The Local Government understands and acknowledges that it is one

of several local governments which have applied to the Authority and DEP for loans from

the Fund to finance wastewater treatment projects and that the obligation of the Authority
to make any such loan is subject to the Local Government’s fulfilling all of the terms and

conditions of this Loan Agreement on or prior to the Date of Loan Closing and to the

requirements of the Program. The Local Government specifically recognizes that the

Authority will not purchase the Local Bonds unless and until sufficient funds are

available in the Fund to purchase all the Local Bonds and that, prior to such purchase, the

Authority may purchase the bonds of other local governments set out in the State Project
Priority List, as defmed in the SRF Regulations. The Local Government further

specifically recognizes that all loans will be originated in conjunction with the SRF

Regulations and with the prior approval of DEP.
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3.6 The Local Government shall provide DEP with the appropriate
documentation to comply with the special conditions regarding the public release and

audit requirements established by federal and State regulations as set forth in Exhibit E

attached hereto at such times as are set forth therein.

ARTICLE IV

Local Bonds; Security for Loan;

Repayment of Loan; Interest on Loan;
Fees and Charges

4.1 The Local Government shall, as one of the conditions of the

Authority and DEP to make the Loan, authorize the issuance of and issue the Local

Bonds pursuant to an official action of the Local Government in accordance with the

Local Statute, which shall, as adopted or enacted, contain provisions and covenants in

substantially the fonn as follows:

(a) That the gross revenues of the System shall always be used

for purposes of the System. Such gross revenues will be used monthly, in the order of

priority listed below:

(i) to pay Operating Expenses of the System;

(ii) to the extent not otherwise limited by any outstanding
loan resolution, indenture or other act or document and beginning on the date set forth in

Schedule X, to provide debt service on the Local Bonds by depositing in a sinking fund

one-third (1/3) of the interest payment next coming due on the Local Bonds and one-third

(1/3) of the principal payment next coming due on the Local Bonds and, beginning three

(3) months prior to the first date of payment of principal of the Local Bonds, if the

reserve account for the Local Bonds (the “Reserve Account”) was not funded from

proceeds of the Local Bonds or otherwise concurrently with the issuance thereof in an

amount equal to the maximum amount of principal and interest which will come due on

the Local Bonds in the then current or any succeeding year (the “Reserve Requirement”),
by depositing in the Reserve Account an amount not less than one-twelfth (1/12) of one

tenth (1/10) of the Reserve Requirement or, if the Reserve Account has been so funded

(whether by Local Bond proceeds, monthly deposits or otherwise), any amount necessary

to maintain the Reserve Account at the Reserve Requirement;

(iii) to create a renewal and replacement, or similar, fund in

an amount equal to two and one-half percent (2-1/2%) of the gross revenues from the

System, exclusive of any payments into the Reserve Account, for the purpose of
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improving or making emergency repairs or replacements to the System or eliminating any
deficiencies in the Reserve Account; and

(iv) for other legal purposes of the System, including
payment of debt service on other obligations junior, subordinate and inferior to the Local

Bonds.

Provided, that if the Local Government has existing outstanding
indebtedness which has greater coverage or renewal and replacement fund requirements,
then the greater requirements will prevail until said existing indebtedness is paid in full.

(b) Covenants substantially as follows:

(i) That the Local Bonds shall be secured by a pledge of

either the net or gross revenues of the System as provided in the Local Act;

(ii) That the schedule of rates or charges for the services of

the System shall be sufficient to provide funds which, along with other revenues of the

System, will pay all Operating Expenses and leave a balance each year equal to at least

one hundred fifteen percent (115%) of the maximum amount required in any year for

debt service on the Local Bonds and all other obligations secured by a lien on or payable
from the revenues of the System prior to or on a parity with the Local Bonds or, if the

Reserve Account is funded (whether by Local Bond proceeds, monthly deposits or

otherwise) at an amount equal to the Reserve Requirement and any reserve account for

any such prior or parity obligations is funded at least at the requirement therefor, equal to

at least one hundred ten percent (110%) of the maximum amount required in any year for

debt service on the Local Bonds and any such prior or parity obligations;

(iii) That the Local Government shall complete the Project
and operate and maintain the System in good condition;

(iv) That, except as otherwise required by State law or the

Regulations, the System may not be sold, mortgaged, leased or otherwise disposed of,

except as a whole, or substantially as a whole, provided that the net proceeds to be

realized from such sale, mortgage, lease or other disposition shall be sufficient to fully
pay all of the Local Bonds outstanding and further provided that portions of the System
when no longer required for the ongoing operation of such System as evidenced by
certificates from the Consulting Engineer, may be disposed of with such restrictions as

are normally contained in such covenants;

(v) That the Local Government shall not issue any other

obligations payable from the revenues of the System which rank prior to, or equally, as to

lien and security with the Local Bonds, except parity bonds which shall only be issued if
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net revenues of the System prior to issuance of such parity bonds, plus reasonably
projected revenues from rate increases and the improvements to be fmanced by such

parity bonds, shall not be less than one hundred fifteen percent (115%) of the maximum

debt service in any succeeding year on all Local Bonds and parity bonds theretofore and

then being issued and on any obligations secured by a lien on or payable from the

revenues of the System prior to the Local Bonds and with the prior written consent of the

Authority and DEP; provided, however, that additional parity bonds may be issued to

complete the Project, as described in the Application as of the date hereof, without regard
to the foregoing;

(vi) That the Local Government will carry such insurance

as is customarily carried with respect to works and properties similar to the System,
including those specified by Section 2.8 hereof;

(vii) That the Local Government will not render any free

services of the System;

(viii) That the Authority may, by proper legal action, compel
the performance of the duties of the Local Government under the Local Act, including
the making and collection of sufficient rates or charges for services rendered by the

System, and shall also have, in the event of a default in payment of principal of or interest

on the Local Bonds, the right to obtain the appointment of a receiver to administer the

System or construction of the Project, or both, as provided by law and all rights as set

forth in Section 5 of the Act;

(ix) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, all delinquent rates and charges, if not paid
when due, shall become a lien on the premises served by the System;

(x) That, to the extent legally allowable, the Local

Government will not grant any franchise to provide any services which would compete
with the System;

(xi) That the Local Government shall annually cause the

records of the System to be audited by an independent certified public accountant or

independent public accountant and shall submit the report of said audit to the Authority
and DEP, which report shall include a statement that notes whether the results of tests

disclosed instances of noncompliance that are required to be reported under government

auditing standards and, if they are, describes the instances of noncompliance and the

audited fmancial statements shall include a statement that notes whether the Local

Government’s revenues are adequate to meet its Operating Expenses and debt service and

reserve requirements;
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(xii) That the Local Govermnent shall annually adopt a

detailed, balanced budget of the estimated revenues and expenditures for operation and

maintenance of the System during the succeeding fiscal year and shall submit a copy of

such budget to the Authority and DEP within 30 days of adoption thereof;

(xiii) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, prospective users of the System shall be

required to connect thereto;

(xiv) That the proceeds of the Local Bonds, advanced from

time to time, except for accrued interest and capitalized interest, if any, must (a) be

deposited in a construction fund, which, except as otherwise agreed to in writing by the

Authority, shall be held separate and apart from all other funds of the Local Government

and on which the owners of the Local Bonds shall have a lien until such proceeds are

applied to the construction of the Project (including the repayment of any incidental

interim financing) and/or (b) be used to pay (or redeem) bond anticipation notes or other

interim financing of such Local Government, the proceeds of which were used to finance

the construction of the Project; provided that, with the prior written consent of the

Authority and DEP, the proceeds of the Local Bonds may be used to fund all or a portion
of the Reserve Account, on which the owner of the Local Bonds shall have a lien as

provided herein;

(xv) That, as long as the Authority is the owner of any of

the Local Bonds, the Local Government may authorize redemption of the Local Bonds

with 30 days written notice to the Authority;

(xvi) That the West Virginia Municipal Bond Commission

(the “Commission”) shall serve as paying agent for all Local Bonds;

(xvii) That the Local Government shall on the first day of

each month (if the first day is not a business day, then the first business day of each

month) deposit with the Commission the required interest, principal and reserve account

payment. The Local Government shall complete the Monthly Payment Form, attached

hereto as Exhibit F and incorporated herein by reference, and submit a copy of said form

along with a copy of the check or electronic transfer to the Authority by the 5th day of

such calendar month;

(xviii) That, unless it qualifies for an exception to the

provisions of Section 148 of the Internal Revenue Code of 1986, as amended, which

exception shall be set forth in an opinion of bond counsel, the Local Government will

furnish to the Authority, annually, at such time as it is required to perform its rebate
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calculations under the Internal Revenue Code of 1986, as amended, a certificate with

respect to its rebate calculations and, at any time, any additional information requested by
the Authority;

(xix) That the Local Government shall have obtained the

certificate of the Consulting Engineers to the effect that the Project has been or will be

constructed in accordance with the approved plans, specifications and design as

submitted to the Authority and DEP, the Project is adequate for the purposes for which it

was designed, the funding plan as submitted to the Authority and DEP is sufficient to pay

the costs of acquisition and construction of the Project and all permits required by federal

and State laws for construction of the Project have been obtained;

(xx) That the Local Government shall, to the full extent

permitted by applicable law and the rules and regulations of the PSC, terminate the

services of any water facility owned by it to any customer of the System who is

delinquent in payment of charges for services provided by the System and will not restore

the services of the water facility until all delinquent charges for the services of the

System have been fully paid or, if the water facility is not owned by the Local

Government, then the Local Government shall enter into a termination agreement with

the water provider; and

(xxi) That the Local Government shall submit all proposed
change orders to the DEP for written approval. The Local Government shall obtain the

written approval of the DEP before expending any proceeds of the Local Bonds held in

“contingency” as set forth in the final Schedule A attached to the certificate of the

Consulting Engineer. The Local Government shall obtain the written approval of the

DEP before expending any proceeds of the Local Bonds available due to

bid/construction/project underruns.

The Local Government hereby represents and warrants that the Local Act

has been or shall be duly adopted or enacted in compliance with all necessary corporate
and other action and in accordance with applicable provisions of law. All legal matters

incident to the authorization, issuance, validity, sale and delivery of the Local Bonds shall

be approved without qualification by nationally recognized bond counsel acceptable to

the Authority in substantially the form of legal opinion attached hereto as Exhibit G.

4.2 The Loan shall be secured by the pledge and assignment by the

Local Government, as effected by the Local Act, of the fees, charges and other revenues

of the Local Government from the System.

4.3 At least five percent (5%) of the proceeds of the Local Bonds will be

advanced on the Date of Loan Closing. The remaining proceeds of the Local Bonds shall
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be advanced by the DEP monthly as required by the Local Government to pay Costs of

the Project, provided, however, if the proceeds of the Local Bonds will be used to repay

an interim financing, the proceeds will be advanced on a schedule mutually agreeable to

the Local Government, the DEP and the Authority. The Local Bonds shall not bear

interest during the construction period but interest shall commence accruing on the

completion date as defined in the SRF Regulations, provided that the annual repayment
of principal and payment of interest shall begin not later than one (1) year after the

completion date. The repayment of principal and interest on the Local Bonds shall be as

set forth on Schedule Y hereto. In no event shall the interest rate on or the net interest

cost of the Local Bonds exceed any statutory limitation with regard thereto.

4.4 The Local Bonds shall be delivered to the Authority in fully

registered form, transferable and exchangeable as provided in the Local Act at the

expense of the Local Government. Anything to the contrary herein notwithstanding, the

Local Bonds may be issued in one or more series.

4.5 As provided by the SRF Regulations, the Local Government agrees

to pay from time to time, if required by the Authority and DEP, the Local Government’s

allocable share of the reasonable administrative expenses of the Authority relating to the

Program. Such administrative expenses shall be determined by the Authority and shall

include, without limitation, Program expenses, legal fees paid by the Authority and fees

paid to the trustee and paying agents for any bonds or notes to be issued by the Authority
for contribution to the Fund and the fees and expenses of any corporate trustee for the

Fund.

4.6 The obligation of the Authority to make any loans shall be

conditioned upon the availability of moneys in the Fund in such amount and on such

terms and conditions as, in the sole judgment of the Authority, will enable it to make the

Loan.

ARTICLE V

Certain Covenants of the Local Government;

Imposition and Collection of User Charges;
Payments To Be Made by

Local Government to the Authority

5.1 The Local Government hereby irrevocably covenants and agrees to

comply with all of the terms, conditions and requirements of this Loan Agreement and

the Local Act. The Local Government hereby further irrevocably covenants and agrees

that, as one of the conditions of the Authority to make the Loan, it has fixed and

15



collected, or will fix and collect, the rates, fees and other charges for the use of the

System and will take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and in compliance with the provisions of

Subsections 4.1(a) and 4.1(b)(ii) hereof.

5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be

insufficient to produce the required sums set forth in the Local Act and this Loan

Agreement, the Local Government hereby covenants and agrees that it will, to the extent

or in the manner authorized by law, immediately adjust and increase such schedule of

rates, fees and charges (or where applicable, immediately file with the PSC for a rate

increase) and take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and this Loan Agreement.

5.3 In the event the Local Government defaults in any payment due to

the Authority pursuant to this Loan Agreement, the amount of such default shall bear

interest at the interest rate of the installment of the Loan next due, from the date of the

default until the date of the payment thereof.

5.4 The Local Government hereby irrevocably covenants and agrees

with the Authority that, in the event of any default hereunder by the Local Government,
the Authority may exercise any or all of the rights and powers granted under Section 5 of

the Act, including, without limitation, the right to impose, enforce and collect charges of

the System.

ARTICLE VI

Other Agreements of the

Local Government

6.1 The Local Government hereby acknowledges to the Authority and

DEP its understanding of the provisions of the Act, vesting in the Authority and DEP

certain powers, rights and privileges with respect to wastewater treatment projects in the

event of default by the Local Government in the terms and covenants of this Loan

Agreement, and the Local Government hereby covenants and agrees that, if the Authority
should hereafter have recourse to said rights and powers, the Local Government shall

take no action of any nature whatsoever calculated to inhibit, nullify, void, delay or

render nugatory such actions of the Authority in the due and prompt implementation of

this Loan Agreement.
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6.2 The Local Government hereby warrants and represents that all

information provided to the Authority and DEP in this Loan Agreement, in the

Application or in any other application or documentation with respect to fmancing the

Project was at the time, and now is, true, correct and complete, and such information does

not omit any material fact necessary to make the statements therein, in light of the

circumstances under which they were made, not misleading. Prior to the Authority’s
making the Loan and receiving the Local Bonds, the Authority and DEP shall have the

right to cancel all or any of their obligations under this Loan Agreement if (a) any

representation made to the Authority and DEP by the Local Government in connection

with the Loan shall be incorrect or incomplete in any material respect or (b) the Local

Government has violated any commitment made by it in its Application or in any

supporting documentation or has violated any of the terms of the Act, the SRF

Regulations or this Loan Agreement.

6.3 The Local Government hereby agrees to repay on or prior to the

Date of Loan Closing any moneys due and owing by it to the Authority or any other

lender for the planning or design of the Project, provided that such repayment shall not be

made from the proceeds of the Loan.

6.4 The Local Government hereby covenants that it will rebate any
amounts required by Section 148 of the Internal Revenue Code of 1986, as amended, and

will take all steps necessary to make any such rebates. In the event the Local

Government fails to make any such rebates as required, then the Local Government shall

pay any and all penalties, obtain a waiver from the Internal Revenue Service and take any
other actions necessary or desirable to preserve the exclusion from gross income for

federal income tax purposes of interest on the Local Bonds.

6.5 Notwithstanding Section 6.4, the Authority and DEP may at any

time, in their sole discretion, cause the rebate calculations prepared by or on behalf of the

Local Government to be monitored or cause the rebate calculations for the Local

Government to be prepared, in either case at the expense of the Local Government.

6.6 The Local Government hereby agrees to give the Authority and DEP

prior written notice of the issuance by it of any other obligations to be used for the

System, payable from the revenues of the System or from any grants for the Project or

otherwise related to the Project or the System.

6.7 The Local Government hereby agrees to file with the Authority and

DEP upon completion of acquisition and construction of the Project a schedule in

substantially the form of Amended Schedule A to the Application, setting forth the actual

costs of the Project and sources of funds therefor.
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ARTICLE VII

Miscellaneous

7.1 Schedules X and Y shall be attached to this Loan Agreement by the

Authority as soon as practicable after the Date of Loan Closing is established and shall be

approved by an official action of the Local Government supplementing the Local Act, a

certified copy of which official action shall be submitted to the Authority.

7.2 If any provision of this Loan Agreement shall for any reason be held

to be invalid or unenforceable, the invalidity or unenforceability of such provision shall

not affect any of the remaining provisions of this Loan Agreement, and this Loan

Agreement shall be construed and enforced as if such invalid or unenforceable provision
had not been contained herein.

7.3 This Loan Agreement may be executed in one or more counterparts,

any of which shall be regarded for all purposes as an original and all of which constitute

but one and the same instrument. Each party agrees that it will execute any and all

documents or other instruments and take such other actions as may be necessary to give
effect to the terms of this Loan Agreement.

7.4 No waiver by any party of any term or condition of this Loan

Agreement shall be deemed or construed as a waiver of any other terms or conditions, nor

shall a waiver of any breach be deemed to constitute a waiver of any subsequent breach,

whether of the same or of a different section, subsection, paragraph, clause, phrase or

other provision of this Loan Agreement.

7.5 This Loan Agreement supersedes all prior negotiations,

representations and agreements between the parties hereto relating to the Loan and

constitutes the entire agreement between the parties hereto in respect thereof.

7.6 By execution and delivery of this Loan Agreement, notwithstanding
the date hereof, the Local Government specifically recognizes that it is hereby agreeing to

sell its Local Bonds to the Authority and that such obligation may be specifically
enforced or subject to a similar equitable remedy by the Authority.

7.7 This Loan Agreement shall terminate upon the earlier of:

(i) written notice of termination to the Local Government from

either the Authority or DEP;
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(ii) the end of ninety (90) days after the date of execution hereof

by the Authority or such later date as is agreed to in writing by DEP if the Local

Government has failed to deliver the Local Bonds to the Authority;

(iii) termination by the Authority and DEP pursuant to Section 6.2

hereof; or

(iv) payment in full of the principal of and interest on the Loan

and of any fees and charges owed by the Local Government to the Authority or DEP;

provided that the amount of the Loan made under this Loan Agreement in any succeeding
fiscal year is contingent upon funds being appropriated by the State legislature or

otherwise being available to make the Loan. In the event funds are not appropriated or

otherwise available to make all of the Loan, the responsibility of the Authority and DEP

to make all the Loan is terminated; provided further that the obligation of the Local

Government to repay the outstanding amount of the Loan made by the Authority and

DEP is not terminated due to such non-funding on any balance of the Loan. The DEP

agrees to use its best efforts to have the amount contemplated under this Loan Agreement
included in its budget. Non-appropriation or non-funding of the Loan shall not be

considered an event of default under this Loan Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this Loan

Agreement to be executed by their respective duly authorized officers as of the date

executed below by the Authority.

(SEAL)

Attest:

I~fit~ Clerk

WEST VIRGINIA

ENVIRONMENTAL

DIVISION OF WATER

MANAGEMENT

DEPARTMENT OF

PROTECTION,
AND WASTE

By:
£iM

Its: Director

Date: December 13, 2011

(SEAL)

Attest:

CtC~
Its: Authorized Officer

{C2202949. 1 }

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY

THE

By:

2011

Date: December 13, 2011
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EXHTBIT A

FORM OF PERFORMANCE CERTIFICATE

To Be Provided By DEP]
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EXHIBIT B

MONTHLY FINANCIAL REPORT

Name of Local Government

Name of Bond Issue(s)

Type of Project _______________________Water Wastewater

Fiscal Year _________________________Report Month________________________

Budget
Year To

Total Budget Date Minus

Current Year Year Total Year

Item Month To Date To Date To Date

1. Gross Revenues

2. Operating Expenses

3. Bond Payments:

Type of Issue

Clean Water SRF

Drinking Water TRF
Infrastructure Fund

Water Development
Authority

Rural Utilities Service

Economic Development
Administration

Other (Identify)

4. Renewal and

Replacement

Fund Deposits

Name of Person Comnletin~ Form

Address

Telephone
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INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

Item 1 You will need a copy of the current fiscal year budget adopted by the Local

Government to complete Items 1 and 2. In Item 1, provide the amount of

actual Gross Revenues for the current month and the total amount year-to-
date in the respective columns. Divide the budgeted annual Gross

Revenues by 12. For example, if Gross Revenues of $1,200 are anticipated
to be received for the year, each month the base would be increased by
$100 ($1,200/12). This is the incremental amount for the Budget Year-to-

Date column.

Item 2 Provide the amount of actual Operating Expenses for the current month and the

total amount year-to-date in the respective columns. Any administrative

fee should be included in the Operating Expenses. Divide the budgeted
annual Operating Expenses by 12. For example, if Operating Expenses of

$900 are anticipated to be incurred for the year, each month the base would

be increased by $75 ($900112). This is the incremental amount for the

Budget Year-to-Date colunm.

Item 3 Provide the Bond Payments (principal, interest and reserve account) for all the

outstanding bonds of the Local Government according to the source of

funding. For example, Clean Water State Revolving Fund loan from

Department of Environmental Protection, Drinking Water Treatment

Revolving Fund loan from Bureau for Public Health, Infrastructure Fund

loan from Infrastructure and Jobs Development Council, or a loan from the

Water Development Authority, etc.

Item 4 Provide the amount deposited into the Renewal and Replacement Fund each

month. This amount is equal to 2.5% of Gross Revenues minus the total

reserve account payments included in Item 3. If Gross Revenues are

$1,200, then $30 (2.5% of $1,200), LESS the amount of all reserve account

payments in Item 3 should be deposited into the Renewal and Replacement
Fund. The money in the Renewal and Replacement Fund should be kept
separate and apart from all other funds of the Local Government.

The Local Government must complete the Monthly Financial Report and forward it

to the Water Development Authority by the 20th day of each month, commencing on

the date contracts are executed for the acquisition or construction of the Project and
for two years following the completion of acquisition or construction of the Project.
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EXHIBIT C

PAYMENT REQUISITION FORM

(All Copies to Be Provided by DEP for Each Project)
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EXHIBIT D

FORM OF CERTIFICATE OF CONSULTING ENGINEER

(Issuer)

(Name of Bonds)

I,
______________, Registered Professional Engineer, West Virginia

License No. ,of
_______________________________, Consulting Engineers,

hereby certify as follows:

1. My firm is engineer for the acquisition and construction of

_______________________

to the
______________________________

system (the

“Project”) of
____________________

(the “Issuer”), to be constructed primarily in

County, West Virginia, which acquisition and construction

are being permanently fmanced in part by the above-captioned bonds (the “Bonds”) of

the Issuer. Capitalized words not defmed herein shall have the same meaning set forth in

the bond
________________

adopted or enacted by the Issuer on
____________,

and

the Loan Agreement by and among the Issuer, the West Virginia Water Development
Authority (the “Authority”), and the West Virginia Department of Environmental

Protection (the “DEP”), dated
________________

2. The Bonds are being issued for the purposes of (i)

__________________________________________,and (ii) paying certain issuance and

other costs in connection therewith.

3. To the best of my knowledge, information and belief, (i) within the limits

and in accordance with the applicable and governing contractual requirements relating to

the Project, the Project will be constructed in general accordance with the approved
plans, specifications and designs prepared by my firm and approved by the DEP and any

change orders approved by the Issuer, the DEP and all necessary governmental bodies;

(ii) the Project, as designed, is adequate for its intended purpose and has a useful life of at

least
_____

years, if properly operated and maintained, excepting anticipated
replacements due to normal wear and tear; (iii) the Issuer has received bids for the

acquisition and construction of the Project which are in an amount and otherwise

compatible with the plan of fmancing set forth in Schedule A attached hereto as Exhibit
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A, and my firm’ has ascertained that all successful bidders have made required provisions
for all insurance and payment and performance bonds and that such insurance policies or

binders and such bonds have been verified for accuracy; (iv) the successful bidders

received any and all addenda to the original bid documents; (v) the bid documents

relating to the Project reflect the Project as approved by the DEP and the bid forms

provided to the bidders contain all critical operational components of the Project; (vi) the

successful bids include prices for every item on such bid forms; (vii) the uniform bid

procedures were followed; (viii) the Issuer has obtained all permits required by the laws

of the State of West Virginia and the United States necessary for the acquisition and

construction of the Project and operation of the System; (ix) as of the effective date

thereof2, the rates and charges for the System as adopted by the Issuer will be sufficient to

comply with the provisions of the Loan Agreement; (x) the net proceeds of the Bonds,

together with all other moneys on deposit or to be simultaneously deposited and

irrevocably pledged thereto and the proceeds of grants, if any, irrevocably committed

therefor, are sufficient to pay the costs of acquisition and construction of the Project

approved by the DEP; and (xi) attached hereto as Exhibit A is the fmal amended

“Schedule A - Total Cost of Project; Sources of Funds and Cost of Financing” for the

Project.

WITNESS my signature and seal on this
____

day of_________
____

By
West Virginia License No.

SEAL]

~ another responsible party, such as the Issuer’s attorney, reviews the insurance and

payment bonds, then insert the following: and in reliance upon the opinion of
___________

Esq.] and delete “my firm has ascertained that”.

2~ the Rule 42 Exhibit and/or rate structure was prepared by an accountant, then insert

the following: “In reliance upon the certificate of
___________________

of even date herewith,”

at the beginning of (ix).
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EXHIBIT E

SPECIAL CONDITIONS

A. PUBLIC RELEASE REQUIREMENT - The Local Government

agrees to include, when issuing statements, press releases, requests for proposals, bid

solicitations, ground breaking or project dedication program documents and other

documents describing projects or programs funded in whole or in part with Federal

money, (1) the percentage of the total costs of the program or project which will be

fmanced with Federal money, (2) the dollar amount of Federal funds for the project or

program, and (3) percentage and dollar amount of the total costs of the project or program

that will be fmanced by non-governmental sources.

B. AUDIT REQUIREMENT (Supplement to Article IV 4.1(b) (xi)) —

Effective October 1, 2003, the Local Government that receives $500,000 or more (in
federal funds) in a fiscal year must obtain audits in accordance with the Single Audit Act

and the applicable 0MB Circular or any successor thereto. Financial statement audits are

required once all funds have been received by the Local Government.

C. ASSET MANAGEMENT - The Local Government shall submit an

acceptable asset management plan or where applicable, updated plans, to DEP no later

than six months following substantial completion of the Project. This requirement shall

be included in the bond closing documents.

D. WAGE RATES — The Local Government shall require that all

laborers and mechanics employed by its contractors and subcontractors be paid wages at

rates not less than those prevailing on projects of a character similar in the locality as

determined by the Secretary of Labor (DOL) in accordance with subchapter IV of chapter
32 of title 40, United States Code. The Local Government must require that contractors

and subcontractors obtain wage determinations from DOL and comply with DOL

guidance and regulations implementing wage rate requirements.

E. CLOSING REQUIREMENTS — Closing of the Bonds is conditioned

upon the receipt of an acceptable fmal title opinion.
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EXHIBIT F

MONTHLY PAYMENT FORM

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: Name of bond issue]

Ladies and Gentlemen:

The following deposits were made to the West Virginia Municipal Bond

Conmiission on behalf of Name of Local Government] on Date].

Sinking Fund:

Interest $

Principal $

Total: $

Reserve Account: $

Witness my signature this day of________________

Name of Local Government]

By:
Authorized Officer

Enclosure: copy of check(s)
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EXHIBIT G

OPINION OF BOND COUNSEL FOR LOCAL GOVERNMENT

To Be Dated as of Date of Loan Closing]

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

West Virginia Department of Environmental Protection

601 57th Street

Charleston, WV 25304

Ladies and Gentlemen:

We are bond counsel to
_______________________

(the “Local Government”), a

We have examined a certified copy of proceedings and other papers relating to the

authorization of (i) a loan agreement dated
________, ____, including all schedules and

exhibits attached thereto (the “Loan Agreement”), among the Local Government, the

West Virginia Water Development Authority (the “Authority”) and the West Virginia
Department of Environmental Protection (the “DEP”), and (ii) the issue of a series of

revenue bonds of the Local Government, dated
_______,

____

(the “Local Bonds”), to be

purchased by the Authority in accordance with the provisions of the Loan Agreement.
The Local Bonds are issued in the principal amount of $

,
in the form of

one bond, registered as to principal and interest to the Authority, with principal and

interest payable quarterly on March 1, June 1, September 1, and December 1 of each

year, beginning
_______

1, ____,and ending
_______

1,
____,

all as set forth in the

“Schedule Y” attached to the Loan Agreement and incorporated in and made a part of the

Local Bonds.

The Local Bonds are issued for the purposes of (i) __________________, and (ii)

paying certain issuance and other costs in connection therewith.
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We have also examined the applicable provisions of
___________________

of the

Code of West Virginia, 1931, as amended (the “Local Statute”), and the bond

duly adopted or enacted by the Local Government

on
___________________________,

as supplemented by the supplemental

resolution duly adopted by the Local Government on
__________________

(collectively,
the “Local Act”), pursuant to and under which Local Statute and Local Act the Local

Bonds are authorized and issued, and the Loan Agreement has been undertaken. The

Local Bonds are subject to redemption prior to maturity to the extent, at the time, under

the conditions and subject to the limitations set forth in the Local Act and the Loan

Agreement.

Based upon the foregoing and upon our examination of such other documents as

we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed on behalf

of the Local Government and is a valid and binding special obligation of the Local

Government, enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and the DEP

and cannot be amended so as to affect adversely the rights of the Authority or the DEP or

diminish the obligations of the Local Government without the consent of the Authority
and the DEP.

3. The Local Government is a duly organized and validly existing

___________________________

with full power and authority to acquire and

construct the Project, to operate and maintain the System, to adopt or enact the Local Act

and to issue and sell the Local Bonds, all under the Local Statute and other applicable

provisions of law.

4. The Local Act and all other necessary orders and resolutions have been

legally and effectively adopted or enacted by the Local Government and constitute valid

and binding obligations of the Local Government, enforceable against the Local

Government in accordance with their terms. The Local Act contains provisions and

covenants substantially in the form of those set forth in Section 4.1 of the Loan

Agreement.

5. The Local Bonds have been duly authorized, issued, executed and delivered

by the Local Government to the Authority and are valid, legally enforceable and binding

special obligations of the Local Government, payable from the net or gross revenues of

the System set forth in the Local Act and secured by a first lien on and pledge of the net
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or gross revenues of the System, all in accordance with the terms of the Local Bonds and

the Local Act.

6. The Local Bonds are, by statute, exempt __________________,
and under

existing statutes and court decisions of the United States of America, as presently written

and applied, the interest on the Local Bonds is excludable from the gross income of the

recipients thereof for federal income tax purposes.

No opinion is given herein as to the effect upon enforceability of the Local Bonds

of bankruptcy, insolvency, reorganization, moratorium and other laws affecting creditors’

rights or in the exercise of judicial discretion in appropriate cases.

We have examined the executed and authenticated Local Bond numbered R- 1, and

in our opinion the form of said bond and its execution and authentication are regular and

proper.

Very truly yours,
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SCHEDULE X

DESCRIPTION OF LOCAL BONDS

Principal Amount of Local Bonds $25,877,009
Purchase Price of Local Bonds $25,877,009

The Local Bonds shall bear interest at a rate of 2% per annum. Commencing
December 1, 2013, principal and interest of the Local Bonds is payable quarterly, with an

administrative fee of 1%. Quarterly payments will be made on March 1, June 1,

September 1 and December 1 of each year as set forth on the Schedule Y attached hereto

and incorporated herein by reference.

The Local Government shall submit its payments monthly to the Commission with

instructions that the Commission will make quarterly payments to the Authority at such

address as is given to the Commission in writing by the Authority. If the Reserve

Account is not fully funded at closing, the Local Government shall commence the

payment of the 1/120 of the maximum annual debt service on the first day of the month it

makes its first monthly payment to the Commission. The Local Government shall

instruct the Commission to notify the Authority of any monthly payments which are not

received by the 20th day of the month in which the payment was due.

The Local Bonds are fully registered in the name of the Authority as to principal
and interest, if any, and the Local Bonds shall grant the Authority a first lien on the net or

gross revenues of the Local Government’s system as provided in the Local Act.

The Local Government may prepay the Local Bonds in full at any time at the price
of par upon 30 days’ written notice to the Authority and DEP. The Local Government

shall request approval from the Authority and DEP in writing of any proposed debt which

will be issued by the Local Government on a parity with the Local Bonds which request
must be filed at least 60 days prior to the intended date of issuance.

As of the date of the Loan Agreement, the Local Bonds are on a parity as to liens,

pledge and source of and security for payment with the following obligations of the Local

Government:

(i) City of Charleston Sewer Revenue Bonds, Series 1989 A, dated March 21,

1989, issued in the aggregate principal amount of $1,912,194 (the “Series

1989 A Bonds”);
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(ii) City of Charleston Sewer Revenue Bonds, Series 1989 C, dated November

21, 1989, issued in the aggregate original amount of $829,856 (the “Series

1989 C Bonds”);

(iii) City of Charleston Sewerage System Revenue Bonds, 1993 Series A, dated

December 2, 1993, issued in the aggregate original amount of $773,237

(the “Series 1993 A Bonds”);

(iv) City of Charleston Sewerage System Revenue Bonds, Series 1996 A, dated

October 9, 1996, issued in the aggregate original amount of $2,671,058 (the
“Series 1996 A Bonds”);

(v) City of Charleston Sewerage System Revenue Bonds, Series 1996 B, dated

November 26, 1996, issued in the aggregate original amount of $395,299

(the “Series 1996 B Bonds”);

(vii) City of Charleston Sewerage System Revenue Bonds, Series 1997 A, dated

July 22, 1997, issued in the aggregate original amount of $732,688 (the
“Series 1997 A Bonds”);

(vii) City of Charleston Sewerage System Revenue Bonds, Series 1997 B, dated

October 7, 1997, issued in the aggregate original amount of $5,237,584 (the
“Series 1997 B Bonds”);

(viii) City of Charleston Sewerage System Revenue Bonds, 1998 Series A, dated

December 10, 1998, issued in the aggregate original amount of $994,537
(the “Series 1998 A Bonds”);

(ix) City of Charleston Sewerage System Revenue Bonds, 1999 Series A, dated

June 22, 1999, issued in the aggregate original amount of $686,229 (the
“Series 1999 A Bonds”);

(x) City of Charleston Sewerage System Revenue Bonds, Series 2001 A, dated

February 22, 2001, issued in the aggregate original amount of $1,111,357
(the “Series 2001 A Bonds”);

(xi) City of Charleston Sewerage System Revenue Bonds, 2001 Series B, dated

May 22, 2001, issued in the aggregate original amount of $823,741 (the
“Series 2001 B Bonds”);
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(xii) City of Charleston Sewerage System Refunding Revenue Bonds, Series

2002 A, dated December 1, 2002, issued in the aggregate original amount

of $1,755,000 (the “Series 2002 A Bonds”);

(xiii) City of Charleston Sewerage System Refunding Revenue Bonds, Series

2002 B, dated December 1, 2002, issued in the aggregate original amount

of $5,160,000 (the “Series 2002 B Bonds”);

(xiv) City of Charleston Sewerage System Revenue Bonds, Series 2004 A, dated

March 23, 2004, issued in the aggregate original amount of $9,835,120 (the
“Series 2004 A Bonds”);

(xv) City of Charleston Sewerage System Revenue Bonds, Series 2005 A, dated

May 5, 2005, issued in the aggregate original amount of $36,617,310 (the
“Series 2005 A Bonds”);

(xvi) City of Charleston Sewerage System Revenue Bonds, Series 2008 A, dated

June 26, 2008, issued in the aggregate original amount of $9,000,000 (the
“Series 2008 A Bonds”);

The Bonds are senior and prior to the following obligations:

(xvii) City of Charleston Supplemental Sewer Revenue Bonds, Series 1989 B,

dated March 21, 1989, issued in the aggregate original amount of $283,458

(the “Series 1989 B Bonds”);

(xviii) City of Charleston Supplemental Sewer Revenue Bonds, Series 1989 D,

dated November 21, 1989, issued in the aggregate original amount of

$123,015 (the “Series 1989 D Bonds”);

(xviii) City of Charleston Sewerage System Revenue Bonds, 1999 Series B, dated

June 22, 1999, issued in the aggregate original amount of $132,072 (the
“Series 1999 B Bonds”);

(xx) City of Charleston Sewerage System Revenue Bonds, 2001 Series C, dated

May 22, 2001, issued in the aggregate original amount of $30,492 (the
“Series 2001 C Bonds”);

(xxi) City of Charleston Sewerage System Revenue Bonds, Series 2005 B-i,

dated May 5, 2005, issued in the aggregate original amount of $1,822,690

(the “Series 2005 B-i Bonds”); and
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(xxii) City of Charleston Sewerage System Revenue Bonds, Series 2005 B-2,
dated May 5, 2005, issued in the aggregate original amount of $334,771

(the “Series 2005 B-2 Bonds”).

The Series 1989 A Bonds, the Series 1989 C Bonds, the Series 1993 A Bonds, the

Series 1996 A Bonds, the Series 1996 B Bonds, the Series 1997 A Bonds, the Series 1997

B Bonds, the Series 1998 A Bonds, the Series 1999 A Bonds, the Series 2001 A Bonds,

the Series 2001 B Bonds, the Series 2002 A Bonds, the Series 2002 B Bonds, the Series

2004 A Bonds, the Series 2005 A Bonds and the Series 2008 A Bonds are collectively
referred to as the “First Lien Bonds.” The Series 1989 B Bonds, the Series 1989 D

Bonds, the Series 1999 B Bonds, the Series 2001 C Bonds, the Series 2005 B-i Bonds

and the Series 2005 B-2 Bonds are collectively referred to as the “Second Lien Bonds,”

which are subordinate and junior to the First Lien Bonds and the Bonds. The First Lien

Bonds and the Second Lien Bonds are collectively referred to as the “Prior Bonds.”

Number of New Customers: 0

Location: N/A
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SCHEDULE Y

DEBT SERVICE SCHEDULE

BOND DEBT SERVICE

Charleston Sanitary Board

CW SRF

2% Interest Rate

1% Administrative Fee, 20 years

liii
Delivery Date

~/~/~P!~
..___~___...

12/13/2011

Period Ending PrindpaI~ Coupon interest Debt Servlcei

12/1/2013 263,869 2.000% 129,385.05 393,254.05

3/1/2014 265,188 2.000% 128,065.70 393,25~79.j

6/1/2014 266,514 2.000% 126,739.76 393,253.76~

9/1/2014 267,847 2.000% 125,407.19 393,254.191

12/1/2014 269,186 2.000% 124,067.96 393,253.961

3/1/2015 270,532 2.000% 122,722.03 393,254.031

6/1/2015 271,884 2.000% 121,369.37 393,253.37!

9/1/2015 273,244 2.000% 120,009.95 393,253.95!

12/1/2015 274,610 2.000% 118,643.73 393,253.731

3/1/2016 275,983 2.000% 117,270.68 393,253.681

6/1/2016 277,363 2.000% 115,890.76 393,253.76!

9/1/2016 278,750 2.000% 114,503.95 393,253.95

12/1/2016 280,144 2.000% 113,110.20 393,254.20!

3/1/2017 281,544 2.000% 111,709.48 393,253.481

6/1/2017 282,952 2.000% 110,301.76 393,253.761

9/1/2017 284,367 2.000% 108,887.00 393,254.001

~~LL~?

3/1/2018 287,218 2.000% 106,036.22 393,254.221

6/1/2018 288,654 2.000% 104,600.13 393,254.131.

9/1/2018 290,097 2.000% 103,156.86 393,253.861

12/1/2018 291,547 2.000% 101,706.37 393,253.37~

3/1/2019 293,005 2.000% 100,248.64 393,253.641,

6/1/2019 294,470 2.000% 98,783.61 393,253.611

9/1/2019 295,943 2.000% 97,311.26 393,254.26!

12/1/2019 297,422 2.000% 95,831.55 393,253.55!

3/1/2020 298,909 2.000% 94,344.44 393,253.441

6/1/2020 300,404 2.000% 92,849.89 393,253.89 1

9/1/2020 301,906 2.000% 91,347.87 393,253.87.L

12/1/2020 303,415 2.000% 89,838.34 393,253.34!

3/1/2021 304,933 2.000% 88,321.27 393,254.271

6/1/2021 306,457 2.000% 86,796.60 393,253.601

9/1/2021 307,990 2.000% 85,264.32 393,254.321

12/1/2021 309,529 2.000% 83,724.37 393,253.371!

3/1/2022 311,077 2.000% 82,176.72 393,253.72!.

6/1/2022 312,632 2.000% 80,621.34 393,253.341

9/1/2022 314,196 2.000% 79,058.18 393,254.181

12/1/2022 315,767 2.000% 77,487.20 393,254.20!.
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BOND DEBTSERVICE

‘ Charleston Sanitary Board

. CWSRF

.

13-Dec-li

!~_ PetiodEndlngj Pvinclpalj Ccupon~ Interest1 DebtSeMce

3/1/20231 317,345 2.000% 75,908.36

—

393,253.36

6/1/20231 318,932 2.000% 74,321.64 393,253.64

9/1/20231 320,527 2.000% 72,726.98

—

393,253.98

12/1/20231, 322,129 2.000% 71,124.34 393,253.34

3/1/20241 323,740 2.000% 69,513.70 393,253.70

6/1/20241 325,359 2.000% 67,895.00

—

393,254.00

9/1/20241 326,986 2.000% 66,268.20 393,254.20

12/1/20241 328,621 2.000% 64,633.27 393,254.27

3/1/20251 330,264 2.000% 62,990.17

—

393,254.17

6/1/20251 331,915 2.000% 61,338.85

—

393,253.85

9/1/20251 333,575 2.000% 59,679.27 393,254.27

12/1/20251 335,242 2.000% 58,011.40

—

393,253.40

3/1/20261 336,919 2.000% 56,335.19

—

393,254.19

6/1/20261 338,603 2.000% 54,650.59 393,253.59

9/1/20261 340,296 2.000% 52,957.58

—

393,253.58

12/1/20261 341,998 2.000% 51,256.10 393,254.10

3/1/20271 343,708 2.000% 49,546.11 393,254.11

6/1/20271 345,426 2.000% 47,827.57

—

393,253.57

9/1/20271 347,153 2.000% 46,100.44 393,253.44

:~ 12/1/20271 348,889 2.000% 44,364.67 393,253.6?

3/1/20281 350,634 2.000% 42,620.23 393,254.23

6/1/20281 352,387 2.000% 40,867.06

—

393,254.06

9/1/20281 354,149 2.000% 39,105.12 393,254.12

12/1/20281 355,919 2.000% 37,334.38

—

393,253.38

3/1/20291 357,699 2.000% 35,554.78

—

393,253.78

6/1/20291 359,488 2.000% 33,76629 393,254.29

9/1/20291 361,285 2.000% 31,968.85

—

393,253.85

12/1/20291 363,091 2.000% 30,162.42 393,253.42

3/1/20301 364,907 2.000% 28,346.97 393,253.97

6/1/20301 366,731 2.000% 26,522.43 393,253.43

9/1/20301 368,565 2.000% 24,688.78 393,253.78

12/1/20301 370,408 2.000% 22,845.95 393,253.95

3/1/20311 372,260 2.000% 20,993.9?

—

393,253.91

6/1/20311. 374,121 2.000% 19,132.61

—

393,253.61

9/1/20311: 375,992 2.000% 17,262.01 393,254.0~

12/1/203111 377,872 2.000% 15,382.05

—

393,254.05

, 3/1/20321 379,761 2.000% 13,492.69 393,253.69

6/1/20321 381,660 2.000% 11,593.81’ 393,253.88

9/1/20321 383,568 2.000% 9,685.58

—

393,253.58

12/1/20321 385.486 2.000% 7,767.74

—

393,253.74

3/1/20331 387,414 2.000% 5,840.31 393,254.31

6/1/20331 389,351 2.000%
—

3,903.24

—

393,254.24

9/1/20331 391,297 2.000% 1,956.49

—

393,253.41’

25,877,0091 5,583,298.111 31,460,307.11
*

Plus a QuarterlyAdministrative fee of $34,895.62 fora total administrative expense of
*

$2,791,649.60
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P.S.C. W. Va. No. 19

Canceling P.S.C. W. Va. No. 18

(C) THE SANITARY BOARD OF THE CITY OF CHARLESTON,
a municipal corporation

OF

CHARLESTON, WEST VIRGINIA

RATES, RULES AND REGULATIONS FOR FURNISHING

SEWERAGE AND SEWAGE DISPOSAL SERVICE

at Charleston, Kanawha County and vicinity, West Virginia

Filed with THE PUBLIC SERVICE COMMISSION
of

WEST VIRGINIA

Issued April 25, 2008 Effective for service rendered on or after April 4, 2008

Adopted by City Council

February 19,2008

(C) Issued by The Sanitary Board of the City of Charleston,
a municipal corporation

By_________________________

Danny Jones

C~DOCUMENTS AND SETflNGDSRWHfl~LOCAL SEThNGS~TEMPORA&Y INTERNET FILE$’dX7HARTON)IcsjcuRxe,fn.Dac



(C) Indicates change in text Mayor, Chairman

CITY OF CHARLESTON (Sewer) P.S.C. W.Va. TariffNo.19

Original Sheet No. 1

RULES AND REGULATIONS

I. Rules and Regulations for the Government of Sewerage Utilities adopted by the

Public Service Commission ofWest Virginia, and now in effect, and all amendments

thereto and modifications thereof hereafter made by said Commission.

II. On all premises having a private water supply and connected with the sewer system
and works there shall be installed a meter for measuring the amount ofwater supplied
said premises.

HI. If for any reason there be no record ofthe amount ofwater supplied any month, then

the charge shall be based upon the last available monthly meter reading.

IV. Users, the nature and character of whose use is such that the amount of water

discharged into the said system is deemed by the Sanitary Board to be substantially
less than the amount of metered water supplied the premises, shall be charged for

sewer service substantially on the basis of the amount of water discharged into the

sewer system, as may be determined according to formulae approved by the Sanitary
Board.

V. In apartment buildings, mobile home courts, shopping centers and other places where
more than one occupancy unit is served with water through one water meter, the

customer shall be required to pay not less than the minimum monthly charge provided
in the tariff for each occupancy.
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CITY OF CHARLESTON (Sewer) P.S.C. W. Va. No. 19

Original Sheet No. 2

(I) RATES - For Sewage that does not contain industrial waste:

$8.97 per thousand gallons in excess of 2,000 gallons used per month.

(I) RATES - For Sewage that contains industrial waste:

Where the character ofsewage from any manufacturing or industrial plant, building or

premises is such that it imposes a burden upon the sewer system in addition to the

burden imposed by the average sewage entering the sewer system, the sanitary board

may, if it deems advisable to do so, compel the owner, tenant or occupant of such

manufacturing or industrial plant, building or premises to treat such sewage in such

manner as shall be specified by the Sanitary Board before discharging into the sewer

system. In the absence ofsuch treatment sufficient to remove such additional burden,
the charges for treatment of such sewage shall be as follows:

Monthly Service Charge $7,455.73
Volumetric Treatment Charge $ 4.07 per thousand gallons
Biochemical Oxygen Demand (BOD) Charge $ 0.42 per pound
Total Suspended Solids (TSS) Charge $ 0.33 per pound

When an industrial user is to be served, a preliminary study of its waste, and the cost

oftransport and treatment thereof, will be made. Waste containing materials which, in

the judgment ofthe Sanitary Board, should not be introduced into the sewer system,
need not be handled by it. The results of this preliminary study will be used to

determine the feasibility of the proposed sewer service.

(I) MiNIMUM CHARGE

A charge of$ 16.38 shall be the minimum for each month or fraction thereof. If, for

any reason, there be no record ofthe amount ofwater supplied in any month, then the

charge shall be based upon the last available monthly meter reading.

RECOVERY OF BANK CHARGES

Ifa bank or other fmancial institution returns a customer’s cheek to the Sanitary Board
and charges a fee to the Sanitary Board for such service, the fee charged will be added

to the account of the customer whose check is returned.

(I) Indicates increase
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CITY OF CHARLESTON (Sewer) P.S.C. W. Va. TariffNo.19

Original Sheet No. 3

PRETREATMENT CHARGE

In addition to all other charges contained herein, all customers who operate under a

pretreatment permit will pay an annual charge of$2500.00, payable on July 1 ofeach

year.

DISCONNECT. LIEN. AND RECONNECT FEES

If the Sanitary Board gives notice to a provider of water service to disconnect water

service to a customer ofthe Sanitary Board, the following charges will be added to the

account of such customer:

a. A charge equal to that imposed upon the Sanitary Board by the water service

provider, plus any legally required certified mail charge, will be added to such

customer’s account at the time notice to disconnect is given to the water provider.

b. A charge equal to the filing fee to cover the cost ofplacing a lien on the property
served will be added to the account ofsuch customer at the time such lien is filed

in the Office of the Clerk of the County Commission of the County where the

property served is located.

c. A reconnect charge equal to that imposed upon the Sanitary Board by the water

service provider will be made at the time the customer pays the amounts due on

such customer’s account and requests the reconnection ofwater and sewer service.

NEW SERVICE FEE

A new service fee equal to the greater of $250.00 or the Sanitary Board’s actual cost

of making the connection shall be paid before sewer service can be obtained at any
location not previously connected to the collection system of a sewer utility.

DELAYED PAYMENT PENALTY

On all current usage billings not paid in full by the latest pay date, which shall be no

sooner than the 20th day following the date the Sanitary Board mails the bill, ten

percent (10%) will be added to the net current amount unpaid. This delayed payment
penalty is not interest and is to be collected only once for each bill where it is

appropriate.

C:~DOCUMENTS AND SETTINOS~SRWHITE’~LOCAL SETT1NGS~TEMPOL4RY INThRNET FILES~OLK7$HARLESTON_II9SjCIJRR1P4fl.DOC



CITY OF CHARLESTON (Sewer) P.S.C. W. Va. Tariff No. 19

Original Sheet No. 4

(I) GREASE TRAP CHARGE

In addition to all other charges contained herein, all customers who are required by
the Sanitary Board to install a grease trap shall pay an annual charge of $320.00,

payable on July 1 of each year.

SURCHARGES

Customers served from the facilities acquired from the Mt. Tyler Public Service

District shall pay, in addition to the foregoing, a monthly surcharge of $2.14 per

month until the retirement ofbonds issued by said district, as approved by the Public

Service Commission of West Virginia in Case No. 98-0215-PSD-S-C.

Customers served from the facilities acquired from the Guthrie Public Service District

shall pay, in addition to the foregoing, a monthly surcharge of $1.75 per thousand

gallons until the retirement ofbonds issued by said district, as approved by the Public

Service Commission of West Virginia in Case No. 00-0152-PSD-PC.
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THE SANITARY BOARD

CSB~~

May 26, 2011

Samme L. Gee

Jackson & Kelly, PLLC

500 Lee Street, Suite 1600

Charleston, WV 25301-3202

Re: Petition re: Kanawha Two Mile Project

Dear Ms. Gee:

Enclosed please find the original, signed Petition pertaining to the Kanawha Two Mile Project.

Very truly yours,

TF),E SANITARY BOARD OF THE CITY OF CHARLESTON, WV

Teresa Dawson for

William Collison

(304)348-1084, x264

P.O. BOX 1026, CHARLESTON, WV 25324 • 208 26TH STREET, CHARLESTON, WV 25312

TEL (304) 348-1084 • FAX (304) 347-1808



PETITION OF THE SANITARY BOARD

OF

THE CITY OF CHARLESTON, WEST VIRGINIA

TO THE COUNCIL OF THE CITY OF CHARLESTON, WEST VIRGINIA:

Pursuant to the provisions of Chapter 16, Article 13, Section 5 of the Code of

West Virginia, 1931, as amended, the Sanitary Board (the “Sanitary Board”) of The City of

Charleston, West Virginia (the “City”), hereby petitions the Council of the City (the
“Council”) to enact an ordinance (the “Ordinance”) which shall:

(a) authorize the acquisition and construction of certain extensions,
additions, betterments and improvements to the City’s existing sewerage system (the
“System”) set forth in Exhibit A hereto (the “Kanawha Two Mile Project”) and incorporated
herein by reference;

(b) authorize the issuance of not to exceed $30,000,000 in aggregate
principal amount of Sewerage System Revenue Bonds, in one or more series as may be

required, of The City of Charleston, the proceeds of which, shall be used, along with other

funds and moneys of, or available to, the Sanitary Board which may be lawfully expended for

such purposes, to permanently finance the cost of such design, acquisition and construction

of the Kanawha Two Mile Project, to fund reserve accounts for such bonds and to pay other

costs in connection therewith;

(c) authorize the construction of the Kanawha Two Mile Project; and

(d) contain such other provisions as may be necessary in the premises.

The Sanitary Board respectfully represents to the Council that one of the two

persons appointed to the Sanitary Board by the Council is a registered professional engineer.

{C2026784. I



WITNESS our signatures as of the 7th

~C2O26784. I

OF THE CITY

2



EXHIBIT A

DESCRIPTION OF PROJECT

The Charleston Sanitary Board Kanawha Two Mile Project consists of the

following work: replacement and rehabilitation of existing sewers in the Kanawha Two Mile

area, which includes Sissonville Dr., Chandler Dr., Sugar Creek Dr., and Scraggs Dr. areas

and all necessary appurtenances.

{C2026784. 1
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City of Charleston

Office of the City Clerk

P.O. Box 2749

Charleston, WV 25330

(304) 348-8179

I, the undersigned City Clerk of Charleston, do hereby certify that the foregoing is a true,

correctand complete copy of
Bill No. 7490

enacted by the City Council of the City of Charleston on September 6
,

2011

Witness the signature of the undersigned City Clerk of the City of Charleston, West

Virginia, and the seal of the City, this
8

day of
December 2011

J~
City Clerk

Reishman

Seal
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1

2 Ordinance No. 7490

3

4

5 Introduced in Council: Referred to:

6

7 August 15., 2011 Finance Committee

8

9 Introduced by: Passed by Council:

10

11 RobertReishman September 6, 2011

12

13

14 A Bill supplementing Ordinance No. 4423 passed by the Council of The City of

15 Charleston, West Virginia, on March 6, 1989, as supplemented by Ordinance No. 4506

16 passed by the Council on November 6, 1989, by Ordinance No. 4954. passed by the

17 Council on May 3, 1993, by Ordinance No. 6276 passed by the Council on September 3,
18 1996, by Ordinance No. 6349 passed by the Council on June 2, 1997, by Ordinance No.

19 6532 passed by the Council on November 16, 1998, by Ordinance No. 6544 passed by
20 the Council on February 1, 1999, by Ordinance No. 6670 passed by the Council on

21 February 5, 2001, by Ordinance No. 6777 passed by the Council on March 19, 2001, by
22 Ordinance No. 6948 passed by the Council on November 4, 2002, by Ordinance No.

23 6977 passed by the Council on May 19, 2003, and by Ordinance No. 7132 passed by the

24 Council on March 7, 2005; authorizing the design, acquisition and construction of certain

25 extensions, additions, betterments and improvements to the existing sewerage system of

26 The City of Charleston; authorizing the issuance of not more than $30,000,000 in

27 aggregate principal amount of Sewerage System Revenue Bonds, in one or more series as

28 designated in a supplemental resolution, of The City of Charleston, the proceeds of

29 which, shall be used, along with other funds and moneys of, or available to, The City of

30 Charleston which may be lawfully expended for such purposes, to permanently fmance

31 the cost of such design, acquisition and construction, to fund reserve accounts for such

32 bonds and to pay other costs in connection therewith; providing for the rights and

33 remedies of and security for the registered owners of such bonds; and adopting other

34 provisions relaated thereto.

35

36 Be It Ordained by the Council of The City of Charleston, West Virginia
37

38

39

40

41

42

43
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1 ARTICLE I

2

3 STATUTORY AUTHORITY, DEFINITIONS AND FINDINGS

4

5

6 Section 1.01. Authority of this Ordinance This Ordinance is enacted

7 pursuant to the provisions of Chapter 16, Article 13 of the Code of West Virginia, 1931,

8 as amended (the “Act”), and other applicable provisions of law, and as a supplement to

9 Ordinance No. 4423 passed by the Council of The City of Charleston (the “Council”) on

10 March 6, 1989, as supplemented by Ordinance No. 4506 passed by the Council on

11 November 6, 1989, by Ordinance No. 4954 passed by the Council on May 3, 1993, by
12 Ordinance No. 6276 passed by the Council on September 3, 1996, by Ordinance No.

13 6349, passed by the Council on June 2, 1997, and by Ordinance No. 6532 passed by the

14 Council on November 16, 1998, by Ordinance No. 6544 passed by the Council on

15 February 1, 1999, by Ordinance No. 6670 passed by the Council on February 5, 2001, by
16 Ordinance No. 6777 passed by the Council on March 19, 2001, by Ordinance No. 6948

17 passed by the Council on November 4, 2002, by Ordinance No. 6977 passed by the

18 Council on May 19, 2003, and by Ordinance No. 7132 passed by the Council on March 7,

19 2010 (collectively, the “Prior Ordinances”).
20

21 Section 1.02. Findings It is hereby found, determined and declared as

22 follows:

23

24 A. The City of Charleston, West Virginia (the “City” or the “Issuer”),
25 now owns a sewerage system (the “System”), both within and without the corporate
26 limits of the City, consisting of a sewage treatment plant or plants and its collecting,
27 intercepting and outlet sewers, lateral sewers, drains, force mains, conduits, pumping
28 stations and ejector stations and all other appurtenances, extensions, improvements and

29 betterments necessary, appropriate, useful, convenient or incidental for the collection,
30 treatment, purification and disposal in a sanitary manner of liquid and solid waste,
31 sewage and industrial waste.

32

33 B. In accordance with Section 2 of the Act, the System is under the

34 supervision and control of the Sanitary Board of the City (the “Sanitary Board”).
35

36 C. The Sanitary Board has presented a petition to the City for the

37 design, acquisition and construction of certain extensions, additions, betterments and

38 improvements to the System (the “Project”) as more fully described on Exhibit A, the

39 enactment of this Ordinance and the issuance of the Sewerage System Revenue Bonds
•

40 (the “Bonds”).
41
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1 D. The estimated maximum cost of design, acquisition and construction

2 of the Project is not to exceed $30,000,000, which will be obtained from the proceeds of

3 the Bonds herein authorized.

4

5 E. The acquisition and construction of the System were financed or

6 refmanced with proceeds of certain obligations of the City, which obligations are

7 designated and have lien positions with respect to the Bonds as follows:

8

9 Designation Lien Position

10 1. $1,912,194 Sewer Revenue Bonds, First Lien

11 Series 1989 A, dated March 21, 1989

12 (the “Series 1989 A Bonds”).
13

14 2. $829,856 Sewer Revenue Bonds, First Lien

15 Series 1989 C, dated November 21, 1989

16 (the “Series 1989 C Bonds”).
17

18 3. $773,237 Sewerage System Revenue Bonds, First Lien

19 1993 Series A, dated December 2, 1993

20 (the “Series 1993 A Bonds”).
21

22 4. $2,671,058 Sewerage System Revenue Bonds, First Lien

23 Series 1996 A, dated October 9, 1996

24 (the “Series 1996 A Bonds”).
25

26 5. $395,299 Sewerage System Revenue Bonds, First Lien

27 Series 1996 B, datedNovember26, 1996

28 (the “Series 1996 B Bonds”).
29

30 6. $732,688 Sewerage System Revenue Bonds, First Lien

31 Series 1997 A, datedJuly22, 1997

32 (the “Series 1997 A Bonds”).
33

34 7. $5,237,584 Sewerage System Revenue Bonds, First Lien

35 Series 1997 B, dated October 7, 1997

36 (the “Series 1997 B Bonds”).
37

38 8. $994,537 Sewerage System Revenue Bonds, First Lien

39 1998 Series A, dated December 10, 1998

40 (the “Series 1998 A Bonds”).
41

42 9. $686,229 Sewerage System Revenue Bonds, First Lien

43 1999 Series A, dated June 22, 1999

44 (the “Series 1999 A Bonds”).
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1

2 10. $1,111,357 Sewerage System Revenue Bonds, First Lien

3 Series 2001 A, dated February 22, 2001

4 (the “Series 2001 A Bonds”).
5

6 11. $823,741 Sewerage System Revenue Bonds, First Lien

7 2001 Series B, datedMay22, 2001

8 (the “Series 2001 B Bonds”).
9

10 12. $1,755,000 Sewerage System Refunding First Lien

11 Revenue Bonds, Series 2002 A, dated

12 December 1, 2002 (the “Series 2002 A Bonds”).
13

14 13. $5,160,000 Sewerage System Refunding First Lien

15 Revenue Bonds, Series 2002 B, dated

16 December 1, 2002 (the “Series 2002 B Bonds”).
17

18 14. $9,835,120 Sewerage System Revenue First Lien

19 Bonds, Series 2004 A, dated March 23,
20 2004 (the “Series 2004 A Bonds”).
21

22 15. $36,617,310 Sewerage System Revenue First Lien

23 Bonds, Series 2005 A, dated May 5,
24 2005 (the “Series 2005 A Bonds”).
25

26 16. $9,000,000 Sewerage System Revenue First Lien

27 Bonds, Series 2008 A, dated June 26,
28 2008 (the “Series 2008 A Bonds”).
29

30 17. $283,458 Supplemental Sewer Revenue Second Lien

31 Bonds, Series 1989 B, dated March 21, 1989

32 (the “Series 1989 B Bonds”).
33

34 18. $123,015 Supplemental Sewer Revenue Second Lien

35 Bonds, Series 1989 D, dated November 21, 1989

36 (the “Series 1989 D Bonds”).
37

38 19. $132,072 Sewerage System Revenue Bonds, Second Lien

39 1999 Series B, dated June 22, 1999

40 (the “Series 1999 B Bonds”).
41

42 20. $30,492 Sewerage System Revenue Bonds, Second Lien

43 2001 Series C, datedMay22, 2001

44 (the “Series 2001 C Bonds”).
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1 21. $1,822,690 Sewerage System Revenue Bonds, Second Lien

2 Series 2005 B-i, dated May 5, 2005
3 (the “Series 2005 B-i Bonds”).
4

5 22. $334,771 Sewerage System Revenue Bonds, Second Lien

6 Series 2005 B-2, dated May 5, 2005
7 (the “Series 2005 B-2 Bonds”).
8

9 The Series 1989 A Bonds, the Series 1989 C Bonds, the Series 1993 A

10 Bonds, the Series 1996 A Bonds, the Series 1996 B Bonds, the Series 1997 A Bonds, the

ii Series 1997 B Bonds, the Series 1998 A Bonds, the Series 1999 A Bonds, the Series 2001

12 A Bonds, the Series 2001 B Bonds, the Series 2002 A Bonds, the Series 2002 B Bonds,
13 the Series 2004 A Bonds, the Series 2005 A Bonds and the Series 2008 A Bonds are

14 collectively referred to as the “First Lien Bonds.” The Series 1989 B Bonds, the Series

15 1989 D Bonds, the Series 1999 B Bonds, the Series 2001 C Bonds, the Series 2005 B-i

16 Bonds and the Series 2005 B-2 Bonds are collectively referred to as the “Second Lien

17 Bonds,” which are subordinate and junior to the First Lien Bonds and the Bonds. The

18 First Lien Bonds and the Second Lien Bonds are collectively referred to as the “Prior

19 Bonds.”

20

21 F. The City derives revenues from the System, and, except for the

22 pledges thereof to secure and pay the Prior Bonds, said revenues are not pledged or

-23 encumbered in any manner.

24

25 G. It is necessary and essential to design, acquire and construct the

26 Project, generally described on Exhibit A hereto and incorporated herein by reference, in

27 order to preserve the public health, to be fmanced through the issuance of the Bonds, in

28 the aggregate principal amount not to exceed $30,000,000. The period of usefulness of

29 the System after completion of the Project is not less than 40 years.
30

31 H. The estimated revenues to be derived in each year after the

32 enactment of this Ordinance from the operation of the System will be sufficient to pay all

33 Operating Expenses of the System, the principal of and interest on the Prior Bonds and

34 the Bonds and all funds and accounts and other payments provided for in this Ordinance

35 and the Prior Ordinances.

36

37 I. The Bonds and the Certificate of Authentication and Registration to

38 be endorsed thereon are to be in substantially the form set forth in Exhibit B attached

39 hereto and incorporated herein by reference with necessary and appropriate variations,
40 omissions and insertions as permitted or required by this Ordinance or a Supplemental
41 Resolution or as deemed necessary by the Registrar or the City.
42

43 J. All things necessary to make the Bonds, when authenticated by the

44 Registrar and issued as in this Ordinance provided, the valid, binding and legal special
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1 obligations of the City according to the import thereof, and to validly pledge and assign
2 those funds pledged hereby to the payment of the principal of and interest on the Bonds,
3 will be timely done and duly performed.
4

5 K. The enactment of this Ordinance, and the execution and issuance of

6 the Bonds, subject to the terms thereof, will not result in any breach of, nor constitute a

7 default under, any instrument to which the City is a party or by which it may be bound or

8 affected.

9

10 L. The City is a governmental unit which has general taxing powers to

11 finance operations of or facilities of the nature of the Project and the System; 95% or

12 more of the Net Proceeds of the Bonds are to be used for local government activities of

13 the City (or of a governmental unit the jurisdiction of which is entirely within the

14 jurisdiction of the City).
15

16 M. It is deemed necessary for the City to issue the Bonds in the

17 aggregate principal amount of not more than $30,000,000, to permanently fmance the

18 costs of design, acquisition and construction of the Project. Such costs shall be deemed

19 to include the cost of all property rights, easements and franchises deemed necessary or

20 convenient therefor; repayment of any interim fmancing notes; interest on the Bonds

21 prior to and during construction or acquisition and for six months after completion of

22 construction of the Project; engineering and legal expenses; expenses for estimates of

23 cost and revenues; expenses for plans, specifications and surveys; other expenses
24 necessary or incident to determining the feasibility or practicability of the enterprise;
25 administrative expense, any fees or expenses of the Original Purchaser or DEP,
26 commitment fees, discount, initial fees for the service of registrars, paying agents,
27 depositories or trustees or other costs in connection with the sale of the Bonds, and such

28 other expenses as may be necessary or incidental to the fmancing herein authorized, the

29 construction or acquisition of the Project and the placing of the same in operation, and the

30 performance of the things herein required or permitted, in connection with any thereof;
31 provided, that reimbursement to the City for any amounts expended by it for allowable

32 costs prior to the issuance of the Bonds or the repayment of the indebtedness incurred by
33 the City for such purposes shall be deemed part of the Cost of the Project.
34

35 N. It is in the best interests of the City that the Bonds be sold to the

36 Original Purchaser pursuant to the terms and provisions set forth in the Supplemental
37 Resolution.

38

39 0. Prior to the issuance of the Bonds, the City shall obtain (i) a

40 certificate from an independent certified public accountant stating that the coverage and

41 parity tests of the First Lien Bonds have been met; and (ii) the written consent of the

42 registered owners of the Prior Bonds to the issuance of the Bonds on a parity with the

43 First Lien Bonds, and senior and prior to the Second Lien Bonds. The Bonds shall be

44 issued with a lien on the Net Revenues on a parity with the lien held by the registered
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1 owners of the First Lien Bonds, but the lien of the Bonds shall be senior and superior to

2 the lien of the registered owners of the Second Lien Bonds. Other than the Prior Bonds,
3 there are no other outstanding bonds or obligations of the City which are secured by
4 revenues or assets of the System.
5

6 P. The City has complied with all requirements of West Virginia law

7 relating to the authorization of the design, acquisition, construction and operation of

8 Project and the System and issuance of the Bonds, or will have so complied prior to the

9 issuance of any thereof, including, among other things, the obtaining of a Certificate of

10 Convenience and Necessity, if required, from the Public Service Commission of West

11 Virginia by fmal order not subject to appeal or rehearing.
12

13 Q. The City will not permit, at any time, any of the proceeds of the

14 Bonds or any other funds of the City to be used directly or indirectly in a manner which

15 would result in the exclusion of the Bonds from the treatment afforded by Section 103(a)
16 of the Code.

17

18 R. The Project has been approved by the West Virginia Infrastructure

19 and Jobs Development Council as required under Chapter 31, Article 1 5A of the Code of

20 West Virginia, 1931, as amended.

21

22 Section 1.03. Ordinance Constitutes Contract In consideration of the

23 acceptance of the Bonds authorized to be issued hereunder by those who shall own the

24 same from time to time, this Ordinance shall be deemed to be and shall constitute a

25 contract between the City and such Registered Owners, and the covenants and

26 agreements herein set forth to be performed by the City shall be for the equal benefit,
27 protection and security of the Registered Owners of any and all of such Bonds issued

28 hereunder, all of which shall be of equal rank and without preference, priority or

29 distinction between any one Bond and any other Bond by reason of priority of issuance or

30 otherwise, except as expressly provided therein and herein.

31

32 Section 1.04. Defmitions Except as provided below, terms used in this

33 Supplemental Ordinance have the meanings set forth in the Prior Ordinances, as

34 supplemented by this Supplemental Ordinance, unless the context expressly requires
35 otherwise.

36

37 “Act” shall mean Chapter 16, Article 13 of the Code of West Virginia,
38 1931, as amended and in effect on the date of enactment of this Ordinance.

39

40 “Authority” shall mean the West Virginia Water Development Authority,
41 which may be one of the original purchasers and Registered Owners of the Bonds on

42 behalf of the SRF Program and the WDA Program, or any other agency of the State of

43 West Virginia that succeeds to the function of the Authority.
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1

2 “Bond Counsel” shall mean any law firm having a national reputation in the

3 field of municipal law whose opinions are generally accepted by purchasers of municipal
4 bonds, appointed by the City or the Sanitary Board, and shall initially mean Jackson

5 Kelly PLLC, Charleston, West Virginia.
6

7 “Bond Insurer” shall mean any entity which shall insure all or any portion
8 of the payment of principal of and interest on the Bonds and which shall be designated as

9 such in the Supplemental Resolution, and in the event no such entity is so designated, all

10 references in this Ordinance to the Bond Insurer shall be null and void and have no force

11 and effect.

12

13 “Bond Register” shall mean the books of the City maintained by the

14 Registrar for the registration and transfer of the Bonds.

15

16 “Bond Year” shall mean the 12-month period beginning on the anniversary
17 of the Closing Date in each year and ending on the day prior to the anniversary date of

18 the Closing Date in the following year except that the first Bond Year shall begin on the

19 Closing Date.

20

21 “Bondholder” or “Holder of the Bonds” or “Owner of the Bonds” or

22 “Registered Owner” or any similar term shall mean any person who shall be the

23 Registered Owner of any Outstanding Bond as hereinafter defined.

24

25 “Bonds” shall mean the not more than $30,000,000 in aggregate principal
26 amount of Sewerage System Revenue Bonds of the City, authorized by this Ordinance to

27 be issued in one or more series as designated in the Supplemental Resolution.

28

29 “Bonds Construction Trust Fund” shall mean the Bonds Construction Trust

30 Fund created by Section 4.01 D hereof.

31

32 “City Clerk” shall mean the City Clerk of the City.
33

34 “Closing Date” shall mean the date or dates upon which there is an

35 exchange of the Bonds for all or a portion of the proceeds of the Bonds from the Original
36 Purchaser.

37

38 “Code” shall mean the Internal Revenue Code of 1986, as amended, and the

39 Regulations.
40

41 “Commission” shall mean the West Virginia Municipal Bond Commission

42 or any other agency of the State of West Virginia which succeeds to the functions of the

43 Commission.

44
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1 “Completion Date” shall mean the completion date of the Project as defined

2 in the SRF Regulations.
3

4 “Consulting Engineers” shall mean Burgess & Niple, Parkersburg, West

5 Virginia, or any engineer or firm of engineers, licensed by the State, which shall at any
6 time hereafter be retained by the City as Consulting Engineers for the System in

7 accordance with Chapter 5G, Article 1 of the Code of West Virginia, 1931, as amended.

8

9 “Costs of the Project” shall mean those costs described in Section 1.02(M)
10 hereof to be a part of the cost of the design, acquisition and construction of the Project.
11

12 “Council” or “City Council” shall mean the Council of the City.
13

14 “DEP” shall mean the West Virginia Department of Environmental

15 Protection or any other agency of the State of West Virginia that succeeds to the function

16 oftheDEP.

17

18 “Depository Bank” shall mean the bank or banks to be designated as such

19 in the Supplemental Resolution, and its successors and assigns.
20

21 “DTC” shall mean The Depository Trust Company, New York, New York.

22

23 “Fiscal Year” shall mean each twelve month period beginning on July 1 and

24 ending on the succeeding June 30.

25

26 “Independent Accountants” or “Independent Certified Public Accountants”

27 shall mean any firm of certified public accountants which shall be retained by the City as

28 independent accountants for the System.
29

30 “Loan Agreement” shall mean the Loan Agreement by and among the

31 Authority, the DEP and the City, providing for the purchase of all or a part of the Bonds

32 from the City by the Authority, the forms of which are attached as exhibits in the

33 Supplemental Resolution.

34

35 “Mayor” shall mean the Mayor of the City.
36

37 “Ordinance” shall mean the Prior Ordinances, as previously defined, as

38 supplemented by this Supplemental Ordinance and as further amended or supplemented.
39 Unless the context clearly requires a different meaning, reference to “this Ordinance” in

40 the Prior Ordinances shall mean the Ordinance.

41

42 “Original Purchaser” shall mean the Authority which is expected to be the

43 purchaser of the Bonds directly from the City, as determined by a resolution

44 supplemental hereto.
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1

2 “Outstanding” when used with reference to Bonds, as of any particular
3 date, describes all such Bonds theretofore and thereupon being authenticated and

4 delivered, except (i) any such Bond canceled by the Registrar, at or prior to said date; (ii)
5 any such Bond for the payment of which moneys, equal to its principal amount, with

6 interest to the date of maturity of any such Bond, shall be in trust hereunder and set aside

7 for such payment (whether upon or prior to maturity); (iii) any such Bond deemed to

8 have been paid as provided in Section 6.13 hereof; and (iv) for purposes of consents or

9 other action by a specified percentage of Bondholders, any such Bond registered to the

10 City.
11

12 “Paying Agent” shall mean the West Virginia Municipal Bond Commission

13 or other entity designated as such for the Bonds in the Supplemental Resolution.

14

15 “Private Business Use” shall mean use (directly or indirectly) in a trade or

16 business carried on by any person other than a governmental unit; provided that, use as a

17 member of the general public shall not be taken into account, all as determined by the

18 Code.

19

20 “Project” shall mean the extensions, additions, betterments and

21 improvements to the existing sewerage system of the City described in Exhibit A

22 attached hereto.

23

24 “Purchase Price,” for the purpose of computation of the Yield of the Bonds,
25 has the same meaning as the term “issue price” in Sections 1273(b) and 1274 of the

26 Code, and, in general, means the initial offering price of the Bonds to the public (not
27 including bond houses and brokers, or similar persons or organizations acting in the

28 capacity of underwriters or wholesalers) at which price a substantial amount of the Bonds

29 of each maturity is sold or, if the Bonds are privately placed, the price paid by the first

30 buyer of the Bonds or the acquisition cost of the first buyer. “Purchase Price,” for

31 purposes of computing Yield of Nonpurpose Investments, means the fair market value of

32 the Nonpurpose Investments on the date of use of Gross Proceeds of the Bonds for

33 acquisition thereof, or if later, on the date that Investment Property constituting a

34 Nonpurpose Investment becomes a Nonpurpose Investment of the Bonds.

35

36 “Rebate Fund” shall mean the Rebate Fund created by Section 6.11 hereof.

37

38 “Redemption Account” shall mean the Redemption Account for the Bonds

39 created by Section 4.03 hereof.

40

41 “Redemption Date” shall mean, collectively, the dates fixed for the

42 redemption of the Bonds called for redemption.
43

{C1896952.1)

10



1 “Redemption Price” shall mean, collectively, the prices at which the Bonds

2 may be called for redemption and includes the principal amount of the Bonds to be

3 redeemed, plus the interest and premium, if any, required to be paid to effect such

4 redemption.
5

6 “Registrar” shall mean the entity named as such in the Supplemental
7 Resolution.

8

9 “Regulations” shall mean the temporary and permanent regulations
10 promulgated under the Code.

11

12 “Reserve Account” shall mean, collectively, one or more reserve accounts

13 for the Bonds created by Section 4.03 hereof.

14

15 “Reserve Accounts” shall mean, collectively, the respective Reserve

16 Accounts created for the Prior Bonds and the Bonds.

17

18 “Reserve Requirement” shall mean, as of any date of calculation, the lesser

19 of (i) 10% of the original stated principal amount of the Bonds; (ii) the maximum amount

20 of principal and interest which will become due on the Bonds in any year; or (iii) 125%

21 of the average amount of principal and interest which will become due on the Bonds.

22

23 “Sinking Fund” shall mean, collectively, one or more Sinking Funds for the

24 Bonds created by Section 4.03 hereof.

25

26 “Sinking Funds” shall mean, collectively, the respective Sinking Funds

27 created for the Prior Bonds and the Bonds.

28

29 “SRF Program” shall mean the West Virginia Water Pollution Control

30 Revolving Fund Program, under which the Authority purchases the water pollution
31 control revenue bonds of local governmental entities satisfying certain legal and other

32 requirements with the proceeds of a capitalization grant award from the United States

33 Environmental Protection Agency and funds of the State.

34

35 “SRF Regulations” shall mean the regulations set forth in Title 47, Series

36 31 of the West Virginia Code of State Regulations.
37

38 “State” shall mean the State of West Virginia.
39

40 “Supplemental Ordinance” or “this Ordinance” shall mean this ordinance as

41 hereafter amended or supplemented.
42

43 “Supplemental Resolution” shall mean any resolution, ordinance or order of

44 the City supplementing or amending this Ordinance and, when preceded by the article
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1 “the”, refers specifically to the supplemental resolutions authorizing the sale of one or

2 more series of the Bonds; provided, that any matter intended by this Ordinance to be

3 included in the Supplemental Resolution with respect to the Bonds and not so included

4 may be included in another Supplemental Resolution.

5

6 “Surplus Revenues” shall mean the Net Revenues not required by the Prior

7 Ordinances and this Ordinance, as supplemented and amended, to be set aside and held

8 in, including but not limited to, any sinking funds, reserve accounts and renewal and

9 replacement funds.

10

11 “System” shall mean the complete existing sewerage system now owned by
12 the City and managed by the Sanitary Board, consisting of a sewerage treatment and

13 collection system, and shall include any extensions, additions, betterments and

14 improvements thereto, including the Project, hereafter acquired or constructed for the

15 sewerage system from any sources whatsoever, both within and without the City.
16

17 “Term Bonds” shall mean the Bonds subject to mandatory sinking fund

18 redemption as described in Section 3.12 hereof.

19

20 “WDA Program” shall mean the Authority’s loan program, under which the

21
.

Authority purchases the water development revenue bonds of local governmental entities

22 satisfying certain legal and other requirements with the proceeds of the water

23 development revenue bonds of the Authority.
24

25 Words importing singular number shall include the plural number in each

26 case and vice versa, and words importing persons shall include firms and corporations.
27 Words importing the masculine gender include all other genders.
28

29 Additional terms and phrases are defined in this Ordinance as they are used.

30 Accounting terms not specifically defined herein shall be given meaning in accordance

31 with general accepted accounting principles.
32

33 The tenns “herein”, “hereunder”, “hereby”, “hereto”, “hereof’ and any
34 similar terms refer to this Ordinance; and the term “hereafter” means after the date of the

35 enactment of this Ordinance.

36

37 Articles, sections and subsections mentioned by number only are the

38 respective articles, sections and subsections of this Ordinance so numbered.

39

40

41
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1 ARTICLE II

2

3 AUTHORIZATION OF EXTENSIONS, ADDITIONS,
4 BETTERMENTS AND IMPROVEMENTS TO SYSTEM

5

6 Section 2.01. Authorization of Extensions, Additions, Betterments and

7 Improvements There is hereby authorized and ordered the design, acquisition and

8 construction of the Project at an estimated cost of not to exceed $30,000,000, in

9 accordance with plans and specifications prepared by the Consulting Engineers, approved
10 by the DEP and the City, and on file in the office of the Sanitary Board.

111

12 The City has received bids and will enter into contracts for the design,
13 acquisition and construction of the Project which are in an amount and otherwise

14 compatible with the fmancing plan submitted to the Original Purchaser.

15

16

17
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1 ARTICLE III

3 AUTHORIZATION, TERMS, EXECUTION

4 AND REGISTRATION OF BONDS

5

6 Section 3.01. Authorization and Terms of Bonds For the purposes of

7 capitalizing interest on the Bonds, funding the Reserve Account for the Bonds, paying
8 Costs of the Project not otherwise provided for, paying costs of issuance of the Bonds and

9 related costs, or any or all of such purposes, as determined by the Supplemental
10 Resolution, there shall be and hereby are authorized to be issued the Bonds of the City.
11 The Bonds shall be issued in one or more series as set forth in the Supplemental
12 Resolution, designated as “Sewerage System Revenue Bonds”, in an aggregate principal
13 amount of not more than $30,000,000. The Bonds shall be issued in such principal
14 amounts, shall have the series designation, shall be dated as of the date of delivery
15 thereof, shall bear interest at such rate or rates, not exceeding the then legal maximum

16 rate, and shall mature at such times and in such amounts as shall be set forth in the

17 Supplemental Resolution. The repayment of principal, interest and the SRF

18 Administrative Fee, if any, on the Bonds shall be as set forth in the Supplemental
19 Resolution. The Bonds shall contain such other terms, provisions, conditions and

20 limitations, all as provided by this Ordinance and as the Council of the City shall

21 prescribe by resolution (or by supplemental or amendatory ordinance of said Council as

22 said Council shall determine) adopted in connection with the sale of such Bonds.

23

24 The Bonds shall be payable as to principal at the office of the Paying Agent
25 in any coin or currency which, on the dates of payment of principal is legal tender for the

26 payment of public or private debts under the laws of the United States of America.

27 Interest on the Bonds shall be paid by check or draft mailed to the registered owner

28 thereof at the address as it appears on the books of the Bond Registrar.
29

30 Each series of Bonds shall be issued in fully registered form, in such

31 denominations and shall have such terms as set forth in the Supplemental Resolution. The

32 Bonds shall be exchangeable at the option and expense of the Registered Owner for

33 another fully registered Bonds in aggregate principal amount equal to the amount of the

34 Bonds then Outstanding, with principal installments or maturities, as applicable,
35 corresponding to the dates of payment of principal installments of the Bonds.

36

37 Section 3.02. Execution of Bonds The Bonds shall be executed in the

38 name of the City by the Mayor and attested by the City Clerk, and the seal of the City
39 shall be affixed thereto or imprinted thereon. In case any one or more of the officers who

40 shall have ‘signed or sealed any of the Bonds shall cease to be such officer of the City
41 before the Bonds so signed and sealed have been sold and delivered, such Bonds may

42 nevertheless be sold and delivered as herein provided and may be issued as if the person
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1 who signed or sealed such Bonds had not ceased to hold such office. Any Bonds may be

2 signed and sealed on behalf of the City by such person as, at the actual time of the

3 execution of such Bonds, shall hold the proper office in the City, although at the date of

4 such Bonds such person may not have held such office or may not have been so

5 authorized.

6

7 Section 3.03. Authentication and Registration No Bond shall be valid or

8 obligatory for any purpose or entitled to any security or benefit under this Ordinance

9 unless and until the Certificate of Authentication and Registration on such Bond,
10 substantially in the form set forth in Exhibit B, shall have been duly manually executed

11 by the Registrar. Any such executed Certificate of Authentication and Registration upon
12 any such Bond shall be conclusive evidence that such Bond has been authenticated,
13 registered and delivered under this Ordinance. The Certificate of Authentication and

14 Registration on any Bond shall be deemed to have been executed by the Registrar if

15 manually signed by an authorized officer of the Registrar, but it shall not be necessary

16 that the same officer sign the Certificate of Authentication and Registration on all of the

17 Bonds issuedhereunder.

18

19 Section 3.04. Negotiability, Transfer and Registration Subject to the

20 provisions for transfer of registration set forth below, the Bonds shall be, and have all of

21 the qualities and incidents of negotiable instruments under the Uniform Commercial

22 Code of the State of West Virginia, and each successive Registered Owner, in accepting
23 any of said Bonds shall be conclusively deemed to have agreed that such Bonds shall be

24 and have all of the qualities and incidents of negotiable instruments under the Uniform

25 Commercial Code of the State of West Virginia, and each successive Registered Owner

26 shall further be conclusively deemed to have agreed that said Bonds shall be

27 incontestable in the hands of a bona fide owner for value.

28

29 So long as any of the Bonds remain Outstanding, the City, through the

30 Registrar, shall keep and maintain books for the registration and transfer of the Bonds.

31

32 Bonds shall be transferable only upon the books of the Registrar, by the

33 Registered Owner thereof in person or by the Registered Owner’s attorney duly
34 authorized in writing, upon surrender thereto, together with a written instrument of

35 transfer satisfactory to the Registrar, duly executed by the Registered Owner or the

36 Registered Owner’s duly authorized attorney.
37

38 In all cases in which the privilege of exchanging Bonds or transferring
39 Bonds is exercised, Bonds shall be delivered in accordance with the provisions of this

40 Ordinance. All Bonds surrendered in any such exchanges or transfers shall forthwith be

41 canceled by the Registrar. For every such exchange or transfer of Bonds, the Registrar
42 may make a charge sufficient to reimburse it for any tax, fee or other governmental
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1 charge required to be paid with respect to such exchange or transfer and the cost of

2 preparing each new Bond upon each exchange or transfer, and any other expenses of the

3 Registrar incurred in connection therewith, which sum or sums shall be paid by the City.
4 The Registrar shall not be obliged to make any such exchange or transfer of Bonds during
5 the 15 days preceding an interest payment date on the Bonds, or, in the case of any
6 proposed redemption of Bonds, next preceding the date of the selection of Bonds to be

7 redeemed.

8

9 Section 3.05. Bonds Mutilated, Destroyed, Stolen or Lost In case any

10 Bond shall become mutilated or be destroyed, stolen or lost, the City may, in its

11 discretion, issue and deliver a new Bond in exchange and substitution for such mutilated

12 Bond, upon surrender and cancellation of such mutilated Bond, or in lieu of and

13 substitution for the Bond destroyed, stolen or lost, and upon the Registered Owner’s

14 furnishing the City proof of ownership thereof and satisfactory indenmity and complying
15 with such other reasonable regulations and conditions as the City may prescribe and

16 paying such expenses as the City may incur and the Registrar shall authenticate the new

17 Bond. All Bonds so surrendered shall be canceled by the Registrar and held for the

18 account of the City. If such Bond shall have matured or be about to mature, instead of

19 issuing a substitute Bond, the City may pay the same, upon being indemnified as

20 aforesaid, and, if such Bond be lost, stolen, or destroyed, without surrender therefor.

21

22 Any such duplicate Bonds issued pursuant to this Section shall constitute

23 original, additional contractual obligations on the part of the City, whether or not the lost,
24 stolen or destroyed Bonds be at any time found by anyone, and such duplicate Bonds

25 shall be entitled to equal and proportionate benefits and rights as to lien and source of

26 security for payment from the revenues pledged herein with all other Bonds issued

27 hereunder.

28

29 Section 3.06. Bonds not to be Indebtedness of the City The Bonds shall

30 not, in any event, be or constitute a corporate indebtedness of the City within the meaning
31 of any statutory or constitutional limitations, but shall be payable solely from the Net

32 Revenues derived from the operation of the System as herein provided on a parity with

33 the First Lien Bonds but senior and superior to the Second Lien Bonds. No Registered
34 Owner of the Bonds shall ever have the right to compel the exercise of the taxing power

35 of the City to pay the Bonds or any interest thereon.

36

37 Section 3.07. Bonds Secured by Pledge of Net Revenues The payment of

38 the debt service of all the Bonds shall be secured forthwith equally and ratably with each

39 other by a first lien on the Net Revenues derived from the System on a parity with the

40 First Lien Bonds but senior and superior to the Second Lien Bonds. Such Net Revenues

41 in an amount sufficient to pay the principal of and interest on and other payments for the

42 Bonds and the Prior Bonds and to make the payments into the sinking funds and the
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1 reserve accounts therein and in the Renewal and Replacement Fund established herein or

2 in the Prior Ordinances are hereby irrevocably pledged to the payment of the principal of

3 and any interest on the Bonds and the Prior Bonds as the same become due.

4

5 Section 3.08. Form of Bonds The text of the Bonds shall be substantially
6 as set forth in Exhibit B, with such omissions, insertions and variations as may be

7 necessary and desirable and authorized or permitted by this Ordinance or any subsequent
8 resolution or ordinance adopted or enacted prior to the issuance thereof.

9

10 Section 3.09. Sale of Bonds The Bonds shall be sold pursuant to the terms

11 and conditions of a loan agreement or bond purchase agreement as set forth in a

12 resolution supplemental hereto.

13

14 Section 3.10. Bonds are Issued as Parity Bonds The Bonds are issued as

15 and shall constitute additional Parity Bonds in accordance with the Prior Ordinances.

16 Prior to the issuance of the Bonds, the following must occur:

17

18 A. The City must receive the written consent of the Authority for the

19 issuance of parity bonds.

20

21 B. The coverage and parity requirements of the Prior Ordinances must

22 be satisfied.

23

24 C. Unless waived in writing by the Authority, the City or the Sanitary
25 Board must enter into written contracts for the immediate design, acquisition or

26 construction of the Project not later than simultaneously with the delivery of the Bonds.

27

28 D. The Bonds shall not be issued unless all the payments into the

29 respective funds and accounts provided for in the Prior Ordinances on account of the

30 Prior Bonds and any other payments provided for in the Prior Ordinances, shall have

31 been made in full as required to the date of delivery of the Bonds.

32

33 Section 3.11. Term Bonds In the event Term Bonds are issued pursuant to

34 this Ordinance, the following provisions shall apply:
35

36 A. The amounts to be deposited, apportioned and set apart by the City
37 from the Revenue Fund and into the Redemption Account for the Bonds in accordance

38 with Section 4.03 hereof shall include (after credit as provided below) on the first of each

39 month, beginning on the first day of that month which is 12 months prior to the first

40 mandatory Redemption Date of said Term Bonds, a sum equal to 1/12th of the amount

41 required to redeem the principal amount of such Term Bonds which are to be redeemed

42 as of the next ensuing mandatory Redemption Date, which amounts and dates, if any,
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1 with respect to a series of Bonds shall be set forth in the Supplemental Resolution

2 relating thereto.

3

4 B. At its option, to be exercised on or before the 60th day next

5 preceding any such mandatory Redemption Date, the City may (a) deliver to the Registrar
6 for cancellation such Term Bonds in any aggregate principal amount desired or

7 (b) receive a credit in respect of its mandatory redemption obligation for any such Term

8 Bonds which prior to said date have been redeemed (otherwise than pursuant to this

9 section) and canceled by the Registrar and not theretofore applied as a credit against any
10 such mandatory redemption obligation. Each Term Bond so delivered or previously
11 redeemed shall be credited by the Registrar at 100% of the principal amount thereof

12 against the obligation of the City on such mandatory Redemption Date, and Term Bonds

13 delivered in excess of such mandatory redemption obligation shall be credited against
14 future mandatory redemption obligations in the order directed by the City, and the

15 principal amount of such Term Bonds to be redeemed pursuant to mandatory sinking
16 fund redemption shall be accordingly reduced.

17

18 C. The City shall on or before the 60th day next preceding each

19 mandatory Redemption Date furnish the Registrar and the Commission with its certificate

20 indicating whether and to what extent the provisions of (a) and (b) of the preceding
21 paragraph are to be utilized with respect to such mandatory redemption payment and

22 stating, in the case of the credit provided for in (b) of the preceding paragraph, that such

23 credit has not theretofore been applied against any mandatory redemption obligation.
24

25 D. After said 60th day but prior to the date on which the Registrar
26 selects the Term Bonds to be redeemed, the Bond Commission may use the moneys in

27 the Redemption Account for the Bonds to purchase Term Bonds at a price less than the

28 par value thereof and accrued interest thereon. The Bond Commission shall advise the

29 City and the Registrar of any Term Bonds so purchased, and they shall be credited by the

30 Registrar at 100% of the principal amount thereof against the obligation of the City on

31 such mandatory Redemption Date, and any excess shall be credited against future

32 mandatory redemption obligations in the order directed by the City, and the principal
33 amount of such Term Bonds to be redeemed pursuant to mandatory sinking fund

34 redemption shall be accordingly reduced.

35

36 E. The Registrar shall call for redemption, in the manner provided
37 herein, an aggregate principal amount of such Term Bonds, at the principal amount

38 thereof plus interest accrued to the Redemption Date (interest to be paid from the Sinking
39 Funds of the Bonds), as will exhaust as nearly as practicable the Redemption Account

40 payment designated to be made in accordance with paragraph (A) of this section. Such

41 redemption shall be by random selection made on the 45th day preceding the mandatory
42 Redemption Date, in such manner as may be determined by the Registrar. For purposes
43 of this section, “Term Bonds” shall include any portion of a fully registered Term Bond,
44 in integrals of $5,000.
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1

2 Section 3.12. Notice of Redemption Unless waived by any Registered
3 Owner of the Bonds to be redeemed, official notice of any redemption shall be given by
4 the Registrar on behalf of the City by mailing a copy of an official redemption notice by
5 registered or certified mail at least 30 days and not more than 60 days prior to the date

6 fixed for redemption to the Bond Insurer, if any, the Original Purchaser and the

7 Registered Owner of the Bond or Bonds to be redeemed at the address shown on the

8 Bond Register or at such other address as is furnished in writing by such Registered
9 Owner to the Bond Registrar.
10

11 All official notices of redemption shall be dated and shall state:

12

13 (1) The Redemption Date,
14

15 (2) The Redemption Price,
16

17 (3) If less than all outstanding Bonds are to be redeemed, the

18 identification (and, in the case of partial redemption, the respective principal amounts) of

19 the Bonds to be redeemed,
20

21 (4) That on the Redemption Date the Redemption Price and interest

22 accrued will become due and payable upon each such Bond or portion thereof called for

23 redemption, and that interest thereon shall cease to accrue from and after said date,
24

25 (5) The place where such Bonds are to be surrendered for payment of

26 the Redemption Price, which place of payment shall be the principal office of the Paying
27 Agent, and

28

29 (6) Such other information, if any, as shall be required for DTC-eligible
30 Bonds.

31

32 If funds sufficient to redeem all Bonds called for optional redemption have

33 not been deposited with the Paying Agent at the time of mailing any notice of optional
34 redemption, such notice shall also state that such optional redemption is subject to the

35 deposit of such moneys with the Paying Agent on or before the Redemption Date. If

36 such moneys are not so deposited, the Registrar shall notify all Registered Owners of

37 such Bonds called for redemption of such fact.

38

39 Official notice of redemption having been given as aforesaid, the Bonds or

40 portions of Bonds so to be redeemed shall, on the Redemption Date, become due and

41 payable at the Redemption Price therein specified, and from and after such date (unless
42 the City shall default in the payment of the Redemption Price) such Bonds or portions of

43 Bonds shall cease to bear interest. Upon surrender of such Bonds for redemption in
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1 accordance with said notice, such Bonds shall be paid by the Paying Agent at the

2 Redemption Price. Installments of interest due on or prior to the Redemption Date shall

3 be payable as herein provided for payment of interest. Upon surrender for any partial
4 redemption of any Bond, there shall be prepared for the Registered Owner a new Bond or

5 Bonds of the same maturity in the amount of the unredeemed principal of such Bond. All

6 Bonds which have been redeemed shall be canceled and destroyed by the Registrar and

7. shall not be reissued.

8

9 Failure to receive such notice or any defect therein or in the mailing thereof

10 shall not affect the validity of proceedings for the redemption of Bonds, and failure to

11 mail or otherwise send such notice shall not affect the validity of proceedings for the

12 redemption of any portion of Bonds for which there was no such failure.

13

14 Section 3.13. Persons Treated as Owners The City, the Registrar, the

15 Paying Agent and any agent of the City, the Registrar or the Paying Agent may treat the

16 person in whose name any Bond is registered as the Registered Owner of such Bond for

17 the purpose of receiving payment of the principal of and interest on such Bond and for all

18 other purposes, whether or not such Bond is overdue.

19

20 Section 3.14 Reserved]
21

22 Section 3.15. Delivery of Bonds The City shall execute and deliver the

23 Bonds to the Registrar, and the Registrar shall authenticate, register and deliver the

24 Bonds to the Original Purchaser upon receipt of the documents set forth below:

25

26 (A) A request and authorization to the Registrar on behalf of the City,
27 signed by an Authorized Officer, to authenticate and deliver the Bonds to the Original
28 Purchaser;
29

30 (B) Copies of this Ordinance and the Supplemental Resolution certified

31 by the City Clerk; and

32

33 (C) The unqualified approving opinion of Bond Counsel regarding the

34 Bonds.

35

36

{C1896952.1}

20



1 ARTICLE IV

2

3 APPLICATION OF BOND

4 PROCEEDS; FUNDS AND ACCOUNTS

5

6 Section 4.01. Application of Bond Proceeds From the moneys received

7 from the sale of the Bonds, the following amounts shall be first deducted and deposited in

8 the order set forth below:

9

10 A. All interest accrued on the Bonds from the date thereof to the date of

11 delivery thereof shall be deposited with the Commission in the Sinking Fund and applied
12 to payment of interest on the Bonds on the first interest payment date.

13

14 B. From the proceeds of the Bonds, there shall be deposited with the

15 Commission in the Sinking Fund, the amount, if any, set forth in the Supplemental
16 Resolution as capitalized interest.

17

18 C. Next, from the proceeds of the Bonds, there shall be deposited with

19 the Commission in the Reserve Account, the amount, if any, set forth in the Supplemental
20 Resolution for funding of the Reserve Account.

21

22 D. There is hereby created and established with the Depository Bank a

23 special fund, designated the “Bonds Construction Trust Fund”. The remaining moneys

24 derived from the sale of the Bonds shall be deposited by the City in the Bonds

25 Construction Trust Fund. Moneys in the Bonds Construction Trust Fund shall be used

26 solely to pay Costs of the Project and costs of issuance of the Bonds and until so

27 transferred or expended, are hereby pledged as additional security for the Bonds. All

28 costs of issuance shall be paid within 60 days of the Closing Date.

29

30 E. After completion of acquisition and construction of the Project, as

31 certified by the Consulting Engineers, and all costs have been paid, the City shall (i)
32 expend any remaining proceeds of the Bonds as provided in the Supplemental Resolution

33 and (ii) file a schedule with the Authority and the DEP, setting forth the actual costs of

34 the Project and sources of funds used therefor.

35

36 Section 4.02. Disbursements From the Bond Construction Trust Fund

37 Except as provided in Section 4.01 hereof, disbursements from the Bonds Construction

38 Trust Fund shall be made only after submission to, and approval from, the Sanitary Board

39 of the following:
40

41 A certificate, signed by the general manager of the Sanitary Board and the

42 Consulting Engineers, stating that:

43
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1 (A) None of the items for which the payment is proposed to be made has

2 formed the basis for any disbursements theretofore made;
3

4 (B) Each item for which the payment is proposed to be made is or was

5 necessary in connection with the Project and constitutes a Cost of the Project;
6

7 (C) Each of such costs has been otherwise properly incurred; and

8

9 (D) Payment for each of the items proposed is then due and owing.
10

11 Pending such application, moneys in the Bonds Construction Trust Fund

12 shall be invested and reinvested in Qualified Investments at the written direction of the

13 City.
14

15 The City shall expend all proceeds of the Bonds within 3 years of the date

16 of issuance of the Bonds.

17

18 Section 4.03. Funds and Accounts~ Flow of Funds The funds and

19 accounts established by the Prior Ordinances are hereby continued. In addition to the

20 funds and accounts established by the Prior Ordinances, there are hereby created at the

21 Commission the Series 2011 A Sinking Fund, the Series 2011 A Reserve Account with

22 respect to the Bonds. Following the monthly payment of Operating Expenses (including
23 the SRF Administrative Fee), the City shall make monthly payments to the Commission

24 for the Prior Bonds as required under the Prior Ordinances. The monthly payments to the

25 Commission for the Bonds shall be as follows:

26

27 (1) Simultaneously with the interest payments made pursuant to the

28 Ordinance and the Prior Ordinances with respect to the First Lien Bonds, the City shall

29 also deposit with the Commission in the Series 2011 A Bonds Sinking Fund on the first

30 day of each month, commencing 4 months prior to the first interest payment date of the

31 Bonds, an amount equal to 1/3rd of the amount of interest which will become due on the

32 Bonds on the next ensuing quarterly interest payment date; provided that, in the event the

33 period to elapse between the date of such initial deposit in the Series 2011 A Bonds

34 Sinking Fund and the next semiannual interest payment date is less than 4 months, then

35 such monthly payments shall be increased proportionately to provide, 1 month prior to

36 the next quarterly interest payment date, the required amount of interest coming due on

37 such date.

38

39 (2) Simultaneously with the principal payments made pursuant to the

40 Ordinance and the Prior Ordinances with respect to the First Lien Bonds, the City shall

41 also deposit with the Commission in the Series 2011 A Bonds Sinking Fund on the first

42 day of each month, commencing 4 months prior to the first principal payment date of the

43 Bonds, an amount equal to 1/3rd of the amount of principal which will mature and
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1 become due on the Bonds on the next ensuing quarterly principal payment date; provided
2 that, in the event the period to elapse between the date of such initial deposit in the Series

3 2011 A Bonds Sinking Fund and the next annual principal payment date is less than 4

4 months, then such monthly payments shall be increased proportionately to provide, 1

5 month prior to the next annual principal payment date, the required amount of principal
6 coming due on such date.

7

8 (3) Simultaneously with the reserve account payments made pursuant to

9 the Ordinance and the Prior Ordinances with respect to the First Lien Bonds, the City
10 shall also deposit with the Commission in the Series 2011 A Bonds Reserve Account, if

11 not fully funded upon issuance of the Bonds, on the first day of each month, commencing
12 4 months prior to the first principal payment date of the Bonds, an amount equal to

13 1/120th of the Series 2011 A Bonds Reserve Requirement, until the amount in the Series

14 2011 A Bonds Reserve Account equals the Series 2011 A Bonds Reserve Requirement;
15 provided that, no further payments shall be made into the Series 2011 A Bonds Reserve

16 Account when there shall have been deposited therein, and as long as there shall remain

17 on deposit therein, an amount equal to the Series 2011 A Bonds Reserve Requirement.
18

19 (4) The City shall next make the interest payments pursuant to the

20 Ordinance and the Prior Ordinances with respect to the Second Lien Bonds.

21

22 (5) The City shall next make the principal payments pursuant to the

23 Ordinance and the Prior Ordinances with respect to the Second Lien Bonds.

24

25 (6) The City shall next make the reserve account payments made

26 pursuant to the Ordinance and the Prior Ordinances with respect to the Second Lien

27 Bonds.

28

29 (7) The City shall next, on the first day of each month, transfer from the

30 Revenue Fund and remit to the Depository Bank for deposit in the Renewal and

31 Replacement Fund, an amount equal to 2 1/2% of the Gross Revenues each month (as
32 previously set forth in the Prior Ordinances and not in addition thereto), exclusive of any
33 payments for account of any Reserve Account: All funds in the Renewal and

34 Replacement Fund shall be kept apart from all other funds of the City or of the

35 Depository Bank and shall be invested and reinvested in accordance with the Ordinance.

36 Withdrawals and disbursements may be made from the Renewal and Replacement Fund

37 for replacements, repairs, or improvements or extensions to the System; provided that,
38 any deficiencies in any Reserve Account, except to the extent such deficiency exists

39 because the required payments into such account have not, as of the date of determination

40 of a deficiency, funded such account to the maximum extent required hereof, shall be

41 promptly eliminated with moneys from the Renewal and Replacement Fund.

42
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1 Moneys in the respective Sinking Funds shall be used only for the purposes
2 of paying principal of and interest on the respective series of Bonds as the same shall

3 become due. Moneys in the respective Reserve Accounts shall be used only for the

4 purposes of paying principal of and interest on the respective series of Bonds as the same

5 shall become due, when other moneys in the respective Sinking Funds are insufficient

6 therefor, and for no other purpose.
7

8 All investment earnings on moneys in the respective Reserve Accounts

9 shall be transferred, not less than once each year, to the Bonds Construction Trust Fund

10 prior to completion of the Project and thereafter, to the respective Sinking Funds.

11

12 Any withdrawals from the respective Reserve Accounts which result in a

13 reduction in the balance therein to below the applicable reserve requirement shall be

14 subsequently restored from the first Net Revenues available after all required payments to

15 the respective Sinking Funds for payment of debt service on the Bonds have been made

16 in full.

17

18 Moneys in the Sinking Funds and the Reserve Accounts shall be invested

19 and reinvested by the Commission in accordance with Section 4.04 hereof.

20

21 If, on any monthly payment date, the revenues are insufficient to place the

22 required amount in any of the funds or accounts as provided herein and in the Prior

23 Ordinances, the deficiency shall be made up in subsequent payments, in addition to the

24 payments which would otherwise be required to be made into the funds and accounts on

25 subsequent payment dates.

26

27 Interest, principal or reserve payments, whether made for a deficiency or

28 otherwise, shall be made on a parity and pro rata, with respect to the First Lien Bonds and

29 the Bonds and thereafter, with respect to the Second Lien Bonds, in accordance with the

30 respective principal amounts then Outstanding.
31

32 The City shall on the first day of each month (if the first day is not a

33 business day, then the first business day of each month) deposit with the Commission the

34 required interest, principal and reserve account payments.
35

36 Except as provided above and in the Supplemental Resolution, all sinking
37 fund, reserve account, and renewal and replacement fund payments shall remain as

38 governed by the Prior Ordinances.

39

40 The Gross Revenues of the System shall only be used for purposes of the

41 System.
42

43 Section 4.04. Investments Any moneys held as a part of the funds and

44 accounts created by this Ordinance, other than the Revenue Fund, shall be invested and
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1 reinvested by the Commission, the Depository Bank or such other bank or national

2 banking association holding such fund or account, as the case may be, at the direction of

3 the City in any Qualified Investments to the fullest extent possible under applicable laws,
4 this Ordinance, the Prior Ordinances, the need for such moneys for the purposes set forth

5 herein and the specified restrictions and provisions set forth in this Section 4.04.

6

7 Any investment shall be held in and at all times deemed a part of the fund

8 or account in which such moneys were originally held, and the interest accruing thereon

9 and any profit or loss realized from such investment shall be credited or charged to the

10 appropriate fund or account. The investments held for any fund or account shall be

11 valued at the lower of cost or then current market value, or at the redemption price
12 thereof if then redeemable at the option of the holder, including the value of accrued

13 interest and giving effect to the amortization of discount. The Commission, the

14 Depository Bank or such other bank or national banking association, as the case may be,
15 shall sell and reduce to cash a sufficient amount of such investments whenever the cash

16 balance in any fund or account is insufficient to make the payments required from such

17 fund or account, regardless of the loss of such liquidation. The Depository Bank or such

18 other bank or national banking association may make any and all investments permitted
19 by this section through its own investment or trust department and shall not be

20 responsible for any losses from such investments, other than for its own negligence or

21 willful misconduct.

22

23 The Depository Bank shall keep complete and accurate records of all funds,
24 accounts and investments, and shall distribute to the City, at least once each year (or
25 more often if reasonably requested by the City), a summary of such funds, accounts and

26 investment earnings. The. City shall retain all such records and any additional records

27 with respect to such funds, accounts and investment earnings so long as any of the Bonds

28 are Outstanding and as long thereafter as necessary to comply with the Code and assure

29 the exclusion of interest on the Bonds from gross income for federal income tax

30 purposes.
31
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ARTICLE V

2

3 DEFAULT AND REMEDIES

4

5

6 Section 5.01. Events of Default Each of the following events shall

7 constitute an “Event of Default” with respect to the Bonds:

8

9 (1) If default occurs in the due and punctual payment of the principal
10 of or interest on the Bonds; or

11

12 (2) If default occurs in the City’s observance of any of the

13 covenants, agreements or conditions on its part relating to the Bonds set forth in this

14 Ordinance, any supplemental resolution or in the Bonds, and such default shall have

15 continued for a period of 30 days after the City shall have been given written notice of

16 such default by the Commission, the Depository Bank, the Registrar, the Paying Agent or

17 any other Paying Agent or a Registered Owner of a Bond; or

18

19 (3) If the City files a petition seeking reorganization or arrangement
20 under the federal bankruptcy laws or any other applicable law of the United States of

21 America; or

22

23 (4) If default occurs with respect to the Prior Bonds or the Prior

24 Ordinances.

25

26 Section 5.02. Remedies Upon the happening and continuance of any

27 Event of Default, any Registered Owner of a Bond or any Bond Insurer if the Bonds are

28 insured may exercise any available remedy and bring any appropriate action, suit or

29 proceeding to enforce his or her rights and, in particular, (i) bring suit for any unpaid
30 principal or interest then due, (ii) by mandamus or other appropriate proceeding enforce

31 all rights of such Registered Owners including the right to require the City to perform its

32 duties under the Act and the Ordinance relating thereto, including but not limited to the

33 making and collection of sufficient rates or charges for services rendered by the System,
34 (iii) bring suit upon the Bonds; (iv) by action at law or bill in equity require the City to

35 account as if it were the trustee of an express trust for the Registered Owners of the

36 Bonds, and (v) by action or bill in equity enjoin any acts in violation of the Bond

37 Legislation with respect to the Bonds, or the rights of such Registered Owners; provided
38 that, all rights and remedies of the Holders of the Bonds shall be on a parity with those of

39 the Registered Owners of the First Lien Bonds and senior and prior to those of the

40 Registered Owners of the Second Lien Bonds.

41
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1 Section 5.03. Appointment of Receiver Any Registered Owner of a Bond

2 or any Bond Insurer if the Bonds are insured may, by proper legal action, compel the

3 performance of the duties of the City under the Ordinance and the Act, including, the

4 completion of the Project and after commencement of operation of the System, the

5 making and collection of sufficient rates and charges for services rendered by the System
6 and segregation of the revenues therefrom and the application thereof. If there be any

7 Event of Default with respect to the Bonds, any Registered Owner of a Bond shall, in

8 addition to all other remedies or rights, have the right by appropriate legal proceedings to

9 obtain the appointment of a receiver to administer the System or to complete the

10 acquisition and construction of the Project on behalf of the City, with the power to charge
11 rates, rentals, fees and other charges sufficient to provide for the payment of Operating
12 Expenses of the System, the payment of the Bonds and interest and the deposits into the

13 funds and accounts hereby established, and to apply such rates, rentals, fees, charges or

14 other revenues in conformity with the provisions of this Ordinance and the Act.

15

16 The receiver so appointed shall forthwith, directly or by his or her or its

17 agents and attorneys, enter into and upon and take possession of all facilities of the

18 System and shall hold, operate and maintain, manage and control such facilities, and each

19. and every part thereof, and in the name of the City exercise all the rights and powers of

20 the City with respect to said facilities as the City itself might exercise.

21

22 Whenever all that is due upon the Bonds and interest thereon and under any

23 covenants of this Ordinance for reserve, sinking or other funds and upon any other

24 obligations and interest thereon having a charge, lien or encumbrance upon the revenues

25 of the System shall have been paid and made good, and all defaults under the provisions
26 of this Ordinance shall have been cured and made good, possession of the System shall

27 be surrendered to the City upon the entry of an order of the court to that effect. Upon any

28 subsequent default, any Registered Owner of any Bonds shall have the same right to

29 secure the further appointment of a receiver upon any such subsequent default.

30

31 Such receiver, in the performance of the powers hereinabove conferred

32 upon him or her or it, shall be under the direction and supervision of the court making
33 such appointment, shall at all times be subject to the orders and decrees of such court and

34 may be removed thereby, and a successor receiver may be appointed in the discretion of

35 such court. Nothing herein contained shall limit or restrict the jurisdiction of such court

36 to enter such other and further orders and decrees as such court may deem necessary or

37 appropriate for the exercise by the receiver of any function not specifically set forth

38 herein.

39

40 Any receiver appointed as provided herein shall hold and operate the

41 System in the name of the City and for the joint protection and benefit of the City and

42 Registered Owners of the Bonds. Such receiver shall have no power to sell, assign,
43 mortgage or otherwise dispose of any assets of any kind or character belonging or
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1 pertaining to the System, but the authority of such receiver shall be limited to the

2 completion of the Project and the possession, operation and maintenance of the System
3 for the sole purpose of the protection of both the City and Registered Owners of such

4 Bonds and the curing and making good of any Event of Default with respect thereto

5 under the provisions of this Ordinance, and the title to and ownership of the System shall

6 remain in the City, and no court shall have any jurisdiction to enter any order or decree

7 permitting or requiring such receiver to sell, assign, mortgage or otherwise dispose of any
8 assets of the System.
9
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1 ARTICLE VI

2

3 ADDITIONAL COVENANTS OF THE CITY

4

5

6 All the covenants, agreements and provisions of the Prior Ordinances shall

7 remain in full force and effect as long as the Prior Bonds and the Bonds are outstanding
8 and shall apply to the Bonds as if fully set out herein. The following covenants are

9 supplemental and in addition to the covenants set forth in the Prior Ordinances.

10

11 Section 6.01. Completion of Project~ Permits and Orders The City shall

12 complete the Project as promptly as possible and operate and maintain the System as a

13 revenue-producing enterprise in good condition and in compliance with all federal and

14 state requirements and standards.

15

16 The City has obtained all permits required by state and federal laws for the

17 acquisition and construction of the Project, all orders and approvals from the Public

18 Service Commission of West Virginia and the West Virginia Infrastructure and Jobs

19 Development Council necessary for the acquisition and construction of the Project and

20 the operation of the System and all approvals for the issuance of the Bonds required by
21 state law, with all requisite appeal periods having expired without successful appeal.
22

23 Section 6.02. Insurance and Construction Bonds The City hereby
24 covenants and agrees that so long as the Bonds remain Outstanding, the City will, as an

25 Operating Expense, procure, carry and maintain insurance with a reputable insurance

26 carrier or carriers as is customarily covered with respect to works and properties similar

27 to the System. The City will require that each of its contractors and all subcontractors

28 maintain, during the life of the construction contract, workers’ compensation coverage,

29 public liability insurance, property damage insurance and vehicle liability insurance in

30 amounts and on terms satisfactory to the Original Purchaser. Such insurance shall be

31 made payable to the order of the Registered Owners, the City, the prime contractor and

32 all subcontractors, as their interests may appear. The City will itself, or will require each

33 contractor and subcontractor to, obtain and maintain builder’s risk insurance (fire and

34 extended coverage) on a one hundred percent (100%) basis (completed value form) on

35 the insurable portion of the Project, to protect the interests of the City, the Registered
36 Owners, the prime contractor and all subcontractors as their interests may appear during
37 construction of the Project in the full insurable value thereof. In time of war, the City
38 shall also carry in said amount such insurance as may be available against loss or damage
39 by the risks and hazards of war. The proceeds of all such insurance policies shall be

40 disposed of as provided in the Ordinance and otherwise shall be placed in the Renewal

41 and Replacement Fund and used only for the repair and restoration of the damaged or

42 destroyed properties or for the other purposes provided herein for the Renewal and
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1 Replacement Fund. The City will also carry liability insurance for damage or injury to

2 persons or property in amounts adequate for such purposes and customarily carried with

3 respect to works and properties similar to the System. The City shall carry such other

4 insurance as is required by the Original Purchaser, including but not limited to flood

5 insurance and business interruption insurance, to the extent available at reasonable cost to

6 the City. The City shall verify all such insurance prior to commencement of construction.

7

8 The City shall require all contractors engaged in the construction of the

9 Project to furnish a performance bond and a payment bond, each in an amount equal to

10 100% of the contract price of the portion of the Project covered by the particular contract

11 as security for the faithful performance of such contract. The City shall verify such bonds

12 prior to commencement of construction.

13

14 Section 6.03. Issuance of Other Obligations Payable Out of Revenues In

15 addition to the limitations on the issuance of parity obligations set forth in the Prior

16 Ordinances, no parity obligations payable out of revenues of the System shall be issued

17 after the issuance of the Bonds without the prior written consent of the Registered Owner
18 of the Prior Bonds then Outstanding and without complying with the parity requirements
19 of the Prior Ordinance and the Supplemental Resolution.

20

21 Section 6.04. Engineering Services and Operating Personnel Prior to the

22 issuance of the Bonds, the City shall obtain the certificate of the Consulting Engineers,
23 among other things, that the Project has been or will be constructed in accordance with

24 the approved plans, specifications and designs as submitted to the DEP, the Project is

25 adequate for the purposes for which it was designed, the funding plan as submitted to the

26 DEP is sufficient to pay the costs of acquisition and construction of the Project and all

27 permits required by federal and state laws for construction of the Project have been

28 obtained.

29

30 The City shall provide and maintain competent and adequate engineering
31 services satisfactory covering the supervision and inspection of th~e development and

32 construction of the Project and bearing the responsibility of assuril~g that construction

33 conforms to the plans, specifications and designs prepared by the Consulting Engineers,
34 which have been approved by all necessary governmental bodies. Such engineer shall

35 certify to the City at the completion of construction that construction of the Project is in

36 accordance with the approved plans, specifications and designs, or amendments thereto,
37 approved by all necessary governmental bodies.

38

39 The Issuer shall serve the additional customers at the location(s) as set forth

40 in Certificate of Engineer. The Issuer shall not reduce the amount of additional customers

41 served by the project without the prior written approval of the Board of the Authority.
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1 Following completion of the Project the Issuer shall certify to the Authority the number

2 of customers added to the System.
3

4 Section 6.05. Compliance With Loan Agreement and Law The City
5 hereby covenants and agrees to perform, satisfy and comply with all terms, conditions

6 and requirements of the Loan Agreement and all applicable laws, rules and regulations
7 issued by the Authority, the DEP or other State, federal or local bodies in regard to the

8 construction of the Project and operation, maintenance and use of the System. The Issuer

9 shall provide the Council with copies of all documents submitted to the Purchaser and the

10 Authority.
11

12 The Issuer shall perform an annual maintenance audit which maintenance

13 audit shall be submitted to the Authority and the Public Service Commission of West

14 Virginia.
15

16 Section 6.06. Booksz Records and Audit The City shall keep complete
17 and accurate records of the cost of acquiring the Project site and the costs of acquiring,
18 constructing and installing the Project. The City shall permit the Original Purchaser, or

19 their agents and representatives, to inspect all books, documents, papers and records

20 relating to the Project and the System at all reasonable times for the purpose of audit and

21 examination. The City shall submit to the Original Purchaser such documents and

22 information as they may reasonably require in connection with the acquisition,
23 construction and installation of the Project, the operation and maintenance of the System
24 and the administration of any state and federal grants or other sources of financing for the

25 Project.
26

27 All real estate and interests in real estate and all personal property
28 constituting the Project and the Project site heretofore or hereafter acquired shall at all

29 times be and remain the property of the Sanitary Board.

30

31 The City will keep books and records of the System, which shall be

32 separate and apart from all other books, records and accounts of the City, in which

33 complete and correct entries shall be made of all transactions relating to the System, and

34 any Registered Owner of the Bonds issued pursuant to the Ordinance shall have the right
35 at all reasonable times to inspect the System and all parts thereof and all records,
36 accounts and data of the City relating thereto.

37

38 The accounting system for the System shall follow current generally
39 accepted accounting principles and safeguards in accordance with the rules and

40 regulations of the Public Service Commission of West Virginia and the Act. Separate
41 control accounting records shall be maintained by the City. Subsidiary records as may be

42 required shall be kept in the manner, on the forms, in the books, and along with other
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1 bookkeeping records as prescribed by the City. The City shall prescribe and institute the

2 maimer by which subsidiary records of the accounting system which may be installed

3 remote from the direct supervision of the City shall be reported to such agent of the City
4 as the Council shall direct.

5

6 The City shall file with the Original Purchaser, and shall mail in each year

7 to any Registered Owner or Owners of Bonds requesting the same, an annual report
8 containing the following:
9

10 (A) A statement of Gross Revenues, Operating Expenses and Net

11 Revenues derived from and relating to the System.
12

13 (B) A balance sheet statement showing all deposits in all the

14 funds and accounts provided for in this Ordinance and the status of all said funds and

15 accounts.

16

17 (C) The amount of any bonds, notes or other obligations
18 Outstanding.
19

20 The City shall also, at least once a year, cause the books, records and

21 accounts of the System to be completely audited by Independent Accountants (and to the

22 extent legally required in compliance with the applicable 0MB Circular, or any successor

23 thereto, and the Single Audit Act, or any successor thereto) and, shall mail upon request,
24 and make available generally, the report of the Independent Accountants, or a summary
25 thereof, to any Registered Owner or Owners of Bonds. The report of said audit shall

26 include a statement that notes whether the results of tests disclosed instances of

27 noncompliance that are required to be reported under government auditing standards and,
28 if they are, describes the instances of noncompliance and the audited fmancial statements

29 shall include a statement that notes whether the revenues of the System are adequate to

30 meet its Operating Expenses and debt service and reserve requirements.
31

32 Section 6.07. Operating Budget The Sanitary Board shall annually
33~ prepare and adopt by resolution a detailed, balanced budget of the estimated revenues and

34 expenditures for the operation and maintenance of the System during the succeeding
35 Fiscal Year and shall submit a copy of such budget to the Original Purchaser within 30

36 days of the adoption thereof.

37

38 Section 6.08. Tax Covenants The City hereby further covenants and

39 agrees as follows:

40

41 A. PUBLIC PURPOSE BONDS. The City shall use the Bond proceeds
42 solely for the Project and as otherwise set forth herein, and the Project will be operated
43 solely for as a public purpose and as local governmental activity of the City.
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1

2 B. PRIVATE ACTIVITY BOND COVENANT. The City shall not

3 permit at any time or times any of the proceeds of the Bonds or any other funds of the

4 City to be used directly or indirectly in a manner which would result in the exclusion of

5 the Bonds from the treatment afforded by Section 103(a) of the Code by reason of the

6 classification of the Bonds as “private activity bonds” within the meaning of the Code.

7 The City will take all actions necessary to comply with the Code in order to assure the

8 tax-exempt status of the Bonds.

9

10 C. PRIVATE LOAN LIMITATION. The City shall assure that not in

11 excess of the lesser of 5% of the proceeds of the Bonds or $5,000,000 are used, directly
12 or indirectly, to make or finance a loan (other than loans constituting Nonpurpose
13 Investments) to persons other than state or local government units.

14

15 D. FEDERAL GUARANTEE PROHIBITION. The City shall not take

16 any action or permit or suffer any action to be taken if the result of the same would be to

17 cause the Bonds to be “federally guaranteed” within the meaning of Section 149(b) of the

18 Code.

19

20 E. INFORMATION RETURN. The City shall file all statements,
21 instruments and returns necessary to assure the tax-exempt status of the Bonds, and the

22 interest thereon, including, without limitation, the information return required under

23 Section 149(e) of the Code.

24

25 F. FURTHER ACTIONS. The City shall take any and all actions that

26 may be required of it (including those deemed necessary by the Authority) so that the

27 interest on the Bonds will be and remain excludable from gross income for federal

28 income tax purposes, and will not take any actions, or fail to take any actions (including
29 those deemed necessary by the Authority) which would adversely affect such exclusion.

30

31 Section 6.09. Rebate Covenant The City is a governmental unit with

32 general taxing powers to fmance operations of or facilities of the nature of the Project and
33 the System. As covenanted above, the Bonds are not private activity bonds within the

34 meaning of the Code, and ninety-five percent (95%) or more of the net proceeds (as
35 defined in the Code) of the Bonds will be used for local governmental activities of the

36 City (or of a governmental unit the jurisdiction of which is entirely within the jurisdiction
37 of the City). The City reasonably expects to expend the proceeds of the Bonds within the

38 time period that would provide an exception from the rebate requirements of Section

39 148(f) of the Code. Notwithstanding the foregoing, if the City is in fact subject to such

40 rebate requirements, the City hereby covenants to rebate to the United States the amounts

41 required by the code and to take all steps necessary to make such rebates. In the event

42 the City fails to make such rebates as required, the City shall pay any and all penalties
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1 and obtain a waiver from the Internal Revenue Service in order to maintain the

2 tax-exempt status of interest on the Bonds.

3

4 Section 6.10. Arbitrage The City covenants that (i) it will not take, or

5 permit or suffer to be taken, any action with respect to the proceeds of the Bonds which

6 would cause the Bonds to be “arbitrage bonds” within the meaning of Section 148 of the

7 Code, and (ii) it will take all actions that may be required of it (including, without implied
8 limitation, the timely filing of a federal information return with respect to the Bonds) so

9 that the interest on the Bonds will be and remain excluded from gross income for federal

10 income tax purposes, and will not take any actions which would adversely affect such

11 exclusion.

12

13 Section 6.11. Tax Certificate and Rebate The City shall deliver a

14 certificate of arbitrage, a tax certificate or other similar certificate to be prepared by
15 nationally recognized bond counsel or tax counsel relating to payment of arbitrage rebate

16 and other tax matters as a condition to issuance of the. Bonds. In addition, the City
17 covenants to comply with all Regulations from time to time in effect and applicable to the

18 Bonds as may be necessary in order to maintain the exclusion from gross income for

19 federal income tax purposes of interest on the Bonds and fully comply with

20 Section 148(f) of the Code, and covenants to take such actions, and refrain from taking
21 such actions, as may be necessary to fully comply with such Section 148(f) of the Code

22 and such Regulations, regardless of whether such actions may be contrary to any of the

23 provisions of the Ordinance.

24

25 If it is determined that the City does not qualify for an exception to

26 Section 148 of the Code or the City is otherwise subject to rebate in connection with the

27 Bonds, the City shall calculate, annually, the rebatable arbitrage, determined in

28 accordance with Section 148(f) of the Code. Upon completion of each such annual

29 calculation, unless otherwise agreed by the Authority, the City shall deposit, or cause to

30 be deposited, with the Depository Bank in a separate fund designated the Rebate Fund,
31 such sums as are necessary to cause the aggregate amount on deposit in the Rebate Fund

32 to equal the sum determined to be subject to rebate to the United States, which,
33 notwithstanding anything herein to the contrary, shall be paid from investment earnings
34 on the underlying fund or account established hereunder and on which such rebatable

35 arbitrage was earned or from other lawfully available sources. Notwithstanding anything
36 herein to the contrary, the Rebate Fund shall be held free and clear of any lien or pledge
37 hereunder, if any, and used only for payment of rebatable arbitrage to the United States.

38 The City shall pay, or cause to be paid, to the United States, from the Rebate Fund, the

39 rebatable arbitrage in accordance with Section 148(f) of the Code and such Regulations.
40 In the event that there are any amounts remaining in the Rebate Fund following all such

41 payments required by the preceding sentence, the Depository Bank shall pay said

42 amounts to the City to be used for any lawful purpose of the System. The City shall
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1 remit payments to the United States in the time and at the address prescribed by the

2 Regulations as the same may be from time to time in effect with such reports and

3 statements as may be prescribed by such Regulations. In the event that, for any reason,

4 amounts in the Rebate Fund are insufficient to make the payments to the United States

5 which are required, the City shall assure that such payments are made by the City to the

6 United States, on a timely basis, from any funds lawfully available therefor. In addition,
7 the City shall cooperate with the Authority in preparing rebate calculations and in all

8 other respects in connection with rebates and hereby consents to the performance of all

9 matters in connection with such rebates by the Authority at the expense of the City. The

10 City may provide for the employment of independent attorneys, accountants or

11 consultants compensated on such reasonable basis as the City may deem appropriate in

12 order to assure compliance with this Section 6.11. The City shall keep and retain, or

13 cause to be kept and retained, records of the determinations made pursuant to this Section

14 6.11 in accordance with the requirements of Section 148(f) of the Code. In the event the

15 City fails to make such rebates as required, the City shall pay the required rebate amount

16 and all interest, penalties and other amounts, from lawfully available sources, and obtain

17 a waiver from the Internal Revenue Service, if necessary, and take any other actions

18 necessary, in order to maintain the exclusion of interest on the Bonds from gross income

19 for federal income tax purposes.
20

21 The City shall submit to the Authority within 15 days following the end of

22 each Bond Year a certified copy of its rebate calculation and certificate with respect
23 thereto or, if the City qualifies for the small governmental issue exception to rebate or

24 any other exception therefrom, then the City shall submit to the Authority a certificate

25 stating that it is exempt from such rebate provisions and that no event has occurred to its

26 knowledge during the Bond Year which would make the Bonds subject to rebate. The

27 City shall also furnish to the Authority, at any time, such additional information relating
28 to rebate as may be reasonably requested by the Authority, including information with

29 respect to earnings on all funds constituting “gross proceeds” of the Bonds (as such term

30 “gross proceeds” is defined in the Code).
31

32 Section 6.12. Securities Laws Compliance The City will provide the

33 Original Purchaser, in a timely manner, with any and all information that may be

34 requested of it (including its annual audit report, financial statements, related information

35 and notices of changes in usage and customer base) so that the Original Purchaser may

36 comply with the provisions of SEC Rule l5c2-l2 (17 CFR Part 240). The City will also

37 deliver a continuing disclosure agreement or certificate in form acceptable to the Original
38 Purchaser sufficient to ensure compliance with SEC Rule 15c2-12, as amended from time

39 to time.

40

41 Section 6.13. Defeasance of Bonds If the City shall pay or cause to be

42 paid, or there shall otherwise be paid, to the Registered Owners of the Bonds, the

43 principal thereof, and redemption premium, if applicable, and interest due or to become
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1 due thereon, at the times and in the manner stipulated therein and in this Ordinance, then

2 the pledge of Net Revenues and any other moneys and securities pledged under this

3 Ordinance and all covenants, agreements and other obligations of the City to the

4 Registered Owners shall thereupon cease, terminate and become void and be discharged
5 and satisfied, except as may otherwise be necessary to assure the exclusion of interest on

6 the Bonds from gross income for federal income tax purposes.
7

8 Bonds for the payment of which either moneys in an amount which shall be

9 sufficient, or securities the principal of and the interest on which, when due, will provide
10 moneys which, together with the moneys, if any, deposited with the Paying Agent at the

11 same or earlier time, shall be sufficient, to pay as and when due the respective principal
12 of and interest on such Bonds shall be deemed to have been paid within the meaning and

13 with the effect expressed in the first paragraph of this section. All Bonds shall, prior to

14 the maturity thereof, be deemed to have been paid within the meaning and with the effect

15 expressed in the first paragraph of this section if there shall have been deposited with the

16 Commission or an escrow trustee either moneys in an amount which shall be sufficient,
17 or securities the principal of and the interest on which, when due, will provide moneys
18 which, together with the moneys, if any, deposited with the Conmiission or said escrow

19 trustee at the same or earlier time shall be sufficient, to pay when due the principal of,
20 any redemption premium on and interest due and to become due on said Bonds on and

21 prior to the maturity date thereof, or if the City irrevocably determines to redeem any of

22 said Bonds prior to the maturity thereof, on and prior to said redemption date. Neither

23 securities nor moneys deposited with the Commission or an escrow trustee pursuant to

24 this section nor principal or interest payments on any such securities shall be withdrawn

25 or used ~for any purpose other than, and shall be held in trust for, the payment of the

26 principal of and interest on said Bonds; provided, that any cash received from such

27 principal, redemption premium, if any, and interest payments on such securities deposited
28 with the Commission or said escrow trustee, if not then needed for such purpose, shall, to

29 the extent practicable, be reinvested in securities maturing at times and in amounts

30 sufficient to pay when due the principal of and redemption premium, if any, and interest

31 to become due on said Bonds on and prior to such maturity or redemption dates thereof,
32 and interest earned from such reinvestments shall be paid over to the City as received by
33 the Commission or said escrow trustee, free and clear of any trust, lien or pledge. For the

34 purpose of this section, securities shall mean and include only Government Obligations
35 or such additional securities as shall be set forth in the Supplemental Resolution.

36

37 Section 6.14. Rates and Charges The City has obtained any and all

38 approvals of rates and charges required by state law and has taken any other action

39 required to establish and impose such rates and charges, with all requisite appeal periods
40 having expired without successful appeal. Such rates and charges shall be sufficient to

41 comply with the requirements of the Loan Agreement. The initial schedule of rates and

42 charges for the services and facilities of the System shall be as set forth in the sewer rate
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1 ordinance of the City duly enacted on February 19, 2008, whkh rates are incorporated
2 herein by reference as a part hereof.

3

4 So long as the Bonds are outstanding, the City covenants and agrees to fix

5 and collect rates, fees and other charges for the use of the System and to take all such

6 actions necessary to provide funds sufficient to produce the required sums set forth in this

7 Ordinance. In the event the schedule of rates, fees and charges initially established for

8 the System in connection with the Bonds shall prove to be insufficient to produce the

9 required sums set forth in this Ordinance, the City hereby covenants and agrees that it

10 will, to the extent or in the manner authorized by law, immediately adjust and increase

11 such schedule of rates, fees and charges and take all such actions necessary to provide
12 funds sufficient to produce the required sums set forth in this Ordinance. In any event,
13 subject to any requirements of law, the City shall not reduce the rates or charges for

14 services set forth in the rate ordinance described above.

15

16 The City shall diligently enforce and collect all fees, rentals or other

17 charges for the services and facilities of the System, and take all steps, actions and

18 proceedings for the enforcement and collection of such fees, rentals or other charges
19 which shall become delinquent to the full extent pennitted or authorized by the Act, the

20 rules and regulations of the Public Service Commission of West Virginia and other laws

21 of the State of West Virginia.
22

23 Whenever any fees, rates, rentals or other charges for the services and

24 facilities of the System shall remain unpaid for a period of 20 days after the same shall

25 become due and payable, the property and the owner thereof, as well as the user of the

26 services and facilities, shall be delinquent until such time as all such rates and charges are

27 fully paid. To the extent authorized by the laws of the State and the rules and regulations
28 of the Public Service Commission of West Virginia, rates, rentals and other charges, if

29 not paid when due, shall become a lien on the premises served by the System. The City
30 further covenants and agrees that, it will, to the full extent permitted by law and the rules

31 and regulations promulgated by the Public Service Commission of West Virginia,
32 discontinue and shut off the services of the System, and any services, and facilities of the

33 water system, if so owned by the City, to all users of the services of the System
34 delinquent in payment of charges for the services of the System and will not restore such

35 services of either system until all delinquent charges for the services of the System, plus
36 reasonable interest and penalty charges for the restoration of service, have been fully paid
37 and shall take all further actions to enforce collections to the maximum extent permitted
38 by law. If the waterworks facilities are not owned by the City, the City will, to the extent

39 allowed by law, use diligent efforts to enter into a termination agreement with the

40 provider of such water, subject to any required approval of such agreement by the Public

41 Service Commission of West Virginia and all rules, regulations and orders of the Public

42 Service Commission of West Virginia.
43
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1 Section 6.15. Contracts The City shall, simultaneously with the delivery
2 of the Bonds or immediately thereafter, enter into written contracts for the immediate

3 acquisition or construction of the Project.
4

5
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1 ARTICLE VII

2

3 REGISTRAR

4

5

6 Section 7.01. Appointment of Registrar The Registrar for the Bonds shall

7 be appointed pursuant to the Supplemental Resolution. The City is hereby authorized and

8 directed to enter into an agreement with the Registrar, the substantial form of which

9 agreement is to be approved by Supplemental Resolution.

10

11 Section 7.02. Responsibilities of Registrar The recitals of fact in the

12 Bonds shall be taken as statements of the City, and the Registrar shall not be responsible
13 for their accuracy. The Registrar shall not be deemed to make any representation as to,

14 and shall not incur any liability on account of, the validity of the execution of any Bonds

15 by the City. Notwithstanding the foregoing, the Registrar shall be responsible for any

16 representation in its Certificate of Authentication and Registration on the Bonds. The

17 Registrar and any successor thereto shall agree to perform all the duties and

18 responsibilities spelled out in this Ordinance and any other duties and responsibilities
19 incident thereto, all as provided by said agreement described above.

20

21 Section 7.03. Evidence on Which Registrar May Act Except as otherwise

22 provided herein, the Registrar shall be protected in acting upon any notice, resolution,
23 request, consent, order, certificate, opinion or other document believed by it to be

24 genuine and to have been signed or presented by the proper party or parties. Whenever

25 the Registrar shall deem it necessary or desirable that a fact or matter be proved or

26 established prior to taking or suffering any action, such fact or matter, unless other

27 evidence is specifically prescribed, may be deemed to be conclusively proved and

28 established by a certificate of an Authorized Officer of the City, but in its discretion the

29 Registrar may instead accept other evidence of such fact or matter.

30

31 Section 7.04. Compensation and Expenses The City shall pay to the

32 Registrar from time to time reasonable compensation for all services, including the

33 transfer of registration of Bonds, the first exchange of Bonds and the exchange of Bonds

34 in the event of partial redemption, incurred in the performance of its duties hereunder.

35

36 Section 7.05. Certain Permitted Acts The Registrar may become the

37 owner of or may deal in Bonds as fully and with the same rights it would have if it were

38 not Registrar. To the extent permitted by law, the Registrar may act as depository for,
39 and permit any of its officers or directors to act as a member of, or in any other capacity
40 with respect to, any committee formed to protect the rights of the Registered Owners or

41 effect or aid in any reorganization growing out of the enforcement of the Bonds or this
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1 Ordinance, whether or not any such committee shall represent the Registered Owners of a

2 majority in principal amount of the Bonds Outstanding.
3

4 Section 7.06. Resignation of Registrar The Registrar may at any time

5 resign and be discharged of its duties and obligations under this Ordinance by giving not

6 less than 60 days’ written notice to the City. A copy of such notice shall also be mailed

7 to each Registered Owner of a fully registered Bond or a coupon Bond registered as to

8 principal (other than to bearer). Such resignation shall take effect upon the day specified
9 in such notice unless a successor shall have been previously appointed by the City or the

10 Registered Owners, in which event such resignation shall take effect immediately;
11 provided that, in no event shall such resignation take effect until a successor has been

12 appointed and has accepted its duties as Registrar.
13

14 Section 7.07. Removal The Registrar may be removed at any time by the

15 City, the Bond Insurer or the Registered Owners of a majority in principal amount of the

16 Bonds then Outstanding by an instrument or concurrent instruments in writing signed and

17 duly acknowledged by the City, the Bond Insurer or by such Registered Owners or their

18 attorneys duly authorized in writing and delivered to the City, as the case may be. Copies
19 of each such instrument shall be delivered by the City to the Registrar. Such removal

20 shall take effect upon the date stated in such instrument; provided that, in no event shall

21 such removal take effect until a successor has been appointed and has accepted its duties

22 as Registrar.
23

24 Section 7.08. Appointment of Successor In case at any time the Registrar
25 shall resign or shall be removed or shall become incapable of acting, or shall be adjudged
26 bankrupt or insolvent, or if a receiver, liquidator or conservator of the Registrar or of its

27 property shall be appointed, or if any public officer or court shall take charge or control

28 of the Registrar or of its property or affairs, a successor may be appointed by the

29 Registered Owners of a majority in principal amount of the Bonds then Outstanding by
30 an instrument or concurrent instruments in writing signed by such Registered Owners or

31 their attorneys duly authorized in writing and delivered to the City and such successor

32 Registrar, notification thereof being given to the predecessor Registrar. Pending such

33 appointment, the City shall forthwith appoint a Registrar to fill such vacancy until a

34 successor Registrar shall be appointed by such Registered Owners. A copy of such

35 notice shall also be mailed to each Registered Owner of a fully registered Bond or a

36 coupon Bond registered as to principal (other than to bearer). Any successor Registrar
37 appointed by the City shall, immediately and without further act, be superseded by a

38 Registrar appointed by such Registered Owners. If in a proper case no appointment of a

39 successor Registrar shall be made within 45 days after the Registrar shall have given to

40 the City written notice of resignation or after the occurrence of any other event requiring
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1 such appointment, the Registrar or any Registered Owner may apply to any court of

2 competent jurisdiction to appoint a successor. Any Registrar appointed under the

3 provisions of this section shall be a bank, trust company or national banking association

4 authorized to perform the duties imposed upon it by this Ordinance.

5

6 Section 7.09. Transfer of Rights and Property to Successor Any
7 predecessor Registrar shall pay over, assign and deliver any moneys, books and records

8 held by it to its successor.

9

10 Section 7.10. Merger or Consolidation Any company into which the

11 Registrar may be merged or converted or with which it may be consolidated or any

12 company resulting from any merger, conversion or consolidation to which it shall be a

13 party, or any company to which the Registrar or any public officer or court may sell or

14 transfer all or substantially all of its corporate trust business, shall be the successor to

15 such Registrar without the execution or filing of any paper or the performance of any

16 further act; provided, however, that such company shall be a bank, trust company or

17 national banking association meeting the requirements set forth in Section 7.08 hereof.

18

19 Section 7.11. Adoption of Authentication In case any of the Bonds shall

20 have been authenticated but not delivered, any successor Registrar may adopt a

21 Certificate of Authentication and Registration executed by any predecessor Registrar and

22 deliver such Bonds so authenticated, and, in case any Bonds shall have been prepared but

23 not authenticated, any successor Registrar may authenticate such Bonds in the name of

24 the predecessor Registrar or in its own name.

25
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1 ARTICLE VIII

2

3 MISCELLANEOUS

4

5

6 Section 8.01. Modification or Amendment Prior to the issuance of the

7 Bonds, this Ordinance may be amended or supplemented in any way by a Supplemental
8 Resolution. All provisions required by the Bond Insurer, if any, shall be set forth in the

9 Supplemental Resolution and to the extent they constitute an amendment or modification

10 of this Ordinance, shall be controlling. Following issuance of the Bonds, no material

11 modification or amendment of this Ordinance or of any ordinance or resolution

12 amendatory hereof or supplemental hereto which would materially and adversely affect

13 the rights of Registered Owners shall be made without the consent in writing of the

14 Registered Owners of the Bonds then Outstanding and to be affected by said

15 modification; provided, however, that no change shall be made in the maturity of any

16 Bonds or the rate of interest thereon, or in the principal amount thereof, or affecting the

17 unconditional promise of the City to pay such principal and interest out of the revenues of

18 the System without the consent of the Registered Owner thereof. No amendment or

19 modification shall be made which would reduce the percentage of the principal amount of

20 Bonds required for consent to the above permitted amendments or modifications.

21 Notwithstanding the foregoing, this Ordinance may be amended without the consent of

22 any Registered Owner as may be necessary to assure compliance with Section 148(f) of

23 the Code relating to rebate requirements or otherwise as may be necessary to assure the

24 exclusion of interest on the Bonds from gross income of the Registered Owners thereof.

25

26 Section 8.02. Severability of Invalid Provisions If any section, paragraph,
27 clause or provision of this Ordinance shall be held invalid, such invalidity shall not affect

28 any of the remaining provisions of this Ordinance, the Supplemental Resolution or the

29 Bonds.

30

31 Section 8.03. Repeal of Conflicting Ordinances All ordinances,
32 resolutions and orders, or parts thereof, other than the Prior Ordinances, in conflict with

33 this Ordinance are, to the extent of such conflict, repealed.
34

35 Section 8.04. Covenant of Due Procedure The City covenants that all

36 acts, conditions, things and procedures required to exist, to happen, to be performed or to

37 be taken precedent to and in the final enactment and passage of this Ordinance do exist,
38 have happened, have been performed and have been taken in regular and due time, form

39 and manner as required by and in full compliance with the laws and Constitution of the

40 State of West Virginia applicable thereto; and that the Mayor, the City Clerk and

41 members of Council and the Sanitary Board were at all times when any actions in
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1 connection with this Ordinance occurred, and are, duly in office and duly qualified for

2 such office.

3

4 Section 8.05. Statutory Notice and Public Hearing Upon adoption hereof,
5 the abstract of this Ordinance in the form set forth in Exhibit C attached hereto and

6 incorporated herein by reference, shall be published once a week for two successive

7 weeks, with at least 6 full days intervening between each publication, in the Charleston

8 Gazette and Charleston Daily Mail two qualified newspapers published and of general
9 circulation in The City of Charleston, together with a notice stating that this Ordinance

10 has been adopted and that the City contemplates the issuance of the Bonds, and that any

11 person interested may appear before the Council upon a certain date, not less than 10

12 days subsequent to the date of the first publication of such abstract of this Ordinance and

13 notice, and present protests, and that a certified copy of this Ordinance is on file with the

14 City for review by interested persons during office hours of the City. The Council hereby
15 determines that the abstract contains sufficient information as to’ give notice of the

16 contents hereof. At such hearing, all objections and suggestions shall be heard and the

17 Council shall take such action as it shall deem proper in the premises.
18

19 Section 8.06. Effective Date This Ordinance shall take effect immediately
20 following public hearing andfmal reading hereof.
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1 EXHIBIT A

2

3 DESCRIPTION OF PROJECT

4

5 The design, acquisition and construction of certain extensions, additions,
6 betterments and improvements to the existing sewerage system of the City, including but

7 not limited to the replacement andrehabilitation of existing sewers in the Kanawha Two

8 Mile area (which includes Sissonville Dr., Chandler Dr., Sugar Creek Dr., and Scraggs
9 Dr. areas) and all necessary appurtenances; provided, that to the extent that funds remain

10 available extensions, additions, betterments and improvements to the remaining portion
11 of the existing sewer system.
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EXHIBIT B

FORM OF BOND

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

COUNTY OF KANAWHA

THE CITY OF CHARLESTON

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

No. AR-i $

KNOW ALL MEN BY THESE PRESENTS: That THE CITY OF

CHARLESTON, a municipal corporation and political subdivision of the State of West

Virginia, in Kanawha County of said State (the “City”), for value received, hereby
promises to pay, solely from the special funds provided therefor, as hereinafter set forth,
to WEST VIRGINIA WATER DEVELOPMENT AUTHORITY (the “Authority “), or

registered assigns, the sum of
____________________________________

DOLLARS

____________), or such lesser amount as shall have been advanced to the City
hereunder and not previously repaid, as set forth in the “Record of Advances” attached as

EXHIBIT A hereto and incorporated herein by reference, in quarterly installments on

March 1, June 1, September 1 and December 1 of each year, commencing
____________

1, 20. as set forth on the “Debt Service Schedule” attached as EXHIBIT B hereto and

incorporated herein by reference, with interest on each installment at the rate• of

____________

percent ( %) per annum as set forth on said EXHIBIT B. The interest

and the SRF Administrative Fee (as defined in the hereinafter described Ordinance) on

this Bond shall also be payable quarterly on March 1, June 1, September 1 and December

1 of each year, commencing
___________

1, 20_, as set forth on EXHIBIT B attached

hereto.

Principal installments of this Bond are payable in any coin or currency

which, on the respective dates of payment of principal, is legal tender for the payment of

public and private debts under the laws of the United States of America, at the office of

the Paying Agent(as defined in the hereinafter described Ordinance). The interest on this

Bond is payable by check or draft mailed to the registered owner hereof at the address as
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it appears on the books of the Registrar (as defmed in the hereinafter described

Ordinance) on the l5~’~’ day of the month preceding an interest payment date or by such

other method as shall be mutually agreeable so long as the Authority is registered owner

hereof.

This Bond may be redeemed prior to its stated date of maturity in whole or

in part, but only with the express written consent of the Authority, and the West Virginia
Department of Environmental Protection (the “DEP”) and as otherwise provided by the

Loan Agreement dated
______________________, among the Authority, the DEP and

the City.

This Bond is issued (i) to pay the costs of design, acquisition and

construction of certain extensions, additions, betterments and improvements to the

existing sewerage system of the City (the “Project”); (ii) to fund a reserve account for this

Bond; and (iii) to pay certain costs of issuance hereof and related costs. The existing
sewerage system of the City, the Project and any further additions, betterments and

improvements thereto are herein called the “System.” This Bond is issued under the

authority of and in full compliance with the Constitution and statutes of the State of West

Virginia, including particularly Chapter 16, Article 13 of the Code of West Virginia,
1931, as amended (the “Act”), Ordinance No. 4423 passed by the City on March 6, 1989,
as supplemented by Ordinance No. 4506 passed by the City on November 6, 1989,
Ordinance No.4954 passed by the City on May 3, 1993, Ordinance No. 6276 passed by
the City on September 3, 1996, Ordinance No. 6349 passed by the City on June 2, 1997,
Ordinance No. 6532 passed by the City on November 16, 1998, Ordinance No. 6544

passed by the City on February 1, 1999, Ordinance No. 6670 passed by the City on

February 5, 2001,Ordinance No. 6777 passed by the City on March 19, 2001, Ordinance

No. 6948 passed by the City on November 4, 2002, Ordinance No. 6977 passed by the

City on May 19, 2003, Ordinance No. 7132 passed by the City on March 21, 2005, and a

Supplemental Resolution adopted by the City on
_______________________

(collectively, the “Ordinance”), and is subject to all the terms and conditions thereof.

The Ordinance provides for the issuance of additional bonds under certain conditions,
and such bonds would be entitled to be paid and secured equally and ratably from and by
the funds and revenues and other security provided for this Bond under the Ordinance.

All undefined capitalized terms used herein shall have the same meaning as set forth in

the Ordinance.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,
PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT WITH THE FIRST

LIEN BONDS AND SENIOR TO THE SECOND LIEN BONDS, ALL AS DEFINED

IN THE ORDINANCE.

This Bond is payable only from and secured by a pledge of a first lien on

the Net Revenues as defmed in the Ordinance, to be derived from the operation of the

System, on a parity with the First Lien Bonds and senior to the Second Lien Bonds,
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moneys in the Reserve Account created under the Ordinance (the “Series 2011 A Bonds

Reserve Account”) and unexpended proceeds of this Bond. Such Net Revenues shall be

sufficient to pay the principal of and interest on all bonds which may be issued pursuant
to the Act and which shall be set aside as a special fund hereby pledged for such purpose.
This Bond does not constitute a corporate indebtedness of the City within the meaning of

any constitutional or statutory provisions or limitations, nor shall the City be obligated to

pay the same or the interest hereon except from said special fund provided from the Net

Revenues, the moneys in the Series 2011 A Bonds Reserve Account and unexpended
proceeds of this Bond. Pursuant to the Ordinance, the City has covenanted and agreed to

establish and maintain just and equitable rates and charges for the use of the System and

the services rendered thereby, which shall be sufficient to provide for the reasonable

expenses of operation, repair and maintenance of the System, and to leave a balance each

year equal to at least 115% of the maximum amount payable in any year for principal of

and interest on this Bond and all obligations secured by a lien on or payable from such

revenues on a parity with this Bond, including the Prior Bonds; provided however, that so

long as there exists in the Series 2011 A Bonds Reserve Account an amount equal to the

maximum amount of principal and interest which will become due on this Bond in the

then current or any succeeding year and in the respective reserve accounts established for

any obligations outstanding on a parity with this Bond, including the Prior Bonds, an

amount equal to the requirement therefor, such percentage may be reduced to 110%. The

City has entered into certain further covenants with the registered owners of this Bond for

the terms of which reference is made to the Ordinance. Remedies provided the registered
owners of this Bond are exclusively as provided in the Ordinance, to which reference is

here made for a detailed description thereof

This Bond is transferable, as provided in the Ordinance, only upon the

books of the Registrar, kept for that purpose at the office of the Registrar, by the

registered owner, or by its attorney duly authorized in writing, upon the surrender of this

Bond, together with a written instrument of transfer satisfactory to the Registrar, duly
executed by the registered owner or its attorney duly authorized in writing.

This Bond, under the provision of the Act, is and has all the qualities and

incidents of a negotiable instrument under the Uniform Commercial Code of the State of

West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Ordinance, shall be applied solely to the payment of the costs of the Project and costs of

issuance hereof as described in the Ordinance, and there shall be and hereby is created

and granted a lien upon such moneys, until so applied, in favor of the registered owner of

this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,
conditions and things required to exist, happen and be performed precedent to and at the
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issuance of this Bond do exist, have happened, and have been performed in due time,
form and manner as required by law, and that the amount of this Bond, together with all

other obligations of the City, does not exceed any limit prescribed by the Constitution or

statutes of the State of West Virginia and that a sufficient amount of the Net Revenues of

the System has been pledged to and will be set aside into said special fund by the City for

the prompt payment of the principal of and interest on this Bond.

All provisions of the Ordinance, resolutions and statutes under which this

Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.
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IN WITNESS WHEREOF, THE CITY OF CHARLESTON has caused this

Bond to be signed by its Mayor and its corporate seal to be hereunto affixed or imprinted
hereon and attested by its City Clerk, and has caused this Bond to be dated

SEAL]
_________

Mayor

ATTEST:

City Clerk

{C1896952.1}

B-5



CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2011 A Bonds described in the

within-mentioned Ordinance and has been duly registered in the name of the registered
owner set forth above, as of the date set forth below.

Date:
_______________________

______________________________

as Registrar

By_______________
Its Authorized Officer
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EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1)$ (19)$
(2) $ (20) $

(3)$ (21)$
(4) $ (22) $

(5)$ (23)$
(6)$ (24)$
(7)$ (25)$
(8) $ (26) $

(9) $ (27) $

(10)$ (28)$
(11)$ (29)$
(12)$ (30)$
(13)$ (31)$
(14)$ (32)$
(15)$ (33)$
(16)$ (34)$
(17)$ (35)$
(18)$ (36)$

Total $
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1 EXHIBIT B

2

3

4

5
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1 Assignment
2

3

4 FOR VALUE RECEIVED the undersigned sells, assigns, and transfers

5 unto

6 the within Bond and does hereby irrevocably constitute and appoint
7

________________________, Attorney to transfer the said Bond on the books kept for

8 registration of the within Bond of the said City with full power of substitution in the

9 premises.
10

11 Dated:

12

13

14

15

16

17 In the presence of:

18

19

20
____________________________________

~C1896952.1}

B-9



1 EXHIBIT C

2

3

4 THE CITY OF CHARLESTON, WEST VIRGINIA

5

6 NOTICE OF PUBLIC HEARING AND ABSTRACT OF BOND ORDINANCE

7

8 Notice is hereby given to any person interested that on
___________,

200,
9 the Council of The City of Charleston, West Virginia (the “City”) adopted an ordinance

10 which, among other things:
11

12 1. Authorized the design, acquisition and construction of certain

13 extensions, additions, betterments and improvements (the “Project”) to the City’s existing
14 sewerage system (the “System”), the permanent financing of such costs thereof through
15 the issuance of not more than $30,000,000 in aggregate principal amount of Sewerage
16 System Revenue Bonds, in one or more series (the “Bonds”).
17

18 2. Directed that the Bonds be issued in such principal amounts, bear

19 interest at such rate or rates, not exceeding the then legal maximum rate, mature on such

20 dates and in such amounts and redeemable, in whole or in part, as prescribed in a

21 supplemental resolution.

22

23 3. Directed the continuation of the revenue fund and the disposition of

24 the System revenues; provided for the payment of operating expenses of the System and

25 debt service on the Bonds; directed the creation of a sinking fund and a reserve account

26 for the Bonds and continuation of the renewal and replacement fund; and directed the

27 creation of a bond construction trust fund and the disbursement of Bond proceeds.
28

29 4. Provided that the Bonds ‘shall not be or constitute a corporate
30 indebtedness of the City within the meaning of any statutory or constitutional limitations,
31 but shall be payable solely from the Net Revenues of the System; pledged the Net

32 Revenues of the System to payment of the Bonds and established the rights of the

33 registered owners of the Bonds to such Net Revenues; provided certain conditions for the

34 issuance of additional bonds.

35

36 5. Provided for insurance coverage on the Project and the System,
37 enforcement of collection of fees, rates or other charges for the System and other

38 covenants in favor of the registered owners; established the events of default and the

39 remedies of the registered owners; and provided for the modification or amendment of

40 the Ordinance upon the terms and conditions set forth in the Ordinance.

41

42 The City contemplates the issuance of the Bonds described in, and under

43 the conditions set forth in the Ordinance abstracted above. Any person interested may
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1 appear before the Council of The City of Charleston at a
_______

meeting on

2
___________,

200_, at p.m., in the Council Chambers, City Hall, Charleston, West

3 Virginia, and present protests and be heard as to whether the above-described Ordinance

4 shall be put into effect.

5

6 A certified copy of the Ordinance as adopted by the Council of City on

7
____________,

200_, is on file with the City Clerk for review by interested persons at the

8 City Hall during regular office hours, to-wit: 8:00 a.m. to 4:00 p.m., Monday through
9 Friday.

10

11

12 /s!__________________
13 City Clerk of The City of Charleston, West Virginia
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1 CERTIFICATE OF TRUTH AND ACCURACY

2

3

4 I, the undersigned, as City Clerk of The City of Charleston, Kanawha

5 County, West Virginia, do hereby certify that the foregoing document is a true and

6 accurate copy of the official record of The City of Charleston, such records being in the

7 custody of the undersigned and maintained at The City of Charleston, City Hall,
8 Charleston, Kanawha County, West Virginia, and that the action taken by the Council in

9 the foregoing document remains in full force and effect and has not been amended.

10

11 Dated this
_____

day of
, 20_.

12

13

14

15
________________________

16 City Clerk

17

18

19 SEAL]
20

21

22

23

24

25
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City of Charleston

Office of the City Clerk

P.O. Box 2749

Charleston, WV 25330

(304) 348-8179

I, the undersigned City Clerk of Charleston, do hereby certify that the foregoing is a true,

correctand complete copyof
Resolution No. 058—11

enacted by the City Council of the City of Charleston on December 5 ,2011

Witness the signature of the undersigned City Clerk of the City of Charleston, West

Virginia, and the seal of the City, this
8

day of Decei~iber 2011J

Jim~~Zc2~
J~~Is M. Reishman

City Clerk

Seal



1 Resolution No. 058-11

2

3 Introduced in Council: Adopted by Council:

4

5 December 5, 2011
_____________________________

6
December55, 2011

7 Introduced by: Referred to:

8

9 Robert S. Reishman
___________________________

10

11

12 A resolution supplementing Ordinance No. 7490, passed by the Council of The City of

13 Charleston, West Virginia, on September 6, 2011, which supplemented Ordinance No.

14 4423 passed by the Council on March 6, 1989, as supplemented by Ordinance No. 4506

15 passed by the Council on November 6, 1989, by Ordinance No. 4954 passed by the

16 Council on May 3, 1993, by Ordinance No. 6276 passed by the Council on September 3,
17 1996, by’ Ordinance No. 6349 passed by the Council on June 2, 1997, by Ordinance No.

18 6532 passed by the Council on November 16, 1998, by Ordinance No. 6544 passed by
19 the Council on February 1, 1999, by Ordinance No. 6670 passed by the Council on

20 February 5, 2001, by Ordinance No. 6777 passed by the Council on March 19, 2001, by
21 Ordinance No. 6948 passed by the Council on November 4, 2002; by Ordinance No.

22 6977 passed by the Council on May 19, 2003, and by Ordinance No. 7132, passed by the

23 Council on March 7, 2005; authorizing the issuance of $25,877,009 in aggregate
24 principal amount of Sewerage System Revenue Bonds, Series 2011 A, of The City of

25 Charleston, the proceeds of which, shall be used, along with other funds and moneys of,
26 or available to, The City of Charleston which may be lawfully expended for such

27 purposes, to permanently finance the cost of design, acquisition and construction of

28 certain extensions, additions, betterments and improvements to the existing sewerage
29 system of The City of Charleston, to fund a reserve account for such bonds and to pay
30 other costs in connection therewith; providing for the rights and remedies of and security
31 for the registered owners of such bonds; and adopting other provisions related thereto.

32

33 WHEREAS, the Council (the “Council”) of The City of Charleston, West

34 Virginia (the “City”), on September 6, 2011, adopted Ordinance No. 7490, which became

35 effective following a public hearing on September 19, 2011 (the “Ordinance”),
36 authorizing the issuance of The City of Charleston Sewerage System Revenue Bonds, in

37 an aggregate principal amount not to exceed $30,000,000, in one or more series, to

38 permanently finance the cost of design, acquisition and construction of certain

39 extensions, additions, betterments and improvements to the sewerage system of the City
40 (the “Project”);
41

42 WHEREAS, capitalized terms used herein and not otherwise defined herein

43 shall have the same meanings set forth in the Ordinance when used herein;
44

45
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1 WHEREAS, pursuant to the Ordinance, the Council desires to issue its

2 Sewerage System Revenue Bonds, Series 2011 A (the “Bonds”) in an aggregate principal
3 amount of $25,877,009, to permanently finance the costs of the Project to fund a reserve

4 account, and to pay the costs of issuance of the Bonds;
5

6 WHEREAS, the Ordinance provides for the issuance of the Bonds, all in

7 accordance with Chapter 16, Article 13 of the Code of West Virginia, 1931, as amended

8 (the “Act”), and further prOvides that the exact principal amount, series designation, date,
9 maturity date, redemption provision, interest rate, interest and principal payment dates,

10 sale price and other terms of and matters relating to, the Bonds should be established by a

11 supplemental resolution;
12

13 WHEREAS, the Bonds are proposed to be purchased by the West Virginia
14 Water Development Authority (the “Authority”), on behalf of the West Virginia
15 Department of Environmental Protection (the “DEP”) pursuant to the West Virginia
16 Clean Water SRF Program pursuant to the terms and conditions set forth under a Loan

17 Agreement by and among the City, the Authority and the DEP (collectively, the “Loan

18 Agreement”); and

19

20 WHEREAS, the Council deems it essential and desirable that this

21 resolution (the “Supplemental Resolution”) be adopted, that the Loan Agreement be

22 entered into by the City, that parameters be established for the exact principal amount,
23 series designation, date, maturity date, redemption provision, interest rate, interest and

24 principal payment dates, sale price and other terms of the Bonds in the manner stated

25 herein, and that other matters relating to the Bonds be herein provided for.

26

27 NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE

28 CITY OF CHARLESTON, WEST VIRGiNIA, AS FOLLOWS:

29

30 Section 1. It is hereby found and determined that:

31

32 (A) The Notice of Public Hearing and Abstract of Bond Ordinance (the
33 “Notice”) was duly published in The Charleston Gazette and The Charleston Daily Mail, 2

34 qualified newspapers published and of general circulation in the Issuer, with the first

35 publication thereof being not less than 10 days before the day set by the Bond Ordinance

36 and the Notice for the public hearing at which interested persons may appear before the

37 Council and present protests and suggestions and with the last publication thereof being
38 prior to said date set by the Bond Ordinance and the Notice for the public hearing, and a

39 copy of the Affidavit of Publication reflecting such publications is incorporated herein by
40 reference;
41

42 (B) In accordance with the Bond Ordinance and the Notice, the Clerk

43 has maintained in his or her office a certified copy of the Bond Ordinance for review by
44 interested persons during the regular office hours of such office;
45

{C 1897111. 1)
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1 (C) In Council chambers, City Hall, Charleston, West Virginia, on

2 September 19, 2011, at 7:00 p.m., prevailing time, in accordance with the Bond

3 Ordinance and the Notice, the Council met for the purpose of hearing protests and

4 suggestions regarding whether the Bond Ordinance should be put into effect and heard all

5 protests and suggestions with regard thereto;
6

7 (D) At the public hearing, no significant reasons were presented that

8 would require modification or amendment of the Bond Ordinance and no written protest
9 with regard thereto was filed by 30 percent or more of the freeholders of the Issuer; and

10

11 (E) The Bond Ordinance shall be put into effect as of the date hereof and

12 the Bonds contemplated thereby shall be issued, all as provided in the Bond Ordinance

13 and this Supplemental Resolution.

14

15 Section 2 Pursuant to the Ordinance and the Act, this Supplemental
16 Resolution is adopted and there are hereby authorized and ordered to be issued the:

17

18 There is hereby authorized The City of Charleston Sewerage System
19 Revenue Bonds, Series 2011 A (West Virginia SRF Program) (the “Bonds”) in the

20 aggregate principal amount of $25,877,009 which will be initially represented by a single
21 bond, numbered AR-i. The Bonds shall be dated the date of delivery, shall finally
22 mature on September 1, 2033, and shall bear interest at a rate of 2% per annum. The

23 principal and interest on the Bonds shall be payable quarterly on March 1, June 1,
24 September 1, and December 1 of each year, commencing December 1, 2013, in the

25 amounts as set forth in the Schedule Y attached to the Loan Agreement and incorporated
26 in and made a part of the Bonds. The Issuer hereby approves and shall pay the SRF

27 Administrative Fee equal to 1% of the principal amount of the Bonds set forth in the

28 Schedule Y attached to the Loan Agreement. The SRF Administrative Fee shall be

29 considered Operating Expenses of the City (Sanitary Board). The Bonds shall be subject
30 to redemption upon the written consent of the Authority and the DEP, and upon payment
31 of the redemption premium, if any, and otherwise in compliance with the Loan

32 Agreement, so long as the Authority shall be the Registered Owner of the Bonds.

33

34 Section 3 All other provisions relating to the Bonds shall be as provided in

35 the Ordinance. The text of the Bonds shall be in substantially the forms provided in the

36 Ordinance. The execution of the Bonds by the Mayor shall be conclusive evidence of

37 any approval required by this Section.

38

39 Section 4 The Loan Agreement for the Bonds by and among the

40 Authority, the City, and the DEP, substantially in the form to be attached hereto as

41 Exhibit A, and the execution and delivery (in multiple counterparts) by the Mayor thereof

42 shall be and the same are hereby authorized, approved, ratified and directed. The Mayor
43 is authorized to execute and deliver the Loan Agreement with such changes, insertions

44 and omissions as may be approved by the Mayor. The execution of the Loan Agreement
45 by the Mayor shall be conclusive evidence of any approval required by this Section, and

{C1897111.1}

3



1 authorization of any action required by the Loan Agreement relating to the issuance and

2 sale of the Bonds. The City hereby affirms all covenants and representations made in the

3 Loan Agreement and in the application to the DEP and the Authority. The price of the

4 Bonds shall be 100% of par value, there being no interest accrued thereon.

5

6 Section 5 The City hereby appoints and designates the West Virginia
7 Municipal Bond Conmiission, Charleston, West Virginia (the “Commission”), as the

8 Paying Agent for the Bonds.

9

10 Section 6 The City hereby appoints and designates United Bank, Inc.,
11 Charleston, West Virginia, as the Registrar for the Bonds and the Depository Bank for

12 the Bonds Construction Trust Fund (the “Depository Bank” or “Registrar”). The City
13 hereby appoints JPMorgan Chase Bank, NA, Charleston, West Virginia, as the

14 Depository Bank for the Revenue Fund. The City approves and accepts the Registrar’s
15 Agreement to be dated the date of delivery of the Bonds, by and between the Issuer and

16 the Registrar, and the execution and delivery of the Registrar’s Agreement by the Mayor,
17 and the performance of the obligations contained therein on behalf of the Issuer, are

18 hereby authorized, directed and approved.
19

20 Section 7 The Bonds shall be issued on a parity with the First Lien Bonds

21 with respect to liens, pledge and source of and security for payment and in all respects.
22 The Bonds shall be secured by a first lien on the Net Revenues derived from the System
23 on a parity with the First Lien Bonds but senior and superior to the Second Lien Bonds.

24

25 Section 8 Bonds proceeds in the amount of $-0- shall be deposited in the

26 Series 2011 A Bonds Sinking Fund as capitalized interest.

27

28 Section 9 Bonds proceeds in the amount of $1,573,017 shall be deposited
29 in the Series 2011 A Bonds Reserve Account.

30

31 Section 10 The Council hereby finds and determines (A) that none of the

32 items for which payment is proposed to be made has formed the basis for any
33 disbursement theretofore made; (B) that each item for which the payment is proposed to

34 be made is or was necessary in connection with the Project and constitutes a Cost of the

35 Project; (C) that each of such costs has been otherwise properly incurred; and (D) that

36 payment for each of the items proposed is now due and owing. The Council hereby
37 approves, authorizes and directs the payment of the invoices authorized by the Sanitary
38 Board.

39

40 Section 11 The Mayor and City Clerk are hereby authorized and directed

41 to execute and deliver such other documents, agreements and certificates required or

42 desirable in connection with the Bonds. The City hereby approves and accepts all

43 contracts or agreements relating to the financing, design, acquisition and construction of

44 the Project and hereby authorizes the Sanitary Board to enter into all contracts or

45 agreements relating to the design, acquisition and construction of the Project. The

{C1897111.1}
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1 Manager of the Sanitary Board is hereby authorized to execute all pay requests under the

2 Bonds.

3

4 Section 12 The design, acquisition and construction of the Project and the

5 financing thereof with proceeds of the Bonds are in the public interest, serve a public
6 purpose of the City and will promote the health, welfare and safety of the residents of the

7 City.
8

9 Section 13 The City hereby determines to invest all moneys in the funds

10 and accounts established by the Ordinance held by the Depository Bank until expended,
11 in Money Market accounts secured by a pledge of Government Obligations, and

12 therefore, the City hereby directs the Depository Bank to invest all moneys in such

13 Money Market accounts until further directed in writing by the Is suer. Moneys in the

14 Series 2011 A Bonds Sinking Fund and the Series 2011 A Bonds Reserve Account shall

15 be invested by the Commission in the West Virginia Consolidated Fund.

16

17 Section 14 The City hereby approves the cost of issuance and authorizes

18 the payment of the same.

19

20 Section 15 This Supplemental Resolution shall take effect immediately
21 upon adoption hereof.

22

23

{C 1897111. 1)

5



1 EXHIBIT A

2

3 Loan Agreement
4
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1 CERTIFICATE OF TRUTH AND ACCURACY

2

3

4 I, the undersigned, as City Clerk of The City of Charleston, Kanawha

5 County, West Virginia, do hereby certify that the foregoing document is a true and

6 accurate copy of an official record of The City of Charleston, such records being in the

7 custody of the undersigned and maintained at The City of Charleston, City Hall,
8 Charleston, Kanawha County, West Virginia, and that the action taken by the Council in

9 the foregoing document remains in full force and effect and has not been amended or

10 repealed.
11

12 Dated this 5th day of December, 2011.

13

14

18 ~,/t1erk
21 SEAL]
22

23

{C1897111.1}



SRF-LP- 1

(10/11)

LOAN AGREEMENT

THIS WATER POLLUTION CONTROL REVOLVING FUND LOAN

AGREEMENT (the “Loan Agreement”), made and entered into in several counterparts,

by and among the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY, a

governmental instrumentality and body corporate of the State of West Virginia (the

“Authority”), the WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL

PROTECTION (the “DEP”), and the local government designated below (the “Local

Government”).

THE CITY OF CHARLESTON (2009S-1 162/C-544272

(Local Government)

WITNES SETH:

WHEREAS, the United States Congress under Title VI of the federal Clean

Water Act, as amended (the “Clean Water Act”), has provided for capitalization grants to

be awarded to states for the express purpose of establishing and maintaining state water

pollution control revolving funds for the planning, design, construction, acquisition
and/or improvement of wastewater treatment facilities;

WHEREAS, pursuant to the provisions of Chapter 22C, Article 2 of the

Code of West Virginia, 1931, as amended (the “Act”), the State of West Virginia (the

“State”) has established a state water pollution control revolving fund program (the

“Program”) to direct the distribution of loans to particular local governments pursuant to

the Clean Water Act;

WHEREAS, under the Act the DEP is designated the instrumentality to

enter into capitalization agreements with the United States Environmental Protection

Agency (“EPA”) to accept capitalization grant awards (U.S. General Services

Administration; Catalog of Federal Domestic Assistance 32nd Edition § 66.45 8 (1998))
and DEP has been awarded capitalization grants to partially fund the Program;

WHEREAS, under the Act and under the direction of DEP, the Authority
has established a permanent perpetual fund known as the “West Virginia Water Pollution

Control Revolving Fund” (hereinafter the “Fund”);
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WHEREAS, pursuant to the Act, the Authority and DEP are empowered to

make loans from the Fund to local governments for the acquisition or construction of

wastewater treatment projects by such local governments, all subject to such provisions
and limitations as are contained in the Clean Water Act and the Act;

WHEREAS, the Local Government constitutes a local government as

defmed by the Act;

WHEREAS, the Local Government is included on the DEP State Project
Priority List and the Intended Use Plan and has met DEP’s pre-application requirements
for the Program;

WHEREAS, the Local Government is authorized and empowered by the

statutes of the State to acquire, construct, improve, operate and maintain a wastewater

treatment project and to finance the cost of acquisition and construction of the same by
borrowing money to be evidenced by revenue bonds issued by the Local Government;

WHEREAS, the Local Government intends to construct, is constructing or

has constructed such a wastewater treatment project at the location and as more

particularly described and set forth in the Application, as hereinafter defmed (the
“Project”);

WHEREAS, the Local Government has completed and filed with the

Authority and DEP an Application for a Loan with attachments and exhibits and an

Amended Application for a Loan also with attachments and exhibits (together, as further

revised and supplemented, the “Application”), which Application is incorporated herein

by this reference; and

WHEREAS, having reviewed the Application and the Fund having
available sufficient funds therefor, the Authority and DEP are willing to lend the Local

Government the amount set forth on Schedule X attached hereto and incorporated herein

by reference, through the purchase of revenue bonds of the Local Government with

moneys held in the Fund, subject to the Local Government’s satisfaction of certain legal
and other requirements of the Program.

NOW, THEREFORE, in consideration of the premises and the mutual

agreements hereinafter contained, the Local Government, DEP and the Authority hereby,

agree as follows:
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ARTICLE I

Definitions

1.1 Except where the context clearly indicates otherwise, the terms

“Authority,” “cost,” “fund,” “local government,” and “project” have the definitions and

meanings ascribed to them in the Act or in the SRF Regulations.

1.2 “Consulting Engineers” means the professional engineer~ licensed by
the State, designated in the Application and any successor thereto.

1.3 “Loan” means the loan to be made by the Authority and DEP to the

Local Government through the purchase of Local Bonds, as hereinafter defined, pursuant
to this Loan Agreement.

1.4 “Local Act” means the official action of the Local Government

required by Section 4.1 hereof, authorizing the Local Bonds.

1.5 “Local Bonds” means the revenue bonds to be issued by the Local

Government pursuant to the provisions of the Local Statute, as hereinafter defined, to

evidence the Loan and to be purchased by the Authority with money held in the Fund, all

in accordance with the provisions of this Loan Agreement.

1.6 “Local Statute” means the specific provisions of the Code of West

Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.7 “Operating Expenses” means the reasonable, proper and necessary

costs of operation and maintenance of the System, as hereinafter defined, as should

normally and regularly be included as such under generally accepted accounting
principles.

1.8 “Program” means the wastewater treatment facility ‘acquisition,
construction and improvement program coordinated through the capitalization grants

program established under the Clean Water Act and administered by DEP.

1.9 “Project” means the wastewater treatment facility project
hereinabove referred to, to be constructed or being constructed by the Local Government

in whole or in part with the net proceeds of the Local Bonds or being or having been

constructed by the Local Government in whole or in part with the proceeds of bond

anticipation notes or other interim financing, which is to be paid in whole or in part with

the net proceeds of the Local Bonds.
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1.10 “SRF Regulations” means the regulations set forth in Title 47, Series

31 of the West Virginia Code of State Regulations.

1.11 “System” means the wastewater treatment facility owned by the

Local Government, of which the Project constitutes all or to which the Project constitutes

an improvement, and any improvements thereto hereafter constructed or acquired from

any sources whatsoever.

1.12 Additional terms and phrases are defined in this Loan Agreement as

they are used.

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the construction and

acquisition of the facilities described in the Application, to be, being or having been

constructed in accordance with plans, specifications and designs prepared for the Local

Government by the Consulting Engineers, the DEP and Authority having found, to the

extent applicable, that the Project is consistent with the applicable provisions of the

Program.

2.2 Subject to the terms, conditions and provisions of this Loan

Agreement and the Local Act, the Local Government has acquired, or shall do all things

necessary to acquire, the proposed site of the Project and shall do, is doing or has done all

things necessary to construct the Project in accordance with the plans, specifications and

designs prepared for the Local Government by the Consulting Engineers.

2.3 AU real estate and interests in real estate and all personal property

constituting the Project and the Project site heretofore or hereafter acquired shall at all

times be and remain the property of the Local Government, subject to any mortgage lien

or other security interest as is provided for in the Local Statute unless a sale or transfer of

all or a portion of said property is approved~by DEP and the Authority.

2.4 The Local Government. agrees that the Authority and DEP and their

respective duly authorized agents shall have the right at all reasonable times to enter upon

the Project site and Project facilities and to examine and inspect the same. The Local

Government further agrees that the Authority and DEP and their respective duly
authorized agents shall, prior to, during and after completion of construction and

commencement of operation of the Project, have such rights of access to the System site

and System facilities as may be reasonably necessary to accomplish all of the powers and
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rights of the Authority and DEP with respect to the System pursuant to the pertinent

provisions of the Act.

2.5 The Local Government shall keep complete and accurate records of

the cost of acquiring the Project site and the costs of constructing, acquiring and

installing the Project. The Local Government shall permit the Authority and DEP, acting
by and through their Directors or duly authorized agents and representatives, to inspect
all books, documents, papers and records relating to the Project and the System at any

and all reasonable times for the purpose of audit and examination, and the Local

Government shall submit to the Authority and DEP such documents and information as it

may reasonably require in connection with the construction, acquisition and installation

of the Project, the operation and maintenance of the System and the administration of the

Loan or of any State and federal grants or other sources of financing for the Project.

2.6 The Local Government agrees that it will permit the Authority and

DEP and their respective agents to have access to the records of the Local Government

pertaining to the operation and maintenance of the System at any reasonable time

following completion of construction of the Project and commencement of operation
thereof or if the Project is an improvement to an existing system at any reasonable time

following commencement of construction.

2.7 The Local Government shall require that each construction

contractor furnish a performance bond and a payment bond, each in an amount at least

equal to one hundred percent (100%) of the contract price of the portion of the Project
covered by the particular contract as security for the faithful performance of such contract

and shall verify or have verified such bonds prior to commencement of construction.

2.8 The Local Government shall require that each of its contractors and

all subcontractors maintain, during the life of the construction contract, workers’

compensation coverage, public liability insurance, property damage insurance and

vehicle liability insurance in amounts and on terms satisfactory to the Authority and DEP

and shall verify or have verified such insurance prior to commencement of construction.

Until the Project facilities are completed and accepted by the Local Government, the

Local Government or (at the option of the Local Government) the contractor shall

maintain builder’s risk insurance (fire and extended coverage) on a one hundred percent

(100%) basis (completed value form) on the insurable portion of the Project, such

insurance to be made payable to the order of the Authority, the Local Government, the

prime contractor and all subcontractors, as their interests may appear. If facilities of the

System which are detrimentally affected by flooding are or will be located in designated
special flood or mudslide-prone areas and if flood insurance is available at a reasonable

cost, a flood insurance policy must be obtained by the Local Government on or before the

Date of Loan Closing, as hereinafter defined, and maintained so long as any of the Local
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Bonds are outstanding. Prior to commencing operation of the Project, the Local

Government must also obtain, and maintain so long as any of the Local Bonds are

outstanding, business interruption insurance if available at a reasonable cost.

2.9 The Local Government shall provide and maintain competent and

adequate engineering services satisfactory to the Authority and DEP covering the

supervision and inspection of the development and construction of the Project and

bearing the responsibility of assuring that construction conforms to the plans,
specifications and designs prepared by the Consulting Engineers, which have been

approved by all necessary governmental bodies. Such engineer shall certify to the

Authority, DEP and the Local Government at the completion of construction that

construction is in accordance with the approved plans, specifications and designs, or

amendments thereto, approved by all necessary governmental bodies. The Local

Government shall require the Consulting Engineers to submit Record Drawings, as

defmed in the SRF Regulations, to it within 60 days of the completion of the Project.
The Local Government shall notify DEP in writing of such receipt. The Local

Government shall submit a Performance Certificate, the form of which is attached hereto

as Exhibit A, and being incorporated herein by reference, to DEP within 60 days of the

end of the first year after the Project is completed.

2.10 The Local Government shall require the Consulting Engineers to

submit the final or updated Operation and Maintenance Manual, if necessary as defined

in the SRF Regulations, to DEP when the Project is 90% completed. The Local

Government shall at all times provide operation and maintenance of the System in

compliance with any and all State and federal standards. The Local Government shall

employ a state certified plant operator prior to the Project being 50% complete and notify
the DEP of such employment. The Local Government shall retain the operator(s) to

operate the System during the entire term of this Loan Agreement.

2.11 The Local Government hereby covenants and agrees to comply with

all applicable laws, rules and regulations issued by the Authority, DEP or other State,
federal or local bodies in regard to the construction of the Project and operation,
maintenance and use of the System.

2.12 The Local Government, commencing on the date contracts are

executed for the acquisition or construction of the Project and for two years following the

completion of acquisition or construction of the Project, shall each month complete a

Monthly Financial Report, the form of which is attached hereto as Exhibit B and

incorporated herein by reference, and forward a copy by the 20th of each month to DEP

and the Authority.

6



2.13 The Local Government shall perform an annual maintenance audit

which maintenance audit shall be submitted to the Authority and the Public Service

Commission of West Virginia (the “PSC”).

2.14 The Local Government, during construction of the Project, shall

complete Payment Requisition Forms, the form of which is attached hereto as Exhibit C

and incorporated herein by reference, and forward such forms to DEP in compliance with

the Local Government’s construction schedule.

ARTICLE III

Conditions to Loan;
Issuance of Local Bonds

3.1 The agreement of the Authority and DEP to make the Loan is

subject to the Local Government’s ftilfillment, to the satisfaction of the Authority and

DEP, of each and all of those certain conditions precedent on or before the delivery date

for the Local Bonds, which shall be the date established pursuant to Section 3.4 hereof.

Said conditions precedent are as follows:

(a) The Local Government shall have delivered to the Authority
and DEP a report listing the specific purposes for which the proceeds of the Loan will be

expended and the procedures as to the disbursement of loan proceeds, including an

estimated monthly draw schedule;

(b) The Local Government shall have performed and satisfied all

of the terms and conditions to be performed and satisfied by it in this Loan Agreement;

(c) The Local Government shall have authorized the issuance of

and delivery to the Authority of the Local Bonds described in this Article III and in

Article IV hereof;

(d) The Local Government shall either have received bids or

entered into contracts for the construction of the Project, which are in an amount and

otherwise compatible with the plan of fmancing described in the Application; provided
that, if the Loan will refund an interim construction financing, the Local Government

must either be constructing or have constructed its Project for a cost and as otherwise

compatible with the plan of financing described in the Application; and, in either case,

the Authority and DEP shall have received a certificate of the Consulting Engineers to

such effect, the form of which certificate is attached hereto as Exhibit D;
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(e) The Local Government shall have obtained all permits

required by the laws of the State and the federal government necessary for the

construction of the Project, and the Authority and DEP shall have received a certificate of

the Consulting Engineers to such effect;

(f) The Local Government shall have obtained all requisite
orders of and approvals from the Public Service Commission of West Virginia (the

“PSC”) and the West Virginia Infrastructure and Jobs Development Council necessary

for the construction of the Project and operation of the System, with all requisite appeal

periods having expired without successful appeal and the Authority and DEP shall have

received an opinion of counsel to the Local Government, which may be local counsel to

the Local Government, bond counsel or special PSC counsel but must be satisfactory to

the Authority and DEP, to such effect;

(g) The Local Government shall have obtained any and all

approvals for the issuance of the Local Bonds required by State law, and the Authority
and DEP shall have received an opinion of counsel to the Local Government, which may

be local counsel to the Local Government, bond counsel or special PSC counsel but must

be satisfactory to the Authority and DEP, to such effect;

(h) The Local Government shall have obtained any and all

approvals of rates and charges required by State law and shall have taken any other action

required to establish and impose such rates and charges (imposition of such rates and

charges is not, however, required to be effective until completion of construction of the

Project), with all requisite appeal periods having expired without successful appeal, and

the Authority and DEP shall have received an opinion of counsel to the Local

Government, which may be local counsel to the Local Government, bond counsel or

special PSC counsel but must be satisfactory to the Authority and DEP, to such effect;

(i) Such rates and charges for the System shall be sufficient to

comply with the provisions of Subsections 4.1(a) and 4.1 (b)(ii) hereof, and the Authority
and DEP shall have received a certificate of the accountant for the Local Government, or

such other person or firm experienced in the finances of local governments and

satisfactory to the Authority and DEP, to such effect; and

(j) The net proceeds of the Local Bonds, together with all

moneys on deposit or to be simultaneously deposited (or, with respect to proceeds of

grant anticipation notes or other indebtedness for which a binding purchase contract has

been entered, to be deposited on a date certain) and irrevocably pledged thereto and the

proceeds of grants irrevocably committed therefor, shall be sufficient to pay the costs of

construction and acquisition of the Project as set forth in the Application, and the

Authority and DEP shall have received a certificate of the Consulting Engineers, or such

8



other person or firm experienced in the financing of wastewater treatment projects and

satisfactory to the Authority and DEP, to such effect, such certificate to be in form and

substance satisfactory to the Authority and DEP, and evidence satisfactory to the

Authority and DEP of such irrevocably committed grants.

3.2 Subject to the terms and provisions of this Loan Agreement, the

rules and regulations promulgated by the Authority and DEP, including the SRF

Regulations, or any other appropriate State agency and any applicable rules, regulations
and procedures promulgated from time to time by the federal government, it is hereby
agreed that the Authority shall make the Loan to the Local Government and the Local

Government shall accept the Loan from the Authority, and in furtherance thereof it is

agreed that the Local Government shall sell to ~the Authority and the Authority shall make

the Loan by purchasing the Local Bonds in the principal amount and at the price set forth

in Schedule X hereto. The Local Bonds shall have such further terms and provisions as

described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner

hereinafter provided in this Loan Agreement.

3.4 The Local Bonds shall be delivered to the Authority, at the offices of

the Authority, on a date designated by the Local Government by written notice to the

Authority, which written notice shall be given not less than ten (10) business days prior to

the date designated; provided, however, that if the Authority is unable to accept delivery
on the date designated, the Local Bonds shall be delivered to the Authority on a date as

close as possible to the designated date and mutually agreeable to the Authority, DEP and

the Local Government. The date of delivery so designated or agreed upon is hereinafter

referred to as the “Date of Loan Closing.”

3.5 The Local Government understands and acknowledges that it is one

of several local governments which have applied to the Authority and DEP for loans from

the Fund to finance wastewater treatment projects and that the obligation of the Authority
to make any such loan is subject to the Local Government’s fulfilling all of the terms and

conditions of this Loan Agreement on or prior to the Date of Loan Closing and to the

requirements of the Program. The Local Government specifically recognizes that the

Authority will not purchase the Local Bonds unless and until sufficient funds are

available in the Fund to purchase all the Local Bonds and that, prior to such purchase, the

Authority may purchase the bonds of other local governments set out in the State Project
Priority List, as defined in the SRF Regulations. The Local Government further

specifically recognizes that all loans will be originated in conjunction with the SRF

Regulations and with the prior approval of DEP.
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3.6 The Local Government shall provide DEP with the appropriate
documentation to comply with the special conditions regarding the public release and

audit requirements established by federal and State regulations as set forth in Exhibit E

attached hereto at such times as are set forth therein.

ARTICLE IV

Local Bonds; Security for Loan;

Repayment of Loan; Interest on Loan;
Fees and Charges

4.1 The Local Government shall, as one of the conditions of the

Authority and DEP to make the Loan, authorize the issuance of and issue the Local

Bonds pursuant to an official action of the Local Government in accordance with the

Local Statute, which shall, as adopted or enacted, contain provisions and covenants in

substantially the form as follows:

(a) That the gross revenues of the System shall always be used

for purposes of the System. Such gross revenues will be used monthly, in the order of

priority listed below:

(i) to pay Operating Expenses of the System;

(ii) to the extent not otherwise limited by any outstanding
loan resolution, indenture or other act or document and beginning on the date set forth in

Schedule X, to provide debt service on the Local Bonds by depositing in a sinking fund

one-third (1/3) of the interest payment next coming due on the Local Bonds and one-third

(1/3) of the principal payment next coming due on the Local Bonds and, beginning three

(3) months prior to the first date of payment of principal of the Local Bonds, if the

reserve account for the Local Bonds (the “Reserve Account”) was not funded from

proceeds of the Local Bonds or otherwise concurrently with the issuance thereof in an

amount equal to the maximum amount of principal and interest which will come due on

the Local Bonds in the then current or any succeeding year (the “Reserve Requirement”),
by depositing in the Reserve Account an amount not less than one-twelfth (1/12) of one-

tenth (1/10) of the Reserve Requirement or, if the Reserve Account has been so funded

(whether by Local Bond proceeds, monthly deposits or otherwise), any amount necessary

to maintain the Reserve Account at the Reserve Requirement;

(iii) to create a renewal and replacement, or similar, fund in

an amount equal to two and one-half percent (2-1/2%) of the gross revenues from the

System, exclusive of any payments into the Reserve Account, for the purpose of
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improving or making emergency repairs or replacements to the System or eliminating any

deficiencies in the Reserve Account; and

(iv) for other legal purposes of the System, including

payment of debt service on other obligations junior, subordinate and inferior to the Local

Bonds.

Provided, that if the Local Government has existing outstanding
indebtedness which has greater coverage or renewal and replacement fund requirements,
then the greater requirements will prevail until said existing indebtedness is paid in full.

(b) Covenants substantially as follows:

(i) That the Local Bonds shall be secured by a pledge of

either the net or gross revenues of the System as provided in the Local Act;

(ii) That the schedule of rates or charges for the services of

the System shall be sufficient to provide funds which, along with other revenues of the

System, will pay all Operating Expenses and leave a balance each year equal to at least

one hundred fifteen percent (115%) of the maximum amount required in any year for

debt service on the Local Bonds and all other obligations secured by a lien on or payable
from the revenues of the System prior to or on a parity with the Local Bonds or, if the

Reserve Account is funded (whether by Local Bond proceeds, monthly deposits or

otherwise) at an amount equal to the Reserve Requirement and any reserve account for

any such prior or parity obligations is funded at least at the requirement therefor, equal to

at least one hundred ten percent (110%) of the maximum amount required in any year for

debt service on the Local Bonds and any such prior or parity obligations;

(iii) That the Local Government shall complete the Project
and operate and maintain the System in good condition;

(iv) That, except as otherwise required by State law or the

Regulations, the System may not be sold, mortgaged, leased or otherwise disposed of,

except as a whole, or substantially as a whole, provided that the net proceeds to be

realized from such sale, mortgage, lease or other disposition shall be sufficient to fully
pay all of the Local Bonds outstanding and further provided that portions of the System
when no longer required for the ongoing operation of such System as evidenced by
certificates from the Consulting Engineer, may be disposed of with such restrictions as

are normally contained in such covenants;

(v) That the Local Government shall not issue any other

obligations payable from the revenues of the System which rank prior to, or equally, as to

lien and security with the Local Bonds, except parity bonds which shall only be issued if
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net revenues of the System prior to issuance of such parity bonds, plus reasonably
projected revenues from rate increases and the improvements to be fmanced by such

parity bonds, shall not be less than one hundred fifteen percent (115%) of the maximum

debt service in any succeeding year on all Local Bonds and parity bonds theretofore and

then being issued and on any obligations secured by a lien on or payable from the

revenues of the System prior to the Local Bonds and with the prior written consent of the

Authority and DEP; provided, however, that additional parity bonds may be issued to

complete the Project, as described in the Application as of the date hereof, without regard
to the foregoing;

(vi) That the Local Government will carry such insurance

as is customarily carried with respect to works and properties similar to the System,
including those specified by Section 2.8 hereof;

(vii) That the Local Government will not render any free

services of the System;

(viii) That the Authority may, by proper legal action, compel
the performance of the duties of the Local Government under the Local Act, including
the making and collection of sufficient rates or charges for services rendered by the

System, and shall also have, in the event of a default in payment of principal of or interest

on the Local Bonds, the right to obtain the appointment of a receiver to administer the

System or construction of the Project, or both, as provided by law and all rights as set

forth in Section 5 of the Act;

(ix) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, all delinquent rates and charges, if not paid
when due, shall become a lien on the premises served by the System;

(x) That, to the extent legally allowable, the Local

Government will not grant any franchise to provide any services which would compete
with the System;

(xi) That the Local Government shall annually cause the

records of the System to be audited by an independent certified public accountant or

independent public accountant and shall submit the report of said audit to the Authority
and DEP, which report shall include a statement that notes whether the results of tests

disclosed instances of noncompliance that are required to be reported under government

auditing standards and, if they are, describes the instances of noncompliance and the

audited financial statements shall include a statement that notes whether the Local

Government’s revenues are adequate to meet its Operating Expenses and debt service and

reserve requirements;
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(xii) That the Local Government shall annually adopt a

detailed, balanced budget of the estimated revenues and expenditures for operation and

maintenance of the System during the succeeding fiscal year and shall submit a copy of

such budget to the Authority and DEP within 30 days of adoption thereof;

(xiii) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, prospective users of the System shall be

required to connect thereto;

(xiv) That the proceeds of the Local Bonds, advanced from

time to time, except for accrued interest and capitalized interest, if any, must (a) be

deposited in a construction fund, which, except as otherwise agreed to in writing by the

Authority, shall be held separate and apart from all other funds of the Local Government

and on which the owners of the Local Bonds shall have a lien until such proceeds are

applied to the construction of the Project (including the repayment of any incidental

interim fmancing) andlor (b) be used to pay (or redeem) bond anticipation notes or other

interim fmancing of such Local Government, the proceeds of which were used to finance

the construction of the Project; provided that, with the prior written consent of the

Authority and DEP, the proceeds of the Local Bonds may be used to fund all or a portion
of the Reserve Account, on which the owner of the Local Bonds shall have a lien as

provided herein;

(xv) That, as long as the Authority is the owner of any of

the Local Bonds, the Local Government may authorize redemption of the Local Bonds

with 30 days written notice to the Authority;

(xvi) That the West Virginia Municipal Bond Commission

(the “Commission”) shall serve as paying agent for all Local Bonds;

(xvii) That the Local Government shall on the first day of

each month (if the first day is not a business day, then the first business day of each

month) deposit with the Commission the required interest, principal and reserve account

payment. The Local Government shall complete the Monthly Payment Form, attached

hereto as Exhibit F and incorporated herein by reference, and submit a copy of said form

along with a copy of the check or electronic transfer to the Authority by the 5th day of

such calendar month;

(xviii) That, unless it qualifies for an exception to the

provisions of Section 148 of the Internal Revenue Code of 1986, as amended, which

exception shall be set forth in an opinion of bond counsel, the Local Government will

furnish to the Authority, annually, at such time as it is required to perform its rebate
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calculations under the Internal Revenue Code of 1986, as amended, a certificate with

respect to its rebate calculations and, at any time, any additional information requested by
the Authority;

(xix) That the Local Government shall have obtained the

certificate of the Consulting Engineers to the effect that the Project has been or will be

constructed in accordance with the approved plans, specifications and design as

submitted to the Authority and DEP, the Project is adequate for the purposes for which it

was designed, the funding plan as submitted to the Authority and DEP is sufficient to pay

the costs of acquisition and construction of the Project and all permits required by federal

and State laws for construction of the Project have been obtained;

(xx) That the Local Government shall, to the full extent

permitted by applicable law and the rules and regulations of the PSC, terminate the

services of any water facility owned by it to any customer of the System who is

delinquent in payment of charges for services provided by the System and will not restore

the services of the water facility until all delinquent charges for the services of the

System have been fully paid or, if the water facility is not owned by the Local

Government, then the Local Government shall enter into a termination agreement with

the water provider; and

(xxi) That the Local Government shall submit all proposed
change orders to the DEP for written approval. The Local Government shall obtain the

written approval of the DEP before expending any proceeds of the Local Bonds held in

“contingency” as set forth in the final Schedule A attached to the certificate of the

Consulting Engineer. The Local Government shall obtain the written approval of the

DEP before expending any proceeds of the Local Bonds available due to

bidlconstructionlproj ect underruns.

The Local Government hereby represents and wanants that the Local Act

has been or shall be duly adopted or enacted in compliance with all necessary corporate
and other action and in accordance with applicable provisions of law. All legal matters

incident to the authorization, issuance, validity, sale and delivery of the Local Bonds shall

be approved without qualification by nationally recognized bond counsel acceptable to

the Authority in substantially the form of legal opinion attached hereto as Exhibit G.

4.2 The Loan shall be secured by the pledge and assignment by the

Local Government, as effected by the Local Act, of the fees, charges and other revenues

of the Local Government from the System.

4.3 At least five percent (5%) of the proceeds of the Local Bonds will be

advanced on the Date of Loan Closing. The remaining proceeds of the Local Bonds shall
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be advanced by the DEP monthly as required by the Local Government to pay Costs of

the Project, provided, however, if the proceeds of the Local Bonds will be used to repay

an interim fmancing, the proceeds will be advanced on a schedule mutually agreeable to

the Local Government, the DEP and the Authority. The Local Bonds shall not bear

interest during the construction period but interest shall commence accruing on the

completion date as defmed in the SRF Regulations, provided that the annual repayment
of principal and payment of interest shall begin not later than one (1) year after the

completion date. The repayment of principal and interest on the Local Bonds shall be as

set forth on Schedule Y hereto. In no event shall the interest rate on or the net interest

cost of the Local Bonds exceed any statutory limitation with regard thereto.

4.4 The Local Bonds shall be delivered to the Authority in fully
registered form, transferable and exchangeable as provided in the Local Act at the

expense of the Local Government. Anything to the contrary herein notwithstanding, the

Local Bonds may be issued in one or more series.

4.5 As provided by the SRF Regulations, the Local Government agrees

to pay from time to time, if required by the Authority and DEP, the Local Government’s

allocable share of the reasonable administrative expenses of the Authority relating to the

Program. Such administrative expenses shall be determined by the Authority and shall

include, without limitation, Program expenses, legal fees paid by the Authority and fees

paid to the trustee and paying agents for any bonds or notes to be issued by the Authority
for contribution to the Fund and the fees and expenses of any corporate trustee for the

Fund.

4.6 The obligation of the Authority to make any loans shall be

conditioned upon the availability of moneys in the Fund in such amount and on such

terms and conditions as, in the sole judgment of the Authority, will enable it to make the

Loan.

ARTICLE V

Certain Covenants of the Local Government;

Imposition and Collection of User Charges;
Payments To Be Made by

Local Government to the Authority

5.1 The Local Government hereby irrevocably covenants and agrees to

comply with all of the terms, conditions and requirements of this Loan Agreement and

the Local Act. The Local Government hereby further irrevocably covenants and agrees

that, as one of the conditions of the Authority to make the Loan, it has fixed and
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collected, or will fix and collect, the rates, fees and other charges for the use of the

System and will take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and in compliance with the provisions of

Subsections 4.1(a) and 4.1 (b)(ii) hereof.

5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be

insufficient to produce the required sums set forth in the Local Act and this Loan

Agreement, the Local Government hereby covenants and agrees that it will, to the extent

or in the manner authorized by law, immediately adjust and increase such schedule of

rates, fees and charges (or where applicable, immediately file with the PSC for a rate

increase) and take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and this Loan Agreement.

5.3 In the event the Local Government defaults in any payment due to

the Authority pursuant to this Loan Agreement, the amount of such default shall bear

interest at the interest rate of the installment of the Loan next due, from the date of the

default until the date of the payment thereof.

5.4 The Local Government hereby irrevocably covenants and agrees

with the Authority that, in the event of any default hereunder by the Local Government,
the Authority may exercise any or all of the rights and powers granted under Section 5 of

the Act, including, without limitation, the right to impose, enforce and collect charges of

the System.

ARTICLE VI

Other Agreements of the

Local Government

6.1 The Local Government hereby acknowledges to the Authority and

DEP its understanding of the provisions of the Act, vesting in the Authority and DEP

certain powers, rights and privileges with respect to wastewater treatment projects in the

event of default by the Local Government in the terms and covenants of this Loan

Agreement, and the Local Government hereby covenants and agrees that, if the Authority
should hereafter have recourse to said rights and powers, the Local Government shall

take no action of any nature whatsoever calculated to inhibit, nullify, void, delay or

render nugatory such actions of the Authority in the due and prompt implementation of

this Loan Agreement.
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6.2 The Local Government hereby warrants and represents that all

information provided to the Authority and DEP in this Loan Agreement, in the

Application or in any other application or documentation with respect to fmancing the

Project was at the time, and now is, true, correct and complete, and such information does

not omit any material fact necessary to make the statements therein, in light of the

circumstances under which they were made, not misleading. Prior to the Authority’s

making the Loan and receiving the Local Bonds, the Authority and DEP shall have the

right to cancel all or any of their obligations under this Loan Agreement if (a) any

representation made to the Authority and DEP by the Local Government in connection

with the Loan shall be incorrect or incomplete in any material respect or (b) the Local

Government has violated any commitment made by it in its Application or in any

supporting documentation or has violated any of the terms of the Act, the SRF

Regulations or this Loan Agreement.

6.3 The Local Government hereby agrees to repay on or prior to the

Date of Loan Closing any moneys due and owing by it to the Authority or any other

lender for the planning or design of the Project, provided that such repayment shall not be

made from the proceeds of the Loan.

6.4 The Local Government hereby covenants that it will rebate any

amounts required by Section 148 of the Internal Revenue Code of 1986, as amended, and

will take all steps necessary to make any such rebates. In the event the Local

Government fails to make any such rebates as required, then the Local Government shall

pay any and all penalties, obtain a waiver from the Internal Revenue Service and take any

other actions necessary or desirable to preserve the exclusion from gross income for

federal income tax purposes of interest on the Local Bonds.

6.5 Notwithstanding Section 6.4, the Authority and DEP may at any

time, in their sole discretion, cause the rebate calculations prepared by or on behalf of the

Local Government to be monitored or cause the rebate calculations for the Local

Government to be prepared, in either case at the expense of the Local Government.

6.6 The Local Government hereby agrees to give the Authority and DEP

prior written notice of the issuance by it of any other obligations to be used for the

System, payable from the revenues of the System or from any grants for the Project or

otherwise related to the Project or the System.

6.7 The Local Government hereby agrees to file with the Authority and

DEP upon completion of acquisition and construction of the Project a schedule in

substantially the form of Amended Schedule A to the Application, setting forth the actual

costs of the Project and sources of funds therefor.
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ARTICLE VII

Miscellaneous

7.1 Schedules X and Y shall be attached to this Loan Agreement by the

Authority as soon as practicable after the Date of Loan Closing is established and shall be

approved by an official action of the Local Government supplementing the Local Act, a

certified copy of which official action shall be submitted to the Authority.

7.2 If any provision of this Loan Agreement shall for any reason be held

to be invalid or unenforceable, the invalidity or unenforceability of such provision shall

not affect any of the remaining provisions of this Loan Agreement, and this Loan

Agreement shall be construed and enforced as if such invalid or unenforceable provision
had not been contained herein.

7.3 This Loan Agreement may be executed in one or more counterparts,

any of which shall be regarded for all purposes as an original and all of which constitute

but one and the same instrument. Each party agrees that it will execute any and all

documents or other instruments and take such other actions as may be necessary to give
effect to the terms of this Loan Agreement.

7.4 No waiver by any party of any term or condition of this Loan

Agreement shall be deemed or construed as a waiver of any other terms or conditions, nor

shall a waiver of any breach be deemed to constitute a waiver of any subsequent breach,
whether of the same or of a different section, subsection, paragraph, clause, phrase or

other provision of this Loan Agreement.

7.5 This Loan Agreement supersedes all prior negotiations,
representations and agreements between the parties hereto relating to the Loan and

constitutes the entire agreement between the parties hereto in respect thereof.

7.6 By execution and delivery of this Loan Agreement, notwithstanding
the date hereof~, the Local Government specifically recognizes that it is hereby agreeing to

sell its Local Bonds to the Authority and that such obligation may be specifically
enforced or subject to a similar equitable remedy by the Authority.

7.7 This Loan Agreement shall terminate upon the earlier of:

(i) written notice of termination to the Local Government from

either the Authority or DEP;
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(ii) the end of ninety (90) days after the date of execution hereof

by the Authority or such later date as is agreed to in writing by DEP if the Local

Government has failed to deliver the Local Bonds to the Authority;

(iii) termination by the Authority and DEP pursuant to Section 6.2

hereof, or

(iv) payment in full of the principal of and interest on the Loan

and of any fees and charges owed by the Local Government to the Authority or DEP;

provided that the amount of the Loan made under this Loan Agreement in any succeeding
fiscal year is contingent upon funds being appropriated by the State legislature or

otherwise being available to make the Loan. In the event funds are not appropriated or

otherwise available to make all of the Loan, the responsibility of the Authority and DEP

to make all the Loan is terminated; provided further that the obligation of the Local

Government to repay the outstanding amount of the Loan made by the Authority and

DEP is not terminated due to such non-funding on any balance of the Loan. The DEP

agrees to use its best efforts to have the amount contemplated under this Loan Agreement
included in its budget. Non-appropriation or non-funding of the Loan shall not be

considered an event of default under this Loan Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this Loan

Agreement to be executed by their respective duly authorized officers as of the date

executed below by the Authority.

THE CITY OF CHARLESTON

(SEAL) By:
________________________

Its: Mayor
Attest: ,Date: December 13, 2011

Its: City Clerk

WEST VIRGINIA DEPARTMENT OF

ENVIRONMENTAL PROTECTION,
DIVISION OF WATER AND WASTE

MANAGEMENT

By:
________________________

Its: Director

Date: December 13, 2011

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY

(SEAL) By:
_______________

Its: Executive Director

Attest: Date: December 13, 2011

Its: Authorized Officer

{C2202949. I }
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EXHIBIT A

FORM OF PERFORMANCE CERTIFICATE

To Be Provided By DEP]
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EXHIBIT B

MONTHLY FINANCIAL REPORT

Name of Local Government

Name of Bond Issue(s)

Type of Project __________________________Water Wastewater

Fiscal Year _____________________________Report Month____________________________

Budget
Year To

Total Budget Date Minus

Current Year Year Total Year

Item Month To Date To Date To Date

1. Gross Revenues

2. Operating Expenses

3. Bond Payments:

Type of Issue

Clean Water SRF

Drinking Water TRF

Infrastructure Fund

Water Development

Authority
Rural Utilities Service

Economic Development
Administration

Other (Identify)

4. Renewal and

Replacement

Fund Deposits

Name of Person Comuletin~ Form

Address

Telephone
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iNSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

Item 1 You will need a copy of the current fiscal year budget adopted by the Local

Government to complete Items 1 and 2. In Item 1, provide the amount of

actual Gross Revenues for the current month and the total amount year-to-
date in the respective columns. Divide the budgeted annual Gross

Revenues by 12. For example, if Gross Revenues of $1,200 are anticipated
to be received for the year, each month the base would be increased by
$100 ($1,200/12). This is the incremental amount for the Budget Year-to-

Date column.

Item 2 Provide the amount of actual Operating Expenses for the current month and the

total amount year-to-date in the respective columns. Any administrative

fee should be included in the Operating Expenses. Divide the budgeted
annual Operating Expenses by 12. For example, if Operating Expenses of

$900 are anticipated to be incurred for the year, each month the base would

be increased by $75 ($900112). This is the incremental amount for the

Budget Year-to-Date column.

Item 3 Provide the Bond Payments (principal, interest and reserve account) for all the

outstanding bonds of the Local Government according to the source of

funding. For example, Clean Water State Revolving Fund loan from

Department of Environmental Protection, Drinking Water Treatment

Revolving Fund loan from Bureau for Public Health, Infrastructure Fund

loan from Infrastructure and Jobs Development Council, or a loan from the

Water Development Authority, etc.

Item 4 Provide the amount deposited into the Renewal and Replacement Fund each

month. This amount is equal to 2.5% of Gross Revenues minus the total

reserve account payments included in Item 3. If Gross Revenues are

$1,200, then $30 (2.5% of $1,200), LESS the amount of all reserve account

payments in Item 3 should be deposited into the Renewal and Replacement
Fund. The money in the Renewal and Replacement Fund should be kept
separate and apart from all other funds of the Local Government.

The Local Government must complete the Monthly Financial Report and forward it

to the Water Development Authority by the 20th day of each month, commencing on

the date contracts are executed for the acquisition or construction of the Project and

for two years following the completion of acquisition or construction of the Project.
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EXHIBIT C

PAYMENT REQUISITION FORM

(All Copies to Be Provided by DEP for Each Project)
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EXHIBIT D

FORM OF CERTIFICATE OF CONSULTING ENGINEER

(Issuer)

(Name of Bonds)

I,
_______________,

Registered Professional Engineer, West Virginia
License No.

,
of

________________________________, Consulting Engineers,

_____________________ _________________

hereby certify as follows:

1. My firm is engineer for the acquisition and construction of

________________________

to the
_______________________________

system (the

“Project”) of
_____________________

(the “Issuer”), to be constructed primarily in

________________________County, West Virginia, which acquisition and construction

are being permanently financed in part by the above-captioned bonds (the “Bonds”) of

the Issuer. Capitalized words not defined herein shall have the same meaning set forth in

the bond
__________________

adopted or enacted by the Issuer on
____________,

and

the Loan Agreement by and among the Issuer, the West Virginia Water Development
Authority (the “Authority”), and the West Virginia Department of Environmental

Protection (the “DEP”), dated
_________________

2. The Bonds are being issued for the purposes of (i)

_____________________________________________

and (ii) paying certain issuance and

other costs in connection therewith.

3. To the best of my knowledge, information and belief, (i) within the limits

and in accordance with the applicable and governing contractual requirements relating to

the Project, the Project will be constructed in general accordance with the approved

plans, specifications and designs prepared by my firm and approved by the DEP and any

change orders approved by the Issuer, the DEP and all necessary governmental bodies;

(ii) the Project, as designed, is adequate for its intended purpose and has a useful life of at

least
______

years, if properly operated and maintained, excepting anticipated
replacements due to normal wear and tear; (iii) the Issuer has received bids for the

acquisition and construction of the Project which are in an amount and otherwise

compatible with the plan of financing set forth in Schedule A attached hereto as Exhibit
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A, and my firm’ has ascertained that all successful bidders have made required provisions
for all insurance and payment and performance bonds and that such insurance policies or

binders and such bonds have been verified for accuracy; (iv) the successful bidders

received any and all addenda to the original bid documents; (v) the bid documents

relating to the Project reflect the Project as approved by the DEP and the bid forms

provided to the bidders contain all critical operational components of the Project; (vi) the

successful bids include prices for every item on such bid forms; (vii) the uniform bid

procedures were followed; (viii) the Issuer has obtained all permits required by the laws

of the State of West Virginia and the United States necessary for the acquisition and

construction of the Project and operation of the System; (ix) as of the effective date

thereof~, the rates and charges for the System as adopted by the Issuer will be sufficient to

comply with the provisions of the Loan Agreement; (x) the net proceeds of the Bonds,

together with all other moneys on deposit or to be simultaneously deposited and

irrevocably pledged thereto and the proceeds of grants, if any, irrevocably committed

therefor, are sufficient to pay the costs of acquisition and construction of the Project
approved by the DEP; and (xi) attached hereto as Exhibit A is the final amended

“Schedule A - Total Cost of Project; Sources of Funds and Cost of Financing” for the

Project.

WITNESS my signature and seal on this
____

day of_________
____

By_____________________
West Virginia License No.

SEAL]

‘If another responsible party, such as the Issuer’s attorney, reviews the insurance and

payment bonds, then insert the following: and in reliance upon the opinion of
___________

Esq.] and delete “my firm has ascertained that”.

21f the Rule 42 Exhibit and/or rate structure was prepared by an accountant, then insert

the following: “In reliance upon the certificate of
____________________

of even date herewith,”
at the beginning of (ix).

26



EXHIBIT E

SPECIAL CONDITIONS

A. PUBLIC RELEASE REQUIREMENT - The Local Government

agrees to include, when issuing statements, press releases, requests for proposals, bid

solicitations, ground breaking or project dedication program documents and other

documents describing projects or programs funded in whole or in part with Federal

money, (1) the percentage of the total costs of the program or project which will be

financed with Federal money, (2) the dollar amount of Federal funds for the project or

program, and (3) percentage and dollar amount of the total costs of the project or program

that will be financed by non-governmental sources.

B: AUDIT REQUIREMENT (Supplement to Article IV 4.1(b) (xi)) —

Effective October 1, 2003, the Local Government that receives $500,000 or more (in
federal funds) in a fiscal year must obtain audits in accordance with the Single Audit Act

and the applicable 0MB Circular or any successor thereto. Financial statement audits are

required once all funds have been received by the Local Government.

C. ASSET MANAGEMENT - The Local Government shall submit an

acceptable asset management plan or where applicable, updated plans, to DEP no later

than six months following substantial completion of the Project. This requirement shall

be included in the bond closing documents.

D. WAGE RATES — The Local Government shall require that all

laborers and mechanics employed by its contractors and subcontractors be paid wages at

rates not less than those prevailing on projects of a character similar in the locality as

determined by the Secretary of Labor (DOL) in accordance with subchapter IV of chapter
32 of title 40, United States Code. The Local Government must require that contractors

and subcontractors obtain wage determinations from DOL and comply with DOL

guidance and regulations implementing wage rate requirements.

E. CLOSING REQUIREMENTS — Closing of the Bonds is conditioned

upon the receipt of an acceptable final title opinion.
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EXHIBIT F

MONTHLY PAYMENT FORM

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: Name of bond issue]

Ladies and Gentlemen:

The following deposits were made to the West Virginia Municipal Bond

Conimission on behalf of Name of Local Government] on Date].

Sinking Fund:

Interest $

Principal $

Total: $

Reserve Account: $

Witness my signature this day of_________________

Name of Local Government]

By:
______________

Authorized Officer

Enclosure: copy of check(s)
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EXHIBIT G

OPINION OF BOND COUNSEL FOR LOCAL GOVERNMENT

To Be Dated as of Date of Loan Closing]

West Virginia Water Development Authority
180 Association Drive

Charleston, W\T 25311

West Virginia Department of Environmental Protection

601 57th Street

Charleston, WV 25304

Ladies and Gentlemen:

We are bond counsel to
________________________

(the “Local Government”), a

We have examined a certified copy of proceedings and other papers relating to the

authorization of (i) a loan agreement dated
________, ____, including all schedules and

exhibits attached thereto (the “Loan Agreement”), among the Local Government, the

West Virginia Water Development Authority (the “Authority”) and the West Virginia

Department of Environmental Protection (the “DEP”), and (ii) the issue of a series of

revenue bonds of the Local Government, dated
_______,

____

(the “Local Bonds”), to be

purchased by the Authority in accordance with the provisions of the Loan Agreement.
The Local Bonds are issued in the principal amount of S

,
in the form of

one bond, registered as to principal and interest to the Authority, with principal and

interest payable quarterly on March 1, June 1, September 1, and December 1 of each

year, beginning
________

1,
____,

and ending
________

1,
____,

all as set forth in the

“Schedule Y” attached to the Loan Agreement and incorporated in and made a part of the

Local Bonds.

The Local Bonds are issued for the purposes of (i) _____________________, and (ii)
paying certain issuance and other costs in connection therewith.
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We have also examined the applicable provisions of____________________ of the

Code of West Virginia, 1931, as amended (the “Local Statute”), and the bond

______________________________

duly adopted or enacted by the Local Government

on
_____________________________,

as supplemented by the supplemental

resolution duly adopted by the Local Government on
__________________

(collectively,
the “Local Act”), pursuant to and under which Local Statute and Local Act the Local

Bonds are authorized and issued, and the Loan Agreement has been undertaken. The

Local Bonds are subject to redemption prior to maturity to the extent, at the time, under

the conditions and subject to the limitations set forth in the Local Act and the Loan

Agreement.

Based upon the foregoing and upon our examination of such other documents as

we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed on behalf

of the Local Government and is a valid and binding special obligation of the Local

Government, enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and the DEP

and cannot be amended so as to affect adversely the rights of the Authority or the DEP or

diminish the obligations of the Local Government without the consent of the Authority
and the DEP.

3. The Local Government is a duly organized and validly existing

_____________________________

with full power and authority to acquire and

construct the Project, to operate and maintain the System, to adopt or enact the Local Act

and to issue and sell the Local Bonds, all under the Local Statute and other applicable
provisions of law.

4. The Local Act and all other necessary orders and resolutions have been

legally and effectively adopted or enacted by the Local Government and constitute valid

and binding obligations of the Local Government, enforceable against the Local

Government in accordance with their terms. The Local Act contains provisions and

covenants substantially in the form of those set forth in Section 4.1 •of the Loan

Agreement.

5. The Local Bonds have been duly authorized, issued, executed and delivered

by the Local Government to the Authority and are valid, legally enforceable and binding
special obligations of the Local Government, payable from the net or gross revenues of

the System set forth in the Local Act and secured by a first lien on and pledge of the net
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or gross revenues of the System, all in accordance with the terms of the Local Bonds and

the Local Act.

6. The Local Bonds are, by statute, exempt ___________________,
and under

existing statutes and court decisions of the United States of America, as presently written

and applied, the interest on the Local Bonds is excludable from the gross income of the

recipients thereof for federal income tax purposes.

NO opinion is given herein as to the effect upon enforceability of the Local Bonds

of bankruptcy, insolvency, reorganization, moratorium and other laws affecting creditors’

rights or in the exercise ofjudicial discretion in appropriate cases.

We have examined the executed and authenticated Local Bond numbered R- 1, and

in our opinion the form of said bond and its execution and authentication are regular and

proper.

Very truly yours,
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SCHEDULE X

DESCRIPTION OF LOCAL BONDS

Principal Amount of Local Bonds $25,877,009
Purchase Price of Local Bonds $25,877,009

The Local Bonds shall bear interest at a rate of 2% per annum. Commencing
December 1, 2013, principal and interest of the Local Bonds is payable quarterly, with an

administrative fee of 1%. Quarterly payments will be made on March 1, June 1,

September 1 and December 1 of each year as set forth on the Schedule Y attached hereto

and incorporated herein by reference.

The Local Government shall submit its payments monthly to the Commission with

instructions that the Commission will make quarterly payments to the Authority at such

address as is given to the Commission in writing by the Authority. If the Reserve

Account is not fully funded at closing, the Local Government shall commence the

paymentof the 1/120 of the maximum annual debt service on the first day of the month it

makes its first monthly payment to the Commission. The Local Government shall

instruct the Commission to notify the Authority of any monthly payments which are not

received by the 20th day of the month in which the payment was due.

The Local Bonds are fully registered in the name of the Authority as to principal
and interest, if any, and the Local Bonds shall grant the Authority a first lien on the net or

gross revenues of the Local Government’s system as provided in the Local Act.

The Local Government may prepay the Local Bonds in full at any time at the price
of par upon 30 days’ written notice to the Authority and DEP. The Local Government

shall request approval from the Authority and DEP in writing of any proposed debt which

will be issued by the Local Government on a parity with the Local Bonds which request
must be filed at least 60 days prior to the intended date of issuance.

As of the date of the Loan Agreement, the Local Bonds are on a parity as to liens,

pledge and source of and security for payment with the following obligations of the Local

Government:

(i) City of Charleston Sewer Revenue Bonds, Series 1989 A, dated March 21,
1989, issued in the aggregate principal amount of $1,912,194 (the “Series

1989 A Bonds”);
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(ii) City of Charleston Sewer Revenue Bonds, Series 1989 C, dated November

21, 1989, issued in the aggregate original amount of $829,856 (the “Series

1989 C Bonds”);

(iii) City of Charleston Sewerage System Revenue Bonds, 1993 Series A, dated

December 2, 1993, issued in the aggregate original amount of $773,237

(the “Series 1993 A Bonds”);

(iv) City of Charleston Sewerage System Revenue Bonds, Series 1996 A, dated

October 9, 1996, issued in the aggregate original amount of $2,671,058 (the
“Series 1996 A Bonds”);

(v) City of Charleston Sewerage System Revenue Bonds, Series 1996 B, dated

November 26, 1996, issued in the aggregate original amount of $395,299

(the “Series 1996 B Bonds”);

(vii) City of Charleston Sewerage System Revenue Bonds, Series 1997 A, dated

July 22, 1997, issued in the aggregate original amount of $732,688 (the
“Series 1997 A Bonds”);

(vii) City of Charleston Sewerage System Revenue Bonds, Series 1997 B, dated

October 7, 1997, issued in the aggregate original amount of $5,237,584 (the
“Series 1997 B Bonds”);

(viii) City of Charleston Sewerage System Revenue Bonds, 1998 Series A, dated

December 10, 1998, issued in the aggregate original amount of $994,537
(the “Series 1998 A Bonds”);

(ix) City of Charleston Sewerage System Revenue Bonds, 1999 Series A, dated

June 22, 1999, issued in the aggregate original amount of $686,229 (the
“Series 1999 A Bonds”);

(x) City of Charleston Sewerage System Revenue Bonds, Series 2001 A, dated

February 22, 2001, issued in the aggregate original amount of $1,111,357
(the “Series 2001 A Bonds”);

(xi) City of Charleston Sewerage System Revenue Bonds, 2001 Series B, dated

May 22, 2001, issued in the aggregate original amount of $823,741 (the
“Series 2001 B Bonds”);
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(xii) City of Charleston Sewerage System Refunding Revenue Bonds, Series

2002 A, dated December 1, 2002, issued in the aggregate original amount

of $1,755,000 (the “Series 2002 A Bonds”);

(xiii) City of Charleston Sewerage System Refunding Revenue Bonds, Series

2002 B, dated December 1, 2002, issued in the aggregate original amount

of $5,160,000 (the “Series 2002 B Bonds”);

(xiv) City of Charleston Sewerage System Revenue Bonds, Series 2004 A, dated

March 23, 2004, issued in the aggregate original amount of $9,835,120 (the
“Series 2004 A Bonds”);

(xv) City of Charleston Sewerage System Revenue Bonds, Series 2005 A, dated

May 5, 2005, issued in the aggregate original amount of $36,617,310 (the
“Series 2005 A Bonds”);

(xvi) City of Charleston Sewerage System Revenue Bonds, Series 2008 A, dated

June 26, 2008, issued in the aggregate original amount of $9,000,000 (the
“Series 2008 A Bonds”);

The Bonds are senior and prior to the following obligations:

(xvii) City of Charleston Supplemental Sewer Revenue Bonds, Series 1989 B,
dated March 21, 1989, issued in the aggregate original amount of $283,458
(the “Series 1989 B Bonds”);

(xviii) City of Charleston Supplemental Sewer Revenue Bonds, Series 1989 D,
dated November 21, 1989, issued in the aggregate original amount of

$123,015 (the “Series 1989 D Bonds”);

(xviii) City of Charleston Sewerage System Revenue Bonds, 1999 Series B, dated

June 22, 1999, issued in the aggregate original amount of $132,072 (the
“Series 1999 B Bonds”);

(xx) City of Charleston Sewerage System Revenue Bonds, 2001 Series C, dated

May 22, 2001, issued in the aggregate original amount of $30,492 (the
“Series 2001 C Bonds”);

(xxi) City of Charleston Sewerage System Revenue Bonds, Series 2005 B-i,
dated May 5, 2005, issued in the aggregate original amount of $1,822,690
(the “Series 2005 B-i Bonds”); and
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(xxii) City of Charleston Sewerage System Revenue Bonds, Series 2005 B-2,
dated May 5, 2005, issued in the aggregate original amount of $334,771

(the “Series 2005 B-2 Bonds”).

The Series 1989 A Bonds, the Series 1989 C Bonds, the Series 1993 A Bonds, the

Series 1996 A Bonds, the Series 1996 B Bonds, the Series 1997 A Bonds, the Series 1997

B Bonds, the Series 1998 A Bonds, the Series 1999 A Bonds, the Series 2001 A Bonds,
the Series 2001 B Bonds, the Series 2002 A Bonds, the Series 2002 B Bonds, the Series

2004 A Bonds, the Series 2005 A Bonds and the Series 2008 A Bonds are collectively
referred to as the “First Lien Bonds.” The Series 1989 B Bonds, the Series 1989 D

Bonds, the Series 1999 B Bonds, the Series 2001 C Bonds, the Series 2005 B-i Bonds

and the Series 2005 B-2 Bonds are collectively referred to as the “Second Lien Bonds,”
which are subordinate and junior to the First Lien Bonds and the Bonds. The First Lien

Bonds and the Second Lien Bonds are collectively referred to as the “Prior Bonds.”

Number ofNew Customers: 0

Location: N/A
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SCHEDULE Y

DEBT SERVICE SCHEDULE

BOND DEBT SERVICE

Charleston Sanitary Board

CWSRF

2% Interest Rate

1% Administrative Fee, 20 years

Dated Date 12/13/2011

Delivery Date 12/13/2011

Period Ending Principal Coupon Interest Debt Service

12/1/2013 263,869 2.000% 129,385.05 393,254.05,
3/1/2014 265,188 2.000% 128,065.70

-

393,253.70

6/1/2014 266,514 2.000%:. 126739.76 393,253.76:

•

9/1/2014 267,847, 2.000%. 125,407.19 393,254.19

12/1/2014 269,186 2.000%. 124,067.96 393,253.96,

3/1/2015: 270,532 2.000%: 122,722.03. 393,254.03,

6/1/2015 271,884 2.000%; 121,369.37 393,253.37

9/1/2015, 273,244: 2.000%: 120,009.95: 393,253.95

12/1/2015 274,610 2.000%; 118,643.73 393,253.73

3/1/2016 275,983: 2.000% 117,270.68 393,253.68

6/1/2016 277,363 2.000% 115,890.76 393,253.76

9/1/2016’ 278,750; 2.000% 114,503.95 393,253.95

12/1/2016: 280,144’ 2.000% 113,110.20 393,254.20’

3/1/2017 281,544 2.000%- 111,709.48 393,253.48

6/1/2017’ 282,952 2.000% 110,301.76 393,253.76

9/1/2017 284,367 2.000% 108,887.00 393,254.00

12/1/2017 285,789 2.000% 107,465.16 393,254.16

3/1/2018 287,218, 2.000%: 106,036.22 393,254.22

•

6/1/2018: 288,654 2.000% 104,600.13 393,254.13’

9/1/2018, 290,097 2.000%: 103,156.86 393,253.86

12/1/2018 291,547 2.000%’ 101,706.37 393,253.37

3/1/2019 293,005 2.000% 100,248.64: 393,253.64

6/1/2019 294,470: 2.000%. 98,783.61’ 393,253.61

9/1/1019: 295,943. 2.000% 97,311.26 393,254.26

12/1/2019’ 297,422 2.000% 95,831.5S 393,253.55

3/1/2020 298,909’ 2.000%’ 94,344.44 393,253.4.4

6/1/2020 300,404 2.000% 92,849.89 393,253.89,

9/1/2020, 301,906, 2.000% 91,347.87 393,253.87

12/1/2020
-

303,415 2.000% 89,838.34 393,253.34

3/1/2021,
•

304,933’ 2.000% 88,321.27’ 393,254.27

6/1/2021, 306,457
,

2.000%’ 86,796.50 393,253.60

9/1/2021’ 307,990 2.000% 85,264.32 393,254.32

12/1/2021 309,5201 2.000% 83,724.37 393,253.37

3/1/2022: 311,077 2.000% 82,176.72~ 393,253.72

6/1/2022 312,632 2.000%’ 80,621.34 393,253.34

9/1/2022, 314,196 2.000% 79,058.18 393,254.18

12/1/2022 315,767 2.000% 77,487.20 393,254.20:

-
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BOND DEBT SERVICE

Charleston Sanitary Board

CWSRF

13-Dec-li

Period Ending Principal Coupon Interest’ Debt Service

3/1/2023 317,345 2.000%: 75,908.36 393,253.36

6/1/2023 318,932 2.000% 74,321.64 393,253.64.

9/1/2023 320,527 2.000% 72,726.98: 393,253.98

~ 12/1/2023:
-

322,129 2.000%, 71,124.34 393,253.34

3/1/2024 323,740 2.000% 69,513.70. 393,253.70

6/1/2024: 325,359. 2.000%: 67,895.00 393,254.00

9/1/2024: 326,986 2.000% 66,268.20: 393,254.20

12/1/2024 328,621 2.000%’ 64,633.27 393,254.27

3/1/2025:

330,264 2.000% 62,990.17 393,254.17

6/1/2025 331,915’ 2.000%’ 61,338.85 393,253.85

9/1/2025
,

333,575.
,

2.000% 59,679.27 393,254.27

12/1)2025’ 335,242 2.000% 58,011.40 393,253.40

3/1/2026: 336,919 2.000% 56,335.19 393,254.19

6/1/2026. 338,603 2.000%: 54,650.59; 393,253.59.

9/1/2026’ 340,296: 2.000%: 52,957.58’ 393,253.58

12/1/2026. 341,998 2.000% 51,256.10, 393,254.10’

3/1/2027~ 343,708- 2.000%: 49,546.11 393,254.11

6/1/2027, 345,426 2.000% 47,827.57: 393,253.57

9/1/2027: 347,153. 2.000%. 46,100.44: 393,253.44

12/1/2027: 348,889; 2.000%: 44,364.67 393,253.67

3/1/2028 350,634 2.000%. 42,620.23 393,254.23

6/1/2028 352,387 2.000% 40,867.06’ 393,254.06

9/1/2028’ 354,149 2.000% 39,105.12 393,254.12

12/1/2028 355,919 2.000% 37,334.38: 393,253.38’

3/1/2029 357,699, 2.000% 35,554.78; 393,253.78

6/1/2029’ 359,488 2.000%’ 33,766.29’ 393,254.29

9/1/2029 361,285 2.000% 31,968.85’ 393,253.85,

12(1/2029: .
363,091: 0%30,162:42 393,253.42

3/1/2030
,

364,907: 2.000%. 28,346.97 393,253.97’

6/1/2030: 366,731: 2.000%: 26,522.43 393,253.43

9/1/2030: 368,565 2.000% 24,688.78 393,253.78’

• . 12/1/2030. 370,408 2.000% 22,845.95’ 393,253.95

3/1/2031’ 372,260 2.000% 20,993.91 393,253.91

6/1/2031 374,121: 2.000% 19,132.61’ 393,253.61

9/1/2031: 375,992. 2.000%: 17,262.01 393,254.01

12/1/2031 377,872 2.000%, 15,382.05 393,254.05

3/1/2032’ 379,761: 2.000% 13,492.69 393,253.69

6,1,2032: 381,660 2.000%
‘

11,593.88’ 393,253.88

9/1/2032 383,568 2.000% 9,685.58 393,253.58

12/1/2032: 385,486 2.000% 7,767.74 393,253.74

3/1/2033 387414 2.O00% 5,840.31 393,254.31

6/1/2033 389,351 2.000%’ 3,903.24’ 393,254.24

9/1/2033 391,297 2.000% 1,956.49 393,253.49’,,,

25,877,009 5,583,298.11 31,460,307.11
*

Plus a Quarterly Administrative fee of $34,895.62 for a total administrative expense of

$2,791,649.60
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JOURNAL

OF THE

COUNCIL

CITY OF CHARLESTON

WEST VIRGINIA

August 15, 2011

THE COUNCIL MET IN CHAMBERS OF THE CITY BUILDING AT 7:00 P.M.,
FOR THE SECOND MEETING IN THE MONTH OF AUGUST ON THE 15th DAY, IN

THE YEAR 2011, AND WAS CALLED TO ORDER BY THE HONORABLE MAYOR,
DANNY JONES. THE INVOCATION WAS DELIVERED BY EALY AND THE PLEDGE

OF ALLEGIANCE WAS LED BY BURKA.

BURKA BURTON

DAVIS DENEAULT DODRILL

EALY HARRISON

KIRK LANE MILLER

MINARDI NICHOLS PERSINGER

REISHMAN RICHARDSON RUSSELL

SALISBURY SHEETS SMITH

SNODGRASS STAJDUHAR TALKINGTON

WARE WEINTRAUB WHITE

MAYOR JONES

WITH TWENTY-SIX MEMBERS BEING PRESENT, THE MAYOR DECLARED A

QUORUM.

PENDING THE READING OF THE JOURNAL OF THE PREVIOUS MEETING,
THE READING THEREOF WAS DISPENSED WITH AND THE SAME DULY

APPROVED.



PUBLIC SPEAKERS

Anthony Kinzer - Crosswalks

CLAIMS

1. A claim of Sally Miller, 408 Abbey Drive, Charleston, WV; alleges damage to vehicle.

Refer to City Solicitor

2. A claim of Freddy Osaba, P0 Box 1869, Palmetto, FL; alleges damage to property.
Refer to City Solicitor

3. A claim of Milciades Jimenez, 14500 SW 88 Ave., Apt 119.
,
Palmetto Bay, FL; alleges

damage to property.
Refer to City Solicitor

4. A claim of Myron Boggess 11,130 Silkott Fork, Gandeeville, WV; alleges damage to vehicle.

Refer to City Solicitor

5. A claim of Charlene Straughter,1205 Homer St., Charleston, WV; alleges damage to

property.
Refer to City Solicitor

6. A claim of Kristy Jarrell, 6411 Price Branch Rd., Danville, WV; alleges damage to vehicle.

Refer to City Solicitor

7. A claim of Shauna Pearson, 119 Emerald Rd., Charleston, WV; alleges damage to vehicle.

Refer to City Solicitor

8. A claim of Anna Price, 1668 Strollings Road, Danville WV; alleges damage to vehicle.

Refer to City Solicitor

9. A claim of Kenneth Sampson, 1421 6th Avenue, Charleston, WV; alleges damage to vehicle.

Refer to City Solicitor

10. A claim of Wanda Hightower, 405 Wertz Ave., Charleston, WV; alleges damage to vehicle.

Refer to City Solicitor

11. A claim of Stephen Summers, 509 Sheridan Circle., Charleston, WV; alleges damage to

property.
Refer to City Solicitor

COMMUNICATIONS

The Clerk read the Appointment;

TO: Councilman Jack Harrison

Councilman John Miller

Councilwoman Susie Salisbury
Councilman Ed Talkington
Councilman Bob White



FROM: Danny Jones, Mayor

RE: Select Committee on Cable Television

DATE: August 15, 2011

I am appointing each of you to the select committee on Cable Television. The purpose of this

committee is to review and discuss the request to renew the franchise agreement between

Cebridge Acquisition, LLC, dba Suddenlink Communications and the City of Charleston.

I would ask that Councilmember Harrison act as the Chairperson in this matter. I would ask that

the committee hold the necessary public hearings and speak with the knowledgeable people in

this field to provide guidance and assistance with this task.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the appointment confirmed.

TO: JAMES REISHMAN

CITY CLERK

FROM: DANNY JONES

MAYOR

RE: CHARLESTON LAND TRUST

DATE: AUGUST 15, 2011

I recommend that Chris Dodrill, 500 Lee St., E Suite 800, Charleston, WV 25301, be appointed
to the Charleston Land Trust, with an initial term to expire October 4, 2013.

I respectfully request City Council’s approval of this recommendation.

DJ/dmp

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the appointment confirmed.

The clerk read the communication:

To: Danny Jones, Mayor and

City Council Members

From: Dan Vriendt, Planning Director

Date: August 5, 2011



Subject: Referral to Planning Committee

On August 3, 2011 the Municipal Planning Commission held a public hearing on the following
case:

Bill No.7482, a request by Terry Midkiff requesting to amend the Zoning Ordinance of the City of

Charleston, West Virginia, enacted the 1st day of January 2006, as amended, and the map

made a part thereof, by rezoning the whole of that certain parcel of land situate at 2114

Pennsylvania Avenue, Charleston, West Virginia from an R-4 Single Family Residential District

to a C-b General Commercial District.

This case should be referred to Council’s Committee on Planning.

The Mayor refered the case to the Planning Committee.

The Clerk read the communication:

Your Committee on Streets and Traffic has had under consideration Bill 7480, relating to the

speed limit on 21st Street, West south of 7th Avenue and recommends that the Bill be withdrawn

as unnnesessary.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill 7480 withdrawn.

STREETS AND TRAFFIC

Councillperson Joe Deneault, Chairperson of the Council Committee on Streets and Traffic,
submitted the following reports.

1. Your Committee on Streets and Traffic has had under consideration Bill No. 7479, and

reports the same to council with the recommendation that the Bill do pass as amended.

Bill No. 7479- A Bill to establish to 25 MPH on 21st Street W., and amending the Traffic Control

Map and Traffic Control File, established by the Code of the City of Charleston, West Virginia,
two thousand and three, as amended, Traffic Law, Section 263, Division 2, Article 4, Chapter
114, to conform therewith.

Be it Ordained by the Council of the City of Charleston, West Virginia

Section 1. A 25 Mile Per Hour speed limit on 2lstStreetW., is hereby established.

Section 2. The Traffic Control Map and Traffic Control File, established by the code of the

City of Charleston, West Virginia, two thousand and three, as amended, Traffic Law, Section

263, Division 2, Article 4, Chapter 114, shall be and hereby are amended, to conform to this

Ordinance.

Section 3. All prior Ordinances, inconsistent with this Ordinance are hereby repealed to the

extent of said inconsistency.

The question being on the passage of the Bill. A roll call was taken and there were; yeas — 26,
absent - 2, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Harrison, Kirk, Lane, Miller,



Minardi, Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith,

Snodgrass, Stajduhar, Ta/kington, Ware, Weintraub, White, Mayor Jones.

ABSENT: Clowser, Haas,
With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7479, as amended adopted.

2. Your Committee on Streets and Traffic has had under consideration Bill No. 7484, and

reports the same to council with the recommendation that the Bill do pass.

Bill No. 7484 : “A BILL to decrease the speed limit on Lee Street between Elizabeth

Street and Bradford Street in the east end of Charleston from 30 m.p.h. to 25 m.p.h., and to

amend the Traffic Control Map and Traffic Control File, established by the Code of the City of

Charleston, West Virginia, as amended, Chapter 114 - Traffic Ordinance, Article IV, Division 2,
to conform herewith.

Now, therefore, be it Ordained by the Council of the City of Charleston, West Virginia

That the speed limit on Lee Street between Elizabeth Street and Bradford Street in the east end

of Charleston is hereby decreased from 30 m.p.h. to 25 m.p.h., and that the Traffic Control Map
and Traffic Control File, established by the Code of the City of Charleston, West Virginia, as

amended, Chapter 114 - Traffic Ordinance, Article IV, Division 2, is amended to conform

herewith. All prior Ordinances inconsistent with this Ordinance are hereby repealed to the

extent of said inconsistency and reenacted to conform herewith.

The question being on the passage of the Bill. A roll call was taken and there were; yeas — 26,
absent - 2, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Harrison, Kirk, Lane, Miller,

Minard~ Nichols, Persinger, Reishman, Richardson, Russell, Salisbuty, Sheets, Smith,

Snodgrass, Stajduhar, Talkington, Ware, Weintraub, White, Mayor Jones.

ABSENT: Clowser, Haas,
With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7484, adopted.

3. Your Committee on Streets and Traffic has had under consideration Bill No. 7487, and

reports the same to council with the recommendation that the Bill do pass.

Bill No. 7487 “A BILL to establish a No Parking Anytime Tow Away Zone on both sides of

Francis Drive, Ariel Heights, and Andover Place within the Briarwood Estates subdivision, a

map of said streets attached as Exhibit A hereto, and to amend the Traffic Control Map and

Traffic Control File, established by the Code of the City of Charleston, West Virginia, as

amended, Chapter 114 - Traffic Ordinance, Article IV, Division 2, to conform herewith.

Now, therefore, be it Ordained by the Council of the City of Charleston, West Virginia

That a No Parking Anytime Tow Away Zone is hereby established on both sides of Francis

Drive, Ariel Heights, and Andover Place within the Briarwood Estates subdivision, a map of said

streets attached as Exhibit A hereto,, and that the Traffic Control Map and Traffic Control File,
established by the Code of the City of Charleston, West Virginia, as amended, Chapter 114 -

Traffic Ordinance, Article IV, Division 2, shall be amended to conform herewith. All prior
Ordinances inconsistent with this Ordinance are hereby repealed to the extent of said



inconsistency and reenacted to conform herewith.

The question being on the passage of the Bill. A roll call was taken and there were; yeas — 26,
absent - 2, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Harrison, Kirk, Lane, Miller,

Minard~ Nichols, Persinger, Reishman, Richardson, Russell, Salisbuiy, Sheets, Smith,

Snodgrass, Stajduhar, Ta/kington, Ware, Weintraub, White, Mayor Jones.

ABSENT: Clowser, Haas,
With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7487, adopted.

4. Your Committee on Streets and Traffic has had under consideration Bill No. 7488, and

reports the same to council with the recommendation that the Bill do pass.

Bill No. 7488 “A BILL to decrease the speed limit on Francis Drive, Ariel Heights, and Andover

Place within the Briarwood Estates subdivision, a map of said streets attached as Exhibit A

hereto, from 30 m.p.h. to 20 m.p.h., and to amend the Traffic Control Map and Traffic Control

File, established by the Code of the City of Charleston, West Virginia, as amended, Chapter 114

- Traffic Ordinance, Article IV, Division 2, to conform herewith.

Now, therefore, be it Ordained by the Council of the City of Charleston, West Virginia

That the speed limit on Francis Drive, Ariel Heights, and Andover Place within the Briarwood

Estates subdivision, a map of said streets attached as Exhibit A hereto, is hereby decreased

from 30 m.p.h. to 20 m.p.h., and that the Traffic Control Map and Traffic Control File,
established by the Code of the City of Charleston, West Virginia, as amended, Chapter 114 -

Traffic Ordinance, Article IV, Division 2, shall be amended to conform herewith. All prior
Ordinances inconsistent with this Ordinance are hereby repealed to the extent of said

inconsistency and reenacted to conform herewith.

The question being on the passage of the Bill. A roll call was taken and there were; yeas — 26,
absent - 2, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Harrison, Kirk, Lane, Miller,

Minardi, Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith,

Snodgrass, Stajduhar, Talkington, Ware, Weintraub, White, Mayor Jones.

ABSENT: Clowser, Haas,
With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7488, adopted.

4. Your Committee on Streets and Traffic has had under consideration Bill No. 7489, and

reports the same to council with the recommendation that the Bill do pass.

Bill No. 7489 “A BILL to create a No Parking 6am to 9pm Except Sundays zone on the easterly
side of Court Street from a point 3 feet south of Brawley Walkway to a point 113 feet south of

Brawley Walkway and amending the Traffic Control Map and Traffic Control File, established by
the Code of the City of Charleston, West Virginia, as amended, Chapter 114 - Traffic Ordinance,
Article IV, Division 2, to conform herewith.

Now, therefore, be it Ordained by the Council of the City of Charleston, West Virginia

Section 1. A No Parking 6am to 9pm Except Sundays zone on the easterly side of Court



Street from a point 3 feet south of Brawley Walkway to a point 113 feet south of Brawley
Walkway is hereby established.

Section 2. The Traffic Control Map and Traffic Control File, established

by the code of the City of Charleston, West Virginia, two thousand and three, as

amended, Traffic Law, Section 263, Division 2, Article 4, Chapter 114, shall be and

hereby are amended, to conform to this Ordinance.

Section 3. All prior Ordinances, inconsistent with this Ordinance are hereby repealed to the

extent of said inconsistency.

The question being on the passage of the Bill. A roll call was taken and there were; yeas — 26,
absent - 2, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Harrison, Kirk, Lane, Miller,

Minardi, Nichols, Persinger, Reishman, Richardson, Russell, Salisbuiy, Sheets, Smith,

Snodgrass, Stajduhar, Ta/kington, Ware, Weintraub, White, Mayor Jones.

ABSENT: Clowser, Haas,
With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7489, adopted.

FINANCE

Councillperson Robert Reish man, Chairperson of the Council Committee on Finance, submitted

the following reports.

1. Your Committee on Finance has had under consideration Resolution No 993-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 993-11 : ‘Authorizing the Mayor to enter into an agreement
with Wiseman Construction Company, in the amount of $439,914, for rehabilitation of the

Loudon Heights Bridge and South Side Bridge — Pier ‘C’.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to enter into an agreement with Wiseman

Construction Company, in the amount of $439,914, for rehabilitation of the Loudon Heights
Bridge and South Side Bridge — Pier ‘C’.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 993-11, adopted.

2. Your Committee on Finance has had under consideration Resolution No 994-11, and

reports the same to Council with the recommendation that the resolution be adopted.

Resolution No. 994-11 : “Authorizing the Mayor to enter into an agreement
with the West Virginia Division of Justice and Community Services to receive funds in the

amount of $19,600 from the U.S. Department of Justice, Enforcing Underage Drinking Program
Grant. These funds will be utilized in the Operation Prevent Program to provide the City of

Charleston with aggressive, underage drinking enforcement and preventative education from

July 1,2011 to June 30, 2012.”



Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to enter into an agreement with the West

Virginia Division of Justice and Community Services to receive funds in the amount of $19,600
from the U.S. Department of Justice, Enforcing Underage Drinking Program Grant. These funds

will be utilized in the Operation Prevent Program to provide the City of Charleston with

aggressive, underage drinking enforcement and preventative education from July 1, 2011 to

June 30, 2012.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 994-11, adopted.

3. Your Committee on Finance has had under consideration Resolution No 995-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 995-11 : “Authorizing the Mayor to receive and administer

Justice Assistance Grant funds in the amount of $50,000 from the Division of Justice and

Community Services for Prevention Resource Officers (PRO) at Stonewall Jackson Middle

School and Capital High School.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to receive and administer Justice Assistance

Grant funds in the amount of $50,000 from the Division of Justice and Community Services for

Prevention Resource Officers (PRO) at Stonewall Jackson Middle School and Capital High
School.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 995-Il, adopted.

4. Your Committee on Finance has had under consideration Resolution No 996-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 996-11 : “Authorizing the Mayor and the Chief of Police to

execute and enter into an agreement, a copy of which is attached hereto, with the United States

Department of Justice, Drug Enforcement Administration (“DEA”) for participation in the West

Virginia DEA High Intensity Drug Trafficking Areas (“HIDTA”) Task Force.”

Now, Therefore, Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor and the Chief of Police are hereby authorized to execute and enter into an

agreement with the United States Department of Justice, Drug Enforcement Administration

(“DEA”) for participation in the West Virginia DEA High Intensity Drug Trafficking Areas

(‘HIDTA”) Task Force.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 996-11, adopted.

5. Your Committee on Finance has had under consideration Resolution No 997-11, and reports
the same to Council with the recommendation that the resolution be adopted.



Resolution No. 997-11 “Authorizing the Finance Director to amend the 2011-2012

General Fund budget as indicated on the attached list of accounts.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Finance Director is hereby authorized and directed to amend the 2011-2012 General

Fund budget as indicated on the attached list of accounts.

The question being on the adoption of the Resolution. A roll call was taken and there were;

yeas — 26, absent - 2, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Harrison, Kirk, Lane, Miller,

Minard~ Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith,

Snodgrass, Stajduhar, Ta/kington, Ware, Weintraub, White, Mayor Jones.

ABSENT:, Haas, Clowser

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Resolution No. 997-11 adopted.

6. Your Committee on Finance has had under consideration Bill No. 7481, and reports the

same to Council with the recommendation that the Bill do pass.

Bill No. 7481 : “A Bill authorizing and directing the Mayor to enter in to a Housing
Consortium Cooperation Agreement between the City of Charleston, the Kanawha County
Commission, the Town of Belle, the Town of Cedar Grove, the Town of Clendenin, the Town of

Marmet, the City of Nitro, the Town of Pratt, the City of St. Albans, the City of Dunbar, and the

City of South Charleston to renew the Charleston/Kanawha County Housing Consortium for

fiscal years 2012, 2013, and 2014.”

Now, Therefore, Be it Ordained by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to enter in to a Housing Consortium

Cooperation Agreement between the City of Charleston, the Kanawha County Commission, the

Town of Belle, the Town of Cedar Grove, the Town of Clendenin, the Town of Marmet, the City
of Nitro, the Town of Pratt, the City of St. Albans, the City of Dunbar, and the City of South

Charleston to renew the Charleston/Kanawha County Housing Consortium for fiscal years 2012,

2013, and 2014.

The question being on the passage of the Bill. A roll call was taken and there were; yeas — 26,
absent - 2, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Harrison, Kirk, Lane, Miller,

Minard~ Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith,

Snodgrass, Stajduhar, Talkington, Ware, Weintraub, White, Mayor Jones.

ABSENT: Clowser, Haas,
With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7481, adopted.

REPORTS OF OFFICERS

1. City Treasurer’s Report to City Council Month Ending July 2011.



Received and Filed.

2. Report of the City of Charleston, Municipal Court Financial Statements; July 2011.

Received and Filed.

NEW BILLS

Introduced by Council member Robert Reishman, on August 15, 2011:

Bill No. 7490 A Bill authorizing the design, acquisition and construction of certain extensions,

additions, betterments and improvements to the existing sewerage system of The City of

Charleston; authorizing the issuance of not more than $30,000,000 in aggregate principal
amount of Sewerage System Revenue Bonds, in one or more series as designated in a

supplemental resolution, of The City of Charleston, the proceeds of which, shall be used, along
with other funds and moneys of, or available to, The City of Charleston which may be lawfully
expended for such purposes, to permanently finance the cost of such design, acquisition and

construction, to fund reserve accounts for such bonds and to pay other costs in connection

therewith; providing for the rights and remedies of and security for the registered owners of such

bonds; and adopting other provisions related thereto.

Refer to Finance Committee.

Miscellaneous Resolution

Mayor Jones stepped down from the podium to allow Council President to preside over the

meeting for the next order of business.

Resolution No. 998-11 - A Resolution adopting the “Final Order of Election Contest” which

accurately reflects the findings and conclusions made by Charleston City Council on July 21,

2011, in the matter of Janet L. Thompson’s contest of the May 17, 2011, City of Charleston

Municipal Election (the “Contest”), and authorizing the execution of said “Final Order of Election

Contest” by Tom Lane, the Chairperson duly elected to preside over the hearing of the Contest

by the City Council.

WHEREAS, Janet L. Thompson filed a Notice of Election Contest contesting the validity
and legality of the May 17, 2011, Municipal General Election;

WHEREAS, the City Council convened on July 18, 2011, and conducted a duly-noticed
preliminary hearing for the purpose of addressing preliminary issues, motions and receiving oral

arguments on same;

WHEREAS, the City Council convened on July 21, 2011, and conducted a duly-noticed
hearing/trial for the purpose of receiving evidence, testimony and arguments of the parties
related to the Contest;

WHEREAS, the City Council upon due and careful consideration of all evidence,

testimony, motions and pleadings submitted by the parties publicly voted on July 21, 2011, to

deny the relief sought by Janet L. Thompson in the Contest;
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WHEREAS, West Virginia Code § 3-7-1, et seq., requires the City Council to publicly
announce in writing its findings and conclusions related to the Contest;

WHEREAS, Tom Lane was duly-elected by City Council as Chairperson for the purpose
of presiding over the Contest proceeding;

WHEREAS, the “Final Order of Election Contest” attached hereto accurately reflects the

findings and conclusions related to the Contest;

NOW THEREFORE, Be it Resolved by the Council of the City of Charleston, West Virginia

That the “Final Order of Election Contest” which accurately reflects the findings and conclusions

made by Charleston City Council on July 21, 2011, in the matter of the Contest is hereby
adopted, and Tom Lane, the Chairperson duly elected to preside over the hearing of the

Contest by the City Council, is hereby authorized to execute said “Final Order of Election

Contest.”

The question being on the adoption of the Resolution. A roll call was taken and there were;

yeas — 22, absent - 3, abstain -3: as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Harrison, Kirk, Lane,
Minardi, Nichols, Persinger, Richardson, Russell, Salisbuiy, Sheets, Smith, Snodgrass,
Stajduhar, Talkington, Weintraub, White,
ABSENT: Haas, Clowser, Mayor Jones.

ABSTAIN: Miller, Reishman, Ware

With a majority of members elected recorded thereon as voting in the affirmative the Council

President declared Resolution No. 998-11 adopted.

ROLL CALL

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Harrison, Kirk, Lane, Miller,
Minard~ Nichols, Persinger, Reishman, Richardson, Russell, Salisbu,y, Sheets, Smith,

Snodgrass, Stajduhar, Talkington, Ware, Weintraub, White.

ABSENT: Clowser, Haas, Mayor Jones.

At 8:05 p.m., by a motion from Councilmember Harrison, Council adjourned until

Tuesday, September 6, 2011, at 7:00 p.m.

Danny Jones, Honorable Mayor

James M. Reishman, City Clerk
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JOURNAL

OF THE

COUNCIL

CITY OF CHARLESTON

WEST VIRGINIA

September 6, 2011

THE COUNCIL MET IN CHAMBERS OF THE CITY BUILDING AT 7:00 P.M.,
FOR THE FIRST MEETING IN THE MONTH OF SEPTEMBER ON THE 6th DAY, IN

THE YEAR 2011, AND WAS CALLED TO ORDER BY THE HONORABLE MAYOR,
DANNY JONES. THE INVOCATION WAS DELIVERED BY EALY AND THE PLEDGE

OF ALLEGIANCE WAS LED BY NICHOLS.

BURKA BURTON CLOWSER

DAVIS DENEAULT DODRILL

EALY HAAS

KIRK LANE MILLER

MINARDI NICHOLS

REISHMAN RICHARDSON

SALISBURY SHEETS SMITH

SNODGRASS STAJDUHAR TALKINGTON

WARE WEINTRAUB WHITE

MAYOR JONES

WITH TWENTY-FDVE MEMBERS BEING PRESENT, THE MAYOR DECLARED A

QUORUM.

PENDING THE READING OF THE JOURNAL OF THE PREVIOUS MEETING,
THE READING THEREOF WAS DISPENSED WITH AND THE SAME DULY

APPROVED.



PUBLIC SPEAKERS

Cheryl Jackson — Tobacco Free Parks

Don Boardwine — Kanawha Animal Shelter

CLAIMS

1. A claim of Tiffany Tyson, 1046 Grant St., Charleston, WV; alleges damage to property.

2. A claim of Denise Conner, 207 Bream St, Charleston, WV; alleges damage to property.

3. A claim of Mary Boner, 1801 Huber Rd, Charleston, WV; alleges damage to vehicle.

4. A claim of Philip Weldon, 904 W 2~ St., Charleston, WV; alleges damage to property.

5. A claim of Darlene Reynolds, 922 Grant Street, Charleston, WV; alleges damage to

property.

COMMUNICATIONS

To: James Reishman, City Clerk

From: Mayor Jones

Re: Halloween 2011

Date: September 6, 2011

I recommend that October 31, 2011 from the hours of 6:00 until 8:00 be designated as Trick or

Treat in the City of Charleston.

I respectfully request City Council’s approval of this recommendation

DJ/dmp

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the Trick or Treat Night as October 31, 2011.

EXECUTIVE DEPARTMENT

CITY OF CHARLESTON

PROCLAMATION

By the Mayor

WHEREAS: On the morning of September 11, 2001, terrorists hijacked four airplanes and launched the most

deadly and devastating attack on the United States of America, killing approximately 3,000 people

among innocent civilians, first responders and military personnel while injuring thousands more;

and

WHEREAS: In the midst of tragedy and turmoil of the day, Americans also were witness to incredible heroism

among firefighters, police officers, paramedics and other first responders, who jeopardized their

own safety by rushing in to help people in the fallen twin towers of the World Trade Center and



the damaged Pentagon, and from civilians on United Flight 93 who sacrificed their lives to prevent
a fourth direct hit; and

WHEREAS: Ten years later, the impacts of the September 11 attacks remain with our nation through the

thousands of Americans killed and thousands more in harm’s way in the ongoing war against
terror, through the tens of thousands of people who mourn loved ones that day and through the

lingering heath affects on so many who were maimed, scarred and sickened as a direct result of the

attacks; and

WHEREAS: The tenth anniversary of the September 11 attack has been designated as a special time for solemn

remembrance and service by President Barack Obama and United States Senate Resolution 237,
which urges people throughout the nation to pause for a minute of reflection and tribute at 1:00

p.m. EDT on Sunday, September 11, 2011; and

WHEREAS: Elected leaders and first responders from the State of West Virginia, Kanawha County and the

City of Charleston are organizing a ceremony at 8:30 a.m. on Sunday, September 11, 2011 in

Haddad Riverfront Park to commemorate the tenth anniversary of the attacks that changed our

nation; and

WHEREAS: As the U.S. Senate resolution states, “September 11 will never, and should never, be just another

day in the hearts and minds of all people of the United States.”

NOW THEREFORE, I, Danny Jones, Mayor of the City of Charleston, do hereby proclaim
September 11,2011 as a:

Day of Solemn Remembrance and Tribute

In the City of Charleston and urge all citizens to take time to remember the attacks, honor the lives

lost, recognize the heroes among us and pay tribute to all those who work every day to make our

city and nation safer. In addition, I encourage people in Charleston to remember the day by
participating in the ceremony in Haddad Park at 8:30 a.m., the national moment of reflection at

1:00 p.m. and/or the special concert by the Charleston Metro Band at 4:30 p.m.

IN WITNESS WHEREOF, I have hereunto Set my hand and caused the Seal of the Executive

Department to be affixed on this 6th day of September 2011.

DANNY JONES, MAYOR

EXECUTIVE DEPARTMENT

CITY OF CHARLESTON

PROCLAMATION

By the Mayor

WHEREAS: For 36 years Bob Scott has been a band director in Kanawha County Schools, including 28 years

of leadership of high school musicians; and

WHEREAS: Since 1989, Mr. Scott has provided valuable instruction and dedicated leadership to students at

Capital High School, Kanawha County’s magnet school for performing arts, where he imparted an

enthusiasm for music, demonstrated the value of quality performance and instilled an abiding
sense of loyalty among his students; and



WHEREAS: During his tenure at Capital High School, the school’s band has taken more than 60 grand
championships in competitions throughout the state as well as the top spot in the Charleston Daily
Mail’s Majorette and Band Festival for 12 years — including seven consecutive championships;
and

WHEREAS: His ear for music and mind for education has led to several honors over the years, including 2005-

06 West Virginia Bandmaster of the Year, 2006-07 West Virginia Music Educator of the Year and

2007-08 Kanawha County Teacher of the Year; and

WHEREAS: For Veterans Days, Christmas parades and other community celebrations, Mr. Scott has always
said, “Yes,” when city leaders have asked for participation by Capital High School’s marching
band to make events in Charleston that much more special; and

WHEREAS: From his time as the Charleston High School Trumpeteer through his long service at two junior
high schools and two high schools within Charleston, Bob Scott has been synonymous with

quality high school band music in West Virginia’s capital city.

NOW THEREFORE, 1, Danny Jones, Mayor of the City of Charleston, do hereby proclaim the

6th day of September 2011, as

BOB SCOTT DAY

in Charleston, West Virginia, in honor of his many years of teaching thousands of students,

promoting music to all generations and serving with excellence within our city’s schools.

IN WITNESS WHEREOF, I have set my hand and caused the Seal of the Executive Department
to be affixed this 6th day of September 2011.

DANNY JONES, MAYOR

PLANNING

Councillperson Mary Jean Davis, Chairperson of the Council Committee on Planning
submitted the following reports.

1. Your Committee on Planning has had under consideration Bill No. 7482, and reports the

same to council with the recommendation that the Bill do pass.

Bill No. 7482 amending the Zoning Ordinance of the City of Charleston, West Virginia, enacted

the 1st day of January 2006, as amended, and the map made a part thereof, by rezoning from

an R-4 district to a C-b district, that certain parcel of land situate at 2114 Pennsylvania Avenue,

Charleston, West Virginia.

Be it Ordained by the City Council of the City of Charleston, West Virginia

1. The Zoning Ordinance of the City of Charleston, West Virginia, enacted the l~

day of January 2006, as amended, is hereby amended by rezoning from an R-4 district to a C-

10 district the whole of the following described parcel of land:



Parcel No. 221 as shown on the West Charleston Tax Map No. 30. Subject parcel
commonly known as Lots 18-19, Bk D Elk Park Upper Glen Elk (2114 Pennsylvania
Avenue), Charleston West Virginia. Said tax map is of record in the Planning Office.

2. The Zoning Map, attached to and made a part of said Zoning Ordinance, is

hereby amended in accordance with Article 27 of this ordinance.

3. All prior ordinances, or parts of ordinances, inconsistent with this ordinance are

hereby repealed to the extent of such inconsistency.

The question being on the passage of the Bill. A roll call was taken and there were; yeas — 25,
absent - 3, as follows:

YEAS.~ Burka, Burton, Davis, Deneault, Dodrill, Ealy, Haas, Kirk, Lane, Miller,
Minardi, Nichols, Reishman, Richardson, Salisbury, Sheets, Smith, Snodgrass, Stajduhar,
Talkington, Ware, Weintraub, White, Mayor Jones.

ABSENT:, Harrison, Persinger, Russell

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7482, passed

FINANCE

Councillperson Robert Reishman, Chairperson of the Council Committee on Finance, submitted

the following reports.

1. Your Committee on Finance has had under consideration Resolution No 999-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 999-11 : “Authorizing the Mayor to sign Change Order No. 3 with

Michael Baker, Jr., Inc., in the amount of $23,852, to provide for Construction Inspection
Services for the Rehabilitation of the South Side Bridge, Pier “C” and Loudon Heights Bridge
Project. This change order increases the contract price for Engineering Consulting
Services/Phase 2, Bridges, from $341,326 to $365,178.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to sign Change Order No. 3 with Michael

Baker, Jr., Inc., in the amount of $23,852, to provide for Construction Inspection Services for the

Rehabilitation of the South Side Bridge, Pier “C” and Loudon Heights Bridge Project. This

change order increases the contract price for Engineering Consulting Services/Phase 2,

Bridges, from $341,326 to $365,178

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 999-11, adopted

2. Your Committee on Finance has had under consideration Resolution No 001-11, and

reports the same to Council with the recommendation that the resolution be adopted.

Resolution No. 001-11 : “Authorizing the Mayor to sign Change Order No. 1

with Thaxton Construction Co., Inc., in the amount of $15,050, for the Three Retaining
Walls Project (Pacific Street, Stonewall Drive, and Skyline Road), to add soldier piles and

lagging to extend the retaining wall at Pacific Street by approximately 20 feet to



accommodate an expansion of the slip area which occurred after the project was
advertised for bids. Change Order No. I increases the contract from $174,940 to

$189,990.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to sign Change Order No. 1 with Thaxton

Construction Co., Inc., in the amount of $15,050, for the Three Retaining Walls Project (Pacific
Street, Stonewall Drive, and Skyline Road), to add soldier piles and lagging to extend the

retaining wall at Pacific Street by approximately 20 feet to accommodate an expansion of the

slip area which occurred after the project was advertised for bids. Change Order No. 1

increases the contract from $174,940 to $189,990.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 001-11, adopted.

3. Your Committee on Finance has had under consideration Resolution No 002-1 1, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 002--i I : “Authorizing the Mayor to sign and submit Community
Participation Program grant contracts and all related documents for ten (10) projects.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to sign and submit Community Participation
Program grant contracts and all related documents for ten (10) projects on behalf of the

following agencies:

Bob Burdette Center I1LEDAO52O $ 4,000
Charleston Area Alliance ii LEDAO1 39 $20,000
Charleston Area Alliance 11LEDAO141 $40,000
Charleston Area Alliance ii LEDAO51 3 $ 4,000
Good News Mountaineer Garage ii LEDAO51 8 $ 2,375
Kanawha City Community Association 11 LEDAO53O $35,000

Literacy Volunteers 11 LEDAOO3O $ 500

Pro-Kids, Inc. 1ILEDAO547 $ 1,000
WV International Film Festival 11LEDAOO3I $10,000
YWCA Sojourner’s Shelter 11 LEDAO535 $18,000

The question being on the adoption of the Resolution. A roll call was taken and there were;

yeas — 24, abstain- 1, absent - 3, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodril, Ealy, Haas, Kirk, Lane, Miller,

Minard,, Nichols, Reishman, Richardson, Sheets, Smith, Snodgrass, Stajduhar, Ta/kington,
Ware, Weintraub, White, Mayor Jones.

ABSTAIN. Salisbury
ABSENT:, Harrison, Persinger, Russell

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Resolution No. 002-11 adopted



4. Your Committee on Finance has had under consideration Resolution No 003-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 003-11 : “Authorizing the Mayor to sign and submit

Community Participation Program grant information sheets and all related documents for three

(3) agencies located within the City of Charleston.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to sign and submit Community Participation
Program grant information sheets and all related documents for the following agencies located

within the City of Charleston.

National Youth Science Foundation 11 LEDAO538 $1,500

Boys and Girls Club 11 LEDAO541 $4,370

Capitol Market, Inc. 08LEDA0959N $9,300

The question being on the adoption of the Resolution. A roll call was taken and there were;

yeas — 23, abstain- 2, absent - 3, as follows:

YEAS: Burka, Davis, Deneault, Dodrill, Ealy, Haas, Kirk, Lane, Miller,
Minard,, Nichols, Reishman, Richardson, Sheets, Smith, Snodgrass, Stajduhar, Ta/kington,
Ware, Weintraub, White, Mayor Jones.

ABSTAIN: Salisbunj, Burton

ABSENT:, Harrison, Persinger, Russell

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Resolution No. 003-11 adopted

5. Your Committee on Finance has had under consideration Resolution No 004-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 004-11 : “Authorizing the Finance Director to allocate funds

in the amount of $21,000 for acquisition of property located on the east end of Charleston for

the Religious Coalition for Community Renewal (RCCR) to be used for construction of one

single family housing unit.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Finance Director is hereby authorized and directed to allocate funds in the amount of

$21,000 for acquisition of property located on the east end of Charleston for the Religious
Coalition for Community Renewal (RCCR) to be used for construction of one single family
housing unit.

The question being on the adoption of the Resolution. A roll call was taken and there were;

yeas — 25, abstain- 0, absent - 3, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Haas, Kirk, Lane, Miller,

Minardi, Nichols, Reishman, Richardson, Salisbury, Sheets, Smith, Snodgrass, Stajduhar,
Ta/kington, Ware, Weintraub, White, Mayor Jones.

ABSENT:, Harrison, Persinger, Russell

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Resolution No. 004-11 adopted



6. Your Committee on Finance has had under consideration Resolution Number 005-11, and

reports the same to Council with the recommendation that the resolution be adopted.

Resolution No. 005-11 : “Authorizing the Mayor to receive and administer grant
funds in the amount of $843,800.00 from the West Virginia Governor’s Office of Highway Safety.
The funds will be used to purchase equipment and provide overtime and travel/training
expenses to police agencies in the four-county Metro Valley Highway Safety Program of

Kanawha, Boone, Clay, and Logan counties for the support of DU1, child passenger safety, Click

It or Ticket and other safety related programs.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to receive and administer grant funds in the

amount of $843,800.00 from the West Virginia Governor’s Office of Highway Safety. The funds

will be used to purchase equipment and provide overtime and travel/training expenses to police
agencies in the four-county Metro Valley Highway Safety Program of Kanawha, Boone, Clay,
and Logan counties for the support of DUI, child passenger safety, Click It or Ticket and other

safety related programs.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 005-11, adopted.

7. Your Committee on Finance has had under consideration Resolution Number 006-11, and

reports the same to Council with the recommendation that the resolution be adopted.

Resolution No. 006-11 “Authorizing the Mayor to receive and administer grant
funds from the West Virginia Division of Justice and Community Services, Juvenile Justice and

Delinquency Prevention, in the amount of $59,544, to provide funds for purchase of equipment
for the Charleston Police Department’s Juvenile Processing Area.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to receive and administer grant funds from the

West Virginia Division of Justice and Community Services, Juvenile Justice and Delinquency
Prevention, in the amount of $59,544, to provide funds for purchase of equipment for the

Charleston Police Department’s Juvenile Processing Area

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 006-11, adopted.

8. Your Committee on Finance has had under consideration Resolution Number 007-11, and

reports the same to Council with the recommendation that the resolution be adopted.

Resolution No. 007-11 : “Authorizing the Finance Director to issue a refund

in the amount of $42,642.78 to Hill, Peterson, Carper, Bee & Deitzler, PLLC for overpayment of

Business & Occupation (“B&O”) Tax for the period April 1, 2010 through September 30, 2010.

The refund is due to the taxpayer inadvertently reporting year-to-date revenues for the six and

nine month periods on their 2nd and 3~ quarter 2010 B&O Tax returns.”



Be it Resolved by the Council of the City of Charleston, West Virginia

That the Finance Director is hereby authorized and directed to issue a refund in the amount of

$42,642.78 to Hill, Peterson, Carper, Bee & Deitzler, PLLC for overpayment of Business &

Occupation (‘B&O”) Tax for the period April 1, 2010 through September 30, 2010. The refund is

due to the taxpayer inadvertently reporting year-to-date revenues for the six and nine month

periods on their 2r~ and 3d quarter 2010 B&O Tax returns.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 007-11, adopted.

9. Your Committee on Finance has had under consideration Resolution Number 008-11, and

reports the same to Council with the recommendation that the resolution be adopted.

Resolution No. 008-11 : “Authorizing a Memorandum of Understanding (“MOU”) to

be entered into between the Charleston City Collector and the Kanawha County Assessor (the
“Parties”) to facilitate the exchange of certain public information incorporated in the attached

MOU and made a part hereof.”

WHEREAS, the purpose of this agreement is to facilitate the exchange of certain public
information to aid the Parties in carrying out their respective operations related to real property
ownership and valuation of the same located in the City of Charleston, Kanawha County, West

Virginia; and

WHEREAS, the information exchange will enable the City to be more timely and accurate in

updating ownership records for municipal fee billings purposes and will enable the County to

identify any residential class 4 (rental) properties that are not listed on the tax rolls; now,

therefore

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Charleston City Collector and the Kanawha County Assessor (the “Parties”) are

hereby authorized and directed to enter into a Memorandum of Understanding (“MOU”) to

facilitate the exchange of certain public information to aid the Parties in carrying out their

respective operations related to real property, ownership and valuation of the same located in

the City of Charleston, Kanawha County, West Virginia. The MOU will become effective

following Council approval and may be terminated at any time and for any reason upon the

written notice of either of the Parties to the other.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 008-11, adopted.

10. Your Committee on Finance has had under consideration Resolution Number 009-11, and

reports the same to Council with recommendation that the resolution be adopted.

Resolution No. 009-11-Resolution requesting the City Council of the City of Charleston, West

Virginia to authorize the City of Charleston to file civil actions in the Circuit Court of Kanawha

County for the condemnation of property for sanitary sewer easements necessary for the

Sanitary Board of the City of Charleston, West Virginia to construct, install and complete its

Kanawha Two Mile Sewer Rehabilitation and Replacement Project.



WHEREAS, the Sanitary Board of the City of Charleston, West Virginia (the “Sanitary Board”) is

pursuing a sewer rehabilitation and replacement project in the Kanawha Two Mile area of the

City of Charleston (the “Project”) which is necessary to correct older, failing sewer collection

lines and is necessary for the health and welfare of the citizens of the City of Charleston;

WHEREAS, the Project includes the rehabilitation and/or replacement of approximately 106,000
feet of sewer lines, and numerous permanent easements and temporary construction

easements are necessary to undertake and complete the Project;

WHEREAS, the Sanitary Board and its rights-of-way agents have diligently sought easement

agreements for such necessary easements from the affected property owners and have

received and recorded many signed easement agreements;

WHEREAS, due to numerous factors including, but not limited to, out-of-state property owners,

properties held in heirships with numerous heirs, some whose location is unknown, and

uncooperative or uncommunicative property owners, the Sanitary Board has been unable to

obtain by negotiation and agreement all of the necessary sewer easements;

WHEREAS, the Sanitary Board has no choice but to request the City of Charleston to authorize

the filing of civil actions for the acquisition, pursuant to the City of Charleston’s power of eminent

domain, certain property interests in order to obtain the necessary sewer easements for the

Project; now, therefore,

Be it Resolved by the Council of the City of Charleston, West Virginia, as follows:

Section 1 To accomplish construction of the sewer rehabilitation and replacement project in the

Kanawha Two Mile area of the City of Charleston necessary for the health and welfare of the

citizens of the City of Charleston, the Sanitary Board of the City of Charleston, West Virginia
(“CSB”) must obtain easements across and through certain properties as set forth on Exhibit A

to this Resolution.

Section 2 The Sanitary Board requests the City Council of the City of Charleston to authorize

the City of Charleston, on behalf of and by and through the Sanitary Board and its counsel to file

civil actions for the acquisition for the Sanitary Board, pursuant to the power of eminent domain,
of the property interests set forth on Exhibit A and to take such other and further action as may

be reasonably necessary to acquire the property rights for easements necessary to construct,

install, operate, maintain, repair, replace, rehabilitate, line and remove sewer lines and

appurtenances thereto.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 009-11, adopted.

11. Your Committee on Finance has had under consideration Resolution Number 010-11, and

reports the same to Council with the recommendation that the resolution be adopted.

Resolution No. 010-11 : “Authorizing the Finance Director to amend the

2011-2012 General Fund budget as indicated on the attached list of accounts.”



Be it Resolved by the Council of the City of Charleston, West Virginia

That the Finance Director is hereby authorized and directed to amend the 2011-2012 General

Fund budget as indicated on the attached list of accounts.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 010-11, adopted.

12. Your Committee on Finance has had under consideration Resolution Number 011-11, and

reports the same to Council with the recommendation that the resolution be adopted.

Resolution No. 011-11 : “Authorizing the Mayor to enter into an agreement
with Tn-State Roofing & Sheet Metal Co., in the amount of $99,987, for Replacement of a

Section of the Roof at the Charleston Civic Center Convention Hall. The total price includes the

replacement of metal decking.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to enter into an agreement with Tn-State

Roofing & Sheet Metal Co., in the amount of $99,987, for Replacement of a Section of the Roof

at the Charleston Civic Center Convention Hall. The total price includes the replacement of

metal decking.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 011-11, adopted.

13. Your Committee onFinance has had under consideration a bid submitted by ELSAG North

America, in the amount of $20,375, for purchase of one MPH-900 License Plate Reader to be

used by MDENT on a selected vehicle. To be charged to Account No. 097-976-07-000-4-459,
Police—2007 COPS Meth Grant, and reports the same to Council with the recommendation

that the committee report be adopted

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the committee report adopted.

14. Your Committee on Finance has had under consideration Bill No. 7490, and reports the

same to Council with the recommendation that the Bill do pass.

Bill No. 4790 Supplementing Ordinance No. 4423 passed by the Council of The City
of Charleston, West Virginia, on March 6, 1989, and’ subsequent supplemental ordinances set

forth in said Bill, through Ordinance No. 7132 passed by the Council on March 7, 2005;

authorizing the design, acquisition and construction of certain extensions, additions, betterments

and improvements to the existing sewerage system of The City of Charleston; authorizing the

issuance of not more than $30,000,000 in aggregate principal amount of Sewerage System
Revenue Bonds, in one or more series as designated in a supplemental resolution, of The City
of Charleston, the proceeds of which shall be used, along with other funds and moneys of, or

available to, The City of Charleston which may be lawfully expended for such purposes, to

permanently finance the cost of such design, acquisition and construction, to fund reserve



accounts for such bonds and to pay other costs in connection therewith; providing for the rights
and remedies of and security for the registered owners of such bonds; and adopting other

provisions related thereto.

The question being on the passage of the Bill. A roll call was taken and there were; yeas — 25,
absent - 3, as follows:

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Haas, Kirk, Lane, Miller,

Minardi, Nichols, Reishman, Richardson, Salisbury, Sheets, Smith, Snodgrass, Stajduhar,
Ta/kington, Ware, Weintraub, White, Mayor Jones.

ABSENT:, Harrison, Persinger, Russell

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7482, passed

NEW BILLS

Introduced by Council member Ed Talkington, on September 6, 2011:

Bill No. 7491 - amending the Zoning Ordinance of the City of Charleston, West Virginia, enacted

the 1st day of January 2006, as amended, and the map made a part thereof, by rezoning from

an R-4 district to an R-10 district, that certain parcel of land situate at 810 Grant Street,

Charleston, West Virginia.
Refer to Municipal Planning Commission and Planning Committee.

ROLL CALL

YEAS: Burka, Burton, Davis, Deneault, Dodrill, Ealy, Haas, Kirk, Lane, Miller,

Minard,, Nichols, Reishman, Richardson, Salisbury, Sheets, Smith, Snodgrass, Stajduhar,
Ta/kington, Ware, Weintraub, White, Mayor Jones.

ABSENT: Harrision, Persinger, Russell

At 8:05 p.m., by a motion from Councilmember Harrison, Council adjourned until

Monday, September 19, 2011, at 7:00 p.m.

Danny Jones, Honorable Mayor

James M. Reishman, City Clerk
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AGENDA

CHARLESTON CITY COUNCIL

September 6, 2011

INVOCATION AND PLEDGE OF ALLEGIANCE

ROLL CALL

PUBLIC SPEAKERS

CLAIMS

TO READ AND DISPOSE OF COMMUNICATION

MISCELLANEOUS RESOLUTIONS

PLANNING

1. Bill No 7482: a Bill amending the Zoning Ordinance of the City of Charleston, West

Virginia, enacted the 1st day of January 2006, as amended, and the map made part
thereof, by rezoning from a R-4 district to a R-1 0 district, that certain parcel of land

situate at 2114 Pennsylvania Ave., Charleston, West Virginia.

FINANCE

1. Resolution No. 999-1 1—Authorizing the Mayor to Sign Change Order No. 3 with

Michael Baker Jr., Inc. Providing for Construction Inspection Services for the South Side

Bridge, Pier “C~ and Loudon Heights Bridge Project ($23,852)

2. Resolution No. 001-1 1—Change Order No. I with Thaxton Construction Co. for the

Three Retaining Walls Project as it Relates to Pacific Street ($15,050)

3. Resolution No. 002-11—Authorizing the Mayor to Sign and Submit Community
Participation Program Grant Contracts for Ten Projects

4. Resolution No. 003-11—Authorizing the Mayor to Sign and Submit Community
Participation Program Grant Information Sheets for Three Agencies

5. Resolution No. 004-1 1—Allocation of Funds for Acquisition of Property on the East

End for Religious Coalition for Community Renewal ($21,000)

6. Resolution No. 005-11—Authorizing the Mayor to Receive and Administer Grant

Funds from the WV Governor’s Highway Safety Program ($843,800)



7. Resolution No. 006-11—Authorizing the Mayor to Receive and Administer Grant

Funds from the WV Division of Justice and Community Services, Juvenile Justice and

Delinquency Prevention ($59,544)

8. Resolution No. 007-11—Authorizing Refund to Hill, Peterson, Carper, Bee and

Deitzler, PLLC for Overpayment of B&O Taxes for the Period Apnhl, 2010 through
September 30, 2010 ($42,642.78)

9. Resolution No. 008-11—Authorizing Memorandum of Understanding between the

Charleston City Collector and the Kanawha County Assessor to Facilitate Exchange of

Public Information Relating to Real Property Ownership and Valuation of Same

10. Resolution No. 009-11—Requesting City Council to Authorize the City of Charleston

to File Civil Actions in the Circuit Court of Kanawha County for Condemnation of

Property for Sanitary Sewer Easements Necessary for the Sanitary Board to Complete
•its Kanawha Two Mile Sewer Project

11. Resolution No. 010-11—Budget Revision No. 3—FY 2011-2012 (General Fund)

12. Resolution No. 011-11—Agreement for Replacement of a Section of the Roof at the

Charleston Civic Center Convention Hall ($99,987)

13. Purchase of MPH-900 License Plate Reader for MDENT ($20,375)

14. Bill No. 7490—Sewerage System Bond Supplemental Ordinance

REPORTS OF OFFICERS

NEW BILLS INTRODUCED

UNFINISHED BUSINESS OR MISCELLANEOUS BUSINESS

ROLL CALL

THE NEXT REGULAR MEETING OF COUNCIL WILL BE

Monday, September 19, 2011 at 7:00 p.m.



JOURNAL

OF THE

COUNCIL

CITY OF CHARLESTON

WEST VIRGINIA

September 19, 2011

THE COUNCIL MET IN CHAMBERS OF THE CITY BUILDING AT 7:00 P.M.,
FOR THE SECOND MEETING IN THE MONTH OF SEPTEMBER ON THE 19th DAY,
IN THE YEAR 2011, AND WAS CALLED TO ORDER BY THE HONORABLE

MAYOR, DANNY JONES. THE INVOCATION WAS DELIVERED BY RICHARDSON

AND THE PLEDGE OF ALLEGIANCE WAS LED BY WHITE.

BURKA CLOWSER

DAVIS DENEAULT DODRILL

EALY HAAS

KIRK LANE MILLER

NICHOLS PERSINGER

REOSHMAN RICHARDSON RUSSELL

SALISBURY SHEETS SMITH

SNODGRASS STAJDUHAR TALKINGTON

WHITE

MAYOR JONES

WITH TWENTY-THREE MEMBERS BEING PRESENT, THE MAYOR DECLARED A

QUORUM.

PENDING THE READING OF THE JOURNAL OF THE PREVIOUS MEETING,
THE READING THEREOF WAS DISPENSED WITH AND THE SAME DULY

APPROVED.



PUBLIC SPEAKERS

Don Boardwine — Kanawha Animal Shelter

Vickie Hairston — Work Release Center

CLAIMS

A claim of Harley Hodges, 1145 Woodward Dr., Charleston, WV; alleges damage to vehicle.

Refer to City Solicitor

A claim of Dewey Lee Taylor, 906 Rugby St., Charleston, WV; alleges damage to property.
Refer to City Solicitor

A claim of Robert Loughry, 3907 Staunton Ave., Charleston, WV; alleges damage to vehicle.

Refer to City Solicitor

A claim of Pete and Julie Schleider, 4502 Kanawha Ave., SE, Charleston, WV; alleges damage to

vehicle. Refer to City Solicitor

A claim of Michael Hairston, 206 Bream St., Charleston, WV; alleges damage to property.
Refer to City Solicitor

A claim of Carol Brown, 204 Bream St., Charleston, WV; alleges damage to property.
Refer to City Solicitor

A claim of Anna Farrister, 1209 Homer St., Charleston, WV; alleges damage to property.
Refer to City Solicitor

PUBLIC HEARING

Bill No. 7490 - Bill No. 7490 A Bill authorizing the design, acquisition and construction of certain

extensions, additions, betterments and improvements to the existing sewerage system of The

City of Charleston; authorizing the issuance of not more than $30,000,000 in aggregate principal
amount of Sewerage System Revenue Bonds, in one or more series as designated in a

supplemental resolution, of The City of Charleston, the proceeds of which, shall be used, along
with other funds and moneys of, or available to, The City of Charleston which may be lawfully
expended for such purposes, to permanently finance the cost of such design, acquisition and

construction, to fund reserve accounts for such bonds and to pay other costs in connection

therewith; providing for the rights and remedies of and security for the registered owners of such

bonds; and adopting other provisions related thereto.

With no speaker from the Public to speak in favor of or opposed to the Public Hearing the Chair

declared the Public Hearing on Bill 7490 closed.

MISCELLANEOUS RESOLUTIONS

Resolution No. 012-11

Introduced in Council: September 19, 2011 Passed by Council: September 19, 2011

Sponsored by: Tom Lane, President

Jack Harrison, Majority Leader



Bobby Reishman, Minority Leader

WHEREAS, Mike Clowser, a member of Charleston City Council since 2003, was

recently elected Chairman of the Associated General Contractors of America’s Executive

Leadership Council; and

WHEREAS, the General Contractors of America is an association representing
33,000 general contractors, specialty contractors, service providers and suppliers throughout
the United States; and

WHEREAS, the Executive Leadership Council of the Association is comprised of

95 chapter executives with a mission to provide continuous and timely professional
development, networking opportunities and leadership skills to its members; and

WHEREAS, Mike Clowser’s leadership role with this important national

association provides prominence for West Virginia and the City of Charleston; and

WHEREAS, a small measure of this prominence was brought to Charleston

through Mike Clowser’s position in an announcement on August 30, 2011, in which statistics on

construction jobs were announced at the new West Side Elementary School. At this

announcement this new Charleston school was featured for cutting edge technologies in school

construction.

NOW THEREFORE, BE IT RESOLVED BY THE CHARLESTON CITY

COUNCIL: That it recognize its own member, Councilman Mike Clowser, for his many

accomplishments and in particular his becoming Chairman of the Executive Leadership Council

of the General Contractors of Americas and in this capacity for bringing honor and recognition to

West Virginia and the City of Charleston.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 012-11, adopted.

Resolution No. 017-11

Introduced in Council: Adopted by Council:

September 19, 2011
_________________

Introduced by: Referred to:

Tom_Lane
_______________________

Resolution No. 017-11 “A Resolution pursuant to the authority granted in the Code of the

City of Charleston Chapter Two, Section 70, to amend Appendix A of the Code of the City of

Charleston, Rules of Council, Rule No. 2, regarding the standing committees of City Council.

Now, therefore, be it Resolved by the Council of the City of Charleston, West Virciinia

That pursuant to the authority granted in the Code of the City of Charleston Chapter Two,
Section 70, Appendix A of the Code of the City of Charleston, Rules of Council, Rule No. 2

Committees, is hereby amended as follows:



Rule No. 2. - Committees.

(a) The city council shall have the following standing committees:

Committee on finance.

Committee on ordinance and rules.

Committee on planning.

Committee on fire, police and public safety.

Committee on health and canitation

Committee on parks and recreation.

Committee on streets and traffic.

Committee on environment and recycling.

Committee on the homeless.

Committee on city employees.

Committee on Urban Renewal.

Committee on Facilities.

Committee on Parking Facilities

(b) All standing committees shall consist of not less than three nor more than nine members

unless the city council by resolution specifically provides otherwise. All standing committees

shall be appointed by the mayor, except the committee on city employees, whose members

and chair shall be appointed by the president, majority leader and minority leader of the council.

The members of the Committee on Parking Facilities shall be the same as those appointed and

serving as the members of the Committee on Finance

(c) In addition to the foregoing standing committees, the city council may authorize such select

committees as may be provided by resolution.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 017-11, adopted. NAYS: Kirk, Smith, Sheets

FINANCE

Councillperson Robert Reishman, Chairperson of the Council Committee on Finance, submitted

the following reports.

1. Your Committee on Finance has had under consideration Resolution No 013-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 013-11 : ‘Authorizing the Mayor to apply for the FY 2011

Emergency Management Performance Grant (“EMPG”) through the West Virginia Division of

Homeland Security and Emergency Management. This grant will assist the City in continuing



and improving its emergency management response system and will reimburse the City 50% for

most of the operating and other costs incurred by the Office of Emergency Services and

Homeland Security.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to apply for the FY 2011 Emergency
Management Performance Grant (“EMPG”) through the West Virginia Division of Homeland

Security and Emergency Management. This grant will assist the City in continuing and

improving its emergency management response system and will reimburse the City 50T for

most of the operating and other costs incurred by the Office of Emergency Services and

Homeland Security.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 013-11, adopted

2. Your Committee on Finance has had under consideration Resolution No 014-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 014-11 “Authorizing the Mayor to sign and submit a Community
Participation Program grant contract and all related documents on behalf of one agency.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to sign and submit a Community Participation
Program grant contract and all related documents on behalf of the following agency:

WV Master Gardeners Association 11 LEDAOO34 $10,000.00

The question being on the adoption of the Resolution. A roll call was taken and there were;

yeas — 23, absent - 5, as follows:

YEAS: Burka, Davis, Deneault, Dodrill, Ealy, Haas, Kirk, Lane, Miller,

Nichols, Persinger, Reisliman, Richardson, Russell, Salisbuty, Sheets, Smith, Snodgrass,
Stajduhar, Ta/kington, White, Mayor Jones.

ABSENT: Burton, Harrison, Minard,, Ware, Weintraub

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Resolution No. 014-11 adopted

3. Your Committee on Finance has had under consideration Resolution No 015-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 015-11 : “Authorizing the Finance Director to allocate funds

in the amount of $30,000.00 for acquisition of one (1) HOME project located in Charleston on

the West Side.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Finance Director is hereby authorized and directed to allocate funds in the amount of

$30,000.00 for acquisition of one (1) HOME project located in Charleston on the West Side.

The question being on the adoption of the Resolution. A roll call was taken and there were;



yeas — 23, absent - 5, as follows:

YEAS: Burka, Davis, Deneault, Dodrill, Ealy, Haas, Kirk, Lane, Miller,
Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith, Snodgrass,
Stajduhar, Ta/kington, White, Mayor Jones.

ABSENT: Burton,Harrison, Minardi, Ware, Weintraub

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Resolution No. 015-11 adopted

4. Your Committee on Finance has had under consideration Resolution No 016-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 016-11 : “Authorizing the Mayor to enter into an agreement
with Pipe Plus, Inc., in the amount of $234,850, for 2011 Storm Sewer Projects at Ferry Street,
Northwood Road, Loudon Heights Road and Myrtle Road.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor is hereby authorized and directed to enter into an agreement with Pipe Plus,

Inc., in the amount of $234,850, for 2011 Storm Sewer Projects at Ferry Street, Northwood

Road, Loudon Heights Road and Myrtle Road.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 016-11, adopted

REPORTS OF OFFICERS

1. Report of the City of Charleston, Municipal Court Financial Statements; August 2011.

Reôeived and Filed.

2. City Treasurer’s Report to City Council Month Ending August 2011.

Received and Filed.

NEW BILLS

Introduced by Council member Robert Sheets, on September 19, 2011:

Bill No. 7493 - A Bill to establish a FIVE minute Parking Zone on the easterly side of Ruffner

Avenue from a point 110’ North of Jackson Street to point 132’ North of Jackson Street and

amending the Traffic Control Map and Traffic Control File, established by the Code of the City of

Charleston, West Virginia, two thousand and three, as amended, Traffic Law, Section 263,
Division 2, Article 4, Chapter 114, to conform therewith.

Refer to the Streets and Traffic Committee.

Introduced by Council member Cubert Smith, on September 19, 2011:

Bill No. 7494 - A Bill to establish a No Parking Anytime Tow Away Zone on both sides of Dudley
Drive from a point 70’ West of Greenbrier Street to a point 220’ West of Greenbrier Street and

amending the Traffic Control Map and Traffic Control File, established by the Code of the City of

Charleston, West Virginia, two thousand and three, as amended, Traffic Law, Section 263,

Division 2, Article 4, Chapter 114, to conform therewith.

Refer to the Streets and Traffic Committee.



Introduced by Council member Robert Reishman, on September 19, 2011:

Bill No. 7495 - “A BILL to authorize the Mayor on behalf of the City of Charleston to grant and

convey to the Sanitary Board of the City of Charleston, a permanent sanitary sewer easement

on a parcel of property located in Kanawha County, West Virginia, in the North Charleston Tax

District, more particularly designated as Tax Map 92, Parcel 56, in which the City of Charleston

owns an interest.

Refer to the Finance Committee.

ROLL CALL

YEAS: Burka, Davis, Deneault, Dodrill, Ealy, Haas, Kirk, Lane, Miller,

Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith, Snodgrass,
Stajduhar, Talkington, White, Mayor Jones.

ABSENT: Burton,Harrison, Minard,, Ware, Weintraub

At 7:45 p.m., by a motion from Councilmember Lane, Council adjourned until

Monday, October 3, 2011, at 7:00 p.m.

Danny Jones, Honorable Mayor

James M. Reishman, City Clerk

7



AGENDA

CHARLESTON CITY COUNCIL

September 19, 2011
Amended

INVOCATION AND PLEDGE OF ALLEGIANCE

ROLL CALL

PUBLIC SPEAKERS

CLAIMS

PUBLIC HEARING - Bill No. 7490 - Sewerage System Bond Supplemental Ordinance

TO READ AND DISPOSE OF COMMUNICATION

MISCELLANEOUS RESOLUTIONS

1. Resolution No. 017-11—A Resolution amending Rule No.2 of the Rules of Council

regarding the standing committees of City Council.

FINANCE

1. Resolution No. 013-1 1—Authorizing the Mayor to Apply for FY 2011 Emergency
Management Performance Grant (“EMPG”)

2. Resolution No. 014-11—Authorizing the Mayor to Sign and Submit Community
Participation Program Grant Contract on Behalf of One Agency ($10,000)

3. Resolution No. 015-11—Authorizing the Finance Director to Allocate Funds for

Acquisition of One HOME Project ($30,000)

4. Resolution No. 016-1 1—Agreement for 2011 Storm Sewer Projects

REPORTS OF OFFICERS

NEW BILLS INTRODUCED

UNFINISHED BUSINESS OR MISCELLANEOUS BUSINESS

ROLL CALL

THE NEXT REGULAR MEETING OF COUNCIL WILL BE

Monday, October 3, 2011 at 7:00 p.m.



JOURNAL

OF THE

COUNCIL

CITY OF CHARLESTON

WEST VIRGINIA

December 5, 2011

THE COUNCIL MET IN CHAMBERS OF THE CITY BUILDING AT 7:00 P.M.,
FOR THE FIRST MEETING IN THE MONTH OF DECEMBER ON THE 5TH DAY, IN

THE YEAR 2011, AND WAS CALLED TO ORDER BY THE HONORABLE MAYOR,
DANNY JONES. THE INVOCATION WAS DELIVERED BY HARRISON AND THE

PLEDGE OF ALLEGIANCE WAS LED BY MASON SUTLER.

BURKA BURTON CLOWSER

DAVIS DENEAULT DODRILL

EALY HAAS HARRISON

KIRK LANE MILLER

MINARDI NICHOLS PERSINGER

REISHMAN RICHARDSON RUSSELL

SALISBURY SHEETS SMITH

SNODGRASS STAJDUHAR TALKINGTON

WARE WEINTRAUB WHITE

MAYOR JONES

WiTH TWENTY- EIGHT MEMBERS BEING PRESENT, THE MAYOR DECLARED A

QUORUM.

PENDING THE READING OF THE JOURNAL OF THE PREVIOUS MEETING,
THE READING THEREOF WAS DISPENSED WITH AND THE SAME DULY

APPROVED.



PUBLIC SPEAKERS

1. Pat McGill

2. Phillip Dunn
3. Denise Giardina

4. Paul Harrison

5. Trebor Sutler

CLAIMS

A claim of Carolyn Miller, 1061 Branch Rd., Belle, WV; alleges damage to vehicle.

Refer to City Solicitor

APPOINTMENTS

TO: JAMES REISHMAN

CITY CLERK

FROM: DANNY JONES

MAYOR

RE: MUNICIPAL HOME RULE COMMIUEE

DATE: DECEMBER 5, 2011

I am reappointing a special committee of City Council to explore the City of Charleston’s

options, opportunities and implications under the state’s municipal home rule legislation:

Jack Harrison, Chairman

Bobby Reishman, Vice Chairman

Mary Jean Davis

Andy Richardson

Chris Dodrill

Sam Minardi

Tom Lane

Kasey Russell

Jerry Ware

Received and Filed.
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TO: JAMES REISHMAN

CITY CLERK

FROM: DANNY JONES

MAYOR

RE: MUNICIPAL PLANNING COMMISSION

DATE: DECEMBER 5, 2011

I recommend that Danny Scalise, 123 Sheridan Circle, Charleston, WV 25314, be appointed to

the Municipal Planning Commission, with an initial term to expire July 1, 2013. He is replacing
Ruth Elam.

I respectfully request City Council’s approval of this recommendation.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the appointment confirmed.

STREETS AND TRAFFIC

Councillperson Joe Deneault, Chair Chairperson of the Council Committee on Streets and

Traffic, submitted the following reports.

1. Your Committee on Streets and Trafic has had under consideration Bill No 7504, and reports
the same to Council with the recommendation that the bill do pass.

Bill No. 7504 - A Bill to amend and reenact Ordinance #4577 passed by Council June 18, 1990

relating to a No Parking Anytime Tow Away zone on the North side of Kanawha Boulevard, East

from a point 400 feet east of Ruffner Avenue to a point 454 feet east of Ruffner Avenue, and

amending the Traffic Control Map and Traffic Control File, established by the Code of the City of

Charleston, West Virginia, two thousand and three, as amended, Traffic Law, Section 263,
Division 2, Article 4, Chapter 114, to conform therewith.

Be it Ordained by the Council of the City of Charleston, West Virginia

Section 1. A No Parking Anytime Tow Away zone is hereby established on the North side of

Kanawha Boulevard, East from a point 329 feet east of Ruffner Avenue to a point 454 feet east

of Ruffner Avenue.

Section 2. The Traffic Control Map and Traffic Control File, established

by the code of the City of Charleston, West Virginia, two thousand and three, as

amended, Traffic Law, Section 263, Division 2, Article 4, Chapter 114, shall be and

hereby are amended, to conform to this Ordinance.

Section 3. All prior Ordinances, inconsistent with this Ordinance are hereby repealed to the

extent of said inconsistency.
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The question being on the passage of the Bill. A roll call was taken and there were; yeas —28,
absent - 0, as follows:

YEAS.~ Burka, Burton, Clowser, Davis, Deneault, Dodrill, Ealy, Haas, Harrison, Kirk, Lane,
Miller, Minardi, Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith,
Snodgrass, Stajduhar, Ta/kington, Ware, Weintraub ,White, Mayor Jones.

ABSENT:

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7504, adopted.

2. Your Committee on Streets and Trafic has had under consideration Bill No 7505, and reports
the same to Council with the recommendation that the bill do pass.

Bill No. 7505 - A Bill to amend and reenact Bill number 7314 passed by Council January 22,
2008 relating to a STOP intersection on Graff Lane at Quarry Ridge South requiring vehicles on

Graff Lane to STOP at Quarry Ridge South, and amending the Traffic Control Map and Traffic

Control File, established by the Code of the City of Charleston, West Virginia, two thousand and

three, as amended, Traffic Law, Section 263, Division 2, Article 4, Chapter 114, to conform

therewith.

Be it Ordained by the Council of the City of Charleston, West Virginia

Section 1. A STOP intersection at the intersection of Quarry Ridge South and Graff Lane

requiring vehicles traveling North to STOP and requiring vehicles traveling South to STOP

except when turning right is hereby established.

Section 2. The Traffic Control Map and Traffic Control File, established

by the code of the City of Charleston, West Virginia, two thousand and three, as

amended, Traffic Law, Section 263, Division 2, Article 4, Chapter 114, shall be and

hereby are amended, to conform to this Ordinance.

Section 3. All prior Ordinances, inconsistent with this Ordinance are hereby repealed to the

extent of said inconsistency.

The question being on the passage of the Bill. A roll call was taken and there were; yeas —28,
absent - 0, as follows:

YEAS: Burka, Burton, Clowser, Davis, Deneault, Dodrill, Ealy, Haas, Harrison, Kirk, Lane,

Miller, Minardi, Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith,

Snodgrass, Stajduhar, Ta/kington, Ware, Weintraub
,
White, Mayor Jones.

ABSENT:

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7505, adopted.

3. Your Committee on Streets and Trafic has had under consideration Resolution No 047-11,
and reports the same to Council with the recommendation that the resolution be adopted.

WHEREAS: The City of Charleston’s Riverfront Development Plan, developed by Sasaki

Associates in conjunction with City Council and many citizens, recommended

several ideas for calming traffic along Kanawha Boulevard on the northern side

of the riverbank as a means to connect people with the Kanawha River more

safely and effectively; and
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WHEREAS: The uninterrupted flow of vehicle traffic along Kanawha Boulevard poses a

significant safety concern for pedestrians crossing the Boulevard and constitutes

a major barrier between citizens and their ability to enjoy recreation and reflection

along the riverbank; and

WHEREAS: A study by Transportation for America cited the Charleston metropolitan area’s

relatively high number of traffic accidents involving pedestrians and urged the

City to take pro-active steps to make our community safer for pedestrians; and

WHEREAS: As part of the City or Charleston’s efforts to improve safety and strengthen the

connection between our community and the riverfront, as recommended by the

Riverfront Development Committee of Cty Council, the uninterrupted flow of

traffic on Kanawha Boulevard already has been changed at two key locations —

Florida Street and Pennsylvania Avenue — with no adverse impacts on traffic and

an important positive effect on safety at those intersections; and

WHEREAS: When the initial traffic signal changes for Kanawha Boulevard’s crosswalks were

proposed in 2006, several community organizations endorsed the proposal as a

way to promote safety and access to the riverfront, including: the West Side

Neighborhood Association, West Side Main Street, East End Main Street, the

East End Association, West Virginia Trails Coalition, Mountain State Wheelers

Bicycle Club, Kanawha-Charleston Health Department, and West Virginia On the

Move; and

WHEREAS: The City’s efforts to improve safety and strengthen the connection to the river

can and will bear more fruit as the uninterrupted flow of vehicular traffic is re

examined and restricted at five other intersections within the city’s jurisdiction of

Kanawha Boulevard: Clendenin Street, McFarland Street, Leon Sullivan Way,
Brooks Street and Morris Street; and

WHEREAS: The West Virginia Division of Highways is working with the City of Charleston on

a project to upgrade the traffic signal system in Charleston and install new

signals throughout the City on both State-maintained roads and City streets; and

WHEREAS: In conjunction with that project, WVDOH leaders have expressed a willingness to

redefine traffic flow patterns where City leaders and officials deem changes as

necessary or appropriate; and

WHEREAS: The WVDOH traffic signal project provides a timely and cost effective means by
which the City of Charleston can improve public safety — especially for

pedestrians — and public enjoyment of the riverfront without much impact on the

flow of traffic into or through our community.

Therefore be it resolved by The Council and Mayor

of The City of Charleston, West Virginia

That the elected leadership of the City of Charleston endorses new traffic signal programs to

replace the uninterrupted eastbound flow of traffic along Kanawha Boulevard with traffic signals
that include actuated exclusive pedestrian movements at the intersections of Clendenin Street,

McFarland Street, Leon Sullivan Way, Brooks Street and Morris Street. We believe that these
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changes will improve safety for pedestrians in our City and increase the connection between our

citizens and activities along the riverfront with little or no appreciable impact on the flow of

traffic.

Upon passage, the City Clerk of Charleston is authorized to forward this resolution to

appropriate officials with the West Virginia Division of Highways and the State Legislators who

represent the area in question.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 047-11, adopted.

FINANCE

Councillperson Jack Harrison, Chair Chairperson of the Council Committee on Finance,

submitted the following reports.

1. Your Committee on Finance has had under consideration Resolution No 056-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 056-11 : “Authorizing the Finance Director to amend the 2011-2012 Civic

Center Budget as indicated on the attached list of accounts.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Finance Director is hereby authorized and directed to amend the 2011-2012 Civic

Center Budget as indicated on the attached list of accounts.

The question being on the adoption of the Resolution. A roll call was taken and there were;

yeas —28, absent - 0, as follows:

YEAS: Burka, Burton, Clowser, Davis, Deneault, Dodrill, Ealy, Haas, Harrison, Kirk, Lane,

Miller, Minardi, Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith,

Snodgrass, Stajduhar, Ta/kington, Ware, Weintraub
,
White, Mayor Jones.

ABSENT.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Resolution No. 056-11 adopted.

2. Your Committee on Finance has had under consideration Resolution No 057-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 057-11 : “Authorizing the Finance Director to amend the 2011-2012

General Fund budget as indicated on the attached list of accounts.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Finance Director is hereby authorized and directed to amend the 2011-2012 General Fund

budget as indicated on the attached list of accounts.

The question being on the adoption of the Resolution. A roll call was taken and there were;

yeas —28, absent - 0, as follows:
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YEAS: Burka, Burton, Clowser, Davis, Deneault, Dodrill, Ealy, Haas, Harrison, Kirk, Lane,

Miller,Minard,, Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith,

Snodgrass, Stajduhar, Ta/kington, Ware, Weintraub
,
White, Mayor Jones.

ABSENT:

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Resolution No. 057-11 adopted.

3. Your Committee on Finance has had under consideration Resolution No 058-11, and reports
the same to Council with the recommendation that the resolution be adopted.

A resolution supplementing Ordinance No. 7490, passed by the Council of The City of

Charleston, West Virginia, on September 6, 2011, which supplemented Ordinance No. 4423

passed by the Council on March 6, 1989, as supplemented by Ordinance No. 4506 passed by
the Council on November 6, 1989, by Ordinance No. 4954 passed by the Council on May 3,

1993, by Ordinance No. 6276 passed by the Council on September 3, 1996, by Ordinance No.

6349 passed by the Council on June 2, 1997, by Ordinance No. 6532 passed by the Council on

November 16, 1998, by Ordinance No. 6544 passed by the Council on February 1, 1999, by
Ordinance No. 6670 passed by the Council on February 5, 2001, by Ordinance No. 6777

passed by the Council on March 19, 2001, by Ordinance No. 6948 passed by the Council on

November 4, 2002; by Ordinance No. 6977 passed by the Council on May 19, 2003, and by
Ordinance No. 7132, passed by the Council on March 7, 2005; authorizing the issuance of

$25,877,009 in aggregate principal amount of Sewerage System Revenue Bonds, Series 2011

A, of The City of Charleston, the proceeds of which, shall be used, along with other funds and

moneys of, or available to, The City of Charleston which may be lawfully expended for such

purposes, to permanently finance the cost of design, acquisition and construction of certain

extensions, additions, betterments and improvements to the existing sewerage system of The

City of Charleston, to fund a reserve account for such bonds and to pay other costs in

connection therewith; providing for the rights and remedies of and security for the registered
owners of such bonds; and adopting other provisions related thereto.

WHEREAS, the Council (the “Council”) of The City of Charleston, West Virginia

(the “City”), on September 6, 2011, adopted Ordinance No. 7490, which became effective

following a public hearing on September 19, 2011 (the “Ordinance”), authorizing the issuance of

The City of Charleston Sewerage System Revenue Bonds, in an aggregate principal amount not

to exceed $30,000,000, in one or more series, to permanently finance the cost of design,

acquisition and construction of certain extensions, additions, betterments and improvements to

the sewerage system of the City (the “Project”);

WHEREAS, capitalized terms used herein and not otherwise defined herein shall

have the same meanings set forth in the Ordinance when used herein;

WHEREAS, pursuant to the Ordinance, the Council desires to issue its

Sewerage System Revenue Bonds, Series 2011 A (the “Bonds”) in an aggregate principal
amount of $25,877,009, to permanently finance the costs of the Project to fund a reserve

account, and to pay the costs of issuance of the Bonds;
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WHEREAS, the Ordinance provides for the issuance of the Bonds, all in

accordance with Chapter 16, Article 13 of the Code of West Virginia, 1931, as amended (the

“Act”), and further provides that the exact principal amount, series designation, date, maturity
date, redemption provision, interest rate, interest and principal payment dates, sale price and

other terms of and matters relating to, the Bonds should be established by a supplemental
resolution;

WHEREAS, the Bonds are proposed to be purchased by the West Virginia Water

Development Authority (the “Authority”), on behalf of the West Virginia Department of

Environmental Protection (the “DEP”) pursuant to the West Virginia Clean Water SRF Program

pursuant to the terms and conditions set forth under a Loan Agreement by and among the City,
the Authority and the DEP (collectively, the “Loan Agreement”); and

WHEREAS, the Council deems it essential and desirable that this resolution (the

“Supplemental Resolution”) be adopted, that the Loan Agreement be entered into by the City,
that parameters be established for the exact principal amount, series designation, date, maturity
date, redemption provision, interest rate, interest and principal payment dates, sale price and

other terms of the Bonds in the manner stated herein, and that other matters relating to the

Bonds be herein provided for.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF

CHARLESTON, WEST VIRGINIA, AS FOLLOWS:

Section 1. It is hereby found and determined that:

(A) The Notice of Public Hearing and Abstract of Bond Ordinance (the

“Notice”) was duly published in The Charleston Gazette and The Charleston Daily Mail, 2

qualified newspapers published and of general circulation in the Issuer, with the first publication
thereof being not less than 10 days before the day set by the Bond Ordinance and the Notice for

the public hearing at which interested persons may appear before the Council and present

protests and suggestions and with the last publication thereof being prior to said date set by the

Bond Ordinance and the Notice for the public hearing, and a copy of the Affidavit of Publication

reflecting such publications is incorporated herein by reference;

(B) In accordance with the Bond Ordinance and the Notice, the Clerk has

maintained in his or her office a certified copy of the Bond Ordinance for review by interested

persons during the regular office hours of such office;

(C) In Council chambers, City Hall, Charleston, West Virginia, on September
19, 2011, at 7:00 p.m., prevailing time, in accordance with the Bond Ordinance and the Notice,

the Council met for the purpose of hearing protests and suggestions regarding whether the

Bond Ordinance should be put into effect and heard all protests and suggestions with regard

thereto;
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(D) At the public hearing, no significant reasons were presented that would

require modification or amendment of the Bond Ordinance and no written protest with regard
thereto was filed by 30 percent or more of the freeholders of the Issuer; and

(E) The Bond Ordinance shall be put into effect as of the date hereof and the

Bonds contemplated thereby shall be issued, all as provided in the Bond Ordinance and this

Supplemental Resolution.

Section 2 Pursuant to the Ordinance and the Act, this Supplemental
Resolution is adopted and there are hereby authorized and ordered to be issued the:

There is hereby authorized The City of Charleston Sewerage System Revenue

Bonds, Series 2011 A (West Virginia SRF Program) (the “Bonds”) in the aggregate principal
amount of $25,877,009 which will be initially represented by a single bond, numbered AR-i.

The Bonds shall be dated the date of delivery, shall finally mature on September 1, 2033, and

shall bear interest at a rate of 2% per annum. The principal and interest on the Bonds shall be

payable quarterly on March 1, June 1, September 1, and December 1 of each year,

commencing December 1, 2013, in the amounts as set forth in the Schedule Y attached to the

Loan Agreement and incorporated in and made a part of the Bonds. The Issuer hereby

approves and shall pay the SRF Administrative Fee equal to 1% of the principal amount of the

Bonds set forth in the Schedule Y attached to the Loan Agreement. The SRF Administrative

Fee shall be considered Operating Expenses of the City (Sanitary Board). The Bonds shall be

subject to redemption upon the written consent of the Authority and the DEP, and upon payment
of the redemption premium, if any, and otherwise in compliance with the Loan Agreement, so

long as the Authority shall be the Registered Owner of the Bonds.

Section 3 All other provisions relating to the Bonds shall be as provided in the

Ordinance. The text of the Bonds shall be in substantially the forms provided in the Ordinance.

The execution of the Bonds by the Mayor shall be conclusive evidence of any approval required

by this Sectipn.

Section 4 The Loan Agreement for the Bonds by and among the Authority, the

City, and the DEP, substantially in the form to be attached hereto as Exhibit A, and the

execution and delivery (in multiple counterparts) by the Mayor thereof shall be and the same are

hereby authorized, approved, ratified and directed. The Mayor is authorized to execute and

deliver the Loan Agreement with such changes, insertions and omissions as may be approved

by the Mayor. The execution of the Loan Agreement by the Mayor shall be conclusive evidence

of any approval required by this Section, and authorization of any action required by the Loan

Agreement relating to the issuance and sale of the Bonds. The City hereby affirms all

covenants and representations made in the Loan Agreement and in the application to the DEP

and the Authority. The price of the Bonds shall be 100% of par value, there being no interest

accrued thereon.

Section 5 The City hereby appoints and designates the West Virginia Municipal

Bond Commission, Charleston, West Virginia (the “Commission”), as the Paying Agent for the

Bonds.
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Section 6 The City hereby appoints and designates United Bank, Inc.,

Charleston, West Virginia, as the Registrar for the Bonds and the Depository Bank for the

Bonds Construction Trust Fund (the “Depository Bank” or ‘Registrar”). The City hereby
appoints JPMorgan Chase Bank, NA, Charleston, West Virginia, as the Depository Bank for the

Revenue Fund. The City approves and accepts the Registrar’s Agreement to be dated the date

of delivery of the Bonds, by and between the Issuer and the Registrar, and the execution and

delivery of the Registrar’s Agreement by the Mayor, and the performance of the obligations
contained therein on behalf of the Issuer, are hereby authorized, directed and approved.

Section 7 The Bonds shall be issued on a parity with the First Lien Bonds with

respect to liens, pledge and source of and security for payment and in all respects. The Bonds

shall be secured by a first lien on the Net Revenues derived from the System on a parity with

the First Lien Bonds but senior and superior to the Second Lien Bonds.

Section 8 Bonds proceeds in the am9unt of $-0- shall be deposited in the Series

2011 A Bonds Sinking Fund as capitalized interest.

Section 9 Bonds proceeds in the amount of $1,573,017 shall be deposited in

the Series 2011 A Bonds Reserve Account.

Section 10 The Council hereby finds and determines (A) that none of the items

for which payment is proposed to be made has formed the basis for any disbursement

theretofore made; (B) that each item for which the payment is proposed to be made is or was

necessary in connection with the Project and constitutes a Cost of the Project; (C) that each of

such costs has been otherwise properly incurred; and (D) that payment for each of the items

proposed is now due and owing. The Council hereby approves, authorizes and directs the

payment of the invoices authorized by the Sanitary Board.

Section 11 The Mayor and City Clerk are hereby authorized and directed to

execute and deliver such other documents, agreements and certificates required or desirable in

connection with the Bonds. The City hereby approves and accepts all contracts or agreements

relating to the financing, design, acquisition and construction of the Project and hereby
authorizes the Sanitary Board to enter into all contracts or agreements relating to the design,

acquisition and construction of the Project. The Manager of the Sanitary Board is hereby
authorized to execute all pay requests under the Bonds.

Section 12 The design, acquisition and construction of the Project and the

financing thereof with proceeds of the Bonds are in the public interest, serve a public purpose of

the City and will promote the health, welfare and safety of the residents of the City.

Section 13 The City hereby determines to invest all moneys in the funds and

accounts established by the Ordinance held by the Depository Bank until expended, in Money
Market accounts secured by a pledge of Government Obligations, and therefore, the City

hereby directs the Depository Bank to invest all moneys in such Money Market accounts until

further directed in writing by the Issuer. Moneys in the Series 2011 A Bonds Sinking Fund and
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the Series 2011 A Bonds Reserve Account shall be invested by the Commission in the West

Virginia Consolidated Fund.

Section 14 The City hereby approves the cost of issuance and authorizes the

payment of the same.

Section 15 This Supplemental Resolution shall take effect immediately upon

adoption hereof.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 058-11, adopted.

4. Your Committee on Finance has had under consideration Resolution No 059-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 059-11 : ‘Authorizing the Mayor and/or City Manager to submit an Intent-to-

Apply application to the Safe Routes to School Grant Program for the John Adams Middle

School project.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor and/or City Manager is hereby authorized and directed to submit an Intent-to-

Apply application to the Safe Routes to School Grant Program for the John Adams Middle

School project.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 059-11, adopted.

5. Your Committee on Finance has had under consideration Resolution No 060-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 060-11 : “Authorizing the Mayor and/or City Manager to submit an Intent-to-

Apply application to the West Virginia Department of Transportation for grant funds to support
the Elk River Walkway project.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor and/or City Manager is hereby authorized and directed to submit an Intent-to-

Apply application to the West Virginia Department of Transportation for grant funds to support
the Elk River Walkway project.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 060-11, adopted.

6. Your Committee on Finance has had under consideration Resolution No 061-11, and reports
the same to Council with the recommendation that the resolution be adopted.

Resolution No. 061-11 : “Authorizing the Mayor and/or City Manager to sign an agreement
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with eCivis for a Grants Research and Grants Management Program, in the amount of $31,500
over a three year period. The Program will research grants opportunities and grants
management services for City personnel to include the City Manager’s office and the Police and

Fire departments.”

Be it Resolved by the Council of the City of Charleston, West Virginia

That the Mayor and/or City Manager is hereby authorized and directed to sign an agreement
with eCivic for a Grants Research and Grants Management Program, in the amount of $31,500
over a three year period. The Program will research grants opportunities and grants
management services for City personnel to include the City Manager’s office and the Police and

Fire departments.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the resolution 061-11, adopted.

7. Your committee on Finance has had under consideration a proposal submitted by Power

Systems Engineering, in the amount of $16,230.00, for purchase of 300 uninterruptable power

supply (UPS) units to be used by the Information Systems Department. To be charged to

Account No. 001-975-00-439-4-459, l.S. Dept.—Capital Outlay, Equip. ,
and reports the same to

council with the recommendation that the committee report be adopted.

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared the committee report adopted.

8. Your Committee on Finance has had under consideration Bill No 7506, as amended, and

reports the same to Council with the recommendation that the bill do pass.

Bill No. 7506 A BILL amending the title of Chapter 54, Article II, Division 3 of the Municipal
Code of the City of Charleston to include “Duty Hours and Calculation of Overtime Pay”; to

amend Chapter 54, Article II, Division 3, Sections 54-101, 54-102, 54-103, 54-104, and 54-105,
of the Municipal Code of the City of Charleston as amended; and to create Section 54-106 of

Chapter 54, Article II, Division 3, of the Code of the City of Charleston titled “Daily and weekly
duty hours; pay periods; calculation of overtime pay; trading assigned shifts”.

Now, therefore, be it Ordained by the Council of the City of Charleston, West Virginia:

That the title of Chapter 54, Article II, Division 3 is hereby amended to read as follows:

“Division 3. Vacation, Other Leave, Duty Hours, and Calculation of Overtime Pay”;

and that Chapter 54, Article II, Division 3 of the Municipal Code of the City of Charleston, as

amended, is hereby further amended to read as follows:

“Sec. 54-101. - Definitions.

The following words, terms and phrases, when used in this division, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different meaning:

Member shall mean any sworn employee of the fire department hired under the provisions of

West Virginia State Code Chapter 8, Article 15.
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Day for members on shift duty means a 12-hour period which represents half of a shift.

Shift for members on shift duty means a 24-hour period of duty or two days as defined in this

section.

Working day for members on a 40-hour week means an eight-hour consecutive period of duty~

Sec. 54-102. - Annual vacation leave.

On or after January 1, 2012, each uniformed member shall be entitled to receive annual

vacation leave with pay which shall accrue as follows:

(1) For a member on shift duty:

a. Fourteen (14) hours credited on the last day of each month which shall equate to

seven shifts or 14 days per calendar year, or a pro rata share if employed less than

one year, for the first 14 years of service.

b. Eighteen (18) hours credited on the last day of each month which shall equate to

nine shifts or 18 days per calendar year for those with 15 or more years of service.

(2) For members on a 40-hour week:

a. Monthly credit of 11/4 working days (i.e., 10 hours) credited on the last day of

each month during the first 14 years of service.

b. Monthly credit of 12/3 working days (i.e., 13 hours 20 minutes) credited on the

last day of each month for those with 15 or more years of service.

Such leave shall not be cumulative from year to year; it must be taken within the calendar

year earned in accordance with the schedule established by the fire chief or be forfeited.

Any such leave which has accrued but has not been used at the time of retirement or

separation from employment shall be a credit which shall be paid at regular wage rates

along with any outstanding wages due and owing to the employee. Any such leave which

has been used but has not yet accrued at the time of retirement or separation from

employment shall be deemed an unsatisfied advance and may be treated as a payroll
deduction from any outstanding wages then due and owing to the employee, to the extent

permitted by state and federal law.

Sec. 54-103. — Personal contingency leave; sick leave.

(a) Beginning January 1, 2012, each uniformed member shall be entitled to and granted
personal contingency leave in lieu of sick leave-with full pay. Such leave shall accrue as follows:

(1) For a member on shift duty: Eight (8) hours credited on the last day of each month

which will equate to four (4) shifts per calendar year, or a pro rata share thereof if

employed less than one whole year; provided, members employed and assigned to shift

duty on January 1, 2012, shall be awarded and start the year with a one-time credit of 24

hours of personal contingency leave.

(2) For a member on a 40-hour week: Four (4) hours credited on the last day of each

month which will equate to six (6) working days per calendar year, or a pro rata share

thereof if employed less than one whole year; provided, members employed and assigned
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to a 40-hour week on January 1, 2012, shall be awarded and start the year with a one-time

credit of eight (8) hours of contingency leave.

Personal contingency leave may, upon proper notice, be taken without regard to reason or the

restrictions imposed on the granting of sick leave. At the end of each calendar year, any
accrued but unused personal contingency leave in excess of 48 hours for those on shift work

and in excess of 24 hours for those working a 40-hour week shall be converted to sick leave.

(b) When a member retires, the member will have the privilege of converting up to 144 hours

of sick leave accrued under Section 54-103(a) on or after January 1, 2012, or any remaining
unused sick leave accrued prior to January 1, 2012, whichever is greater, to insurance benefits

based on the formula of two days sick leave (i.e., 24 hours) for one month single coverage
insurance premium or three days sick leave (i.e., 36 hours) for one month family coverage
insurance premium. Any sick leave accrued by a member under Section 54-103(a) on or after

January 1, 2012, that is not converted to insurance benefits to the extent permitted by this

section shall be forfeited effective as of the date of the member’s retirement or separation from

employment.

(C) Sick leave shall be granted for the following reasons:

(1) Illness on the part of or injury to the member, incapacitating him or her for duty.

(2) Illness in the immediate family, i.e. spo~se, child, father, mother, sister, brother,
father-in-law and mother-in-law, of such a critical nature as to require the presence of the

member. This provision shall not be construed to cover absences for the purpose of

nursing or caring for members of the immediate family not declared by the attending
physician to be critically ill.

(3) Exposure to contagious diseases and subsequent determination by competent
medical authority that such member’s presence on duty might jeopardize the health of

others.

(d) For each sick leave period claimed by the member, the member shall provide the fire chief

with a certificate from the attending physician setting forth the nature and duration of any of the

conditions which would entitle him to sick leave as provided in subsection (c) of this section.

Failure to provide such certificate satisfactory to the fire chief shall result in the member’s not

being granted sick leave with pay, and may subject the member to discipline for an unexcused

absence.

(e) The City Manager may, in his or her discretion and at the request of the Fire Chief,
advance additional leave necessary to avoid substantial hardship to any member, provided that

all other accrued vacation, sick and personal contingency leave shall have first been exhausted.

(f) The fire chief shall also have the right to investigate or cause to be investigated the alleged
illness of any member and, for good cause shown, not only to deny sick leave but also to take

proper disciplinary action against any feigner or abuser.

(g) in the event of an emergency, as declared by the mayor, an attending physician’s excuse

may be required for any days missed; and during the emergency, the mayor may suspend, in

whole or in part, any sick leave or personal contingency leave as permitted by subsections (a)
and (c) of this section.
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(h) For purposes of this section, a medical provider shall include a licensed physician,
surgeon, chiropractor, psychologist, or dentist.

Sec. 54-104. - Funeral leave with pay.

In case of the death of the spouse, child, mother, father, brother, sister, mother-in-law or father-

in-law, or in the case of death of any other relative residing in the immediate household, the

member shall .be allowed one shift or three working days of funeral leave with regular pay. In

case of the death of a sister-in-law, brother-in-law, daughter-in-law, son-in-law, grandparent,
grandchild, aunt, uncle, nephew, niece or first cousin of the member or spouse, the member

shall be allowed one day or working day of funeral leave with regular pay-

Sec. 54-105. - Legal holidays.

(a) The following days shall be regarded, treated and observed as legal holidays:

(1) January 1, New Year’s Day;

(2) The third Monday of January, Martin Luther King’s Birthday;

(3) The third Monday of February, Presidents’ Day;

(4) The last Monday in May, Memorial Day;

(5) June 20, West Virginia Day;

(6) July 4, Independence Day;

(7) The first Monday of September, Labor Day;

(8) The second Monday of October, Columbus Day;

(9) November 11, Veterans Day;

(10) The fourth Thursday and Friday of November, Thanksgiving Day Holidays;

(11) December 25, Christmas Day;

(12) Any national, state or other election day throughout the district or municipality wherein

the election is held, provided, that if a special or other election of a political subdivision

other than the City of Charleston falls on a Saturday or Sunday, the City of Charleston may

choose not to recognize the day of the election as a holiday if a majority of the City of

Charleston City Council votes not to recognize the day of the election as a holiday; and

(13) All days which may be appointed or recommended by the mayor, the governor or the

President of the United States as days of thanksgiving or for the general cessation of

business.

When any of such days or dates falls on Saturday or Sunday, either the preceding Friday of the

succeeding Monday shall be regarded, treated and observed as such legal holiday.

(b) Uniformed members on shift duty who are required to receive additional compensation for

legal holidays under state law shall, upon the occurrence of a legal holiday, be paid for an extra

day (i.e., 12 hours) at their regular rate of pay, regardless of whether the member is required to
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work on the legal holiday or the legal holiday occurs on the member’s regularly scheduled day
off.

(c) Uniformed members on a 40-hour week who are required to work on a legal holiday shall,

upon the occurrence of a legal holiday, be paid for an extra four hours at their regular rate& of

pay. If the legal holiday occurs on their regularly scheduled day off, they shall, upon the

occurrence of a legal holiday, be allowed one working day of time off, which must be taken in

the same calendar year in which it is accrued, and at such time as approved by the fire chief or

his designee.

and that Section 54-106 of Chapter 54, Article II, Division 3, of the Code of the City of

Charleston is hereby created, to read as follows:

‘Sec 54-106 Daily and weekly duty hours; pay periods; calculation of overtime pay; trading
assigned shifts.

(a) Members shall not be required to remain on duty in excess of one hundred twelve (112)
hours during any fourteen (14) consecutive calendar days’ period.

(b) Unless the members shall by a majority vote elect otherwise as provided by state law, shifts

shall begin and end at 8:00 am.

(c) Members shall be paid their annual salary as earned with appropriate adjustments on a bi

weekly (14 consecutive calendar days’ period) basis. Each bi-weekly pay period shall begin at

12 midnight prior to a shift that begins on a Sunday at 8:00 am.

(d) On and after January 1, 2012, and pursuant to state and federal law, the work period for

calculating overtime for members assigned to shift work shall be a consecutive 28 calendar-day
period coinciding with two consecutive 14 consecutive-day pay periods. Members shall be paid
at the rate of one and one-half (1 %) times their regular hourly rate for any time worked in

excess of 212 hours within this 28-day period.

“(e) The Fire Chief may establish rules and regulations for the trading of assigned shifts, or

portions thereof, provided that where one member substitutes for another, each member will be

credited as if he or she had worked his or her normal work schedule for that shift with the effect

that the hours worked shall be excluded in the calculation of the hours for which the substituting
member would otherwise be entitled to overtime compensation under the law. The Fire Chief or

a Shift Commander must approve any agreement between members to substitute shifts prior to

the start of the shift in which the substitution will occur.”

Secs. 54-1 07— 54-140 Reserved.”

All provisions, or any portions thereof, of the Code of the City of Charleston or of any applicable
administrative rules or manuals, which are inconsistent with this Division, as established herein,

are hereby repealed to the extent necessary to eliminate said inconsistency.

The question being on the passage of the Bill as amended. A roll call was taken and there were;

yeas —26,nays — 2, absent - 0, as follows:

YEAS: Burka, Burton, Clowser, Davis, Deneault, Dodrill, Ealy, Haas, Harrison, Lane,

Miller,Minarcl,, Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets,
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Snodgrass, Stajduhar, Talkington, Ware, Weintraub ,White, Mayor Jones.

NA YS: Kirk, Smith

ABSENT:

With a majority of members elected recorded thereon as voting in the affirmative the Mayor
declared Bill No. 7506 as amended, adopted.

REPORTS OF OFFICERS

1. Report of the City of Charleston, Municipal Court Financial Statements; November 2011.

Received and Filed.

NEW BILLS

Introduced by Council member John Miller on December 5, 2011:

Bill No. 7507 - A Bill to establish Two Hour limited time parking tow away from 6:00 am to 5:00

pm., on the Easterly side of 57th Street S.E., from a point 70 feet north of MacCorkie Ave., S.E.,
to a point 150 feet north of MacCorkle Ave., S.E., and on the westerly side of 57th Street, SE.

from a point 85 feet north of MacCorkle Avenue S.E., to a point 150 feet north of MacCorkle

Avenue S.E., and amending the Traffic Control Map and Traffic Control File, established by the

Code of the City of Charleston, West Virginia, two thousand and three, as amended, Traffic

Law, Section 263, Division 2, Article 4, Chapter 114, to conform therewith.

Refer to Streets and Traffic.

Introduced by Council member John Miller on December 5, 2011:

Bill No. 7508 - A bill to repeal Ordinance No. 2753, passed by Council on November 17, 1980,

relating to a two hour parking zone on 57th Street S.E., and amending the Traffic Control Map
and Traffic Control File, established by the Code of the City of Charleston, West Virginia, two

thousand and three, as amended, Traffic Law, Chapter one fourteen, Article five, to conform

therewith.

Refer to Streets and Traffic.

Introduced by Council members John Miller and Rick Burka on December 5, 2011:

Bill No. 7509 - A Bill to repeal Ordinance No. 3908, passed by Council on July 15, 1985, relating
to a Permit Parking area on Noyes Avenue from 55th to 57th Street, and amending the Traffic

Control Map and Traffic Control File, established by the Code of the City of Charleston, West

Virginia, two thousand and three, as amended, Traffic Law, Chapter one fourteen, Article five, to

conform therewith.

Refer to Streets and Traffic Committee.

Introduced by Council member Sam Minardi on December 5, 2011:

Bill No. 7510: “A BILL to repeal Bill Number 7499, passed by Council on November 7, 2011,

relating to the establishment of a No Parking Any Time Tow Away Zone on the southerly side of

Sweetbrier Road, and to amend the Traffic Control Map and Traffic Control File, established by
the Code of the City of Charleston, West Virginia, as amended, Chapter 114 - Traffic Ordinance,
Article IV, Division 2, to conform herewith.

Refer to Streets and Traffic.
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ROLL CALL

YEAS: Burka, Burton, Clowser, Davis, Deneault, Dodrill, Ealy, Haas, Harrison, Kirk, Lane,

Miller, Minard,, Nichols, Persinger, Reishman, Richardson, Russell, Salisbury, Sheets, Smith,

Snodgrass, Stajduhar, Talkington, Ware, Weintraub
,
White, Mayor Jones.

ABSENT.

At 7:45 p.m., by a motion from Councilmember Harrison, Council adjourned until

Monday, December 19, 2011, at 7:00 p.m.

Danny Jones, Honorable Mayor

James M. Reishman, City Clerk
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AGENDA

CHARLESTON CITY COUNCIL

December 5, 2011 7:00 pm.

INVOCATION AND PLEDGE OF ALLEGIANCE

ROLL CALL

PUBLIC SPEAKERS

CLAIMS

MISCELLANEOUS RESOLUTIONS

TO READ AND DISPOSE OF COMMUNICATION

STREETS AND TRAFFIC

1. Bill No. 7504 — A Bill to amend and reenact Ordinance # 4577 passed by Council

June 18, 1990 relating to a No Parking Anytime Tow Away zone on the North side of

Kanawha Boulevard, East from a point 400 feet east of Ruffner Avenue to a point 454
feet east of Ruffner Avenue.

2. Bill No. 7505 - A Bill to amend and reenact Bill number 7314 passed by Council

January 22, 2008 relating to a STOP intersection on Graff Lane at Quarry Ridge South

requiring vehicles on Graff Lane to STOP at Quarry Ridge South.

3. Resolution No. 047-11 — A Resolution to endorse new traffic signal programs to

improve pedestrian safety along Kanawha

FINANCE

1. Resolution No. 056-1 1—Budget Amendment No. 3—FY 2011-2012(Civic Center)

2. Resolution No. 057-1 1—Budget Amendment No. 6—FY 2011-2012 (General Fund)

3. Resolution No. 058-11—Supplementing Ordinance No. 7490 Relating to Issuance of

Sewerage System Revenue Bonds, Series 201 IA

4. Resolution No. 059-11—Authorizing the Mayor and/or City Manager to Submit an

Intent-to-Apply Application to the Safe Routes to School Grant Program for John Adams

Middle School

5. Resolution No. 060-11—Authorizing the Mayor and/or City Manager to Submit an

Intent-to-Apply Application to the West Virginia Department of Transportation for Grant
Funds to Support the Elk River Walkway Project



6. Resolution No. 06 1-1 1—Authorizing the Mayor and/or City Manager to Sign an

Agreement with eCivis for a Grants Research and Grants Management Program
($31,500 over a three year period)

7. Purchase of Uninterruptable Power Supply Units for Information Systems
Department ($16,230)

8. Bill No. 7506—Amending Chapter 54 of Municipal Code and Creating New Section

54-106 as it Relates to the Fire Department

REPORTS OF OFFICERS

NEW BILLS INTRODUCED

UNFiNiSHED BUSINESS OR MISCELLANEOUS BUSINESS

ROLL CALL

THE NEXT REGULAR MEETING OF COUNCIL WILL BE

Monday, December 19, 2011 at 7:00 p.m.
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THE CITY OF

NOTICE OF PUBLIC
~
AR~CTO~BOND

RDEN~NCE~

Notice is hereby given to

any person interested that
on September 6, 2011, the

Council of The City of

Charleston, West Virginia
(the ‘City’) adopted an or

dinance which, among

other things:

1. Authorized the de

sign, acquisition and con

struction of certain exten

sions, additions,
betterments and improve
ments (the project”) to

the City’s existing sewer

age system (the “Sys

tem”), the permanent fi

nancing of such costs

thereof through the issu-

ance of not more than

$30,000,000 in’ aggregate
principal amount of Sew

erage System Revenue j
Bonds, In one or more ser

ies (the Bonds’).

2. Directed that the

Bonds be issued in such

principal amounts, bear

Interest of such rate or

rates, not exceeding the

then legal maximum rate,
mature on such dates and

in such amounts ond re

deemable, in whole or in

port, as prescribed in a

supplemental resolution.

3. Directed the continu
ation of the revenue fund

and the disposition of the

System revenues; provid
ed for the payment of op
erating expenses of the

System ond debt service
on the Bonds; directed the

creation at a sinking fund

and a reserve account for

the Bonds ond continua

tion of the renewal and re

placement fund; and di

rected the creation of a

bond construction trust

fund and the disbursement
of Bond proceeds.

4. Provided that the

Bonds shall not be or con

stitute a ci~rporate indebt

edness of the City within

the meanigig of any statU-

tory or constitutional limi

tations, but shall be paya

ble solely from the Net

Revenues of the System;
pledged the Net Revenues

of the System to payment
of the Bonds and estab

lished the rights of the

registered owners of the

Bonds to such Net Reve

nues; provided certain

conditions for the issuance
of additional bonds.

5. Provided for insur

ance coverage on the Proj
ect and the System, en

forcement of collection of

fees, rates or other charg
es for the System and 0th-

er covenants in favor of

the registered owners; es

tablished the events of de

fault and the remedies of ~,

the registered owners;

and provided for the mqLIi’
fication or amendment of

the Ordinance upon the

terms and conditions set

forth in the Ordinance.

The City contemplates
the issuance of the Bonds

described Ifl, and under

the conditions set forth in

the Ordinance abstracted
above. AnY person inter

ested may appear before

the Council of The City of

Charleston at a regular

meeting on September 19,

2011, at 7:00 p.m., in the

Council Chambers, City

Hall, Charleston, West

VirgInia, and present pro

tests and be heard as to

whethef the above-

described Ordinance shall

be put into effect.

A certified copy of the

Ordinance as adopted by

the Council of City on Sep

tember 6, 2011, is on file

with the City Clerk for re

view by interested persons

at the City Hall during

regular office hours, to-

wit: 8:00 a.m. to 4:00

p.m., MondaY through

Friday.

The City of Charleston,

West VirgifliC

-

(47ç,~)
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UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

COUNTY OF KANAWHA

THE CITY OF CHARLESTON

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

No. AR-i $25,877,009

KNOW ALL MEN BY THESE PRESENTS: That THE CITY OF

CHARLESTON, a municipal corporation and political subdivision of the State of West

Virginia, in Kanawha County of said State (the “City”), for value received, hereby

promises to pay, solely from the special funds provided therefor, as hereinafter set forth,

to WEST VIRGINIA WATER DEVELOPMENT AUTHORITY (the “Authority “), or

registered assigns, the sum of TWENTY-FIVE MILLION EIGHT HUNDRED

SEVENTY-SEVEN THOUSAND NINE DOLLARS ($25,877,009), or such lesser

amount as shall have been advanced to the City hereunder and not previously repaid, as

set forth in the “Record of Advances” attached as EXHIBIT A hereto and incorporated
herein by reference, in quarterly installments on March 1, June i, September 1 and

December 1 of each year, commencing December 1, 2013, as set forth on the “Debt

Service Schedule” attached as EXHIBIT B hereto and incorporated herein by reference,

with interest on each installment at the rate of two percent (2%) per annum as set forth on

said EXHIBIT B. The interest and the SRF Administrative Fee (as defined in the

hereinafter described Ordinance) on this Bond shall also be payable quarterly on March

1, June 1, September 1 and December i of each year, commencing December 1, 2013, as

set forth on EXHIBIT B attached hereto.

Principal installments of this Bond are payable in any coin or currency

which, on the respective dates of payment of principal, is legal tender for the payment of

~, .~
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public and private debts under the laws of the United States of America, at the office of

the Paying Agent(as defined in the hereinafter described Ordinance). The interest on this

Bond is payable by check or draft mailed to the registered owner hereof at the address as

it appears on the books. of the Registrar (as defmed in the hereinafter described

Ordinance) on the 15th day of the month preceding an interest payment date or by such

other method as shall be mutually agreeable so long as the Authority is registered owner

hereof.

This Bond may be redeemed prior to its stated date of maturity in whole or

in part, but only with the express written consent of the Authority and the West Virginia

Department .of Environmental Protection (the “DEP”) and as otherwise provided by the

Loan Agreement dated December 13, 2011, among the Authority, the DEP and the City.

This Bond is issued (i) to pay the costs of design, acquisition and

construction of certain extensions, additions, betterments and improvements to the

existing sewerage system of the City (the “Project”); (ii) to fund a reserve account for this

Bond; and (iii) to pay certain costs of issuance hereof and related costs. The existing

sewerage system of the City, the Project and any further additions, betterments and

improvements thereto are herein called the “System.” This Bond is issued under the

authority of and in full compliance with the Constitution and statutes of the State of West

Virginia, including particularly Chapter 16, Article 13 of the Code of West Virginia,

1931, as amended (the “Act”), Ordinance No. 4423 passed by the City on March 6, 1989,

as supplemented by Ordinance No. 4506 passed by the City on November 6, 1989,

Ordinance No.4954 passed by the City on May 3, 1993, Ordinance No. 6276 passed by
the City on September 3, 1996, Ordinance No. 6349 passed by the City on June 2, 1997,

Ordinance No. 6532 passed by the City on November 16, 1998, Ordinance No. 6544

passed by the City on February 1, 1999, Ordinance No. 6670 passed by the City on

February 5, 2001,Ordinance No. 6777 passed by the City on March 19, 2001, Ordinance

No. 6948 passed by the City on November 4, 2002, Ordinance No. 6977 passed by the

City on May 19, 2003, Ordinance No. 7132 passed by the City on March 21, 2005,

Ordinance No. 7490 passed by the City on September 6, 2011, and a Supplemental
Resolution adopted by the City on December 5, 2011 (collectively, the “Ordinance”), and

is subject to all the terms and conditions thereof. The Ordinance provides for the

issuance of additional bonds under certain conditions, and such bonds would be entitled

to be paid and secured equally and ratably from and by the funds and revenues and other

security provided for this Bond under the Ordinance. All undefined capitalized terms

used herein shall have the same meaning as set forth in the Ordinance.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,

PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT WITH THE FIRST
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LIEN BONDS AND SENIOR TO THE SECOND LIEN BONDS, ALL AS DEFiNED

IN THE ORDINANCE.

This Bond is payable only from and secured by a pledge of a first lien on

the Net Revenues as defined in the Ordinance, to be derived from the operation of the

System, on a parity with the First Lien Bonds and senior to the Second Lien Bonds,

moneys in the Reserve Account created under the Ordinance (the “Series 2011 A Bonds

Reserve Account”) and unexpended proceeds of this Bond. Such Net Revenues shall be

sufficient to pay the principal of and interest on all bonds which may be issued pursuant

to the Act and which shall be set aside as a special fund hereby pledged for such purpose.

This Bond does not constitute a corporate indebtedness of the City within the meaning of

any constitutional or statutory provisions or limitations, nor shall the City be obligated to

pay the same or the interest hereon except from said special fund provided from the Net

Revenues, the moneys in the Series 2011 A Bonds Reserve Account and unexpended

proceeds of this Bond. Pursuant to the Ordinance, the City has covenanted and agreed to

establish and maintain just and equitable rates and charges for the use of the System and

the services rendered thereby, which shall be sufficient to provide for the reasonable

expenses of operation, repair and maintenance of the System, and to leave a balance each

year equal to at least 115% of the maximum amount payable in any year for principal of

and interest on this Bond and all obligations secured by a lien on or payable from such

revenues on a parity with this Bond, including the Prior Bonds; provided however, that so

long as there exists in the Series 2011 A Bonds Reserve Account an amount equal to the

maximum amount of principal and interest which will become due on this Bond in the

then current or any succeeding year and in the respective reserve accounts established for

any obligations outstanding on a parity with this Bond, including the Prior Bonds, an

amount equal to the requirement therefor, such percentage may be reduced to 110%. The

City has entered into certain further covenants with the registered owners of this Bond for

the tenns of which reference is made to the Ordinance. Remedies provided the registered

owners of this Bond are exclusively as provided in the Ordinance, to which reference is

here made for a detailed description thereof.

This Bond is transferable, as provided in the Ordinance, only upon the

books of the Registrar, kept for that purpose at the office of the Registrar, by the

registered owner, or by its attorney duly authorized in writing, upon the surrender of this

Bond, together with a written instrument of transfer satisfactory to the Registrar, duly

executed by the registered owner or its attorney duly authorized in writing.

This Bond, under the provision of the Act, is and has all the qualities and

incidents of a negotiable instrument under the Uniform Commercial Code of the State of

West Virginia.
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All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Ordinance, shall be applied solely to the payment of the costs of the Project and costs of

issuance hereof as described in the Ordinance, and there shall be and hereby is created

and granted a lien upon such moneys, until so applied, in favor of the registered owner of

this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED.that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened, and have been performed in due time,

form and manner as required by law, and that the amount of this Bond, together with all

other obligations of the City, does not exceed any limit prescribed by the Constitution or

statutes of the State of West Virginia and that a sufficient amount of the Net Revenues of

the System has been pledged to and will be set aside into said special fund by the City for

the prompt payment of the principal of and interest on this Bond.

All provisions of the Ordinance, resolutions and statutes under which this

Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.

Page 4 of 10



~Ij~~~1t (

AR-i

IN WITNESS WHEREOF, THE CITY OF CHARLESTON has caused this

Bond to be signed by its Mayor and its corporate seal to be hereunto affixed or imprinted
hereon and attested by its City Clerk, and has caused this Bond to be dated December 13,

2011.

SEAL]

ATTEST: cp~
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2011 A Bonds described in the

within-mentioned Ordinance and has been duly registered in the name of the registered
owner set forth above, as of the date set forth below.

Date: December 13, 2011.

UNITED BANK, INC., asj~egistrar

By___
It Ai~1~M3fficer
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EXHIBIT A

RECORDOFADVANCES SPEC’~~~

AMOUNT DATE AMOUNT DATE

(1) $1,621,017 December 13, 2011 (19) $

(2)$ (20)$

(3)$ (2i)$

(4)$ (22)$

(5)$ (23)$

(6) $ (24) $

(7)$ (25)$

(8)$ (26)$

(9) $ (27) $

(10)$ (28)$

(ii)$ (29)$

(12)$ (30)$

(13)$ (31)$

(14)$ (32)$

(15)$ (33)$

(16)$ (34)$

(17)$ (35)$

(18)$ (36)$

Total $~
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EXHIBITB

BOND DEBT SERVICE

Charleston Sanitary Board

CWSRF

2% Interest Rate

1% AdminIstrative Fee, 20 years

Dated Date 12/13/2011

Delivery Date 12/13/2011

Period Ending Prlndpel Coupon Interest Debt Service
-

12/1/2013
-

263,869 2.000% 129,385.05 393,254.05

3/1/2014 265,188; 2.000%;
-

128,065.70 393,253.70

6/1/2014 266,514 2.000% 126,739.76 393,253.76

9/112014
-

267,847 2.000% 125,407.19 393,254.19

12/1/2014. 269,186 2.000% 124,067.96 393,253.96

3/1/2015 270,532 2.000% 122,722.03 393,254.03

6/1/2015 271,884 2.000% 121,369.37 393,253.37

9/1/2015 273,244 2.000% 120,009.95 393,253.95

12/1/2015: 274,610 2.000% 118,643.73 393,253.73

3/1/2016 275,983 2.000% 117,270.68 393,253.68

6/112016 277.363 2.000% 115,890.76 393,253.76

9/1/2016 278,750 2.000% 114,503.95 393,253.95

12/1/2016 280,144 2.000% 113,110.20 393,254.20

3/1/2017 281,544 2.000%. 111,709.48 393,253.48

6/1/2017 282,952 2.000%- 110,301.76 393,253.76

9/1/2017 284,367 2.000% 108,887.00 393,254.00

12/1/2017 285,789: 2.000% 107,465.16 393,254.16

3/1/2018: 287,218 2.000% 106,036.22 393,254.22

6/1/2018 288,654 2.000% 104,600.13 393,254.13

9/1/2018: 290,097: 2.000%’ 103,156.86 393,253.86

12/1/2018~ 291,547 2.000% 101,706.37 393,253.37

3/1/2019
-

293,005
-

2.000%- 100,248.64 393,253.64

6/1/2019 294,470: 2.000% 98,783.61 393,253.61

9/1/2019;
,

295,943 2.000%
-

97,311.26 393,254.26:

12/1/2019; 297,422 2.000% 95,831.55 393,253.55

3/1/2020: 298,909 2.000%
,

94,344.44 393,253.44

6/1/2020k 300,404: 2.000% 92,849.89. 393,253.89

9/1/2020 301,906 2.000% 91,347.87 393,253.87

12/1/2020 303,415 2.000%’ 89,838.34 393,253.34

3/1/2021’
-

,

304,933: 2.000% 88,321.27 393,254.27’

6/V2021~ 306,457 2.000%’ 86,796.60 393,253.60

9/1/2021 307,990’ 2.000% 85,264.32 393,254.32

12/1/2021 309,529~ 2.000% 83,724.37, 393,253.37

3/1/2022 311,077 2.000% 82,176.72 393,253.72,

6/1/2022~ 312,632 2.000% 80,621.34 393,253.34

9/1/2022: 314,196 2.000% 79,058.18 393,254.18

12/1/2022 315,767 2.000% 77,487.20 393,254.20

Page 8 of 10



AR-i

~ fl ~~N
BONDDEBTSERVICE

~ ~j

Charleston Sanitary Board

CWSRF

13-Dec-li

Period En~ii Pdnclp.~ Coupon Interest Debt SeMce

3/1/2023 317,345 2.000% 75,908.36 393,253.36

6/1/2023 318,932 2.000% 74,321.64 393,253.64

9/112023 320,527 2.000% 72,726.98 393,253.98

12/1/2023 322,129 2.000% 71,124.34 393,253.34

3/312024 323.740 2.000% 69,513.70 393,253.70

6/1/2024 325,359 2.000% 67,895.00 393,254.00

9/1/2024 326,986 2.000% 66,268.20 393,254.20

12/1/2024 328.621 2.000% 64,633.27 393,254.27

3/1/2025 330,264 2.000% 62,990.17 393,254.17

6/1/2025 331,91.5 2.000% 61,338.85 393,253.85

9/1/2025 333,575 2.000% 59,679.27 393,254.27

3.2/1/2025 335,242 2.000% 58,011.40 393,253.40

3/1/2026 336,919 2.000% 56,335.19 393,254.19

6/1/2026 338.603 2.000% 54,650.59 393,253.59

9/1/2026 340,296 2.000% 52,957.58 393,253.58

12/1/2026 341,998 2.000% 51,256.10 393,254.10

3/1/2027 343,708 2.000% 49,546.11 393,254.11

6/1/2027 345,426 2.000% 47,827.57 393,253.57

9/1/2027 347,153 2.000% 46,100.44 393,253.44

12/1/2027 348,889 2.000% 44,364.67 393,253.67

3/1/2028 350.634 2.000% 42,620.23 393,254.23

6/1/2028 352.387 2.000% 40,867.06 393,254.06

9/1/2028 354,149 2.000% 39,105.12 393,254.12

12/1/2028 355.919 2.000% 37,334.38 393,253.38

3/1/2029 357,699 2.000%~ 35,554.78 393,253.78

6/1/2029 359,488 2.000% 33,766.29 393,254.29

9/1/2029 361,285 2.000% 31,968.85 393,253.85

12/1/2029 363,091 2.000% 30,162.42 393,253.42

3/1/2030 364,907 2.000% 28,346.97 393,253.97

6/1/2030 366,731 2.000% 26,522.43 393,253.43

9/1/2030 368,565 2.000% 24,688.78 393,253.78

12/1/2030 370,408 2.000%; 22,845.95 393,253.95

3/1/2031 372,260 2.000% 20,993.91 393,253.91

6/1/2031 374.121 2.000% 19,132.61 393,253.61

9/1/2031 375.992 2.000% 17,262.01 393,254.01

12/1/2031 377.872 2.000% 1.5,382.05 393,254.05

3/1/2032 379,761. 2.000%. 13,492.69 393,253.69

6/1/2032 381.660 2.000% 11,593.88 393,253.88.

9/1/2032 383,568 2.000% 9,685.58 393,253.58

12/1/2032 385,486 2.000% 7,767.74 393,253.74

3/1/2033 387.414 2.000% 5,840.31 393,254.31

6/312033. 389,351 2.000% 3,903.24 393,254.24

9/1/2033 391,297 2.000% 1,956.49 393,253.49

25,877,009 5,583,298.11 31,460,307.11
*

PIus a Quarterly Administrative tee of $34,895.62 for a total administrative expense of

$2,791,649.60
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Assignment SPEC~ 1~V~IEEN

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers

unto

the within Bond and does hereby irrevocably constitute and appoint

______________________

Attorney to transfer the said Bond on the books kept for

registration of the within Bond of the said City with full power of substitution in the

premises.

Dated:
______

In the presence of:
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BOND REGISTER 2.11

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

THE CITY OF CHARLESTON

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

Bond Number Principal Amount Date of Bond

No. AR-i $25,877,009 December 13, 2011

NO WRITING ON THIS BOND REGISTER EXCEPT BY THE REGISTRAR

Name of Registered Owner: Signature of Registrar

West Virginia Water Development Authority UNITED BANK, INC.

180 Association Drive J)
Charleston, WV 25311

Ati~’th ized Representative

{C206 1477.1)



WEST VIRGINIA

W~tet D*~pff*i%Mth~v~
Celebrating 36 Years ofService 1974-2010

2.12

THE CITY OF CHARLESTON

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

CONSENT TO ISSUANCE OF PARITY BONDS

In reliance upon a certificate of Grigoraci, Trainer, Wright & Paterno, certified

public accountants and Jackson Kelly PLLC, bond counsel, stating that the coverage and parity
requirements have been met, the undersigned duly authorized representative of the West Virginia
Water Development Authority, the registered owner of the Prior Bonds, hereinafter defined and

described, hereby consents to the issuance of the Sewerage System Revenue Bonds, Series 2011

A (West Virginia CWSRF Program) (the “Bonds”), in the original principal amount of

$25,877,009, by The City of Charleston (the “Issuer”), under the terms of the Bond Ordinance

authorizing the Bonds, on a parity with respect to liens, pledge and source of and security for

payment with the Issuer’s Sewer Revenue Bonds, Series 1989 A, Sewer Revenue Bonds, Series

1989 C, Sewerage System Revenue Bonds, 1993 Series A, Sewerage System Revenue Bonds,
Series 1996 A, Sewerage System Revenue Bonds, Series 1996 B, Sewerage System Revenue

Bonds, Series 1997 A, Sewerage System Revenue Bonds, Series 1997 B, Sewerage System
Revenue Bonds, 1998 Series A, Sewerage System Revenue Bonds, 1999 Series A, Sewerage
System Revenue Bonds, Series 2001 A, Sewerage System Revenue Bonds, 2001 Series B,

Sewerage System Refunding Revenue Bonds, Series 2002 A, Sewerage System Refunding
Revenue Bonds, Series 2002 B, Sewerage System Revenue Bonds, Series 2004 A, Sewerage
System Revenue Bonds, Series 2005 A and Sewerage System Revenue Bonds, Series 2008 A,
and senior and prior with respect to liens, pledge and source of and security for payment to the

Issuer’s Supplemental Sewer Revenue Bonds, Series 1989 B, Supplemental Sewer Revenue

Bonds, Series 1989 D, Sewerage System Revenue Bonds, 1999 Series B, Sewerage System
Revenue Bonds, 2001 Series C, and Sewerage System Revenue Bonds, Series 2005 B-i and

Sewerage System Revenue Bonds, Series 2005 B-2 (collectively, the “Prior Bonds”).

WITNESS my signature on this 13th day of December, 2011.

WEST VIRGINIA WATER DEVELOPMENT AUTHORITY

Authorized Representative

180 Association Drive, Charleston, WV 25311-1217

Phone (304) 558-3612 / fax (304) 558-0299

www.wvwda.org



THE CITY OF CHARLESTON 3.1

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

GENERAL CERTIFICATE ON

1. TERMS

2. NO LITIGATION

3. GOVERNMENTAL APPROVALS AND BIDDING

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS

5. SIGNATURES AND DELIVERY

6. RATES

7. INCUMBENCY AND OFFICIAL NAME

8. MEETINGS

9. INSURANCE

10. LOAN AGREEMENT

11. SPECIMEN BOND

12. BOND PROCEEDS

13. LAND AND RIGHTS-OF-WAY

14. PUBLIC SERVICE COMMISSION ORDER

15. CONFLICTS OF INTEREST

16. PROCUREMENT OF ENGINEERING SERVICES

17. VERIFICATION OF SCHEDULE A

18. CLEAN WATER ACT

19. COUNTERPARTS

We, the undersigned MAYOR and the undersigned CITY CLERK ofThe City
of Charleston in Kanawha County, West Virginia (the “Issuer”), and the undersigned CITY
ATTORNEY for the Issuer, hereby certif~’ in connection with The City of Charleston

Sewerage System Revenue Bonds, Series 2011 A (West Virginia CWSRF Program),
numbered AR-i, dated the date hereof, in the principal amount of $25,877,009 (the

“Bonds”), as follows:

1. TERMS: All capitalized words and terms used in this General

Certificate and not otherwise defined herein shall have the same meaning set forth in the

Bond Ordinance duly passed by the Issuer on September 6, 2011, effective September 19,

2011, the Supplemental Resolution duly adopted by the Issuer on December 5, 2011

(collectively, the “Ordinance”), and the Loan Agreement by and among the Issuer, the West

Virginia Water Development Authority (the “Authority”), and the West Virginia Department
of Environmental Protection (“DEP”), dated June 26, 2011 (the “Loan Agreement”).

{C2062860.1)



2. NO LITIGATION: No controversy or litigation of any nature is now

pending or, to the knowledge ofany ofthe undersigned, threatened, restraining, enjoining or

affecting in any manner the authorization, issuance, sale and delivery of the Bonds, the

acquisition and construction ofthe Project, the operation ofthe System, the collection or use

of the Gross Revenues, or the pledge and security of the Net Revenues for the Bonds; nor

affecting the validity of the Bonds or any provisions made or authorized for the payment

thereof; nor questioning the existence of the Issuer or the title of the members or officers of

the Issuer, the Governing Body, or the Sanitary Board to their respective offices; nor

questioning any proceedings of the Issuer taken with respect to the authorization, issuance,
sale or delivery ofthe Bonds, the acquisition and construction ofthe Project, the operation of
the System, the collection or use ofthe Gross Revenues, or the pledge and security ofthe Net
Revenues for the Bonds.

3. GOVERNMENTAL APPROVALS AND BIDDING: All applicable
and necessary approvals, permits, exemptions, consents, authorizations, registrations and

certificates required by law for the acquisition and construction of the Project, the operation
of the System and the issuance of the Bonds have been duly and timely obtained and remain

in full force and effect, and competitive bids for the acquisition and construction of the

Project have been solicited in accordance with Chapter 5, Article 22, Section 1 ofthe Code of

West Virginia, 1931, as amended, which bids remain in full force and effect. The Issuer has

received the Drug Free Workplace affidavits from the successful bidders required by Chapter
21, Article 1D of the West Virginia Code of 1931, as amended.

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS: There has

been no adverse change in the financial condition ofthe Issuer since the approval, execution

and delivery by the Issuer ofthe Loan Agreement. The Issuer has met all conditions set forth

in the Loan Agreement and will provide the financial, institutional, legal and managerial

capabilities necessary to complete and operate the Project.

The Bonds are issued on a parity with the First Lien Bonds, and senior and

prior to the Second Lien Bonds, with respect to liens, pledge and source of and security for

payment and in all other respects. The Issuer has obtained (i) the certificate of an

Independent Certified Public Accountant stating that the coverage and parity tests ofthe First

Lien Bonds are met; and (ii) the written consent of the registered owners of the Prior Bonds

(other than the Series 2002 A Bonds and the Series 2002 B Bonds) to the issuance of the

Bonds on a parity with the First Lien Bonds, and senior and prior to the Second Lien Bonds.

No written consent is required from the registered owners of the Series 2002 A Bonds and

the Series 2002 B Bonds. Other than the Prior Bonds, there are no other outstanding bonds or

(C 1362367.1)
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obligations ofthe Issuer which are secured by revenues or assets ofthe System. The Issuer is

in compliance with all the terms and provisions ofthe Prior Bonds and the Prior Ordinances.

5. SIGNATURES AND DELIVERY: The undersigned Mayor and City
Clerk are the duly elected or appointed, qualified and acting officers ofthe Issuer as indicated

by the official titles opposite their signatures below, and are duly authorized to execute and

seal the Bonds for the Issuer. The seal impressed upon the Bonds and this Certificate is the

duly authorized, proper and only seal of the Issuer. On the date hereof, the undersigned
Mayor did officially sign all ofthe Bonds, consisting upon original issuance of a single Bond,
dated the date hereof, by his manual signature; the undersigned City Clerk did officially
cause the seal of the Issuer to be affixed upon the Bonds and to be attested by his manual

signature; and the Registrar did officially authenticate and deliver the Bonds to a

representative of the Authority as the original purchaser of the Bonds under the Loan

Agreement.

6. RATES: The Issuer has duly enacted a sewer rate ordinance on February
19, 2008, setting forth the rates and charges for the services of the System. The Issuer has

complied with all requirements of the Act and the Public Service Commission of West

Virginia (the “PSC”) to make the rates valid and effective. The time for appeal of such rate

ordinance has expired and there has been no appeal thereof and such rates are in full force

and effect.

7. NCUMBENCY AND OFFICIAL NAME: The proper corporate title

of the Issuer is “The City of Charleston.” The Issuer is a municipal corporation of the State

of West Virginia in Kanawha County of said State. The Governing Body of the Issuer is its

Council, consisting of 27 Council members and the Mayor, all duly elected or appointed,
qualified and acting, whose names and dates of commencement and termination of their

current terms of office, along with the appointed City Clerk, are listed below:

Date Of Date Of

Commencement Termination

Office Name Of Office Of Office

Mayor Danny Jones July 1, 2011 June 30, 2015

City Clerk James M. Reishman July 1, 2011 June 30, 2015

Council Member Bob Haas July 1, 2011 June 30, 2015

Council Member William Kirk July 1, 2011 June 30, 2015

Council Member James Lanham July 1, 2011 June 30, 2015

Council Member Joe Denault July 1, 2011 June 30, 2015

Council Member Mike Nichols July 1, 2011 June 30, 2015

{C2062860. I }
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Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Council Member

Edward Talkington
Mike Stajduhar
Bob White

Cubert Smith

Robert Sheets

Marc R. Weintraub

Shannon Snodgrass
Susie Salisbury
Jack E. Harrison

Courtney Persinger
Samuel Minardi

Bobby Reishman

John H. Miller, Jr.

Rick Burka

Brent Burton

Mike Clowser

Mary Jean Davis

Tom Lane

Kasey Russell

Andrew Richardson

Jerry L. Ware

Chris Doddrill

July 1, 2011

July 1, 2011

July 1,2011

July 1, 2011

July 1,2011

July 1,2011

July 1, 2011

July 1, 2011

July 1, 2011

July 1, 2011

July 1,2011

July 1, 2011

July 1, 2011

July 1,2011

July 1, 2011

July 1,2011

July 1, 2011

July 1, 2011

July 1, 2011

July 1, 2011

July 1, 2011

July 1, 2011

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

June 30, 2015

The names ofthe duly appointed, qualified and acting members ofthe Sanitary
Board of the Issuer are as follows:

Chairman:

Member:

Member:

Danny Jones, Mayor
John Tinney, Jr.

Sam Bowling, P.E.

The duly appointed and acting City Attorney for the Issuer is Paul Ellis,

Esquire, Charleston, West Virginia.

8. MEETINGS: All actions, ordinances, resolutions, orders and

agreements taken, adopted and entered into by or on behalf of the Issuer in any way

connected with the issuance of the Bonds and the acquisition, construction, operation and

financing of the Project or the System were authorized or adopted at meetings of the

Governing Body duly and regularly or specifically called and held pursuant to the Rules of

Procedure ofthe Governing Body and all applicable statutes including Chapter 6, Article 9A

ofthe Code of West Virginia, 1931, as amended, and a quorum of duly elected or appointed,
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qualified and acting members of the Governing Body was present and acting at all times

during all such meetings. All notices required to be posted and/or published were so posted
and/or published.

9. INSURANCE: The Issuer will maintain or, as appropriate, will require
all contractors to maintain worker’s compensation, public liability and property damage
insurance, standard hazard insurance, builder’s risk insurance, flood insurance and business

interruption insurance, where applicable, in accordance with the Ordinance and the Loan

Agreement. All insurance for the System required by the Ordinance and the Loan Agreement
is in full force and effect.

10. LOAN AGREEMENT: As ofthe date hereof, (i)the representations of

the Issuer contained in the Loan Agreement are true and correct in all material respects as if

made on the date hereof~ (ii) the Loan Agreement does not contain any untrue statements of

material fact or omit to state any material fact necessary to make the statements therein, in

light of the circumstances under which they were made, not misleading; (iii) to the best

knowledge of the undersigned, no event affecting the Issuer has occurred since the date of

the Loan Agreement, which should be disclosed for the purpose for which it is to be used or

which it is necessary to disclose therein in order to make the statements and information

therein not misleading; and (iv) the Issuer is in compliance with the Loan Agreement. The

Issuer will serve the additional customers of the location(s) as set forth in the Certificate of

Engineer. The Issuer will not reduce the amount of additional customers served by the

Project without the prior written approval of the Authority. Following completion of the

Project, the Issuer will certify to the Authority the number of customers added to the System.

11. SPECIMEN BOND: Attached hereto as Exhibit A is a specimen ofthe

Bond which is identical in all respects with the Bond this day delivered to the Authority and

being substantially in the form prescribed in the Ordinance.

12. BOND PROCEEDS: On the date hereof, the Issuer received $1,621,017
from the Authority and the DEP, being a portion of the principal amount of the Bonds and

more than a de minimus amount of the proceeds of the Bonds. The balance of the principal
amount of the Bonds will be advanced to the Issuer from time to time as acquisition and

construction of the Project progresses.

13. LAND AND RIGHTS-OF-WAY: All land in fee simple and all rights
of-way and easements necessary for the acquisition and construction of the Project and the

operation and maintenance of the System have been acquired or can and will be acquired by

purchase, or, if necessary, by condemnation by the Issuer and are adequate for such purposes

and are not or will not be subject to any liens, encumbrances, reservations or exceptions

{C2062860. 1)
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which would adversely affect or interfere in any way with the use thereof for such purposes.

The costs thereof, including costs of any properties which may have to be acquired by
condemnation, are, in the opinion of all the undersigned, within the ability of the Issuer to

pay for the same without jeopardizing the security of or payments on the Bonds.

14. PUBLIC SERVICE COMMISSION ORDER: The Issuer has received

the Recommended Decision ofthe Administrative Law Judge entered on February 17,2011,

as made final by the PSC on March 9, 2011, in Case No. 10-1 732-S-CN, among other things,
either granting to the Issuer a certificate of public convenience and necessity for the Project
or waiving the certificate, and approving the financing for the Project. The time for appeal of

both PSC orders has expired without any appeal. Both orders remain in full force and effect.

15. CONFLICTS OF INTEREST: No member, officer or employee ofthe

Issuer or the Sanitary Board has a substantial financial interest, direct, indirect or by reason

of ownership of stock in any corporation, in any contract with the Issuer or in the sale of any

land, materials, supplies or services to the Issuer or to any contractor supplying the Issuer,

relating to the Bonds, the Ordinance, andlor the Project, including, without limitation, with

respect to the Depository Bank. For purposes of this paragraph, a “substantial financial

interest” shall include, without limitation, an interest amounting to more than 5% of the

particular business enterprise or contract.

16. PROCUREMENT OF ENGINEERING SERVICES: The Issuer has

complied with all the requirements of Chapter 5G, Article 1 of the Code of West Virginia,
1931, as amended, in the procurement of the engineering services of the Consulting

Engineer.

17. VERIFICATION OF SCHEDULE B: The final amended Schedule B

attached to the Certificate of Consulting Engineer, with the signature of the Mayor and the

Consulting Engineer, accurately represents the estimated costs of the Project, the sources of

funds available to pay the costs of the Project and the costs of financing of the Bonds.

18. CLEAN WATER ACT: The Project as described in the Ordinance

complies with Sections 208 and 303(e) of the Clean Water Act.

19. COUNTERPARTS: This Certificate may be executed in counterparts
and all counterparts shall be deemed to be the Ceilificate.

The certifications herein ofthe City Attorney are limited to Paragraphs 1, 5, 7,

8 and 15 and with respect to the enactment of the rate ordinance under Paragraph 6.

{C2062860. 1)
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WITNESS our signatures and the official corporate seal of The City of

Charleston, West Virginia, on this 13th day of December, 2011.

SEAL]

Official Title

Mayor

City Clerk

City Attorney

{C2062860. I)
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EXHIBIT A

See Specimen Bond (Tab No. 15)
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THE CITY OF CHARLESTON 3.2

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

CERTIFICATE AS TO USE OF PROCEEDS

On this 13th1 day of December, 201 1, the undersigned Mayor of The City of

Charleston in Kanawha County, West Virginia (the “Issuer”), being one of the officials of

the Issuer duly charged with the responsibility for the issuance of $25,877,009 Sewerage
System Revenue Bonds, Series 2011 A (West Virginia CWSRF Program), of the Issuer,
dated December 13, 2011 (the “Bonds” or, the “Series 2011 A Bonds”), hereby certify as

follows:

1. I am one of the officers of the Issuer duly charged with the

responsibility of issuing the Bonds. I am familiar with the facts, circumstances and

estimates herein certified and duly authorized to execute and deliver this certificate on

behalf of the Issuer. Capitalized terms used herein and not otherwise defined herein shall

have the same meanings set forth in the Bond Ordinance duly passed by the Issuer on

September 6, 2011, effective September 19, 2011, and Supplemental Resolution adopted
on December 5, 2011 (the “Ordinance”), authorizing the Bonds.

2. This certificate may be relied upon as the certificate of the Issuer.

3. This certificate is based upon facts, circumstances, estimates and

expectations of the Issuer in existence on December 13, 2011, the date on which the

Bonds are being physically delivered in exchange for a portion of the principal amount of

the Bonds, and to the best of my knowledge and belief, the expectations of the Issuer set

forth herein are reasonable.

4. The Series 2011 A Bonds were sold on December 13, 2011, to the

West Virginia Water Development Authority (the “Authority”), pursuant to a loan

agreement dated December 13, 2011, by and among the Issuer, the Authority and the

West Virginia Department of Environmental Protection (the “DEP”), for an aggregate

purchase price of $25,877,009 (100% of par), at which time, the Issuer received

$1,621,017 from the Authority and the DEP, being the first advance of the principal
amount of the Series 2011 A Bonds. No accrued interest has been or will be paid on the

Bonds. The balance of the respective principal amounts of the Bonds will be advanced to

the Issuer as acquisition and construction of the Project progresses.

5. The Bonds are being delivered simultaneously with the delivery of

this Certificate and are issued for the purposes of (i) permanently financing a portion of

the costs of acquisition and construction of certain improvements and extensions to the

{C2061 505.1



existing public sewer facilities of the Issuer (the “Project”); (ii) funding a reserve

account; and (iii) paying certain costs of issuance of the Bonds and related costs.

6. The Issuer has previously entered into agreements which require the

Issuer to expend at least 5% of the net sale proceeds of the Bonds for the acquisition and

construction of the Project, constituting a substantial binding commitment. The

acquisition and construction of the Project and the allocation of the net sale proceeds of

the Bonds to expenditures of the Project shall commence immediately and shall proceed
with due diligence to completion, and with the exception of proceeds deposited in the

Reserve Accounts for the Bonds, if any, all of the proceeds from the sale of the Bonds,

together with any investment earnings thereon, will be expended for payment of costs of

the Project on or before March 1, 2013. The acquisition and construction of the Project is

expected to be completed by March 1, 2013.

7. The total cost of the Project is estimated at $25,877,009. Sources

and uses of funds for the Project are as follows:

SOURCES

Proceeds of Series 2011 A Bonds $25,877,009

Total Sources $25,877,009

USES

Costs of the Project $24,255,992

Deposit into Reserve Fund $ 1,573,017
Costs of Issuance $ 48,000

Total Uses $25,877,009

8. Pursuant to Article V of the Ordinance, the following special funds or

accounts have been created:

(1) Revenue Fund;

(2) Renewal and Replacement Fund;

(3) Series 2011 A Bonds Construction Trust Fund;

(4) Series 2011 A Bonds Sinking Fund; and

(5) Series 2011 A Bonds Reserve Account.

{C206 1505.1)
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9. Pursuant to Article VI of the Ordinance, the proceeds of the Bonds will

be deposited as follows:

(1) Series 2011 A Bonds proceeds in the amount of $1,573,017 will

be deposited in the Series 2011 A Bonds Reserve Account.

(2) The balance of the proceeds of the Bonds will be deposited in

the Series 2011 A Bonds Construction Trust Fund as received

from time to time and applied solely to payment of costs of the

Project, including costs of issuance of the Bonds and related

costs.

10. Moneys held in the Series 2011 A Bonds Sinking Fund will be used

solely to pay principal of and interest, if any, on the Series 2011 A Bonds and will not be

available to meet costs of acquisition and construction of the Project. All investment

earnings on moneys in the Series 2011 A Bonds Reserve Account (if fully funded) shall

be returned, not less than once each year, by the Commission to the Issuer, and such

amounts shall, during construction of the Project, be deposited in the Series 2011 A

Bonds Construction Trust Fund, and following completion of construction of the Project,
shall be deposited in the Revenue Fund and applied in full, first to the next ensuing
interest payment, if any, due on the Series 2011 A Bonds, respectively, and then to the

next ensuing principal payment due thereon, all on a pro rata basis.

11. Work with respect to the ac4uisition and construction of the Project
will proceed with due diligence to completion. The acquisition and construction of the

Project is expected to be completed within 24 months of the date hereof.

12. The Issuer will take such steps as requested by the Authority to

ensure that the Authority’s bonds meet the requirements of the Code.

13. With the exception of the amount deposited in the Series 2011 A

Bonds Reserve Account all of the proceeds of the Series 2011 A Bonds will be expended
on the Project within 20 months from the date of issuance thereof.

14. The Issuer does not expect to sell or otherwise dispose of the Project
in whole or in part prior to the last maturity date of the Bonds.

15. The amount designated as costs of issuance of the Bonds consists

only of costs which are directly related to and necessary for the issuance of the Bonds.

{C206 1505.1)
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16. All property financed with the proceeds of the Bonds will be owned

and held by (or on behalf of) a qualified governmental unit.

17. No proceeds of the Bonds will be used, directly or indirectly, in any
trade or business carried on by any person who is not a governmental unit.

18. The original proceeds of the Bonds will not exceed the amount

necessary for the purposes of the issue. The Issuer covenants that it shall maintain

thorough and accurate accounting records, in conformance with generally accepted
accounting principles, relative to the proceeds of the Bonds so that use of proceeds from

each series of the Bonds can be accounted for.

19. The Issuer shall use the Bond proceeds solely for the costs of the

Project, and the Project will be operated solely for a public purpose as a local

governmental activity of the Issuer.

20. The Bonds are not federally guaranteed.

21. The Issuer has retained the right to amend the Ordinance authorizing
the issuance of the Bonds if such amendment is necessary to assure that the Bonds remain

governmental or public purpose bonds.

22. The Issuer has either (a) funded the Series 2011 A Bonds Reserve

Account at the maximum amount of principal and interest, if any, which will mature and

become due on the Series 2011 A Bonds in the then current or any succeeding year with

the proceeds of the Series 2011 A Bonds, or (b) created the Series 2011 A Bonds Reserve

Account which will be funded with equal payments made on a monthly basis over a 10-

year period until such Series 2011 A Bonds Reserve Account hold an amount equal to the

maximum amount of principal and interest, if any, which will mature and become due on

the Series 2011 A Bonds in the then current or any succeeding year. Moneys in the

Series 2011 A Bonds Reserve Account and the Series 2011 A Bonds Sinking Fund will

be used solely to pay principal of and interest, if any, on the Series 2011 A Bonds and

will not be available to pay costs of the Project.

23. There are no other obligations of the Issuer which (a) are to be

issued at substantially the same time as the Bonds, (b) are to be sold pursuant to a

common plan of financing together with the Bonds and (c) will be paid out of

substantially the same sources of funds or will have substantially the same claim to be

paid out of substantially the same sources of funds as the Bonds.

{C206!505. 1)
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24. To the best of my knowledge, information and belief, there are no

other facts, estimates and circumstances which would materially change the expectations
herein expressed.

25. The Issuer will comply with instructions as may be provided by the

Authority, at any time, regarding use and investment of proceeds of the Bonds, rebates

and rebate calculations.

26. To the best of my knowledge, information and belief, the foregoing
expectations are reasonable.

{C206 1505.1)
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WITNESS my signature as of the da e fir t writte bove.

y r
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THE CITY OF CHARLESTON 3.3

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

CERTIFICATE OF CITY CLERK AS TO TRUTH

AND ACCURACY OF DOCUMENTS DELIVERED

The undersigned duly elected City Clerk of The City of Charleston, West

Virginia (the “Issuer”), hereby certifies that the copies of the following documents being
delivered in connection with the closing of the sale of The City of Charleston Sewerage

System Revenue Bonds, Series 2011 A (West Virginia CWSRF Program) (the “Bonds”) are,

as of the date hereof, true, complete and accurate copies of the originals of those documents

maintained on file with the Issuer and delivered in the transcript of proceedings, that said

documents have been duly adopted, enacted or entered by the Council ofthe Issuer, and that

said documents are still in full force and effect as of the date hereof and have not been

repealed, rescinded, superseded, amended or modified in any way unless the document

effecting such repeal, rescission, supersedence, amendment or modification is also listed

below:

1. Charter.

2. Oaths of Office ofMayor, City Clerk and Council

Members.

3. Ordinance Creating Sanitary Board.

4. Oaths of Office of Sanitary Board Members.

5. Public Service Commission Order.

6. Infrastructure Council Approval Letter.

7. Loan Agreement.

8. Rate Ordinance.

9. Minutes of Council Meetings regarding All

Readings and Public Hearing of the Rate

Ordinance.

~C2O6~5 13.1)



10. Affidavit of Publication of the Rate Ordinance

and Notice of Public Hearing.

11. Petition of Sanitary Board.

12. Bond Ordinance.

13. Supplemental Resolution.

14. Minutes of Council Meetings regarding All

Readings and Public Hearing of the Bond

Ordinance and Adoption of the Supplemental
Resolution.

15. Affidavit of Publication of the Notice of Public

Hearing and Abstract of Bond Ordinance.

16 WDA Consent to Issuance of Parity Bonds.

17. NPDES Permit.

18. Evidence of Insurance.

The rest of this page is intentionally left blank.]

{C206 15 13. 1)
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WITNESS my signature and the official seal of The City of Charleston, West

Virginia, on this 13th day of December, 2011.

Clerk

SEAL]

{ C206 15 13. 1)
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THE CITY OF CHARLESTON 3.4

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

CERTIFICATE OF CONSULTING ENGINEER

I, Craig D. Richards, Registered Professional Engineer, West Virginia License

No. 10358, of Burgess & Niple Inc., Consulting Engineer, Parkersburg, West Virginia,

hereby certify as follows:

1. My firm is the engineer for the planning, design, acquisition and

construction of certain additions, betterments and improvements (the “Project”) to the

existing sewerage system (the “System”) of The City of Charleston (the “Issuer”), to be

constructed primarily in Kanawha County, West Virginia, which acquisition and construction

are being permanently financed by the above-captioned bonds (the “Bonds”) of the Issuer.

All capitalized words used herein and not defined herein shall have the same meaning set

forth in the Bond Ordinance passed by the Issuer on September 6, 2011, effective September
19, 2011, a Supplemental Resolution adopted December 5, 2011, and the Loan Agreement by
and among the Issuer, the West Virginia Water Development Authority (the “Authority”) and

the West Virginia Department of Environmental Protection (“DEP”), dated December 13,

2011 (the “Loan Agreement”).

2. The Bonds are being issued for the purposes of (i) paying a portion of

the costs of acquisition and construction of the Project; (ii) funding a reserve account for the

Bonds; and (iii) paying costs of issuance and related costs.

3. To the best of my knowledge, information and belief (i) within the limits

and in accordance with the applicable and governing contractual requirements relating to the

Project, the Project will be constructed in general accordance with the approved plans,

specifications and designs prepared by my firm and approved by the DEP and any change
orders approved by the Issuer, the DEP and all necessary governmental bodies; (ii) the

Project, as designed, is adequate for its intended purpose and has a useful life of at least 25

years, if properly operated and maintained, excepting anticipated replacements due to normal

wear and tear; (iii) the Issuer has received bids for the acquisition and construction of the

Project which are in an amount and otherwise compatible with the plan of financing set forth

in the Schedule B attached hereto as Exhibit A, all successful bidders have made required

provisions for all insurance and payment and performance bonds and such insurance policies
or binders and such bonds have been verified for accuracy; (iv) the successful bidders

received any and all addenda to the original bid documents; (v) the bid documents relating to

(C206 1520.11
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the Project reflect the Project as approved by the DEP and the bid forms provided to the

bidders contain all critical operational components of the Project; (vi) the successful bids

include prices for every item on such bid forms; (vii) the uniform bid procedures were

followed; (viii) the Issuer has obtained all permits required by the laws of the State of West

Virginia and the United States necessary for the acquisition and construction of the Project
and operation of the System; (ix) in reliance upon the certificate of Grigoraci, Trainer,

Wright & Paterno, Certified Public Accountants, of even date herewith, as of the effective

date thereof, the rates and charges for the System as enacted by the Issuer will be sufficient to

comply with the provisions of the Loan Agreement; (x) the net proceeds of the Bonds,

together with all other moneys on deposit or to be simultaneously deposited and irrevocably

pledged thereto and the proceeds of grants, if any, irrevocably committed therefor, are

sufficient to pay the costs of acquisition and construction of the Project approved by the

DEP; (xi) attached hereto as Exhibit A is the final amended “Schedule B - Total Cost of

Project, Sources of Funds and Cost of Financing” for the Project; and (xii) all contractors to

be awarded contracts for the construction of the Project have submitted affidavits indicating
such contractor has a drug free workplace plan pursuant to Chapter 21, Article 1 D of the

West Virginia Code of 1931, as amended.

(C206 1520.1)

4. The Project will serve no flew customers.

WITNESS my signature and seal on this 13th day of December, 2011.

Burgess & Niple, Inc

41W
Craig . Richards, P.E.

West Virginia License No. 10358
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SCHEDULE B

NAME OFGOVERNMENTALAGENCY: The Sanitary Board of the Cityof Charleston

ESTIMATED TOTAL COST OF PROJECT, SOURCES OF FUNDS AND COST OF FINANCING

1, ConstructIon

a. Contract 10-6

b. Contract 10-7

c. Contract 10-8

ci. Contract 10-9

Technical Services

Legal and FIscal

a. Rights-of-Way (Legal)
b. PSCAttorney

4. AdministratIve

5. SIte and Other Lands

$ 4,756,973.00

$ 5,897,470.00

$ 5,160,622.00

$ 1,982,855.00

$ 550,000.00

$ 25,000.00

$ 4,775,742.00

$ 575,000.00

$

$

Fac. Plan/Design or Other Loan Repayment

6. (Specify Type:
________________

7. Interim Financing Costs

8. ContIngency (5% of construction

9. Miscellaneous

a. Appraisal Services

b. Easement Acquisition (Right-of-Way Agent) $

10. Total of lines 1 Through 9

175,000.00

$ 24,255,992.00

11. Federal Grants

(Specify Sources)

12. State Grants

(Specify Sources)

13. Other Grants

(Specify Sources)

14. Any Other Source

(Specify)

15 Total of Lines ii Through 14

Net Proceeds Required from Bond Issue (Line

16. 10 Minus LIne 15)

B. Sources of Funds

Bond Counsel

Registrar Fee

Funded Reserve Account

Signature c~Vutho~/ R,~enta~i~
Date:

C. Cost of Fjr~ancing

$ 47,500.00

$ 500.00

$ 1,573,017.00

$ 1,621,017.00

$25,877,009.00

Signature~ Consulting Engineer

Date: / /~7/

2.

3.

A. Cost of Prolect

$ 17,797,920.00

$

$

$ 882,330.00

$ 225,000.00

$ 50,000.00

$

$

$

$

$

$

$

$

17.

18.

19.

$

$24,255,992.00

20. Total

21.

Financing (Lines 17, 18 & 19)

plus Line 20)

(c22O3~91XLSX.1)



GRICORACI, PATERNO &ASSOCIATES
CERTIFIED PUBLIC ACCOUNTANTS & CONSULTANTS 608 TENNESSEE AVENUE

(A PARTNERSHIP OF ACCOUNTING CORPORATIONS) CHARLESTON, WV 25302

(304) 343-5511

December 13, 2011 FAX: (304) 343-5514

www.gpa-cpas.com

THE CITY OF CHARLESTON

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

The City of Charleston

P.O. Box 2749

Charleston, WV 25330

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

West Virginia Department of Environmental Protection

601 57th Street

Charleston, WV 25304

Ladies and Gentlemen:

We have reviewed the sewer service rates ofThe City of Charleston as set forth

in Rate Ordinance No. 7320 (the “Issuer”), enacted by the Issuer on February 19, 2008, and

the projected operating expenses and anticipated customer usage provided by the Charleston

Sanitary Board. It is our opinion that such rates are adequate (i) to provide for all operating

expenses ofthe sewerage system of the Issuer (the “System”), and (ii) to leave a balance each

year equal to at least 115% of the maximum amount required in any year for the payment of

principal of and interest on the Issuer’s $25,877,009 Sewerage System Revenue Bonds,
Series 2011 A (the “Series 2011 A Bonds”) at a 2% interest rate and a 20 year term and all

other obligations secured by or payable from revenues of the System on a parity with or

junior to the Series 2011 A Bonds, including the Issuer’s Sewer Revenue Bonds, Series 1989

A, Sewer Revenue Bonds, Series 1989 C, Sewerage System Revenue Bonds, 1993 Series A,

Sewerage System Revenue Bonds, Series 1996 A, Sewerage System Revenue Bonds, Series

1996 B, Sewerage System Revenue Bonds, Series 1997 A, Sewerage System Revenue

Bonds, Series 1997 B, Sewerage System Revenue Bonds, 1998 Series A, Sewerage System
Revenue Bonds, 1999 Series A, Sewerage System Revenue Bonds, Series 2001 A, Sewerage



The City of Charleston

West Virginia Water Development Authority
West Virginia Department of Environmental Protection

December 13, 2011

Page 2

System Revenue Bonds, 2001 Series B, Sewerage System Refunding Revenue Bonds, Series

2002 A, Sewerage System Refunding Revenue Bonds, Series 2002 B, Supplemental Sewer

Revenue Bonds, Series 1989 B, Supplemental Sewer Revenue Bonds, Series 1989 D,

Sewerage System Revenue Bonds, 1999 Series B, Sewerage System Revenue Bonds, 2001

Series C, Sewerage System Revenue Bonds, Series 2004 A, Sewerage System Revenue

Bonds, Series 2005 A, Sewerage System Revenue Bonds, Series 2005 B-i, Sewerage System
Revenue Bonds, Series 2005 B-2

,
and Sewerage System Revenue Bonds, Series 2008 A

(collectively, the “Prior Bonds”).

It is further our opinion that the Net Revenues actually derived from the System
during any 12 consecutive months within the 18 months immediately preceding the date of

the actual issuance ofthe Series 2011 A Bonds, plus the estimated average increased annual

Net Revenues to be received in each of the 3 succeeding years after the completion of the

improvements to be financed by the Series 2011 A Bonds, will not be less than 115% of the

maximum annual amount which will mature and become due in any succeeding year for

principal of and interest on the Prior Bonds and the Series 2011 A Bonds.

Capitalized terms used herein and not otherwise defined herein shall have the

same meanings set forth in the Bond Ordinance authorizing the Series 2011 A Bonds.

Very truly yours,



THE CITY OF CHARLESTON 3.6

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

RECEIPT FOR BONDS

The undersigned authorized representative of the West Virginia Water

Development Authority (the “Authority”), for and on behalf ofthe Authority, hereby certifies

as follows:

1. On the 13th day of December, 2011, in Charleston, West Virginia, the

Authority received the entire original issue of $25,877,009 in aggregate principal amount of

the Sewerage System Revenue Bonds, Series 2011 A (West Virginia CWSRF Program), of

The City of Charleston (the “Issuer”), dated December 13, 2011, issued in the form of one

bond, fully registered to the Authority, and numbered AR-i (the “Bonds”).

2. At the time of such receipt ofthe Bonds, they had been executed by the

Mayor of the Issuer and attested by the City Clerk of the Issuer, by their respective manual

signatures, and the official seal of the Issuer had been impressed upon the Bonds.

WITNESS my signature on this 13th day of December, 2011.

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY

Authorized Representative

(C206 1538.1)



THE CITY OF CHARLESTON 3.7

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

RECEIPT FOR BOND PROCEEDS

The undersigned Mayor of The City of Charleston (the “Issuer”), for and on

behalf of the Issuer, hereby certifies as follows:

On the 13th day of December, 2011, the Issuer received and hereby
acknowledges receipt from the West Virginia Water Development Authority (the

“Authority”), as the original purchaser of the $25,877,009 The City of Charleston Sewerage

System Revenue Bonds, Series 2011 A (West Virginia CWSRF Program), dated December

13, 2011 (the “Bonds”), of$1,62 1,017, being a portion ofthe principal amount ofthe Bonds.

The Issuer understands that the remaining proceeds of the Bonds will be advanced to the

Issuer from time to time as construction proceeds to completion.

WITNESS my signature on this l3t1~ day of December, 2011.

THE

(C206 154 1. 1)



THE CITY OF CHARLESTON

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

REQUEST AND AUTHORIZATION TO

AUTHENTICATE AND DELIVER THE BONDS

United Bank, Inc., as Registrar
Charleston, West Virginia

Ladies and Gentlemen:

3.8

We herewith hand to you, duly executed, the $25,877,009 Sewerage System
Revenue Bonds, Series 2011 A (West Virginia CWSRF Program), in the form of one bond,
numbered AR-i, dated December 13, 2011 (the “Bonds”), of The City of Charleston, West

Virginia (the “Issuer”), authorized to be issued under and pursuant to a Bond Ordinance duly

passed by the Issuer on September 6, 2011, effective September 19, 2011, and a

Supplemental Resolution duly adopted by the Issuer on December 5, 2011.

You are hereby requested and authorized to register, authenticate and deliver

the Bonds on behalf of the Issuer to the West Virginia Water Development Authority.

(SEAL)

Attest:

Clerk

WITNESS my signature this 13th day of December, 2011.

1543.1)



THE CITY OF CHARLESTON 3.9

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

REGISTRAR’ S AGREEMENT

THIS REGISTRAR’S AGREEMENT, dated as of the 13th day of December,

2011, by and between THE CITY OF CHARLESTON, WEST VIRGINIA, a municipal
corporation (the “Issuer”), and UNITED BANK, INC., Charleston, West Virginia (the

“Registrar”).

WHEREAS, the Issuer has, contemporaneously with the execution hereof,
issued and sold its $25,877,009 Sewerage System Revenue Bonds, Series 2011 A (West

Virginia CWSRF Program) (the “Bonds”), in the form ofone bond, numbered AR-I, in fully
registered form, pursuant to a Bond Ordinance duly passed by the Issuer on September 6,

2011, effective September 19, 2011, and a Supplemental Resolution duly adopted December

5, 2011 (collectively, the “Ordinance”);

WHEREAS, capitalized words and terms used in this Registrar’s Agreement
and not otherwise defined herein shall have the respective meanings given them in the

Ordinance, a copy of which is attached as Exhibit A hereto and incorporated herein by
reference;

WHEREAS, the Ordinance provides for an appointment by the Issuer of a

Registrar for the Bonds; and

WHEREAS, the Issuer desires to appoint, and by the Ordinance and this

Registrar’s Agreement does appoint, the Registrar to act as Registrar under the Ordinance

and to take certain other actions hereinafter set forth;

NOW, THEREFORE, it is agreed by and between the parties hereto as follows:

1. Upon the execution ofthis Registrar’s Agreement by the Issuer and the

Registrar and during the term hereof, the Registrar does accept and shall have and carry out

the powers and duties ofRegistrar for the Bonds, all as set forth in the Ordinance, such duties

including, among other things, the duties to authenticate, register and deliver Bonds upon

original issuance and when properly presented for exchange or transfer, and shall do so with

the intention of maintaining the exclusion of interest, if any, on the Bonds from gross income

for federal income tax purposes, in accordance with any rules and regulations promulgated by
the United States Treasury Department or by the Municipal Securities Rulemaking Board or

{C2061554.1 }



similar regulatory bodies as the Issuer advises it of and with generally accepted industry
standards.

2. The Registrar agrees to furnish the Issuer with appropriate records of all

transactions carried out by it as Registrar and to furnish the Issuer with the names and

specimen signatures of the Registrar’s authorized officers for the purposes of acting as the

Registrar and with such other information and reports as the Issuer may from time to time

reasonably require.

3. The Registrar shall have no responsibility or liability for any action

taken by it at the specific direction of the Issuer.

4. As compensation for acting as Registrar pursuant to this Registrar’s

Agreement, the Issuer hereby agrees to pay to the Registrar the compensation for services

rendered as provided in the annexed schedule.

5. It is intended that this Registrar’s Agreement shall carry out and

implement provisions of the Ordinance with respect to the Registrar. In the event of any

conflict between the terms ofthis Registrar’s Agreement and the Ordinance, the terms ofthe

Ordinance shall govern.

6. The Issuer and the Registrar each warrants and represents that it is duly
authorized and empowered to execute and enter into this Registrar’s Agreement and that

neither such execution nor the performance of its duties hereunder or under the Ordinance

will violate any order, decree or agreement to which it is a party or by which it is bound.

7. This Registrar’s Agreement may be terminated by either party upon 60

days’ written notice sent by registered or certified mail to the other party, at the following

respective address:

ISSUER

The City of Charleston

P.O. Box 2749

Charleston, WV 25330

Attention: Mayor

{C2061554.1}
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REGISTRAR

address.

United Bank, Inc.

P.O. Box 393

Charleston, WV 25322

Attention: Corporate Trust Department

The Issuer and the Registrar shall notit~’ the other in writing of any change of

8. The Registrar is hereby requested and authorized to authenticate and

deliver the Bonds in accordance with the Ordinance.

IN WITNESS WHEREOF, the parties hereto have respectively caused this

Registrar’s Agreement to be signed in their names and on their behalf, all as of the date first

above-written.

UNITED BANK, INC.

Ai~tl~zed Officer

{C206 1554. 1)



EXHIBIT A

See Bond Ordinance (Tab No. 11)
See Supplemental Resolution (Tab No. 12)
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THE CITY OF CHARLESTON 3.10

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

CERTIFICATE OF REGISTRATION OF BONDS

UNITED BANK, INC., Charleston, West Virginia, as Registrar (the

“Registrar”), hereby certifies that on the date hereof, the single, fully registered Sewerage

System Revenue Bonds, Series 2011 A (West Virginia CWSRF Program), of The City of

Charleston, West Virginia (the “Issuer”), dated December 13, 2011, in the principal amount

of $25,877,009, and numbered AR-i, was registered as to principal and interest in the name

of “West Virginia Water Development Authority” in the books of the Issuer kept for that

purpose at our office, by a duly authorized officer on behalf of the Registrar.

WITNESS my signature on this 13th day of December, 2011.

UNITED ANK, INC., as Registrar

Autho/i’zed Officer
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THE CITY OF CHARLESTON 3.11

SEWERAGE SYSTEM REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA CWSRF PROGRAM)

ACCEPTANCE OF APPOINTMENT AS DEPOSITORY BANK

JPMORGAN CHASE BANK, NA, Charleston, West Virginia, hereby accepts

appointment as Depository Bank in connection with a Bond Ordinance of The City of

Charleston, West Virginia (the “Issuer”), passed by the Issuer on September 6, 2011,
effective September 19, 2011, and a Supplemental Resolution adopted by the Issuer on

December 5, 2011 (collectively, the “Ordinance”), authorizing the issuance of The City of

Charleston Sewerage System Revenue Bonds, Series 2011 A (West Virginia CWSRF

Program), in the aggregate principal amount of $25,877,009, dated December 13, 2011, and

agrees to serve as Depository Bank for the Revenue Fund all as set forth in the Ordinance.

WITNESS my signature on this 13th day of December, 2011.

JPMORGAN CHASE BANK, NA

~cH
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WEST VIRGINIA MUNICIPAL BOND COMMISSION

Suite 401

1207 Quarrier Street, Charleston, WV 25301

(304) 558-3971

3.12

NEW ISSUE REPORT FORM

Date of Report: December 13, 2011

IS SUE: The City of Charleston Sewerage System Revenue Bonds, Series 2011 A (West Virginia CWSRF
Procram)

RATE: 2%~ Administrative Fee: 1%

PAYING AGENT: Municipal Bond Commission

BOND COUNSEL: Jackson Kelly PLLC
Contact Person: Samme L. Gee, Esquire
Phone: (304) 340-1318

CLOSING BANK: JPMorgan Chase Bank, NA

Contact Person: John Copenhaver
Phone: ( 348-1113

KNOWLEDGEABLE ISSUER CONTACT:

Contact Person: Crystal Sanders

Position: Finance Manager
Phone: ( 348-1084

Email: csanders(~icsbwv.com

UNDERWRiTERS COUNSEL: Kauffelt & Kauffelt

Contact Person: Mark Kauffelt, Esquire
Phone: (304) 345-1272

ESCROW TRUSTEE:
___________

Contact Person:____________________
Phone:

________________________

OTHER: WVDEP

Contact Person: Rosalie Brodersen

Function: Program Manager
Phone: ( 926-0449 ext. 1608

ADDRESS: P.Q. Box 2749, Charleston, WV 25330

PURPOSE OF ISSUE: New Money X

Refunding
—

Refunds issue(s) dated:

ISSUE DATE: December 13~201 1

COUNTY: Kanawha

iSSUE AMOUNT: $25,877,009

1st DEBT SERVICE DUE: 12/1/20 13

1St DEBT SERVICE AMOUNT: $

CLOSiNG DATE: December 13. 2011

1st PRINCIPAL DUE: 12/1/2013

DEPOSITS TO MBC AT CLOSE:
______

Accrued Interest: $_____________________

Capitalized Interest: $__________________________

By
_____

Wire X Reserve Account: $1,573,017

Check
______

Other:
__________

$_________________________

REFUNDS & TRANSFERS BY MBC AT CLOSE:

By
_____

Wire
______

To Escrow Trustee: $_______________________

_____

Check
______

To Issuer: $_______________________

_____

KIT
_____

To Cons.Invest.Fund $_______________________

______

To Other:_________ $_______________________

NOTES: Reserve Account will be funded at closing.

FOR MUNICIPAL BOND COMMISSION USE ONLY:

Documents Required:
Transfers Required:

{ C206 156 1. 1)
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STATE OF WEST VIRGINIA

DEPARTMENT OF ENViRONMENTAL I’ROTECTION

DIVISION OF WATER AND WASTE MANAGEMENT

601 57111 STREET SE

CHARLESTON, WV 25304-2345

GENERAL

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

WATER POLLUTION CONTROL PERMIT

Permit No. WVOI 15924 Issue Date: November 5, 2007

Effective Date: December 5, 2007

Expiration Date: December 4, 2012

Subject: Stonnwatcr Associated

With Construction Activities

To Whom It May Concern:

This is to certify that any establishment with (liseharges composed entirely of stormwater

associated with construction activities disturbing one acre or greater of land urea

(construction activities are land disturbing operations such as grubbing. grading. filling and

excavation operations during site development for residential, commercial or industrial

l)uIP0sCS) and agreeing to be regulated under the tenils of this general permit, except 1~r:

I. Operations that result in the disturbance of less than one acre of total land

area, which are not part of a larger common plan of development or sale.

2. Stormwater discharges associated with land disturbing activities that may

reasonably be expected to be causing or contributing to a violation of a water

quality standard as determined by the 1)ireclor.

3. Land disturbing activities already governed by other Department of

Environmental Protection NPDES permits. This includes Division of Mining
and Reclamation permits for coal mining and non—metallic quarries.

4. Landfills, except in the preparation of a new landfill and/or clay boti-ow areas.

5. Other activities exempt from NPDES permitting requirements as set forth in

4OCFR 122.3(e) and 47CSR 10-3.2.b.4 (NPDES Program).

6. Land disturbing activities related to oil and gas activities as required l)y the

Energy Policy Act of 2005. These activities include but are not limited to

construction of drilling sites, waste management pits, and access roads, as
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well as construction of the transportation and treatment infrastructure such as

pipelines, natural gas treatment plants, natural gas pipeline compressor

stations, and crude oil pumping stations. Construction activities that result in a

discharge of a reportable quantity release or that contribute pollutants (other
than non-contaminated sediments) to a violation of a water quality standard

are still subject to permit coverage.

is hereby granted coverage under this General WVINPDES Water Pollution Control Permit

to allow stormwater discharges into the surface waters of the State. This General Permit is

subject to the following terms and conditions:

The information submitted on and with the site registration application form will

hereby be made terms and conditions of the General Permit with like effect as if all

such information were set forth herein, and other pertinent conditions set forth in

Sections A, B, C, D, E, F, 0, H, I and J.

Construction of single family residences by the homeowner or homeowner’s contractor

requiring land disturbances less than three acres in size are provided coverage under the

General WVINPDES Water Pollution Control Permit and do not require application for

registration. However, all other terms and conditions of the General WVINPDES Water

Pollution Control Permit still apply except for the Notice of Termination requirement.

Sites approved from January 1, 2006, thru November 4, 2007, are hereby granted coverage

under General WVINPDES Water Pollution Control Permit WVO115924. Sites approved prior
to January 1, 2006, will have until June 30, 2008, to have final stabilization completed. Final

stabilization means disturbed areas shall be covered by the appropriate permanent protection.
Final stabilization includes; pavement, buildings, stable waterways (riprap, concrete, grass or

pipe), a healthy, vigorous stand ofperennial grass that uniformly covers at least 70 percent of

the ground, stable outlet channels with velocity dissipation which directs site runoff to a natural

watercourse, and any other approved structure or material. If these sites are not stabilized by
June 30, 2008, an application to receive permit coverage will be required to be submitted to the

Division of Water and Waste Management on or before, July 1, 2008.

SECTION A. TERMS OF PERMIT

Discharges from sites covered under the General Permit shall not cause or contribute to a

violation of 47CSR2 (Requirements Governing Water Quality Standards) and 46CSR12,

(Requirements Governing Groundwater Standards) of the West Virginia Legislative Rules

pursuant to Chapter 22, Article 11 and Article 12. Discharges that are not in compliance with

these standards are not authorized.

SECTION B. SCHEDULE OF COMPLIANCE

Compliance with this General Permit and the approved Stormwater Pollution Prevention Plan

is required upon the beginning of the construction project.
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SECTION C. MANAGEMENT CONDITIONS

C. 1. Duty to Comply

C.i.a. The permittee must comply with all conditions of this permit. Permit noncompliance
constitutes a violation of the federal Clean Water Act (CWA) and State Act (Chapter
22, Article 11 and Article 12) and is grounds for enforcement action; for permit
modification, revocation and reissuance, suspension or revocation; or denial of a

permit renewal application.

C. I .b. The permittee shall comply with all effluent standards or prohibitions established

under Section 307(a) of the CWA for toxic pollutants within the time provided in the

regulations that establish these standards or prohibitions, even if the permit has not

yet been modified to incorporate the requirement.

C.2. Duty to Reapply

If the permittee seeks to continue an activity regulated by this permit after the

expiration date of this permit, the permittee must apply for a new permit or general
permit registration as detailed in permit reissuance.

C.3. Duty to Mitigate

The permittee shall take all reasonable steps to minimize or prevent any discharge in

violation of this permit, which has a reasonable likelihood of adversely affecting
human health or the environment.

C.4. Permit Actions

This permit may be modified, revoked and reissued, suspended, or revoked for cause.

The filing of a request by the permittee for permit modification, revocation and

reissuance, or revocation, or a notification of a planned change or anticipated
noncompliance, does not stay any permit condition.

C.5. Property Rights

This permit does not convey any property rights of any sort, or any exclusive

privilege.

C.6. Signatory Requirements

AU applications, reports, or information submitted to the Director shall be signed and

certified as required in 47CSR1O-4.6. (NPDES Program). If an authorization becomes

inaccurate because a different individual or position has responsibility for the overall

operation of the project, a new authorization must be submitted to the Director prior
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to, or together with any reports, information, or applications to be signed by an

authorized representative.

C3. Transferability

This permit is not transferable to any person, except after notice to the Director. The

Director may require modification or revocation and reissuance of the permit to

change the name of the permittee and incorporate such other requirements as may be

necessary.

C.8. Duty to Provide Information

The permittee shall furnish to the Director, within a reasonable specified time, any
information which the Director may request to determine whether cause exists for

modifying, revoking and reissuing, suspending, or revoking this permit, or to

determine compliance with this permit. This information may include water quality
information as specified by the Director. The permittee shall also furnish to the

Director, upon request, copies of records required to be kept by this permit.

C.9. Other Information

Where the permittee becomes aware that it failed to submit any relevant facts in a

permit application, or submitted incorrect information in a permit application or in

any report to the Director, it shall immediately submit such facts or information.

C. 10. Inspections and Entry

The permittee shall allow the Director or an authorized representative upon the

presentation of credentials and such other documents as may be required by law

C.10.a. To enter upon the permittee’s premises in which an effluent source or activity is

located, or where records must be kept under the conditions of this permit;

C.10.b. To have access to and copy at reasonable times any records that must be kept under

the conditions of this permit;

C. I 0.c. To inspect at reasonable times any facilities, equipment (including monitoring and

control equipment), practices, or operations regulated or required under this permit;

C.10.d. To sample or monitor at reasonable times, for the purposes of assuring permit
compliance or as otherwise authorized by the State Act, any substances or parameters

at any location.
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C.11. Permit Modification

This permit may be modified, suspended, or revoked in whole or in part during its

term in accordance with the provisions of Chapter 22, Article II of the Code of West

Virginia. Any permittee wishing to modif~’ his coverage under this permit shall

submit such request at least 45 days prior to the commencement of the proposed
action for modification if no public notice period is required. A modification that will

have a public notice period must be submitted at least 90 days prior to construction to

allow for the public notice procedure.

C.12. Water Quality

The effluent or effluents covered by this permit are to be of such quality so as to not

cause violations of applicable water quality standards.

C.13. Oil and Hazardous Substance Liability

Nothing in this permit shall be construed to preclude the institution of any legal action

or relieve the permittee from any responsibilities, liabilities, or penalties to which the

permittee is or may be subject under Section 311 of the CWA.

C.14. Liabilities

C.14.a. Any person who violates a permit condition implementing Sections 301, 302, 306,
307, 308, 318 or 405 of the CWA is subject to a civil penalty not to exceed $25,000

per day of such violation. Any person who willfully or negligently violates permit
conditions implementing Section 301, 302, 306, 307, or 308 of the CWA is subject to

a fine of not less than $2,500 nor more than $25,000 per day of violation, or by
imprisonment for not more than one year, or both.

C. I 4.b. Any person who knowingly makes any false statement, representation, or

certification in any record or other document submitted or required to be maintained

under this permit, including reports of compliance or noncompliance shall, upon

conviction, be punished by a fine of not more that $10,000 per violation, or by

imprisonment for not more than six months per violation, or by both.

C.14.c. Nothing in C.14.a. and C.14.b. shall be construed to limit or prohibit any other

authority the Director may have under the State Water Pollution Control Act, Chapter
22, Article II and State Groundwater Protection Act, Chapter 22, Article 12.

C. 15 Outlet Markers

An outlet marker shall be posted during the term of General Permit coverage in

accordance with Title 47, Series 11, Section 9 (Special Rules) of the West Virginia
Legislative Rules.
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SECTION D. OPERATION AND MAINTENANCE

D. 1. Proper Operation and Maintenance

The permittee shall at all times properly operate and maintain all facilities and

systems of treatment and control (and related appurtenances) which are installed or

used by the permittee to achieve compliance with the conditions of the permit.

D.2. Need to Halt or Reduce Activity Not a Defense

It shall not be a defense for a permittee in an enforcement action that it would have

been necessary to halt or reduce the permitted activity in order to maintain

compliance with the conditions of this permit.

D.3. Bypass

D.3.a. Definitions

D.3.a.l. “Bypass” means the intentional diversion of waste streams from any portion of a

treatment facility; and

D.3.a.2. “Severe property damage” means substantial physical damage to property, damage
to the treatment facility which causes them to become inoperable, or substantial and

permanent loss of natural resources that can reasonably be expected to occur in the

absence of a bypass. Severe property damage does not mean economic loss caused

by delays in production.

D.3.b. Bypass not exceeding limitations. The permittee may allow any bypass to occur

which does not cause effluent limitations to be exceeded, but only if it also is for

essential maintenance to assure efficient operation. These bypasses are not subject to

the provisions of D.3.c. and D.3.d. of this permit.

D.3.c. Notification of bypass

D.3.c.I. If the permittee knows in advance of the need for a bypass, it shall submit prior
notice, if possible at least 10 days before the date of the bypass.

D.3.c.2. If the permittee does not know in advance of the need for bypass, notice shall be

submitted as requires in F.2.a. of this permit.

D.3.d. Prohibition ofbypass

D.3.d.I. Bypass is permitted only under the following conditions, and the Director may take

enforcement action against a permittee for bypass, unless;
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D.3.d.1.A. Bypass was unavoidable to prevent loss of life, personal injury, or severe property

damage;

D.3.d.l.B. There were no feasible alternatives to the bypass, such as the use of auxiliary
treatment facilities, retention of untreated sediment, or maintenance during
normal periods of equipment downtime. This condition is not satisfied if adequate
backup equipment should have been installed in the exercise of reasonable

engineering judgment to prevent a bypass that occurred during normal periods of

equipment downtime or preventive maintenance. This condition is not satisfied if

the sediment and erosion control structures were not installed in the proper

sequence; and

D.3.d.l.C. The permittee submitted notices as required under D.3.c. of this permit.

D.3.d.2. The Director may approve an anticipated bypass, after considering its adverse effects,
if the Director determines that it will meet the three conditions listed in D.3.d.l. of

this permit.

D.4. Upset

D.4.a. “Upset” means an exceptional incident in which there is unintentional and temporary

noncompliance with the terms and conditions of the permit and the Stormwater

Pollution Prevention Plan because of factors beyond the reasonable control of the

permittee. An upset does not include noncompliance to the extent caused by operational
error, improperly designed treatment facilities, inadequate treatment facilities, lack of

preventive maintenance, or careless or improper operation.

D.4.b. Effect of an upset. An upset constitutes an affirmative defense to an action brought for

noncompliance with such technology-based permit effluent limitations if the

requirements of D.4.c. are met. No determination made during administrative review of

claims that noncompliance was caused by upset, and before an action for

noncompliance, is final administrative action subject to judicial review.

D.4.c. Conditions necessary for a demonstration of upset. A permittee who wishes to establish

the affirmative defense of upset shall demonstrate, through properly signed,
contemporaneous operating logs, or other relevant evidence that:

D.4.c. 1. An upset occurred and that the permittee can identify the cause(s) of the upset.

D.4.c.2. The permitted project was at the time being properly operated.

D.4.c.3. The permittee submitted notice of the upset as required in F.2.a. of this permit.

D.4.c.4. The permittee complied with any remedial measures required under C.3. of this

permit.
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D.4.d. Burden ofproof. In any enforcement proceedings the permittee seeking to establish the

occurrence of an upset has the burden of proof.

D.5. Removed Substances

Where removed substances are not otherwise covered by the terms and conditions of this

permit or other existing permits by the Director, any solids, sludge, filter backwash or other

pollutants (removed in the course of treatment or control of wastewater) and which are

intended for disposal within the State, shall be disposed of only in a manner and at a site

subject to the approval by the Director. If such substances are intended for disposal outside the

State or for reuse, i.e., as a material used for making another product, which in turn has another

use, the permittee shall notif~’ the Director in writing of the proposed disposal or use of such

substances, the identity of the prospective disposer or users, and the intended place of disposal
or use, as appropriate.

SECTION E. MONITORING AND REPORTING

Monitoring of discharges is not required for construction activities unless directed by the

Director.

E. 1. Definitions

“As-built drawing” means a certified drawing of conditions as they were actually constructed.

“Best management practices” (BMPs) means schedules of activities, prohibitions of practices,
maintenance procedures, other management practices and various structural practices such as

but not limited to silt fence, sediment traps, seeding and mulching, and rip-rap used to prevent
or reduce erosion and sediment runoff and the pollution of surface waters of the State. BMPs

also include treatment requirements, operating procedures and practices to control plant site

runoff, spillage or leaks, sludge or waste disposal, or drainage from raw material storage.

“Buffer zone” means the region near the border of a protected area; a transition zone between

areas managed for different objectives.

“Clearing~’ means cutting and removing vegetation with chain saws, brush axes, brush hogs
and other mechanical means where there is little or no soil disturbance.

“Clean Water Act” (CWA) (formerly referred to as the Federal Water Pollution Control Act or

Federal Water Pollution Control Act Amendments of 1972) Public Law 92-500, as amended by
Public Law 95-217, Public Law 97-117 and Public Law 95-576; 33 U.S.C. 1251 Ct seq.

“Common plan of development” is a contiguous construction project where multiple separate
and distinct construction activities may be taking place at different times on different schedules

but under one plan. The “plan” is broadly defined as any announcement or piece of

documentation or physical demarcation indicating construction activities may occur on a

specific plot; included in this definition are most subdivisions.
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“Control” is a best management practice such as erosion control or sediment control that will

reduce sedimentation on a construction project.

“Construction Activity” means land disturbance operations such as grubbing, grading, filling,
and excavating during site development for residential, commercial or industrial purposes.

This includes, but is not limited to, access roads, borrow and spoil areas.

“Director” means the Director of the Division of Water and Waste Management, Department
of Environmental Protection, or her designated representative.

“Disturbed area” is the total area of land disturbing activity that will take place during all

phases of a construction project, including, but not limited to, all waste and borrow sites, utility
installation, road building, mass grading, and site development.

“Diversion” means a berm or excavated channel or combination berm and channel constructed

across sloping land on a predetermined grade. This includes but is not limited to protecting
work areas from upsiope runoff and reducing the size of the drainage going to sediment

trapping structures (clean water diversion), transporting runoff across a project to minimize

erosion and diverting sediment-laden water to an appropriate sediment-trapping structure.

“Erosion” means the displacement of solids (soil, mud, rock, and other particles) by the agents
of wind, water, and ice in response to gravity.

“Establishment” means an industrial establishment, mill, factory, tannery, paper and pulp mill,

mine, colliery, breaker or mineral processing operation, quarry, refinery, well and each and

every industry or plant or works in the operation or process of which industrial wastes, sewage

or other wastes are produced.

“Estimate” means to be based on a technical evaluation of the sources contributing to the

discharge.

“Excavating” means large scale grading accomplished usually with heavy machinery.

“Final stabilization” means disturbed areas shall be covered permanent protection. Final

stabilization includes pavement, buildings, stable waterways (riprap, concrete, grass or pipe), a

healthy, vigorous stand of perennial grass that uniformly covers at least 70 percent ofthe

ground, stable outlet channels with velocity dissipation that directs site runoff to a natural

watercourse, and any other approved structure or material.

“Grading” means changing surface contours by removing soil and stone from one place and

building it up in another.

“Groundwater” means the water occurring in the zone of saturation beneath the seasonal high
water table or any perched water zones.
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“Groundwater Protection Plan” (GPP) means groundwater protection practices developed and

implemented in accordance with WV Legislative Rules, 47CSR58 (Groundwater Protection

Rule).

“Grubbing” means physically removing vegetative stumps and roots from the ground and

disturbing the earth, usually by heavy machinery.

“Intermittent stream” means a stream that has no flow during sustained periods of no

precipitation and does not support aquatic life whose life history requires residence in flowing
waters for a continuous period of at least six months.

“Karst” means a type of topography formed over limestone, dolomite, or gypsum resulting in

dissolving or solution of the underlying calcareous rock.

“Minor construction activity” means an activity which disturbs one acre or more, but less than

three acres.

“National Pollutant Discharge Elimination System” (NPDES) means the national program for

issuing, denying, modifying, revoking and reissuing, suspending, revoking, monitoring and

enforcing permits, and imposing and enforcing pretreatment requirements under Section 307,
318,402, and 405 of CWA, including any approved state program.

“Notice of Intent” (NO!) is the form to be submitted by the applicant to register a small

construction project (one that disturbs one to less than three acres) under the Construction

Stormwater General Permit. A project that disturbs one to less than three acres but will have

construction activities one year or longer must file a Site Registration Application Form.

“Notice ofTermination” (NOT) is the form to be submitted by the permittee to terminate

coverage under the Construction General Stormwater Permit, after final stabilization has been

completed. See Final Stabilization.

“Permanent detention/retention facility” means: Detention The process of reducing offsite

stormwater discharge rates by temporarily holding the water in a storage basin and then

releasing it slowly over a period of time. The objective of a detention facility is to regulate the

runoff from a given rainfall event and to control discharge rates to reduce the impact on

downstream stormwater systems. Retention The prevention of stormwater runoff from being
discharged into receiving waters by storing it in a storage area. Water is retained and stored

until it is lost through percolation, removed by evapotranspiration by plants, or through
evaporation from the free water surface. Retention systems are designed to not have any offsite

discharges.

“Point source” is any discernible, confined and discrete conveyance, including but not limited

to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, and container from which

pollutants are or may be discharged to surface waters of the state.

“Pollutant” means industrial waste, sewage or other wastes.
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“Post-development” means the anticipated final conditions of the project, including rooftops,
parking lots, streets, drainage systems, vegetation, and any other structure planned. For

subdivisions and speculative developments, it will be assumed that all lots are developed.

“Pre-development” means the condition of the land, the amount and health of the ground cover

and vegetation prior to development.

“Runoff coefficient” means the fraction of total rainfall that is not infiltrated into the ground
that will appear at the point of discharge as runoff.

“Runoff curve number” is the numeric value reflecting the runoff coefficient and is based on

soils, slopes, and type and health of the ground cover.

“Secretary” means the Secretary of the Department of Environmental Protection, or her

designated representative.

“Sediment” means any particulate matter that can be transported by fluid flow and which

eventually is deposited as a layer of solid particles on the bed or bottom ofa body of water or

other liquid.

“Sedimentation” means the deposition by settling of a suspended material.

“Sediment trap” means a temporary ponding area formed by constructing an embankment or

excavation and embankment that will trap the flow of sediment-laden runoff. Sediment traps
have a properly stabilized outletlweir or riser and pipe to detain sediment-laden runoff from

small disturbed areas of five acres or less. Outlets must be designed to extend the detention

time and allow the majority of the sediment to settle out.

“Sediment basin” means a temporary structure consisting of an earthen embankment, or

embankment and excavated area, located in a suitable area to capture sediment-laden runoff

from a construction site. A sediment basin reduces the energy of the water through extended

detention (48 to 72 hours) to settle out the majority of the suspended solids and sediment and

prevent sedimentation in waterways, culverts, streams and rivers. Sediment basins have both

wet and dry storage space to enhance the trapping efficiency and are appropriate in drainage
areas of five acres and greater.

“Sinkhole” means a depression in the land surface formed by solution or collapse that directs

surface runoff into subsurface or to an underground drainage flow.

“Site Registration Application forms” means the forms designed by the Director for the

purpose of registering for coverage under a general permit. Under the General Permit there will

be two separate forms, one for one to less than three acres (Notice of Intent) and the Site

Registration Application form for projects that disturb three acres and greater. A project that

disturbs one to less than three acres but will have construction activities one year or longer
must file a Site Registration Application form.
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“Stormwater” means stormwater runoff, snowmelt runoff, and surface runoff and drainage.

“Stonnwater management facilities” means structures such as ponds, basins, outlets, ditches,

velocity dissipaters, infiltration trenches and basins, extended detention basins and ponds, and

any other structure used to control the quality and quantity of stormwater from a development
project.

“Stonnwater Pollution Prevention Nan” (SWPPP) means the erosion and sediment control plan
and the post development plan submitted as part of the Site Registration Application form.

“Tier 2.5 Waters” means Waters of Special Concern as identified in 6OCSR5 (Antidegradation
Implementation Procedures) and 47CSR2-4. I .c. (Requirements Governing Water Quality
Standards).

“Tier 3 Waters” means waters as otherwise identified in 47CSR2-4. I .d. (Requirements
Governing Water Quality Standards).

“Trout Streams” means any waters which meet the definition of 47CSR2-2. 18. (Requirements
Governing Water Quality Standards).

“I-year, 24-hour precipitation event” means the maximum 24-hour precipitation event with a

probable recurrence interval of once in one year.

“25-year, 24-hour precipitation” means the maximum 24-hour precipitation event with a

probable recurrence interval of once in 25 years.

SECTION F. OTHER REPORTING

F.I. Reporting Spill and Accidental Discharges

Nothing in this permit shall be construed to preclude the institution of any legal action

or relieve the permittee from any responsibilities, liabilities, or penalties established

pursuant to 47CSRI 1-2. (Special Rules) of the West Virginia Legislative Rules

promulgated pursuant to Chapter 22, Article 11.

F.2. Immediate Reporting

F.2.a. The permittee shall report any noncompliance which may endanger health or the

environment immediately after becoming aware of the circumstances by using the

Department’s designated spill alert telephone number ((800) 642-3074). A written

submission shall be provided within five days of the time the permittee becomes aware

of the circumstances. The written submission shall contain a description ofthe

noncompliance and its cause; the period of noncompliance, including exact dates and

time, and if, the noncompliance has not been corrected, the anticipated time it is
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expected to continue; and steps taken or planned to reduce, eliminate, and prevent
recurrence ofthe noncompliance.

SECTION G. OTHER REQUIREMENTS

0.1. Requiring an Individual Permit or an Alternative General Permit.

G.1 .a. The Director may require any person authorized by this permit to apply for and obtain

either an individual NPDES permit or an alternative NPDES General Permit. Any
interested person may petition the Director to take action under this paragraph. The
Director may require any owner or operator authorized by this permit to apply for an

individual NPDES permit only if the owner or operator has been notified in writing that

such a permit application is required.

G.2. Prohibition of Non-Stormwater Discharges

All discharges authorized by this permit shall be composed entirely of stormwater.

Discharges ofmaterial other than stormwater are not authorized by this permit except
as follows.

The following non-stormwater discharges are authorized by this permit: discharges
from firefighting activities, fire hydrant flushing; waters used to wash vehicles or

control dust; potable water sources, including waterline flushing; irrigation drainage;
lawn watering; routine externaL building washdown which does not use detergents;
pavement washwater where spills or leaks of toxic or hazardous materials have not

occurred (unless all spilled material has been removed) and where detergents are not

used; air conditioning condensate; springs; uncontaminated groundwater; and

foundation or footing drains where flows are not contaminated with process materials

such as solvents that are combined with stormwater discharges associated with

industrial activity.

This permit does not authorize the conveyance, diversion, channeling, directing or

otherwise allowing the discharge of stormwater into a sinkhole without an Underground
Injection Control Permit.

0.3. Releases in Excess of Reportable Quantities

This permit does not relieve the permittee of the reporting requirements of4OCFRl 17

and 40CFR302. The discharge of hazardous substances in the stormwater discharge(s)
from a project is not authorized by this General Permit, and in no case shall the

discharge(s) contain a hazardous substance equal to or in excess of reporting quantities.
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G.4. Stormwater Pollution Prevention Plans and Groundwater Protection Plans

(SWPPP/GPP)

A Stormwater Pollution Plan and a Groundwater Protection Plan shall be developed for

each project covered by this permit. These two plans may be combined into one plan if

all of the requirements for both plans are met. Alternatively, they may be developed
and maintained as separate stand-alone documents.

Stormwater Pollution Prevention Plans shall be prepared in accordance with good
engineering practices. The plan shall identify potential sources of pollution that may

reasonably be expected to affect the quality of stormwater discharges associated with

construction activity. In addition, the plan shall describe and ensure the implementation
ofpractices that are to be used to reduce the pollutants in stormwater discharges
associated with construction activity and to assure compliance with the terms and

conditions of this permit.

Groundwater Protection Plans (GPP) shall be prepared in accordance with the

requirements of 47CSR58-4. 11. et seq (Groundwater Protection Regulations). The GPP

shall identify all operations that may reasonably be expected to contaminate the

groundwater resources with an indication of the potential for soil and groundwater
contamination from those operations. In addition the GPP shall provide a thorough and

detailed description of procedures designed to protect groundwater from the identified

potential contamination sources. The GPP is not required to be submitted to the

Division of Water and Waste Management for review. Guidance in the completion of a

GPP is available from the Division of Water and Waste Management.

G.4.a. The SWPPP and the GPP shall be signed in accordance with Section C.6. and retained

onsite.

G.4.b. The application and SWPPP shall be submitted to the Division of Water and Waste

Management at least 45 days before construction is to begin, except as noted in G.4.b.3.

and G.4.b.4. Prospective permiuees should submit applications for review prior to

accepting construction bids on the project. As the plans are evaluated by the Director or

authorized representative, the Director or authorized representative may notify the

permittee during the 45-day review period that the plan does not meet one or more of

the minimum requirements of this section. After such notification from the Director or

authorized representative, the permittee shall make changes to the plan in accordance

with the time frames established below, and shall submit to the Director a written

certification that the requested changes have been made.

G.4.b.1. Except as provided in G.4.b.2., the permittee shall have 30 days after such

notification to make the changes necessary.

G.4.b.2. The permittee shall have 24 hours after such notification to make changes relating to

sediment and erosion controls to prevent loss of sediment from an active construction

site, unless additional time is provided by the Director or an authorized representative.
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G.4.b.3. Projects disturbing less than three acres and that do not discharge to or upstream of

Tier 2.5 or Tier 3 waters shall submit only the Notice of Intent Form (NO!) 10 days

prior to initiating construction. A project that disturbs one to less than three acres but

will have construction activities one year or longer must file a Site Registration
Application form.

G.4.b.4. Projects that will discharge to or upstream of Tier 2.5 or Tier 3 waters and disturb

three acres or more, or that will disturb 10001 more acres, or that the grading phase of

construction will last for more than one year, shall submit the application and SWPPP

at least 90 days prior to construction to allow for the public notice procedure.

G.4.b.5. Within 24 hours of filing an NO! (one to less than three acres) or a Site Registration
Application (three acres or more) with DWWM, all projects shall display a sign for the

duration of the construction project near the entrance of the project or, for linear

projects, at a location near an active part of the project that is accessible by the public,
which contains the following information using the template found in the instructions:

I) the registrant’s name or the name of a contact person along with a telephone number

2) A brief description ofthe project; 3) a statement indicating that the NO! or SWPPP,

as applicable, has been filed with the DWWM; 4) the address and telephone number of

the agency where the NOl or SWPPP is maintained; and 5) That any person may obtain

a copy of the NO! or SWPPP by contacting the DWWM at (800) 654-5227. The sign
shall be a minimum oftwo feet by two feet and at least three feet above ground level,

clearly visible and legible from a public roadway or right-of-way. If it is not feasible to

display a sign at or near the project, the registrant, with prior approval from the

DWWM, may post a notice containing the foregoing information at a local public
building, including, but not limited to, a town halt or public library.

G.4.c. The permittee shall modify, using forms provided by DWWM, the SWPPP whenever

there is a change in design, construction, scope of operation, or maintenance, which has

the potential to adversely impact the surface waters of the State, or if the SWPPP

proves to be ineffective in achieving the general objectives of controlling pollutants in

stormwater discharges associated with construction activities. Should conditions

warrant, the Director, or the Director’s representative, may request changes to the

SWPPP during a field inspection. The Director may review changes or modifications to

the SWPPP in the same manner as above.

The permittee shall amend the GPP whenever there is a change in design, construction,

operation, or maintenance which could reasonably be expected to have an impact on the

potential contamination of groundwater.

G.4.d. In addition to the requirements of G.4.e, the SWPPP shall also include, at a minimum,
the following items:

G.4.d. 1. General management controls
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G.4.d. I .A. Preventive maintenance — A preventive maintenance program shall involve

inspection and maintenance of sediment and erosion control best management practices
to identify and address conditions that could cause breakdowns or failures resulting in

discharges ofpollutants to surface waters.

G.4.d. I .B. Good housekeeping — Good housekeeping requires the maintenance of a clean and

orderly project.

G.4.d. I .C. Spill prevention and response procedures — Areas where potential spills may occur,

and their accompanying drainage points, shall be identified clearly in the SWPPP/GPP.

Where appropriate, specify material handling procedures and storage requirements in

the SWPPP/GPP. Procedures for cleaning up spills shall be identified in the plan and

made available to the appropriate personnel. The necessary equipment to implement a

cleanup shall be available to personnel, including spill kits.

G.4.d.2. Consistency with other plans

Stonnwater Pollution Prevention Plans may reflect requirements for Spill Prevention Control

and Countermeasure (SPCC) plans under section 311 of the CWA or any Best Management
Practices (BMP) and Groundwater Protection Plans (UP?) pursuant to 47CSR58 (Groundwater
Protection Rule) or otherwise required by an NPDES permit and may incorporate any part of

such plans into the Stormwater Pollution Prevention Plan by reference.

G.4.e. Requirements for construction activities — Operations that discharge stormwater

associated with construction activity disturbing one or more acres are not only subject
to the requirements of Section G.4.d. of this permit, but are also subject to the following
requirements. The SWPPP shall include, as a minimum, the following items.

G.4.e.1. Site description — Each plan shall, at a minimum, provide a description of the

following:

G.4.e. I .A. A description of the nature of the construction activity, including a proposed
timetable for major activities;

G.4.e.1.B. Estimates of the total area of the site and the part of the site that is expected to

undergo excavation or grading and the total amount ofexcavation by cut and fill;

G.4.e. I .C. For each discharge design point, the pre-construction peak discharge from a one

year, 24-hour storm in cubic feet per second and an the post-development peak
discharge from a one year, 24-hour storm in cubic feet per second shall be calculated.

The design procedures shall follow professionally accepted engineering and hydrologic
methodologies.

G.4.e. I .D. Site maps indicating, with a minimum of five-foot contours, drainage patterns and

slopes prior to construction and anticipated conditions after grading activities, topsoil
stockpiles, waste areas, borrow sites, locations of sediment control structures identified
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in the narrative, the location of impervious areas after construction is complete, final

stormwater routing including all ditches and pipe systems, property boundaries and

easements, nearest receiving stream, access roads, legend and springs, surface waters

and any other information necessary to describe the project in detail.

G.4.e. I.E. A description and detail of the proposed construction entrance(s). Each site shall

have stone access entrance and exit drives and parking areas to reduce the tracking of
sediment onto public or private roads. Except for haul roads, all unpaved roads on the

site carrying more than 25 vehicles per day shall be graveled.

G.4.e.2. Controls — Each construction operation covered by this permit shall develop a

description of controls appropriate for the project and implement such controls. The

description of these controls shall address the following minimum components,

including a schedule for implementing such controls.

G.4.e.2.A. Erosion and sediment controls

G.4.e.2.A.i. Vegetative practices — A description of interim and permanent stabilization

practices, including site specific implementation schedules of the practices shall be

provided. Site plans should ensure that existing vegetation is preserved where attainable

and that disturbed portions of the site are stabilized as rapidly as possible. Stabilization

practices may include: temporary seeding, permanent seeding, mulching, geotextiles,
sod stabilization, vegetative buffer strips, protection of trees, preservation of mature

vegetation, and other appropriate measures. Also include in the plan seedbed

preparation requirements and the type and amount of soil amendments necessary to

establish a healthy stand of vegetation. A record of the dates when major grading
activities will occur, and when construction activities temporarily or permanently cease

on a portion of the site, and when stabilization measures will be initiated shall be

included in the plan. Except as noted below, stabilization measures shall be initiated as

soon as practicable in portions of the site where construction activities have temporarily
or permanently ceased, but in no case more than seven days after the construction

activity in that portion of the site has permanently ceased.

G.4.e.2.A.i.a. Where the initiation of stabilization measures by the seventh day after

construction activity temporarily or permanently ceases is precluded by snow
cover, stabilization measures shall be initiated as soon as conditions allow.

G.4.e.2.A.i.b. Where construction activity will resume on a portion of the site within 21 days
from when activities ceased, (e.g., the total time period that construction activity
is temporarily halted is less that 21 days) then stabilization measures do not

have to be initiated on that portion of the site by the seventh day after

construction activities have temporarily ceased.

G.4.e.2.A.i.c. Areas where the seed has failed to germinate adequately (uniform perennial
vegetative cover with a density of70%) within 30 days after seeding and
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mulching must be reseeded immediately, or as soon as weather conditions

allow.

G.4.e.2.A.i.d. Diversions must be stabilized prior to becoming functional.

G.4.e.2.A.ii. Structural practices — A description of the structural practices to be used to

divert flows around exposed soils, store flows or otherwise limit runoff from exposed
areas and eliminate sediment-laden runoff from the site. Such practices may include but

are not limited to silt fences, earth dikes and berms, land grading, diversions, drainage
swales, check dams subsurface drains, pipe slope drains, storm drain inlet protection,
rock outlet protection, reinforced soil retention systems and geotextiles, gabions and

riprap, and permanent and temporary sediment traps/basins.

G.4.e.2.A.ii.a. For locations on a site that have a drainage area of five acres or less, a sediment

trap which provides a storage volume equal to 3,600 cubic feet per acre of drainage
area shall be installed. Half of the volume of the trap will be in a permanent pool and

half will be dry storage.

G.4.e.2.A.ii.b. For drainage areas of greater than five acres, a sediment basin providing 3,600
cubic feet per drainage acre shall be installed. Half of the volume of the basin shall be

in a permanent pooi and half shall be dry storage. Sediment basins must be able to

dewater the dry storage volume in 48 to 72 hours. A sediment basin must be able to

pass through the spillway(s) a 25-year, 24-hour storm event, and still maintain at least

one foot of freeboard.

G.4.e.2.A.ii.c. The inlet(s) and outlet(s) for a sediment trapping structure must be protected
against erosion by appropriate material such as riprap or other similar media.

G.4.e.2.A.ii.d. If necessary, diversions will be used to direct runoff to the trapping structure.

Diversions must be stabilized prior to becoming functional.

G.4.e.2.A.ii.e. For locations served by a common drainage where a detention basin providing
3,600 cubic feet of storage is not attainable, additional sediment and erosion controls

within the project area are required in lieu of the required sized sediment basin.

Justification and a narrative description of the additional measures proposed must be

provided for use of any practice(s) other than sediment basins or traps.

G.4.e.2.A.ii.f. Fill slopes must be protected by measures used to divert runoff away from fill

slopes to conveyance measures such as pipe slope drains or stable channels.

G.4.e.2.A.ii.g. Sediment trapping structures will be eliminated and the area properly reclaimed

and stabilized when the contributing drainage area is stabilized and the structures are no

longer needed, unless the structure is converted into a permanent stormwater

detention/retention structure.
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G.4.e.2.A.ii.h. All trapped sediments will be disposed on an upland area where there is no

chance of entering nearby streams.

G.4.e.2.A.ii.i. Breaching the embankment to dewater the structure is not permitted. Dewatering
and structure removal shall not cause a violation of water quality standards. Provide a

description of the procedures that will be used in removing these structures and the time

frame.

G.4.e.2.A.ii.j. No sediment-laden water will be allowed to leave the site without going through
an appropriate best management practice.

G.4.e.2.A.ii.k. Hay or straw bales are not acceptable BMPs.

G.4.e.2.A.iii. Presumptive conditions for discharges to Tier 2.5 and Tier 3 waters

Construction activities discharging to Tier 2.5 or Tier 3 waters will go through the

Tier 2.5 or Tier 3.0 antidegradation review process.

G.4.e.2.B. Stormwater management plan

A description of measures that will be installed during construction to control pollutants
in stormwater discharges after the project is completed shall be included in the SWPPP.

The completed project shall convey stormwater runoff in a manner that will protect
both the site and the receiving stream from post-construction erosion. All surface

waters and other runoff conveyance structures shall be permanently stabilized as

appropriate for expected flows. In developing structural practices for stormwater

control, the permittee shall consider the use of, but not limited to: infiltration of runoff

onsite; flow attenuation by use of open vegetated swales and natural depressions;
stormwater retention structures and stormwater detention structures. A combination of

practices may be utilized. The permittee should consider low impact development
(LID) in the design of the site and the best management practices. This will allow the

site to retain its natural hydrology and infiltrate stormwater within the boundary of the

site. The use of impervious surfaces for stabilization should be avoided. Velocity
dissipation devices shall be placed at the outlet of all detention or retention structures

and along the length of any outlet channel as necessary to provide a non-erosive

velocity flow from the structure to a water course.

Projects located in areas that have local government requirements and/or criteria for

post development stormwater management must meet those requirements and/or

criteria. Compliance with this general permit does not assure compliance with local

codes regulations, or ordinances.

The permittee shall submit all calculations, watershed mapping, design drawings, and

any other information necessary to explain the technical basis for the stormwater

management plan. Since development site conditions vary widely, plan preparers will

have significant latitude in designing practices to comply with this provision of the
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permit. However, design procedures shall follow professionally accepted engineering
and hydrologic methodologies. Permanent stormwater management structures that will

impound water (detention/retention basins or similar structures) shall be designed and

certified by a registered professional engineer. These structures shall also have a

certified as-built drawing submitted with the Notice of Termination at the completion
of the project.

G.4.e.2.C Other controls

G.4.e.2.C.i.Waste disposal —All solid waste and construction/demolition material must be

disposed of in accordance with the Code of West Virginia and Legislative Rule Title 33

Series 1, (Solid Waste Management Rule).

G.4.e.2.C.ii. Provisions must be made to control fugitive dust.

G.4.e.2.C.iii. Groundwater Protection Plan (GPP) — The applicant shall prepare a GPP that will

satisfy the 47CSR58-4.1 1. et seq. Groundwater must be protected in accordance with

the Code of West Virginia and Legislative Rule Title 47 Series 58 (Groundwater
Protection Rule).

G.4.e.2.C.iv. Employee training — Employee training programs shall inform personnel at all

levels of responsibility of the components and goals of the SWPPP. Training should

address topics such as spill response, good housekeeping and routine inspection.
Training shall be on a quarterly basis and records of the training shall be maintained on

site for review by the Director or the Director’s representative.

G.4.e.2.C.v. Visual inspection — Company personnel shall be identified to inspect as set forth

under G.4.e.2.D. A tracking procedure shall be used to ensure that adequate con~ective

actions have been taken in response to deficiencies identified during an inspection.
Records of inspections shall be maintained onsite for review by the Director or the

Director’s representative.

G.4.e.2.C.vi. Recordkeeping and internal reporting procedures — Incidents such as spills, leaks

and improper dumping, along with other information describing the quality and

quantity of stormwater discharges should be included in the records. Inspection and

maintenance records must be kept onsite for review by the Director or the Director’s

representative.

G.4.e.2.D Maintenance

A description of procedures to maintain in good and effective condition and promptly

repair or restore all grade surfaces, walls, dams and structures, vegetation, erosion and

sediment control measures and other protective devices identified in the site plan. At a

minimum, procedures in a plan shall provide that all erosion controls on the site are

inspected at least once every seven calendar days and within 24 hours after any storm

event of greater than 0.5 inches of rain per 24-hour period.



Page 21 of 22

Permit No. WV0115924

G.4.e.2.D.i. All public and private roads adjacent to a construction entrance must be inspected
and cleaned of debris originating from the construction site as necessary.

G.4.f. All Stormwater Pollution Prevention Plans and Groundwater Protection Plans required
under this permit are considered reports that shall be available to the public under Section

308(b) of the CWA. The owner or operator of a project with stormwater discharges
covered by this permit shall make plans available to members of the public upon request.
However, the permittee may claim any portion of a Stormwater Pollution Plan or

Groundwater Protection Plan as confidential in accordance with 47 CSRIO-12.7.

(NPDES Program).

G.4.g. Compliance with other laws and statutes

Nothing in this general permit shall be construed as excusing the permittee from

compliance with any applicable federal, state, or local statutes, ordinances, or

regulations.

G.5. Discharges to Impaired Waters

This permit does not authorize new sources or new discharges of constituents of concern to

impaired waters unless consistent with the approved total maximum daily load (TMDL) and

applicable state law. Impaired waters are those that do not meet applicable water quality
standards and are listed on the Clean Water Act Section 303(d) list. Pollutants of concern are

those constituents for which the water body is listed as impaired. Discharges of pollutants of
concern to impaired waterbodies for which there is an approved TMDL are not eligible for

coverage under this permit unless they are consistent with the approved TMDL. Within six

months of the TMDL approval, permittees must incorporate any limitations, conditions or

requirements applicable to their discharges necessary for compliance with the TMDL,

including any monitoring or reporting required by DWWM rules, into their SWPPP in order to

be eligible for coverage under this general permit.

Sites that discharge into a receiving water that has been listed on the Clean Water Act 303(d)
list of impaired waters, and with discharges that contain the pollutant(s) for which the water

body is impaired, must document in the SWPPP how the BMPs will control the discharge of

the pollutant(s) of concern.

G.6. Endangered and Threatened Species

If a site discharges to a stream where a federally endangered or threatened species or its

habitats are present, the applicant shall contact the U.S. Fish and Wildlife Service to insure that

requirements of the federal Endangered Species Act are met.

H. Reopener Clause
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if there is evidence indicating potential or realized impacts on water quality due to any

storrnwater discharge authorized by this general permit; the owner or operator of such

discharge may be required to obtain an individual permit or alternative general permit in

accordance with Section G. I. of this permit, or the permit may be modified to include different

limitations and/or requirements.

I. The conditions, standards, and liniitaiions of this General Pennit will be reviewed at the

time of reissuance fbr possible revisions that may lead to more or less stringent conditions,

standards, and limitations.

J. Permit coverage for construction activities encompassed by this permit expires upon

satisfactory stabilization of the site. Satisfactory stabilization means ALL disturbed areas shall

be covered by some permanent protection. Stabilize includes pavement, buildings, waterways

(riprap, concrete, grass, or pipe), a healthy, vigorous stand of grass that uniformly covers more

than 70 percent of the ground, stable outlet channels with velocity dissipation which directs site

runoff to a natural watercourse, and any other approved structure or material. The penmttec
will request a final inspection by sending in the Notice of Termination. The Notice of

Termination shall also include as-built drawings, certified by a registered professional
engineer, for any permanent ponds or basins. Sites not stabilized will continue to have

coverage under this permit and will he assessed an annual Permit fee as promulgated by the

West Virginia Legislature. Sites will be assessed a prorated annual fee based upon the

completion date and proper stabilization. The Notice of Termination must be submitted within

30 days after final stabilization is achieved.

* * * * * * * * * * * * * * * ** * * * * * * * * * * * * * * * :~ * ** * * * * * * * * * * * * * ** * * * * * * * * * * * * * * * * * * *

The herein-described activity is to be constructed or installed and operated, used and

maintained strictly in accordance with the terms and condition.s of this permit with any plans,
specifications, and infirrnation submitted with the individual site registration application form,
with any plan of maintenance and method of operation thereof submitted and with any

applicabie rules and regulations promulgated by the Environmental Quality Board and the

Secretary of the Department of Environmental Protection.

Failure to comply with thc terms and conditions of this permit, with any plans, specifications
and information submitted, and with any plan of maintenance and method ofoperation thereof

submitted shall constitute grounds for the revocation or suspension of this permit to any

individual establishment or other person and for the invocation of all the enforcement

procedures set forth in Chapter 22, Articles 11 and 12 of the Code of West Virginia.

This permit is issued in accordance with the provisions of Chapter 22, Article 11 of the Code

of West Virginia.



Please See Instructions Before Completing This Form

NPDES Notice of Termination (NOT) of Coverage Under a NPDES General Permit for

FORM Storm Water Discharges Associated with Construction Activity

Submission of this Notice of Tennination constitutes notice that the party identified in Section II of this form is no longer authorized to discharge storm water

associated with construction activity under the NPDES program. ALL NECESSARY INFORMATION MUST BE PROVIDED ON THIS FORM.

I. Permit Information

NPDES Storm Water General Date Storm Water Discharge Terminated:
___________________________

Permit Registration Number: ‘0

II. Facility Operator Information

Name:
_______________________________________________________

Phone:
______________________

Address:
___________________________________________________________

City:
__________________________________________

State: ZIP Code:
____________________

Ill. Facility/Site Location Information

Name:
______________________________________________________________

Address:___________________________________________________________

City:
__________________________________

ZIP Code:______________

County:
_______________________________

Latitude: Longitude:

IV. Certification: I certif~’ under penalty of law that all storm water discharges associated with construction activity from the identified facility that are authorized

by a NPDES general permit have been eliminated or that I am no longer the operator of the facility or construction site. I understand that by submitting this

Notice of Termination, I am no longer authorized to discharge storm water associated with construction activity under this general permit, and that discharging
pollutants in storm water associated with construction activity to waters of the United States is unlawful under the Clean Water Act where the discharge is not

authorized by a NPDES permit. I also understand that the submittal of this Notice of Termination does not release an operator from liability for any violations

of this permit or the Clean Water Act.

Print Name:
___________________________________________________________________________

Date:
__________________________

Signature:

Instructions for Completing Notice Of Termination (NOT) Form

Who May File a Notice of Termination (NOT) Form

Permittees who are presently covered under a National Pollutant Discharge Elimination System (NPDES) General Permit for Storm Water Discharges Associated

with Construction Activity may submit a Notice of Termination (NOT) form when their facilities no longer have any storm water discharges associated with

construction activity.

For construction activities, elimination of all storm water discharges associated with construction activity occurs when disturbed soils at the construction site have

been finally stabilized and temporaly erosion and sediment control measures have been removed or will be removed at an appropriate time, or that all storm water

discharges associated with construction activity from the construction site that are authorized by a NPDES general permit have otherwise been eliminated. Final

stabilization means that all soil-disturbing activities at the site have been completed, and that a uniform perennial vegetative cover with a density of 70% of the cover

for unpaved areas and areas not covered by permanent structures has been established, or equivalent permanent stabilization measures (such as the use of riprap,

gabions, or geotextiles) have been employed.

Send this form to the Charleston address below:

WV DEP - DWWM

Permitting and Engineering Branch

601 57th Street SE

Charleston, WV 25304 -2345



Instructions

Notice of Termination (NOT) of Coverage Under The NPDES General ‘Permit

for Storm Water Discharges Associated With Industrial Activity

Section I Permit Information

Enter the existing NPDES Storm Water General Permit

registration number assigned to the facility or site identified

in Section III.

Enter the date that the construction project was terminated

and all disturbed areas were stabilized as required by the

General Permit. A final inspection to determine the adequacy
of the stabilization will be conducted by this agency.

Section II Facility Operator Information

Give the legal name of the person, firm, public organization,
or any other entity that operates the facility or site described

in this application. The name ofthe operator may or may not

be the same name as the facility. The operator of the facility
is the legal entity that controls the facility’s operation, rather

than the plant or site manager. Do not use a colloquial name.

Enter the complete address and telephone number of the

operator.

Section III Facility/Site Location Information

Enter the facility’s or site’s official or legal name and

complete address, including city, county and ZIP code.

Section IV Certification

State statutes provide for severe penalties for submitting false

information on this application form. Federal regulations
require this application to be signed as follows:

For a corporation: by a responsible corporate officer, which

means: (i) president, secretary, treasurer, or vice-president of
the corporation in charge of a principal business function, or

any other person who performs similar policy or decision

making functions, or (ii) the manager of one or more

manufacturing, production, or operating facilities employing
more than 250 persons or having gross annual sales or

expenditures exceeding $25 million (in second-quarter 1980

dollars), if authority to sign documents has been assigned or

delegated to the manager in accordance with corporate

procedures;

For a partnership or sole proprietorship: by a general

partner or the proprietor; or

For a municipality, State, Federal, or other public facility:
by either a principal executive officer or ranking elected

official.

The completed form is to be submitted to the Charleston

address for all projects.



White, Ryan

From: Richards, Craig <Craig.Richards@burgessniple.com>
Sent: Monday, December 12, 2011 11:22 AM

To: White, Ryan
Cc: Tim Haapala

Subject: FW: K2M NPDES stormwater permit
Attachments: EP 1415 _2007_Construction_Storm_Water_GeneraLPermit1}.pdf; Eric T Morgan P E

.vcf; NOT 14400_SW_Cons_Termination_notice.doc

Ryan,

The attached documents, and the e-mail below from the DEP dated November 24, 2010, are all of the documents

comprising the NPDES Construction Storm Water General Permit issued by the WVDEP. Please call or e-mail if you need

anything else.

CRAIG D. RICHARDS, PE

Burgess & Niple, Inc. I Parkersburg Office

4424 Emerson Avenue Parkersburg, Wv 26104

304-485-8541, Ext. 5130 I Cell: 304-481-3396

ma il:cra 1g. nc ha rdsi~ bu rgessnille.com

www.burgessniple.com I When the results matter now...and years from now.

BURGESS & NIPLE
Engineers e Architects U Planners

From: Susan 3. Riggs mailto:SRiggs@spilmanlaw.com]
Sent: Monday, December 12, 2011 11:17 AM

To: Richards, Craig
Subject: K2M NPDES stormwater permit

Craig, this email only has the stormwater NPDES permit. If you need USACE or any others let me know and I will find

those emails.

Susan

Susan J. Riggs
304.340.3867 - office

304.542.8678 - mobile

sriggs~spilmanlaw.com

From: Utt, Timm mailto:timm.utt@burgessniple.com]
Sent: Tuesday, December 06, 2011 1:41 PM

To: Susan 3. Riggs

Subject: FW: Approval for WVR1OS26O, Kanawha Two-Mile Creek, Sewer Improvements Project, Contracts 10-6 through
10-9

Susan,

1



Attached is the email that Tim Haapala received fort he approval of the NPDES permit.

From: Eric Morgan mailto:emorgan@csbwv.com]
Sent: Tuesday, December 06, 2011 1:11 PM

To: Utt, Timm

Subject: FW: Approval for WVR105260, Kanawha Two-Mile Creek, Sewer Improvements Project, Contracts 10-6 through
10-9

CS
Eric 1. Morgan, PE.

B
26Th STREET

CI4APLESTOIL WVZS3i2

IPIE. SANiTARY SOAR 1)

-

PH43O~) 3*8-1~ OCT. 299

CELl. (301) 549-4)101

e99n~csDww(om

From: Tim Haapala
Sent: Monday, December 06, 2010 8:10 AM

To: Eric Raper
Subject: FW: Approval for WVR105260, Kanawha Two-Mile Creek, Sewer Improvements Project, Contracts 10-6 through
10-9

From: DEP NPDESEP mailto:DEP.NPDESEP@wv.gov]
Sent: Wednesday, November 24, 2010 8:26 AM

To: Tim Haapala; DEP NPDESEP

Cc: lsibicky@burnip.com; Chambers, Jason; Saunders, Kevin W; Hackney, Richard; Musser, Cynthia 3; Larue, Tina C

Subject: Approval for WVR105260, Kanawha Two-Mile Creek, Sewer Improvements Project, Contracts 10-6 through 10-9

Tim G. Haapala, Operations Mgr.
Charleston Sanitary Board

208 26th St.

Charleston, WV 25312

304-348-1084

Physical Site Location: WV Rt. 21(Sissonville Dr.); City Streets- Scraggs Dr., Chandler Dr., Sugar Creek Dr.,
and Lily Dr., Charleston

Please be advised that this e-mail constitutes approval for your construction activity and your registration no. is

WVR105260. You are now authorized to operate under WV/NPDES General Water Pollution Control Permit

No. WVO1 15924, issued on November 5, 2007, copy attached.

You should carefully read the contents of this General Permit and become familiar with all requirements needed

to remain in compliance with your permit. We’ve also attached a “Notice of Termination” form to be

completed and submitted when all disturbed areas are stabilized. You can find the permit and Notice of

Termination form via the Internet by visiting Permitting, Division of Water and Waste Management at

www.wvdep.gov Your annual permit fee has been assessed as $1000.00. You will be invoiced by this

2



agency upon the anniversary date of this approval date. Failure to submit the annual fee within ninety (90) days
of the due date will render your permit void upon the date you are mailed a certified written notice to that

effect. Please be advised that a pro-rated annual permit fee may be assessed upon the completion date and

proper stabilization.

Scott G. Mandirola, Director

WV DEP-Division of Water & Waste Mgt.
601 57th St SE

Charleston, WV 25304-2345

Phone: (304) 926-0495

Fax: (304) 926-0496

Note:

These electronic documents are provided by Burgess & Niple (8&N) as a convenience to our clients.

The official document is available as a manually signed, initialed, or sealed hard copy. If there is a discrepancy between electronic files and the hard copies, t.he

hard copies shall prevail.
It is our professional opinion that this electronic information provides information current as of the date of its release, Any use of this information is at the sole risk

and liability of the user. The user is responsible for updating information to reflect any changes in the information following the preparation date of this transmittal.

The delivery of this information in electronic format is for the benefit of the owner for whom the sen,ices have been performed. Nothing in the transfer should be

construed to provide any right to third parties to rely on the information provided, or that the use of this information implies the review and approval of Burgess &

Niple.

This email has been scanned for all viruses by the MessageLabs Email

Security System.

This email has been scanned for all viruses by the MessageLabs Email

Security System.
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CERTIFICATE OF LIABILITY INSURANCE

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS

CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES

BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to

the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the

certificate holder In lieu of such endorsement(s).

PRODUCER 3043458000
Commercial Insurance Services
340 MacCorkle Ave. Ste #200 304-345-8014

Charleston, WV 25314

Janet L. Buckley, AAI, CPIW

CONTACT
NAME:

PHONE FAX

I (AJC,No):________
EMAIL
ADDRESS:

INSURER(S) AFFORDING COVERAGE NAIC 0

INSURER A: Lloyd’s of London

INSURED City Of Charleston

P. 0. Box 2749

Charleston, WV 25330

INSURER B :
Travelers IndemnIty Co 25666

INSURER C:

INSURER D:

INSURER E:

INSURER F:

COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

INSR
LTR TYPE OF INSURANCE

ADDL

~yj~j~

SUBI

~jp POLICY NUMBER
POLICY EFF

(MMIODIYYYY’
POLICY EXP

(MM/ODIYYYYI LIMITS

GENERAL LIABILITY

A ii COMMERCIALGENERAL LIABILITY

CLAIMS-MADE OCCUR

AGGREGATE LIMIT APPLIES PER:

‘OLICY P1 JEC~ ~1 LOC

AUTOMOBILE LIABILITY

A X ANY AUTO

ALL OWNED SCHEDULED

—

NON-OWNED
X HIREDAUTOS A AUTOS

PKIOO7OIO 03/31/11 03/31/12

EACH OCCURRENCE $ 1,000,000

S

MED EXP (Any one person( S

PERSONAL & AOV INJURY S

GENERAL AGGREGATE 5 4,000,000

PRODUCTS - COMP/OP AGG S

S

PK1 007010 03/31/11 03/31/12

LIMIT
$ 4,700,000

BODILY INJURY (Per person) S

BODILY INJURY (Per accident) S

PROPERTY DAMAGE
(Peraccident)

UMBRELLA LIAB
OCCUR

EXCESS LIAR CLAIMS-MADE

EACH OCCURRENCE S

AGGREGATE S

DED I I RETENTIONS S

A

WORKERSCOMPENSATION

ANDEMPLOYERS’LIABILITY
YIN

ANYPROPRIETOR/PARTNER/EXECUTIVE

OFFICER/MEMBER EXCLUDED?

(Mandatory In NH)
If yes, descnbe under

DESCRIPTION OF OPERATIONS below

N IA

—

PKIOO7OIO 03/31/11 03/31/12

WCSTATU- 0TH-
TORYLIMITS ER

E.L. EACHACCIDENT $ 2,000,00(

E.L DISEASE - EA EMPLOYB $ 2,000,000

E.L. DISEASE - POLICY LIMIT 5 2,000,000

A Property Section PKI 007010 03/31/11 03/31/12 25,000 1,000,000

B Excess Property KTQxSP645D443611 03/31/11 03/31/12 SIR 302,417,57:

DESCRIPTiON OF OPERATIONS I LOCATIONS I VEHICLES (Attach ACORD 101, AdditIonal Remarks Schedule, It more space is required)
Certificate holder is named as additional insured as respects Charleston

Sewerage System Revenue Bonds, Series 2011A.

CERTIFICATE HOLDER CANCELLATION

WDACHAI
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE

•

WV Water Development AuthorIty
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN

ACCORDANCE WITH THE POLICY PROVISIONS.

180 Association Drive

Charleston, WV 25311
AUTHORIZED REPRESENTATIVE

I

~-~-

CHARL-2 OP ID: CM

DATE (MM/DDIYYYY)

11/22/11

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD

INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS

CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

© 1988-2010 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORDACORD 25 (2010/05)



JACKSONkI]JY.
ATTORNEYS AT LAW PLLC

500 LEE STREET EAST • SUITE 1600 • P0. BOX 553 • CHARLESTON. WEST VIRGINIA 25322 • TELEPHONE: 304-340-1000 • TELECOPIER: 304-340-1130

www.jacksonkelly.com

CLOSING MEMORANDUM 3.15

To: Bill Collison

Rosalie Brodersen

Carol Cummings
Sara Boardman

Samme Gee

From: Ryan White

Date: December 13, 2011

Re: The City of Charleston Sewerage System Revenue Bonds, Series 2011 A (West

Virginia CWSRF Program)

DISBURSEMENTS TO CiTY

Payor: West Virginia Department of Environmental Protection

Source: Series 2011 A Bonds Proceeds

Amount: $48,000
Date: December 13, 2011

Form: Wire

Payee: The City of Charleston

Bank: JPMorgan Chase Bank, NA

Wire Routing #: 021000021

Account: SRF Construction Projects
Account Number: 427993550

2. DISBURSEMENTS TO MUNICIPAL BOND COMMISSION

Payor: The City of Charleston

Source: Series 2011 A Bonds Proceeds

Amount: $1,573,017
Date: December 13, 2011

Form: Wire

Payee: West Virginia Municipal Bond Commission

Bank: BBandT

Account: Series 2011 A Bonds Reserve Account

Account Number: 5270517317

ABA Number: 051503394

{C2061564.1}
Charleston,WV • Clarksburg,WV • Martinsburg.WV • Morgantown,WV • Wheeling,WV

Denver, CO • Indianapolis, IN • Lexington, KY • Pittsburgh, PA •Washington, DC
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JACKSONk~UY.
ATTORNEYS AT LAW PLLC

500 LEE STREET EAST • SUITE I ô00 • P0. BOX 553 • CHARLESTON, WEST VIRGINIA 25322 • TELEPHONE: 304-340-1000 • TELECOPIEft 304-340-1130

www.jacksonkelly.com

4.1

December 13, 2011

The City of Charleston

P.O. Box 2749

Charleston, WV 25330

West Virginia Department of Environmental Protection

1560 Kanawha Boulevard, East

Charleston, WV 25311

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: The City of Charleston

Sewerage System Revenue Bonds, Series 2011 A

( Virginia CWSRF Program

Ladies and Gentlemen:

We have served as bond counsel to The City of Charleston (the “Issuer”), a

municipal corporation, in connection with the issuance of its Sewerage System Revenue

Bonds, Series 2011 A (West Virginia CWSRF Program), dated the date hereof (the

“Bonds”).

We have examined certified copies of proceedings and other papers relating to

the authorization of(i) a loan agreement for the Bonds dated December 13, 2011, including
all schedules and exhibits attached thereto (the “Loan Agreement”), by and among the Issuer,

the West Virginia Water Development Authority (the “Authority”) and the West Virginia
Department of Environmental Protection (the “DEP”), and (ii) the Bonds to be purchased by
the Authority in accordance with the provisions of the Loan Agreement. The Bonds are

issued in the principal amount of $25,877,009, in the form of one bond, registered as to

principal and interest to the Authority, with interest at the rate of 2% per annum, and with

{C2061571.1}
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The City of Charleston

West Virginia Department of Environmental Protection

West Virginia Water Development Authority
December 13, 2011

Page 2

principal and interest payable quarterly on March 1, June 1, September 1, and December 1 of

each year, commencing December 1, 2013, all as set forth in the Schedule Y attached to the

Loan Agreement and incorporated in and made a part of the Bonds. The Bonds are subject to

the SRF Administrative Fee equal to 1% of the principal amount of the Bonds as set forth in

the Schedule Y attached to the Loan Agreement.

The Bonds are issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly, Chapter 16,

Article 13 and Chapter 22C, Article 2 of the Code of West Virginia, 1931, as amended

(collectively, the “Act”), for the purposes of (i) paying a portion of the costs of acquisition
and construction of certain additions, betterments and improvements to the existing public

sewerage system of the Issuer (the “Project”); (ii) funding a reserve account for the Bonds];

and (iii) paying certain costs of issuance and related costs.

We have also examined the applicable provisions of the Act and a Bond

Ordinance duly passed by the Issuer on September 6, 2011, effective September 19, 2011, as

supplemented by a Supplemental Resolution duly adopted by the Issuer on December 5, 2011

(collectively, the “Ordinance”), pursuant to and under which Act and Ordinance the Bonds

are authorized and issued, and the Loan Agreement has been entered into. The Bonds are

subject to redemption prior to maturity to the extent, at the time, under the conditions and

subject to the limitations set forth in the Ordinance and the Loan Agreement. All capitalized
terms used herein and not otherwise defined herein shall have the same meaning set forth in

the Ordinance and in the Loan Agreement when used herein.

Based upon the foregoing and upon our examination of such other documents

as we have deemed necessary, we are of the opinion, under existing law, as follows:

1. The Issuer is a duly organized and presently existing municipal

corporation and political subdivision of the State of West Virginia, with full power and

authority to acquire and construct the Project, to operate and maintain the System, to enact

the Ordinance and to issue and sell the Bonds, all under the Act and other applicable

provisions of law.

{C2061571.1



The City of Charleston

West Virginia Department of Environmental Protection

West Virginia Water Development Authority
December 13, 2011

Page3

2. The Loan Agreement has been duly authorized by and executed on

behalf of the Issuer and is a valid and binding special obligation of the Issuer enforceable in

accordance with the terms thereof.

3. The Loan Agreement inures to the benefit of the Authority and the DEP

and cannot be amended so as to affect adversely the rights of the Authority or the DEP or

diminish the obligations of the Issuer without the written consent of the Authority and the

DEP.

4. The Issuer has legally and effectively enacted the Ordinance and

adopted all other necessary resolutions in connection with the issuance and sale of the Bonds.

The Ordinance constitutes a valid and binding obligation of the Issuer enforceable against
the Issuer in accordance with its terms thereof and contains provisions and covenants

substantially in the form of those set forth in Section 4.1 of the Loan Agreement.

5. The Bonds have been duly authorized, issued, executed and delivered by
the Issuer to the Authority and are valid, legally enforceable and binding special obligations
of the Issuer, payable from the Net Revenues of the System and secured by a first lien on and

pledge of the Net Revenues of the System, on a parity with respect to liens, pledge and

source of and security for payment with the Issuer=s First Lien Bonds and senior to the

Issuer’s Second Lien Bonds, all in accordance with the terms of the Bonds and the

Ordinance.

6. Under the Act, the Bonds and any interest thereon are exempt from all

taxation by the State of West Virginia, or any county, municipality, political subdivision or

agency thereof.

7. The Bonds have not been issued on the basis that the interest, if any,

thereon is or will be excluded from the gross income of the owners thereof for federal income

tax purposes. We express no opinion regarding the excludability of such interest, if any,

from the gross income of the owners thereof for federal income tax purposes or other federal

tax consequences arising with respect to the Bonds.

8. The execution and delivery of the Bonds and the Loan Agreement and

the consummation of the transactions contemplated by the Bonds, the Loan Agreement and

( C206 157 I. 1}



The City of Charleston

West Virginia Department of Environmental Protection

West Virginia Water Development Authority
December 13, 2011

Page 4

the Ordinance, and the carrying out of the terms thereof, do not and will not, in any material

respect, conflict with or constitute, on the part of the Issuer, a breach or default under any

ordinance, resolution, order, agreement, document or instrument to which the Issuer is a party
or by which the Issuer or its properties are bound or any existing law, regulation, rule, order

or decree to which the Issuer is subject.

9. The Issuer has received all permits, licenses, approvals, consents,

exemptions, orders, certificates and authorizations necessary for the creation and existence of

the Issuer, the issuance. of the Bonds, the acquisition and construction of the Project, the

operation of the System and the imposition of rates and charges, including, without

limitation, all requisite orders, consents, certificates and approvals from the DEP, the West

Virginia Infrastructure and Jobs Development Council and the Public Service Conmiission of

West Virginia (the “PSC”), and the Issuer has taken any other action required for the

imposition of such rates and charges, including, without limitation, the enactment of an

ordinance prescribing such rates and charges.

10. To the best of our knowledge, there is no action, suit, proceeding or

investigation at law or in equity before or by any court, public board or body, pending or

threatened, wherein an unfavorable decision, ruling or finding would adversely affect the

transactions contemplated by the Loan Agreement, the Bonds and the Ordinance, the

acquisition and construction of the Project, the operation of the System, or the validity of the

Bonds or the collection or pledge of the Net Revenues therefor.

No opinion is given herein as to the effect upon enforceability of the Bonds

under any applicable bankruptcy, insolvency, reorganization, moratorium or other laws

affecting creditors’ rights or in the exercise of judicial discretion or principles of equity in

appropriate cases.

We have examined the executed and authenticated Bond numbered AR-i and

in our opinion, the form of said Bond and its execution and authentication are regular and

proper.

Very truly yours,

~
{C2061571.I



OFFICE OF THE CITY ATTORNEY
City of Charleston I P.O. Box 2749, Charleston WV 25330 I 304-348-8031

Writer’s Fax: 304-348-07701 Writer’s email: paul.ellis@cityofcharleston.org

Paul D. Ellis

City Attorney of Charleston

December 13, 2011

The City of Charleston

P.O. Box 2749

Charleston, WV 25330

West Virginia Department of Environmental Protection

1560 Kanawha Boulevard, East

Charleston, WV 25311

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Jackson Kelly PLLC
P. 0. Box 553

Charleston, WV 25322

Re: The City of Charleston

Sewerage System Revenue Bonds, Series 2011 A

( Virginia CWSRF Program

Ladies and Gentlemen:

I am City Attorney for The City of Charleston in Kanawha County, West

Virginia (the “Issuer”). As such City Attorney, I have examined copies of the approving
opinion of Jackson Kelly PLLC, as bond counsel, relating to the above-captioned bonds

of the Issuer (the “Bonds”), a loan agreement for the Bonds, dated December 13, 2011,

including all schedules and exhibits attached thereto (the “Loan Agreement”), by and

among the Issuer, the West Virginia Water Development Authority (the “Authority”) and

the West Virginia Department of Environmental Protection (the “DEP”), a Bond

Ordinance duly passed by the Issuer on August 6, 2011, effective August 19, 2011, as

supplemented by a Supplemental Resolution duly adopted by the Issuer on December 5,
2011 (collectively, the “Ordinance”), a Petition of the Sanitary Board duly adopted on

April 7, 2011, and other documents relating to the Bonds. All capitalized terms used



The City of Charleston

West Virginia Department of Environmental Protection

West Virginia Water Development Authority
Jackson Kelly PLLC
December 13, 2011

Page 2

herein and not otherwise defined herein shall have the same meanings set forth in the

Loan Agreement and the Ordinance when used herein.

I am of the opinion that:

1. The Issuer is a duly organized and presently existing municipal
corporation and political subdivision of the State of West Virginia, with full power and

authority to acquire and construct the Project, to operate and maintain the System and to

enact the Ordinance, all under the Act and other applicable provisions of law. The

Sanitary Board has been duly created by the Issuer and is presently existing as a sanitary
board under the Act.

2. The Loan Agreement has been duly authorized, executed and

delivered by the Issuer and, assuming due authorization, execution and delivery by the

DEP and the Authority, constitutes a valid and binding agreement of the Issuer,
enforceable in accordance with its terms.

3. The Mayor, City Clerk and members of the Council and the

Sanitary Board of the Issuer have been duly, lawfully and properly elected or appointed,
as applicable, have taken the requisite oaths, and are authorized to act in their respective
capacities on behalf of the Issuer.

4. The Ordinance has been duly adopted and enacted by the Issuer

and is in full force and effect.

All counsel to this transaction may rely upon this opinion as if specifically
addressed to them.

~lis
City Attorney of Charleston



SPILMAN THOMAS & BATTLEPLLC

ATTORNEYS AT LAW

December 13, 2011

The City of Charleston

P.O. Box 2749

Charleston, WV 25330

West Virginia Department of Environmental Protection

601 57th Street

Charleston, West Virginia 25304

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Jackson Kelly PLLC
P.O. Box 553

Charleston, WV 25322

Re: The City of Charleston

Sewerage System Revenue Bonds, Series 2011 A

(West Virginia CWSRF Program)

Ladies and Gentlemen:

We are special counsel to the City of Charleston, West Virginia (the “Issuer”) and

its Sanitary Board in coimection with certain matters before the Public Service

Commission of West Virginia (the “PSC”) and for the imposition of rates and charges.
As such special counsel, we are of the opinion that:

The Issuer has received the Recommended Decision of the Administrative Law

Judge entered on February 17, 2011, Final as of March 9, 2011, in Case No. 10-1732-S-

CN, granting to the Issuer a certificate of public convenience and necessity for the Project
and approving the financing for the Project. The time for appeal of the PSC order has

expired without any appeal. The order remains in full force and effect.

The Issuer duly enacted a sewer rate ordinance on February 19, 2008, setting forth

the rates and charges for the services of the System. The Issuer has complied with all

requirements of State law and the PSC to make the rates valid and effective. The time for

appeal of such rate ordinance expired and there was no appeal thereof. The rates are in

full force and effect.

Spllman Center 300 Kanawha Boulevard, East Post Office Box 273 Charleston, West Virginia 25321-0273

www.spilmanlaw.com 304.340.3800 304.340.3801 fax

West Virginia North Carolina Pennsylvania Virginia



SPILMAN THOMAS & BATTLE.~C

ATTORNEYS AT LAW

The City of Charleston

West Virginia Department of Environmental Protection

West Virginia Water Development Authority
Jackson Kelly PLLC
December 13, 2011

Page 2

All counsel to this transaction may rely upon this opinion as if specifically
addressed to them.

Sincerely,

PL~L
SPILMAN THOMAS & BATTLE, PLLC

cc: Larry Roller
3257600



SPILMAN THOMAS & BATTLE,PLLc

ATTORNEYS AT LAW

December 13, 2011

The City of Charleston

P.O. Box 2749

Charleston, WV 25330

West Virginia Department of Environmental Protection

Division of Water & Waste Management
State Revolving Fund Program
601 57th Street

Charleston, WV 25304

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Jackson Kelly PLLC
P.O. Box 553

Charleston, WV 25322

Re: The City of Charleston

Kanawha Two Mile Sewer System Project

Sewerage System Revenue Bonds, Series 2011 A

(West Virginia CWSRF Program)

Ladies and Gentlemen:

This Firm represents the City of Charleston and its Sanitary Board (“Sanitary
Board”) in cotmection with a proposed project to construct the Kanawha Two Mile sewer

system improvements project (the “Project”), and provides this final title opinion on

behalf of the City of Charleston and the Sanitary Board to satisfy the requirements of the

West Virginia Department of Environmental Protection (the “DEP”) and the West

Virginia Clean Water Revolving Loan Fund Program (the “Program”) with regard to the

financing proposed for the Project. Please be advised of the following:

1. That we are of the opinion that the City of Charleston is a duly created and

existing municipal/public corporation possessed with all the powers and authority granted
to municipal/public corporations under the laws of the State of West Virginia and through
its Sanitary Board has the full power and authority to construct, operate and maintain the

Project as approved by the Department of Environmental Protection.

Spilman Center 300 Kanawha Boulevard, East Post Office Box 273 Charleston, West Virginia 25321-0273

www.spilmanlaw.com 304.340.3800 304.340.3801 fax

West Virginia North Carolina Pennsylvania Virginia



SPILMAN THOMAS & BATTLE.~lLc

ATTORNEYS AT LAW

The City of Charleston, et. al.

December 13, 2011

Page 2

2. That the City of Charleston or the Sanitary Board has obtained all

necessary permits and approvals for the construction of the Project. In rendering this

opinion, we have relied solely on representations concerning construction permits and

approvals made to us by Burgess & Niple, the consulting engineer for the Project
(“Burgess & Niple”).

3. That we have investigated and ascertained the location of and are familiar

with the legal description of the easements and/or rights of way required for the Project
as set forth in the plans for the Project prepared by Burgess & Niple. In rendering this

opinion, we have relied solely on the plans for the Project, as amended from time to time,

prepared by Burgess & Niple (the “Plans”), and on lists of the necessary easements

and/or rights of way prepared by Burgess & Niple.

4. That we have examined the records on file in the Office of the Clerk of the

County Commission of Kanawha County, West Virginia, the county in which the Project
is to be located, and, in our opinion, the City of Charleston or the Sanitary Board has

acquired legal title or such other estate or interest in the easements and/or rights-of-way

necessary for the Project, which Burgess & Niple advised were necessary to assure

undisturbed use and possession for the purpose of construction, operation and

maintenance for the estimated life of the facilities to be constructed, excepted and subject
to the following.

The following listed properties are being ‘acquired by eminent domain and

the necessary filings have been made in the Office of the Clerk of the County
Commission of Kanawha, West Virginia to permit the City of Charleston a right-of-entry
on the subject properties for the purpose of construction, operation, maintenance,

rehabilitation, and removal of the subject facilities. The City of Charleston’s title thereto

is defeasible in the event the City of Charleston does not satisfy any resulting judgment
and/or award in the proceedings for acquisition of permanent easement and/or temporary
easements on said properties, and our certification is subject to the pending litigation.

1 1-MISC-548

Donald Ray Anderson Jr. et. al. (NC9 1/parcel 201)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use —November28, 2011

1 1-MISC-541

David Burdette (NC27/parcel 104)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use — November 28, 2011

1 1-MISC-551

Unknown Heirs of D.K. Casto (WC1/parcel 11)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use — November 29, 2011

1 1-MISC-561

Kathern Casto (NC23/parcel 4.6)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use — November 29, 2011

1 1-MISC-552

Charleston Welding Co. LLC (WC1/parcel 101)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use — December 1, 2011
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1/parcel 242)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use — November 23, 2011

Cunningham (NC19/parcel

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use — November 17, 2011

Ill and 112)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use —November30, 2011

178)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use—October 17, 2011

(NC23/parcel 4.5)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use — November 21, 2011

(Amended Order November 30, 2011)

4.2)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use — November 30, 2011

Harper (NC 16/parcel 34)

Order Granting Petitioner Immediate Right of

Entry, Possession, and Use—October 7, 2011

85)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - December 2, 2011

4.8)

Order Granting Petitioner Immediate Right of Entry
- September 14, 2011 (Amending Order -

November 10, 2011)

(NC 23/parcels 4 and

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - September 14, 2011

Hughart (NC23/parcel 5)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use -November 29, 2011

(NC21/parcel 124)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - December 1, 2011

103)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 22, 2011

12)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 17, 2011

202)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - October 28, 2011

(NC28/parcel 34)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 29, 2011

Alvin L. Engelke, and

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 30, 2011

Revocable Trust (WC/parcels

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - December 5, 2011

(WC9/parcels 8 and 9)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 30, 2011

I/parcels 118 and 119)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 9, 2011
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1 1-MISC-580

Algernon E. Monroe II, Shunn N. Monroe alkla

Shaunn N. Monroe, and Unknown Heirs of

Algernon E. Monroe, Jr. (NC 18/parcel 3)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - December 5, 2011

11-MISC-531

Pamela M. and Hershel R. Murphy (NC9O/parcel
173)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 17, 2011

11-MISC-569

NAJ LLC (WC4/parcel 125, NC9O/parcel 4,

NC9O/parcel 175)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use — December 2, 2011

1l-MISC-566

P&J Real Estate LLC (NC28/parcel 29)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use — December 2, 2011

1 1-MISC-577

Unknown Heirs of Pearl Reveal (NC28/parcel 28)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - December 1, 2011

1 1-MISC-559

Guy Rhodes (NC27/parcel 123)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 30, 2011

1 1-MISC-539

Samuel C. Rivers or Unknown Heirs of Samuel C.

Rivers (WC4/parcel 13)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 22, 2011

1 1-MISC-572

Rodel Properties LLC (NC28/parcel 30)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use — December 1, 2011

11-MISC-S 82

John L. and Barbara Summers (NC12/parcel 36)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - December 5, 2011

1 1-MISC-574

Jodi and Debra Ann Taylor (NC9 1/parcel 228)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use — December 2, 2011

I 1-MISC-583

Unknown Heirs of Helen J. Thomas (WC1/parcels
121 and 122)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use — December 2, 2011

11-MISC-494

Richard H. and Suzette D. Vinyard (NC24/parcel
21)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - October 28, 2011

1 1-MISC-530

Edward G. and Patricia M. Walker (NC 19/parcels
10 and 11)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 22, 2011

1 1-MISC-547

Shawnetta A. Whittington (NC9 1/parcel 200 &

NC92/parcel 47.2)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 28, 2011

11-MISC-528

Charles W. and Karen J. Wickline (NC23/parcel

4.3)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use - November 18, 2011

11 -MISC-579

Gary K. Young and Mark A. Young (NC28/parcel
17)

Order Granting Petitioner Immediate Right of

Entry, Possession and Use — December 2, 2011
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5. That any deeds or other documents requiring record notice which have

been acquired to date by the City of Charleston or the Sanitary Board have been duly
recorded in the aforesaid Clerk’s office in order to protect the legal title to and interest of

the City of Charleston.

6. This final title opinion is based upon a limited search of and relies on the

correctness and accuracy of the records, indices of records and recitals of the records in

the aforesaid Clerk’s office and the Office of the Assessor of Kanawha County. This

opinion is subject to any facts, rights, interests, or claims which are not shown by the

records contained in the aforesaid Clerk’s office or Assessor’s office and any

discrepancies, conflicts and inaccuracies in boundary lines, errors in acreage,

encroachments, or any other facts which a correct and accurate survey of the subject

properties would disclose. This opinion is further subject to the accuracy of the

information provided to us by Burgess & Niple, including but not limited to, the list of

easements to be acquired for the Project.

This opinion is rendered only for the benefit of the addressees and may not be

relied upon by any other party without our prior written consent. No attorney-client

privilege is waived or intended to be waived by this opinion. If you have any questions
regarding any of the information contained in this opinion, please contact this office.

Sincerely,

Tl~wv~ 4 ~t~-f-Le
.

SPILMAN THOMAS & BATTLE, PLLC

cc: Larry Roller
3257645
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December 13, 2011

The City of Charleston

P.O. Box 2749

Charleston, WV 25330

West Virginia Department of Environmental Protection

1560 Kanawha Boulevard, East

Charleston, WV 25311

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: The City of Charleston

Sewerage System Revenue Bonds, Series 2011 A

( Virginia CWSRF Program

Ladies and Gentlemen:

We have served as counsel to The City of Charleston (the “Issuer”), a

municipal corporation, in connection with the issuance of its Sewerage System Revenue

Bonds, Series 2011 A (West Virginia CWSRF Program), dated the date hereof (the

“Bonds”).

We have examined certified copies ofproceedings and other papers relating to

the authorization of (i) a loan agreement for the Bonds dated December 13, 2011, including
all schedules and exhibits attached thereto (the “Loan Agreement”), by and among the Issuer.

the West Virginia Water Development Authority (the “Authority”) and the West Virginia

Department ofEnvironmental Protection (the “DEP”), and (ii) the Bonds to be purchased by
the Authority in accordance with the provisions of the Loan Agreement. We have also

examined the applicable provisions of the Act and a Bond Ordinance duly passed by the

Issuer on September 6, 2011, effective September 19, 2011, as supplemented by a

Supplemental Resolution duly adopted by the Issuer on December 5, 2011 (collectively, the

“Ordinance”), pursuant to and under which Act and Ordinance the Bonds are authorized and

{C2 19964 1. 1}

C’harteston.WV’ Clarksburg,WV• Martinsburg,WV• MorgantownWV •Wheeling.WV
Denvet; CO • lndi~napoIis. IN • Lexington. KY • Pittsburgh. PA • Washington. DC.
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issued, and the Loan Agreement has been entered into. All capitalized terms used herein and

not otherwise defined herein shall have the same meaning set forth in the Ordinance and in

the Loan Agreement when used herein.

Based upon the foregoing and upon our examination of such other documents

as we have deemed necessary, we are of the opinion, under existing law, as follows:

1. All successful bidders have made the required provisions for all

insurance and payment and performance bonds and such insurance policies or binders and

such bonds have been verified for accuracy. Based upon our review of the contracts, the

surety bonds and the policies or other evidence of insurance coverage in connection with the

Project, we are ofthe opinion that such surety bonds and policies: (1) are in compliance with

the contracts as proposed to be modified by Change Orders No.1 in the case of Combined

Contracts 10-7 and 10-9 and Contract 10-8 and Change Order No. 2 in the case of Contract

10-6, Combined Contracts 10-7 and 10-9; (2) are adequate in form, substance and amount to

protect the various interest of the Issuer; (3) have been executed by duly authorized

representatives ofthe proper parties; (4) meet the requirements ofthe Act, the Ordinance and

the Loan Agreement; and (5) all such documents constitute valid and legally binding

obligations of the parties thereto in accordance with the terms, conditions and provisions
thereof.

2. The contracts contain language requiring the contractors to provide
affidavits from all contractors and subcontractors indicating that each contractor and

subcontractor have a drug free workplace policy pursuant to Chapter 21, Article 1 D of the

West Virginia Code of 1931, as amended. The contractor has submitted a plan to implement
the drug free workplace policy prior to the awarding of the contract pursuant to Chapter 21,

Article 1 D of the West Virginia Code of 1931, as amended.

All counsel to this transaction may rely upon this opinion as if specifically addressed

to them.

Very truly yours,

~i!’~4 y~c—

~C2I9964J.U
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