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§ 16-13-24 PUBLIC HEALTH

jurisdiction and authority provided by this section does not extend to high-

ways, road and drainage easements, and/or stormwater facilities constructed,.

owned and/or operated by the West Virginia division of highways and no rates,
fees or charges for stormwater services or costs of compliance may be assessed
against highways, road and drainage easements, and/or stormwater facilities
constructed, owned and/or operated by the West Virginia division of highways.

(1955, c. 135; 1967, c. 105; 1994, c. 61; 2001, c. 212)

Effect of amendment of 2001, — Acts
2001, ¢. 212, effective July 13, 2001, substituted
“the” for “such” throughout, substituted “the”
for “said” throughout, inserted “fees” following
“rates” throughout; in the first paragraph, in-
serted “and/or stormwater system” following
“existing sewer system”, inserted “or
stormwater system” following “such sewer sys-
tem”; in the second paragraph, inserted “or
stormwater” following “sewage”, inserted “or

stormwater facilities” following “sewer facili-
ties”; in the fourth paragraph, added “or entire
stormwater works” to the end; in the sixth
paragraph, deleted “such” following “fixing” and
“publication of”; in the eighth paragraph, de-
leted “such” preceding “rates” twice; and in the
last paragraph, added the proviso.

Applied in City of Morgantown v. Town of
Star City, 156 W. Va. 528, 195 S.E.2d 166
(1973).

§ 16-13-24. Article to be construed liberally.

This article being necessary for the public health, safety and welfare, it shall
be liberally construed to effectuate the purpose thereof. (1933, Ex. Sess., ¢. 25,

§ 24

Quoted in West Virginia Water Serv. Co. v
Cunningham, 143 W. Va. 1, 98 S5.E.2d 891
(1957).

ARTICLE 13A.

PUBLIC SERVICE DISTRICTS FOR WATER, SEWERAGE
‘AND GAS SERVICES.

Sec.

1i6-13A-1. Legislative findings.

16-13A-1a. Jurisdiction of the public service
commission,

16-13A-1b. County commissions to develop
plan to create, consclidate,
merge, expand or dissolve pub-
lic service districts.

16-13A-1c. General purpose of districts.

16-13A-2. Creation of districts by county com-
mission; enlarging, reducing,
merging, or dissolving district;
consolidation; agreements, etc.;
infringing wupon powers of
county commission; filing list of
members and districts with the
secretary of state.

16-13A-3. District to be a public corporation
and political subdivision; pow-
ers thereofi public service
boards.

Sec.

16-13A-3a. Removal of members of public ser-
vice board.

16-13A-4. Board chairman; members’ com-
pensation; procedure; district
name.

16-13A-5. General manager of board.

16-13A-6. Employees of board.

16-13A-7. Acquisition and operation of dis-
trict properties.

18-13A-8. Acquisition and purchase of public
service properties; right of emi-
nent domain; extraterritorial
powers.

16-13A-9. Rules; service rates and charges;
discontinuance of service; re-
quired water and sewer connec-
tions; lien for delinquent fees.

16-13A-9a. Limitations with respect to foreclo-
sure. :
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PUBLIC SERVICE DISTRICTS

Sec.

16-13A-10. Budget.

16-13A-11. Accounts; audit.

16-13A-12. Disbursement of district funds.

16-134A-13. Revenue bends.

16-13A-14. Items included in cost of praoper-
ties.

16-13A-15. Bonds may be secured by trust in-
denture. .

16-13A-16. Sinking fund for revenue bonds.

18-13A-17. Coilection, ete., of revenues and en-
forcement of covenants; default;
suit, etc.,, by bondhelder or
trustee to compel performance
of duties; appointment and pow-
ers of receiver.

16-13A-18. Operating contracts.

16-13A-18a. Sale, lease or rental of water,
sewer or gas system by district;
distribution of proceeds.

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
(Michie).

Constitutionality. -~ The act from which
this article was derived, authorizing the cre-
ation of public service districts by the county
courts of this State, defining the powers and
duties of the governing boards of such distriets
in the acquisition, construction, maintenance,
operation, improvement and extension of prop-
erty supplying water and sewerage services,
and authorizing the issuance of bonds of such
districts payable solely from revenue to be
derived from the operation of such properties,
does not violate any provision of the Constitu-
tion of this State or the Fourteenth Amendment
to the Constitution of the United States. State
ex rel. McMillion v. Stahl, 141 W. Va, 233, 89
S.E.2d 693 (1955).

§ 16-13A-1

Sec.

16-13A-19. Statutory mortgage lien created,
foreciosure thereof.

16-13A-20. Refunding revenue bonds.

16-13A-21. Complete authority of article; lib-
eral construction; district to be
public instrumentality; tax ex-
emption.

16-13A-22. Validation of prior acts and pro-
ceedings of county courts for
creation of distriets, inclusion of
additional territory, .and ap-
pointment of members of dis-
trict boards.

16-13A-23. Validation of acts and proceedings
of public service boards.

16-13A-24. Acceptance of loans, grants or tem-
porary advances.

16-13A-25. Borrowing and bond issuance; pro-
cedure,

Purpose. — The purpose of this article is to
provide water and sewerage facilities in unin-
corporated districts. State ex rel, McMillion v.
Stahl, 141 W. Va. 233, 89 S.E.2d 693 (1955).

The title to Acts 1953, c. 147, is sufficient to
give a fair and reasonable index to all of the
purposes of the act. State ex rel. McMillion v.
Stahl, 141 W. Va. 233, 89 5.E.2d 693 {1955).

Public utilities. — Public service districts
are “public utilities” because they are required
to pay a special license fec pursuant to § 24-3-6
for support of the public service commission. 50
Op. Att'y Gen. 447 (1963).

Cited in Berkeley County Pub, Serv. Dist. v.
Vitro Corp. of Am., 152 W. Va. 252, 162 S.E.2d
189 (1968); State v. Neary, 179 W. Va, 115, 365
S.E.2d 395 (1987}, McClung Invs,, Ine. v. Green
Valley Community Pub. Serv. Dist, 199 W. Va.
490, 485 S E.2d 434 (19973,

§ 16-13A-1. Legislative findings.

The Legislature of the state of West Virginia hereby determines and finds
that the present system of public service districts within the state has provided
a valuable service at a reasonable cost to persons who would otherwise have
been unable to obtain public utility services. To further this effort, and to
ensure that all areas of the state are benefiting from the availability of public
service district utility services and to further correct areas with health
hazards, the Legislature concludes that it is in the best interest of the public
to implement better management of public service district resources by
expanding the ability and the authority of the public service commission to
assist public service districts by offering advice and assistance in operational,

financial and regulatory affairs.
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§ 16-13A-1a PUBLIC HEALTH

In addition to the expanded powers which shall be given to the public service
commission, the Legislature also concludes that it is in the best interest of the
public for each county commission to review current technolegy available and
consider consolidating existing public service districts where it is feasible and
will not result in the interference with existing bond instruments. Further, if
such conselidation is not feasible, the Legislature finds that it is in the best
interest of the public for each county commission to review current technology
available and consider consolidating or centralizing the management of public
service districts within its county or multi-county area to achieve efficiency of
operations. The Legislature also finds that additional guidelines should be
imposed on the creation of new public service districts and that county
commissions shall dissolve inactive public service districts as hereinafter
provided. The Legislature also finds that the public service commission shall
promulgate rules and regulations to effectuate the expanded powers given to
the commission relating to public service districts. (1953, c. 147; 1980, c. 60;
1986, c. 81.)

Authority of county commissions. — The
county courts {(now county commissions) may
not supersede the authority delegated by them
to public service districts created in accordance
with the provisions of this article. Op. Att'y
Gen., June 27, 1973.

Public service district — Authority. — A
public service district, which was created only
for the purposes of furnishing water services,
has no power to condemn real estate for sewer-
age facilities. Canyon Pub, Serv. Dist. v. Tasa

Coal Co., 156 W. Va. 606, 195 S.E.2d 647 (1973).
Public service district — Purpose. — The
purpese for the creation of a public service
district may be ascertained by a review of the
order establishing the district and the history
behind the creation of the district (the notice of
hearing and hearings held prior to the creation
of the district). Op. Att'y Gen., July 8, 1976.
Cited in State ex rel. APCO v. Gainer, 149 W.
Va. 740, 143 S.E.2d 351 (1965); Shobe v.
Latimer, 162 W. Va. 779, 253 S.E.2d 54 (1979).

§ 16-13A-1a. Jurisdiction of the public service commis-
sion.

The jurisdiction of the public service commission relating to public service
districts shall be expanded to incilude the following powers, and such powers
shall be in addition to all other powers of the public service commission set
forth in this code:

(a) 'To study, modify, approve, deny or amend the plans created under section
one-b {§ 16-13A-1b] of this article for consolidation or merger of public service
districts and their facilities, personnel or administration;

(b) To petition the appropriate circuit court for the removal of a public
service district board member or members; and

(c) To create by general order a separate division within the public service
commission to provide assistance to public service districts in technological,
operational, financial and regulatory matters. (1986, c. 81.)

Cited in State ex rel. Water Dev. Auth. v.
Northern Wayne County Pub. Serv. Dist., 195
W, Va, 135, 464 8.E.2d 777 (1995).
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PUBLIC SERVICE DISTRICTS § 16-13A-1¢c

§ 16-13A-1b. Countiy commissions to develop plan to cre-
ate, consolidate, merge, expand or dissolve
public service districts. '

Each county commission shall conduct a study of all public service districts
which have their principal offices within its county and shall develop a plan
relating to the creation, consolidation, merger, expansion or dissolution of such
districts or the consolidation or merger of management and administrative
services and personnel and shall present such plan to the public service
commission for approval, disapproval, or modification: Provided, That within
ninety days of the effective date of this section each county commission in this
state shall elect either to perform its own study or request that the public
service commission perform such study. Each county commission electing to
perform its own study has one year from the date of election to present such
plan to the public service commission. For each county wherein the county
commission elects not to perform its own study, the public service commission
shall conduct a study of such county. The public service commission shall
establish a schedule for such studies upon a priority basis, with those counties
perceived to have the greatest need of creation or consolidation of public
service districts receiving the highest priority. In establishing the priority
schedule, and in the performance of each study, the bureau of public health and
the division of environmental protection shall offer their assistance and
cooperation to the public service commission. Upon completion by the public
service cornmission of each study, it shall be submitted to the appropriate
county commission for review and comment. Each county commission has six
months in which to review the study conducted by the public service commis-
sion, suggest changes or modifications thereof, and present such plan to the
public service commission. All county plans, whether conducted by the county
commission itself or submitted as a result of a public service commission study,
shall, by order, be approved, disapproved or modified by the public service
commission in accordance with rules promulgated by the public service
commission and such order shall be implemented by the county commission.
(1986, c. 81; 1994, c. 61.)

§ 16-13A-1c. General purpose of districts.

Any territory constituting the whole or any part of one or more counties in
the state so situated that the construction or acquisition by purchase or
otherwise and the maintenance, operation, improvement and extension of,
properties supplying water or sewerage services or gas distribution services or
all of these within such territory, will be conducive to the preservation of the
public health, comfort and convenience of such area, may be constituted a
public service district under and in the manner provided by this article. The
words “public service properties,” when used in this article, shall mean and
include any facility used or to be used for or in connection with (1) the
diversion, development, pumping, impounding, treatment, storage, distribu-
tion or furnishing of water to or for the public for industrial, public, private or
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§ 16-13A-2 PUBLIC HEALTH

other uses (herein sometimes referred to as “water facilities™), {2) the collee-
tion, treatment, purification or disposal of liquid or solid wastes, sewage or
industrial wastes (herein sometimes referred to as “sewer facilities” or “land-
fills”) or (3) the distribution or the furnishing of natural gas to the public for
industrial, public, private or other uses (herein sometimes referred to as “gas
utilities or gas system”). (1986, c. 81. )

§ 16-13A-2. Creation of districts by county commission;
enlarging, reducing, merging, or dissolving
district; consolidation; agreements, etc.; in-
fringing upon powers of county commission;
filing list of members and districts with the
secretary of state.

{(a) The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service
district by any of the following methods: (1) on its own motion by order duly
adopted, (2) upon the recommendation of the public service commission, or (3)
by petition of twenty-five percent of the registered voters who reside within the
limits of the proposed public service district within one or more counties. The
petition shall contain a description, including metes and bounds, sufficient to
identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or
consolidated under this section without the written consent and approval of
the public service commission, which approval and consent shall be in
accordance with rules promulgated by the public service commission and may
only be requested after consent is given by the appropriate county commission
or commissions pursuant to this section. Any territory may be included
regardless of whether or not the territory includes one or more cities,
incorporated towns or other municipal corporations which own and operate
any public service properties and regardless of whether or not it includes one
or more cities, incorporated fowns or other municipal corporations being
served by privately owned public service properties: Provided, however, That
the same territory shall not be included within the boundaries of more than
one public service district except where the territory or part thereof is included
within the boundaries of 4 separate public service distriet organized to supply
water, sewerage services or gas facilities not being furnished within such
territory or part thereof: Provided further, That no city, incorporated town or
other municipal corporation shall be included within the boundaries. of the
proposed district except upon the adoption of a resolution of the governing body
of the city, incorporated town or other municipal corporation consenting.

(b} The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county,
then the petition shall be filed in the office of the clerk of the county
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PUBLIC SERVICE DISTRICTS § 16-13A-2

commission of the county in which the major portion of the territory extends,
and a copy thereof (omitting signatures) shall be filed with each of the clerks
of the county commission of the other county or counties into which the
territory extends. The clerk of the county commission receiving such petition
shall present it to the county commission of the county at the first regular
meeting after the filing or at a special meeting called for the consideration
thereof. ‘

(¢} When the county commission of any county enters an order on its own
motion proposing the creation, enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for the
creation is presented, as aforesaid, the county commission shall at the same
session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service
district, which date so fixed shall be not more than forty days nor less than
twenty days from the date of the action. If the territory proposed to be included
is situated in more than one county, the county commission, when fixing a date
of hearing, shall provide for notifying the county commission and clerk thereof
of each of the other counties into which the territory extends of the date so
fixed. The clerk of the county commission of each county in which any territory
in the proposed public service district is located shall cause notice of the
hearing and the time and place thereof, and setting forth a description of all of
the territory proposed to be included therein to be given by publication as a
Class I legal advertisement in compliance with the provisions of article three
[58 59-3-1 et seq.], chapter fifty-nine of this code, and the publication area for
the publication shall be by publication in each city, incorporated town or
municipal corporation if available in each county in which any territory in the
proposed public service district is located. The publication shall be at least ten
days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or consolidation of the public service districts are initiated
by petition as aforesaid, the person filing the petition shall advance or
satisfactorily indemnify the payment of the cost and expenses of publishing the
hearing notice, and otherwise the costs and expenses of the notice shall be paid
in the first instance by the county commission out of contingent funds or any
other funds available or made available for that purpose. In addition to the
notice required herein to be published, there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days before the hearing.

(e) All persons residing in or owning or having any interest in property in
the proposed public service district shall have an opportunity to be heard for
and against its creation, enlargement, reduction, merger, dissolution or
consolidation. At the hearing the county commission before which the hearing
is conducted shall consider and determine the feasibility of the creation,
enlargement, reduction, merger, dissolution or consolidation of the proposed
district. If the county commission determines that the construction or acqui-
sition by purchase or otherwise and maintenance, operation, improvement and
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§ 16-13A-2 PUBLIC HEALTH

extension of public service properties by the public service district will be
conducive to the preservation of public health, comfort and convenience of such
area, the county commission shall by order create, enlarge, reduce, merge,
dissolve or consolidate such public service district. If the county commission,
after due consideration, determines that the proposed district will not be
conducive to the preservation of public health, comfort or convenience of the
area or that the creation, enlargement, reduction, merger, dissolution or
consolidation of the proposed district as set forth and described in the petition
or order is not feasible, it may refuse to enter an order creating the district or
it may enter an order amending the description of the proposed district and
create, enlarge, reduce, merge, dissolve or consolidate the district as amended.

() If the county commission determines that any other public service
district or districts can adequately serve the area of the proposed public service
district, whether by enlargement, reduction, merger, dissolution or consolida-
tion, it shall refuse to enter the order, but shall enter an order creating,
enlarging, reducing, merging, dissolving or consolidating the area with an
existing public service district, in accordance with rules adopted by the public
service commission for such purpose: Provided, That no enlargement of a
public service district may occur if the present or proposed physical facilities of
the public service district are determined by the appropriate county commis-
sion or the public service commission to be inadequate to provide such enlarged
service. The clerk of the county commission of each county into which any part
of such district extends shall retain in his office an authentic copy of the order
creating, enlarging, reducing, merging, dissolving or consolidating the district:
Provided, however, That within ten days after the entry of an order creating,
enlarging, reducing, merging, dissolving or consolidating a district, such order
must be filed for review and approval by the public service commission. The
public service commission shall provide a hearing in the affected county on the
matter and may approve, reject or modify the order of the county commission
if it finds it is in the best interests of the public to do so. The public service
commission shall adopt rules relating to such filings and the approval,
disapproval or modification of county commission orders for creating, enlarg-
ing, merging, dissolving or consolidating districts. The provisions of this
section shall not apply to the implementation by a county commission of an
order issued by the public service commission pursuant to this section and
section one-b [§ 16-13A-1b] of this article.

(g) The county commission may, if in its discretion it deems it necessary,
feasible and proper, enlarge the district to include additional areas, reduce the
area of the district, where facilities, equipment, service or materials have not
been extended, or dissolve the district if inactive or create or consolidate two or
more such districts. If consolidation of districts is not feasible, the county
commission may consolidate and centralize management and administration
of districts within its county or multi-county area to achieve efficiency of
operations: Provided, That where the county commission determines on its
own motion by order entered of record, or there is a petition to enlarge the
district, merge and consolidate districts, or the management and administra-
tion thereof, reduce the area of the district or dissolve the district if inactive,
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PUBLIC SERVICE DISTRICTS

§ 16-13A-2

all of the applicable provisions of this article providing for hearing, notice of
hearing and approval by the public service commission shall apply. The
commission shall at all times attempt to bring about the enlargement or
merger of existing public service districts in order to provide increased services
and to eliminate the need for creation of new public service districts in those
areas which are not currently serviced by a public service district: Provided,
however, That where two or more public service districts are consolidated
pursuant to this section, any rate differentials may continue for the period of
pbonded indebtedness incurred prior to consolidation. The districts may not
enter into any agreement, contract or covenant that infringes upon, impairs,
abridges or usurps the duties, rights or powers of the county eommission, as set
forth in this article, or conflicts with any provision of this article.

(h} A list of all districts and their current board members shall be filed by
the county commission with the secretary of state and the public service
commission by the first day of July of each year. (1953, c. 147; 1965, c. 134;
1967, c. 105; 1975, ¢. 140; 1980, c. 60; 1981, c. 124; 1986, c. 81; 1995, c. 125.)

Editor’s notes. — Concerning the reference
int (&) to “the effective date of this section,” this
language was added hy Acts 1986, c¢. 81, and
became effective June 6, 1986.

Textbooks. — Instructions for Virginia and
West Virginia, Publisher's Editorial Staff
{Michie).

Constitutionality. — There is no unlawful
delegation of legislative power to the county
courts {now county commissions) of this State
under this section in viclation of W. Va. Const.,
art. V, § 1, and art. VI, § 1. State ex rel.
McMillion v. Stahl, 141 W. Va. 233, 89 S.E.2d
693 (1955).

There is no unconstitutional delegation of
judicial functions to the county court (now
county commission) made by this section. State
ex rel. MeMillion v. Stahl, 141 W, Va. 233, 89
S8.E.24 693 (1955). :

Authority of commission and voters, —
(1) Only the county commission has the affir-
mative authority to create, enlarge or reduce a
public service district; (2) in the absence of any
action by a county commission, the requisite
number of qualified voters in the affected geo-
graphic area may petition a county commission
to create, enlarge or reduce a public service
district, and, that upon the filing of such peti-
tion, a hearing shall be held thereon; (3) the
county commission may, in its discretion, refuse
to act in an affirmative manner upon such
formal petition for creation, enlargement or
reduction of such public service district, which
action is not subject to protest or public refer-
endum; (4) the county commission may, en its
own motion or on the basis of such proper
petition, enter an order creating, enlarging or
reducing a public service district, which such
action and order are subject to a hearing requir-
ing proper notice, and a formal protest and
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public referendum depending upon the number
of qualified voters who protest such action. Op.
Att'y Gen., Nov. 13, 1975.

Authority of court. — A county court (now
county commission) has autherity to add sew-
erage services to the facilities of a public service
district which was created for the purpose of
furnishing water services, under appropriate

proceedings. Canyon Pub. Serv. Dist. v. Tasa -

Coal Co., 156 W. Va. 606, 195 S.E.2d 647 (1973).

Compliance. — The provisions of this see-
tion relating to the filing of the petition or
motion of the county court (now county commis-
gion), the description of the territory to be
embraced and like provisions are mandatery,
but the use of the word “shall,” in relation to the
requirements for the posting and publication of
notice and the time of setting the hearing are
directory and require only substantial compli-
ance. Canyon Pub, Serv. Dist. v. Tasa Coal Co.,
156 W. Va. 606, 195 S.E.2d 647 (1973),

Merger or consolidation of districts. —
This section authorizes either merger or con-
solidation of public service districts. Op. Att'y
Gen., June 12, 1985, Neo. 9.

A merger or consolidation results in one cor-
poration which, in the case of merger, will be
the corporation designated by the commission-
ers as the surviving corporation, and with re-
spect to a consolidation, will be a new corporate
entity. Op. Att'y Gen., June 12, 1985, No. 9.

Overlapping districts. — Where there is
no bond indebtedness outstanding to be paid by
a public service district, the county commission
creating a public service district may under-
take to enlarge or reduce the areas of various
overlapping districts or may even consolidate
the overlapping districts into one district. Op.
Att'y Gen,, July 8, 1976.

Public corporation. — A public service
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district is a public corporation and does not
come within the constitutional inhibition re-
quiring all corporations fo be created by gen-
eral law. State ex rel. McMillion v. Stahl, 141 W.
Va. 233, 89 S.E.2d 693 (1955).

Referendum. — There is no authority for
voters, by written protest or otherwise, to force
a referendum upon the issue of whether or not
a created public service district should be con-
tinued or abolished. 52 Op. Att’y Gen. 33(1966).

“Shall apply with like effect” ete. —
Because a protest against creation triggers a

referendum, the language “shall apply with like

effect as if a district were being created” can

mean only that a protest against enlargement

or reduction likewise triggers a referendum.
- Op. Att'y Gen., Nov. 13, 1975.

Applied in Berkeley County Pub, Serv.
Sewer Dist. v. West Va. Pub. Serv. Comm'n, 204
W. Va. 279, 512 S.E.2d 201 (13998},

Cited in State v. Neary, 179 W, Va. 115, 365
S.E.2d 395 (1987).

§ 16-13A-3. District to be a public corporation and politi-
cal subdivision; powers thereof; public service

boards.

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,
but without any power to levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in its corporate name,
and may sue, may be sued, may adopt an official seal and may enter into
contracts necessary or incidental to its purposes, including contracts with any
city, incorporated town or other municipal corporation located within or
without its boundaries for furnishing wholesale supply of water for the
distribution system of the city, town or other municipal corporation, and

contract for the operation, maintenance, servicing, repair and extension of any
properties owned by it or for the operation and improvement or extension by
the district of all or any part of the existing municipally owned public service

properties of any city, incorporated town or other municipal corporation dis
included within the district: Provided, That no contract shall extend beyond a cre
maximum of forty years, but provisions may be included therein for a renewal bo
or successive renewals thereof and shall conform to and comply with the rights nu
of the holders of any outstanding bonds issued by the municipalities for the cor
public service properties. me
The powers of each public service district shall be vested in and exercised by rat
a public service board consisting of not less than three members, who shall be the
persons residing within the district, who possess certain educaticnal, business ;f' i
O

or work experience which will be conducive to operating a public service
district. Each board member shall, within six months of taking office, success-

fully complete the training program t

o be established and administered by the

public service commission in conjunction with the division of environmental

protection and the bureau of public

health. Board members shall not be or

become pecuniarily interested, directly or indirectly, in the proceeds of any
contract or service, or in furnishing any supplies or materials to the district nor
shall a former board member be hired by the district in any capacity within a
minimum of twelve months after board member’s term has expired or such
board member has resigned from the district board. The members shall be

appointed in the following manner:
Each city, incorporated town or

other municipal corporation having a

population of more than three thousand but less than eighteen thousand is
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entitled to appoint one member of the board, and each city, incorporated town
or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for
each additional eighteen thousand population. The members of the board
representing such cities, incorporated towns or other municipal corporations
shall be residents thereof and shall be appointed by a resolution of the
governing bodies thereof and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission
which entered the order creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of
members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or
exceeds three, then no further members shall be appointed to the board and
the members so appointed are the board of the district except in cases of
merger or consolidation where the number of board members may equal five.

If no city, incorporated town or other municipal corporation having a
population of more than three thousand is included within the district, then
the county commission which entered the order creating the district shall
appoint three members of the board, who are persons residing within the
district and residing within the state of West Virginia, which three members
become members of the board of the district without any further act or
proceedings except in cases of merger or consolidation where the number of
hoard members may equal five.

If the number of members of the board appointed by the governing bodies of
cities, incorporated towns or other municipal corporations included within the
district is less than three, then the county commission which entered the order
creating the district shall appoint such additional member or members of the
board, who are persons residing within the district, as is necessary to make the
number of members of the board equal three except in cases of merger or
consolidation where the number of board members may equal five, and the
member or members appointed by the governing bodies of the cities, incorpo-
rated towns or other municipal corperations included within the district and
the additional member or members appointed by the county commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or maore public service districts.

The population of any city, incorporated town or other municipal corpora-
tion, for the purpose of determining the number of members of the board, if
any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporation in the
last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a
district is consolidated or merged pursuant to section two [§ 16-13A-2] of this
article, the terms of office of the existing board members shall end on the
effective date of the merger or consolidation. The county commission shall
appoint a new board according to rules promulgated by the public service
commission. Whenever districts are consolidated or merged no provision of this
code prohibits the expansion of membership on the new board to five.
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The respective terms of office of the members of the first board shall be fixed
by the county commission and shall be as equally divided as may be, that is
approximately one third of the members for a term of two years, a like number
for a term of four years, the term of the remaining member or members for six
years, from the first day of the month during which the appointments are
made. The first members of the board appointed as aforesaid shall meet at the
office of the clerk of the county commission which entered the order creating
the district as soon as practicable after the appointments and shall qualify by
taking an oath of office: Provided, That any member or members of the board
may be removed from their respective office as provided in section three-a
{§ 16-13A-3a] of this article.

Any vacancy shall be filled for the unexpired term within thirty days,
otherwise successor members of the board shall be appointed for terms of six
years and the terms of office shall continue until successors have been
appointed and qualified. All successor members shall be appointed in the same
manner as the member succeeded was appointed. The district shall provide to
the public service commission, within thirty days of the appointment, the
following information: The new board member’s name, home address, home
and office phone numbers, date of appointment, length of term, who the new
member replaces and if the new appointee has previously served on the board.
The public service commission shall notify each new board member of the legal
obligation to attend training as preseribed in this section.

The board shall organize within thirty days following the first appointments
and annually thereafter at its first meeting after the first day of January of
each year by selecting one of its members to serve as chair and by appointing
a secretary and a treasurer who need not be members of the board. The
secretary shall keep a record of all proceedings of the board which shall be
available for inspection as other public records. Duplicate records shall be filed
with the county commission and shall include the minutes of all board
meetings. The treasurer is lawful custodian of all funds of the public service
district and shall pay same out on orders authorized or approved by the board.
The secretary and treasurer shall perform other duties appertaining to the
affairs of the district and shall receive salaries as shall be prescribed by the
board. The treasurer shall furnish bond in an amount to be fixed by the board
for the use and benefit of the district.

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its bocks and
records pertaining to the district’s operation, finances and affairs, for inspec-
tion and audit. The board shall meet at least monthly. (1953, c¢. 147; 1965, c.
134; 1971, c. 72; 1981, c. 124; 1983, c. 166; 1986, c. 81; 1994, c. 61; 1997, c. 159.)

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
(Michie).

W. Va. Law Review. — Fisher, “The Scope of
Title Examination in West Virginia: Can Rea-
senable Minds Differ?,” 88 W, Va. 1.. Rev. 449
(19986).

Authority of distriets. — Public service

districts are agents of the county commission
by which they were created, having no author-
ity other than that expressly set out in this
article. Op. Att'y Gen., July 8, 1976,
Compensation for additional duties. —
Boeard members of a public service district could
not be compensated for performing the duties of
treasurer and/or secretary, or for reading
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PUBLIC SERVICE DISTRICTS

maeters for the public service district. Op. Att'y
Gen., July 14, 1988, No. 2.

Exemptions. — Public service districts of
West Virginia are political subdivisions of the
State, and as such, they are specifically, by
express statute, exempted from the duty of
paying registration fees (provided by § 17A-10-

§ 16-13A-4

Furnishing water to another state. — A
public service district may furnish water whole-
sale in bulk quantities to a municipal corpora-
tion in another state. 51 Op. Att'y Gen. 738
{1966).

Applied in McCloud v. Salt Rock Water Pub.
Serv. Dist., 207 W. Va. 453, 533 S.E.24 679

8), the privilege tax {imposed by § 17A-3-4), {2000).

. and the certificate of title charge {(required by Cited in State v. Neary, 179 W. Va. 115, 365

§ 17A-3-4). 49 Op. Att'y Gen. 131 (1961). S.1.2d 395 (1987).

§ 16-13A-3a. Removal of members of public service board.

The county commission or the public service commission or any other
appointive body creating or establishing a public service district under the
provisions of this article, or any group of five percent or more of the customers
of a public service district, may petition the circuit court of the county in which
the district maintains its principal office for the removal of any member of the
governing board thereof for consistent violations of any provisions of this
article, for reasonable cause which includes, but is not limited to, a continued
failure to attend meetings of the board, failure to diligently pursue the
objectives for which the district was created, or failure to perform any other
duty either prescribed by law or required by a final order of the public service
commission or for any malfeasance in public office. Any board member charged
with a violation under this section who offers a successful defense against such
charges shall be reimbursed for the reasonable costs of such defense from
district revenues. Such costs shall be considered as costs associated with rate
determination by the public service district and the public service commission.
If the circuit court judge hearing the petition for removal finds that the charges
are frivolous in nature, the judge may assess all or part of the court costs, plus
the reasonable costs associated with the board member’s defense, against the
party or parties who petitioned the court for the board member’s removal.
(1963, c. 75; 1971, ¢. 72; 1981, c. 124; 1986, c. 81.)

Textbooks. —- Instructions for Virginia and Quoted in State v. Neary, 179 W. Va. 115,365
West Virginia, Publisher’s Editovial Staff S8.E.2d 395 (1987).
(Michie).

§ 16-13A-4. Board chairman; members’ compensation;
procedure; district name.

(a) The chairman shall preside at all meetings of the board and may vote as
any other member of the board. If the chairman is absent from any meeting,
the remaining members may select a temporary chairman and if the member
selected as chairman resigns as such or ceases for any reason to be a member
of the board, the board shall select one of its members as chairman to serve
until the next annual organization meeting.

(b) Salaries of the board members are:

(1) For districts with fewer than six hundred customers, up to seventy-five
dollars per attendance at regular monthly meetings and fifty dollars per
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attendance at additional special meetings, total salary not to exceed fifteen
hundred dollars per annum;

(2) For districts with six hundred customers or more but fewer than two
thousand customers, up to one hundred dollars per attendance at regular
monthly meetings and seventy-five dollars per attendance at additional special
meetings, total salary not to exceed two thousand five hundred fifty dollars per
annumn;

(3) For districts with two thousand customers or more, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-
five dollars per attendance at additional special meetings, total salary not to
exceed three thousand seven hundred fifty dollars per annum; and

(4) For districts with four thousand or more customers, up to one hundred
fifty dollars per attendance at regular monthly meetings and one hundred
dollars per attendance at additional special meetings, total salary not to exceed
five thousand four hundred dollars per annum. .

The public service district shall certify the number of customers served to
the public service commission beginning on the first day of July, one thousand
nine hundred eighty-six, and continue each fiscal year thereafter.

(c) Public service districts selling water to other water utilities for resale
may adopt the following salaries for its board members:

(1) For districts with annual revenues of less than fifty thousand dollars, up
to seventy-five dollars per attendance at regular monthly meetings and fifty
dollars per attendance at additional special meetings, total salary not to exceed
fifteen hundred dollars per annum;

(2) For districts with annual revenues of fifty thousand dollars or more, but
less than two hundred fifty thousand dollars, up to one hundred dollars per
attendance at regular monthly meetings and seventy-five dollars per atten-
dance at special meetings, total salary not to exceed two thousand five hundred
fifty dollars per annum;

(3) For districts with annual revenues of two hundred fifty thousand dollars
or more, but less than five hundred thousand dollars, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-
five dollars per attendance at additional special meetings, total salary not to
exceed three thousand seven hundred fifty dollars per annum; and

(4) For districts with annual revenues of five hundred thousand dollars or
more, up to one hundred fifty dollars per attendance at regular monthly
meetings and one hundred dollars per attendance at additional special
meetings, total salary not to exceed five thousand four hundred dollars per
annum.

The public service district shall certlfy the number of customers served and
its annual revenue to the public service commission beginning on the first day
of July, twa thousand, and continue each fiscal year thereafter.

(d) Board members may be reimbursed for all reasonable and necessary
expenses actually incurred in the performance of their duties as provxded for
by the rules of the board.

(e} The beard shall by resolution determine its own rules of procedure, fix
the time and place of its meetings and the manner in which special meetings
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may be called. Public notice of meetings shail be given in accordance with
section three [§ 6-9A-3], article nine-a, chapter six of this code. Emergency
meetings may be called as provided for by said section. A majority of the
members constituting the board also constitute a quorum to do business.

(f) The members of the board are not personally liable or responsible for any
obligations of the district or the board, but are answerable only for willful
‘misconduct in the performance of their duties. At any time prior to the
issuance of bonds as hereinafter provided, the board may by resolution change
the official or corporate name of the public service district and the change is
effective from the filing of an authenticated copy of such resolution with the
clerk of the county commission of each county in which the territory embraced
within such district or any part thereof is located and with the public service
commission. The official name of any district created under the provisions of
this article may contain the name or names of any city, incorporated town or
other municipal corporation included therein or the name of any county or
counties in which it is located. (1953, c. 147; 1981, ¢. 124; 1986, c. 81; 1997, c.
159; 2000, ¢. 199.)

Effect of amendment of 2000, — Acts service district could not be compensated for
2000, c. 199, effective June 9, 2000, rewrote the  performing the duties of treasurer and/or sec-
section. retary, or for reading meters for the public

Compensation for performing addi- service district. Op. Att'y Gen., July 14, 1988,
tional duties. — Board members of a public No. 2.

§ 16-13A-5. General manager of board.

The board may employ a general manager to serve a term of not more than
five years and until his successor is employed, and his compensation shall be
fixed by resolution of the board. Such general manager shall devote all or the
required portion of his time to the affairs of the district and may employ,
discharge and fix the compensation of all employees of the district, except as in
this article otherwise provided, and he shall perform and exercise such other
powers and duties as may be conferred upon him by the board.

Such general manager shall be chosen without regard to his political
affiliations and upon the sole basis of his administrative and technical
qualifications to manage public service properties and affairs of the district
and he may be discharged only upon the affirmative vote of two thirds of the
board. Such general manager need not be a resident of the district at the time
he is chosen. Such general manager may not be a member of the board but
shall be an employee of the board.

The board of any public service district which purchases water or sewer
service from a municipal water of sewer system or ancther public service
district may, as an alternative to hiring its own general manager, elect to
permit the general manager of the municipal water or sewer system or public
service district from which such water or sewer service is purchased provide
professional management to the district, if the appropriate municipality or
public service board agrees to provide such assistance. The general manager
shall receive reasonable compensation for such service. (1953, ¢. 147; 1981, c.
124; 1986, ¢. 81.) ,:
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§ 16-13A-6. Employees of board.

The board may in its discretion from time to time by resolution passed by a
majority vote provide for the employment of an attorney, fiscal agent, one or
more engineers and such other employees as the board may determine
necessary and expedient. The board shall in and by such resolution fix the term
of employment and compensation and prescribe the duties to be performed by
such employees. (1953, ¢. 147; 1981, c. 124.)

§ 16-13A-7. Acquisition and operation of district proper-
ties.

The board of such districts shall have the supervision and control of all
public service properties acquired or constructed by the district, and shall have
the power, and it shall be its duty, to maintain, operate, extend and improve
the same. All contracts invelving the expenditure by the district of more than
fifteen thousand dollars for construction work or for the purchase of equipment
and improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class I legal advertisement
in compliance with the provision of article three [§§ 59-3-1 et seq.], chapter
fifty-nine of this code, and the publication area for such publication shall be as
specified in section two {§ 16-13A-2] of this article in the county or counties in
which the district is located. The publication shall not be less than ten days
prior to the making of any such contract. To the extent allowed by law, in-state
contractors shall be given first priority in awarding public service district
contracts. It shall be the duty of the board to ensure that local in-state labor
shall be utilized to the greatest extent possible when hiring laborers for public
service district construction or maintenance repair jobs. It shall further be the
duty of the board to encourage contractors to use American made products in
their construction to the extent possible. Any obligations incurred of any kind
or character shall not in any event constitute or be deemed an indebtedness
within the meaning of any of the provisions or limitations of the constitution,
but all such obligations shall be payable solely and only out of revenues derived
from the operation of the public service properties of the district or from
proceeds of bonds issued as hereinafter provided. No continuing contract for
the purchase of materials or supplies or for furnishing the district with
electrical energy or power shall be entered into for a longer period than fifteen
years. (1953, c. 147; 1967, c. 105; 1981, c. 124; 1982, c. 24; 1986, c. 81; 1997, c.
159.)

§ 16-13A-8. Acquisition and purchase of public service
properties; right of eminent domain; extrater-
ritorial powers.

The board may acquire any publicly or privately owned public service

properties located within the boundaries of the district regardless of whether
or not all or any part of such properties are located within the corporate limits
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of any city, incorporated town or other municipal corporation included within
the district and may purchase and acquire all rights and franchises and any
and all property within or outside the district necessary or incidental to the
purpose of the district.

The board may construct any public service properties within or outside the

district necessary or incidental to its purposes and each such district may
acquire, construct, maintain and -operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundaries of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities or gas
facilities or all of these, then the district may not acquire, construct, establish,
improve or extend any public service properties of the same kind within such
city, incorporated towns or other municipal corporations or the adjacent
unincorporated territory served by such cities, incorporated towns or other
municipal corporations, except upon the approval of the public service com-
mission, the consent of such cities, incorporated towns or other municipal
corporations and in conformity and compliance with the rights of the holders
of any revenue bonds or obligations theretofore issued by such cities, incorpo-
rated towns or other municipal corporations then outstanding and in accor-
dance with the ordinance, resolution or other proceedings which autherize the
issuance of such revenue bonds or obligations,

Whenever such district has constructed, acquired or established water
facilities, sewer facilities or gas facilities for water, sewer or gas services within
any city, incorporated town or other municipal corporation included within a
district, then such city, incorporated town or other municipal corporation may
not thereafter construct, acquire or establish any facilities of the same kind
within such city, incorporated town or other municipal corporation without the
consent of such district.

For the purpose of acquiring any public service properties or lands, rights or
easements deemed necessary or incidental for the purposes of the district, each
such district has the right of eminent domain to the same extent and to be
exercised in the same manner as now or hereafter provided by law for such
right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That such board may not acquire all or any substantial
part of a privately owned waterworks system unless and until authorized so to
do by the public service commission of West Virginia, and that this section
shall not be construed to authorize any district to acquire through condemna-
tion proceedings either in whole or substantial part an existing privately
owned waterworks plant or system or gas facilities located in or furnishing
water or gas service within such district or extensions made or to be made by
it in territory contiguous to such existing plant or system, nor may any such
board construct or extend its public service properties to supply its services
into areas served by or in competition with existing waterworks or gas
facilities or extensions made or to be made in territory contigucus to such
existing plant or system by the owner thereof. (1953, c. 147, 1980, c. 60; 1981,
c. 124}
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Eminent domain. — The grant of power of
eminent domain to public service districts by
this section is valid. State ex rel. McMillion v.
Stahl, 141 W. Va. 233, 89 S.E.2d 693 (1955).

If a facility creates a nuisance this harm is
simply an element of just compensation in an
eminent domain proceeding. Sexton v. Pubiic

Serv. Comm'n, 188 W. Va, 305, 423 S.E.2d 914

(1992).

Public service commission, in the absence of
specific statutory authority, is not empowered
to determine whether particular property inter-
ests acquired or to be acquired by a utility are
compensabie in an eminent domain action, or to
render any type of menetary judgment for such
property interests. Affixing the value of the
property taken is the function of the trier of fact
in an eminent domain proceeding. Sexton v
Public Serv. Comm'n, 188 W. Va. 305, 423
S.E.2d 914 (1992).

public services. — If a tract of real estate
located within a public service district has been
annexed into a municipality, then, as between
the municipality and the public service district,
the municipality has the superior right under
this section to extend public services, such as
water and/or sewer service, which were not
being previously furnished to the tract by the
public service district. Berkeley County Pub.
Serv. Sewer Dist. v. West Va. Pub. Serwv.
Comm'n, 204 W. Va. 278, 512 5.E.2d 201 (1998).

When consent of municipality needed. —
Where municipality has superior right to ex-
tend social services, a public service district
would need the consent of the municipality and
the public service commissicn in order to pro-
vide such services. Berkeley County Pub. Serv.
Sewer Dist. v. West Va. Pub, Serv. Comm’n, 204
W, Va. 279, 512 5.E.2d 201 (1998).

Superior right of municipality to extend Cited in 45 Op. Att'y Gen. 506 (1953).

§ 16-13A-9. Rules; service rates and charges; discontinu-
ance of service; required water and sewer con-
nections; lien for delinqguent fees.

The board may make, enact and enforce all needful rules and regulations in
connection with the acquisition, construction, improvement, extension, man-
agement, maintenance, operation, care, protection and the use of any public
service properties owned or controlled by the district, and the board shall
establish rates and charges for the services and facilities it furnishes, which
shall be sufficient at all times, notwithstanding the provisions of any cther law
or laws, to pay the cost of maintenance, operation and depreciation of such
public service properties and principal of and interest on all bonds issued,
other obligations incurred under the provisions of this article and all reserve or
other payments provided for in the proceedings which authorized the issuance
of any bonds hereunder. The schedule of such rates and charges may be based
upon either (a) the consumption of water or gas on premises connected with
such facilities, taking into consideration domestic, commercial, industrial and
public use of water and gas; or (b) the number and kind of fixtures connected
with such facilities located on the various premises; or {(c) the number of
persons served by such facilities; or (d) any combination thereof; or (e) may be
determined on any other basis or classification which the board may determine
to be fair and reasonable, taking into consideration the location of the premises
served and the nature and extent of the services and facilities furnished.
Where water, sewer and gas services are ail furnished to any premises, the
schedule of charges may be billed as a single amount for the aggregate thereof.
The board shall require all users of services and facilities furnished by the
district to designate on every application for service whether the applicant is
a tenant or an owner of the premises to be served. If the applicant is a tenant,
he or she shall state the name and address of the owner or owners of the
premises to be served by the district. All new applicants for service shall
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PUBLIC SERVICE DISTRICTS § 16-13A-9
deposit a minimum of fifty dollars with the district to secure the payment of
service rates and charges in the event they become delinquent as provided in
this section. In any case where a deposit is forfeited to pay service rates and
charges which were delinquent at the time of disconnection or termination of
service, no reconnection or reinstatement of service may be made by the
district until another minimum deposit of fifty dollars has been remitted to the
- district. Whenever any rates, rentals or charges for services or facilities
furnished remain unpaid for a period of thirty days after the same become due
and payable, the property and the owner thereof, as well as the user of the
services and facilities provided are delinquent and the owner, user and
property are liable at law until such time as all such rates and charges are fully
paid: Provided, That the property owner shall be given notice of any said
delinquency by certified mail, return receipt requested. The board may, under
reasonable rules promulgated by the public service commission, shut off and
discontinue water or gas services to all delinquent users of either water or gas
facilities, or both: Provided, however, That upon written request of the owner
or owners of the premises, the board shall shut off and discontinue water and
gas services where any rates, rentals, or charges for services or facilities
remain unpaid by the user of the premises for a period of sixty days after the
same became due and payable.

In the event that any publicly or privately owned utility, city, incorporated
town, other municipal corporation or other public service district included
within the district owns and operates separately either water facilities or
sewer facilities, and the district owns and operates the other kind of facilities,
either water or sewer, as the case may be, then the district and such publicly
or privately owned utility, city, incorporated town or other municipal corpora-
tion or other public service district shall covenant and contract with each other
to shut off and discontinue the supplying of water service for the nonpayment
of sewer service fees and charges: Provided, That any contracts entered into by
a public service district pursuant to this section shall be submitted to the
public service commission for approval. Any public service district providing
water and sewer service to its customers has the right to terminate water
service for delinquency in payment of either water or sewer bills. Where one
public service district is providing sewer service and another public service
district or a municipality included within the boundaries of the sewer district
is providing water service, and the district providing sewer service experiences
a delinquency in payment, the district or the municipality included within the
boundaries of the sewer district that is providing water service, upon the
request of the district providing sewer service to the delinquent account, ghall
terminate its water service to the customer having the delinquent sewer
account: Provided, however, That any termination of water service must
comply with all rules and orders of the public service commission.

- Any district furnishing sewer facilities within the district may require, or
may by petition to the circuit court of the county in which the property is
located, compel or may require the bureau of public health to compel all

owners, tenants or occupants of any houses, dwellings and buildings located
near any such sewer facilities, where sewage will flow by gravity or be
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transported by such other methods approved by the bureau of public health
including, but not limited to, vacuum and pressure systems, approved under
the provisions of section nine [§ 16-1-9], article one, chapter sixteen of this
code, from such houses, dwellings or buildings into such sewer facilities, to
connect with and use such sewer facilities, and fo cease the use of all other
means for the collection, treatment and disposal of sewage and waste matters
from such houses, dwellings and buildings where there is such gravity flow or
transportation by such other methods approved by the bureau of public health
including, but not limited to, vacuum and pressure systers, approved under
the provisions of section nine, article one, chapter sixteen of this code, and such
houses, dwellings and buildings can be adequately served by the sewer
facilities of the district, and it is hereby found, determined and declared that
the mandatory use of such sewer facilities provided for in this paragraph is
necessary and essential for the health and welfare of the inhabitants and
residents of such districts and of the state: Provided, That if the public service
district determines that the property owner must connect with the sewer
facilities even when sewage from such dwellings may not flow to the main line
by gravity and the property owner must incur costs for any changes in the
existing dwellings’ exterior plumbing in order to connect to the main sewer
line, the public service district board shall authorize the district to pay all
reasonable costs for such changes in the exterior plumbing, including, but not
limited to, installation, operation, maintenance and purchase of a pump, or
any other method approved by the bureau of public health; maintenance and
operation costs for such extra installation should be refiected in the users
charge for approval of the public service commission. The circuit court shall
adjudicate the merits of such petition by summary hearing to be held not later
than thirty days after service of petition to the appropriate owners, tenants or
occupants.

Whenever any disirict has made available sewer facilities to any owner,
tenant or occupant of any house, dwelling or building located near such sewer
facility, and the engineer for the district has certified that such sewer facilities
are available to and are adequate to serve such owner, tenant or occupant, and
sewage will flow by gravity or be transported by such other methods approved
by the bureau of public health from such house, dwelling or building inte such
sewer facilities, the district may charge, and such owner, tenant or occupant
shall pay the rates and charges for services established under this article only
after thirty-day notice of the availability of the facilities has been received by
the owner.

All delinquent fees, rates and charges of the district for either water
facilities, sewer facilities or gas facilities are liens on the premises served of
equal dignity, rank and priority with the lien on such premises of state, county,
school and municipal taxes. In addition to the other remedies provided in this
section, public service districts are hereby granted a deferral of filing fees or
other fees and costs incidental to the bringing and maintenance of an action in
magistrate court for the collection of delinquent water, sewer or gas bills. If the
district collects the delinquent account, plus reasonable costs, from its cus-
tomer or other responsible party, the district shall pay to the magistrate the
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PUBLIC SERVICE DISTRICTS § 16-13A-9a
normal filing fee and reasonable costs which were previously deferred. In
addition, each public service district may exchange with other public service
districts a list of delinquent accounts.

Anything in this section to the contrary notwithstanding, any establish-
ment, as defined in section three [§ 22-11-3], article eleven, chapter twenty-
~ two, now or hereafter operating its own sewage disposal system pursuant to a
permit issued by the division of environmental protection, as prescribed by
section eleven [§ 22-11-11], article eleven, chapter twenty-two of this code, is
exempt from the provisions of this section. (1953, c¢. 147; 1965, ¢. 134; 1980, c.

60; 1981, c. 124; 1986, c. 81; 1989, c. 174; 1994, c. 61.)

W. Va. Law Review. — Fisher, “The Scope of
Titie Examinatton in West Virginia: Can Rea-
sonable Minds Differ?,” 98 W. Va. L. Rev. 449
(1996).

Abandonment of private systems., —
Where a public service district requires a prop-
erty owner, tenant, or occupant to connect onto
its sewer sysiem and to abandon a private
sewer system located on the property, such
person cannot recover from the public service
district the value of the private system on the
ground that such abandonment constitutes a
taking of private property without just compen-
sation within the meaning of W. Va. Const., art.
1, § 9. Kingmill Valley Pub. Serv. Dist. v.
Riverview Estates Mobile Home Park, 182 W.
Va. 116, 386 S.E.2d 483 (1989).

Buffer-zone reqguirements. — Public Ser-
vice Commission did not err in finding that the
proposed sewage lagoons site satisfied the
buffer-zone requirements, Sexfon v. Public
Serv. Comm’n, 188 W. Va. 305, 423 S.E.2d 214
{1992},

Duty to pay. — Owners, tenants, or oceu-
pants have a duty under this section to pay
rates and charges for the district sewer facili-
ties from and after the date of receipt of notice
{now 30 days after receipt) that such facilities
are availabie. Rhodes v. Malden Pub. Serv. Dist,

§ 16-13A-9a. Limitations with respect to foreclosure.

171 W. Va. 645, 301 S.E.2d 601 (1983) (constru-
ing this section prior to 1980 and 1981
amendments).

Liens. — The provision that delinquent fixed
rates and charges for services rendered by a
public service district shall be a lien on the
premises served of equal dignity, rank and
priority with the lien on such premises of state,
county, school and municipal taxes, does not
deprive the owners of their property without
due process of law. State ex rel. McMiilion v
Stahl, 141 W. Va. 233, 89 5.E.2d 693 (1855).

Public service district liens created and en-
forceable under this section are subject to the
recordation requirements of § 38-10C-1 so that
such liens must be docketed to be enforceable
against a purchaser of the property for valuable
consideration, without notice. McClung Invs,,
Inc. v. Green Valley Community Pub. Serv. Dist,
199 W, Va. 490, 485 S.E.2d 434 {1997}

Sewer connection requirements. — The
boards of public service districts have no au-
thority to require potential users who live out-
side the boundaries of the districts, but within
the 10-mile limif, to hook oanto the district’s
sewer facilities. Op. Att'y Gen., July 8, 1976.

Quoted in State ex rel. Water Dev. Auth. v
Northern Wayne County Pub. Serv. Dist., 195
W. Va. 135, 464 S.E.2d 777 (1985}

No public service district shall foreclose upon the premises served by such
district for delinquent fees, rates or charges for which a lien is authorized by
sections nine or nineteen [§8 16-13A-9 or 16-13A-19] of this article except
through the bringing and maintenance of a civil action for such purpose
brought in the circuit court of the county wherein the district lies. In every
such action, the court shall be required to make a finding based upon the
evidence and facts presented that the district prior to the bringing of such
action had exhausted all other remedies for the collection of debts with respect
to such delinquencies. In no event shall foreclosure procedures be instituted by
any such district or on its behalf unless such delinquency had been in existence
or continued for a period of two years from the date of the first such
delinquency for which foreclosure is being sought. (1982, c. 74.)
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§ 16-13A-10. Budget.

The board shall establish the beginning and ending of its fiscal year, which
period shall constitute its budget year, and at least thirty days prior to the
beginning of the first full fiscal year after the creation of the district and
annually thereafter the general manager shall prepare and submit to the
board a tentative budget which shall include all operation and maintenance
expenses, payments to a capital replacement account and bond payment
schedules for the ensuing fiscal year. Such tentative budget shall be considered
by the board, and, subject to any revisions or amendments that may. be
determined by the board, shall be adopted as the budget for the ensuing fiscal
year. Upon adoption of the budget, a copy of the budget shall be forwarded to
the county commission. No expenditures for operation and maintenance
expenses in excess of the budget shall be made during such fiscal year unless
unanimously authorized and directed by the board. (1953, c. 147; 1981, ¢.. 124.)

Textbooks, — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
{Michte).

§ 16-13A-11. Accounts; audit.

The general manager, under direction of the board, shall install and
maintain a proper system of accounts, in accordance with all rules, regulations
or orders pertaining thereto by the public service commigsion, showing receipts
from operation and application of the same, and the board shall at least once
a year cause such accounts to be properly audited: Provided, That such audit
may be any audit by an independent public accountant completed within one
year of the time required for the submission of the report: Provided, however,
That if the district is required to have its books, records and accounts audited
annually by an independent certified public accountant as a result of any
covenant in any board resolution or bond instrument, a copy of such audit may
be submitted in satisfaction of the requirements of this section, and is hereby
found, declared and determined to be sufficient to satisfy the requirements of
article nine [§§ 6-9-1 et seq.], chapter six of this code pertaining to the annual
audit report by the state tax commission. A copy of the audit shall be forwarded
within thirty days of submission to the county commission and to the public
service commission.

The treasurer of each public service district shall keep and preserve all
financial records of the public service district for ten years, and shall at all
times have such records readily available for public inspection. At the end of
his term of office, the treasurer of each public service district shall promptly
deliver all financial records of the public service district to his successor in
office. Any treasurer of a public service district who knowingly or willfully
violates any provision of this section is guilty of a misdemeanor, and shalil be
fined not less than one hundred dollars nor more than five hundred dollars or
imprisoned in the county jail not more than ten days, or both. (1953 c. 147;
1981, c. 124; 1986, c. 81.)
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§ 16-13A-1 PUBLIC HEALTH

(m) The board collecting such rates, fees or charges shall be obligated under
reasonable rules to shut off and discontinue both water and sewer services to
all delinquent users of either water facilities, or sewer facilities or both, and
shall not restore either water facilities or sewer facilities, to any delinquent
user of either until all delinquent rates, fees or charges for both water
facilities, and sewer facilities, including reasonable interest and penalty
charges, have been paid in full. (1933, Ex. Sess., ¢. 25, § 18; 1933, 2nd Ex.
Sess., ¢. 48; 1959, c. 125; 1967, ¢. 105; 2001, c. 212; 2004, c. 185.)

Effect of amendment of 2004, — Acts
2004, c. 185, effective June 10, 2004, inserted
“deposit required for new customers; forfeiture
of deposit; reconnecting deposit; tenant’s de-
posit” in the introductory language; added the
subsection designations for (¢) through (m);
added (d) and (e); substituted “Clags 1I-0” for

“Class I1-0” in (h); substituted “within twenty

days” for “within thirty days” in (k) in
substituted “twenty days” for “thirty days” and
added the second sentence; and deleted “and
regulations” following “reasonzble rules” in
{m).

ARTICLE 13A.

PUBLIC SERVICE DISTRICTS FOR WATER, SEWERAGE
AND GAS SERVICES.

Sec.

16-13A-1c.  General purpose of districts.

16-13A-2. Creation of districts by county
commission; enlarging, re-
ducing, merging, or dissolv-
ing district; consolidation;
agreements, ete.; infringing
upon .powers of county com-
mission; filing list of mem-
bers and districts with the
secretary of state.

16-13A-3. District tﬂe a public corpora-
tion and political subdivision;
powers thereof; public service
boards,

16-13A-5. (zeneral manager of board.

16-13A-7. Acquisition and operation of dis-
trict properties.

16-13A-8. Acquisition and purchase of pub-

Sec.
lic service properties; right of
eminent domain; extraterri-
torial powers.

16-13A-9. Rules; service rates and charges;
discontinuance of service; re-
quired water and sewer con-
nections; lien for delinquent

fees.

16-13A-14.  Items included in cost of proper-
ties,

16-13A-18a. Sale, lease or rental of water,
sewer, stormwater or gas sys-
tem by district; distribution
of proceeds.

16-13A-24.  Acceptance of loans, grants or
temporary advances,

16-13A-25. Borrowing and bond issuance;
procedure.

§ 16-13A-1. Legislative findings.

Code ef State Rules References. — Gov-
ernment of public service districts, 150 CSR 17,
effective September 1, 1990,

§ 16-13A-1c. General purpose of districts.

Any territory constituting the whole or any pari of one or more counties in
the state so situated that the construction or acquisition by purchase or
otherwise and the maintenance, operation, improvement and extension of,
properties supplying water, sewerage or stormwater services or gas distribu-
tion services or all of these within such territory, will be conducive to the
preservation of the public health, comfort and convenience of such area, may
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§ 16-13A-1c

be constituted a public serviee district under and in the manner provided by
this article. The words “public service properties,” when used in this article,
shall mean and include any facility used or to be used for or in connection with:
(1) The diversion, development, pumping, impounding, treatment, storage,

PUBLIC SERVICE DISTRICTS

distribution or furnishing of water to or for the public for industrial, public, -

private or other uses (herein sometimes referred to as “water facilities™); (2) the
collection, treatment, purification or disposal of liquid or solid wastes, sewage
or industrial wastes (herein sometimes referred to as “sewer facilities” or
“9andfills™); (3) the distribution or the furnishing of natural gas to the public for
industrial, public, private or other uses (herein sometimes referred to as “gas
utilities or gas system™); or (4) the collection, control or disposal of stormwater
(herein sometimes referred to as “stormwater system” or “stormwater sys-
tems”), or (5) the management, operation, maintenance and contrel of
stormwater and stormwater systems (herein sometimes referred to as
“stormwater management program” or “stormwater management programs”).
As used in this article “stormwater system” or “stormwater systems” means a
stormwater system in its entirety or any integral part thereof used to cellect,
control or dispose of stormwater, and includes all facilities, structures and
natural water courses used for collecting and conducting stormwater to,
through and from drainage areas to the points of final outlet including, but not
limited to, any and all of the following: Inlets, conduits, outlets, channels,
ponds, drainage easements, water quality facilities, catch basins, ditches,
streams, gulches, flumes, culverts, siphons, retention or detention basins,
dams, floodwalls, pipes, flood control systems, levies and pumping stations:
Provided, That the term “stormwater system” or “stormwater systems” does
not include highways, road and drainage easements, or stormwater facilities
constructed, owned or operated by the West Virginia division of highways. As
used in this article “stormwater management program” or “stormwater man-
agement programs” means those activities associated with the management,
operation, maintenance and control of stormwater and stormwater systems,
and includes, but is not limited to, public education, stormwater and surface
runoff water quality improvement, mapping, planning, flood control, inspec-
tion, enforcement and any other activities required by state and federal law:
Provided, however, That the term “stormwater management program” or
“stormwater management programs” does not include those activities associ-
ated with the management, operation, maintenance and control of highways,
road and drainage easements, or stormwater facilities constructed, owned or
operated by the West Virginia division of highways without the express
agreement of the commissioner of highways. (1988, ¢. 81; 2002, c. 272.)

Effect of amendment of 2002. — Acts
2002, ¢. 272, effective June 7, 2002, inserted “or
stormwater” following sewerage® in the first

sentence; added subdivisions (4) and (5); added
the last two sentences; and made minor stylis-
tic changes.
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§ 16-13A-2

§ 16-13A-2. Creation of districts by county commission;

PUBLIC HEALTH

enlarging, reducing, merging, or dissolving

district; consolidation; agreements, etc.; in-
fringing upon powers of county commission;
filing list of members and districts with the
secretary of state.

(a)} The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service

-district by any of the following methods: (1) On iis own motion by order duly

adopted, (2) upon the recommendation of the public service commission, or (3)
by petition of twenty-five percent of the registered voters who reside within the
limits of the proposed public service district within one or more counties. The
petition shall contain a description, including metes and bounds, sufficient to
identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or
consolidated under this section without the written consent and approval of
the public service commission, which approval and consent shall be in
accordance with rules promulgated by the public service commission and may
only be requested after consent is given by the appropriate county commission
or cominissions pursuant to this section. Any territory may be included
regardless of whether or not the territory includes one or more cities,
incorporated towns or other municipal corporations which own and operate
any public service properties and regardless of whether or not it includes one
or more cities, incorporated towns or other municipal corporations being
served by privately owned public service properties: Provided, however, That
the same territory shall not be included within the boundaries of more than
one public service district except where the territory or part thereof is included
within the boundaries of a separate public service district organized to supply
water, sewerage services, stormwater services or gas facilities not being
furnished within such territory or part thereof: Provided further, That no city,
incorporated town or other municipal corporation shall be included within the
boundaries of the proposed district except upon the adoption of a resolution of
the governing body of the city, incorporated town or other municipal corpora-
tion consenting.

(b) The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county,
then the petition shall be filed in the office of the clerk of the county
commission of the county in which the major portion of the territory extends,
and a copy thereof (omitting signatures) shall be filed with each of the clerks
of the county commission of the other county or counties into which the
territory extends. The clerk of the county commission receiving such petition
shall present it to the county commission of the county at the first regular
meeting after the filing or at a special meeting called for the consideration
thereof. '
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PUBLIC SERVICE DISTRICTS § 16-13A-2

{c) When the county commission of any county enters an order on its own
motion proposing the creation, enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for the
creation is presented, as aforesaid, the county commission shall at the same
session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service
district, which date so fixed shall be not more than forty days nor less than
twenty days from the date of the action. If the territory proposed to be included
is situated in more than one county, the county commission, when {ixing a date
of hearing, shall provide for notifying the county commission and clerk thereof
of each of the other counties into which the territory extends of the date so
fixed. The clerk of the county commission of each county in which any territory
in the proposed public service district is located shall cause notice of the
hearing and the time and place thereof, and setting forth a description of all of
the territory proposed to be included therein to be given by publication as a
Class 1 legal advertisement in compliance with the provisions of article three
{88 59-3-1 et seq.], chapter fifty-nine of this code, and the publication area for
the publication shall be by publication in each city, incorporated town or
municipal corporation if available in each county in which any territory in the
propesed public service district is located. The publication shall be at least ten
days priocr to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or conselidation of the public service districts are initiated
by petition as aforesaid, the person filing the petition shall advance or
satisfactorily indemnify the payment of the cost and expenses of publishing the
hearing notice, and otherwise the costs and expenses of the notice shall be paid
in the first instance by the county commission out of contingent funds or any
other funds available or made available for that purpose. In addition to the
notice required herein to be published, there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days before the hearing.

{e)} All persons residing in or owning or having any interest in property in
the proposed public service district shall have an opportunity to be heard for
and against its creation, enlargement, reduction, merger, dissolution or
consolidation. At the hearing the county commission before which the hearing
is conducted shall consider and determine the feasibility of the creation,
enlargement, reduction, merger, dissolution or consolidation of the propesed
distriet. If the county commission determines that the construction or acqui-
sition by purchase or otherwise and maintenance, operation, improvement and
extension of public service properties by the public service district will be
conducive to the preservation of public health, comfort and convenience of such
area, the county commission shall by order create, enlarge, reduce, merge,
dissolve or consolidate such public service district. If the county commission,
after due consideration, determines that the proposed district will not be
conducive to the preservation of public health, comfort or convenience of the
area or that the creation, enlargement, reduction, merger, dissolution or

31




§ 16-13A-2 PUBLIC HEALTH

consolidation of the proposed district as set forth and described in the petition
or order is not feasible, it may refuse to enter an order creating the district or
it may enter an order amending the description of the proposed district and
create, enlarge, reduce, merge, dissolve or consolidate the district as amended.

(f) If the county commission determines that any other public service
district or distriects can adequately serve the area of the proposed public service
district, whether by enlargement, reduction, merger, dissolution or consolida-
tion, it shall refuse to enter the order, but shall enter an order creating,

enlarging, reducing, merging, dissolving or consolidating the area with an-

existing public service district, in accordance with rules adopted by the public
service commission for such purpose: Provided, That no enlargement of a
public service district may occur if the present or proposed physical facilities of
the public service district are determined by the appropriate county commis-
sion or the public service commission to be inadequate to provide such enlarged
service. The clerk of the county commission of each county into which any part
of such district extends shall retain in his office an authentic copy of the order
creating, enlarging, reducing, merging, dissolving or consolidating the district:
Provided, however, That within ten days after the entry of an order creating,
enlarging, reducing, merging, dissolving or consolidating a district, such order
must be filed for review and approval by the public service commission. The
public service commission shall provide a hearing in the affected county on the
matter and may approve, reject or modify the order of the county commission
if it finds it is in the best interests of the public to do so. The public service
commission shall adopt rules relating to such filings and the approval,
disapproval or modification of county commission orders for creating, enlarg-
ing, merging, dissolving or consolidating districts. The provisions of this
section shall not apply to the implementation by a county commission of an
order issued by the public service commission pursuant to this section and
section one-b [§ 16-13A-1b], of this article.

(g) The county commission may, if in its discretion it deems it necessary,
feasible and proper, enlarge the district to include additional areas, reduce the
area of the district, where facilities, equipment, service or materials have not
been extended, or dissolve the district if inactive or create or consolidate two or
more such districts. If consolidation of districts is not feasible, the county
commission may consolidate and centralize management and administration
of districts within its county or multi-county area to achieve efficiency of
operations: Provided, That where the county commission determines on its
own motion by order entered of record, or there is a petition to enlarge the
district, merge and consolidate districts, or the management and administra-
tion thereof, reduce the area of the district or dissolve the district if inactive,
all of the applicable provisions of this article providing for hearing, notice of
hearing and approval by the public service commission shall apply. The
commission shall at all times attempt to bring about the enlargement or
merger of existing public service districts in order to provide increased services
and to eliminate the need for creation of new public service districts in those
areas which are not currently serviced by a public service district: Provided,
however, That where two or more public service districts are consolidated
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PUBLIC SERVICE DISTRICTS § 16-13A-3

pursuant to this section, any rate differentials may continue for the period of
bonded indebtedness incurred prior to consolidation. The districts may not
enter into any agreement, contract or covenant that infringes upon, impairs,
abridges or usurps the duties, rights or powers of the county commission, as set
forth in this article, or conflicts with any provision of this article.

{h) A list of all districts and their current board members shall be filed by

- the county commission with the secretary of state and the public service

commission by the first day of July of each year. (1953, ¢c. 147; 1965, ¢. 134;
1967, c. 105; 1975, c. 140; 1980, c. 60; 1981, c. 124; 1986, c. 81; 1995, ¢. 125;
2002, c. 272.)

(1), and inserted “stormwater services” near
the middle of the last sentence.

Effect of amendment of 2002, — Acts
2002, c¢. 272, effective June 7, 2002, in (a),
capitalized “On” at the beginning of subdivision

§ 16-13A-3. District to be a public corporation and politi-
cal subdivision; powers thereof; public service

boards.

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,
but without any power to levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in its corporate nare,
and may sue, may be sued, may adopt an official seal and may enter into
contracts necessary or incidental to its purposes, including contracts with any
city, incorporated town or other municipal corporation located within or
without its boundaries for furnishing wholesale supply of water for the
distribution system of the city, town or other municipal corporation, or for
furnishing stormwater services for the city, town or other municipal corpora-
tion, and contract for the operation, maintenance, servicing, repair and
extension of any properties owned by it or for the operation and improvement
or extension by the district of all or any part of the existing municipaily owned
public service properties of any city, incorporated town or other municipal
corporation included within the district: Provided, That no contract shall
extend beyond a maximum of forty years, but provisions may be included
therein for a renewal or successive renewals thereof and shall conform to and
comply with the rights of the holders of any outstanding bonds issued by the
municipalities for the public service properties.

The powers of each public service district shall be vested in and exercised by
a public service board consisting of not less than three members, who shall be
persons residing within the district, who possess certain educational, business

. or work experience which will be conducive to operating a public service

district. Each board member shall, within six months of taking office, success-
fully complete the training program to be established and administered by the
public service commission in conjunction with the division of environmental
protection and the bureau of public health. Board members shall not be or
become pecuniarily interested, directly or indirectly, in the proceeds of any
‘contract or service, or in furnishing any supplies or materials to the district nor
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§ 16-13A-3 PUBLIC HEALTH
shall a former board member be hired by the district in any capacity within a
minimum of twelve months after board member’s term has expired or such
board member has resigned from the district board. The members shall be
appointed in the following manner:

Each city, incorporated town or other municipal corporation having a
population of more than three thousand but less than eighteen thousand is
entitled to appoint one member of the board, and each city, incorporated town
or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for
each additional eighteen thousand population. The members of the board
representing such cities, incorporated towns or other municipal corporations
shall be residents thereof and shall be appointed by a resolution of the
governing bodies thereof and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission
which entered the order creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of
members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or
exceeds three, then no further members shall be appointed to the board and
the members so appointed are the board of the district except in cases of
merger or consolidation where the number of board members may equal five.

If no city, incorporated town or other municipal corporation having a
population of more than three thousand is included within the district, then
the county commission which entered the order creating the district shall
appoint three members of the board, who are persons residing within the
district and residing within the state of West Virginia, which three members
become members of the board of the district without any further act or
proceedings except in cases of merger or consolidation where the number of
board members may equal five.

If the number of members of the board appointed by the governing bodies of
cities, incorporated towns or other municipal corporations included within the
district is less than three, then the county commission which entered the order
creating the district shall appoint such additional member or members of the
board, who are persons residing within the district, as is necessary to make the
number of members of the board equal three except in cases of merger or
consolidation where the number of board members may equal five, and the
member or members appointed by the governing bodies of the cities, incorpo-
rated towns or other municipal corporations included within the district and
the additional member or members appointed by the county commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or more public service districts.

The population of any city, incorporated town or other municipal corpora-
tion, for the purpose of determining the number of members of the board, if
any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporation in the
last official federal census. : ~

Notwithstanding any provision of this code to the contrary, whenever a
district is consolidated or merged pursuant to section two [§ 16-13A-2] of this
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PUBLIC SERVICE DISTRICTS § 16-13A-3

article, the terms of office of the existing board members shall end on the
effective date of the merger or consolidation. The county commission shall
appoint a new board according to rules promulgated by the public service
commission. Whenever districts are consolidated or merged no provision of this
code prohibits the expansion of membership on the new board to five.

The respective terms of office of the members of the first board shall be fixed
by the county commission and shall be as equally divided as“may be, that is
approximately one third of the members for a term of two years, a like number
for a term of four years, the term of the remaining member or members for six
years, from the first day of the month during which the appointments are
made. The first members of the board appointed as aforesaid shall meet at the
office of the clerk of the county commission which entered the order creating
the district as soon as practicable after the appointments and shall qualify by
taking an oath of office: Provided, That any member or members of the board
may be removed from their respective office as provided in section three-a
[§ 16-13A-3a] of this article.

" Any vacancy shall be filled for the unexpired term within thirty days,
otherwise successor members of the board shall be appointed for terms of six
years and the terms of office shall continue until successors have been
appointed and qualified. All successor members shall be appointed in the same
manner as the member succeeded was appointed. The district shall provide to
the public service commission, within thirty days of the appointment, the
following information: The new beard member’s name, home address, home
and office phone numbers, date of appointment, length of term, who the new
member replaces and if the new appointee has previously served on the board.
The public service commission shall notify each new board member of the legal
obligation to attend training as prescribed in this section.

The board shall organize within thirty days following the first appointments
and annually thereafter at its first meeting after the first day of January of
each year by selecting one of its members to serve as chair and by appointing
a secretary and a treasurer who need not be members of the board. The
secretary shall keep a record of all proceedings of the board which shall be
available for inspection as other public records. Duplicate records shall be filed
with the county commission and shall include the minutes of all board
meetings. The treasurer is lawful custodian of all funds of the public service
district and shall pay same out on orders authorized or approved by the board.
The secretary and treasurer shall perform other duties appertaining to the
affairs of the district and shall receive salaries as shall be prescribed by the
board. The treasurer shall furnish bond in an amount to be fixed by the board
for the use and benefit of the district.

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its books and
records pertaining to the district’s operation, finances and affairs, for inspec-
tion and audit. The board shall meet at least monthly. (1953, ¢. 147; 1965, c.
134; 1971, ¢. 72,1981, c. 124; 1983, c. 166; 1986, c. 81; 1994, c. 61; 1997, ¢. 159;
2002, c. 272)

85
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Effect of amendment of 2002. — Acts
2002, c. 272, effective June 7, 2002, inserted “or
for furnishing stormwater services for the city,

PUBLIC HEALTH

town or other municipal corporation” in th
second sentence of the first paragraph.

§ 16-13A-5. General manager of board.

five years and until his or her. successor is employed, and his or her il
compensation shall be fixed by resolution of the board. Such general manager
shall devote all or the required portion of his or her time to the affairs of the 1}

district and may employ, discharge and fix the compensation of all employees
of the district, except as in this article otherwise provided, and he or she shall

perform and exercise such other powers and duties as may be conferred upon %

him or her by the board.

Such general manager shall be chosen without regard to his or her political
affiliations and upon the sole basis of his or her administrative and technical
qualifications to manage public service properties and affairs of the district
and he or she may be discharged only upon the affirmative vote of two thirds
of the board. Such general manager need not be a resident of the district at the
time he or she is chosen. Such general manager may not be a member of the
board but shall be an employee of the board.

The board of any public service district which purchases water, sewer or
stormwater service from a municipal water, sewer or stormwater system or
another public service district may, as an alternative to hiring its own general
manager, elect to permit the general manager of the municipal water, sewer or
stormwater system or public service district from which such water, sewer or
stormwater service is purchased provide professional management to the
district, if the appropriate municipality or public service board agrees to
provide such assistance. The general manager shall receive reasonable com-
pensation for such service. (1953, c. 147; 1981, c. 124; 1986, c. 81; 2002, c. 272)

Effect of amendment of 2002. — Acts
2002, c. 272, effective June 7, 2002, inserted “or
stormwater” following “sewer” four times in the

third paragraph, and made minor stylistie
changes.

§ 16-13A-7. Acquisition and operation of district proper-
ties,

The board of such districts shall have the supervision and control of all
public service properties acquired or constructed by the district, and shall have
the power, and it shall be its duty, to maintain, operate, extend and improve
the same, including, but not limited to, those activities necessary to comply
with all federal and state requirements, including water quality improvement-
activities. All contracts involving the expenditure by the district of more than
fifteen thousand dollars for construction work or for the purchase of equipment
and improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class I legal advertisement
in compliance with the provision of article three [8% 59-3-1 et seq.], chapter
fifty-nine of this code, and the publication area for such publication shall be as
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PUBLIC SERVICE DISTRICTS § 16-13A-8

specified in section two [§ 16-13A-2] of this article in the county or counties in
which the district is located. The publication shall not be less than ten days
prior to the making of any such contract. To the extent allowed by law, in-state
contractors shall be given first priority in awarding public service district
contracts. It shall be the duty of the board to ensure that local in-state labor
shall be utilized to the greatest extent possible when hiring laborers for public
service district construction or maintenance repair jobs. It shall further be the
duty of the board to encourage contractors to use American made products in
their construction to the extent possible. Any obligations incurred of any kind
or character shall not in any event constitute or be deemed an indebtedness
within the meaning of any of the provisions or limitations of the constitution,
but all such obligations shall be payable solely and only out of revenues derived
from the operation of the public service properties of the district or from
proceeds of bonds issued as hereinafter provided. No continuing contract for
the purchase of materials or supplies or for furnishing the district with
electrical energy or power shall be entered into for a longer period than fifteen
vears. (1953, c. 147; 1967, ¢. 105; 1981, ¢. 124; 1982, c. 24; 1986, ¢. 81; 1997, c.
159; 2002, c. 272.)

Effect of amendment of 2002. — Acts
2002, ¢. 272, effective June 7, 2002, added
“including, but not limited to, those activities

necesgsary o comply with all federal and state
requirements, including water quality improve-
ment activities” to the end of the first sentence.

§ 16-13A-8. Acquisition and purchase of public service
properties; right of eminent domain; extrater-
ritorial powers.

The board may acquire any publicly or privately owned public service
properties located within the boundaries of the district regardless of whether
or not all or any part of such properties are located within the corperate limits
of any city, incorporated town or other municipal corperation included within
the district and may purchase and acquire all rights and franchises and any
and all property within or outside the district necessary or incidental to the
purpose of the district.

The board may construct any public service properties within or outside the
district necessary or incidental to its purposes and each such distriet may
acquire, construet, maintain and operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundaries of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities, stormwater
facilities or gas facilities or all of these, then the district may not acquire,
construct, establish, improve or extend any public service properties of the
same kind within such city, incorporated towns or other municipal corpora-
tions or the adjacent unincorporated territory served by such cities, incorpo-
rated towns or other municipal corporations, except upon the approval of the
public service commission, the consent of such cities, incorporated towns or
other municipal corporations and in conformity and compliance with the rights
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§ 16-13A-9

of the holders of any revenue bonds or obligations theretofore issued by such
cities, incorporated towns or other municipal corporations then outstanding
and in accordance with the ordinance, resolution or other proceedings which
authorize the issuance of such revenue bonds or obligations,

Whenever such district has constructed, acquired or established water
facilities, sewer facilities, a stormwater system, stormwater management
program or gas facilities for water, sewer, stormwater or gas services within
any city, incorporated town or other municipal corporation included within a
district, then such city, incorporated town or other municipal corporation may
not thereafter construct, acquire or establish any facilities of the same kind
within such city, incorporated town or other municipal corporation without the
consent of such district,

For the purpose of acquiring any public service properties or lands, rights or
easements deemed necessary or incidental for the purposes of the district, each
such district has the right of eminent domain to the same extent and to be
exercised in the same manner as now or hereafter provided by law for such
right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That the power of eminent domain provided in this
section does not extend to highways, road and drainage easements, or
stormwater facilities constructed, owned or operated by the West Virginia
division of highways without the express agreement of the commissioner of
highways: Provided, however, That such board may not acquire all or any
substantial part of a privately owned waterworks system unless and unti]
authorized so to do by the public service commission of West Virginia, and that
this section shall not be construed to authorize any district to acquire through
condemnation proceedings either in whole or substantial part an existing
privately owned waterworks plant or system or gas facilities located in or
furnishing water or gas service within such district or extensions made or {o be
made by it in territory contiguous to such existing plant or system, nor may
any such board construct or extend its public service properties to supply its
services into areas served by or in competition with existing waterworks or gas

facilities or extensions made or to be made in territory contiguous to such

existing plant or system by the owner thereof. (1953, c. 147; 1980, c. 60; 1981,
c. 124; 2002, ¢. 272.)

-PUBLIC HEALTH

Effect of amendment of 2002, — Acts
2002, c. 272, effective June 7, 2002, in the
second paragraph, inserted “stormwater facili-
ties” following “sewer facilities” in the proviso;
in the third paragraph, inserted “a stormwater

system, stormwater management program” fol-
lowing “sewer facilities” and “stormwater” pre-
ceding “or gas services”; in the last paragraph,
added a new first provise and redesignated the
fermer first proviso as the second.

§ 16-13A-9. Rules; service rates and charges; discontinu-
ance of service; required water and sewer con-
nections; lien for delinquent fees.

{(a)(1) The board may make, enact and enforce all needful rules in connec-
tion with the acquisition, construction, improvement, extension, management,
maintenance, operation, care, protection and the use of any public service
properties owned or controlled by the district. The board shall establish rates,
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PUBLIC SERVICE DISTRICTS § 16-13A-9

fees and charges for the services and facilities it furnishes, which shall be
sufficient at all times, notwithstanding the provisions of any other law or laws,
to pay the cost of maintenance, operation and depreciation of the public service
properties and principal of and interest on all bonds issued, other obligations
incurred under the provisions of this article and all reserve or other payments
provided for in the proceedings which authorized the issnance of any bonds
under this article, The schedule of the rates, fees and charges may be based
upon: ‘

(A} The consumption of water or gas on premises connected with the
facilities, taking into consideration domestic, commercial, industrial and
public use of water and gas;

(B) The number and kind of fixtures connected with the facilities located on
the various premises;

(C) The number of persons served by the facilities:

(D) Any combination of paragraphs (A), (B) and (C) of this subdivision; or

(E) May be determined on any other basis or classification which the board
may determine to be fair and reasonable, taking into consideration the location
of the premises served and the nature and extent of the services and facilities
furnished. However, no rates, fees or charges for stormwater services may be
assessed against highways, read and drainage easements or stormwater
facilities constructed, owned or operated by the West Virginia division of
highways. .

(2) Where water, sewer, stormwater or gas services, or any combination
thereof, are all furnished to any premises, the schedule of charges may be
bilied as a single amount for the aggregate of the charges. The board shall
require all users of services and facilities furnished by the district to designate
on every application for service whether the applicant is a tenant or an owner
of the premises to be served. If the applicant is a tenant, he or she shall state
the name and address of the owner or owners of the premises to be served by
the district. Notwithstanding the provisions of section eight [§ 24-3-8], article
three, chapter twenty-four of this code to the contrary, all new applicants for
service shall deposit the greater of a sum equal to two twelfths of the average
annual usage of the applicant’s specific customer class or fifty dollars, with the
district to secure the payment of service rates, fees and charges in the event
they become delinquent as provided in this section. If a district provides both
water and sewer service, all new applicants for service shall deposit the greater
of a sum equal to two twelfths of the average annual usage for water service or
fifty dollars and the greater of a sum equal to two twelfths of the average
annual usage for wastewater service of the applicant’s specific customer class
or fifty dollars. In any case where a deposit is forfeited to pay service rates, fees

and charges which were delinquent at the time of disconnection or termination
of service, no reconnection or reinstatement of service may be made by the
district until another deposit equal to the greater of a sum equal to two
twelfths of the average usage for the applicant’s specific customer class or fifty
dollars has been remitted to the district. After twelve months of prompt
payment history, the district shall return the deposit to the customer or eredit
the customer’s account at a rate as the public service commission may
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§ 16-13A-9 PUBLIC HEALTH
prescribe: Provided, That where the customer is a tenant, the distriet is not
required to return the deposit until the time the tenant discontinues service
with the district. Whenever any rates, fees, rentals or charges for services or
facilities furnished remain unpaid for a period of twenty days after the same
become due and payable, the user of the services and facilities provided is
delinquent and the user is Hable at law until all rates, fees and charges are
fully paid. The board may, under reasonable rules promulgated by the public
service commission, shut off and discontinue water or gas services to all
delinquent users of either water or gas facilities, or both, ten days after the
water or gas services become delinquent.
(b) In the event that any publicly or privately owned utility, eity, incorpo-
rated town, other municipal corporation or other public service district
included within the district owns and operates separately either water
facilities or sewer facilities, and the district owns and operates the other kind
of facilities, either water or sewer, as the case may be, then the district and the
publicly or privately owned utility, city, incorporated town or other municipal
corporation or other public service district shall covenant and contract with
each other to shut off and discontinue the supplying of water service for the
nonpayment of sewer service fees and charges: Provided, That any contracts
entered into by a public service district pursuant to this section shall be
submitted to the public service commission for approval. Any public service
district providing water and sewer service to its customers has the right to
terminate water service for delinquency in payment of either water or sewer
bills. Where one public service district is providing sewer service and another
public service district or a municipality included within the boundaries of the
sewer district is providing water service, and the district providing sewer
service experiences a delinquency in payment, the district or the municipality
included within the boundaries of the sewer district that is providing water
service, upon the request of the district providing sewer service to the
delinquent account, shall terminate its water service to the customer having
the delinquent sewer acecount: Provided, however, That any termination of
water service must comply with all rules and orders of the public service
commission. '

(¢) Any district furnishing sewer facilities within the district may require, or
may by petition to the circuit court of the county in which the property is
located, compel or may require the division of health to compel all owners,
tenants or occupants of any houses, dwellings and buildings located near any
sewer facilities where sewage will flow by gravity or be transported by other
methods approved by the division of health, including, but not limited to,
vacuum and pressure systems, approved under the provisions of section nine
{§ 16-1-9], article one, chapter sixteen of this code, from the houses, dwellings
or buildings into the sewer facilities, to connect with and use the sewer
facilities and to cease the use of all other means for the collection, treatment
and disposal of sewage and waste matters from the houses, dwellings and
buildings where there is gravity flow or transportation by any other methods
approved by the division of health, including, but not limited to, vacuum and
pressure systems, approved under the provisions of section nine, article one,
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PURLIC SERVICE DISTRICTS § 16-13A-9

chapter sixteen of this code and the houses, dwellings and buildings can be
adequately served by the sewer facilities of the district and it is declared that
the mandatory use of the sewer facilities provided for in this paragraph is
necessary and essential for the health and welfare of the inhabitants and
residents of the districts and of the state. If the public service district requires
the property owner to connect with the sewer facilities even when sewage from

- dwellings may not flow to the main line by gravity and the property owner

incurs costs for any changes in the existing dwellings’ exterior plumbing in
order to connect to the main sewer line, the public service district board shall
authorize the district to pay all reasonable costs for the changes in the exterior
plumbing, including, but not limited to, installation, operation, maintenance
and purchase of a pump or any other method approved by the division of
health. Maintenance and operation costs for the extra installation should be
reflected in the users charge for approval of the public service commission. The
circuit court shall adjudicate the merits of the petition by summary hearing to
be held not later than thirty days after service of petition to the appropriate
owners, tenants or occupants.

(d) Whenever any district has made available sewer facilities to any owner,
tenant or occupant of any house, dwelling or building located near the sewer
facility and the engineer for the district has certified that the sewer facilities
are available to and are adequate to serve the owner, tenant or occupant and
sewage will flow by gravity or be transported by other methods approved by the
division of health from the house, dwelling or building into the sewer facilities,
the district may charge, and the owner, tenant or occupant shall pay the rates
and charges for services established under this article only after thirty-day
notice of the availability of the facilities has been received by the owner, tenant
or occupant. Rates and charges for sewage services shall be based upon actual
water consumption or the average monthly water consumption based upon the
owner’s, tenant’s or occupant’s specific customer class.

{¢) Whenever any disirict has made available a stormwater system to any
owner, tenant or occupant of any real property located near the stormwater
system and where stormwater from real property affects or drains into the
stormwater system, it is hereby found, determined and declared that the
owner, tenant or occupant is being served by the stormwater system and it is
further hereby found, determined and declared that the mandatory use of the
stormwater system is necessary and essential for the health and welfare of the
inhabitants and residents of the district and of the state. The district may
charge, and the owner, tenant or occupant shall pay the rates, fees and charges
for stormwater services established under this article only after thirty-day
notice of the availability of the stormwater system has been received by the
OWDEr.

(fi All delinquent fees, rates and charges of the district for either water
facilities, sewer facilities, gas facilities or stormwater systems or stormwater
management programs are liens on the premlses served of equal dignity, rank
and priority with the lien on the premises of state, county, school and
municipal taxes. In addition to the other remedies provided in this section,
public service districts are granted a deferral of filing fees or other fees and
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§ 16-13A-14 PUBLIC HEALTH

costs incidental to the bringing and maintenance of an action in magistrate
court for the collection of delinquent water, sewer, stormwater or gas bills. If
the district collects the delinquent account, plus reasonable costs, from its
customer or other responsible party, the district shall pay to the magistrate the
normal filing fee and reasonable costs which were previously deferred. In
addition, each public service district may exchange with other public service
districts a list of delinquent accounts: Provided, That an owner of real property
may not be held liable for the delinquent rates or charges for services or
facilities of a tenant, nor may any lien attach to real property for the reason of
delinquent rates or charges for services or facilities of a tenant of the real
property, unless the owner has contracted directly with the public service
district to purchase the services or facilities.

(g) Anything in this section to the contrary notwithstanding, any establish-
ment, as defined in section three [§ 22-11-3], article eleven, chapter twenty-
two, now or hereafter operating its own sewage disposal system pursuant to a
permit issued hy the division of environmental protection, as prescribed by
section eleven [§ 22-11-11], article eleven, chapter twenty-two of this code, is
exempt from the provisions of this section. (1953, c. 147; 1965, c. 134; 1980, c.
60; 1981, c. 124; 1986, c. 81; 1989, c. 174; 1994, c. 81; 2002, c. 272; 2003, c. 183.)

Code of State Rules References. — Rules
and regulations for the government of gas utili-
ties and gas pipeline safety, 150 CSR 4, effec-
tive July 21, 1996,

Rules and regutations for the government of
sewer utilities, 150 CSR 5, effective January 2,
1996,

BRules and regulations for the government of
telephone utilities, 150 CSR 6, effective Octo-
ber 10, 2000,

Rules and regulations for the government of
water utilities, 150 CSR 7, effective February 5,
1996.

Effect of amendment of 2002, — Acts
2002, c. 272, effective June 7, 2002, inserted
“fees” following “rates” throughout the section;
in the first paragraph, deleted “and regula-
tions” following “needful rules” in the first sen-
tence, inserted a new third sentence, substi-
tuted “Where water, sewer, stormwater or gas

services, or any combination thereof” for
“Where water, sewer and gas services” in the
present fourth sentence; inserted the fifth para-
graph; in the present sixth paragraph, inserted
“stormwater systems or stormwater manage-
ment systems” following “sewer facilities” and
“stormwater” preceding “or gas bills” in the first
sentence.

Effect of amendment of 2003. — Acts
2003, c¢. 183, effective’ June 6, 2003, added
subsection designations; rewrote present {a)(2),
and (c); in (d), substituted “division of health”
for “bureau of public health,” added “tenant or
occupant” to the end of the next-to-last sen-
tence, and added. the last sentence; in (f), sub-
stituted “gas facilities or stormwater systems

. or stormwater management programs” for

“stormwater systems or stormwater manage-
ment systems or gas facilities” and added the

provise to the end; and made minor stylistic
changes.

§ 16-13A-14. Items included in cost of properties.

The cost of any public service properties acquired under the provisions of

this article shall be deemed to include the cost of the acquisition or construc-
tion thereof, the cost of all property rights, easements and franchises deemed
necessary or convenient therefor and for the improvements and extensions
thereto; for stormwater systems and associated stormwater management
programs, those activities which include, but are not limited to, water quality
improvement activities necessary to comply with all federal and state require-
ments; interest upon bonds prior to and during construction or acquisition and
for six months after completion of construction or of acquisition of the
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PUBLIC SERVICE DISTRICTS § 16-13A-18a

improvements and extensions; engineering, fiscal agents and legal expenses;
expenses for estimates of cost and of revenues, expenses for plans, specifica-
tions and surveys; other expenses necessary or incident to determining the
feasibility or practicability of the enterprise, administrative expense, and such
other expenses as may be necessary or incident to the financing herein
authorized, and the construction or acquisition of the properties and the
placing of same in operation, and the performance of the things herein
required or permitted, in connection with any thereof. (1953, c. 147; 2002, c.

272.}

“for stormwater systems . .. federal and state
requirements” following the first phrase.

Effect of amendment of 2002, — Acts
2602, ¢. 272, effective June 7, 2002, inserted

§ 16-13A-18a. Sale, lease or rental of water, sewer,
stormwater or gas system by district; distribu-
tion of proceeds.

In any case where a public service district owns a water, sewer, stormwater
or gas system, and a majority of not less than sixty percent of the members of
the public service board thereof deem it for the best interests of the district to
sell, lease or rent such water, sewer, stormwater or gas systemm to any
municipality or privately-owned water, sewer, stormwater or gas system, or to
any water, sewer, stormwater or gas system owned by an adjacent public
service district, the board may so sell, lease or rent such water, sewer,
stormwater or gas system upon such terms and conditions as said board, in its
discretion, considers in the best interests of the district: Provided, That such
sale, leasing or rental may be made only upon: (1) The publication of notice of
a hearing before the board of the public service district, as a Class 1 legal
advertisement in compliance with the provisions of article three [§§ 59-3-1let
seq.], chapter fifty-nine of this code, in a newspaper published and of general
circulation in the county or counties wherein the district s located, such
publication to be made not earlier than twenty days and not later than seven
days prior to the hearing; (2) approval by the county commission or commis-
sions of the county or counties in which the district operates; and (3) approval
by the public service commission of West Virginia.

In the event of any such sale, the proceeds thereof, if any, remaining after
payment of all outstanding bonds and other obligations of the district, shall be
ratably distributed to any persons who have made contributions in aid of
construction of such water, sewer, stormwater or gas system, such distribution
not to exceed the actual amount of any such contribution, without interest, and
any balance of funds thereafter remaining shall be paid to the county
commission of the county in which the major portion of such water, sewer,
stormwater or gas system is located to be placed in the general funds of such
county commission. (1963, c. 75; 1981, c. 124; 1986, c. 81; 1997, c. 160; 2002, c.
272.)

Effect of amendment of 2002, .— Acts “stormwater” following “sewer” in the section
2002, ¢. 272, effective June 7, 2002, inserted heading and throughout the section. i
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§ 16-13A-24 PUBLIC HEALTH
§ 16-13A-24. Acceptance of loans, grants or temporary ad-
vances.

Any public service district created pursuant to the provisions of this article
is authorized and empowered to accept loans ar grants and procure loans or
temporary advances evidenced by notes or other negotiable instruments issued
in the manner, and subject to the privileges and limitations, set forth with
respect to bonds authorized to be issued under the provisions of this article, for
the purpose of paying part or all of the cost of construction or acquisition of
water systems, sewage systems, stormwater systems or stormwater manage-
ment systems or gas facilities, or all of these, and the other purposes herein
authorized, from any authorized agency or from the United States of America
or any federal or public agency or department of the United States or any
private agency, corporation or individual, which loans or temporary advances,
including the interest thereon, may be repaid out of the proceeds of the bonds
authorized to be issued under the provisions of this article, the revenues of the
said water system, sewage system, stormwater system or associated
stormwater management system or gas facilities, or grants to the public
service district from any authorized agency or from the United States of
America or any federal or public agency or department of the United States or
from any private agency, corporation or individual or from any combination of

such sources of payment, and to enter into the necessary contracts and

agreements to carry out the purposes hereof with any authorized agency or the
United States of America or any federal or public agency or department of the
United States, or with any private agency, corpaoration or individual. Any other
provisions of this article to the contrary notwithstanding, interest on any such
loans or temporary advances may be paid from the proceeds thereof until the
maturity of such notes or other negotiable instrument. (1958, c. 14; 1980, c. 60;
1981, c. 124, 1986, c. 118; 2002, ¢: 272.)

Effect of amendment of 2002. — Acts ment systems” and “stormwater system or as-
2002, c. 272, effective June 7, 2002, inserted  sociated stormwater management system”,
“stormwater systems or stormwater manage-

§ 16-13A-25. Borrowing and bond issuance; procedure.

(a) Notwithstanding any other provisions of this article to the contrary, a
public service district may not borrow money, enter into contracts for the
provision of engineering, design or feasibility studies, issue or contract to issue
revenue bonds or exercise any of the powers conferred by the provisions of
section thirteen {§ 16-13A-13], twenty [§ 16-13A-20] or twenty-four [§ 16-
13A-24] of this article, without the prior consent and approval of the public
service commission.

(b) The public service commission may waive the provision of prior consent
and approval for entering into contracts for engineering, design or feasibility
studies pursuant to this section for good cause shown which is evidenced by the
public service district filing a request for waiver of this section stated in a letter
directed to the commission with a brief description of the project, a verified
statement by the board members that the public service district has complied
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PUBLIC SERVICE DISTRICTS § 16-13A-25

with chapter five-g [§§ 5G-1-1 et seq.] of this code, and further explanation of
ability to evaluate their own engineering contract, including, but not limited
to: (1) Experience with the same engineering firm; or (2) completion of a
construction project requiring engineering services. The district shall also
forward an executed copy of the engineering contract to the commission after
receiving approval of the waiver. _

{c) An engineering contract that meets one or more of the following criteria
is exempt from the waiver or approval requirements:

(1) A contract with a public service district that is a Class A utility on the
first day of April, -two thousand three, or subsequently becomes a Class A
utility as defined by commission rule;

(2) A contract with a public service district that does not require borrowing
and that can be paid out of existing rates;

(3) A contract where the payment of engineering fees are contingent upon
the receipt of funding, and commission approval of the funding, to construct
the project which is the subject of the contract; or

(4) A contract that does not exceed fifteen thousand dollars.

(d) Requests for approval or waivers of engineering contracts shall be
deemed granted thirty days after the filing date unless the staff of the public
service commission or a party files an objection to the request. If an ohjection
is filed, the public service commission shall issue its decision within one
hundred twenty days of the filing date. In the event objection is received to a
request for a waiver, the application shall be considered a request for waiver as
well as a request for approval in the event a wdiver is not appropriate.

(e) Unless the properiies to be constructed or acquired represent ordinary
extensions or repairs of existing systems in the usual course of business, a
public service district must first obtain a certificate of public convenience and
necessity from the public service commission in accordance with the provisions
of chapter twenty-four [§§ 16-24-1 et seq.] of this code, when a public service
district is seeking to acquire or construct public service property.

Thirty days prior to making formal application for the certificate, the public
service district shall prefile with the public service commission its plans and
supporting information for the project in a manner prescribed by public service
commission rules and regulations. (1969, Ist Ex. Sess., ¢. 6; 1981, c. 124; 1986,

c. 81; 1996, c. 213; 1997, c. 159; 2003, c. 184.)

Effect of amendment of 2003. - Acts
2003, c. 184, effective June 5, 2003, added
subsection designations; inserted (¢} and (d); in
(b), substituted “a verified statement by the
board members that the public service district
has complied” for “evidence of compliance,” de-
leted “In the past two years requiring engineer-
ing services” from the end of subdivision (1},

and deleted “within the past two years” preced-

ing “requiring engineering services” in subdivi-
sion (2); and rewrote the final paragraph of the
section, deleting former subdivisions (a)
through (e) regarding requirements for legal
advertisements giving public notice of projects.
ALR references. — Remedies for sewage
treatment plant alleged or deemed to be nui-
sance, 101 ALR5th 287. ’
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EASTERN WYOMING PSD Resolution and Order Proposing Creation

N

On this the 4th day of October 2000, the Wyoming County Commission upom its own motion pursuant
to Chapter 16, Article 13A, Section 2 of the West Virginia Code of 1931 as amended proposed the crestion
of a Eastern Wyoming Public Service District and the he.rger of the Wyco Pullic Service District.

WHEREAS, on the 7th day of June 1983 the Wyoming County Conmlission,upon its own wotion by Order
duly adopted, created the Wyco Public Service district in sccovdance with Chapter 16, Arttcle 134, Section
2 of the West Virginia Code of 1931, as amended.

WHEREAS, on the 22nd day of March 1994 the Wyoming County Commission, upon its own motivn by
Order duly adopted expanded the Uycn Public Service District to include certain aveas of Yycmlig County
which were duly described in seid Order. ’

WHEREAS, with this Order, the Wyoning County Coemission proposes to werge the Vyco Public Service
District witn the newly created Fastern Wyoming Public Service District.

WHEREAS, it is hereby proposed that the area or part of Wyoming County included in the following
described territory and indicsted on the attached map titled "Proposed Water Service Boundary of Eastern
Wyoming Public Service Bistrict”, shali te ircluded in the Eastern Myoming County Public Service District:

BEGINNING Bt a point in the Wyomlng County-Raleigh County line on a ridge southeast of Glen
Rogers, with said point belng a common cormer with the existing boundary,line of Ravencliff-HcGraws-Ssulsville
Public Service District (RMSPSD) at Latitude 37 41' 07" and Lovgitude §1° 23° 39"; thence with said R4SFSD
bowsdary 1ine in a soulhwesterly direction to Polks Gep at Latitude 37" 40" 59" and Longitude Bl 25'

31"; thence with ssid RMSPSD boundary line in a southwesterly direction to Ssulsville Hountain in Twin

Falls State Park boundary Iine at Latitude 37° 39' 11" and Longitude 81" 25° 57%; thence leaving said

KHSPSD boundary line and meandering with Twin Falls State T'ark boundary line to a ggi.nt just east of Cabin
Creek, with point being a common corner to sald RGESD boundary line at Latitude 37° 36' 30" and Longitude

81" 26" 43", thence with said RMSPED boundacy lire in a southerly direction crossing Route 10 to the center

of Guyandotte River at Latitude 37" 34" 22" and Longitude 81" 26 43"; thence leaving said RMSPSD boundary
line and continuing in a southerly direction to the Wyoming County-HcDowell County line at County Route

6 at Latitude 37° 27° 36" and Longitude Bl 26' &3"; thence meandering with the sald Wyoming County-tcDowell
County line iu a southessterly direction to the Wyoming Comty-Mercer county Hae at letitude 3/ 23"

26" and Longitude 81°18' 26™; thence meandering with the said Wyomipg County-Hercer County lipe in a northeastes ly
direction to the Wyoming County-Raleigh county Line at Latitude 370 30' 40 and Longinude BLW 13° 20%;
thence meadnering with the said Wyoming County-Raleigh County line to the southeast corner of the Wyoming
Coumty Public Service District Ho. 1 (H’i(DPSD§ boundary at Latitude 377 33° 45" and Longitude 817 18'

05"; thence neande:in% with the said mning County-Raleigh county line and the said WYCDFSD boundsry

lis in a morthwesterly direction to nocthern most cormer of said WYCOPSD boundary at Latitude

37 °31' 52" and Longitude B1° 20° 37"; therce lemving the said WYOOPSD boundary and with the Wyoming County
Raleigh County line in a mortiwesterly direction to the point of BEGINMING and cootaining 120 squace oiles,
more or less.

THEREAS it is hereby ORDERED that a hearing be set on this moticn to create the Eastern Wyoming
Fublic Service Bistrict to include that part of Wyoming County as is contained in the above described
territery and merge the Wyco Public Service District with the Eastern Wyoming Public Service District.
it is further ORDERED that a hearing will be held on this matter on the lst day of November 2000 at 6:30
o'elock p.m. in the office of the County Commission of Wyoming County st the Gourthouse in Pineville,

W

1t is further ORDERED that a notice of such hearing and the time and place thereof, setting
forth a description of all the territory proposed to be included in said Eastern Wyoming Public Service
District be given by publication as a Class I legal advertisement in the Pineville Independent Herald
and the Mullens Advocate, newspapers of general circulstion within the publication area and that said
publication be at least ten (10} days prior to such hearing.

furthermore, 1t is ORDERED that said notice be posted In st least five {5) conspicuous places
within the area to be included in the proposed Eastern Wyoming Public Service District which contains
the same information as the published notice and sald posted motices be posted not less than ten (10)
days before said hearing.

A1l persons residing in or owning or having any interest irproperty in such proposed area to
e included in the Fastern Wyoming Public Service district shall have an opportunity to be heard for or
against this proposal. At this hearing the county Comission of Wyoming County, before vhich the hearirng
will be conducted, shall consider and determine the feasibility of creating the Eastern Wyoming Public

Service District and merging the Wyco Public Service District.

Entered this the 4th day of October 2000.
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A RESCAUTION AND ORDER CREATING EASTERN WYOMING PUBLIC SERVICE DISTRICT
AND MERCING WYQD PUBLIC SERVICE DISTRICT IN WYCHING COURIIY, WEST VIRGINLA

. m_imm, on the 4th day of October, 2000, pursuvant to Chapter 16, Article 124, Section 2, of the
West Virginia Code of 1931 as amended, the county Commission of Wyoming County, West Virginia, upon its own
wotion, entered a resoltuion and ovder fixing a date for a public hearing on the proposed creation of

s Esstern Wyoming Public Service District aud merger of Wyco Public Service District and in and by said
resclution and order provided that all persons residirg in or owning or having an intexest in property
vithin the proposed Eastern Wyoming Public Service bistrict wight appear before the Coumty Conmission andhave
the opportunity to be heand for and against the creation and merger of said districts; R

WIEREAS, the City Council of the city of Hullens Wyoming County, West Virginia has consented
to be included within the boundaries of the Eastern 'Jyomi.r’g Bublic Sen'ic; Distcict by resolution, which
iz nttachod hereto, and incorporsted as pact heceof; and, -

WHEREAS, notice of this he.ari.ni was duly given in the marmer provided and required by said resolution
and order and by Article 13A of chapter 16 of the West Virginis Code, and all interested persons have been
afforded an opportunity of being heard for and against the creatiom of Eastern Wyoming Public Service District
and merger of Wyco Public Service District, but no written protest has been filed by the requisit number
ol qualified voters registered and residing within said proposed Eastern Wyoming Public Service District
mrg said County Commission has given due consideration to all matter for which such hearing was of fered;
al

i SHEREAS, it is now deemed desirable by said County Conmission to adopt a resolution and order
creating and merging said District.

MOW, THEREFORE, be it and it is hereby resolved and ordered the county Commission of i
County, Hest \’Firginia as’follows: b)' Y o of Wyomire

SECTION 1. That a Public Service District within Wyoml County, West Virginia is her reated
and said District shall have boundaries as set forth by the map a't‘%ached %'u.::eto. ¢ e '

SECTION 7. That said Public Service District so created shall have the nave and corporate title
of Eastern Wyoming Service District and shall constitute a public corporation titical subdivisi

of the State of West Virginia having a1l the rights and powers mnferres on a’fﬁ:fi’c service )stnc?‘\)y
the laws of the State of West Virginia, and pacticularly Article 134 of chapter 16 of the West Virginia
tode of 1931, as amended.

Section 3. that the County Comission of Wyoming county, West Virginia, has determined that
the territory within Wyoming County, West Virginia, having the boundaries as follows:

Beginning at a peint in the Wyoming County-Raleigh County line oo a ridge seutheast of Glen
Rogers, with said point being & common covnel with the existing boundary line of RavenclifE-
e rma-Saulsviile Public Sexvice District (REFSD) at latitude 37°42'07" and Longibude
81°73°39"; thence with said RHSPSD boundary line in a soutinwesterly direction to Folks Gap

ot latitude 37° 49° 59" and mi“ﬂf 81* 25' 31"; thence with said RMSPSD Boundaty lice in

a southwesterly direction to Sau sville Hountaln {n T palls State Park boundary line at
Latitude 377 39' 11" and Longitude B1" 75' 57 thence leaving said RMSPSD boundacy line and
meandering with Twin Falls State park boundary line to & point just east oE.Cabviln Creek, with
point being a comson cormer ta said RMSPSD boundary line st Lotitude 37° 36' 0" ond Longitude
81° 26 43", thence with said RMSPSD boundary lire in a southerly diractim: r.tt.:ssit.g Route 10
to the center of guyandotte River at Latitude 37° %' 22" and Locgitude 81 26" 433 thence
leaving said RMSPSD boundary 1ine and continuing in a_sot;stheﬁly direction to the %‘*’mif‘g couttty-
McDowell County line at county Route 6 at Luti;u]a.de k) 271& ‘und Lsgrulgitudtesi rz!?regi;nu;me
meandering with the said Wyomi County-HcDowell county Jn & theaster L

the Hyanl;lgﬁg County-Hercer mt;? line :t Latitode 37 25" 24" and Longitude 81¥_13' 26"; thence
meander ing with the said Yyoming Coumty-Hereer Q)untylline' in a ncl:tlmste.r}y dxlreclt;irm to the
wyoning County-Raleigh County line at Latitude 37° 30 40" and Longitude B1° 13" 207; thence
meandering with the said Wyomlng County-Ralel h county line to the sou&heaft cormer of the UWyoming
county Public Service pistrict No. 1 (WCDPSD% boundary at Latitude 37* 33' 45" and Longitude
81° 1B° 05" thence meandering with the said wyoming county-Raleigh County line and the said
WYCOPSD boundary line in e northwestly direction to the northern wost cotmer of the said
WYQUPSD bowrdary at Latitude 377 37% 52" and Locgltude 81° 20 37'; thence leaving the sald
WYCOFSD boundary and with the Wyoming County-Raleigh County 1line in a northwestecly direction
to the point of BEGINKING and contalning 120 square miles, more or less.

this {s so situated that the constnuction or acquistion by purchase ot otherwise and the malnterce
operation, improvement and extenston of properties supplying water services within such territory by said
Eastern Wyomtng Public Service District will be conducive to the preservation of public health, comfort
and convenience of such avea.

SECTION 4. That the Wyco Bublic Service District shall be merged with the Easten Wyoming Public
Service District.

SECTION 4. That the crestion of the Eastern ing Public Service District and the merger of

o Public Service district, as ordered herein, mi effective on the date of the Final Order
of the Public Sexvice commission of West virginia spproving the creation and merger-

AQOPTED BY THE COUNTY COHMISSTON this Ist day of Noveber, 2000.
/s/ H. R. Davis.
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

At a session of the PUBLIC SERVICE COMMISSION OF WEST-VIRGINIA 1 in
the City of Charleston on the 27th day of February, 2001.

CASE NO. 00-1652-PWD-PC

WYOMING COUNTY COMMISSION
Petition for consent and approval to create the
Eastern Wyoming Public Service District and
for merger of the WYCO Public Service District
with the Eastern Wyoming Public Service District.

COMMISSION ORDER

On November 3, 2000, the Wyoming County Commission {County Commission)
filed a petition, pursuant to W.Va, Code §16-13A-2, requesting approval to create the
Eastern Wyoming Public Service District (EWPSD) and to merge the WYCO Public
Service District (WYCO) into the newly created EWPSD. The petition explained that
the County Commission, by Order dated October 4, 2000, proposed the creation of the
EWPSD and the merger of WYCO into EWPSD, for the purpose of addressing the
receivership status of the water utility systems serving the towns of Corrine. Welton, and

Buckeye.

On December 1, 2000, Commission Staff (Staff) ﬁled a mein,o_tjandunl in this case
recommending that the County Commission’s petition be approved, with the modification
that the Garwood; Herndon, Otsego, and Pierpont water systems also be merged into the
EWPSD.

On December 8, 2000, the County Commission filed a response to Staff’s
memorandum and argued that adoption of Staff”s recommended modification would delay
the EWPSD’s efforts to acquire Mullens Water Works and certain other utilities currently .
in receivership. The County Comm:ssxon stated that it anticipates the future acquisition -
of the Garwood, Herndon, Otsego, and Pierpont water systems, but that such acquisition
should not be a condmon precedent to the Commission’ s approval of the creatlon of the

EWPSD. . .




By Order issued December 18, 2000, the Commission adopted a procedural
schedule in this case, culminating in a hearning to be held on January 24, 2001, at 1:30
p.m., Mullens City Hall, Community Room. 2nd Floor, 316 Moran Avenue. Mullens.
West Virginia. The procedural schedule included a deadline of January 5. 2001. for the
filing of petitions to intervene. Notice of the hearing was published in the Pineville
Independent Herald, on December 20, 2000.

On January 3, 2001, a motion to intervene was filed by the City of Mullens, the
Town of Garwood and its water system, the Town of Herndon and its water system. the
Town of Otsego and its water system, the Town of Pierpont and its water system, the
Hemdon Heights Community Water System, and the Bud Mountain Community Water

System.

The motion to intervene stated that the above referenced entities are potentially
affected by the creation and merger proposed in these proceedings, in that they reside or
exist within the proposed geographic boundary of the proposed public service district.
The motion further stated that the entities would be potentially affected by the Staff
proposal to merge “other systems into the proposed public service district.”

By Order issued January 16, 2001, the Commission gfante_d the petitions to
intervene. - '

The héaﬁhg convened as scheduled on January 24, 2001. Mr. W. Richard Staton
appeared on behalf of the Wyoming County Commission, the City of Mullens and the
intervenors. Mr. Terry Owen appeared on behalf of Commission Staff. Several members

of the public made statements at the hearning.

Mr. Freeman Davis, the administrator and operator of Garwood Community Water
stated there have been many recent upgrades to the Garwood system and its customers did

~ not wish to be taken over by EWPSD. (Tr pp. 6-7).

Ms. Ella Mae Cook testified’ that she is a resident of Mullens and that the water
quality in Mullens is poor. The water appears brownish in color. She presented a brown
water sample and a dirty water filter as evidence. (Tr. p. 8-9; Protcstant Exh. 1 and 2).

Mr. Owen explained that Mullens Water Works has not yet been incorporated into
EWPSD. He stated that a sale is currently being negotiated between the City of Mullens

- and the Mulleris Water Works. That option agreement would be assignable to EWPSD.

Mr. Owen explained that the purpose of the hearing is to create the EWPSD. The
purchase of Mullens Water Works by EWPSD cannot occur until EWPSD is properly
created. Mr. Owen acknowledged that rather than have the City of Mullens purchase
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Mullens Water Works and then assign the system to EWPSD, the EWPSD could purchase
Mullens Water Works directly. (Tr. pp. 11-12).

Mr. Jack Feller complained that notice of the hearing was not provided in the
Mullens newspaper. (Tr. p. 13). He stated that he supports the creation of EWPSD, but
that the cost should not be borne solely by the citizens of Mullens. He did not believe the
City should purchase Mullens Water Works. Rather, EWPSD shouid purchase Mullens

Water Works directly. (Tr. p. 29-30)

Mrs. Carlie King testified that she is a customer of the Herndon Community Water
Works system and does not want to be taken over by EWPSD. (Tr. p. 14-15}). She has
paid a $10 per month flat rate for seventeen (17) years. (Tr. p. 17). The Hemdon
Community Water Works system is located approx1mately nine miles from Mullens. (Tr.

p. 18).

Mr. Hank Shrewsberry testified that he is a customer of the Gooney Otter Water
Association and would like to be a customer of a larger water system. He believes that
one public service district should serve the area between the Hinton Dam to- the
Baileysville Dam. Mr. Shrewsberry believes that there was not sufficient notice of this
hearing, or time for citizens to prepare and plan for the hearmg (Tr. p. 18-23).

Mr. Jody Clowers suggested that the County Commission do a better job of getting
the word out about hearings. He complained that notices in the Pineville newspaper are

not read by most people in Mullens. (Tt. p. 24-29).

The Wyoming County Commission called Michael Goode, Clerk of the County
Comumission as its first witness. Mr. Goode stated that the County Commission’s purpose
in creating EWPSD is to resolve serious water problems in Wyco PSD, Stephenson,
Buckeye, Iroquois, Corinne, Black Eagle, Black Hoe, Welton, all located along Route 16,
and the City of Muliens (“Included systems”). The Mullens Water Works system. was
'_mcluded in the boundaries because of the City of Mullens’ water quality problems and
because a better funiding package might be available if the City were included. The
application filed with the Commission did not contemplate the inclusion of the water
systems. serving Herndon Heights, Garwood, Bud Mountain, Otsego or Pierpont (the
“Excluded systems™). The Included systems will be provided with a new water source and
new piping. Mr. Goode testified that it would be difficult for the new system to serve
customers of the Excluded systems because thé topography of the area would make the
- extensions extremely difficult. The boundaries of EWPSD have been revised, however,

to include the communities served by the Excluded systems so that extensions may be
constructed at some future datc The current fundmg proposals will on]y build a new
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'watcr'system to serve Mullens, Wyco, Stephenson, Buckeye, Iroquots, Coninne. Black
Eagle, Black Hoe, and Welton. (Tr. p. 31-38).

The County Commission’s second witness was David N. Cole, Assistant Executive
Director of the Region 1 Planning and Development Council. Mr. Cole explained that this
project began in 1994 in an effort to upgrade the existing Wyco Public Service District
water system. The County Commission decided that the upgrade should be expanded to
address other water needs in the area. The current project budget is approximately
$14,580,000. The project has been awarded $3,000,000 for its construction design budget
comprised of both a loan from the West Virginia Infrastructure and Jobs Development
Council (Infrastructure Council) and a grant from the Corps of Engineers. The Abandoned
Mines Lands Program may provide some financing. Although the HUD Smali Cities and
the ARC funding program rejected the project last year, the County Commission has
higher hopes for funding commitments this year. The funding proposals would not cover
new water service to Garwood and other areas between Mullens and the Mercer County
line. Mr. Cole estimated that if all funding falls into place, construction of the new
system could be completed in three (3) years. (Tr. p. 40-48).

The County Commission’s third witness was Mr. Randy Brewer, Mayor of the City
of Mullens. Mayor Brewer testified about the water quality problems in the City. The
City was advised by the Infrastructure Council that the City needed to combine its efforts
with nearby areas to obtain adequate funding to address its water problems. Mayor
Brewer stated that the City has negotiated an option to purchase Mullens Water Works
and that the agreement is assumable by EWPSD. The City does not have the independent
means to acquire Mullens Water Works. The City hopes that the EWPSD 1s created as
soon as possible so that it can acquire Mullens Water Works, The City would oppose the
inclusion of areas into the new system that would cause a delay in funding and
construction. The City has passed a resolution agreeing to be included in the EWPSD.
The City has participated in negotiations with the Logan County Public Semcc District
(Logan County PSD) to the end that L.ogan County PSD would operate and maintain the
EWPSD system pursuant to an. opcratlon and maintenance agreement. (Tr pp. 48-59).

The County Commission’s fourth witness was Charles Rxchard Roberts, Managing
Engineer of the Logan County Public Service District. Mr. Roberts a551sted the Wyoming
County Commission in producing the documentation necessary to create the EWPSD.
Mr. Roberts caused the posting of the necessary County Commission orders and notices.
M. Roberts testified that the Logan County PSD has agreed to take over operanon and
maintenance of the five existing systems to be included in the new EWPSD water system
pursuant to a contract between Logan County PSD and EWPSD. Logan County PSD
would immediately begin replacing some of the deteriorated systems. Mr. Robeits stated
that the proposed service area has massive needs that will take years to address. Mr.
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Roberts stated that 1t would not be economically feasible to add the areas served by the
Excluded systems to the project. Mr. Roberts testified that Mullens Water Works had
indicated a willingness to proceed with the sale of its system to EWPSD. but that the sale
could not occur until the EWPSD is created. Mr. Roberts testified that it could provide
daily chlorination services to the Excluded systems only with the addition of a third
operator/employee. The Logan County PSD contemplates operating the EWPSD system
in the short and long-term as a satellite operation with local employees. Management
would continue from Logan. Initially, the water sources will be the treatment plants
owned by the separate systems, but in the long-term, a new treatment plant will be
constructed in the Stephenson area to satisfy the needs of the Route 16 conununities and

the City of Mullens. (Tr. pp. 60-74).

Mr. Staton submitted into evidence documentation that the County Commission
properly resolved and ordered the creation of the EWPSD. and properly published notice
of its proceedings in the Mullens Advocate as required by state law. W.Va._Code §16-

13A-2.

Commission Staff called as its sole witness Mr. Chnis Famish. Engineering
Technician employed by the Public Service Commission. Mr. Farrish testified that prior
to the time the Corinne Water System, Wyco PSD. Welton Water Company. Buckeye
Waterworks, and Rainey Subdivision (collectively “Gulf systems™) were placed into
receivership, the water quality of these systems was unsatisfactory. Mr. Farrish stated that
the purpose of this proceeding is to create a public service district to supply clean potable
water to the Gulf systems in Eastern Wyoming County and that Commission Staff
supports creation of the EWPSD. During the course of its study. Staff also became aware
that the Excluded systems were not providing dependable water supplies. Staff s current
plans are to petition the Commission to conduct a general investigation of the operation
of the Excluded systems to determine whether the Excluded systems should be placed into
receivership. The Pierpont system has been abandoned by its operators. (Tr. p. 77-88).

Following Mr, Farrish’s testimony, Mr. Staton represented to the Commission that
the Wyoming County Commission has no objection to adding the Otsego and Pierpont
systems to the operation and maintenance agreement between the EWPSD and Logan
County PSD, after those systems are legally placed into receivership. (Tr: p. 89).

Mr. Owen then represented to the Commission that Staff’s position has changed
from the position stated in Staff’s memorandum filed on December 1, 2000. Staff no
longer proposes that the areas served by Excluded systems be served by the EWPSD’s
proposed project. Rather, Staff plans to petition the Commission ‘to initiate a general
investigation of the operation of the Excluded systems. Within the context of the general
investigation, Staﬂ' may recommend to the (Commission that EWPSD take on
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responsibility for operating the Excluded systems. Staff recommends that the Commission
approve the County Commission’s current proposal for the creation of the EWPSD. (T,

pp. 90-91).

Mr. Bobby Johnson made a public statement in opposition to Logan County PSD
serving as operator of the EWPSD’s water system. Mr. Johnson stated that he has a formal
complaint against the Logan County PSD currently pending at the Public Service

Commission. {(Tr. p. 91-94).
DISCUSSION

A number of persons in attendance at the Commission’s hearing questioned
whether notice of the hearing was sufficient. There were actually two hearings held in this
proceeding. The first was held by the County Commisston on November 1. 2000, and the
second hearing was held by the Commission on January 24, 2001. The West Virginia
Code specifies the type of notice to be provided for the County Commission hearing. The
Code does not specify the type of notice to be provided for the Commission’s hearing.
(See W.Va, Code §16-13A-2(c),(d), (f)). In the absence of specific instruction, the
Commission followed its standard procedures for noticing a public hearing. and published
notice in the Pineville Independent Herald, a newspaper of general circulation in
Wyoming County 'l'he Comnnssmn finds that the publtshed notice was sufflcxent

The Comnusswn S review of the County Commission’s application to create the
EWPSD is made pursuant to W.Va. Code § 16-13A-2(f) which provides in relevant part.

The pubhc service commission shall provide a hearing in the affected
-county on the matter and may approve, reject or modify the order of the
county commission if it finds it is in the best interests of the public to do so.
The public service commission shall adopt rules relating to such filings and
the approval, dlsapproval or modification of county commission orders for
. ‘creating, enlargmg, mergmg, dissolving or consolidating districts .

Pursuant to this section of the West Virginia Code, the Commission promulgated

Rule 6.1 ef seq. of its Rules and Regulations for the Govemment of Public Service

Districts, 150 C.8.R. 17. The rules provide as follows:

6.1. Upon ente'ring an order or receipt of a petition proposing the
creation,’ expansxon, merger, consolidation, reduction or dissolution of a
public service district, pursuant to West Virginia Code §16-13A-2, the
county commission shall notify the Executive Secretary of the Public
Service Commission of the time and place of the hearing to be held by the




S ——

county commission and shall file a copy with such order or petition with the
Executive Secretary of the Public Service Commission at least ten (10) davs

prior to such hearing.

6.2. The county commission shall file an order creating. expanding.
merging, consolidating reducing or dissolving a public service district with
the Executive Secretary of the Public Service Commission within ten (10)

days of entering such order.

6.3. A hearing shall be held in the county affected by a county
commission order filed pursuant to rule 6.2. Such hearing may be waived
if the county commission order is entered for the purpose of executing the
county plan as required by West Virginia Code §16-13A-1b and as finallv
adopted and approved by the Public Service Commission.

6.4.  After public comment and hearing the Public Service Commission
shall, by order, approve, disapprove or modify a county commission order
creating, expanding, merging, consolidating, reducing or dissolving a public
service district. In deliberating on approval, modification or disapproval the
Public Service Commission may consider, among other things:

a. Whether or not the county commission order is
consistent with the county plan required by
West Virginia Code §16-13A-1b as approved
by the Public Service Commission;

b. the public convenience and necessity;

c. the economic feasibility, including sources of
funding, costs and related benefits of the
county commission’s order; ‘

d the adequacy of facilities;

e. other facilities in the area: and

f other possible alternatives.

The Commission finds that the record clearly establishes that the public
convenience and necessity will be served by the creation of the EWPSD. (Tr. p. 31-33;
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64). The new public service district intends to construct a new water distribution svstem
to replace a number of failing systems. (Tr. p. 63-64). Furthermore, in the short-term. the
EWPSD will improve service to customers served by the Included systems by placing the
management and operations of the failing systems with the Logan County PSD. (Tr. p.

53; 59; 62-65).

Secondly, we find that the County Commission’s order creating the EWPSD is
economically feasible if the projected funding is obtatned. (Tr. p. 40-48). The economic
feasibility of the EWPSD’s proposed new water distribution system will. of course, be
separately examined by the Commission in the future when the EWPSD files its
application for a certificate of convenience and necessity for that project. The

Commission will review that application in a separate proceeding.

As to the adequacy of facilities, the evidence is clear that the poor condition of the
current facilities within the boundaries of the new EWPSD makes creation of the EWPSD

desirable.

Finally, the Commission notes that the County Commission has inquired of other
utilities operating in the vicinity and in the State, including the West Virginia-Amencan
Water Company, and that none have indicated a willingness to address the needs of
Eastern Wyoming County. (Statements of Mr. Staton in response to questions posed by

Mr. Clowers, Tr. p. 95-96). -

Based on the foregoing, the Commission will consent to and approve the County
Commission’s order creating the EWPSD.

FINDINGS OF FACT

1. The County Commission seeks Commission consent and approval of the
creation of the Eastern Wyoming Public Service District and the merger of Wyco PSD
into EWPSD pursuant to W.Va. Code §16-13A-2. (See Application filed November 3,

2000).

2. The County Cominission intends that the new EWPSD will eventually
resolve water quality problems present in the Wyco PSD, Stephenson, Buckeye, Iroquois,
Corinne, Black Eagle, Black Hoe, Welton, all located along Route 16, and the City of

Mullens (“Included syséemg“). (id.; Tr. p. 31-38).

| 3. Commission Staff initially recommended that the Commission approve the
County Commission’s petition with the modification that the Garwood, Herndon, Otsego,
and Pierpont water systems also be merged into the EWPSD. (Staff Memorandum filed

8
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December 1, 2000). However, Staff’s position has changed. Staffno longer proposes that
the areas served by Excluded systems be served by the EWPSD’s proposed project. (Tr.

p. 77-88; 90-91).

4. The County Commission contends that inclusion of the Excluded systems
would delay the EWPSD’s proposed water project and render the project not financially
feasible. (Response filed December 8, 2000; Tr. p. 31-38; 60-74).- The County
Commission is willing to include the areas served by the Excluded system within the
EWPSD’s boundaries and to attempt to address the water quality problems in the

Excluded systems at a later date. (Id.)

5. _ TheCityof Mﬁllens, the Town of Garwood and its water svstem. the Town
of Herndon and its water system, the Town of Otsego and its water system. the Town of

Pierpont and its water system, the Herndon Heights Community Water System. and the

Bud Mountain Community Water System petitioned to intervene and were granted
intervenor status in this proceeding. (Commission Order entered January 16. 2001).

6.  The County Commission held a hearing i this matter on November 1,
2000. 8

7. The Public Service Commission held a second hearing in this matter on
January 24, 2001. Notice of the Commission hearing was published in the Pineville
Independent Herald, on December 20, 2000. '

- 8 Mr. Freeman Davis, the administrator and operator of Garwood Community
Water stated there have been many recent upgrades to the Garwood system and its
customers did not wish to be taken over by EWPSC. (Tr. pp. 6-7). :

9. Ms. Ella Mae Cook testified that she is a resident of Mullens and that the
water quality in Mullens is poor. The water appears brownish in color. She presented a

‘brown watersample and a dirty water filter as evidence. (Tt. p. 8-9; Protestant Exh. 1 and

2).

10. Mrs Carlie King testified that she is a customer of the Herndon Community
Water Works system and does not want to be taken over by EWPSD. (Tr. p. 14-15). She
has paid a $10 per month flat rate for seventeen (17) years. (Tr. p. 17). The Herndon
Community Water Works system is located approximately nine miles from Mullens. (Tr.

p. 18).
11. | Mr. Hank Shrewsberry testified that he is-a customer of the Gooney Otter
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Water Association and would like to be a customer of a larger water system. He believes
that one public service district should serve the area between the Hinton Dam to the

Baileysville Dam. (Tr. p. 18-23).

12.  The City of Mullens has negotiated an option to purchase Mullens Water
Works and would assign that agreement to EWPSD upon the creation of EWPSD. (Tr. pp.

11-12; 48-59).

13. The Mullens Water Works system was included in the new EWPSD
because of the City of Mullens’ water quality problems and because a better funding
package might be available if the City were inctuded. (Tr. p. 32).

14.  The current project budget is approximately $14,580,000. The project has
been awarded $3,000,000 for its construction design budget comprised of both a loan
from the West Virginia Infrastructure and Jobs Development Council (Infrastructure
Council) and a grant from the Corps of Engineers. The Abandoned Mines Lands Program
may provide some financing. The project is considered to be 80% Wyoming/Gulf
eligible. Although the HUD Small Cities and the ARC funding program rejected the
project last year, the County Commission has higher hopes for funding commitments this

year. (Tr. p. 40-48).

15. The funding proposals would not cover new water service to Garwood and
other areas between Mullens and the Mercer County line. (Tr. p. 44-45).

16.  The City of Mullens was advised by the Infrastructure Council that the City
needed to combine its efforts with nearby areas to obtain adequate funding to address its
water problems. The City does not have the ilndependént means to acquire Mullens Water

Works. (Tr. p. 50-51).

17.  The Logan County PSD has agreed to take over operation and maintenance
of the five existing systems to be included in the new EWPSD water system pursuant to
a contract between Logan County PSD and EWPSD. Logan County PSD would
immediately begin replacing some of the deteriorated systems. (Tr. p. 60-74).

18.  The Logan County PSD believes it would not be economically feasible to
add the areas served by the Excluded systems to the project. (1d) -

19.  The Logan County PSD contemplates operating the EWPSD system in the
short and long-term as a satellite operation with local employees. Management would
continue from Logan. Initially, the water sources will be the treatment plants owned by
the separate systems, but in the long-term, a new treatment plant will be constructed in the
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Stephenson area to satisfy the needs of the Route 16 communities and the Ciny of
Mullens. (1d.)

20. Commission Staff supports creation of the EWPSD. (Tr. pp. 90-91).

21.  Staff plans are to petition the Commission to conduct a general
investigation of the operation of the Excluded systems to determine whether-the Excluded
systems should be placed into receivership. The Pierpont system has been abandoned by

its operators. (Tr. p. 77-88).

22.  The County Commission has no objection to adding the Otsego and
Pierpont systems to the operation and maintenance agreement bctween the EWPSD and
Logan County PSD, after those systems are legally placed into receivership. (Tr. p. 89).

23.  The County Commission has inquired of othcr utilities operating in the
vicinity and in the State, including the West Virginia- -American Water Company.. and that
none have indicated a willingness to address the needs -of Eastern Wyoming County.
(Statements of Mr. Staton in response to questions posed by Mr. Clowers. Tr. p. 93-96).

' CONCLUSIONS OF LAW

1. The County Commission properly resolved and ordered the creation of the
EWPSD, and properly published and posted notice of its proceedings in the Mullens
Advocate as required by state law. W.Va, Code §16-13A-2.

2 The West Virginia Code specifies the type of notice to be provided for the

-

County Commission hearing. The Code does not specify the type of notice tobe provided
for the Commission’s hearing. (See W. Va, Code §16-13A-2(c),(d). (i))

3. -Sufficient legal notice of the Commission’s J anuary 24. 2001, hearing was
provided. - ‘ , S
4. The Commission’s review of the County Commission’s application to

create the EWPSD is made pursuant to W.Va. Code § 16-13A-2(f) and Rule 6.1 e/ seq.
of the Commission’s Rules and Regulations for the Government of Public Service
Districts, 150 C.S.R. 17.

5. The Commission finds that the record ciear!y establishes that the public
convenience and necessity will be served by the creation of the EWPSD. ( Tr. p. 31-38;

48-59; 77-88).
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6. The County Commission’s order creating the EWPSD 1s economically
feasible. The economic feasibility of the EWPSD's proposed new water distribution
system will, of course, be separately examined by the Commission in the future when the
EWPSD files its application for a certificate of convenience and necessity for that project.
The Commission will review that application in a separate proceeding.

7. Creation of the EWPSD is approprate in light of the poor condition of the
current facilities within the boundaries of the new EWPSD. (1d.) '

8. Creation of the EWPSD is appropriate in light of the lack of alternative
solutions to the water supply problems and needs of Eastern Wyoming County. (Tr. p. 95-

96).
9. The Commission will consent to and approve the County Comrﬁission’s‘
order creating the EWPSD. '
ORDER

IT IS THEREFORE ORDERED that the petition filed by the Wyoming County
Commission, pursuant to W.Va. Code §16-13A-2, for the Commission’s consent and
approval of the County Commission’s creation of the Eastern Wyoming Public Service
District (EWPSD) and merger of the WYCO Public Service District (WYCO) into the

newly created EWPSD, is hereby granted. -

IT IS FURTHER ORDERED that upon entry hereof, this proceeding shall be
removed from the Commission’s docket of open cases.

IT IS FURTHER ORDERED that the Commission’s Executive Secretary shall
serve a copy of this order on all parties of record by First Class United States Mail, and
upon Commission Staff by hand delivery. e :
IML/jm - | , ,
001652cb.wpd . | | o
A True Copy, Teste: - i

' " Sandra Squie U

‘Executive Secretary

]
‘ -







ORDER
COUNTY COMMISSION OF WYOMING COUNTY
At a Regular Session of the County Commission of Wyoming County, West Virginia,

held at the Courthouse thereof, on the 21st day of _ March , 2001, the
following order was made and entered:

SUBJECT: APPOINTMENT OF __ Dallas J. Cecil TO THE EASTERN
WYOMING PUBLIC SERVICE DISTRICT

The following motion was offered by  Harold Hayden , Commissioner;

The County Commission of Wyoming County, West Virginia, pursuant to
receiving notice from the Public Service Commission of West Virginia of its approval of
the creation of the Eastern Wyoming Public Service District, doth ORDER that Dallas J.

Cecil , of _ Wyco, WV , be and is hereby appointed to the

Eastern Wyoming Public Service District to serve for a term expiring.
01/01/05

It is further ORDERED that the said __ Dallas J. Cecil shall appear at the

office of the County Commission and shall qualify by taking the oath of office as required in
Chapter 16, Article 13A, Section 3, of the Code of West Virginia, 1931, as amended.

The adoption of the foregoing motion having been moved by  Ed Harless ,
Commuissioner, and duly seconded by  Harold Hayden , Commissioner, the vote
thereon was as follows:

Harold Hayden yes
Ed Harless yes
H. R. Davis yes
WHEREUPON, H. R. Davis | , President, deciared said motion duly adopted;

and it ts therefore ADJUDGED and ORDERED that said motion be, and the s is hereby

adopted. . _ ~
%-«O’ / e 4)

(’ % | G 2B
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EASTERN WYOMING PSD-Kenny McBride to replace Mike Davis

Motion was made by Harold Hayden and seconded by Ed Harless to approve the
appointment of Kenny McBride to the board of the Bastern Wyoming PSD to replace
Mike Davis who resigned.

CITIZEN PARTICIPATION PLAN-—Amended to change notice days to 5

Motion was made by Ed Harless and scconded by Harold Hayden to approve the
amending of the Citizen Participation Plan changing it to require five (5) days notice as
opposed to fourteen (14). A copy of the complete Citizen Participation Plan is on file in
the office of the County Clerk.

BANK BALANCES

Bank balances were detsiled as follows: General County $316,849.89; Coal Tax
$262,804.79: Coal Tax Investment $141,618.03; 911 Communications $24,719.03;
Landfill $17,749.81; and Airport $4,634.27.

TAMMY SANDY-Maternify leave

Tammy Sandy reminded the Commission that she will be starting matetnity leave
in about six weeks and that there needs to be someone working her office duting this
time. She stated that Mona Tilley was willing 1o do it but would have to work at night or
on the weckends. The Commission said that would not work as someone needs 1o be in
the office during work hours. Mike Goode told the Commission that he would figure
something out.

In view of Tammy's upcoming maternity leave budget hearings will start at 1:00
p-m. on February 20, 2002.

There being no further business the meeting was adjourned at 8:00 p.m.

H. R. Davis, President
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December 18, 2002

i
CHARLES “BUD” THOMPSON-Resignation Eastern Wyoming PSD

Motion was made by Ed Harless and seconded by Harold Hayden to accept the
letter of resignation submitted by Charles “Bud” Thompson resigning bis position on the

toard for the Eastern Wyoming PSD.
MARZ LANE-appointed to Eastern Wyoming PSD Board

Motion was made by Harold Hayden and seconded by Ed Hariess to appoint
Mart Lane to the board for Easiemn Wyoming PSD to teplace Charles Thompson.

There being no further business the meeting was adjourned at 6:50 p.m.

4/4
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OFFICER’S OATH

THE STATE OF WEST VIRGINIA, WYOMING COUNTY, TO WIT:

I, _Dallas J. Cecil , having been duly appointed to the office of Board Member of the

Eastern Wyoming Public Service District do solemnly swear that I will support the Constitution

of the United States and the Constitution of this State, and that I will truly and faithfully

-

discharge all the duties of said office, during my continuance therein, to the best of my skill and

judgment, so help me, God:

Dodtoe § G d

[

Subscribed and swormn to before the undersigned Clerk of the County Commission of said

county, this 21st day of  March , 2001. .

D. Michael'Goode

153267



OATH OF OFFICE

State of West Virginia,

County of Wyoming, to-wit:

1, ... Kenneth W. McBride

........ , do solemnly swear that I will support the Con-
stilution of the United States, and the Constitution of this State, and I further swear that I will faithfully ' and hon-

estly discharge my duties as ..a.member..of the hoard. for.the FEastern Wyoming Public

_Service District with his temm expiring 01-01-07

until my successor is duly eclected or appointed, and qualified according to law, to the best of my skill and judgment,

O uod e

] Li R S i -

so help me God.

A
Taken, subscribed and sworn to before me this b.;é./_._._.-._-,.,day of M , -[-94)? (9&(‘2

OFFICIAL SEAL

My Commission Expires 0?6 ............... day ofﬁym_...__

% STATE OF WEST VIRGIMIA
28 LEANDRA K. BEZZOMICO

v PINEVILLE, WV 24874 .
My commisgion expires November 20, 2011

NOTARY PUBLIC - {

g
§ WYOMING COLNTY ASSESSORS OFFiCE §
P. O, BOX €29 §
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RULES OF PROCEDURE

EASTERN WYOMING PUBLIC SERVICE DISTRICT

ARTICLE]

NAME AND PLACE OF BUSINESS

Section 1. Name: EASTERN WYOMING PUBLIC SERVICE DISTRICT.

_ - Section 2. The principal office of this Public Service District (the “District™)
will be located at 316 Moran Avenue, Mullens, West Virginia 25882.

Section 3. The Common Seal of the District shall consist of 2 concentric

circles between which circles shall be inscribed Eastem Wyoming Public Service District West
Virginia, and in the center “seal” as follows:

Section 4. The fiscal year of the District shall begin on July 1 of each year
and shall end on the following June 30.

ARTICLE II
PURPOSE

This District is organized exclusively for the purposes set forth in Chapter 16,
Article 13A of the Code of West Virginia of 1931, as amended (the “Act”).

ARTICLE I

MEMBERSHIP

Section 1. The members of the Board of the District shall be those persons
appointed by The County Commission of Wyoming County, West Virginia, or otherwise
appointed pursuant to the Act, who shall serve for such terms as may be specified in the order of
the County Commiission or otherwise.




Section 2. Should any member of the Board resign or otherwise become
legally disqualified to serve as a member of the Board, the Secretary of the Board shall
immediately notify the County Commission or other entity provided under the Act and request
the appointment of a qualified person to fill such vacancy. Prior to the end of the term of any
member of the Board, the Secretary shali notify the County Commission or other entity provided
under the Act of the pending termination and request the County Commission or other entity
provided under the Act to enter an order of appointment or re-appointment to maintain a fully
qualified membership of the Board.

Section 3. The District shall provide to the Public Service Commission of
West Virginia, within 30 days of the appointment, the following information: the new board
member’s name, home address, home and office phone numbers, date of appointment, length of
term, who the new member replaces and if the new appointee has previously served on the board,
and such other information required under the Act.

ARTICLE IV

MEETINGS OF THE BOARD

Section 1. The members of the Board of the District shall hold regular
monthly meetings on the first Tuesday of each month at such place and hour as the members
shall determine from time to time. If the day stated shall fall on a legal holiday, the meeting
shall be held on the following day. Special meetings of the Board may be called at any time by
the Chairperson or by a quorum of the Board.

Section 2. At any meeting of the Board of the District, a majority of the
members of the Board shall constitute a quorum. Each member of the Board shall have one vote
at any membership meeting and if a quorum is not present, those present may adjourn the
meeting to a later date.

Section 3. Unless otherwise agreed, notice to members of regular meetings
shall not be required. Unless otherwise waived, notice of each special meeting of the Board shall
be given to all members by the Secretary by fax, telephone, mail or other satisfactory means at
least 3 days before the date fixed for such special meeting. The notice of any special meeting
shall state briefly the purposes of such meeting and the nature of the business to be transacted at
such meeting, and no business other than that stated in the notice or incidental thereto shall be
transacted at any such special meeting, |

Section 4. The Board may hold a meeting without providing the notice to the
public required by Section 10 of this Article only in the event of an emergency requiring
immediate official action. The existence for such an emergency requiring immediate official
action shall be determined by the Board and shall be attested to in a certificate by the Secretary
describing such emergency and setting forth the reason or reasons immediate official action is -
required, which certificate shall be attached to and made a part of the minutes of such emergency
meeting,




Section 5. The Board may hold an executive session during a regular, special
or emergency meeting in accordance with Chapter 6, Article 9A, Section 4 of the West Virginia
Code of 1931, as amended. During the open portion of the meeting, prior to convening an
executive session, the Chairperson shall identify the authorization under Chapter 6, Article 9A,
Section 4 of the West Virginia Code of 1931, as amended, for holding the executive session and
present it to the Board and to the general public, but no decision may be made in the executive
session. An executive session may be held only upon a majonty affirmative vote of the Board
members present. The Board may hold an executive session and exclude the public only when a
closed session is required for any of the actions permitted under Chapter 6, Article 9A, Section 4
of the West Virginia Code of 1931, as amended.

Section 6. The Board shall provide for the preparation of written minutes of
all of its meetings. Subject to the exceptions set forth in Chapter 6, Article 9A, Section 4 of the
West Virginia Code of 1931, as amended, minutes of all meetings except minutes of executive
sessions, if any are taken, shall be available to the public within a reasonable time after the
meeting and shall include, at least, the following information:

(1)  The date, time and place of the meeting;

(2)  Thename of each Board member present and absent;

(3)  All motions, proposals, resolutions; orders, ordinances and measures
proposed, the name of the person proposing the same and their disposition;
and

4) The results of all votes and, upon the request of a Board member, the vote
of each Board member, by name.

Section 7. - Except as otherwise expressly provided by law, the Board may not
deliberate, vote, or otherwise take official action upon any matter by-reference to a letter, number
or other designation or other secret device or method, which may render it difficult for persons
attending a meeting to understand what is being deliberated, voted or acted upon. However, this
section does not prohibit the Board from deliberating, voting or otherwise taking action by
reference to an agenda, if copies of the agenda, sufficiently worded to enable the public to
understand what is being deliberated, voted or acted upon, are available for public inspection at
the meeting. The Board may not vote by secret or written ballot.

Section 8. Board meetings may be held by telephone conference or other
electronic means. All Board members participating by telephone or other electronic means must
be audible to all those personally present.

Section 9. All meetings of any committee of the Board shall be subject to the
Rules of Procedure set forth in Sections 1-8 above.



Section 10.  Pursuant to Chapter 6, Article 9A, Section 3 of the West Virginia
Code of 1931, as amended (1999 Revision), notice of the date, time, place and agenda of all
regularly scheduled meetings of such Board, and the date, time, place and purpose of all special
meetings of such Board, shall be made available, in advance, to the public and news media
(except in the event of an emergency requiring immediate action) as follows:

A. Regular Meetings. Immediately after adoption of these Rules of
Procedure and in January of each year thereafter, the Board shall instruct the
Secretary to, and the Secretary shall, post and leave posted throughout the year to
which it applies, at the front door or bulletin board of the Wyoming County
Courthouse and at the front door or bulletin board of the place fixed for regular
meetings of the Board a notice setting forth the date, time and place of the
Board’s regularly scheduled meetings for the ensuing year. In addition, a copy of
the agenda for each regularly scheduled meeting shall be posted at the same
locations by the Secretary of the Board not less than 48 hours before such regular
meeting is to be held. If a particular regularly scheduled meeting is canceled or
postponed, a notice of such cancellation or postponement shall be posted at the
same locations as soon as feasible after such cancellation or postponement has
been determined.

B. Special Meetings. The Board shall instruct the Secretary to, and the
Secretary shall post at the front door or bulletin board of the Wyoming County
Courthouse and at the front door or bulletin board of the place fixed for the
regular meetings of the Board, not less than 48 hours before a specially scheduled
meeting is to be held, a notice stating the date, time, place and purpose for which
such special meeting shall be held. If the special meeting is canceled, a notice of
such cancellation shall be posted at the same locations as soon as feasible after
such cancellation has been determined.

ARTICLE V
OFFICERS

Section 1. The officers of the Board shall be a Chairperson, a Secretary
and a Treasurer. The Chairperson shall be elected from the members of the Board. The
Secretary and Treasurer need not be members of the Board, and may be the same person.

Section 2. The officers of the Board shall be elected each year by the
members at the first meeting held in such year. The officers so elected shall serve until
the next annual election by the membership and umtil their successors are duly elected
and qualified. Any vacancy occurring among the officers shall be filled by the members
of the Board at a regular or special meeting. Persons selected to fill vacancies shall serve
until the following first yearly meeting of the Board when their successors shall be
elected as hereinabove provided.



ARTICLE VI
DUTIES OF OFFICERS

Section 1. When present, the Chairperson shall preside as Chairperson
at all meetings of the Board. The Chairperson shall, together with the secretary, sign the
minutes of all meetings at which he or she shall preside. The Chairperson shall attend
generally to the executive business of the Board and exercise such powers as may be
conferred by the Board, by these Rules of Procedure, or as prescribed by law. The
Chairperson shall execute, and if necessary, acknowledge for record, any deeds, deeds of
trust, contracts, notes, bonds, agreements or other papers necessary, requisite, proper or
convenient to be executed by or on behalf of the Board when and if directed by the
members of the Board.

Section 2. The Secretary shall keep a record of all proceedings of the
Board which shall be available for inspection as other public records. The Secretary shall,
together with the Chairperson, sign the minutes of the meetings at which he or she is
present. The Secretary shall have charge of the minute book, be the custodian of the
Common Seal of the District and all deeds and other writings and papers of the Board.
The Secretary shall also perform such other duties as he or she may have under law by
virtue of the office or as may be conferred from time to time by the members of the
Board, these Rules of Procedure or as prescribed by law,

Section 3. The Treasurer shall be the lawful custodian of all funds of
the District and shall disburse funds of the District on orders authorized or approved by
the Board. The Treasurer shall keep or cause to be kept proper and accurate books of
accounts and proper receipts and vouchers for all disbursements made by or through him
and shall prepare and submit such reports and statements of the financial condition of the
Board as the members may from time to time prescribe. He shall perform such other
duties as may be required of him by law or as may be conferred upon him by the
members of the Board, these Rules of Procedure or as prescribed by law.

Section 4. If the Chairperson, Secretary or Treasurer is absent from
any meeting, the remaining members of the Board shall select a temporary chairperson,
secretary or treasurer, as necessary, who shall have all of the powers of the absent officer
during such period of absence.



e

ARTICLE VII % ]

AMENDMENTS TO RULES OF PROCEDURE

These Rules of Procedure may be altered, changed, amended, repealed or
added to at any regular or special meeting of the Board by a majority vote of the entire
Board, or at any regular or special meeting of the members when a quorum is present in
person and a majority of those present vote for the amendment; but no such change,
alteration, amendment, repeal or addition and a clear statement of the substance thereof
be included in the written notice calling such meeting.

These Rules of Procedure shall replace any and all previous rules of
procedure, bylaws or similar rules heretofore adopted by the District.

Adopted this .3 M'day of W / / ,2001.

777&% %OW

, Chair and Member

MW/%

hgaﬂ’@ Coey

, Member
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EASTERN WYOMING

PUBLIC SERVICE DISTRICT
P.O. Box 506 Phone:(304) 946-2641
Logan, West Virginia 25601 - Fax: (304) 946-2645
MINUTES
January 6, 2004

Respectfully submitted,

N2 ded,

Mr. Kenneth W. McBride, Jr., Chair

Mr. Mart Lane, Treasurer

\%youwfwt \,-w

M. Dallas J. Cecil, Secretary
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The Eastern Wyoming Public Service District held its regular monthly meeting on
Tuesday, January 6, 2004 at 6:30 p.m. in the City Council Chambers, Mutlens City Hall, 316
Moran Avenue, Mullens, West Virginia. Mr. Kenneth McBride, Jr., Chairman, called the
meeting to order. See attached list of those in attendance.

ELECTION OF OFFICERS - Being the first District Board Meeting of the new year,
the election of the officers was discussed. A motion was made by Mr. Cecil to approve the
appointment of Kenneth McBride as Chair, Mart Lane as Treasurer and Dallas Cecil as Secretary
for 2004, seconded by Mr. Lane. Motion passed 3-0.

APPROVAL OF MINUTES — Minutes of the December 2, 2003 Regular Board
Meeting were previously circulated by Mr. Roberts. A motion was made by Mr. Cecil to
dispense with the reading of the minutes and approve the minutes as presented, seconded by Mr.
Lane. Motion passed 3-0.

CUSTOMER / PUBLIC PRESENTATIONS — None.

ANNOUNCEMENTS - Mr. Roberts stated that the next regular Board Meeting is
scheduled to be held on Tuesday, February 3, 2004, at 6:30 p.m. in City Council Chambers,
Mullens City Hall, 316 Moran Avenue, Mullens, West Virginia.

SYSTEM OPERATIONS: Mr. Roberts stated that the financial report and the
delinquent report are in the Board’s packet for their review.

Mr. Roberts reported that West Virginia Rural Water Association and a company from
Virginia has been assisting the District in detecting a couple of leaks in Mullens.

A discussion was held on the harassment and vandalism problems that the District has
been experiencing.

H. D. Worley, Mayor of the City of Mullens, presented a Water Termination Agreement
between Eastern Wyoming Public Service District and the Mullens Sanitary Board to the Board
for approval and signature. A motion was made to approve the Agreement as presented,
seconded by Mr. Cecil. Motion passed 3-0.

4/14
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MULLENS/WYCO WATER PROJECT: Mr. David Cole, Region I Planning and
Development Council, reported on the easements with Pocahontas Land and Norfolk and
Southern. :

Mr. Roberts presented an Addendum to the Accounting Services Agreement with Griffith
and Associates for the EDA Water Project stating that the cost of services is not to exceed
$10,000 to the Board for approval and signature. A motion was made by Mr. Lane to approve
the Addendum to the Accounting Services Agreement for the EDA Project as presented,
seconded by Mr. Cecil. Motion passed 3-0.

Mr. Roberts presented an Accounting Services Agreement for the Phase | Water Project
with Griffith and Associates to the Board for approval and signature. The cost of services is not
to exceed $3,500. Mr. Roberts also presented the Addendum for the Contract for Professional
Services of the Small Cities Terms and Conditions to the Board for approval. A motion was
made by Mr. McBride to approve the Agreement and Addendum as presented, seconded by Mr.
Lane. Motion passed 3-0.

A discussion was held on the status of the easements.

Mr. David Cole, Region I Planning and Development Council, presented a letter
approving Eastern Wyoming PSD’s line of credit from The Peoples Bank of Mullens for
Requisition No. 6 in the amount of $2,250.00 for appraisal services for the non-HUD and EDA
portion of the Mullens/Wyco Water Project along with supporting invoices to the Board for

approval and signature. A motion was made by Mr. McBride to approve the requisition as
presented, seconded by Mr. Lane. Motion passed 3-0.

Mr. Cole presented invoices for Small Cities Block Grant Drawdown #11:

Region [ PDC $ 1,113.79
Elizabeth Hamrick 750.00
Hatfield Appraisal Co. 200.00
Moler & Staton, L.C. 2,170.00
Moler & Staton, L.C. 300.00
Mullens Advocate 132.58
Independent Herald. 107.41

Total $ 4,773.78

Mr. McBride made a motion to approve the invoices for the SCBG Drawdown request,
seconded by Mr. Cecil. Motion passed 3-0.

Mr. Roberts stated that the total of the invoices mentioned above will be submitted by
M. Cole in the SCBG Drawdown Request to the Wyoming County Commission.
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Mr. Roberts presented the revised Rule 42 for the EDA Project to the Board for review.

Mr. Roberts presented the Public Service Commission filing on the Mullens/Wyco Phase
[ Project to the Board for review. Mr. Roberts presented a Form 4 Application For A Certificate
Of Convenience And Necessity to the Board for approval and signature. Mr. McBride made a
motion to approve the document as presented, seconded by Mr. Lane. Motion passed 3-0.

ITMANN/BUD MOUNTAIN WATER PROJECT: Mr. Bob Hazelwood, Pentree, Inc.
reported that they are continuing to work on the drawings on the Itmann and Bud Mountain
portions of the project.

WATER SYSTEM ACQUISITIONS: Mr. McBride reported that Mr. Staton had
emailed him stating that he was waiting for Mr. Milam to get his own appraisal on the Corinne
Water System. Mr. Roberts stated that Mr. Staton is preparing the transfer of ownership
agreements on the Welton and Buckeye Water Systems.

OTHER: None.

NEW BUSINESS: None.

EXECUTIVE SESSION: None.

ADJOURNMENT: Being no other business, a motion made by Mr. McBride and
seconded by Mr, Lane, the meeting was adjourned.
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EASTERN WYOMING PUBLIC SERVICE DISTRICT
January 6, 2004 Board Meeting
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DWTRF
(03/26/02)

LOAN AGREEMENT

THIS DRINKING WATER TREATMENT REVOLVING FUND LOAN
AGREEMENT (the "Loan Agreement"), made and entered into in several counterparts, by
and between the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY, a
governmental instrumentality and body corporate of the State of West Virginia (the
"Authority"), acting under the direction of the WEST VIRGINIA BUREAU FOR PUBLIC
HEALTH, a division of the West Virginia Department of Health and Human Resources (the
"BPH"), and the local entity designated below (the "Local Entity").

EASTERN WYOMING PUBLIC SERVICE DISTRICT
(Local Entity)

WHEREAS, the United States Congress under Section 1452 of the Safe
Drinking Water Act, as amended (the “Safe Drinking Water Act™), has provided for
capitalization grants to be awarded to states for the express purpose of establishing and
maintaining drinking water treatment revolving funds for the construction, acquisition and
improvement of drinking water systems;

WHEREAS, pursuant to the provisions of Chapter 16, Article 13C of the
Code of West Virginia, 1931, as amended (the "Act"), the State of West Virginia (the
"State") has established a drinking water treatment revolving fund program (the "Program")
to direct the distribution of loans to eligible Local Entities pursuant to the Safe Drinking
Water Act;

WHEREAS, under the Act the BPH is designated the instrumentality to enter
into capitalization agreements with the United States Environmental Protection Agency
("EPA") to accept capitalization grant awards (U.S. General Services Administration;

Catalog of Federal Domestic Assistance, 32nd Edition §66.458 (1998)) and BPH has been
awarded capitalization grants to partially fund the Program;

WHEREAS, the Act establishes a permanent perpetual fund known as the
“West Virginia Drinking Water Treatment Revolving Fund” (hereinafter the "Fund"), which
fund is to be administered and managed by the Authority under the direction of the BPH;

M0312328.1



WHEREAS, pursuant to the Act, the Authority and BPH are empowered to
make loans from the Fund to Local Entities for the acquisition or construction of drinking
water projects by such Local Entities, all subject to such provisions and limitations as are
contained in the Safe Drinking Water Act and the Act;

WHEREAS, the Local Entity constitutes a [ocal entity as defined by the Act;

WHEREAS, the Local Entity is included on the BPH State Project Priority List
and the Intended Use Plan and has met BPH's pre-application requirements for the Program;

WHEREAS, the Local Entity is authorized and empowered by the statutes of
the State to acquire, construct, improve, operate and maintain a drinking water project and
to finance the cost of acquisition and construction of the same by borrowing money to be
evidenced by revenue bonds issued by the Local Entity;

WHEREAS, the Local Entity intends to construct, is constructing or has
constructed such a drinking water project at the location and as more particularly described
and set forth in the Application, as hereinafter defined (the "Project™);

WHEREAS, the Local Entity has completed and filed with the Authority and
BPH an Application for a Construction Loan with attachments and exhibits and an Amended
Application for a Construction Loan also with attachments and exhibits (together, as further
revised and supplemented, the "Application"), which Application is incorporated herein by
this reference; and

WHEREAS, having reviewed the Application and the Fund having available
sufficient funds therefor, the Authority and BPH are willing to lend the Local Entity the
amount set forth on Schedule X attached hereto and incorporated herein by reference,
through the purchase of revenue bonds of the Local Entity with moneys held in the Fund,
subject to the Local Entity's satisfaction of certain legal and other requirements of the
Program.

NOW, THEREFORE, in consideration of the premises and the mutual
agreements hereinafter contained, the Local Entity, BPH and the Authority hereby agree as
follows:

ARTICLE I

Definitions

M0312328.1 2




1.1 Except where the context clearly indicates otherwise, the terms
"Authority," "cost," "fund," “local entity,” and "project” have the definitions and meanings
ascribed to them in the Act or in the DWTRF Regulations.

1.2 "Consulting Engineers" means the professional engineer, licensed by
the State, designated in the Application and any successor thereto.

1.3 "Loan" means the loan to be made by the Authority and BPH to the
Local Entity through the purchase of Local Bonds, as hereinafter defined, pursuant to this
Loan Agreement.

1.4 "Local Act" means the official action of the Local Entity required by
Section 4.1 hereof, authorizing the Local Bonds.

1.5 "Local Bonds" means the revenue bonds to be issued by the Local Entity
pursuant to the provisions of the Local Statute, as hereinafter defined, to evidence the Loan
and to be purchased by the Authority with money held in the Fund, all in accordance with the
provisions of this Loan Agreement,

1.6 "Local Statute" means the specific provisions of the Code of West
Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.7 "Operating Expenses" means the reasonable, proper and necessary costs
of operation and maintenance of the System, as hereinafter defined, as should normally and
regularly be included as such under generally accepted accounting principles.

1.8 "Program" means the drinking water facility acquisition, construction
and improvement program coordinated through the capitalization grants program established
under the Safe Drinking Water Act and administered by BPH.

1.9 "Project” means the drinking water project hereinabove referred to, to
be constructed or being constructed by the Local Entity in whole or in part with the net
proceeds of the Local Bonds or being or having been constructed by the Local Entity in
whole or in part with the proceeds of bond anticipation notes or other interim financing,
which is to be paid in whole or in part with the net proceeds of the Local Bonds.

1.10 "DWTRF Regulations" means the regulations set forth in the West
Virginia Code of State Regulations.

M0312328.1 3




1.I1 "System" means the drinking water system owned by the Local Entity,
of which the Project constitutes all or to which the Project constitutes an improvement, and
any improvements thereto hereafter constructed or acquired from any sources whatsoever. -

1.12 Additional terms and phrases are defined in this Loan Agreement as they
are used.

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the construction and acquisition
of the facilities described in the Application, to be, being or having been constructed in
accordance with plans, specifications and designs prepared for the Local Entity by the
Consulting Engineers, the BPH and Authority having found, to the extent applicable, that the
Project is consistent with the applicable provisions of the Program.

2.2 Subjectto the terms, conditions and provisions of this Loan Agreement
and the Local Act, the Local Entity has acquired, or shall do all things necessary to acquire,
the proposed site of the Project and shall do, is doing or has done all things necessary to
construct the Project in accordance with the plans, specifications and designs prepared for
the Local Entity by the Consulting Engineers.

2.3 All real estate and interests in real estate and all personal property
constituting the Project and the Project site heretofore or hereafter acquired shall at all times
be and remain the property of the Local Entity, subject to any mortgage lien or other security
interest as is provided for in the Local Statute unless a sale or transfer of all or a portion of
said property is approved by BPH and the Authority.

2.4 TheLocal Entity agrees that the Authority and BPH and their respective
duly authorized agents shall have the right at all reasonable times to enter upon the Project
site and Project facilities and to examine and inspect the same. The Local Entity further
agrees that the Authority and BPH and their respective duly authorized agents shall, prior to,
during and after completion of construction and commencement of operation of the Project,
have such rights of access to the System site and System facilities as may be reasonably
necessary to accomplish all of the powers and rights of the Authority and BPH with respect
to the System pursuant to the pertinent provisions of the Act.
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2.5  The Local Entity shall keep complete and accurate records of the cost
of acquiring the Project site and the costs of constructing, acquiring and installing the Project.
The Local Entity shall permit the Authority and BPH, acting by and through their directors
or duly authorized agents and representatives, to inspect all books, documents, papers and
records relating to the Project and the System at any and all reasonable times for the purpose
of audit and examination, and the Local Entity shall submit to the Authority and BPH such
documents and information as it may reasonably require in connection with the construction,
acquisition and installation of the Project, the operation and maintenance of the System and
the administration of the Loan or of any State and federal grants or other sources of financing
for the Project.

2.6 The Local Entity agrees that it will permit the Authority and BPH and
their respective agents to have access to the records of the Local Entity pertaining to the
operation and maintenance of the System at any reasonable time following completion of
construction of the Project and commencement of operation thereof or if the Project is an
improvement to an existing system at any reasonable time following commencement of
construction.

2.7  TheLocal Entity shall require that each construction contractor furnish
a performance bond and a payment bond, each in an amount at least equal to one hundred
percent (100%) of the contract price of the portion of the Project covered by the particular
contract, as security for the faithful performance of such contract and shall verify or have
verified such bonds prior to commencement of construction.

2.8 The Local Entity shall require that each of its contractors and all
subcontractors maintain, during the life of the construction contract, workers' compensation
coverage, public liability insurance, property damage insurance and vehicle liability
insurance in amounts and on terms satisfactory to the Authority and BPH and shall verify or
have verified such insurance prior to commencement of construction. Until the Project
facilities are completed and accepted by the Local Entity, the Local Entity or (at the option
of the Local Entity) the contractor shall maintain builder's risk insurance (fire and extended
coverage) on a one hundred percent (100%) basis (completed value form) on the insurable
portion of the Project, such insurance to be made payable to the order of the Authority, the
Local Entity, the prime contractor and all subcontractors, as their interests may appear. If
facilities of the System which are detrimentally affected by flooding are or will be located
in designated special flood or mudslide-prone areas and if flood insurance is available at a
reasonable cost, a flood insurance policy must be obtained by the Local Entity on or before
the Date of Loan Closing, as hereinafter defined, and maintained so long as any of the Local
Bonds are outstanding. Prior to commencing operation of the Project, the Local Entity must
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also obtain, and maintain so long as any of the Local Bonds are outstanding, business
interruption insurance if available at a reasonable cost.

2.9  The Local Entity shall provide and maintain competent and adequate
engineering services satisfactory to the Authority and BPH covering the supervision and
inspection of the development and construction of the Project and bearing the responsibility
of assuring that construction conforms to the plans, specifications and designs prepared by
the Consulting Engineers, which have been approved by all necessary governmental bodies.
Such engineer shall certify to the Authority, BPH and the Local Entity at the completion of
construction that construction is in accordance with the approved plans, specifications and
designs, or amendments thereto, approved by all necessary governmental bodies. The Local
Entity shall require the Consulting Engineers to submit Recipient As-Built Plans, as defined
in the DWTRF Regulations, to it within 60 days of the completion of the Project. The Local
Entity shall notify BPH in writing of such receipt.

2.10  The Local Entity shall require the Consulting Engineers to submit the
final Operation and Maintenance Manual, as defined in the DWTRF Regulations, to BPH
when the Project is 90% completed. The Local Entity shall at all times provide operation and
maintenance of the System in compliance with any and all State and federal standards. The
L.ocal Entity shall employ qualified operating personnel properly certified by the State
before the Project is 50% complete and shall retain such a certified operator(s) to operate the
System during the entire term of this Loan Agreement. The Local Entity shall notify BPH
in writing of the certified operator employed at the 50% completion stage.

2.11  The Local Entity hereby covenants and agrees to comply with all
applicable laws, rules and regulations issued by the Authority, BPH or other State, federal
or local bodies in regard to the construction of the Project and operation, maintenance and
use of the System.

2.12 The Local Entity, commencing on the date contracts are executed for
the acquisition or construction of the Project and for two years following the completion of
acquisition or construction of the Project, shall each month complete a Monthly Financial
Report, the form of which is attached hereto as Exhibit A and incorporated herein by
reference, and forward a copy by the 10th of each month to BPH and the Authority.

2.13  The Local Entity, during construction of the Project, shall complete
Payment Requisition Forms, the form of which is attached hereto as Exhibit B and
incorporated herein by reference, and forward such forms to BPH in compliance with the
Local Entity's construction schedule.
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ARTICLE II

Conditions to Loan;
Issuance of Local Bonds

3.1 The agreement of the Authority and BPH to make the Loan is subject
to the Local Entity's fulfillment, to the satisfaction of the Authority and BPH, of each and all
of those certain conditions precedent on or before the delivery date for the Local Bonds,
which shall be the date established pursuant to Section 3.4 hereof. Said conditions precedent
are as follows:

(a)  The Local Entity shall have delivered to BPH and the Authority
a report listing the specific purposes for which the proceeds of the Loan will be expended
and the procedures as to the disbursement of loan proceeds, including an estimated monthly
draw schedule;

(b)  The Local Entity shall have performed and satisfied all of the
terms and conditions to be performed and satisfied by it in this Loan Agreement;

(¢}  The Local Entity shall have authorized the issuance of and
delivery to the Authority of the Local Bonds described in this Article IIT and in Article IV
hereof;

(d)  The Local Entity shall either have received bids or entered into
contracts for the construction of the Project, which are in an amount and otherwise
compatible with the plan of financing described in the Application; provided, that, if the
Loan will refund an interim construction financing, the Local Entity must either be
constructing or have constructed its Project for a cost and as otherwise compatible with the
plan of financing described in the Application; and, in either case, the Authority and BPH
shall have received a certificate of the Consulting Engineers to such effect, the form of which
certificate is attached hereto as Exhibit C;

(¢)  The Local Entity shall have obtained all permits required by the
laws of the State and the federal government necessary for the construction of the Project,
and the Authority and BPH shall have received a certificate of the Consulting Engineers to
such effect;

() The Local Entity shall have obtained all requisite orders of and

approvals from the Public Service Commission of West Virginia (the "PSC") and the West
Virginia Infrastructure and Jobs Development Council necessary for the construction of the
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Project and operation of the System, with all requisite appeal periods having expired without
successful appeal, and the Authority and BPH shall have received an opinion of counsel to
the Local Entity, which may be local counsel to the Local Entity, bond counsel or special
PSC counsel but must be satisfactory to the Authority and BPH, to such effect;

(g)  The Local Entity shall have obtained any and all approvals for
the issuance of the Local Bonds required by State law, and the Authority and BPH shall have
received an opinion of counsel to the Local Entity, which may be local counsel to the Local
Entity, bond counsel or special PSC counsel but must be satisfactory to the Aauthority and
BPH, to such effect;

(h)  The Local Entity shall have obtained any and all approvals of
rates and charges required by State law and shall have taken any other action required to
establish and impose such rates and charges (imposition of such rates and charges is not,
however, required to be effective until completion of construction of the Project), with all
requisite appeal periods having expired without successful appeal, and the Authority and
BPH shall have received an opinion of counsel to the Local Entity, which may be local
counsel to the Local Entity, bond counsel or special PSC counsel but must be satisfactory to
the Authority and BPH, to such effect;

(1) Such rates and charges for the System shall be sufficient to
comply with the provisions of Subsections 4.1(a) and 4.1(b)(ii) hereof, and the Authority and
BPH shall have received a certificate of the accountant for the Local Entity, or such other
person or firm experienced in the finances of local entities and satisfactory to the Authority
and BPH, to such effect; and

) The net proceeds of the Local Bonds, together with all moneys
on deposit or to be simultaneously deposited (or, with respect to proceeds of grant
anticipation notes or other indebtedness for which a binding purchase contract has been
entered, to be deposited on a date certain) and irrevocably pledged thereto and the proceeds
of grants irrevocably committed therefor, shall be sufficient to pay the costs of construction
and acquisition of the Project as set forth in the Application, and the Authority and BPH shall
have received a certificate of the Consulting Engineers, or such other person or firm
experienced in the financing of drinking water projects and satisfactory to the Authority and
BPH, to such effect, such certificate to be in form and substance satisfactory to the Authority
and BPH, and evidence satisfactory to the Authority and BPH of such irrevocably committed
grants.

3.2 Subject to the terms and provisions of this Loan Agreement, the rules
and regulations promulgated by the BPH, including the DWTRF Regulations, or any other
appropriate State agency and any applicable rules, regulations and procedures promulgated
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from time to time by the federal government, it is hereby agreed that the Authority shall make
the Loan to the Local Entity and the Local Entity shall accept the Loan from the Authority,
and in furtherance thereof it is agreed that the Local Entity shall sell to the Authority and the
Authority shall make the Loan by purchasing the Local Bonds in the principal amount and
at the price set forth in Schedule X hereto. The Local Bonds shall have such further terms
and provisions as described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner hereinafter
provided in this Loan Agreement.

3.4 The Local Bonds shall be delivered to the Authority, at the offices of
the Authority, on a date designated by the Local Entity by written notice to the Authority,
which written notice shall be given not less than ten (10) business days prior to the date
designated; provided, however, that if the Authority is unable to accept delivery on the date
designated, the Local Bonds shall be delivered to the Authority on a date as close as possible
to the designated date and mutually agreeable to the Authority, BPH and the Local Entity.
The date of delivery so designated or agreed upon is hereinafter referred to as the "Date of
Loan Closing." Notwithstanding the foregoing, the Date of Loan Closing shall in no event
occur more than ninety (90) days after the date of execution of this Loan Agreement by the
Authority.

3.5  The Local Entity understands and acknowledges that it is one of several
local entities which have applied to the Authority and BPH for loans from the Fund to
finance drinking water projects and that the obligation of the Authority to make any such
loan is subject to the Local Entity's fulfilling all of the terms and conditions of this Loan
Agreement on or prior to the Date of Loan Closing and to the requirements of the Program.
The Local Entity specifically recognizes that the Authority will not purchase the Local Bonds
unless and until sufficient funds are available in the Fund to purchase all the Local Bonds
and that, prior to execution of this Loan Agreement, the Authority may purchase the bonds
of other local entities set out in the State Project Priority List, as defined in the DWTRFE
Regulations. The Local Entity further specifically recognizes that all loans will be ori ginated
in conjunction with the DWTRF Regulations and with the prior approval of BPH or such
later date as is agreed to in writing by the BPH.

3.6 ThelLocal Entity shall provide BPH with the appropriate documentation
to comply with the special conditions regarding the public release requirements established
by federal and State regulations as set forth in Exhibit D attached hereto at such times as are
set forth therein.
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ARTICLE IV

Local Bonds; Security for Loan;
Repayment of Loan; Interest on Loan;
Fees and Charges

4.1  The Local Entity shall, as one of the conditions of the Authority and
BPH to make the Loan, authorize the issuance of and issue the Local Bonds pursuant to an
official action of the Local Entity in accordance with the Local Statute, which shall, as
adopted or enacted, contain provisions and covenants in substantially the form as follows:

(a)  That the gross revenues of the System shall always be used for
purposes of the System. Such gross revenues will be used monthly, in the order of priority
listed below:

(1) to pay Operating Expenses of the System;

(11} to the extent not otherwise limited by any outstanding loan
resolution, indenture or other act or document and beginning on the date set forth in Schedule
X, to provide debt service on the Local Bonds by depositing in a sinking fund one-third (1/3)
of the interest payment next coming due on the Local Bonds and one-third (1/3) of the
principal payment next coming due on the Local Bonds and, beginning three (3) months prior
to the first date of payment of principal of the Local Bonds, if the reserve account for the
Local Bonds (the "Reserve Account") was not funded from proceeds of the Local Bonds or
otherwise concurrently with the issuance thereof in an amount equal to the maximum amount
of principal and interest which will come due on the Local Bonds in the then current or any
succeeding year (the "Reserve Requirement"), by depositing in the Reserve Account an
amount not less than one-twelfth (1/12) of one-tenth (1/10) of the Reserve Requirement or,
if the Reserve Account has been so funded (whether by Local Bond proceeds, monthly
deposits or otherwise), any amount necessary to maintain the Reserve Account at the Reserve
Requirement;

(111} to create a renewal and replacement, or similar, fund in
an amount equal to two and one-half percent (2-1/2%) of the gross revenues from the
System, exclusive of any payments into the Reserve Account, for the purpose of improving
or making emergency repairs or replacements to the System or eliminating any deficiencies
in the Reserve Account; and
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(iv) for otherlegal purposes of the System, including payment
of debt service on other obligations junior, subordinate and inferior to the Local Bonds.

Provided that if the Local Entity has existing outstanding indebtedness which
has greater coverage or renewal and replacement fund requirements, then the greater
requirements will prevail until said existing indebtedness is paid in full.

(b)  Covenants substantially as follows:

(i) That the Local Bonds shall be secured by a pledge of
either the gross or net revenues, as applicable, of the System as provided in the Local Act;

(i)  That the schedule of rates or charges for the services of
the System shall be sufficient to provide funds which, along with other revenues of the
System, will pay all Operating Expenses and leave a balance each year equal to at least one
hundred fifteen percent (115%) of the maximum amount required in any year for debt service
on the Local Bonds and all other obligations secured by a lien on or payable from the
revenues of the System prior to or on a parity with the Local Bonds or, if the Reserve
Account is funded (whether by Local Bond proceeds, monthly deposits or otherwise) at an
amount equal to the Reserve Requirement and any reserve account for any such prior or
parity obligations is funded at least at the requirement therefor, equal to at least one hundred
ten percent (110%) of the maximum amount required in any year for debt service on the
Local Bonds and any such prior or parity obligations;

(ii1)  That the Local Entity will complete the Project and
operate and maintain the System in good condition;

(iv) That, except as otherwise required by State law or the
DWTRF Regulations, the System may not be sold, mortgaged, leased or otherwise disposed
of, except as a whole, or substantially as a whole, and only if the net proceeds to be realized
from such sale, mortgage, lease or other disposition shall be sufficient to fully pay all of the
Local Bonds outstanding and further provided that portions of the System when no longer
required for the ongoing operation of the System as evidenced by certificates from the
Consulting Engineer, may be disposed of with such restrictions as are normally contained in
such covenants;

(v}  Thatthe Local Entity shall not issue any other obligations

payable from the revenues of the System which rank prior to, or equally, as to lien and
security with the Local Bonds, except parity bonds which shall only be issued if net revenues
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of the System prior to issuance of such parity bonds, plus reasonably projected revenues from
rate increases and the improvements to be financed by such parity bonds, shall not be less
than one hundred fifteen percent (115%) of the maximum debt service in any succeedin g year
on all Local Bonds and parity bonds theretofore and then being issued and on any obligations
secured by a lien on or payable from the revenues of the System prior to the Local Bonds and
with the prior written consent of the Authority and BPH;

(vi)  That the Local Entity will carry such insurance as is
customarily carried with respect to works and properties similar to the System, including
those specified by Section 2.8 hereof;

(vii) That the Local Entity will not render any free services of
the System,;

(viii) That the Authority may, by proper legal action, compel
the performance of the duties of the Local Entity under the Local Act, including the making
and collection of sufficient rates or charges for services rendered by the System, and shall
also have, in the event of a default in payment of principal of or interest on the Local Bonds,
the right to obtain the appointment of a receiver to administer the System or construction of
the Project, or both, as provided by law and all rights as set forth in Section 5 of the Act;

(ix)  That, to the extent authorized by the laws of the State and
the rules and regulations of the PSC, all delinquent rates and charges, if not paid when due,
shall become a lien on the premises served by the System;

(x)  That, to the extent legally allowable, the Local Entity will
not grant any franchise to provide any services which would compete with the System;

(x1)  That the Local Entity shall annually, within six months of
the end of the fiscal year, cause the records of the System to be audited by an independent
certified public accountant or independent public accountant and shall submit the report of
said audit to the Authority and BPH. If the Local Entity receives $300,000 or more (in federal
funds) in a fiscal year, the audit shall be obtained in accordance with the Single Audit Act
(as amended from time to time) and the applicable OMB Circular (or any successor thereto).
Financial statement audits are required once all funds have been received by the Local Entity.
The audit shall include a statement that the Local Entity is in compliance with the terms and
provisions of the Local Act and this Loan Agreement and that the Local Entity's revenues are
adequate to meet its Operating Expenses and debt service and reserve requirements;

(xii) That the Local Entity shall annually adopt a detailed,
balanced budget of the estimated revenues and expenditures for operation and maintenance

M0312328.1 12

wilf




Vof the System during the succeeding fiscal year and shall submit a copy of such budget to the
Authority and BPH within 30 days of adoption thereof;

(xiii) That, to the extent authorized by the laws of the State and
the rules and regulations of the PSC, prospective users of the System shall be required to
connect thereto;

(xiv) Thatthe proceeds of the Local Bonds, advanced from time
to time, except for accrued interest and capitalized interest, if any, must (a) be deposited in
a construction fund, which, except as otherwise agreed to in writing by the Authority, shall
be held separate and apart from all other funds of the Local Entity and on which the owners
of the Local Bonds shall have a lien until such proceeds are applied to the construction of the
Project (including the repayment of any incidental interim financing) and/or {(b) be used to
pay {or redeem) bond anticipation notes or other interim funding of such Local Entity, the
proceeds of which were used to finance the construction of the Project; provided that, with
the prior written consent of the Authority and BPH, the proceeds of the Local Bonds may be
used to fund all or a portion of the Reserve Account, on which the owner of the Local Bonds
shall have a lien as provided herein;

(xv) That, as long as the Authority is the owner of any of the
Local Bonds, the Local Entity may authorize redemption of the Local Bonds with 30 days
written notice to BPH and the Authority;

(xvi) Thatthe West Virginia Municipal Bond Commission (the
"Commission") shall serve as paying agent for all Local Bonds;

(xvii) That the Local Entity shall on the first day of each month
(if the first day is not a business day, then the first business day of each month) deposit with
the Commission the required interest, principal and reserve account payment. The Local
Entity shall complete the Monthly Payment Form, attached hereto as Exhibit E and
incorporated herein by reference, and submit a copy of said form along with a copy of the
check or electronic transfer to the Authority by the 5th day of such calendar month;

(xviii) That, unless it qualifies for an exception to the provisions
of Section 148 of the Internal Revenue Code of 1986, as amended, which exception shall be
set forth in an opinion of bond counsel, the Local Entity will furnish to the Authority,
annually, at such time as it is required to perform its rebate calculations under the Internal
Revenue Code of 1986, as amended, a certificate with respect to its rebate calculations and,
at any time, any additional information requested by the Authority;

M0312328.1 13



(xix) That the Local Entity shall have obtained the certificate
of the Consulting Engineers to the effect that the Project has been or will be constructed in
accordance with the approved plans, specifications and design as submitted to the Authority
and BPH, the Project is adequate for the purposes for which it was designed, the funding plan
as submitted to the Authority and BPH is sufficient to pay the costs of acquisition and
construction of the Project and all permits required by federal and State laws for construction
of the Project have been obtained;

(xx)  That the Local Entity shall, to the full extent permitted by
applicable law and the rules and regulations of the PSC, terminate its services to any
customer of the System who is delinquent in payment of charges for services provided by the
System and will not restore such services until all delinquent charges for the services of the
System have been fully paid; and

(xxi) That the Local Entity shall submit all proposed change
orders to the BPH for written approval. The Local Entity shall obtain the written approval
of the BPH before expending any proceeds of the Local Bonds held in “contingency” as set
forth in the final Schedule A attached to the certificate of the Consulting Engineer. The
Local Entity shall obtain the written approval of the BPH before expending any proceeds of
the Local Bonds available due to bid/construction/project underruns,

The Local Entity hereby represents and warrants that the Local Act has been
or shall be duly adopted or enacted in compliance with all necessary corporate and other
action and in accordance with applicable provisions of law. All legal matters incident to the
authorization, issuance, validity, sale and delivery of the Local Bonds shall be approved
without qualification by nationally recognized bond counsel acceptable to the Authority in
substantially the form of legal opinion attached hereto as Exhibit F.

4.2 The Loan shall be secured by the pledge and assignment by the Local
Entity, as effected by the Local Act, of the fees, charges and other revenues of the Local
Entity from the System.

4.3 Atleast five percent (5%) of the proceeds of the Local Bonds will be
advanced on the Date of Loan Closing. The remaining proceeds of the Local Bonds shall be
advanced by the Authority monthly as required by the Local Entity to pay Costs of the
Project, provided, however, if the proceeds of the Local Bonds will be used to repay an
interim financing, the proceeds will be advanced on a schedule mutually agreeable to the
Local Entity, the BPH and the Authority. The Local Bonds shall not bear interest during the
construction period but interest shall commence accruing on the completion date as defined
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in the DWTRF Regulations, provided that the annual repayment of principal and payment
of interest shall begin not later than one (1) year after the completion date. The repayment
of principal and interest on the Local Bonds shall be as set forth on Schedule Y hereto. In
no event shall the interest rate on or the net interest cost of the Local Bonds exceed any
statutory limitation with regard thereto.

4.4  The Local Bonds shall be delivered to the Authority in fully registered
form, transferable and exchangeable as provided in the Local Act at the expense of the Local
Entity. Anything to the contrary herein notwithstanding, the Local Bonds may be issued in
one Or more series.

4.5  Asprovided by the DWTRF Regulations, the Local Entity agrees to pay
from time to time, if required by the Authority and BPH, the Local Entity's allocable share
of the reasonable administrative expenses of the BPH and the Authority relating to the
Program. Such administrative expenses shall be determined by the BPH and the Authority
and shall include, without limitation, Program expenses, legal fees paid by the BPH and the
Authority and fees paid for any bonds or notes to be issued by the Authority for contribution
to the Fund.

4.6 The obligation of the Authority to make any loans shall be conditioned
upon the availability of moneys in the Fund in such amount and on such terms and conditions
as, in the sole judgment of the Authority, will enable it to make the Loan.

ARTICLEV

Certain Covenants of the Local Entity;
Imposition and Collection of User Charges;
Payments To Be Made by
Local Entity to the Authority

5.1  The Local Entity hereby irrevocably covenants and agrees to comply
with all of the terms, conditions and requirements of this Loan Agreement and the Local Act.
The Local Entity hereby further irrevocably covenants and agrees that, as one of the
conditions of the Authority to make the Loan, it has fixed and collected, or will fix and
collect, the rates, fees and other charges for the use of the System and will take all such
actions necessary to provide funds sufficient to produce the required sums set forth in the
Local Act and in compliance with the provisions of Subsections 4.1(a) and 4. 1(b)(ii) hereof.
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5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be
insufficient to produce the required sums set forth in the Local Act and this Loan Agreement,
the Local Entity hereby covenants and agrees that it will, to the extent or in the manner
authorized by law, immediately adjust and increase such schedule of rates, fees and charges
(or where applicable, immediately file with the PSC for a rate increase) and take all such
actions necessary to provide funds sufficient to produce the required sums set forth in the
Local Act and this Loan Agreement.

5.3 In the event the Local Entity defaults in any payment due to the
Authority pursuant to this Loan Agreement, the amount of such default shall bear interest at
the interest rate of the installment of the Loan next due, from the date of the default until the
date of the payment thereof.

5.4 The Local Entity hereby irrevocably covenants and agrees with the
Authority that, in the event of any default hereunder by the Local Entity, the Authority may
exercise any or all of the rights and powers granted under Section 5 of the Act, including,
without limitation, the right to impose, enforce and collect charges of the System.

ARTICLE VI

Other Agreements of the
Local Entity

6.1  The Local Entity hereby acknowledges to the Authority and BPH its
understanding of the provisions of the Act, vesting in the Authority and BPH certain powers,
rights and privileges with respect to drinking water projects in the event of default by local
entities in the terms and covenants of this Loan Agreement, and the Local Entity hereby
covenants and agrees that, if the Authority should hereafter have recourse to said rights and
powers, the Local Entity shall take no action of any nature whatsoever calculated to inhibit,
nullify, void, delay or render nugatory such actions of the Authority in the due and prompt
implementation of this Loan Agreement.

6.2  The Local Entity hereby warrants and represents that all information
provided to the Authority and BPH in this Loan Agreement, in the Application or in any
other application or documentation with respect to financing the Project was at the time, and
now is, true, correct and complete, and such information does not omit any material fact
necessary to make the statements therein, in light of the circumstances under which they were
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made, not misleading. Prior to