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CITY OF FAIRMONT 

ORDINANCE AUTHORIZING THE ACQUISITION AND 
CONSTRUCTION OF ADDITIONS, BETTERMENTS AND 
IMPROVEMENTS TO THE EXISTING PUBLIC SEWERAGE 
SYSTEM OF THE CITY OF FAIRMONT AND THE 
FINANCING A PORTION OF THE COST THEREOF, NOT 
OTHERWISE PROVIDED, THROUGH THE ISSUANCE BY 
THE CITY OF NOT MORE THAN $6,500,000 IN 
AGGREGATE PRINCIPAL AMOUNT OF SEWER REVENUE 
BONDS, SERIES 2007 A (WEST VIRGINIA S W  PROGMM); 
PROVIDING FOR THE RIGHTS AND REMEDIES OF AND 
SECURITY FOR THE REGISTERED OWNERS OF SUCH 
BONDS; AUTHORIZING EXECUTION AND DELIVERY OF 
ALL DOCUMENTS RELATING TO THE ISSUANCE OF 
SUCH BONDS; APPROVING, RATIFYING AND 
CONFIRMING A LOAN AGREEMENT RELATING TO SUCH 
BONDS; AUTHORIZING THE SALE AND PROVIDING FOR 
THE TERMS AND PROVISIONS OF SUCH BONDS AND 
ADOPTING OTHER PROVISIONS RELATING THERETO. 

THE CITY OF FAIRMONT HEREBY ORDAINS AS FOLLOWS: 

ARTICLE I 

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS 
0 

Section 1.0 1. Authority for this Ordinance. This Ordinance 
(together with any ordinance, order or resolution supplemental hereto or amendatory hereof, 
the "Bond Legislation") is enacted pursuant to the provisions of Chapter 16, Article 13 and 
Chapter 22C, Article 2 of the West Virginia Code of 1931, as amended (collectively, the 

0 "Act"), and other applicable provisions of law. 

Section 1.02. Findings. It is hereby found, determined and 
declared that: 

A. The City of Fairmont (the "Issuer") is a municipal corporation and 
political subdivision of the State of West Virginia in Marion County of said State. 

B. The Issuer presently owns and operates a public sewerage system. 
However, it is deemed necessary and desirable for the health and welfare of the inhabitants 
of the Issuer that there be acquired and constructed certain additions, betterments and 
improvements to the existing public sewerage system of the Issuer, consisting of upgrades 
and improvements within 20 designated areas of the Issuer's existing collection system to 
eliminate or reduce inflow and infiltration and to provide for the replacement and relocation 



of certain antiquated collection lines, together with all appurtenant facilities (collectively, the 
"Project"), which constitute properties for the collection, transportation, treatment, 
purification, or disposal of liquid or solid wastes, residential sewage or industrial waste (the 
existing public sewerage system of the Issuer, the Project and any further additions, 
betterments and improvements thereto are herein called the "System"), in accordance with 
the plans and specifications prepared by the Consulting Engineers, which plans and 
specifications have heretofore been filed with the Issuer. 

C. The Issuer intends to permanently finance a portion of the costs of 
acquisition and construction of the Project through the issuance of its revenue bonds to the 
West Virginia Water Development Authority (the "Authority"), in connection with the West 
Virginia Water Pollution Control Revolving Fund Program (the "SRF Program"), which the 
Authority administers pursuant to the Act. 

D. It is deemed necessary for the Issuer to issue its Sewer Revenue Bonds, 
Series 2007 A (West Virginia SRF Program), in the total aggregate principal amount of not 
more than $6,500,000 (the "Series 2007 A Bonds"), initially to be represented by a single 
bond, to permanently finance a portion of the costs of acquisition and construction of the 
Project. Said costs shall be deemed to include the cost of all property rights, easements and 
franchises deemed necessary or convenient therefor and eligible under the SRF Program; 
interest upon the Series 2007 A Bonds prior to and during acquisition and construction of the 
Project and for a period not exceeding 6 months after completion of acquisition and 
construction of the Project; amounts which may be deposited in the Series 2007 A Bonds 
Reserve Account (as hereinafter defined); engineering and legal expenses; expenses for 
estimates of costs and revenues; expenses for plans, specifications and surveys; other 
expenses necessary or incident to determining the feasibility or practicability of the 
enterprise; administrative expense; commitment fees; fees and expenses of the Authority, 
including the SRF Administrative Fee (as hereafter defined); discount; initial fees for the 
services of registrars, paying agents, depositories or trustees or other costs in connection with 
the sale of the Series 2007 A Bonds and such other expenses as may be necessary or 
incidental to the financing herein authorized; the acquisition or construction of the Project 
and the placing of same in operation; and the performance of the things herein required or 
permitted, in connection with any thereof, provided, that reimbursement to the Issuer for any 
amounts expended by it for allowable costs prior to the issuance of the Series 2007 A Bonds 
or the repayment of indebtedness incurred by the Issuer for such purposes shall be deemed 
Costs of the Project, as hereinafter defined. 

E. The period of usefulness of the System after completion of the Project 
is not less than 22 years. 

F. It is in the best interests of the Issuer that its Series 2007 A Bonds be sold 
to the Authority pursuant to the terms and provisions of a loan agreement by and among the 
Issuer, the Authority and the West Virginia Department of Environmental Protection (the 
"DEP"), in form satisfactory to the Issuer, the Authority, and the DEP (the "Loan 
Agreement"), to be approved hereby if not previously approved by resolution of the Issuer. 



G. There are outstanding obligations of the Issuer which will initially rank 
prior and senior to the Series 2007 A Bonds and the Series 2003 A Bonds (hereinafter 
defined) as to liens, pledge, source of and security for payment, being the Issuer's Sewerage 
System Refunding Revenue Capital Appreciation Bonds, Series 1988, dated November 30, 
1988, issued in the original aggregate principal amount of $3,680,320 (the "Series 1988 
Bonds") until such tirne as the Series 1988 Bonds Reserve Account has been fully funded or 
the Series 1988 Bonds have been paid in full or otherwise legally defeased. At that time, the 
lien position of the Series 2007 A Bonds and the Series 2003 A Bonds (hereinafter defined) 
will automatically upgrade to a first lien position. 

The Series 2007 A Bonds will be issued on a parity with respect to liens, pledge, 
source of and security for payment with the Issuer's outstanding Sewer Revenue Bonds, Series 
2003 A (West Virginia SRF Program), dated June 26, 2003, issued in the original aggregate 
principal amount of $485,543 (the "Series 2003 A Bonds"). The Series 2007 A Bonds and 
the Series 2003 A Bonds shall initially be junior and subordinate as to liens, pledge, source 
of and security for payment to the Series 1988 Bonds until such time as the Series 1988 Bonds 
Reserve Account has been fully funded or the Series 1988 Bonds have been paid in full or 
otherwise legally defeased, at which time the Series 2007 A Bonds and the Series 2003 A 
Bonds shall automatically upgrade to a parity first lien position. The Series 1988 Bonds and 
the Series 2003 A Bonds may be hereinafter colIectively referred to from time to time as the 
"Prior Bonds". 

Other than the Prior Bonds, there are no outst&ding bonds or obligations of the 
Issuer which are secured by revenues or assets of the System. The Issuer is in compliance 
with all covenants of the Prior Bonds and the Prior Ordinances, with the exception of the 
Series 1988 Bonds Reserve Account which is not fully funded as of the date hereof. 

H. Prior to the issuance of the Series 2007 A Bonds, the Issuer will obtain 
(i) the certificate of an Independent Certified PubIic Accountant stating that the coverage test 
of the Prior Bonds is met and that the parity test of the Series 2003 A Bonds is met, and (ii) 
the written consent of the holders of the Series 2003 A Bonds to the issuance of the Series 
2007 A Bonds on a parity with the Series 2003 A Bonds. The written consent of the holders 
of the Series 1988 Bonds to the issuance of the Series 2007 A Bonds on a junior and 
subcrdinate basis to the Series 1988 Bonds is not required. 

I. The estimated revenues to be derived in each year after completion of the 
Project from the operation of the System will be sufficient to pay all costs of operation and 
maintenance of the System, the principal of and interest on the Bonds (as hereinafter defined) 
and to make all payments into all funds, accounts and other payments provided for herein. 

J. The Issuer has complied with all requirements of West Virginia law and 
the Loan Agreement relating to authorization of the acquisition and construction of the Project 
and the operation of the System and issuance of the Series 2007 A Bonds, or will have so 
complied prior to issuance of any thereof, including, among other things and without 
limitation, the approval of the Project and the financing thereof by the West Virginia 
Infrastructure and Jobs Development Council and the obtaining of a certificate of public 
convenience and necessity from the Public Service Commission of West Virginia by final 



order, the time for rehearing and appeal of which will either have expired prior to the issuance 
of the Series 2007 A Bonds or such frnal order will not be subject to appeal. 

K. Pursuant to the Act, the Issuer has heretofore established a Sanitary 
Board, and the Sanitary Board has petitioned the Governing Body to issue the Series 2007 A 
Bonds for the purposes set forth herein. 

L. The Project has been reviewed and determined to be technically and 
financially feasible by the West Virginia Infrastructure and Jobs Development Council as 
required under Chapter 31, Article 15A of the West Virginia Code of 1931, as amended. 

Section 1.03. Bond Legislation Constitutes Contract. In consideration of 
the acceptance of the Series 2007 A Bonds by those who shall be the Registered Owners of the 
same from time to time, this Bond Legislation shall be deemed to be and shall constitute a 
contract between the Issuer and such Bondholders, and the covenants and agreements herein 
set forth to be performed by the Issuer shall be for the equal benefit, protection and security 
of the Registered Owners of any and all of such Series 2007 A Bonds, all which shall be of 
equal rank and without preference, priority or distinction between any one Bond of a series 
and any other Bonds of the same series, and by reason of priority of issuance or otherwise, 
except as expressly provided therein and herein. 

Section 1.04. Definitions. The following tern-s shall have the following 
meanings herein unless the context expressly requires otherwise: 

"Act" means, collectively, Chapter 16, Article 13 and Chapter 22C, Article 2 
of the West Virginia Code of 1931, as amended and in effect on the date of enactment hereof. 

"Authority" means the West Virginia Water Development Authority, which is 
expected to be the original purchaser and Registered Owner of the Series 2007 A Bonds, or 
any other agency, board or department of the State of West Virginia that succeeds to the 
functions of the Authority, acting in its administrative capacity and upon authorization from 
the DEP under the Act. 

"Auhsrized Officer" means the Mayor and the City Manager of the Issuer, or 
any other officer of the Issuer specLfically designated by resolution of the Governing Body. 

"Board" means the Sanitary Board of the Issuer. 

"Bondholder, " "Holder of the Bonds, " "Holder, " "Registered Owner" or any 
similar term whenever used herein with respect to an outstanding Bond or Bonds, means the 
person in whose name such Bond is registered. 

"Bond Legislation, " "Ordinance, " "Bond Ordinance" or "Local Act" means this 
Bond Ordinance and all ordinances, orders and resolutions supplemental hereto or amendatory 
hereof. 



"Bond Registrar" means the bank or other entity to be designated as such in the 
Supplemental Resolution and its successors and assigns. 

"Bonds" means, collectively, the Series 2007 A Bonds, the Prior Bonds and, 
where appropriate, any bonds on aparity with the Series 2007 A Bonds therewith subsequently 
authorized to be issued hereunder or by another ordinance of the Issuer. 

"Bond Year" means the 12-month period beginning on the anniversary of the 
Closing Date in each year and ending on the day prior to the anniversary date of the Closing 
Date in the following year, except that the first Bond Year shall begin on the Closing Date. 

"City Clerk" means the City Clerk of the Issuer. 

"City Manager" means the City Manager of the Issuer. 

"Closing Date" means the date upon which there is an exchange of the 
Series 2007 A Bonds for all or a portion of the proceeds of the Series 2007 A Bonds from the 
Authority and the DEP. 

"Code" means the Internal Revenue Code of 1986, as amended, and the 
Regulations. 

"Commission" means the West Virginia Municipal Bond Commission or any 
other agency of the State of West Virginia that succeeds to the functions of the Commission. 

"Completion Date" means the completion date of the Project, as defined in the 
SRF Regulations. 

"Consulting Engineers" means Greenhorne & O'Mara, Inc., Fairmont, West 
Virginia, or any qualified engineer or fim-of engineers, licensed by the State, that shall at any 
time hereafter be procured by the Issuer as Consulting Engineers for the System, or portion 
thereof, in accordance with Chapter 5G, Article 1 of the West Virginia Code of 193 1, as 
amended; provided however, that the Consulting Engineers shall not be a regular, full-time 
employee of the State or any of its agencies, commissions, or political subdivisions. 

"Costs" or "Costs of the Project" means those costs described in Section 1.02D 
hereof to be a part of the cost of acquisition and construction of the Project. 

"DEP" means the West Virginia Department of Environmental Protection, or 
any other agency, board or department of the State that succeeds to the functions of the DEP. 

"Depository Bank" means the bank designated as such in the Supplemental 
Resolution, and its successors and assigns, which shall be a member of FDIC. 

"Depreciation Fund" means the Depreciation Fund created by the Prior 
Ordinances and continued hereby. 



"FDIC" means the Federal Deposit Insurance Corporation and any successor 
to the functions of the FDIC. 

"Fiscal Year" means each 12-month period beginning on July 1 and ending on 
the succeeding June 30. 

"Governing Body" means the Council of the Issuer, as it may now or hereafter 
be constituted. 

"Government Obligations" means direct obligations of, or obligations the timely 
payment of the principal of and interest on which is guaranteed by, the United States of 
America. 

"Grant" means any and all grants received by the Issuer for the payment of a 
portion of the costs of acquiring and constructing the Project. 

"Gross Revenues" means the aggregate gross operating and non-operating 
revenues of the System, as hereinafter defined, deternlined in accordance with generally 
accepted accounting principles, after deduction of prompt payment discounts, if any, and 
reasonable provision for uncollectible accounts; provided that, "Gross Revenues" does not 
include any gains from the sale or other disposition of, or from any increase in the value of, 
capital assets (including Qualified Investments, as hereinafter defined, purchased pursuant to 
Article 8.01 hereof) or any Tap Fees, as hereinafter defined. 

"Herein, " "hereto" and similar words shall refer to this entire Bond Legislation. 

"Indeperident Certified Public Accountants" means any certified public 
accountant or frrm of certified public accountants that shall at any time hereafter be retained 
by the Issuer to prepare an independent annual or special audit of the accounts of the System 
or for any other purpose except keeping the accounts of the System in the normal operation 
of its business and affairs. 

"Investment Property" means 

(A) any security (within the meaning of Section 165(g)(Z)(A) or (B) of the 
Code), 

(B) any obligation, 

(C) any annuity contract, 

(D) any investment-type property, or 

(E) in the case of a bond other than a private activity bond, any residential 
rental property for family units which is not located within the jurisdiction of the Issuer and 
which is not acquired to implement a court ordered or approved housing desegregation plan. 



Except as provided in the following sentence, the term "Investment Property" 
does not include any tax-exempt bond. With respect to an issue other than an issue a part of 
which is a specified private activity bond (as defined in section 57(a)(5)(C) of the Code), the 
term "Investment Property" includes a specified private activity bond (as so defined). 

"Issuer" means the City of Fairmont, a municipal corporation and political 
subdivision of the State of West Virginia, in Marion County, West Virginia, and, unless the 
context clearly indicates otherwise, includes the Governing Body of the Issuer. 

"Loan Agreement" means the Loan Agreement heretofore entered into, or to 
be entered into, by and among the Issuer, the Authority and the DEP, providing for the 
purchase of the Series 2007 A Bonds from the Issuer by the Authority, the form of which 
shall be approved, and the execution and delivery by the Issuer authorized and directed or 
ratified by the Supplemental Resolution. 

"Mayor" means the Mayor of the Issuer. 

"Net Proceeds" means the face amount of the Series 2007 A Bonds, plus 
accrued interest and premium, if any, less original issue discount, if any, and less proceeds, 
if any, deposited in the Series 2007 A Bonds Reserve Account. For purposes of the Private 
Business Use limitations set forth herein, the term Net Proceeds shall include any amounts 
resulting from the investment of proceeds of the Series 2007 A Bonds, without regard to 
whether or not such investment is made in tax-exempt obligations. 

"Net Revenues" means the balance of the Gross Revenues, remaining after 
deduction of Operating Expenses, as hereinafter defined. 

"Nonpurpose Investment" means any Investment Property as defined in Section 
148(b) of the Code, that is not a purpose investment. 

-. 

"Operating Expenses" means the reasonable, proper and necessary costs of 
repair, maintenance and operation of the System and includes, without limiting the generality 
of the foregoing, administrative, engineering, legal, auditing and insurance expenses, other 
than those capitalized as part of the costs, the SRF Administrative Fee, fees and expenses of 
the Authority, fiscal agents, the Depository Bank, the Registrar and the Paying Agent (all as 
herein defined), other than those capitalized as part of the costs, payments to pension or 
retirement funds, taxes and such other reasonable operating costs and expenses as should 
normally and regularly be included under generally accepted accounting principles; provided, 
that "Operating Expenses" does not include payments on account of the principal of or 
redemption premium, if any, or interest on the Bonds, charges for depreciation, losses from 
the sale or other disposition of, or from any decrease in the value of, capital assets, 
amortization of debt discount or such miscellaneous deductions as are applicable to prior 
accounting periods. 

"Operation and Maintenance Fund" means the Operation and Maintenance Fund 
created by the Prior Ordinances and continued hereby. 



"Outstanding, " whenused with reference to Bonds or Prior Bonds and as of any 
particular date, describes all Bonds and Prior Bonds theretofore and thereupon being 
authenticated and delivered, except (i) any Bond or Prior Bonds cancelled by the Bond 
Registrar or the registrar for Prior Bonds at or prior to said date; (ii) any Bond or Prior Bonds 
for the payment of which monies, equal to its principal amount and redemption premium, if 
applicable, with interest to the date of maturity or redemption shall be in trust hereunder and 
set aside for such payment (whether upon or prior to maturity); (iii) any Bond deemed to have 
been paid as provided in Article X hereof; (iv) any Prior Bond deemed to have been paid in 
accordance with the resolution authorizing the issuance thereof; and (v) for purposes of 
consents or other action by a specified percentage of Bondholders, or holders of Prior Bonds, 
any Bonds or Prior Bonds registered to the Issuer. 

"Parity Bonds" means additional Bonds issued.under the provisions and within 
the limitations prescribed by Section 7.07 hereof. 

"Paying Agent" means the Commission or other entity or authority designated 
as such for the Series 2007 A Bonds in the Supplemental Resolution, with the written consent 
of the Authority and the DEP. 

"Prior Bonds" means the Issuer's (i) Sewerage System Refunding Revenue 
Capital Appreciation Bonds, Series 1988, dated November 30, 1988, issued in the original 
aggregate principal amount of $3,680,320 (the "Series 1988 Bonds"), and (ii) Sewer Revenue 
Bonds, Series 2003 A (West Virginia SRF Program), dated June 26, 2003, issued in the 
original aggregate principal amount of $485,543 (the "Series 2003 A Bonds"). 

"Prior Ordinances" means collectively, the ordinances of the Issuer, including 
all amendments and supplements thereto, authorizing the issuance of the Prior Bonds. 

"Private Business Use" means use (directly or indirectly) in a trade or business 
carried on by any person other than a governmental unit; provided that, use as a member of 
the general public shall not be taken into account. 

"Project" means the Project as described in Sectioil1.02B hereof. 

"Qualified Investments" means and includes any of the following: 

(a) Government Obligations; 

(b) Government Obligations which have been stripped of their 
unmatured interest coupons, interest coupons stripped from 
Government Obligations, and receipts or certificates evidencing 
payments from Government Obligations or interest coupons 
stripped from Government Obligations; 

(c) Bonds, debentures, notes or other evidences of 
indebtedness issued by any of the following agencies: Banks for 
Cooperatives; Federal Intermediate Credit Banks; Federal Home 



Loan Bank System; Export-Import Bank of the United States; 
Federal Land Banks; Government National Mortgage 
Association; Tennessee Valley Authority; or Washington 
Metropolitan Area Transit Authority; 

(d) Any bond, debenture, note, participation certificate or 
other similar obligations issued by the Federal National Mortgage 
Association to the extent such obligation is guaranteed by the 
Government National Mortgage Association or issued by any 
other federal agency and backed by the full faith and credit of the 
United States of America; 

(e) Time accounts (including accounts evidenced by time 
certificates of deposit, time deposits or other similar banking 
arrangements) which, to the extent not insured by the FDIC or 
Federal Savings and Loan Insurance Corporation, shall be 
secured by a pledge of Government Obligations, provided, that 
said Government Obligations pledged either must mature as 
nearly as practicable coincident with the maturity of said time 
accounts or must be replaced or increased so that the market 
value thereof is always at least equal to the principal amount of 
said time accounts; 

(f) Money market funds or similar funds whose only assets 
are investments of the type described in paragraphs (a) through 
(e) above; 

(g) Repurchase agreements, fully secured by investments of 
the types described in paragraphs (a) through (e) above, with 
banks or national banking associations which are members of 
FDIC or with government bond dealers recognized as primary 
dealers by the Federal Reserve Bank of New York, provided, 
that said investments securing said repurchase agreements either 
must mature as nearly as practicable coincident with the maturity 
of said repurchase agreements or must be replaced or increased 
so that the market value thereof is always at least equal to the 
principal amount of said repurchase agreements, and provided 
further that the holder of such repurchase agreement shall have 
a prior perfected security interest in the collateral therefor; must 
have (or its agent must have) possession of such collateral; and 
such collateral must be free of all claims by third parties; 

(h) The West Virginia "consolidated fund" managed by the 
West Virginia Board of Treasury Investments pursuant to 
Chapter 12, Article 6C of the West Virginia Code of 1931, as 
amended; and 



(i) Obligations of states or political subdivisions or agencies 
thereof, the interest on which is excluded from gross income for 
federal income tax purposes, and which are rated at least "A" by 
Moody's Investors Service, Inc. or Standard & Poor's 
Corporation. 

"Registered Owner, " "Bondholder, " "Holder" or any similar term means 
whenever used herein with respect to an outstanding Bond or Bonds, the person in whose 
name such Bond is registered. 

"Registrar" means the Bond Registrar. 

"Regulations " means temporary and permanent regulations promulgated under 
the Code, or any predecessor thereto. 

"Reserve Accounts" means, collectively, the respective Reserve Accounts 
established for the Series 2007 A Bonds and the Prior Bonds. 

"Reserve Requirement" means, collectively, the respective amount required to 
be on deposit in any Reserve Account for the Prior Bonds and the Series 2007 A Bonds. 

"Revenue Fund" means the Revenue Fund created by the Prior Ordinances and 
continued hereby. 

"Series 1988 Bonds" means the Issuer's Sewerage System Refunding Revenue 
Capital Appreciation Bonds, Series 1988, dated November 30, 1988, issued in the original 
aggregate principal amount of $3,680,320. 

"Series 1988 Bonds Reserve Account" means the Series 1988 Bonds Reserve 
Account established by the Prior Ordinances in connection with the Series 1988 Bonds. 

"Series 2003 A Bonds" means the Issuer's Sewer Revenue Bonds, Series 2003 
A (West Virginia SRF Program), dated June 26, 2003, issued in the original aggregate 
principal amount of $485,543. 

"Series 2003 A Bonds Reserve Account" means the Series 2003 A Bonds 
Reserve Account established by the Prior Ordinances in connection with the Series 2003 A 
Bonds. 

"Series 2007 A Bonds" means the Sewer Revenue Bonds, Series 2007 A (West 
Virginia SRF Program), of the Issuer, authorized by this Bond Legislation. 

"Series 2007 A Bonds Construction Trust Fund" means the Series 2007 A 
Bonds Construction Trust Fund established by Section 5.01 hereof. 



"Series 2007 A Bonds Reserve Account" means the Series 2007 A Bonds 
Reserve Account established pursuant to Section 5.02 hereof. 

"Series 2007 A Bonds Reserve Requirement" means, as of Ly date of 
calculation, the maximum amount of principal and interest which will become due on the 
Series 2007 A Bonds in the then current or any succeeding year. 

"Series 2007 A Bonds Sinking Fund" means the Series 2007 A Bonds Sinking 
Fund established by Section 5.02 hereof. 

"Sinking Funds" means, collectively, the respective Sinking Funds established 
for the Prior Bonds and the Series 2007 A Bonds. 

"SW Administrative Fee" means any administrative fee required to be paid 
pursuant to the Loan Agreement. 

"SRF Program" means the State's Water Pollution Control Revolving Fund 
Program, under which the Authority purchases the water pollution control revenue bonds of 
local governmental entities satisfying certain legal and other requirements with the proceeds 
of a capitalization grant award from the United States Environmental Protection Agency and 
funds of the State. 

"SRF Regulations" means the regulations set forth in ~i t le .47,  Series 31 of the 
West Virginia Code of State Regulations. 

"State" means the State of West Virginia. 

"Supplemental Resolution" means any resolution, ordinance or order of the 
Issuer supplementing or amending this Ordinance and, when preceded by the article "the," 
refers specifically to the supplemental resolution authorizing the sale of the Series 2007 A 
Bonds; provided, that any matter intended by this Ordinance to be included in the 
Supplemental Resolution with respect to the Series 2007 A Bonds, and not so included may 
be included in another Supplemental Resolution. 

"Surplus Revenues" means the Net Revenues not required by the Bond 
Legislation to be set aside and held for the payment of or security for the Bonds or any other 
obligation of the Issuer, including, without limitation, the Depreciation Fund, the Siriking 
Funds and the Reserve Accounts. 

"System" means, collectively, the complete existing municipal sewage treatment 
and collection system of the Issuer, as presently existing in its entirety or any integral part 
thereof, and shall include the Project and any and all additions, betterments and improvements 
thereto hereafter acquired or constructed for the System from any sources whatsoever, both 
within and without the Issuer. 

"Tap Fees" means the fees, if any, paid by prospective customers of the System 
in order to connect thereto. 



Additional terms and phrases are defined in this Ordinance as they are used. 
Words importing singular number shall include the plural number in each case and vice versa; 
words importing persons shall include firms and corporations; and words importing the 
masculine, feminine or neutral gender shall include any other gender. 



ARTICLE I1 

AUTHORIZATION OF ACQUISITION AND CONSTRUCTION 
OF THE PROJECT 

Section 2.01. Authorization of Acauisition and Construction of the 
Proiect. There is hereby authorized and ordered the acquisition and construction of the 
Project, at an estimated cost of not to exceed $7,462,240, in accordance with the plans and 
specifications which have been prepared by the Consulting Engineers, heretofore filed in the 
office of the Governing Body. The proceeds of the Series 2007 A Bonds hereby authorized 
shall be applied as provided in Article VI hereof. The Issuer has received bids and will enter 
into contracts for the acquisition and construction of the Project, in an amount and otherwise 
compatible with the financing plan submitted to the DEP. 

The cost of the Project is estimated not to exceed $7,462,240, of which an 
amount not to exceed $6,500,000 will be obtained from proceeds of the Series 2007 A Bonds, 
$962,240 will be obtained pursuant to a Federal Assistance Grant from the Fiscal Year 2005 

, 

Appropriations Act. 



ARTICLE I11 

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION AND 
SALE OF BONDS; AUTHORIZATION AND EXECUTION OF LOAN AGREEMENT 

Section 3.0 1. Authorization of Bonds. For the purposes of capitalizing 
interest on the Series 2007 A Bonds, funding a reserve account for the Series 2007 A Bonds, 
paying Costs of the Project not otherwise provided for and paying certain costs of issuance and 
related costs, or any or all of such purposes, as determined by the Supplemental Resolution, 
there shall be and hereby are authorized to be issued the negotiable Series 2007 A Bonds of 
the Issuer. The Series 2007 A Bonds shall be issued as a single bond, designated "Sewer 
Revenue Bond, Series 2007 A (West Virginia SRF Program)", in the principal amount of not 
more than $6,500,000, and shall have such terms as set forth hereinafter and in the 
Supplemental Resolution. The proceeds of the Series 2007 A Bonds remaining after funding 
of the Series 2007 A Bonds Reserve Account (if funded from Bond proceeds) and capitalizing 
interest on the Series 2007 A Bonds, if any, shall be deposited in or credited to the Series 
2007 A Bonds Construction Trust Fund established by Section 5.01 hereof and applied as set 
forth in Article VI hereof. 

Section 3.02. Terms of Bonds. The Series 2007 A Bonds shall be issued 
in such principal amounts; shall bear interest, if any, at such rate or rates, not exceeding the 
then legal maximum, payable quarterly on such dates; shall mature on such dates and in such 
amounts; and shall be redeemable, in whole or in part, all as the Issuer shall prescribe in a 
Supplemental Resolution or as specifically provided in the Loan Agreement. The 
Series 2007 A Bonds shall be payable as to principal at the office of the Paying Agent, in any 
coin or currency which, on the dates of payment of principal is legal tender for the payment 
of public or private debts under the laws of the United States of America. Interest, if any, on 
the Series 2007 A Bonds shall be paid by check or draft of the Paying Agent or its agent, 
mailed to the Registered Owner thereof at the address as it appears on the books of the Bond 
Registrar, or by such other method as shall be mutually agreeable so long as the Authority is 
the Registered Owner thereof. 

Unless otherwise provided by the Supplemental Resolution, the Series 2007 A 
Bonds shall initially be issued in the form of a single bond, fully registered to the Authority, 
with a record of advances and a debt service schedule attached, representing the aggregate 
principal amount of the Series 2007 A Bonds, and shall mature in principal installments, all 
as provided in the Supplemental Resolution. The Series 2007 A Bonds shall be exchangeable 
at the option and expense of the Registered Owner for another hlly registered Bond or Bonds 
of the same series in aggregate principal amount equal to the amount of said Bonds then 
Outstanding and being exchanged, with principal installments or maturities, as applicable, 
corresponding to the dates of payment of principal installments of said Bonds; provided, that 
the Authority shall not be obligated to pay any expenses of such exchange. 

Subsequent series of Bonds, if any, shall be issued in fully registered form and 
in denominations as determined by a Supplemental Resolution. Such Bonds shall be dated and 
shall bear interest, if any, as of the date specified in a Supplemental Resolution. 



Section 3.03. Execution of Bonds. The Series 2007 A Bonds shall be 
executed in the name of the Issuer by the Mayor and the City Manager, and the seal of the 
Issuer shall be affixed thereto or imprinted thereon and attested by the City Clerk. In case any 
one or more of the officers who shall have signed or sealed the Series 2007 A Bonds shall 
cease-to be such officer of the Issuer before the Series 2007 A Bonds so signed and sealed 
have been actually sold and delivered, such Bonds may nevertheless be sold and delivered as 
herein provided and may be issued as if the person who signed or sealed such Bonds had not 
ceased to hold such office. Any Series 2007 A Bonds may be signed and sealed on behalf of 
the Issuer by such person as at the actual time of the execution of such Bonds shall hold the 
proper office in the Issuer, although at the date of the authorization of such Bonds such person 
may not have held such office or may not have been so authorized. 

Section 3.04. Authentication and Registration. No Series 2007 A Bond 
shall be valid or obligatory for any purpose or entitled to any security or benefit under this 
Bond Legislation unless and until the Certificate of Authentication and Registration on such 
Bond, substantially in the form set forth in Section 3.10 hereof shall have been manually 
executed by the Bond Registrar. Any such executed Certificate of Authentication and 
Registration upon any such Bond shall be conclusive evidence that such Bond has been 
authenticated, registered and delivered under this Bond Legislation. The Certificate of 
Authentication and Registration on any Series 2007 A Bond shall be deemed to have been 
executed by the Bond Registrar if manually signed by an authorized officer of the Bond 
Registrar, but it shall not be necessary that the same officer sign the Certificate of 
Authentication and Registration on all of the Bonds issued hereunder. 

Section 3.05. Negotiability. Transfer and Registration. Subject to the 
provisions for transfer of registration set forth below, the Series 2007 A Bonds shall be and 
have all of the qualities and incidents of negotiable instruments under the Uniform Commercial 
Code of the State of West Virginia, and each successive Holder, in accepting the 
Series 2007 A Bonds shall be conclusively deemed to have agreed that such Bonds shall be and 
have all of the qualities and incidents of negotiable instruments under the Uniform Commercial 
Code of the State of West Virginia, and each successive Holder shall further be conclusively 
deemed to have agreed that said Bonds shall be incontestable in the hands of a bona fide holder 
for value. 

So long as the Series 2007 A Bonds remain outstanding, the Issuer, through the 
Bond Registrar as its agent, shall keep and maintain books for the registration and transfer of 
the Series 2007 A Bonds. 

The registered Series 2007 A Bonds shall be transferable only upon the books 
of the Bond Registrar, by the registered owner thereof in person or by his attorney duly 
authorized in writing, upon surrender thereto together with a written instrument of transfer 
satisfactory to the Bond Registrar duly executed by the registered owner or his duly authorized 
attorney. 

In all cases in which the privilege of exchanging Series 2007 A Bonds or 
transferring the registered Series 2007 A Bonds are exercised, all Series 2007 A Bonds shall 



be delivered in accordance with the provisions of this Bond Legislation. All Series 2007 A 
Bonds surrendered in any such exchanges or transfers shall forthwith be cancelled by the Bond 
Registrar. For every such exchange or transfer of Series 2007 A Bonds, the Bond Registrar 
may make a charge sufficient to reimburse it for any tax, fee or other governmental charge 
required to be paid with respect to such exchange or transfer and the cost of preparing each 
new Bond upon each exchange or transfer, and any other expenses of the Bond Registrar 
incurred in connection therewith, which sum or sums shall be paid by the Issuer. The Bond 
Registrar shall not be obliged to make any such exchange or transfer of Series 2007 A Bonds 
during the period commencing on the 15th day of the month next preceding an interest 
payment date on the Series 2007 A Bonds or, in the case of any proposed redemption of 
Series 2007 A Bonds, next preceding the date of the selection of Bonds to be redeemed, and 
ending on such interest payment date or redemption date. 

Section 3.06. Bonds Mutilated, Destroyed. Stolen or Lost. In case any 
Series 2007 A Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may, 
in its discretion, issue, and the Bond Registrar shall, if so advised by the Issuer, authenticate 
and deliver, a new Bond of the same series and of like tenor as the Bonds so mutilated, 
destroyed, stolen or lost, in exchange and substitution for such mutilated Bond, upon surrender 
and cancellation of such mutilated Bond, or in lieu of and substitution for the Bond destroyed, 
stolen or lost, and upon the Holder's furnishing satisfactory indemnity and complying with 
such other reasonable regulations and conditions as the Issuer may prescribe and paying such 
expenses as the Issuer and the Bond Registrar may incur. All Bonds so surrendered shall be 
cancelled by the Bond Registrar and held for the account of the Issuer. If any such Bond shall 
have matured or be about to mature, instead of issuing a substitute Bond, the Issuer may pay 
the same, upon being indemnified as aforesaid, and if such Bond be lost, stolen or destroyed, 
without surrender thereof. 

Section 3.07. Bonds not to be Indebtedness of the Issuer. The 
Series 2007 A Bonds shall not, in any event, be or constitute a corporate indebtedness of the 
Issuer within the meaning of any constitutional or statutory provision or limitation, but shall 
be payable solely from the Net Revenues derived from the operation of the System as herein 
provided. No Holder or Holders of the Series 2007 A Bonds shall ever have the right to 
compel the exercise of the taxing power of the Issuer to pay the Series 2007 A Bonds or the 
interest, if any, thereon. 

Section 3.08. Bonds Secured by Pled~e  of Net Revenues: Lien Positions 
with respect to Prior Bonds. The payment of the debt service of all Series 2007 A Bonds shall 
be initially secured forthwith equally and ratably by a subordinate and junior lien on the Net 
Revenues derived from the operation of the System, on a parity with the Series 2003 A Bonds, 
until such time as the Series 1988 Bonds Reserve Account has been fully funded or the Series 
1988 Bonds have been paid in full or otherwise legally defeased. At that time, the lien 
position of the Series 2007 A Bonds and the Series 2003 A Bonds will automatically upgrade 
to a first lien position. Such Net Revenues in an amount sufficient to pay the principal of and 
interest on and other payments for the Series 2007 A Bonds and the Prior Bonds and to make 
the payments into all funds and accounts and all other payments provided for in the Bond 
Legislation, are hereby irrevocably pledged to such payments as the same become due. 



Section 3.09.- Deliverv of Bonds. The Issuer shall execute and deliver the 
Series 2007 A Bonds to the Bond ~ e ~ i s t r a r ,  andthe Bond Registrar shall authenticate, register 
and deliver the Series 2007 A Bonds to the original purchasers upon receipt of the documents 
set forth below: 

A. If other than the Authority, a list of the names in which 
the Series 2007 A Bonds are to be registered upon original 
issuance, together with such taxpayer identification and other 
information as the Bond Registrar may reasonably require; 

B. 1A request and authorization to the Bond Registrar on ' 
behalf of the Issuer, signed by an Authorized Officer, to 
authenticate and deliver the Series 2007 A Bonds to the original 
purchasers; 

C. An executed and certified copy of the Bond Legislation; 

D. An executed copy of the Loan Agreement; and 

E. The unqualified approving opinion of bond counsel on the 
Series 2007 A Bonds. 

Section 3.10. Form of Bonds. The text of the Series 2007 A Bonds shall 
be in substantially the following form, with such omissions, insertions and variations as may 
be necessary and desirable and authorized or permitted hereby, or by any Supplemental 
Resolution adopted prior to the issuance thereof: 



(FORM OF SERIES 2007 A BOND) 

UNITED STATES OF AMERICA 
STATE OF WEST VIRGINIA 

CITY OF FAIRMONT 
SEWER REVENUE BOND, SERIES 2007 A 

(WEST VIRGINIA SRF PROGRAM) 

KNOW ALL MEN BY THESE PRESENTS: That on this day of 
, 2007, the CITY OF FAIRMONT, a municipal corporation and political 

subdivision of the State of West Virginia in Marion County of said State (the "Issuer"), for 
value received, hereby promises to pay, solely from the special funds provided therefor, as 
hereinafter set forth, to the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY (the 
"Authority") or registered assigns the sum of DOLLARS 
($ ), or such lesser amount as shall have been advanced to the Issuer hereunder and 
not previously repaid, as set forth in the "Record of Advances" attached as EXHIBIT A hereto 
and incorporated herein by reference, in quarterly installments on March 1, June 1, 
September 1 and December 1 of each year, commencing 1 , 2 0 0 ,  as set 
forth on the "Debt Service Schedule" attached as EXHIBIT B hereto and incorporated herein 
by reference, with interest on each installment at the rate per m u m  set forth on said 
EXHIBIT B. The interest and SRF Administrative fee (as defined in the hereinafter described 
Bond Legislation) on this Bond shall be payable quarterly on March 1, June 1, September 1 
and December 1 of each year, commencing ,200 - , as set forth on Exhibit 
B attached hereto. 

Principal installments of this Bond are payable in any coin or currency which, 
on the respective dates of payment of such installments, is legal tender for the payment of 
public and private debts under the laws of the United States of America, at the office of the 
West Virginia Municipal Bond Commission, Charleston, West Virgi~ia (the "Paying Agent"). 
The interest on this Bond is payable by check or draft of the Paying Agent mailed to the 
registered owner hereof at the address as it appears on the books of The Huntington National 
Bank, Charleston, West Virginia, as registrar (the "Registrar"), on the 15th day of the month 
next preceding an interest payment date, or by such other method as shall be mutually 
agreeable so long as the Authority is the Registered Owner hereof. 

This Bond may be redeemed prior to its stated date of maturity in whole or in 
part, but only with the express written consent of the Authority and the West Virginia 
Department of Environmental Protection (the "DEP"), and upon the terms and conditions 
prescribed by, and otherwise in compliance with, the Loan Agreement (the "Loan 
Agreement") by and among the Issuer, the Authority and the DEP, dated , 
zoo-. 



This Bond is issued (i) to pay a portion of the costs of acquisition and 
construction of certain additions, betterments and improvements to the existing public 
sewerage system of the Issuer (the "Project"); and (ii) to pay certain costs of issuance of the 
Bonds of this Series (the "Bonds") and related costs. The existing public sewerage system of 
the Issuer, the Project, and any further additions, betterments or improvements thereto are 
herein called the "System. " This Bond is issued under the authority of and in full compliance 
with the Constitution and statutes of the State of West Virginia, including particularly 
Chapter 16, Article 13 and Chapter 22C, Article 2 of the West Virginia Code of 1931, as 
amended (collectively, the "Act"), a Bond Ordinance duly enacted by the Issuer on 

, 2007, and a Supplemental Resolution duly adopted by the Issuer on 
, 2007 (collectively, the "Bond Legislation"), and is subject to all the terms and 

conditions thereof. The Bond Legislation provides for the issuance of additional bonds under 
certain conditions, and such bonds would be entitled to be paid and secured equally and ratably 
from and by the funds and revenues and other security provided for the Bonds under the Bond 
Legislation. 

THIS BOND AND THE SERIES 2003 A BONDS (HEREINAFTER 
DEFINED) ARE INITIALLY ISSUED SUBORDINATE AND JUNIOR, WITH RESPECT 
TO LIENS, PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN 
ALL RESPECTS, TO THE ISSUER'S SEWERAGE SYSTEM REFUNDING REVENUE 
CAPITAL APPRECIATION BONDS, SERIES 1988, DATED NOVEMBER 30, 1988, 
ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $3,680,320 (THE 
"SERIES 1988 BONDS ") UNTIL SUCH TIME AS THE SEFUES 1988 BONDS RESERVE 
ACCOUNT HAS BEEN FULLY FUNDED OR THE SERIES 1988 BONDS HAVE BEEN 
PAID IN FULL OR OTHERWISE LEGALLY DEFEASED. AT THAT TIME, THE LIEN 
POSITION OF THE SERIES 2007 A BONDS AND THE SERIES 2003 A BONDS WILL 
AUTOMATICALLY UPGRADE TO A FIRST LIEN POSITION. THE SERIES 2007 A 
BONDS SHALL BE ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE AND 
SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS, TO THE 
ISSUER'S SEWER REVENUE BONDS, SERIES 2003 A (WEST VIRGINIA SRF 
PROGRAM), DATED JUNE 26, 2003, ISSUED IN THE ORIGINAL AGGREGATE 
PRINCIPAL AMOUNT OF $485,543 (THE "SENES 2003 A BONDS"). 

This Bond is payable only from and secured by a pledge of the Net Revenues 
(as defined in the Bond Legislation) to be derived from the operation of the System, initially 
junior and subordinate to the pledge of Net Revenues in favor of the Holders of the Series 
1988 Bonds until automatically upgraded as stated above, and from monies in the Reserve 
Account created under the Bond Legislation for the Bonds (the "Series 2007 A Bonds Reserve 
Account"), and unexpended proceeds of the Bonds. Such Net Revenues shall be sufficient to 
pay the principal of and interest on all bonds which may be issued pursuant to the Act and 
which shall be set aside as a special fund hereby pledged for such purpose. This Bond does 
not constitute a corporate indebtedness of the Issuer within the meaning of any constitutional 
or statutory provisions or limitations, nor shall the Issuer be obligated to pay the same or the 
interest, if any, hereon, except from said special fund provided from the Net Revenues, the 
monies in the Series 2007 A Bonds Reserve Account and unexpended proceeds of the Bonds. 



Pursuant to the Bond Legislation, the Issuer has covenanted and agreed to 
establish and maintain just and equitable rates and charges for the use of the System and the 
services rendered thereby, which shall be sufficient, together with other revenues of the 
System, to provide for the reasonable expenses of operation, repair and maintenance of the 
System, and for so long as the Series 1988 Bonds are outstanding, to leave a balance each year 
equal to at least 125% of (i) the maximum annual debt service on the Series 1988 Bonds and 
any bonds issued on a parity therewith; and (ii) the amount due under the Investment Purchase 
Agreement for the Series 1988 Bonds in each fiscal year. When the Series 1988 Bonds are 
no longer outstanding, the Issuer has covenanted in the Bond Legislation and in the ordinance 
authorizing the issuance of the Series 2003 A Bonds, to establish and maintain just and 
equitable rates and charges for the use of the System and the services rendered thereby, which 
shall be sufficient, together with other revenues of the System, to provide for the reasonable 
expenses of operation, repair and maintenance of the System, and to leave a balance each year 
equal to at least 115 % of the maximum amount required in any year for payment of principal 
of and interest, if any, on the Series 2007 A Bonds and all other obligations secured by a lien 
on or payable from such revenues on a parity with the Series 2007 A Bonds, including the 
Series 2003 A Bonds; provided that, in the event the amounts equal to or in excess of the 
reserve requirements are on deposit respectively in the Series 2007 A Bonds Reserve Account 
and any Reserve Accounts for obligations on a parity with the Series 2007 A Bonds, including 
the Series 2003 A Bonds, are funded at least at the requirement therefor, such balance each 
year need only equal at least 110% of the maximum amount required in any year for payment 
of principal of and interest, if any, on the Series 2007 A Bonds and all other obligations 
secured by a lien on or payable from such revenues on aparity with the Series 2007 A Bonds, 
including the Series 2003 A Bonds. The Issuer has entered into certain further covenants with 
the registered owners of the Bonds for the terms of which reference is made to the Bond 
Legislation. Remedies provided the registered owners of the Bonds are exclusively as 
provided in the Bond Legislation, to which reference is here made for a detailed description 
thereof. 

Subject to the registration requirements set forth herein, this Bond is 
transferable, as provided in the Bond Legislation, oldy upon the books of the Registrar (as 
defined in the Bond Legislation), by the registered owner, or by its attorney duly authorized 
in writing, upon the surrender of this Bond, together with a written instrument of transfer 
satisfactory to the Registrar, duly executed by the registered owner or its attorney duly 
authorized in writing. 

Subject to the registration requirements set forth herein, this Bond, under the 
provision of the Act is, and has all the qualities and incidents of, a negotiable instrument under 
the Uniform Commercial Code of the State of West Virginia. 

All money received from the sale of this Bond, after reimbursement and 
repayment of all amounts advanced for preliminary expenses as provided by law and the Bond 
Legislation, shall be applied solely to payment of the costs of the Project and costs of issuance 
hereof described in the Bond Legislation, and there shall be and hereby is created and granted 
a lien upon such monies, until so applied, in favor of the registered owner of this Bond. 



IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts, 
conditions and things required to exist, happen and be performed precedent to and at the 
issuance of this Bond do exist, have happened, and have been performed in due time, form 
and manner as required by law, and that the amount of this Bond, together with all other 
obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes 
of the State of West Virginia and that a sufficient amount of the Net Revenues of the System 
has been pledged to and will be set aside into said special fund by the Issuer for the prompt 
payment of the principal of this Bond. 

All provisions of the Bond Legislation, resolutions and statutes under which this 
Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the same 
extent as if written fully herein. 

[The Remainder of This Page is Intentionally Left Blank] 



IN WITNESS WHEREOF, the CITY OF FAIRMONT has caused this Bond 
to be signed by its Mayor and City Manager, and its corporate seal to be hereunto affixed and 
attested by its City Clerk, and has caused this Bond to be dated as of the date set forth in the 
first paragraph hereof. 

[SEAL] 

ATTEST: 

City Clerk 

- 

Mayor 

city Manager 



(Form of) 

CERTIFICATE OF AUTHENTICATION AND REGISTRATION 

This Bond is one of the Series 2007 A Bonds described in the within-mentioned 
Bond Legislation and has been duly registered in the name of the registered owner set forth 
above, as of the date set forth below. 

Date: , 2007. 

THE HUNTINGTON NATIONAL BANK 
as Registrar 

Authorized Officer 



EXHIBIT A 

RECORD OF ADVANCES 

AMOUNT DATE AMOUNT DATE 

TOTAL 



EXHIBIT B 

DEBT SERVICE SCHEDULE 



(Form of) 

ASSIGNMENT 

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto 

the within Bond and does hereby irrevocably constitute and appoint 
, Attorney to transfer the said Bond on 

the books kept for registration of the within Bond of the said Issuer with full power of 
substitution in the premises. 

Dated: 7 -- 

In the presence of: 



Section 3.11. Sale of Bonds: A~proval  and Ratification of 
Execution of Loan Agreement. The Series 2007 A Bonds shall be sold to the Authority, 
pursuant to the terms and conditions of the Loan Agreement. If not so authorized by previous 
ordinance or resolution, the Mayor and City Manager are specifically authorized and directed 
to execute the Loan Agreement in the form attached hereto as "Exhibit A" and made a part 
hereof, and the City Clerk is directed to affix the seal of the Issuer, attest the same and deliver 
the Loan Agreement to the Authority, and any such prior execution and delivery is hereby 
authorized, approved, ratified and confirmed. The Loan Agreement, including all schedules 
and exhibits attached thereto, are hereby approved and incorporated into this Bond Legislation. 

Section 3.12. "Amended Schedule" Filing. Within 60 days 
following the Completion Date of the Project, the Issuer will file with the Authority and the 
DEP a schedule, the form of which will be provided by the DEP, setting forth the actual costs 
of the Project and sources of funds therefor. 



ARTICLE IV 

IpESERVED] 



ARTICLE V 

FUNDS AND ACCOUNTS; SYSTEM REVENUES AND APPLICATION THEREOF 

Section 5.0 1. Establishment of Funds and Accounts with Depository 
Bank. The following special funds or accounts are hereby created with (or continued if 
previously established by the Prior Ordinances) and shall be held by the Depository Bank, 
separate and apart from all other funds or accounts of the Depository Bank and the Issuer and 
from each other: 

(1) Revenue Fund (established by the Prior 
Ordinances) ; 

(2) Operation and Maintenance Fund (established by the Prior 
Ordinances); 

(3) Depreciation Fund (established by the Prior Ordinances); 
and 

(4) Series 2007 A Bonds Construction Trust Fund. 

Section 5.02. Establishment of Funds and Accounts with 
Commission. The following special funds or accounts are hereby created (or continued if 
previously established by Prior Ordinance) with and shall be held by the Cornrnission, separate 
and apart from all other funds or accounts of the Commission and the Issuer and from each 
other: 

(1) Series 1988 Bonds Sinking Fund (established by 
the Prior Ordinances); 

(2) Series 1988 Bonds Reserve Account (established by the 
Prior Ordinances) ; 

(3) Series 2003 A Bonds Sinking Fund (established by the 
Prior Ordinances); 

(4) Series 2003 A Bonds Reserve Account (established by the 
Prior Ordinances); 

(5) Series 2007 A Bonds Sinking Fund; and 

(6) Series 2007 A Bonds Reserve Account. 

Section 5.03. Svstem Revenues: Flow of Funds. A. The entire 
Gross Revenues derived from the operation of the System shall be deposited upon receipt in 
the Revenue Fund. The Revenue Fund shall constitute a trust fund for the purposes provided 
in the Prior Ordinances and this Bond Legislation and shall be kept separate and distinct from 



all other funds of the Issuer and the Depository Bank and used only for the purposes and in 
the manner provided in this Bond Legislation and in the Prior Ordinances. All revenues at any 
time on deposit in the Revenue Fund shall be initially disposed of only in the following manner 
and order of priority: 

(1) The Issuer shall first, each month, transfer from the 
Revenue Fund and deposit in the Operation and Maintenance 
Fund an amount sufficient to pay current Operating Expenses of 
the System. 

(2) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Commission for deposit in the Series 1988 Bonds Sinking Fund, 
the amount required by the Prior Ordinances to pay interest on 
the Series 1988 Bonds. 

(3) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Commission for deposit in the Series 1988 Bonds Sinking Fund, 
the amount required by the Prior Ordinances to pay the principal 
of the Series 1988 Bonds. 

(4) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Commission for deposit in the Series 1988 Bonds Reserve 
Account, the amount required by the Prior Ordinances to be 
deposited therein. 

(5) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Depository Bank for deposit in the Depreciation Fund, an 
amount equal to 2 112% of the Gross Revenues each month (as 
previously set forth in the Prior Ordinances and not in addition 
thereto), exclusive of any payments for account of any Reserve 
Account. All funds in the Depreciation Fund shall be kept apart 
from all other funds of the Issuer or of the Depository Bank and 
shall be invested and reinvested in accordance with Article VIII 
hereof. Withdrawals and disbursements may be made from the 
Depreciation Fund for replacements, repairs, improvements or 
extensions to the System; provided, that any deficiencies in any 
Reserve Account (except to the extent such deficiency exists 
because the required payments into such accounts have not, as of 
the date of determination of a deficiency, funded such accounts 
to the maximum extent required hereof) shall be promptly 
eliminated with monies from the Depreciation Fund. 



(6) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Commission, commencing 3 months prior to the first date of 
payment of interest on the Series 2007 A Bonds for which 
interest has not been capitalized or as required in the Loan 
Agreement, for deposit in the Series 2007 A Bonds Sinking 
Fund, an amount equal to 113rd of the amount of interest which 
will become due on the Series 2007 A Bonds on the next ensuing 
quarterly interest payment date; provided that, in the event the 
period to elapse between the date of such initial deposit in the 
Series 2007 A Bonds Sinking Fund and the next quarterly interest 
payment date is less than 3 months, then such monthly payments 
shall be increased proportionately to provide, 1 month prior to 
the next quarterly interest payment date, the required amount of 
interest coming due on such date. 

(7) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and simultaneously remit 
to the Commission (i) for deposit in the Series 2003 A Bonds 
Sinking Fund, the amounts required by the Prior Ordinances to 
pay the principal of the Series 2003 A Bonds; and (ii) 
commencing 3 months prior to the first date of payment of 
principal of the Series 2007 A Bonds, for deposit in the 
Series 2007 A Bonds Sinking Fund, an amount equal to 113rd of 
the amount of principal which will mature and become due on 
the Series 2007 A Bonds on the next ensuing quarterly principal 
payment date; provided that, in the event the period to elapse 
between the date of such initial deposit in the Series 2007 A 
Bonds Sinking Fund and the next quarterly principal payment 
date is less than 3 months, then such monthly payment shall be 
increased proportionately to provide, 1 month prior to the next 
quarterly principal payment date, the required amount of 
principal coming due on such date. 

(8) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Commission (i) for deposit in the Series 2003 A Bonds Reserve 
Account, the amounts required by the Prior Ordinances to be 
deposited therein; and (ii) commencing 3 months prior to the first 
date of payment of principal of the Series 2007 A Bonds, if not 
fully funded upon issuance of the Series 2007 A Bonds, for 
deposit in the Series 2007 A Bonds Reserve Account,"an amount 
equal to 11120th of the Series 2007 A Bonds Reserve 
Requirement; provided that, no further payments shall be made 
into the Series 2007 A Bonds Reserve Account when there shall 
have been deposited therein, and as long as there shall remain on 



deposit therein, an amount equal to the Series 2007 A Bonds 
Reserve Requirement. 

At such time as the Series 1988 Bonds Reserve Account has been fully funded 
or when the Series 1988 Bonds are no longer outstanding, and the Series 2007 A Bonds and 
the Series 2003 A Bonds hold a first lien position on a parity with the Series 1988 Bonds, all 
revenues at any time on deposit in the Revenue Fund shall then be disposed of only in the 
following manner and order of priority: 

(1) The Issuer shall first, each month, transfer from the 
Revenue Fund and deposit in the Operation and Maintenance 
Fund an amount sufficient to pay current Operating Expenses of 
the System. 

(2) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Commission: (i) for deposit in the Series 1988 Bonds Sinking 
Fund, the amount required by the Prior Ordinances to pay 
interest on the Series 1988 Bonds; and (ii) commencing 3 months 
prior to the first date of payment of interest on the Series 2007 
A Bonds for which interest has not been capitalized or as 
required in the Loan Agreement, for deposit in the Series 2007 
A Bonds Sinking Fund, an amount equal to 113rd of the amount 
of interest which will become due on the Series 2007 A Bonds on 
the next ensuing quarterly interest payment date; provided that, 
in the event the period to elapse between the date of such initial 
deposit in the Series 2007 A Bonds Sinking Fund and the next 
quarterly interest payment date is less than 3 months, then such 
monthly payments shall be increased proportionately to provide, 
1 month prior to the next quarterly interest payment date, the 
required amount of interest coming due on such date. 

(3) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and simultaneously remit 
to the Commission (i) for deposit in the Series 2003 A Bonds 
Sinking Fund and the Series 1988 Bonds Sinking Fund, the 
amount required by the Prior Ordinances to pay the principal of 
the Prior Bonds; and (ii) commencing 3 months prior to the first 
date of payment of principal of the Series 2007 A Bonds, for 
deposit in the Series 2007 A Bonds Sinking Fund, an amount 
equal to 113rd of the amount of principal which will mature and 
become due on the Series 2007 A Bonds on the next ensuing 
quarterly principal payment date; provided that, in the event the 
period to elapse between the date of such initial deposit in the 
Series 2007 A Bonds Sinking Fund and the next quarterly 
principal payment date is less than 3 months, then such monthly 
payment shall be increased proportionately to provide, 1 month 



prior to the next quarterly principal payment date, the required 
amount of principal coming due on such date. 

(4) The Issuer shall next, on the first day of each 
month, transfer fromthe Revenue Fund and simultaneously remit 
to the Commission (i) for deposit in the Series 1988 Bonds 
Reserve Account and the Series 2003 A Bonds Reserve Account, 
the amounts required by the Prior Ordinances to be deposited 
therein; and (ii) commencing 3 months prior to the first date of 
payment of principal of the Series 2007 A Bonds, if not fully 
funded upon issuance of the Series 2007 A Bonds, for deposit in 
the Series 2007 A Bonds Reserve Account, an amount equal to 
11120th of the Series 2007 A Bonds Reserve Requirement; 
provided that, no further payments shall be made into the 
Series 2007 A Bonds Reserve Account when there shall have 
been deposited therein, and as long as there shall remain on 
deposit therein, an amount equal to the Series 2007 A Bonds 
Reserve Requirement. 

(5)  The 1ssuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Depository Bank for deposit in the Depreciation Fund, an 
amount equal to 2 1/2 % of the Gross Revenues each month (as 
previously set forth in the Prior Ordinances and not in addition 
thereto), exclusive of any payments for account of any Reserve 
Account. All funds in the Depreciation Fund shall be kept apart 
from all other funds of the Issuer or of the Depository Bank and 
shall be invested and reinvested in accordance with Article VIII 
hereof. Withdrawals and disbursements may be made from the 
Depreciation Fund for replacements, repairs, improvements or 
extensions to the System; provided, that any deficiencies in any 
Reserve Account (except to the extent such deficiency exists 
because the required payments into such accounts have not, as of 
the date of determination of a deficiency, funded such accounts 
to the maximum extent required hereof) shall be promptly 
eliminated with monies from the Depreciation Fund. 

Monies in the Series 2007 A Bonds Sinking Fund shall be used only for the 
purposes of paying principal of and interest, if any, on the Series 2007 A Bonds as the same 
shall become due. Monies in the Series 2007 A Bonds Reserve Account shall be used only 
for the purposes of paying principal of and interest, if any, on the Series 2007 A Bonds as the 
same shall come due, when other monies in the Series 2007 A Bonds Sinking Fund are 
insufficient therefor, and for no other purpose. 

All investment earnings on monies in the Series 2007 A Bonds Sinking Fund and 
the Series 2007 A Bonds Reserve Account shall be returned, not less than once each year, by 
the Commission to the Issuer, and such amounts shall, during construction of the Project, be 
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('1 deposited in the Series 2007 A Bonds Construction Trust Fund, and following completion of 
construction of the Project, shall be deposited in the Revenue Fund and applied in full, first 
to the next ensuing interest payment, if any, due on the Series 2007 A Bonds and then to the 
next ensuing principal payment due thereon. 

Any withdrawals from the Series 2007 A Bonds Reserve Account which result 
in a reduction in the balance of the Series 2007 A Bonds Reserve Account to below the 
Series 2007 A Bonds Reserve Requirement shall be subsequently restored from the first Net 
Revenues available after all required payments have been made in full in the priority as set 
forth above. 

As and when additional Bonds ranking on a parity with the Series 2007 A Bonds 
are issued, provision shall be made for additional payments into the respective sinking fund 
sufficient to pay the interest on such additional parity Bonds and accomplish retirement thereof 
at maturity and to accumulate a balance in the respective reserve account in an amount equal 
to the requirement therefor. 

The Issuer shall not be required to make any further payments into the 
Series 2007 A Bonds Sinking Fund or into the Series 2007 A Bonds Reserve Account when 
the aggregate amount of funds therein are at least equal to the aggregate principal amount of 
the Series 2007 A Bonds issued pursuant to this Bond Legislation then Outstanding and all 
interest to accrue until the maturity thereof. 

Principal, interest or reserve payments, whether for a deficiency or otherwise, 
shall initially be made, with respect to the Series 1988 Bonds and thereafter, with respect to 
the Series 2007 A Bonds and the Series 2003 A Bonds, until such time as the Series 2007 A 
Bonds and the Series 2003 A Bonds are upgraded to a first lien position; at that time, all 
previously mentioned payments shall thereafter be made on a parity and pro rata basis with 
respect to the Series 2007 A Bonds, the Series 2003 A Bonds, and the Series 1988 Bonds, if 
then outstanding. 

The Commission is hereby designated as the fiscal agent for the administration 
of the Series 2007 A Bonds Sinking Fund and the Series 2007 A Bonds Reserve Account 
created hereunder, and all required amounts shall be remitted to the Commission from the 
Revenue Fund by the Issuer at the times provided herein. If required by the Authority at 
anytime, the Issuer shall make the necessary arrangements whereby required payments into 
the Series 2007 A Bonds Sinking Fund and the Series 2007 A Bonds Reserve Account shall 
be. automatically debited from the Revenue Fund and electronically transferred to the 
Commission on the dates required hereunder. 

Monies in the Series 2007 A Bonds Sinking Fund and the Series 2007 A Bonds 
Reserve Account shall be invested and reinvested by the Commission in accordance with 
Section 8.0 1 hereof. 

The Series 2007 A Bonds Sinking Fund and the Series 2007 A Bonds Reserve 
Account shall be used solely and only for, and are hereby pledged for, the purpose of 
servicing the Series 2007 A Bonds under the conditions and restrictions set forth herein. 



B. The Issuer shall, on the first day of each month (if the first day is not a 
business day, then the first business day of each month), deposit with the Commission the 
required interest, if any, principal and reserve account payments with respect to the 
Series 2007 A Bonds and all such payments shall be remitted to the Commission with 
appropriate instructions as to the custody, use and application thereof consistent with the 
provisions of this Bond Legislation. The Issuer shall, on the first day of each month (if the 
first day is not a business day, then the first business day of each month) deposit with the 
Commission, the SRF Administrative Fee as set forth in the Schedule Y attached to the Loan 
Agreement. 

C. The Issuer shall complete the "Monthly Payment Form, " a form of which 
is attached to the Loan Agreement, and submit a copy of said form along with a copy of its 
payment check to the Authority by the 5th day of such calendar month. 

D. Whenever all of the required and provided transfers and payments from 
the Revenue Fund into the several special funds, as hereinbefore provided, are current and 
there remains in the Revenue Fund a balance in excess of the estimated amounts required to 
be so transferred and paid into such funds during the following month or such other period as 
required by law, such excess shall be considered Surplus Revenues. Surplus Revenues may 
be used for any lawful purpose of the System. 

E. The Issuer shall remit from the Revenue Fund to the Commission, the 
Registrar, the Paying Agent or the Depository Bank, on such dates as the Commission, the 
Registrar, the Paying Agent or the Depository Bank, as the case may be, shall require, such 
additional sums as shall be necessary to pay their respective charges and fees then due. In the 
case of payments to the Commission under this paragraph, the Issuer shall, if required by the 
Authority anytime make the necessary arrangements whereby such required payments shall 
be automatically debited from the Revenue Fund and electronically transferred to the 
Commission on the dates required. 

F. The monies in excess of the maximum amounts insured by FDIC in all 
funds and accounts shall at all times be secured, to the full extent thereof in excess of such 
insured sum, by Qualified Investments as shall be eligible as security for deposits of state and 
municipal funds under the laws of the State. 

G. If on any monthly payment date the revenues are insufficient to place the 
required amount in any of the funds and accounts as hereinabove provided, the deficiency shall 
be made up in the subsequent payments in addition to the payments which would otherwise be 
required to be made into the funds and accounts on the subsequent payment dates; provided, 
however, that the priority of curing deficiencies in the funds and accounts herein shall be in 
the same order as payments are to be made pursuant to this Section 5.03 and the relevant 
provisions of the Prior Ordinances, and the Net Revenues shall be applied to such deficiencies 
before being applied to any other payments hereunder. 

H. All remittances made by the Issuer to the Commission and the Depository 
Bank shall clearly identify the fund or account into which each amount is to be deposited. 



I. The Gross Revenues of the Systein shall only be used for purposes of the 
System. 

J. All Tap Fees shall be deposited by the Issuer, as received, in the 
Series 2007 A Bonds Construction Trust Fund, and following completion of the Project, shall 
be deposited in the Revenue Fund and may be used for any lawful purpose of the System. 



ARTICLE VI 

BOND PROCEEDS; CONSTRUCTION DISBURSEMENTS 

Section 6.01. A~ulication of Bond Proceeds; Pledrre of Unemended 
Bond Proceeds. From the monies received from the sale of the Series 2007 A Bonds, the 
following amounts shall be first deducted and deposited in the order set forth below: 

A. From the proceeds of the Series 2007 A Bonds, there shall first be 
deposited with the Commission in the Series 2007 A Bonds Sinking Fund, the amount, if any, 
set forth in the Supplemental Resolution as capitalized interest. 

B. Next, from the proceeds of the Series 2007 A Bonds, there shall be 
deposited with the Commission in the Series 2007 A Bonds Reserve Account, the amount, if 
any, set forth in the Supplemental Resolution for funding of the Series 2007 A Bonds Reserve 
Account. 

C. As the Issuer receives advances of the remaining monies derived from 
the sale of the Series 2007 A Bonds, such monies shall be deposited with the Depository Bank 
in the Series 2007 A Bonds Construction Trust Fund and applied solely to payment of Costs 
of the Project in the manner set forth in Section 6.02 hereof, and until expended, are hereby 
pledged as additional security for the Series 2007 A Bonds. 

D. After completion of construction of the Project, as certified by the 
Consulting Engineers, and all costs have been paid, any remaining proceeds of the 
Series 2007 A Bonds shall be expended as directed by the DEP. 

Section 6.02. Disbursements From the Series 2007 A Bonds 
Construction Trust Fund. On or before the Closing Date, the Issuer shall have delivered to 
the Authority and the DEP a report listing the specific purposes for which the proceeds of the 
Series 2007 A Bonds will be expended and the disbursement procedures of such proceeds, 
including an estimated monthly draw schedule. Payments for Costs of the Project shall be - 

made monthly. 

Except as provided in Section 6.01 hereof, disbursements from the Series 
2007 A Bonds Construction Trust Fund shall be made only after submission to, and approved 
from, the Authority and the DEP of the following: 

(1) a completed and signed "Payment Requisition Form," a form of which is 
attached to the Loan Agreement, in compliance with the construction schedule; 
and 

(2) a certificate, signed by an Authorized Officer and the Consulting Engineers, 
stating that: 



(A) None of the items for which the payment is 
proposed to be made has formed the basis for any disbursement 
theretofore made; 

(B) Each item for which the payment is proposed to be 
made is or was necessary in connection with the Project and 
constitutes a Cost of the Project; 

(C) Each of such costs has been otherwise properly 
incurred; and 

(D) Payment for each of the items proposed is then due 
and owing. 

Pending such application, monies in the Series 2007 A Bonds Construction Trust 
Fund shall be invested and reinvested in Qualified Investments at the written direction of the 
Issuer. 



ARTICLE VII 

ADDITIONAL COVENANTS OF THE ISSUER 

Section 7.0 1. General Covenants of the Issuer. All the covenants, 
agreements and provisions of this Bond Legislation shall be and constitute valid and legally 
binding covenants of the Issuer and shall be enforceable in any court of competent jurisdiction 
by any Holder or Holders of the Series 2007 A Bonds. In addition to the other covenants, 
agreements and provisions of this Bond Legislation, the Issuer hereby covenants and agrees 
with the Holders of the Series 2007 A Bonds as hereinafter provided in this Article VII. All 
such covenants, agreements and provisions shall be irrevocable, except as provided herein, 
as long as any of the Series 2007 A Bonds or the interest, if any, thereon is Outstanding and 
unpaid. 

Section 7.02. Bonds not to be Indebtedness of the Issuer. The 
Series 2007 A Bonds shall not be nor constitute a corporate indebtedness of the Issuer within 
the meaning of any constitutional, statutory or charter limitation of indebtedness, but shall be 
payable solely from the funds pledged for such payment by this Bond Legislation. No Holder 
or Holders of any Series 2007 A Bonds shall ever have the right to compel the exercise of the 
taxing power of the Issuer to pay the Series 2007 A Bonds or the interest, if any, thereon. 

Section 7.03. Bonds Secured bv Pledge of Net Revenues; Lien 
Positions with Res~ect to Prior Bonds. The payment of the debt service of all Series 2007 A 
Bonds shall be initialIy secured forthwith equally and ratably by a subordinate and junior lien 
on the Net Revenues derived from the operation of the System, on a parity with the lien on 
such Net Revenues with the Series 2003 A Bonds, until such time as the Series 1988 Bonds 
Reserve Account has been fully funded or the Series 1988 Bonds have been paid in full or 
otherwise legally defeased. At that time, the lien position of the Series 2007 A Bonds and the 
Series 2003 A Bonds will automatically upgrade to a first lien position. Such Net Revenues 
in an amount sufficient to pay the principal of and interest on and other payments for the 
Series 2007 A Bonds and the Prior Bonds and to make the payments into all funds and 
accounts and all other payments provided for in the Bond Legislation, are hereby irrevocably 
pledged to such payments as the same become due. 

Section 7.04. Rates and Charges. The Issuer has obtained any and 
all approvals of rates and charges required by State law and has taken any other action 
required to establish and impose such rates and charges, with all requisite appeal periods 
having expired without successful appeal. Such rates and charges shall be sufficient to comply 
with the requirements of the Loan Agreement. The initial schedule of rates and charges for 
the services and facilities of the System shall be as set forth and approved and described in the 
Final Order of the Public Service Commission of West Virginia, entered on August 3 1,2006, 
in the following consolidated cases: Case No. 06-0348-S-CN and Case No. 06-0417-S-MA, 
which rates are incorporated herein by reference as a part hereof. 

So long as the Series 2007 A Bonds are outstanding, the Issuer covenants and 
agrees to fix and collect rates, fees and other charges for the use of the System and to take all 



such actions necessary to provide funds sufficient to produce the required sums set forth in the 
Bond Legislation and in compliance with the Loan Agreement. In the event the schedule of 
rates and charges initially established for the System in connection with the Series 2007 A 
Bonds shall prove to be insufficient to produce the required sums set forth in this Bond 
Legislation and the Loan Agreement, the Issuer hereby covenants and agrees that it will, to 
the extent or in the manner authorized by law, immediately adjust and increase such schedule 
of rates and charges and take all such actions necessary to provide funds sufficient to produce 
the required sums set forth in this Bond Legislation and the Loan Agreement. 

Section 7.05. Sale of the System. So long as the Prior Bonds are 
outstanding, the Issuer shall not sell, mortgage, lease or otherwise dispose of or encumber the 
System, or any part thereof, except as provided in the Prior Ordinances. Additionally, so long 
as the Series 2007 A Bonds are outstanding and except as otherwise required by law or with 
the written consent of the Authority and the DEP, the System may not be sold, mortgaged, 
leased or otherwise disposed of, except as a whole, or substantially as a whole, and only if the 
net proceeds to be realized shall be sufficient to hl ly  pay all the Bonds Outstanding in 
accordance with Article X hereof. The proceeds from any such sale, mortgage, lease or other 
disposition of the System shall, with respect to the Series 2007 A Bonds, immediately be 
remitted to the Commission for deposit in the Series 2007 A Bonds Sinking Fund, and, with 
the written permission of the Authority or in the event the Authority is no longer a 
Bondholder, the Issuer shall direct the Commission to apply such proceeds to the payment of 
principal of and interest, if any, on the Series 2007 A Bonds. Any balance remaining after 
the payment of the Bonds and the interest , if any, thereon shall be remitted to the Issuer by 
the Commission unless necessary for the payment of other obligations of the Issuer payable 
out of the revenues of the System. 

The foregoing provision notwithstanding, the Issuer shall have and hereby 
reserves the right to sell, lease or otherwise dispose of any of the property comprising a part 
of the System hereinafter determined in the manner provided herein to be no longer necessary, 
useful or profitable in the operation thereof. Prior to any such sale, lease or other disposition 
of such property, if the amount to be received therefor, together with all other amounts 
received during the same Fiscal Year for such sales, leases or other dispositions of such 
properties, is not in excess of $10,000, the Issuer shall, by resolution duly adopted, determine 
that such property comprising a part of the System is no longer necessary, useful or profitable 
in the operation thereof and may then provide for the sale of such property. The proceeds of 
any such sale shall be deposited in the Depreciation Fund. If the amount to be received from 
such sale, lease or other disposition of said property, together with all other amounts received 
during the same Fiscal Year for such sales, leases or other dispositions of such properties, 
shall be in excess of $10,000 but not in excess of $50,000, the Issuer shall first, in writing 
determine upon consultation with the Consulting Engineers that such property comprising a 
part of the System is no longer necessary, useful or profitable in the operation thereof and may 
then, if it be so advised, by resolution duly adopted, authorize such sale, lease or other 
disposition of such property upon public bidding in accordance with the laws of the State. The 
proceeds of any such sale shall be remitted by the Issuer to the Commission for deposit in the 
Sinking Funds for prepayment of the Bonds. The payment of such proceeds into the 
Depreciation Fund and the Sinking Funds shall not reduce the amounts required to be paid into 
such funds by other provisions of this Bond Legislation. 



No sale, lease or other disposition of the properties of the System shall be made 
by the Issuer if the proceeds to be derived therefrom, together with all other amounts received 
during the same Fiscal Year for such sales, leases, or other dispositions of such properties, 
shall be in excess of $50,000 and insufficient to pay all Bonds then Outstanding without the 
prior approval and consent in writing of the Holders of the Bonds then Outstanding. The 
Issuer shall prepare the form of such approval and consent for execution by the then Holders 
of the Bonds for the disposition of the proceeds of the sale, lease or other disposition of such 
properties of the System. 

Section 7.06. Issuance of Other Obligations Pavable Out of 
Revenues and General Covenant Against Encumbrances. Until such time as the Series 1988 
Bonds Reserve Account is fully funded, and except as provided for in Section 7.06 and 
Section 7.07 hereof, the Issuer shall not issue any obligations whatsoever payable from the 
revenues of the System which rank prior 'to, or equally, as to lien on and source of and 
security for payment from such revenues with the Series 2007 A Bonds and the Series 2003 
A Bonds. All obligations issued by the Issuer after the issuance of the Series 2007 A Bonds 
and payable from the revenues of the System, except such additional parity Bonds, shall 
contain an express statement that such obligations are junior and subordinate, as to lien on and 
source of and security for payment from such revenues and in all other respects, to the 
Series 2007 A Bonds; provided, that no such subordinate obligations shall be issued unless all 
payments required to be made into all funds and accounts established by this Bond Legislation 
have been made and are current at the time of the issuance of such subordinate obligations. 

Except as provided above, the Issuer shall not create, or cause or permit to be 
created, any debt, lien, pledge, assignment, encumbrance or any other charge having priority 
over or being on a parity with the lien of the Series 2007 A Bonds, and the interest thereon, 
upon any of the income and revenues of the System pledged for payment of the Series 2007 A 
Bonds and the interest, if any, thereon in this Bond Legislation, or upon the System or any 
part thereof. 

The Issuer shall give the Authority and the DEP prior written notice of its 
issuance of any other obligations to be used for the System, payable from the revenues of the 
System or from any grants for the Project, or any other obligations related to the Project or 
the System. . . 

Section 7.07. Paritv Bonds. So long as the Prior Bonds are 
outstanding, the limitations on the issuance of parity _obligations set forth in the Prior 
Ordinances shall be applicable. The Issuer hereby covenants that it will not issue any 
additional bonds until the Series 1988 Bonds Reserve Account is fully funded and the Series 
2007 A Bonds and Series 2003 A Bonds are on a parity with the Series 1988 Bonds, or until 
such time as the Series 1988 Bonds have been paid in full or legally defeased. While the 
Series 1988 Bonds are outstanding, the Issuer shall not issue any additional bonds without the 
written consent of the Authority and the DEP. When the Series 2007 A Bonds and the Series 
2003 A Bonds have been elevated to a first lien position, the Issuer further covenants that no 
Parity Bonds, payable out of the revenues of the System, shall be issued after the issuance of 
the Series 2007 A Bonds pursuant to this Bond Legislation, without the prior written consent 



of the Authority and the DEP under the conditions and in the manner herein provided (unless 
less restrictive than the provisions of the Prior Ordinances). 

All Parity Bonds issued hereunder shall be on a parity in all respects with the 
Series 2007 A Bonds. 

No such Parity Bonds shall be issued except for the purpose of financing the 
costs of design, acquisition or construction of additions, extensions, betterments or 
improvements to the System or refunding any outstanding Bonds of the Issuer, or both such 
purposes. 

So long as the Series 1988 Bonds are outstanding, no Parity Bonds shall be 
issued at any time, however, unless and until there has been procured and filed with the City 
Clerk a written statement by Independent Certified Public Accountants, based upon the 
necessary investigation and certification by the Consulting Engineers, reciting the conclusion 
that the Net Revenues actually derived, subject to the adjustments hereinafter provided, from 
the System during any 12 consecutive months within the 18 months immediately preceding the 
date of the actual issuance of such additional Parity Bonds, plus the estimated average 
increased annual Net Revenues to be received in each of the 3 succeeding years after the 
completion of the improvements to be financed by such additional Parity Bonds, shall not be 
less than 125% of the average annual amount which will become due for principal of and 
interest on the following: 

(1). The Series 1988 Bonds; 

(2) Any additional Parity Bonds theretofore issued 
pursuant to the provisions contained in the Prior Ordinances then 
Outstanding (including the Series 2003 A Bonds and Series 2007 
A Bonds); and 

(3) The additional Parity Bonds then proposed to be 
issued. 

When the Series 1988 Bonds are no longer outstanding and so long as the Series 
2007 A Bonds and the Series 2003 A Bonds are still outstanding, no Parity Bonds shall be 
issued at any time, however, unless and until there has been procured and filed with the City 
Clerk a written statement by the Independent Certified Public Accountants reciting the 
conclusion that the Net Revenues actually derived, subject to the adjustments hereinafter 
provided for, from the System during any 12 consecutive months within the 18 months 
immediately preceding the date of the actual issuance of such Parity Bonds, plus the estimated 
average increased annual Net Revenues to be received in each of the 3 succeeding years after 
the completion of the improvements to be fmanced by such Parity Bonds, if any, shall not be 
less than 115% of the largest aggregate amount that will mature and become due in any 
succeeding Fiscal Year for principal of and interest, if any, on the following: 

(1) The Bonds then Outstanding; 



(2)- Any Parity Bonds theretofore issued pursuant to the 
provisions contained in this Bond Legislation then Outstanding; 
and 

(3) The Parity Bonds then proposed to be issued. 

The "estimated average increased annual Net Revenues to be received in each 
of the 3 succeeding years," as that term is used in the computation provided in the above 
paragraph, shall refer only to the increased Net Revenues estimated to be derived from the 
improvements to be financed by such Parity Bonds and any increase in rates enacted by the 
Issuer, the time for appeal of which shall have expired (without successful appeal) prior to the 
issuance of such Parity Bonds, and shall not exceed the amount to be stated in a certificate of 
the Independent Certified Public Accountants, which shall be filed in the office of the City 
Clerk prior to the issuance of such Parity Bonds. 

The Net Revenues actually derived from the System during the 12-consecutive 
month period hereinabove referred to may be adjusted by adding to such Net Revenues such 
additional Net Revenues which would have been received, in the opinion of the Independent 
Certified Public Accountants, as stated in a certificate, on account of increased rates, rentals, 
fees and charges for the System enacted by the Issuer, the time for appeal of which shall have 
expired (without successful appeal) prior to issuance of such Parity Bonds. 

All covenants and other provisions of this Bond Legislation (except as to details 
of such Parity Bonds inconsistent herewith) shall be for the equal benefit, protection and 
security of the Holders of the Bonds and the Holders of any Parity Bonds subsequently issued 
from time to time within the limitations of and in compliance with this section. Bonds issued 
on a parity, regardless of the time or times of their issuance, shall rank equally with respect 
to their lien on the Net Revenues of the System and their source of and security for payment 
from said Net Revenues, without preference of any Bond of one series over any other Bond 
of the same series. The Issuer shall comply fully with all the increased payments into the 
various funds and accounts created in this Bond Legislation required for and on account of 
such Parity Bonds, in addition to the payments required for Bonds theretofore issued pursuant 
to this Bond Legislation. 

Parity Bonds shall not be deemed to include bonds, notes, certificates or other 
obligations subsequently issued, the lien of which on the revenues of the System is subject to 
the prior and superior lien of the Series 2007 A Bonds on such revenues. The Issuer shall not 
issue any obligations whatsoever payable from the revenues of the System, or any part thereof, 
which rank prior to or, except in the manner and under the conditions provided in this section, 
equally, as to lien on and source of and security for payment from such revenues, with the 
Series 2007 A Bonds. 

No Parity Bonds shall be issued at any time, however, unless all of the payments 
into the respective funds and accounts provided for in this Bond Legislation with respect to the 
Bonds then Outstanding, and any other payments provided for in this Bond Legislation, shall 
have been made in full as required to the date of delivery of the Parity Bonds, and the Issuer 



then be in full compliance with all the covenants, agreements and terms of this Bond 
Legislation. 

Section 7.08. Books: Records and Audit. The Issuer shall keep 
complete and accurate records of the cost of acquiring the Project site and the costs of 
acquiring, constructing and installing the Project. The Issuer shall permit the Authority and 
the DEP or their agents and representatives, to inspect all books, documents, papers and 
records relating to the Project and the System at all reasonable times for the purpose of audit 
and examination. The Issuer shall submit to the Authority and the DEP such documents and 
information as they may reasonably require in connection with the acquisition, construction 
and installation of the Project, the operation and maintenance of the System and the 
administration of the loan or any grants or other sources of financing for the Project. 

The Issuer shall permit the Authority and the DEP or their agents and 
representatives, to inspect all records pertaining to the operation and maintenance of the 
System at all reasonable times following completion of construction of the Project and 
commencement of operation thereof, or, if the Project is an improvement to an existing 
system, at any reasonable time following commencement of construction. 

The Issuer will keep books and records of the System, which shall be separate 
and apart from all other books, records and accounts of the Issuer, in which complete and 
correct entries shall be made of all transactions relating to the System, and any Holder of a 
Bond or Bonds issued pursuant to this Bond Legislation shall have the right at all reasonable 
times to inspect the System and all parts thereof and all records, accounts and data of the 
Issuer relating thereto. 

The accounting system for the System shall follow current generally accepted 
accounting principles and safeguards to the extent allowed and as prescribed by the Public 
Service Commission of West Virginia. Separate control accounting records shall be 
maintained by the Governing Body. Subsidiary records as may be required shall be kept in 
the manner and on the forms, books and other bookkeeping records as prescribed by the 
Governing ~ o d y .  The.Governing Body shall prescribe and institute the manner by which 
subsidiary records of the accounting- system which may be installed remote from the direct 
supervision of the Governing Body shall be reported to such agent of the Issuer as the 
Governing Body shall direct. 

The Issuer shall file with the Authority and the DEP, or any other original 
purchaser of the Series 2007 A Bonds, and shall mail in each year to any Holder or Holders 
of the Series 2007 A Bonds, requesting the same, an annual report containing the following: 

(A) A statement of Gross Revenues, Operating 
Expenses, Net Revenues and Surplus Revenues derived from and 
relating to the System. 

(B) A balance sheet statement showing all deposits in 
all the funds and accounts provided for in this Bond Legislation 
and the status of all said funds and accounts. 



(C) The amount of any Bonds, notes or other 
obligations outstanding. 

The Issuer shall also, at least once a year, cause the books, records and accounts 
of the System to be audited by Independent Certified Public Accountants (in compliance with 
the applicable OMB Circular, or any successor thereto, and the Single Audit Act, or any 
successor thereto, to the extent legally required), and shall mail upon request, and make 
available generally, the report of said Independent Certified Public Accountants, or a summary 
thereof, to any Holder or Holders of the Series 2007 A Bonds and shall submit said report to 
the Authority and the DEP, or any other original purchaser of the Series 2007 A Bonds. Such 
audit report submitted to the Authority and the DEP shall include a statement that the Issuer 
is in compliance with the terms and provisions of the Act, the Loan Agreement and this Bond 
Legislation and that the revenues of the System are adequate to meet the Issuer's Operating 
Expenses and debt service and reserve requirements. .. 

Subject to the terms, conditions and provisions of the Loan Agreement and the 
Act, the Issuer has acquired, or shall do all things necessary to acquire, the proposed site of 
the Project and shall do, is doing or has done all things necessary to construct the Project in 
accordance with the plans, specifications and designs prepared by the Consulting Engineers. 
All real estate and interests in real estate and all personal property constituting the Project and 
the Project site heretofore or hereafter acquired shall at all times be and remain the property 
of the Issuer. 

0 The Issuer shall provide the DEP with all appropriate documentation to comply 
with any special conditions established by federal andlor state regulations as set forth in 
EXHIBIT E of the Loan Agreement or as promulgated from time to time. 

The Issuer shall permit the Authority and the DEP, or their agents and 
(2 representatives, to enter and inspect the Project site and Project facilities at all reasonable 

times. Prior to, during and after completion of construction and commencement of operation 
of the Project, the Issuer shall provide the Authority and the DEP, or their agents and 
representatives, with access to the System site and System facilities as may be reasonably 
necessary to accomplish all of the powers and rights of the Authority and the DEP with respect 
to the System pursuant to the Act. 

Section 7.09. Rates. Prior to the issuance of the Series 2007 A 
Bonds, equitable rates or charges for the use of and service rendered by the System have been 
established all in the manner and form required by law, and copies of such rates and charges 
so established will be continuously on file with the City Clerk, which copies will be open to 
inspection by all interested parties. The schedule of rates and charges shall at all times be 
adequate to produce Gross Revenues from the System sufficient to pay Operating Expenses 
and to make the prescribed payments into the funds created hereunder and under the Prior 
Ordinances. Such schedule of rates and charges shall be changed and readjusted whenever 
necessary so that the aggregate of the rates and charges will be sufficient for such purposes. 
In order to assure full and continuous performance of this covenant, with a margin for 
contingencies and temporary unanticipated reduction in income and revenues, the Issuer 
hereby covenants and agrees that the schedule of rates or charges from time to time in effect 



shall be sufficient, together with other revenues of the System, to provide for the reasonable 
expenses of operation, repair and maintenance of the System, and for so long as the Series 
1988 Bonds are outstanding, to leave a balance each year equal to at least 125% of (i) the 
maximum annual debt service on the Series 1988 Bonds and any bonds issued on a parity 
therewith; and (ii) the amount due under the Investment Purchase Agreement for the Series 
1988 Bonds in each fiscal year. When the Series 1988 Bonds are no longer outstanding, and 
so long as the Series 2003 A Bonds or the Series 2007 A Bonds are outstanding, the Issuer 
hereby covenants and agrees to establish and maintain just and equitable rates and charges for 
the use of the System and the services rendered thereby, which shall be sufficient, together 
with other revenues of the System, to provide for the reasonable expenses of operation, repair 
and maintenance of the System, and to leave a balance each year equal to at least 115% of the 
maximum amount required in any year for payment of principal of and interest, if any, on the 
Series 2007 A Bonds and all other obligations secured by a lien on or payable from such, 
revenues on a parity with the Series 2007 A Bonds, including the Series 2003 A Bonds; 
provided that, in the event the amounts equal to or in excess of the reserve requirements are 
on deposit respectively in the Series 2007 A Bonds Reserve Account and any Reserve 
Accounts for obligations on a parity with the Series 2007 A Bonds, including the Series 2003 
A Bonds are funded at least at the requirement therefor, such balance each year need only 
equal at least 110 % of the maximum amount required in any year for payment of principal of 
and interest, if any,jon the ~e;'ies 2007 A Bonds and all other obligations secured by a lien on 
or payable from such revenues on a parity with the Series 2007 A Bonds, including the Series 
2003 A Bo~ds.  In any event, the Issuer shall not reduce the rates or charges for services set 
forth in Section 7.04 hereof. 

Section 7.10. O~erating Budget and Monthlv Financial Report. The 
Issuer shall annually, at least 45 days preceding the beginning of each Fiscal Year, prepare 
and adopt by resolution a detailed, balanced budget of the estimated revenues and expenditures 
for operation and maintenance of the System during the succeeding Fiscal Year and shall 
submit a copy of such budget to the DEP and the Authority within 30 days of adoption thereof. 
No expenditures for the operation and maintenance of the System shall be made in any Fiscal 
Year in excess of the amounts provided therefor in such budget without a written finding and 
recommendation by a registered professional engineer, which finding and recommendation 
shall state in detail the purpose of and necessity for such increased expenditures for the 
operation and maintenance of the System, and no such increased expenditures shall be made 
until the Issuer shall have approved such finding and recommendation by a resolution duly 
adopted. No increased expenditures in excess of 10% of the amount of such budget shall be 
made except upon the further certificate of a registered professional engineer that such 
increased expenditures are necessary for the continued operation of the System. The Issuer 
shall mail copies of such annual budget and all resolutions authorizing increased expenditures 
for operation and maintenance within 30 days of adoption to the Authority and the DEP and 
to any Holder of the Bonds, who shall file his or her address- with the Issuer and request in 
writing that copies of all such budgets and resolutions be furnished him or her and shall make 
available such budgets and all resolutions authorizing increased expenditures for operation and 
maintenance of the System at all reasonable times to the DEP, the Authority and to any Holder 
of any Bonds, or anyone acting for and on behalf of such Holder of any Bonds. 



Commencing on the date contracts are executed for the acquisition and 
construction of the Project and for two years following the completion of the Project, the 
Issuer shall each month complete a "Monthly Financial Report, " a form of which is attached 
to the Loan Agreement, and forward a copy of such report to the DEP and the Authority by 
the 10th day of each month. 

Section 7.11. Engineering Services and Operating Personnel. The 
Issuer will obtain a certificate of the Consulting Engineers in the form attached to the Loan 
Agreement, stating, among other things, that the Project has been or will be constructed in 
accordance with the approved plans, specifications and designs as submitted to the Authority 
and the DEP, the Project is adequate for the purposes for which it was designed, the funding 
plan as submitted to the Authority and the DEP is sufficient to pay the costs of acquisition and 
construction of the Project, and all permits required by federal and state laws for construction 
of the Project have been obtained. 

The Issuer shall provide and maintain competent and adequate engineering 
services satisfactory to the Authority and the DEP covering the supervision and inspection of 
the development and construction of the Project and bearing the responsibility of assuring that 
construction conforms to the plans, specifications and designs prepared by the Consulting 
Engineers, which have been approved by all necessary governmental bodies. Such engineer 
shall certify to the Authority and the DEP and the Issuer at the completion of construction that 
construction of the Project is in accordance with the approved plans, specifications and 
designs, or amendments thereto, approved by all necessary governmental bodies. 

The Issuer shall require the Consulting Engineers to submit Recipient As-Built 
Plans, as defined in the SRF Regulations, to it within 60 days of the completion of the Project. 
The Issuer shall notify the DEP in writing of such receipt. The Issuer shall submit a 
"Performance Certificate, " a form of which is attached to the Loan Agreement as Exhibit A, 
to the DEP within 60 days of the end of the first year after the Project is completed. 

The Issuer shall require the Consulting Engineers to submit the final Operation 
and Maintenance Manual, as defined in the SRF Regulations, to the DEP when the Project is 
90 % completed. The Issuer shall at all times provide operation and maintenance of the System 
in compliance with all state and federal standards. 

The Issuer shall employ qualified operating personnel properly certified by the 
State before the Project is 50% complete and shall retain such a certified operator to operate 
the System during the entire term of the Loan Agreement. The Issuer shall notify the DEP 
in writing of the certified operator employed at the 50 % completion stage. 

Section 7.12. No Competing Franchise. To the extent legally 
allowable, the Issuer will not grant or cause, consent to or allow the granting of, any franchise 
or permit to any person, firm, corporation, body, agency or instrumentality whatsoever for 
the providing of any services which would compete with services provided by the System. 

< 1 Section 7.13. Enforcement of Collections. The Issuer will 
diligently enforce and collect all fees, rentals or other charges for the services and facilities 
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of the System, and take all steps, actions and proceedings for the enforcement and collection 
of such fees, rentals or other charges which shall become delinquent to the full extent 
permitted or authorized by the Act, the rules and regulations of the Public Service Commission 
of West Virginia and other laws of the State of West Virginia. 

Whenever any fees, rates, rentals or other charges for the services and facilities 
of the System shall remain unpaid for a period of 30 days after the same shall become due and 
payable, the property and the owner thereof, as well as the user of the services and facilities, 
shall be delinquent until such time as all such rates and charges are fully paid. To the extent 
authorized by the laws of the State and the rules and regulations of the Public Service 
Commission of West Virginia, rates, rentals and other charges, if not paid when due, shall 
become a lien on the premises served by the System. The Issuer further covenants and agrees 
that, it will, to the full extent permitted by law and the rules and regulations promulgated by 
the Public Service Commission of West Virginia, discontinue and shut off the services of the 
System, and any services and facilities of the water system, if so owned by the Issuer, to all 
users of the services of the System delinquent in payment of charges for the services of the 
System and will not restore such services of either system until all delinquent charges for the 
services of the System, plus reasonable interest and penalty charges for the restoration of 
service, have been fully paid and shall take all further actions to enforce collections to the 
maximum extent permitted by law. If the water facilities are not owned by the Issuer, the 
Issuer shall enter into a termination agreement with the provider of such water, subject to any 
required approval of such agreement by the Public Service Commission of West Virginia and 
all rules, regulations and orders of the Public Service Commission of West Virginia. 

Section 7.14. No Free Services. The Issuer will not render or 
cause to be rendered any free services of any nature by the System, nor will any preferential 
rates be established for users of the same class; and in the event the Issuer, or any department, 
agency, instrumentality, officer or employee of the Issuer shall avail itself or themselves of 
the facilities or services provided by the System, or any part thereof, the same rates, fees or 
charges applicable to other customers receiving like services under similar circumstances shall 
be charged the Issuer and any such department, agency, instrumentality, officer or employee. 
The revenues so received shall be deemed to be revenues derived from the operation of the 
System, and shall be deposited and accounted for in the same manner as other revenues 
derived from such operation of the System. 

Section 7.15. Insurance and Construction Bonds. A. The Issuer 
hereby covenants and agrees that so long as the Series 2007 A Bonds remain Outstanding, the 
Issuer will, as an Operating Expense, procure, carry and maintain insurance with a reputable 
insurance carrier or carriers as is customarily covered with respect to works and properties 
similar to the System. Such insurance shall initially cover the following risks and be in the 
following amounts: 

(1) FIRE, LIGHTNING, VANDALISM, MALICIOUS 
MISCHIEF AND EXTENDED COVERAGE INSURANCE, on 
all above-ground insurable portions of the System in an amount 
equal to the actual cost thereof. In time of war the Issuer will 
also carry and maintain insurance to the extent available against 



the risks and hazards of war. The proceeds of all such insurance 
policies shall be placed in the Depreciation Fund and used only 
for the repairs and restoration of the damaged or destroyed 
properties or for the other purposes provided herein for the 
Depreciation Fund. The Issuer will itself, or will require each 
contractor and subcontractor to, obtain and maintain builder's 
risk insurance (fire and extended coverage) to protect the 
interests of the Issuer, the Authority, the prime contractor and all 
subcontractors as their respective interests may appear, in 
accordance with the Loan Agreement, during construction of the 
Project on a 100 % basis (completed value form) on the insurable 
portion of the Project, such insurance to be made payable to the 
order of the Authority, the Issuer, the contractors and 
subcontractors, as their interests may appear. 

(2) PUBLIC LIABILITY INSURANCE, with limits of 
not less than $1,000,000 per occurrence to protect the Issuer .. 

from claims for bodily injury and/or death and not less than 
$600,000 per occurrence from claims for damage to property of 
others which may arise from the operation of the System, and 
insurance with the same limits to protect the Issuer from claims 
arising out of operation or ownership of motor vehicles of or for 
the System. 

(3) WORKER'S COMPENSATION COVERAGE 
FOR ALL EMPLOYEES OF OR FOR THE SYSTEM 
ELIGLBLE THEREFOR; AND PERFORMANCE AND 
PAYMENT BONDS, such bonds to be in the amounts of 100 % 
of the construction contract and to be required of each contractor 
contracting directly with the Issuer, and such payment bonds will 
be filed with the Clerk of The County Commission of the County 
in which such work is to be performed prior to commencement 
of construction of the Project in compliance with West Virginia 
Code, Chapter 38, Article 2, Section 39. 

(4) FLOOD INSURANCE, if the facilities of the 
System are or will be located in designated special flood or 
mudslide-prone areas and to the extent available at reasonable 
cost to the Issuer. 

(5) BUSINESS INTERRUPTION INSURANCE, to the 
extent available at reasonable cost to the Issuer. 

(6) FIDELITY BONDS will be provided as to every 
officer, member and employee of the Issuer or the Governing 
Body having custody of the revenues or of any other funds of the 



System, in an amount at least equal to the total funds in the 
custody of any such person at any one time. 

B. The Issuer shall require all contractors engaged in the construction of the 
Project to furnish a performance bond and a payment bond, each in an amount equal to 100% 
of the contract price of the portion of the Project covered by the particular contract as security 
for the faithful performance of such contract. The Issuer shall verify such bonds prior to 
commencement of construction. 

The Issuer shall also require all contractors engaged in the construction of the 
Project to carry such worker's compensation coverage for all employees working on the 
Project and public liability insurance, vehicular liability insurance and property damage 
insurance in amounts adequate for such purposes and as is customarily carried with respect to 
works and properties similar to the Project; provided that the amounts and terms of such 
coverage are satisfactory to the Authority and the DEP and the Issuer shall verify such 
insurance prior to commencement of construction. In the event the Loan Agreement so 
requires, such insurance shall be made payable to the order of the Authority, the Issuer, the 
prime contractor and all subcontractors, as their interests may appear. 

Section 7.16. Mandatory Connections. The mandatory use of the 
System is essential and necessary for the protection and preservation of the public health, 
comfort, safety, convenience and welfare of the inhabitants and residents of, and the economy 
of, the Issuer and in order to assure the rendering harmless of sewage and water-borne waste 
matter produced or arising within the territory served by the System. Accordingly, every 
owner, tenant or occupant of any house, dwelling or building located near the System, where 

-sewage will flow by gravity or be transported by such other methods approved by the State 
Department of Health from such house, dwelling or building into the System, to the extent 
permitted by the laws of the State and the rules and regulations of the Public Service 
Co~nmission of West Virginia, shall connect with and use the System and shall cease the use 
of all other means for the collection, treatment and disposal of sewage and waste matters from 
such house, dwelling or building where there is such gravity flow or transportation by such 
other method approved by the State Department of Health and such house, dwelling or 
building can be adequately served by the System, and every such owner, tenant or occupant 
shall, after a 30-day notice of the availability of the System, pay the rates and charges 
established therefor. 

Any such house, dwelling or building from which emanates sewage or 
water-borne waste matter and which is not so connected with the System is hereby declared 
and found to be a hazard to the health, safety, comfort and welfare of the inhabitants of the 
Issuer and a public nuisance which shall be abated to the extent permitted by law and as 
promptly as possible by proceedings in a court of competent jurisdiction. 

Section 7.17. Com~letion and Operation of Prqiect; Permits and 
Orders. The Issuer shall complete the Project as promptly as possible and operate and 
maintain the System as a revenue-producing utility in good condition and in compliance with 
all federal and state requirements and standards. 



The Issuer has obtained all permits required by State and federal laws for the 
acquisition and construction of the Project, all orders and approvals from the Public Service 
Commission of West Virginia and the West Virginia Infrastructure and Jobs Development 
Council necessary for the acquisition and construction of the Project and the operation of the 
System and has obtained all approvals for the issuance of the Series 2007 A Bonds required 
by State law, with all appeal periods having expired without successful appeal. 

Section 7.18. Comvliance with Loan Agreement and Law. The 
Issuer shall perform, satisfy and comply with all the terms and conditions of the Loan 
Agreement and the Act. Notwithstanding anything herein to the contrary, the Issuer shall 
provide the DEP with copies of all documents submitted to the Authority. 

The Issuer shall also comply with all applicable laws, rules and regulations 
issued by the Authority, DEP or other State, federal or local bodies in regard to the acquisition 
and construction of the Project and the operation, maintenance and use of the System. 

Section 7.19. Tax Covenants. The Issuer hereby further covenants 
and agrees as follows: 

A. PRIVATE BUSINESS USE LIMITATION. The Issuer shall assure that 
(i) not in excess of 10% of the Net Proceeds of the Series 2007 A Bonds are used for Private 
Business Use if, in addition, the payment of more than 10% of the principal or 10% of the 
interest due on the Series 2007 A Bonds during the term thereof is, under the terms of the 
Series 2007 A Bonds or any underlying arrangement, directly or indirectly, secured by any 
interest in property used or to be used for a Private Business Use or in payments in respect of 
property used or to be used for a Private Business Use or is to be derived from payments, 
whether or not to the Issuer, in respect of property or borrowed money used or to be used for 
a Private Business Use; and (ii) and that, in the event that both (A) in excess of 5 % of the Net 
Proceeds of the Series 2007 A Bonds are used for a Private Business Use, and (B) an amount 
in excess of 5 % of the principal or 5 % of the interest due on the Series 2007 A Bonds during 
the term thereof is, under the terms of the Series 2007 A Bonds or any underlying 
arrangement, directly or indirectly, secured by any interest in property used or to be used for 
said Private Business Use or in payments in respect of property used or to be used for said 
Private Business Use or is to be derived from pay=ents, whether or not to the Issuer, in 
respect of property or borrowed money used or to be used for said Private Business Use, then 
said excess over said 5% of Net Proceeds of the Series 2007 A Bonds used for a Private 
Business Use shall be used for a Private Business Use related to the governmental use of the 
Project, or if the Series 2007 A Bonds are for the purpose of financing more than one project, 
a portion of the Project, and shall not exceed the proceeds used for the governmental use of 
that portion of the Project to which such Private Business Use is related, all of the foregoing 
to be determined in accordance with the Code. 

B. PRIVATE LOAN LIMITATION. The Issuer shall assure that not in 
excess of the lesser of 5% or $5,000,000 of the Net Proceeds of the Series 2007 A Bonds are 
used, directly or indirectly, to make or finance a loan (other than loans constituting 
Nonpurpose Investments) to persons other than state or local government units. 



C. FEDERAL GUARANTEE PROHIBITION. The Issuer shall not take 
any action or permit or suffer any action to be taken if the result of the same would be to cause 
the Series 2007 A Bonds to be "federally guaranteed" within the meaning of Section 149(b) 
of the Code. 

D. INFORMATION RETURN. The Issuer will file all statements, 
instruments and returns necessary to assure the tax-exempt status of the Series 2007 A Bonds 
and the interest thereon, including, without limitation, the information return required under 
Section 149(e) of the Code. 

E. FURTHER ACTIONS. The Issuer will take any and all actions that may 
be required of it (including, without limitation, those deemed necessary by the Authority) so 
that the interest on the Series 2007 A Bonds will be and remain excludable from gross income 
for federal income tax purposes, and will not take any actions, or fail to take any actions 
(including, without limitation, those deemed necessary by the Authority), the result of which 
would adversely affect such exclusion. 

Section 7.20. Securities Laws Compliance. The Issuer will provide 
the Authority, in a timely manner, with any and a11 information that may be requested of it 
(kluding its' b u a l  audit report, financial statements, related information and notices of 
changes in usage and customer base) so that the Authority may comply with the provisions of 
SEC Rule 15c2-12 (17 CFR Part 240). 

Section 7.21. Contracts; Public Releases. A. The Issuer shall, 
simultaneously with the delivery of the Series 2007 A Bonds or immediately thereafter, enter 
into written contracts for the immediate acquisition or construction of the Project. 

B. The Issuer shall submit all proposed change orders to the DEP for written 
approval. The Issuer shall obtain the written approval of the DEP before expending any 
proceeds of the Series 2007 A Bonds held in "contingency" as set forth in the 
Schedule attached to the Certificate of the Consulting Engineer. The Issuer shall also obtain 
the written approval of the DEP before expending any proceeds of the Series 2007 A Bonds 
made available due to bid or construction or project underruns. 

C. The Issuer shall list the funding as being provided by the DEP and the 
Authority in any press release, publication, program bulletin, sign or other public 
communication that references the Project, including but not limited to any program document 
distributed in conjunction with any ground breaking or dedication of the Project. 



ARTICLE VIII 

INVESTMENT OF FUNDS; NON ARBITRAGE 

Section 8.01. Investments. Any monies held as a part of the funds 
and accounts created by this Bond Legislation other than the Revenue Fund, shall be invested 
and reinvested by the Commission, the Depository Bank, or such other bank or national 
banking association holding such fund or account, as the case may be, at the written direction 
of the Issuer in any Qualified Investments to the fullest extent possible under applicable laws, 
this Bond Legislation, the need for such monies for the purposes set forth herein and the 
specific restrictions and provisions set forth in this Section 8.01. 

Any investment shall be held in and at all times deemed a part of the fund or 
account in which such monies were originally held, and the interest accruing thereon and any 
profit or loss realized from such investment shall be credited or charged to the appropriate 
fund or account. The investments held for any fund or account shall be valued at the lower 
of cost or then current market value, or at the redemption price thereof if then redeemable at 
the option of the holder, including the value of accrued interest and giving effect to the 
amortization of discount, or at par if such investment is held in the "Consolidated Fund. " The 
Commission, the Depository Bank, or such other bank or national banking association, as the 
case may be, shall sell and reduce to cash a sufficient amount of such investments whenever 
the cash balance in any fund or account is insufficient to make the payments required from 
such fund or account, regardless of the loss on such liquidation. The Depository Bank may 
make any and all investments permitted by this section through its own investment or trust 
department and shall not be responsible for any losses from such investments, other than for 
its own negligence or willful misconduct. 

The Depository Bank shall keep complete and accurate records of all funds, 
accounts and investments, and shall distribute to the Issuer, at least once each year, or more 
often as reasonably requested by the Issuer, a summary of such funds, accounts and 
investment earnings. The Issuer shall retain all such records and any additional records with 
respect to such funds, accounts and investment earnings so long as any of the Series 2007 A 
Bonds are Outstanding and as long thereafter as necessary to assure the exclusion of interest 
on the Series 2007 A Bonds from gross income for federal income tax purposes. 

Section 8.02. Arbitrage and Tax Exemption. The Issuer covenants 
that (i) it shall not take, or permit or suffer to be taken, any action with respect to the gross 
or other proceeds of the Series 2007 A Bonds which would cause the Series 2007 A Bonds to 
be "arbitrage bonds" within the meaning of Section 148 of the Code, and (ii) it will take all 
actions that may be required of it (including, without implied limitation, the timely filing of 
a federal information return with respect to the Series 2007 A Bonds) so that the interest on 
the Series 2007 A Bonds will be and remain excludable from gross income for federal income 
tax purposes, and will not take any actions which would adversely affect such exclusion. 

Section 8.03. Tax Certificate and Rebate. The Issuer shall deliver 
a certificate of arbitrage, a tax certificate or other similar certificate to be prepared by 



nationally recognized bond counsel or tax counsel relating to payment of arbitrage rebate and 
other tax matters as a condition to issuance of the Series 2007 A Bonds. In addition, the Issuer 
covenants to comply with all Regulations from time to time in effect and applicable to the 
Series 2007 A Bonds as may be necessary in order to fully comply with Section 148(f) of the 
Code, and covenants to take such actions, and refrain from taking such actions, as may be 
necessary to fully comply with such Section 148(f) of the Code and such Regulations, 
regardless of whether such actions may be contrary to any of the provisions of this Bond 
Legislation. 

The Issuer covenants to calculate, annually, the rebatable arbitrage, determined 
in accordance with Section 148(f) of the Code. Upon completion of each such annual 
calculation, unless otherwise agreed by the Authority, the Issuer shall deposit, or cause to be 
deposited, in the Rebate Fund such sums as are necessary to cause the aggregate amount on 
deposit in the Rebate Fund to equal the sum determined to be subject to rebate to the 
United States, which, notwithstanding anything herein to the contrary, shall be paid from 
investment earnings on the underlying fund or account established hereunder and on which 
such rebatable arbitrage was earned or from other lawfully available sources. Notwithstanding 
anything herein to the contrary, the Rebate Fund shall be held free and clear of any lien or 
pledge hereunder and shall be used only for payment of rebatable arbitrage to the 
United States. The Issuer shall pay, or cause to be paid, to the United States, from the Rebate 
Fund, the rebatable arbitrage in accordance with Section 148(f) of the Code and such 
Regulations. In the event that there are any amounts remaining in the Rebate Fund following 
all such payments required by the preceding sentence, the Depository Bank shall pay said 
amounts to the Issuer to be used for any lawful purpose of the System. The Issuer shall remit 
payments to the United States in the time and at the address prescribed by the Regulations as 
the same may be from time to time in effect with such reports and statements as may be 
prescribed by such Regulations. In the event that, for any reason, amounts in the Rebate Fund 
are insufficient to make the payments to the United States which are required, the Issuer shall 
assure that such payments are made by the Issuer to the United States, on a timely basis, from 
any funds lawfully available therefor. In addition, the Issuer shall cooperate with the 
Authority in preparing rebate calcuIations and in a11 other respects in connection with rebates 
and hereby consents to the performance of all matters in connection with such rebates by the 
Authority at the expense of the Issuer. The Issuer may provide for the employment of 
independent attorneys, accountants or consultants compensated on such reasonable basis as the 
Issuer may deem appropriate in order to assure compliance with this Section 8.03. The Issuer 
shall keep and retain, or cause to be kept and retained, records of the determinations made 
pursuant to this Section 8.03 in accordance with the requirements of Section 148(f) of the 
Code and such Regulations. In the event the Issuer fails to make such rebates as required, the 
Issuer shall pay the required rebate amount, any and all penalties and other amounts, from 
lawfully available sources, and obtain a waiver from the Internal Revenue Service, if 
necessary, and take any other actions necessary, in order to maintain the exclusion of interest 
on the Series 2007 A Bonds from gross income for federal income tax purposes. 

The Issuer shall furnish to the Authority, annually, and at such time as it is 
required to perform its rebate calculations under the Code, a certificate with respect to its 
rebate calculations and, at any time, any additional information relating thereto as may be 
requested by the Authority. In addition, the Issuer shall cooperate with the Authority in 



preparing any required rebate calculations and in all other respects in connection with rebates 
and hereby consents to the performance of all matters in connection with such rebates by the 
Authority at the expense of the Issuer. 

The Issuer shall submit to the Authority within 15 days following the end of 
each Bond Year a certified copy of its rebate calculation and certificate with respect thereto 
or, if the Issuer qualifies for the small governmental issue exception to rebate, or any other 
exception thereto, then the Issuer shall submit to the Authority a certificate stating that it is 
exempt from such rebate provisions and that no event has occurred to its knowledge during 
the Bond Year which would make the Series 2007 A Bonds subject to rebate. The Issuer shall 
also furnish to the Authority, at any time, such additional information relating to rebate as may 
be reasonably requested by the Authority including information with respect to earnings on all 
funds constituting "gross proceeds" of the Series 2007 A Bonds (as such term "gross 
proceeds" is defined in the Code). 



ARTICLE IX 

DEFAULT AND REMEDIES 

Section 9.0 1. Events of Default. Each of the following events shall 
constitute an "Event of Default" with respect to the Series 2007 A Bonds: 

(1) If default occurs in the due and punctual payment 
of the principal of or interest, if any, on the Series 2007 A 
Bonds; or 

(2) If default occurs in the Issuer's observance of any 
of the covenants, agreements or conditions on its part relating to 
the Series 2007 A Bonds set forth in this Bond Legislation, any 
supplemental resolution or in the Series 2007 A Bonds, and such 
default shall have continued for a period of 30 days after the 
Issuer shall have been given written notice of such default by the 
Commission, the Depository Bank, the Registrar, the Paying 
Agent or any other Paying Agent or a Holder of a Bond; or 

(3) If the Issuer files a petition seeking reorganization 
or arrangement under the federal bankruptcy laws or any other 

. applicable law of the United States of America; or 

(4) If default occurs with respect to the Prior Bonds or 
the Prior Ordinances. 

section 9.02. Remedies. Upon the happening and continuance of 
any Event of Default, any Registered Owner of a Bond may exercise any available remedy and 
bring any appropriate action, suit or proceeding to enforce his or her rights and, in particular, 
(i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or other 
appropriate proceeding enforce all rights of such Registered Owners including the right to 
require the Issuer to perform its duties under the Act and the Bond Legislation relating thereto, 
including but not limited to the making and collection of sufficient rates or charges for services 
rendered by the System, (iii) bring suit upon the Bonds; (iv) by action at law or bill in equity 
require the Issuer to account as if it were the trustee of an express trust for the Registered 
Owners of the Bonds, and (v) by action or bill in equity enjoin any acts in violation of the 
Bond Legislation with respect to the Bonds, or the rights of such Registered Owners; provided 
that, all rights and remedies of the Holders of the Series 2007 A Bonds and Series 2003 A 
Bonds shall initially be junior and subordinate to the Holders of the Series 1988 Bonds until 
such time when the Series 1988 Bonds Reserve Account is fully funded or the Series 1988 
Bonds have been paid in full or legally defeased, and the Series 2007 A Bonds and Series 2003 
A Bonds are upgraded to a first lien position. 

Section 9.03. Appointment of Receiver. Any Registered Owner 
of a Bond may, by proper legal action, compel the performance of the duties of the Issuer 



under the Bond Legislation and the Act, including, the completion of the Project and after 
commencement of operation of the System, the making and collection of sufficient rates and 
charges for services rendered by the System and segregation of the revenues therefrom and 
the application thereof. If there be any Event of Default with respect to such Bonds, any 
Registered Owner of a Bond shall, in addition to all other remedies or rights, have the right 
by appropriate legal proceedings to obtain the appointment of a receiver to administer the 
System or to complete the acquisition and construction of the Project on behalf of the Issuer, 
with power to charge rates, rentals, fees and other charges sufficient to provide for the 
payment of Operating Expenses of the System, the payment of the Bonds and interest and the 
deposits into the funds and accounts hereby established, and to apply such rates, rentals, fees, 
charges or other revenues in conformity with the provisions of this Bond Legislation and the 
Act. 

The receiver so appointed shall forthwith, directly or by his or her or its agents 
and attorneys, enter into and upon and take possession of a11 facilities of said System and shall 
hold, operate and maintain, manage and control such facilities, and each and every part 
thereof, and in the name of the Issuer exercise all the rights and powers of the Issuer with 
respect to said facilities as the Issuer itself might exercise. 

Whenever all that is due upon the Bonds and interest thereon and under any 
covenants of this Bond Legislation for reserve, sinking or other funds and upon any other 
obligations and interest thereon having a charge, lien or encumbrance upon the revenues of 
the System shall have been paid and made good, and all defaults under the provisions of this 
Bond Legislation shall have been cured and made good, possession of the System shall be 
surrendered to the Issuer upon the entry of an order of the court to that effect. Upon any 
subsequent default, any Registered Owner of any Bonds shall have the same right to secure 
the further appointment of a receiver upon any such subsequent default. 

Such receiver, in the performance of the powers hereinabove conferred upon 
him or her or it, shall be under the direction and supervision of the court making such 
appointment, shall at all times be subject to the orders and decrees of such court and may be 
removed thereby, and a successor receiver may be appointed in the discretion of such court. 
Nothing herein contained shall limit or restrict the jurisdiction of such court to enter such other 
and further orders and decrees as such court may deem necessary or appropriate for the 
exercise by the receiver of any function not specifically set forth herein. 

Any receiver appointed as provided herein shall hold and operate the System in 
the name of the Issuer and for the joint protection and benefit of the Issuer and Registered 
Owners of the Bonds. Such receiver shall have no power to sell, assign, mortgage or 
otherwise dispose of any assets of any kind or character belonging or pertaining to the System, 
but the authority of such receiver shall be limited to the completion of the Project and the 
possession, operation and maintenance of the System for the sole purpose of the protection of 
both the Issuer and Registered Owners of such Bonds and the curing and making good of any 
Event of Default with respect thereto under the provisions of this Bond Legislation, and the 
title to and ownership of said System shall remain in the Issuer, and no court shall have any 
jurisdiction to enter any order or decree permitting or requiring such receiver to sell, assign, 
mortgage or otherwise dispose of any assets of the System. 



ARTICLE X 

PAYMENT OF BONDS 

Section 10.01. Pavment of Bonds. If the Issuer shall pay or there shall 
otherwise be paid to the Holders of the Series 2007 A Bonds, the principal of and interest due 
or to become due thereon, if any, at the times and in the manner stipulated therein and in this 
Bond Legislation, then the pledge of Net Revenues and other monies and securities pledged 
under this Bond Legislation and all covenants, agreements and other obligations of the Issuer 
to the Registered Owners of the Series 2007 A Bonds shall thereupon cease, terminate and 
become void and be discharged and satisfied, except as may otherwise be necessary to assure 
the exclusion of interest, if any, on the Series 2007 A Bonds from gross income for federal 
income tax purposes. 



ARTICLE XI 

MISCELLANEOUS 

Section 11.0 1. Amendment or Modification of Bond Legislation. Prior to 
issuance of the Series 2007 A Bonds, this Ordinance may be amended or supplemented in any 
way by the Supplemental Resolution. Following issuance of the Series 2007 A Bonds, no 
material modification or amendment of this Ordinance, or of any ordinance, resolution or 
order amendatory or supplemental hereto, that would materially and adversely affect the rights 
of Registered Owners of the Series 2007 A Bonds, shall be made without the consent in 
writing of the Registered Owners of the Series 2007 A Bonds so affected and then 
Outstanding; provided, that no change shall be made in the maturity of any Bond or Bonds 
or the rate of interest, if any, thereon, or in the principal amount thereof, or affecting the 
unconditional promise of the Issuer to pay such principal and interest out of the funds herein 
pledged therefor without the consent of the respective Registered Owner thereof. No 
amendment or modification shall be made that would reduce the percentage of the principal 
amount of the Series 2007 A Bonds required for consent to the above-permitted amendments 
or modifications. Notwithstanding the foregoing, this Bond Legislation may be amended 
without the consent of any Bondholder as may be necessary to assure compliance with 
Section 148(f) of the Code relating to rebate requirements or otherwise as may be necessary 
to assure the exclusion of interest, if any, on the Series 2007 A Bonds from gross income of 
the holders thereof. 

Section 11.02. Bond Legislation Constitutes Contract. The provisions of 
the Bond Legislation shall constitute a contract between the Issuer and the Registered Owners 
of the Series 2007 A Bonds, and no change, variation or alteration of any kind of the 
provisions of the Bond Legislation shall be made in any manner, except as in this Bond 
Legislation provided. 

Section 11.03. Severabilitv of Invalid Provisions. If any section, 
paragraph, clause or provision of this Ordinance should be held invalid by any court of 
competent jurisdiction, the invalidity of such section, paragraph, clause or provision shall not 
affect any of the remaining provisions of this Ordinance, the Supplemental Resolution or the 
Series 2007 A Bonds. 

Section 11.04. Headings, Etc. The headings and catchlines of the articles, 
sections and subsections hereof are for convenience of reference only, and shall not affect in 
any way the meaning or interpretation of any provision hereof. 

Section 11.05. Conflicting Provisions Repealed. Except for the Prior 
Ordinances, all ordinances, orders or resolutions and or parts thereof in conflict with the 
provisions of this Ordinance are, to the extent of such conflict, hereby repealed; provided m t ,  
in the event of any conflict between this Ordinance and the Prior Ordinances, the Prior 
Ordinances shall control (unless less restrictive), so long as the Prior Bonds are Outstanding. 



0 Section 1 1.06. Covenant of Due Procedure, Etc. The Issuer covenants that 
all acts, conditions, things and procedures required to exist, to happen, to be performed or to 
be taken precedent to and in the adoption of this Ordinance do exist, have happened, have been 
performed and have been taken in regular and due time, form and manner as required by and 
in full compliance with the laws and Constitution of the State of West Virginia applicable 
thereto; and that the Mayor, the City Clerk and members of the Governing Body were at all 

0 times when any actions in connection with this Ordinance occurred and are duly in office and 
duly qualified for such office. 

Section 11.07. Effective Date. This Ordinance shall take effect 
immediately following the public hearing and final reading hereof. 

0 
Section 11.08. Statutorv Notice and Public Hearing. Upon adoption hereof, 

an abstract of this Ordinance determined by the Governing Body to contain sufficient 
information as to give notice of the contents hereof shall be published once a week for 
2 successive weeks within a period of fourteen consecutive days, with at least 6 full days 
intervening between each publication, in the Times West Virginian, a newspaper published and 

0 of general circulation in the City of Fairmont, together with a notice stating that this Ordinance 
has been adopted and that the Issuer contemplates the issuance of the Series 2007 A Bonds, 
and that any person interested may appear before the Governing Body upon a date certain, not 
less than ten days subsequent to the date of the first publication of such abstract of this 
Ordinance and notice, and present protests, and that a certified copy of this Ordinance is on 

0 file with the Governing Body for review by interested persons during office hours of the 
Governing Body. At such hearing, all objections and suggestions shall be heard and the 
Governing Body shall take such action as it shall deem proper in the premises. 

Passed on First Reading: - March 27, 2007 

Passed on Second Reading: - April 10, 2007 

Passed on Final Reading 
Following Public Hearing: - April 24, 2007 

APPROVED AS TO FORM: 



CERTIFICATION 

Certified a true copy of an Ordinance duly enacted by the Council of the CITY 
OF FAIRMONT on the 24th day of April, 2007. 

Dated: October 1 1, 2007. 

[SEAL] 

~ f l  clerk. 



EXHIBIT A 

Loan Agreement included in bond transcript as Document 3. 



CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program) 

SUPPLEMENTAL RESOLUTION 

SUPPLEMENTAL RESOLUTION PROVIDING AS TO 
PRINCIPAL AMOUNT, DATE, MATURITY DATE, 
REDEMPTION PROVISION, INTEREST RATE, 
INTEREST AND PRINCIPAL PAYMENT DATES, 

- 
SALE PRICE AND OTHER TERMS OF THE SEWER 
REVENUE BONDS, SERIES 2007 A (WEST VIRGINIA 
SRF PROGRAM), OF THE CITY OF FAIRMONT; 
APPROVING AND RATIFYING THE LOAN 
AGREEMENT RELATING TO SUCH BONDS AND 
THE SALE AND DELIVERY OF SUCH BONDS TO , 
THE WEST VIRGINIA WATER DEVELOPMENT 
AUTHORITY; DESIGNATING A REGISTRAR, 
PAYING AGENT AND DEPOSITORY BANK; AND 
MAKING OTHER PROVISIONS AS TO THE BONDS. 

-WHEREAS, the council (the "Governing Body") of the City of Fairmont 
(the "Issuer") has duly and officially adopted and enacted a bond ordinance, 
effective April 24, 2007 (the "Bond Ordinance"), entitled: 

ORDINANCE AUTHOFUZING THE ACQUISITION 
AND CONSTRUCTION OF ADDITIONS, 
BETTERMENTS AND IMPROVEMENTS TO THE 
EXISTING PUBLIC SEWERAGE SYSTEM OF THE 
CITY OF FAIRMONT AND THE FINANCING A 
PORTION OF THE COST THEREOF, NOT 
OTHERWISE PROVIDED, THROUGH THE 
ISSUANCE BY THE CITY OF NOT MORE THAN 
$6,500,000 IN AGGREGATE PRINCIPAL AMOUNT 
OF SEWER REVENUE BONDS, SERIES 2007 A 
(WEST VIRGINIA 



SRF PROGRAM); PROVIDING FOR THE RIGHTS 
AND REMEDIES OF AND SECURITY FOR THE 
REGISTERED OWNERS OF SUCH BONDS; 
AUTHORIZING EXECUTION AND DELIVERY OF 
ALL DOCUMENTS RELATING TO THE ISSUANCE 
OF SUCH BONDS; APPROVING, RATIFYING AND 
CONFIRMING A LOAN AGREEMENT RELATING 
TO SUCH BONDS; AUTHORIZING THE SALE AND 
PROVIDING FOR THE TERMS AND PROVISIONS OF 
SUCH BONDS AND ADOPTING OTHER 
PROVISIONS RELATING THERETO. 

WHEREAS, capitalized terms used herein and not otherwise defined 
herein shall have the same meaning set forth in the Bond Ordinance when used herein; 

WHEREAS, the Bond Ordinance provides for the issuance of Sewer 
Revenue Bonds, Series 2007 A (West Virginia SRF Program), of the Issuer (the "Bonds" 
or the "Series 2007 A Bonds"), in an aggregate principal amount not to exceed 
$6,500,000, and has authorized the execution and delivery of the loan agreement relating 
to the Series 2007 A Bonds, including all schedules and exhibits attached thereto, by and 
among the Issuer, the West Virginia Water Development Authority (the "Authority") and 
the West Virginia Department of Environmental Protection (the "DEP") (the "Loan 
Agreement"), all in accordance with Chapter 16, Article 13 and Chapter 22C, Article 2 of 
the West Virginia Code of 1931, as amended (collectively, the "Act"), and in the Bond 
Ordinance it is provided that the form of the Loan Agreement and the exact principal 
amount, date, maturity date, redemption provision, interest rate, interest and principal 
payment dates, sale price and other terms of the Bonds should be established by a 
supplemental resolution pertaining to the Bonds; and that other matters relating to the 
Bonds be herein provided for; 

WHEREAS, the Loan Agreement has been presented to the Issuer at this 
meeting; 

WHEREAS, the Bonds are proposed to be purchased by the Authority 
pursuant to the Loan Agreement; and 

WHEREAS, the Governing Body deems it essential and desirable that this 
supplemental resolution (the "Supplemental Resolution") be adopted, that the Loan 
Agreement be approved and ratified by the Issuer, that the exact principal amount, the 
date, the maturity date, the redemption provision, the interest rate, the interest and 



principal payment dates and the sale price of the Bonds be fixed hereby in the manner 
stated herein, and that other matters relating to the Bonds be herein provided for. 

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING 
BODY OF THE CITY OF FAIRMONT: 

Section 1. Pursuant to the Bond Ordinance and the Act, this Supplemental 
Resolution is adopted and there are hereby authorized and ordered to be issued the Sewer 
Revenue Bonds, Series 2007 A (West Virginia SRF Program), of the Issuer, originally 
represented by a single Bond, numbered AR-1, in the principal amount of $5,577,760. 
The Series 2007 A Bonds shall be dated the date of delivery thereof, shall finally mature 
March 1, 2029, and shall bear interest at the rate of 2% per m u m .  The principal of and 
interest on the Series 2007 A Bonds shall be payable quarterly on March I ,  June 1, 
September 1 and December 1 of each year, commencing June 1, 2009, to and including 
March 1, 2029, and in the amounts as set forth in the "Schedule Y" attached to the Loan 
Agreement and incorporated in and made a part of the Series 2007 A Bonds. The Series 
2007 A Bonds shall be subject to redemption upon the written consent of the Authority 
and the DEP, and upon payment of the interest and redemption premium, if any, and 
otherwise in compliance with the Loan Agreement, so long as the Authority shall be the 
registered owner of the Series 2007 A Bonds. The Issuer does hereby approve and shall 
pay the SRF Administrative Fee equal to 1 % of the principal amount of the Series 2007 A 
Bonds set forth in the "Schedule Y" attached to the Loan Agreement. 

Section 2. All other provisions relating to the Bonds and the text of the 
Bonds shall be in substantially the form provided in the Bond Ordinance except 
Section 2.01 of the Bond Ordinance is amended and re-written as follows: 

There is hereby authorized and ordered the acquisition and construction of .. 
the Project, at an estimated cost of not to exceed $6,578,640, in accordance with 
the plans and specifications which have been prepared by the Consulting 
Engineers, heretofore filed in the office of the Governing Body. The proceeds of 
the Series 2007 A Bonds hereby authorized shall be applied as provided in 
Article VI hereof. The Issuer has received bids and will enter into contracts for 
the' acquisition and construction of the Project, in an amount and otherwise 
compatible with the financing plan submitted to the DEP. 

The cost of the Project is estimated not to exceed $6,578,640, of which an 
amount not to exceed $5,577,760 will be obtained from proceeds of the 
Series 2007 A Bonds, $962,240 will be obtained pursuant to a Federal Assistance 
Grant from the Fiscal Year 2005 Appropriations Act and $38,640 from the Issuer. 

Section 3. The Issuer does hereby authorize, approve, ratify and accept 
the Loan Agreement, a copy of which is incorporated herein by reference, and the 
execution and delivery of the Loan Agreement by the Mayor and the City Manager, and 
the performance of the obligations contained therein, on behalf of the Issuer, are hereby 
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authorized, directed, ratified and approved. The Issuer hereby affirms all covenants and 
representations made in the Loan Agreement and in the applications to the DEP and the 
Authority. The price of the Bonds shall be 100% of par value, there being no interest 
accrued thereon, provided that the proceeds of the Bonds shall be advanced from time to 
time as requisitioned by the Issuer. 

Section 4. The Issuer does hereby appoint and designate The Huntington 
National Bank, Charleston, West Virginia, to serve as Registrar (the "Registrar") for the 
Bonds under the Bond Ordinance and does approve and accept the Registrar's Agreement 
to be dated the date of delivery of the Bonds, by and between the Issuer and the Registrar, 
and the execution and delivery of the Registrar's Agreement by the Mayor and the City 
Manager, and the performance of the obligations contained therein, on behalf of the 
Issuer, are hereby authorized, approved and directed. 

Section 5. The Issuer does hereby appoint and designate the West 
Virginia Municipal Bond Commission, Charleston, West Virginia, to serve as Paying 
Agent for the Bonds under the Bond Ordinance. 

Section 6. The Issuer does hereby appoint and designate The Huntington 
National Bank, Fairmont, West Virginia, to serve as Depository Bank under the Bond 
Ordinance. 

Skdtion 7. Series 2007 A Bonds proceeds in the amount of $-0- shall be 
deposited in the Series 2007 A Bonds Sinking Fund, as capitalized interest. 

Section 8. Series 2007 A Bonds proceeds in the amount of $-0- shall be 
deposited in the Series 2007 A Bonds Reserve Account. 

Section 9. The balance of the proceeds of the Series 2007 A Bonds shall 
be deposited in or credited to the Series 2007 A Bond Construction Trust Fund as received 
from the DEP from time to time for payment of the costs of the Project, including, 
without limitation, costs of issuance of the Bonds and related costs. 

Section 10. The Mayor, the City Manager and the City Clerk are hereby- 
authorized and directed to execute and deliver such other documents and certificates 
required or desirable in connection with the Bonds hereby and by the Bond Ordinance 
approved and provided for, to the end that the Bonds may be delivered on or about 
October 11, 2007, to the Authority pursuant to the Loan Agreement. 

Section 11. The acquisition and construction of the Project and the 
financing thereof in part with proceeds of the Bonds are in the public interest, serve a 
public purpose of the Issuer and will promote the health, welfare and safety of the 
residents of the Issuer. 

Section 12. The Issuer does hereby approve and authorize all contracts 
relating to the financing, acquisition and construction of the Project. 



Section 13. The Issuer hereby determines to invest all monies in the funds 
and accounts established by the Bond Ordinance held by the Depository Bank until 
expended, in repurchase agreements or time accounts, secured by a pledge of Government 
Obligations, and therefore, the Issuer hereby directs the Depository Bank to take such 
actions as may be necessary to cause such monies to be invested in such repurchase 
agreements or time accounts until further directed in writing by the Issuer. Monies in the 
Series 2007 A Bonds Sinking Fund and the Series 2007 A Bonds Reserve Account shall be 
invested by the West Virginia Municipal Bond Commission in the West Virginia 
Consolidated Fund. 

Section 14. This Supplemental Resolution shall be effective immediately 
following adoption hereof. 



Adopted this 25th day of September, 2007. 

CITY OF FAIRMONT 

By: 0 
Its: Fayor  / 

By : 
Its: 



CERTIFICATION 

Certified a true copy of a Supple~ne~ltal Resolution duly adopted by the Cou~lcil of the 
City of Fair~nont on the 25th day of Septenlber, 2007. 

Dated: October 11, 2007. 

\ [SEAL] 



LOAN AGREEMENT 

THIS WATER POLLUTION CONTROL REVOLVING FUND LOAN 
0 AGREEMENT (the "Loan Agreement"), made and entered into in several counterparts, by and 

among the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY, a governmental 
instrumentality and body corporate of the State of West Virginia (the "Authority"), the WEST 
VIRGINIA DEPARTMENT OF FNVRONMENTAL PROTECTION (the "DEP"), and the local 

0 
government designated below (the "Local Government"). 

CITY OF FAIRMONT 
(Local Government) 

WHEREAS, the United States Congress under Title VI of the federal Clean 
Water Act, as amended (the "Clean Water Act"), has provided for capitalization grants to be 
awarded to states for the express purpose of establishing and maintaining state water pollution 
control revolving hnds for the planning, design, construction, acquisition andlor improvement 
of wastewater treatment facilities; 

WHEREAS, pursuant to the provisions of Chapter 22C, Article 2 of the Code 
of West Virginia, 1931, as amended (the "Act"), the State of West Virginia (the "State") has 
established a state water pollution control revolving fund program (the "Program") to direct the 
distribution of loans to particular local governments pursuant to the Clean Water Act; 

WHEREAS, under the Act the DEP is designated the instrumentality to enter into 
capitalization agreements with the United States Environmental Protection Agency ("EPA") to 
accept capitalization grant awards (U.S. General Services Administration; Catalog - of Federal 
Domestic Assistance, 32nd Edition 5 66.458 (1998)) and DEP has been awarded capitalization 
grants to partially fund the Program; 

WHEREAS, under the Act and under the direction of DEP, the Authority has 
established a permanent perpetual fund known as the "West Virginia Water Pollution Control 
Revolving Fund" (hereinafter the "Fund"); 



WHEREAS, pursuant to the Act, the Authority and DEP are empowered to make 
loans from the Fund to local governments for the acquisition or construction of wastewater 
treatment projects by such local governments, all subject to such provisions and limitations 
as are contained in the Clean Water Act and the Act; 

WHEREAS, the Local Government constitutes a local government as defined 
by the Act; 

WHEREAS, the Local Government is included on the DEP State Project Priority 
List and the Intended Use Plan and has met DEP1s pre-application requirements for the 
Program; 

WHEREAS, the Local Government is authorized and empowered by the statutes 
ofthe State to acquire, construct, improve, operate and maintain a wastewater treatment project 
and to finance the cost of acquisition and constniction of the same by borrowing money to be 
evidenced by revenue bonds issued by the Local Government; 

WHEREAS, the Local Government intends to construct, is constructing or has 
constructed such a wastewater treatment project at the location and as more particularly 
described and set forth in the Application, as hereinafter defined (the "Project"); 

WHEREAS, the Local Government has completed and filed with the Authority 
and DEP an Application for a Loan with attachments and exhibits and an Amended Application 
for a Loan also with attachments and exhibits (together, as hrther revised and supplemented, 
the "Application"), which Application is incorporated herein by this reference; and 

WHEREAS, having reviewed the Application and the Fund having available 
sufficient hnds  therefor, the Authority and DEP are willing to lend the Local Government the 
amount set forth on Schedule X attached hereto and incorporated herein by reference, through 
the purchase of revenue bonds of the Local Government with moneys held in the Fund, subject 
to the Local Government's satisfaction of certain legal and other requirements of the Program. 

NOW, THEREFORE, in consideration of the premises and the mutual 
agreements hereinafter contained, the Local Government, DEP and the Authority hereby agree 
as follows: 



ARTICLE I 

Definitions 

1.1 Except where the context clearly indicates otherwise, the terms 
llA~thority,lt l f ~ ~ ~ t , t l  "fund," "local government," and "project" have the definitions and meanings 
ascribed to them in the Act or in the SRF Regulations. 

1.2 "Consulting Engineers" means the professional engineer, licensed by the 
State, designated in the Application and any successor thereto. 

1.3 "Loan" means the loan to be made by the Authority and DEP to the Local 
Government through the purchase of Local Bonds, as hereinafter defined, pursuant to this Loan 
Agreement. 

1.4 "Local Act" means the official action of the Local Government required 
by Section 4.1 hereof, authorizing the Local Bonds. 

c' 
1.5 "Local Bonds" means the revenue bonds to be issued by the Local 

Government pursuant to the provisions of the Local Statute, as hereinafter defined, to evidence 
the Loan and to be purchased by the Authority with money held in the Fund, all in accordance 
with the provisions of this Loan Agreement. 

1.6 "Local Statute" means the specific provisions of the Code of West 
Virginia, 193 1, as amended, pursuant to which the Local Bonds are issued. 

1.7 "Operating Expenses" means the reasonable, proper and necessary costs 
of operation and maintenance of the System, as hereinafter defined, as should normally and 
regularly be included as such under generally accepted accounting principles. 

1.8 "Program" means the wastewater treatment facility acquisition, 
construction and improvement program coordinated through the capitalization grants program 
established under the Clean Water Act and administered by DEP. 

1.9 "Project" means the wastewater treatment facility project hereinabove 
referred to, to be constructed or being constructed by the Local Government in whole or in 
part with the net proceeds of the Local Bonds or being or having been constructed by the Local 
Government in whole or in part with the proceeds of bond anticipation notes or other interim 
financing, which is to be paid in whole or in part with the net proceeds of the Local Bonds. 



1.10 "SRF Regulations" means the regulations set forth in Title 47, Series 
3 1 of the West Virginia Code of State Regulations. 

1.1 1 "System" means the wastewater treatment facility owned by the Local 
Government, of which the Project constitutes all or to which the Project constitutes an 
improvement, and any improvements thereto hereafter constructed or acquired from any 
sources whatsoever. 

1.12 Additional terms and phrases are defined in this Loan Agreement as 
they are used. 

ARTICLE I1 

The Project and the System 

2.1 The Project shall generally consist of the construction and acquisition 
of the facilities described in the Application, to be, being or having been constructed in 
accordance with plans, specifications and designs prepared for the Local Government by the 
Consulting Engineers, the DEP and Authority having found, to the extent applicable, that the 
Project is consistent with the applicable provisions of the Program. 

2.2 Subject to the terms, conditions and provisions of this Loan Agreement 
and the Local Act, the Local Government has acquired, or shall do all things necessary to 
acquire, the proposed site of the Project and shall do, is doing or has done all things necessary 
to construct the Project in accordance with the plans, specifications and designs prepared for 
the Local Government by the Consulting Engineers. 

2.3 All real estate and interests in real estate and all personal property 
constituting the Project and the Project site heretofore or hereafter acquired shall at all times 
be and remain the property of the Local Government, subject to any mortgage lien or other 
security interest as is provided for in the Local Statute unless a sale or transfer of all or a 
portion of said property is approved by DEP and the Authority. 

2.4 The Local Government agrees that the Authority and DEP and their 
respective duly authorized agents shall have the right at all reasonable times to enter upon the 
Project site and Project facilities and to examine and inspect the same. The Local Government 
further agrees that the Authority and DEP and their respective duly authorized agents shall, 
prior to, during and after completion of construction and commencement of operation of the 
Project, have such rights of access to the System site and System facilities as may be 
reasonably necessary to accomplish all of the powers and rights ofthe Authority and DEP with 
respect to the System pursuant to the pertinent provisions of the Act. 



2.5 The Local Government shall keep complete and accurate records of the 
cost of acquiring the Project site and the costs of constructing, acquiring and installing the 
Project. The Local Government shall permit the Authority and DEP, acting by and through 
their Directors or duly authorized agents and representatives, to inspect all books, documents, 
papers and records relating to the Project and the System at any and all reasonable times for 
the purpose of audit and examination, and the Local Government shall submit to the Authority 
and DEP such documents and information as it may reasonably require in connection with the 
construction, acquisition and installation of the Project, the operation and maintenance of the 

0 System and the administration of the Loan or of any State and federal grants or other sources 
of financing for the Project. 

2.6 The Local Government agrees that it will permit the Authority and DEP 
and their respective agents to have access to the records of the Local Government pertaining 
to the operation and maintenance of the System at any reasonable time following completion 
of construction of the Project and commencement of operation thereof or if the Project is an 
improvement to an existing system at any reasonable time following commencement of 
construction. 

2.7 The Local Government shall require that each construction contractor 
furnish a performance bond and a payment bond, each in an amount at least equal to one 
hundred percent (100%) of the contract price of the portion of the Project covered by the 
particular contract as security for the faithful performance of such contract and shall verify or 
have verified such bonds prior to commencement of construction. 

2.8 The Local Government shall require that each of its contractors and all 
subcontractors maintain, during the life of the construction contract, workers' compensation 
coverage, public liability insurance, property damage insurance and vehicle liability insurance 
in amounts and on terms satisfactory to the Authority and DEP and shall verify or have verified 
such insurance prior to commencement of-construction. Until the Project facilities are 
completed and accepted by the Local Government, the Local Government or (at the option of 
the Local Government) the contractor shall maintain builder's risk insurance (fire and extended 
coverage) on a one hundred percent (100%) basis (completed value form) on the insurable 
portion of the Project, such insurance to be made payable to the order of the Authority, the 
Local Government, the prime contractor and all subcontractors, as their interests may appear. 
If facilities of the System which are detrimentally affected by flooding are or will be located 
in designated special flood or mudslide-prone areas and if flood insurance is available at a 
reasonable cost, a flood insurance policy must be obtained by the Local Government on or 
before the Date of Loan Closing, as hereinafter defined, and maintained so long as any of the 
Local Bonds are outstanding. Prior to commencing operation of the Project, the Local 
Government must also obtain, and maintain so long as any of the Local Bonds are outstanding, 
business interruption insurance if available at a reasonable cost. 



2.9 TheLocal Government shall provide andmaintain competent and adequate 
engineering services satisfactory to the Authority and DEP covering the supervision and 
inspection of the development and construction of the Project and bearing the responsibility 
of assuring that construction conforms to the plans, specifications and designs prepared by the 
Consulting Engineers, which have been approved by all necessary governmental bodies. Such 
engineer shall certify to the Authority, DEP and the Local Government at the completion of 
construction that construction is in accordance with the approved plans, specifications and 
designs, or amendments thereto, approved by all necessary governmental bodies. The Local 
Government shall require the Consulting Engineers to submit Recipient As-Built Plans, as 
defined in the SRF Regulations, to it within 60 days of the completion of the Project. The 
Local Government shall notify DEP in writing of such receipt. The Local Government shall 
submit a Performance Certificate, the form of which is attached hereto as Exhibit A, and being 
incorporated herein by reference, to DEP within 60 days of the end of the first year after the 
Project is completed. 

2.10 The Local Government shall require the Consulting Engineers to submit 
the final Operation and Maintenance Manual, as defined in the SRF Regulations, to DEP when 
the Project is 90% completed. The Local Government shall at all times provide operation and 
maintenance of the System in compliance with any and all State and federal standards. The 
Local Government shall employ qualified operating personnel properly certified by the State 
before the Project is 50% complete and shall retain such a certified operator(s) to operate the 
System during the entire term of this Loan Agreement. The Local Government shall notify 
DEP in writing of the certified operator employed at the 50% completion stage. 

2.1 1 The Local Government hereby covenants and agrees to comply with all 
applicable laws, rules and regulations issued by the Authority, DEP or other State, federal or 
local bodies in regard to the construction of the Project and operation, maintenance and use 
of the System. 

2.12 The Local Government, commencing on the date contracts are executed 
for the acquisition or construction of the Project and for two years following the completion 
of acquisition or construction of the Project, shall each month complete a Monthly Financial 

Report, the form ofwhich is attached hereto as Exhibit B and incorporated herein by reference, 
and forward a copy by the 10th of each month to DEP and the Authority. 

2.13 The Local Government, during construction of the Project, shall 
complete Payment Requisition Forms, the form of which is attached hereto as Exhibit C and 
incorporated herein by reference, and forward such forms to DEP in compliance with the Local 
Government's construction schedule. 



ARTICLE 111 

Conditions to Loan; 
Issuance of Local Bonds 

3.1 The agreement of the Authority and DEP to make the Loan is subject to 
the Local Government's fulfillment, to the satisfaction of the Authority and DEP, of each and 
all of those certain conditions precedent on or before the delivery date for the Local Bonds, 
which shall be the date established pursuant to Section 3.4 hereof. Said conditions precedent 
are as follows: 

(a) The Local Government shall have delivered to the Authority and 
DEP a report listing the specific purposes for which the proceeds of the Loan will be expended 
and the procedures as to the disbursement of loan proceeds, including an estimated monthly 
draw schedule; 

(b) The Local Government shall have performed and satisfied all of 
the terms and conditions to be performed and satisfied by it in this Loan Agreement; 

(c) The Local Government shall have authorized the issuance of and 
delivery to the Authority of the Local Bonds described in this Article I11 and in Article IV 
hereof; 

(d) The Local Government shall either have received bids or entered 
into contracts for the construction of the Project, which are in an amount and otherwise 
compatible with the plan of financing described in the Application; provided that, if the Loan 
will refund an interim construction financing, the Local Government must either be 
constructing or have constructed its Project for a cost and as otherwise compatible with the 
plan of financing described in the Application; and, in either case, the Authority and DEP shall 
have received a certificate of the Consulting Engineers to such effect, the form of which 
certificate is attached hereto as Exhibit D; 

(e) The Local Government shall have obtained all permits required by 
the laws of the State and the federal government necessary for the construction of the Project, 
and the Authority andDEP shall have received a certificate ofthe Consulting Engineers to such 
effect; 

(f) The Local Government shall have obtained all requisite orders of 
and approvals from the Public Service Commission of West Virginia (the "PSC") and the West 
Virginia Infrastructure and Jobs Development Council necessary for the construction of the 
Project and operation of the System, with all requisite appeal periods having expired without 



successhl appeal and the Authority and DEP shall have received an opinion of counsel to the 
Local Government, which may be local counsel to the Local Government, bond counsel or 
special PSC counsel but must be satisfactory to the Authority and DEP, to such effect; 

(g) The Local Government shall have obtained any and all approvals 
for the issuance ofthe Local Bonds required by State law, and the Authority andDEP shall have 
received an opinion of counsel to the Local Government, which may be local counsel to the 
Local Government, bond counsel or special PSC counsel but must be satisfactory to the 
Authority and DEP, to such effect; 

(h) The Local Government shall have obtained any and all approvals 
of rates and charges required by State law and shall have taken any other action required to 
establish and impose such rates and charges (imposition of such rates and charges is not, 
however, required to be effective until completion of construction of the Project), with all 
requisite appeal periods having expired without successful appeal, and the Authority and DEP 
shall have received an opinion of counsel to the Local Government, which may be local 
counsel to the Local Government, bond counsel or special PSC counsel but must be 
satisfactory to the Authority and DEP, to such effect; 

(i) Such rates and charges for the System shall be sufficient to 
comply with the provisions of Subsections 4.1 (a) and 4.1 (b)(ii) hereof, and the Authority and 
DEP shall have received a certificate of the accountant for the Local Government, or such 
other person or firm experienced in the finances of local governments and satisfactory to the 
Authority and DEP, to such effect; and 

(j) The net proceeds ofthe Local Bonds, together with all moneys on 
deposit or to be simultaneously deposited (or, with respect to proceeds of grant anticipation 
notes or other indebtedness for which a binding purchase contract has been entered, to be 
deposited on a date certain) and irrevocably pledged thereto and the proceeds of grants 
irrevocably committed therefor, shall be sufficient to pay the costs of construction and 
acquisition of the Project as set forth in the Application, and the Authority and DEP shall have 
received a certificate of the Consulting Engineers, or such other person or firm experienced 
in the financing of wastewater treatment projects and satisfactory to the. Authority and DEP, 
to such effect, such certificate to be in f o m  and substance satisfactory to the Authority and 
DEP, and evidence satisfactory to the Authority and DEP of such irrevocably committed 
grants. 

3.2 Subject to the terms and provisions of this Loan Agreement, the rules and 
regulations promulgated by the Authority and DEP, including the SRF Regulations, or any other 
appropriate State agency and any applicable rules, regulations and procedures promulgated 
from time to time by the federal government, it is hereby agreed that the Authority shall make 



the Loan to the Local Government and the Local Government shall accept the Loan from the 
Authority, and in furtherance thereof it is agreed that the Local Government shall sell to the 
Authority and the Authority shall make the Loan by purchasing the Local Bonds in the principal 
amount and at the price set forth in Schedule X hereto. The Local Bonds shall have such 
further terms and provisions as described in Article IV hereof. 

3.3 The Loan shall be secured and shall be repaid in the manner hereinafter 
provided in this Loan Agreement. 

0 

3.4 The Local Bonds shall be delivered to the Authority, at the offices of the 
Authority, on a date designated by the Local Government by written notice to the Authority, 
which written notice shall be given not less than ten (10) business days prior to the date 
designated; provided, however, that if the Authority is unable to accept delivery on the date 
designated, the Local Bonds shall be delivered to the Authority on a date as close as possible 
to the designated date and mutually agreeable to the Authority, DEP and the Local Government. 
The date of delivery so designated or agreed upon is hereinafter referred to as the "Date of 
Loan Closing." Notwithstanding the foregoing, the Date of Loan Closing shall in no event 
occur more than ninety (90) days after the date of execution of this Loan Agreement by the 
Authority or such later date as is agreed to in writing by DEP. 

3.5 The Local Government understands and acknowledges that it is one of 
several local governments which have applied to the Authority and DEP for loans from the 

0 Fund to finance wastewater treatment projects and that the obligation of the Authority to make 
any such loan is subject to the Local Government's fulfilling all of the terms and conditions 
of this Loan Agreement on or prior to the Date of Loan Closing and to the requirements of the 
Program. The Local Government specifically recognizes that the Authority will not purchase 
the Local Bonds unless and until sufficient funds are available in the Fund to purchase all the 
Local Bonds and that, prior to such purchase, the Authority may purchase the bonds of other 
local governments set out in the State Project Priority List, as defined in the SRF Regulations. 
The Local Government further specifically recognizes that all loans will be originated in 
conjunction with the SRF Regulations and with the prior approval of DEP. 

3.6 The Local Government shall provide DEP with the appropriate 
documentation to comply with the special conditions regarding the public release and audit 
requirements established by federal and State regulations as set forth in Exhibit E attached 
hereto at such times as are set forth therein. 



ARTICLE IV 

Local Bonds; Security for Loan; 
Repayment of Loan; Interest on Loan; 

Fees and Charges 

4.1 The Local Government shall, as one of the conditions of the Authority 
and DEP to make the Loan, authorize the issuance of and issue the Local Bonds pursuant to an 
official action of the Local Government in accordance with the Local Statute, which shall, as 
adopted or enacted, contain provisions and covenants in substantially the form as follows: 

(a) That the gross revenues of the System shall always be used for 
purposes of the System. Such gross revenues will be used monthly, in the order of priority 
listed below: 

(9  to pay Operating Expenses of the System; 

(ii) to the extent not otherwise limited by any outstanding loan 
resolution, indenture or other act or document and beginning on the date set forth in Schedule 
X, to provide debt service on the Local Bonds by depositing in a sinking fund one-third (113) 
of the interest payment next coming due on the Local Bonds and one-third (113) of the 
principal payment next coming due on the Local Bonds and, beginning three (3) months prior 
to the first date of payment of principal of the Local Bonds, if the reserve account for the 
Local Bonds (the "Reserve Account") was not funded from proceeds of the Local Bonds or 
otherwise concurrently with the issuance thereof in an amount equal to the maximum amount 
of principal and interest which will come due on the Local Bonds in the then current or any 
succeeding year (the "Reserve Requirement"), by depositing in the Reserve Account an amount 
not less than one-twelfth (1112) of one-tenth (1110) of the Reserve Requirement or, if the 
Reserve Account has been so funded (whether by Local Bond proceeds, monthly deposits or 
otherwise), any amount necessary to maintain the Reserve Account at the Reserve 
Requirement; 

(iii) to create a renewal and replacement, or similar, fund in an 
amount equal to two and one-half percent (2-112%) of the gross revenues from the System, 
exclusive of any payments into the Reserve Account, for the purpose of improving or making 
emergency repairs or replacements to the System or eliminating any deficiencies in the 
Reserve Account; and 

(iv> for other legal purposes ofthe System, including payment 
of debt service on other obligations junior, subordinate and inferior to the Local Bonds. 



Provided, that if 
which has greater coverage or 
requirements will prevail until 

'the Local Government has existing outstanding indebtedness 
renewal and replacement fund requirements, then the greater 
said existing indebtedness is paid in full. 

(b) Covenants substantially as follows: 

(i) That the Local Bonds shall be secured by a pledge of either 
the net or gross revenues of the System as provided in the Local Act; 

(ii) That the schedule of rates or charges for the services of the 
System shall be sufficient to provide Eunds which, along with other revenues of the System, 
will pay all Operating Expenses and leave a balance each year equal to at least one hundred 
fifteen percent (1 15%) of the maximum amount required in any year for debt service on the 
Local Bonds and all other obligations secured by a lien on or payable from the revenues of the 
System prior to or on a parity with the Local Bonds or, if the Reserve Account is funded 
(whether by Local Bond proceeds, monthly deposits or otherwise) at an amount equal to the 
Reserve Requirement and any reserve account for any such prior or parity obligations is funded 
at least at the requirement therefor, equal to at least one hundred ten percent (1 10%) of the 
maximum amount required in any year for debt service on the Local Bonds and any such prior 
or parity obligations; 

(iii) That the Local Government shall complete the Project and 
operate and maintain the System in good condition; 

(iv) That, except as otherwise required by State law or the 
Regulations, the System may not be sold, mortgaged, leased or otherwise disposed of, except 
as a whole, or substantially as a whole, provided that the net proceeds to be realized from such 
sale, mortgage, lease or other disposition shall be sufficient to fully pay all of the Local Bonds 
outstanding and further provided that portions of the System when no longer required for the 
ongoing operation of such System as evidenced by certificates from the Consulting Engineer, 
may be disposed of with such restrictions as are normally contained in such covenants; 

(v) That the Local Government shall not issue any other 
obligations payable fiom the revenues of the System which rank prior to, or equally, as to lien 
and security with the Local Bonds, except parity bonds which shall only be issued if net 
revenues of the System prior to issuance of such parity bonds, plus reasonably projected 
revenues from rate increases and the improvements to be financed by such parity bonds, shall 
not be less than one hundred fifteen percent (1 15%) of the maximum debt service in any 
succeeding year on all Local Bonds and parity bonds theretofore and then being issued and on 
any obligations secured by a lien on or payable from the revenues of the System prior to the 
Local Bonds and with the prior written consent of the Authority and DEP; provided, however, 



that additional parity bonds may be issued to complete the Project, as described in the 
Application as of the date hereof, without regard to the foregoing; 

(vi) That the Local Government will carry such insurance as is 
customarily carried with respect to works and properties similar to the System, including those 
specified by Section 2.8 hereof; 

(vii) That the Local Government will not render any free 
services of the System; 

(viii) That the Authority may, by proper legal action, compel the 
performance of the duties of the Local Government under the Local Act, including the making 
and collection of sufficient rates or charges for services rendered by the System, and shall also 
have, in the event of a default in payment of principal of or interest on the Local Bonds, the 
right to obtain the appointment of a receiver to administer the System or construction of the 
Project, or both, as provided by law and all rights as set forth in Section 5 of the Act; 

(ix) That, to the extent authorized by the laws of the State and 
the rules and regulations of the PSC, all delinquent rates and charges, if not paid when due, 
shall become a lien on the premises served by the System; 

(x) That, to the extent legally allowable, the Local Government 
will not grant any franchise to provide any services which would compete with the System; 

(xi) That the Local Government shall mually cause the records 
ofthe System to be audited by an independent certified public accountant or independent public 
accountant and shall submit the report of said audit to the Authority and DEP, which report 
shall include a statement that notes whether the results of tests disclosed instances of 
noncompliance that are required to be reported under government auditing standards and, if 
they are, describes the instances of noncompliance and the audited financial statements shall 
include a statement that notes whether the Local Government's revenues are adequate to meet 
its Operating Expenses and debt service and reserve requirements; 

(xii) That the Local Government shall annually adopt a detailed, 
balanced budget of the estimated revenues and expenditures for operation and maintenance of 
the System during the succeeding fiscal year and shall submit a copy of such budget to the 
Authority and DEP within 30 days of adoption thereof; 

(xiii) That, to the extent authorized by the laws of the State and 
the rules and regulations of the PSC, prospective users of the System shall be required to 
connect thereto; 



(xiv) That the proceeds of the Local Bonds, advanced fiom time 
to time, except for accrued interest and capitalized interest, if any, must (a) be deposited in a 
construction knd,  which, except as otherwise agreed to in writing by the Authority, shall be 
held separate and apart from all other funds of the Local Government and on which the owners 
of the Local Bonds shall have a lien until such proceeds are applied to the construction of the 
Project (including the repayment of any incidental interim financing) andlor (b) be used to pay 
(or redeem) bond anticipation notes or other interim financing of such Local Government, the 
proceeds of which were used to finance the construction of the Project; provided that, with the 
prior written consent of the Authority and DEP, the proceeds of the Local Bonds may be used 
to fund all or a portion of the Reserve Account, on which the owner of the Local Bonds shall 
have a lien as provided herein; 

(xv) That, as long as the Authority is the owner of any of the 
Local Bonds, the Local Government may authorize redemption of the Local Bonds with 30 
days written notice to the Authority; 

(xvi) That the West Virginia Municipal Bond Commission (the 
"Commission") shall serve as paying agent for all Local Bonds; 

(xvii) That the Local Government shall on the first day of each 
month (if the first day is not a business day, then the first business day of each month) deposit 
with the Commission the required interest, principal and reserve account payment. The Local 
Government shall complete the Monthly Payment Form, attached hereto as Exhibit F and 
incorporated herein by reference, and submit a copy of said form along with a copy of the 
check or electronic transfer to the Authority by the 5th day of such calendar month; 

(xviii) That, unless it qualifies for an exception to the provisions 
of Section 148 of the Internal Revenue Code of 1986, as amended, which exception shall be 
set forth in an opinion of bond counsel, the Local Government will furnish to the Authority, 
annually, at such time as it is required to perform its rebate calculations under the Internal 
Revenue Code of 1986, as amended, a certificate with respect to its rebate calculations and, 
at any time, any additional information requested by the Authority; 

(xix) That the Local Government shall have obtained the 
certificate of the Consulting Engineers to the effect that the Project has been or will be 
constructed in accordance with the approved plans, specifications and design as submitted to 
the Authority and DEP, the Project is adequate for the purposes for which it was designed, the 
funding plan as submitted to the Authority and DEP is sufficient to pay the costs of acquisition 
and construction of the Project and all permits required by federal and State laws for 
construction of the Project have been obtained; 



(xx) That the Local Government shall, to the full extent 
permitted by applicable law and the rules and regulations of the PSC, terminate the services 
of any water facility owned by it to any customer of the System who is delinquent in payment 
of charges for services provided by the System and will not restore the services of the water 
facility until all delinquent charges for the services of the System have been fully paid or, if 
the water facility is not owned by the Local Government, then the Local Government shall 
enter into a termination agreement with the water provider; and 

- 

(xxi) That the Local Government shall submit all proposed 
change orders to the DEP for written approval. The Local Government shall obtain the written 
approval of the DEP before expending any proceeds of the Local Bonds held,in "contingency" 
as set forth in the final Schedule A attached to the certificate of the Consulting Engineer. The 
Local Government shall obtain the written approval ofthe DEP before expending any proceeds 
of the Local Bonds available due to bid/construction/project underruns. 

The Local Government hereby represents and warrants that the Local Act has 
been or shall be duly adopted or enacted in compliance with all necessary corporate and other 
action and in accordance with applicable provisions of law. All legal matters incident to the 
authorization, issuance, validity, sale and delivery ofthe Local Bonds shall be approved without 
qualification by nationally recognized bond counsel acceptable to the Authority in substantially 
the form of legal opinion attached hereto as Exhibit G. 

4.2 The Loan shall be secured by the pledge and assignment by the Local 
Government, as effected by the Local Act, of the fees, charges and other revenues of the Local 
Government from the System. 

4.3 At least five percent (5%) of the proceeds of the Local Bonds will be 
advanced on the Date of Loan Closing. The remaining proceeds of the Local Bonds shall be 
advanced by the DEP monthly as required by the Local Government to pay Costs of the 
Project, provided, however, if the proceeds of the Local Bonds will be used to repay an interim 
financing, the proceeds will be advanced on a schedule mutually agreeable to the Local 
Government, the DEP and the Authority. The Local Bonds shall not bear interest during the 

1 construction period but interest shall commence accruing on the completion date as defined 
in the SRF Regulations, provided that the annual repayment of principal and payment of interest 
shall begin not later than one (1) year after the completion date. The repayment of principal 
and interest on the Local Bonds shall be as set forth on Schedule Y hereto. In no event shall 
the interest rate on or the net interest cost of the Local Bonds exceed any statutory limitation 
with regard thereto. 

4.4 The Local Bonds shall be delivered to the Authority in hlly registered 
. form, transferable and exchangeable as provided in the Local Act at the expense of the Local 



Government. Anything to the contrary herein notwithstanding, the Local Bonds may be issued 
in one or more series. 

4.5 As provided by the SRF Regulations, the Local Government agrees to pay 
from time to time, if required by the Authority and DEP, the Local Government's allocable 
share of the reasonable administrative expenses of the Authority relating to the Program. Such 
administrative expenses shall be determined by the Authority and shall include, without 
limitation, Program expenses, legal fees paid by the Authority and fees paid to the trustee and 
paying agents for any bonds or notes to be issued by the Authority for contribution to the Fund 
and the fees and expenses of any corporate trustee for the Fund. 

4.6 The obligation of the Authority to make any loans shall be conditioned 
upon the availability of moneys in the Fund in such amount and on such terms and conditions 
as, in the sole judgment of the Authority, will enable it to make the Loan. 

ARTICLE V 

Certain Covenants of the Local Government; 
Imposition and Collection of User Charges; 

Payments To Be Made by 
Local Government to the Authority 

5.1 The Local Government hereby irrevocably covenants and agrees to 
comply with all of the terms, conditions and requirements of this Loan Agreement and the 
Local Act. The Local Government hereby further irrevocably covenants and agrees that, as one 
of the conditions of the Authority to make the Loan, it has fixed and collected, or will fix and 
collect, the rates, fees and other charges for the use of the System and will take all such 
actions necessary to provide funds sufficient to produce the required sums set forth in the 
Local Act and in compliance with the provisions of Subsections 4.1 (a) and 4.1 (b)(ii) hereof. 

5.2 In the event, for any reason, the schedule of rates, fees and charges 
initially established for the System in connection with the Local Bonds shall prove to be 
insufficient to produce the required sums set forth in the Local Act and this Loan Agreement, 
the Local Government hereby covenants and agrees that it will, to the extent or in the manner 
authorized by law, immediately adjust and increase such schedule of rates, fees and charges (or 
where applicable, immediately file with the PSC for a rate increase) and take all such actions 
necessary to provide funds sufficient to produce the required sums set forth in the Local Act 
and this Loan Agreement. 

5.3 In the event the Local Government defaults in any payment due to the 
Authority pursuant to this Loan Agreement, the amount of such default shall bear interest at 



the interest rate of the installment of the Loan next due, from the date of the default until the 
date of the payment thereof. 

5.4 The Local Government hereby irrevocably covenants and agrees with the 
Authority that, in the event of any default hereunder by the Local Government, the Authority 
may exercise any or all of the rights and powers granted under Section 5 of the Act, including, 
without limitation, the right to impose, enforce and collect charges of the System. 

ARTICLE VI 

Other Agreements of the 
Local Government 

6.1 The Local Government hereby acknowledges to the Authority and DEP 
its understanding ofthe provisions of the Act, vesting in the Authority and DEP certain powers, 
rights and privileges with respect to wastewater treatment projects in the event of default by 
the Local Government in the terms and covenants of this Loan Agreement, and the Local 
Government hereby covenants and agrees that, if the Authority should hereafter have recourse 
to said rights and powers, the Local Government shall take no action of any nature whatsoever 
calculated to inhibit, nullify, void, delay or render nugatory such actions ofthe Authority in the 
due and prompt implementation of this Loan Agreement. 

6.2 The Local Government hereby warrants and represents that all 
information provided to the Authority and DEP in this Loan Agreement, in the Application or 
in any other application or documentation with respect to financing the Project was at the time, 
and now is, true, correct and complete, and such information does not omit any material fact 
necessary to make the statements therein, in light of the circumstances under which they were 
made, not misleading. Prior to the Authority's making the Loan and receiving the Local Bonds, 
the Authority and DEP shall have the right to cancel all or any of their obligations under this 
Loan Agreement if (a) any representation made to the Authority and DEP by the Local 
Government in connection with the Loan shall be incorrect or incomplete in any material 
respect or (b) the Local Government has violated any commitment made by it in its Application 
or in any supporting documentation or has violated any of the terms of the Act, the SRF 
Regulations or this Loan Agreement. 

6.3 The Local Government hereby agrees to repay on or prior to the Date of 
Loan Closing any moneys due and owing by it to the Authority or any other lender for the 
planning or design of the Project, provided that such repayment shall not be made from the 
proceeds of the Loan. 



6.4 The Local Government hereby covenants that it will rebate any amounts 
required by Section 148 of the Internal Revenue Code of 1986, as amended, and will take all 
steps necessary to make any such rebates. In the event the Local Government fails to make any 
such rebates as required, then the Local Government shall pay any and all penalties, obtain a 
waiver from the Internal Revenue Service and take any other actions necessary or desirable to 
preserve the exclusion from gross income for federal income tax purposes of interest on the 
Local Bonds. 

6.5 Notwithstanding Section 6.4, the Authority and DEP may at any time, in 
their sole discretion, cause the rebate calculations prepared by or on behalf of the Local 
Government to be monitored or cause the rebate calculations for the Local Government to be 
prepared, in either case at the' expense of the Local Government. 

6.6 The Local Government hereby agrees to give the Authority and DEP prior 
written notice of the issuance by it of any other obligations to be used for the System, 
payable f?om the revenues of the System or from any grants for the Project or otherwise 
related to the Project or the System. 

6.7 The Local Government hereby agrees to file with the Authority and DEP 
upon completion of acquisition and construction of the Project a schedule in substantially the 
form of Amended Schedule A to the Application, setting forth the actual costs of the Project 
and sources of fbnds therefor. 

ARTICLE VII I I 

Miscellaneous 

7.1 Schedules X and Y shall be attached to this Loan Agreement by the 
Authority as soon as practicable after the Date of Loan Closing is established and shall be 
approved by an official action of the Local Government supplementing the Local Act, a 
certified copy of which official action shall be submitted to the Authority. 

7.2 If any provision of this Loan Agreement shall for any reason be held to 
be invalid or unenforceable, the invalidity or unenforceability of such provision shall not affect 
any of the remaining provisions of this Loan Agreement, and this Loan Agreement shall be 
construed and enforced as if such invalid or unenforceable provision had not been contained 
herein. 

7.3 This Loan Agreement may be executed in one or more counterparts, any 
of which shall be regarded for all purposes as an original and all of which constitute but one 
and the same instrument. Each party agrees that it will execute any and all documents or other 



instruments and take such other actions as may be necessary to give effect to the terms of this 
Loan Agreement. 

7.4 No waiver by any party of any term or condition of this Loan Agreement 
shall be deemed or construed as a waiver of any other terms or conditions, nor shall a waiver 
of any breach be deemed to constitute a waiver of any subsequent breach, whether ofthe same 
or of a different section, subsection, paragraph, clause, phrase or other provision of this Loan 
Agreement. 

7.5 This Loan Agreement supersedes all prior negotiations, representations 
and agreements between the parties hereto relating to the Loan and constitutes the entire 
agreement between the parties hereto in respect thereof. 

7:6' By execution and delivery of this Loan Agreement, notwithstanding the 
date hereof, the Local Government specifically recognizes that it is hereby agreeing to sell its 
Local Bonds to the Authority and that such obligation may be specifically enforced or subject 
to a similar equitable remedy by the Authority. 

7.7 This Loan Agreement shall terminate upon the earlier of: 

(i) written notice oftermination to the Local Government from either 
the Authority or DEP; 

(ii) the end of ninety (90) days after the date of execution hereof by 
the Authority or such later date as is agreed to in writing by DEP if the Local Government has 
failed to deliver the Local Bonds to the Authority; 

(iii) termination by the Authority and DEP pursuant to Section 6.2 
hereof; or 

(iv) payment in full of the principal of and interest on the Loan and of 
any fees and charges owed by the Local Government to the Authority or DEP; provided that the 
amount of the Loan made under this Loan Agreement in any succeeding fiscal year is 
contingent upon funds being appropriated by the State legislature or otherwise being available 
to make the Loan. In the event funds are not appropriated or otherwise available to make all 
of the Loan, the responsibility of the Authority and DEP to make all the Loan is terminated; 
provided hrther that the obligation of the Local Government to repay the outstanding amount 
of the Loan made by the Authority and DEP is not terminated due to such non-funding on any 
balance of the Loan. The DEP agrees to use its best efforts to have the amount contemplated 
under this Loan Agreement included in its budget. Non-appropriation or non-funding of the 
Loan shall not be considered an event of default under this Loan Agreement. 
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IN WITNESS WHEREOF, the parties hereto have caused this Loan Agreement 
to be executed by their respective duly authorized officers as of the date executed below by 
the Authority. 

CITY OF FAIRMONT 

(SEAL) 

Attest: 
Its: 
Date: 

~t!? Recorder 

WEST VIRGINIA DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, DIVISION 
OF WATER AND WASTE MANAGEMENT 

WEST VIRGINIA WATER DEVELOPMENT 
AUTHORITY 

(SEAL) 

Attest: 

1ts: Secretary-Treasurer 

Date: September 20. 2007 



EXHIBIT A 

FORM OF PERFORMANCE CERTIFICATE 

[To Be Provided By DEP] 



EXHIBIT B 

MONTHLY FINANCIAL REPORT 

Name of Local Government 
Name of Bond Issue(s) 
Type of Project Water Wastewater 
Fiscal Year Report Month 

1. Gross Revenues 

2. Operating Expenses 

3. Bond Payments: 

Budget 
Year To Date 

Total Budget Minus Total 
Current Year Year Year 
Month .. To Date To Date To Date 

Type of Issue 
Clean Water SRF 
Drinking Water TFU? 
Infrastructure Fund 
Water Development 

Authority 
Rural Utilities Service 
Economic Development 

Administration 
Other (Identify) 

4. Renewal and 
Replacement 
Fund Deposits 

Name of Person Completing Form 

Address 

Telephone 

2 1 



INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT 

Item 1 You will need a copy of the current fiscal year budget adopted by the Local 
Government to complete Items 1 and 2. In Item 1, provide the amount of actual 
Gross Revenues for the current month and the total amount year-to-date in the 
respective columns. Divide the budgeted annual Gross Revenues by 12. For 
example, if Gross Revenues of $1,200 are anticipated to be received for the 
year, each month the base would be increased by $100 ($1,200112). This is the 
incremental amount for the Budget Year-to-Date column. 

Item 2 Provide the amount of actual Operating Expenses for the current month and 
the total amount year-to-date in the respective columns. Any administrative fee 
should be included in the Operating Expenses. Divide the budgeted annual 
Operating Expenses by 12. For example, if Operating Expenses of $900 are 
anticipated to be incurred for the year, each month the base would be increased 
by $75 ($900112). This is the incremental amount for the Budget Year-to-Date 
column. 

Item 3 Provide the Bond Payments (principal, interest and reserve account) for all 
the outstanding bonds of the Local Government according to the source of 
funding. For example, Clean Water State Revolving Fund loan fiom Department 
of Environmental Protection, Drinking Water Treatment Revolving Fund loan 
from Bureau for Public Health, Infrastructure Fund loan from Infrastructure and 
Jobs Development Council, or a loan from the Water Development Authority, 
etc. 

Item 4 Provide the amount deposited into the Renewal and Replacement Fund each 
month. This amount is equal to 2.5% of Gross Revenues minus the total reserve 
account payments included in Item 3. If Gross Revenues are $1,200, then $30 
(2.5% of $1,200), LESS the amount of all reserve account payments in Item 3 
should be deposited into the Renewal and ~ e ~ l a c e m e n t  ~ u n d .  The money in the 
Renewal and Replacement Fund should be kept separate and apart fiom all other 
funds of the Local Government. 

The Local Government must complete the ~ o n t h l ~  Financial Report and forward it to 
the Water Development Authority by the loth day of each month, commencing on the 
date contracts are executed for the acquisition or construction of the Project and for 
two years following the completion of acquisition or construction of the Project. 



EXHIBIT C 

PAYMENT REQUISITION FORM 

(All Copies to Be Provided by DEP for Each Project) 



EXHIBIT D 

FORM OF CERTIFICATE OF CONSULTING ENGINEER 

(Is suer) 

(Name of Bonds) 

1, , Registered Professional Engineer, West Virginia License 
No. , of , Consulting Engineers, 

, , hereby certify as follows: 

1. My firm is engineer for the acquisition and construction of 
to the system (the "Project") 

of (the "Issuer"), to be constructed primarily in 
County, West Virginia, which acquisition and construction are 

being permanently financed in part by the above-captioned bonds (the "Bonds") of the Issuer. 
Capitalized words not defined herein shall have the same meaning set forth in the bond 

adopted or enacted by the Issuer on , and the Loan 
Agreement by and among the Issuer, the West Virginia Water Development Authority (the 
"Authority"), and the West Virginia Department of Environmental Protection (the "DEP"), 
dated 

. - 

2. The Bonds are being issued for the purposes of (i) 
, and (ii) paying certain issuance and 

other costs in connection therewith. 

3. To the best of my knowledge, information and belief, (i) within the limits and 
in accordance with the applicable and governing contractual requirements relating to the 
Project, the Project will be constructed in general accordance with the approved plans, 
specifications and designs prepared by my firm and approved by the DEP and any change orders 
approved by the Issuer, the DEP and all necessary governmental bodies; (ii) the Project, as 
designed, is adequate for its intended purpose and has a useful life of at least years, if 
properly operated and maintained, excepting anticipated replacements due to normal wear and 
tear; (iii) the Issuer has received bids for the acquisition and construction of the Project which 
are in an amount and otherwise compatible with the plan of financing set forth in Schedule A 



attached hereto as Exhibit A, and my firm1 has ascertained that all successfil bidders have made 
required provisions for all insurance and payment and performance bonds and that such 
insurance policies or binders and such bonds have been verified for accuracy; (iv) the 
successfbl bidders received any and all addenda to the original bid documents; (v) the bid 
documents relating to the Project reflect the Project as approved by the DEP and the bid forms 
provided to the bidders contain all critical operational components of the Project; (vi) the 
successful bids include prices for every item on such bid forms; (vii) the uniform bid 
procedures were followed; (viii) the Issuer has obtained all permits required by the laws of the 
State of West Virginia and the United States necessary for the acquisition and construction of 
the Project and operation of the System; (ix) as of the effective date thereof, the rates and 
charges for the System as adopted by the Issuer will be sufficient to comply with the 
provisions of the Loan Agreement; (x) the net proceeds of the Bonds, together with all other 
moneys on deposit or to be simultaneously deposited and irrevocably pledged thereto and the 
proceeds of grants, if any, irrevocably committed therefor, are sufficient to pay the costs of 
acquisition and construction of the Project approved by the DEP; and (xi) attached hereto as 
Exhibit A is the final amended "Schedule A - Total Cost of Project; Sources of Funds and Cost 
of Financing" for the Project. 

WITNESS my signature and seal on this day of 5 -a 

BY 

West Virginia License No. 

[SEAL] 

'If another responsible party, such as the Issuer's attorney, reviews the insurance and payment 
bonds, then insert the following: [and in reliance upon the opinion of , Esq.] and delete "my 
firm has ascertained that". 

'If the Rule 42 Exhibit andlor rate structure was prepared by an accountant, then insert the 
following: "In reliance upon the certificate of of even date herewith," at the 
beginning of (ix). 
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EXHIBIT E 

SPECIAL CONDITIONS 

A. PUBLIC RELEASE REQUIREMENT - The Local Government agrees to 
include, when issuing statements, press releases, requests for proposals, bid solicitations, 
groundbreaking or project dedication program documents and other documents describing 
projects or programs funded in whole or in part with Federal money, (1) the percentage of the 
total costs of the program or project which will be financed with Federal money, (2) the dollar 
amount of Federal funds for the project or program, and (3) percentage and dollar amount of 
the total costs of the project or program that will be financed by non-governmental sources. 

B. AUDIT REQUIREMENT (Supplement to Article IV 4.1 (b) (xi)) - 
Effective October 1,2003, the Local Government that receives $500,000 or more (in federal 
funds) in a fiscal year must obtain audits in accordance with the Single Audit Act and the 
applicable OMB Circular or any successor thereto. Financial statement audits are required 
once all fbnds have been received by the Local Government. 



EXHIBIT F 

MONTHLY PAYMENT FORM 

West Virginia Water Development Authority 
180 Association Drive 
Charleston, WV 253 11 

Re: [Name of bond issue] 

Ladies and Gentlemen: 

The following deposits were made to the West Virginia Municipal Bond 
Commission on behalf of [Name of Local Government] on [Date]. 

Sinking Fund: 

Interest 

Principal 

Total: 

Reserve Account: $- 

Witness my signature this - day of 

[Name of Local Government] 

By: 
Authorized Officer 

Enclosure: copy of check(s) 



EXHIBIT G 

OPINION OF BOND COUNSEL FOR LOCAL GOVERNMENT 

[To Be Dated as of Date of Loan Closing] 

West Virginia Water Development Authority 
180 Association Drive 
Charleston, WV 253 11 

West Virginia Department of Environmental Protection 
601 57Ih Street 
Charleston, WV 25304 

Ladies and Gentlemen: 

We are bond counsel to - ... (the "Local Government"), a 

We have examined a certified copy of proceedings and other papers relating to the 
authorization of (i) a loan agreement dated , -Y including all schedules and exhibits 
attached thereto (the "Loan Agreement"), among the Local Government, the West Virginia 
Water Development Authority (the "Authority") and the West Virginia Department of 
Environmental Protection (the "DEP"), and (ii) the issue of a series of revenue bonds of the 
Local Government, dated , (the "Local Bonds"), to be purchased by the Authority 
in accordance with the provisions of the Loan Agreement. The Local Bonds are issued in the 
principal amount of $ , in the form of one bond, registered as to principal and 
interest to the Authority, with principal and interest payable quarterly on March 1, June 1, 
September 1, and December 1 of each year, beginning 1, , and ending 1, 
-7 all as set forth in the "Schedule Y" attached to the Loan Agreement and incorporated in 
and made a part of the Local Bonds. 

The Local Bonds are issued for the purposes of (i) , and (ii) paying 
certain issuance and other costs in connection therewith. 

We have also examined the applicable provisions of of the Code 
of West Virginia, 193 1, as amended (the "Local Statute"), and the bond duly adopted 
or enacted by the Local Government on , as supplemented by the supplemental 
resolution duly adopted by the Local Government on (collectively, the 
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"Local Act"), pursuant to and under which Local Statute and Local Act the Local Bonds are 
authorized and issued, and the Loan Agreement has been undertaken. The Local Bonds are 
subject to redemptioii prior to maturity to the extent, at the time, under the conditions and 
subject to the limitations set forth in the Local Act and the Loan Agreement. 

Based upon the foregoing and upon our examination of such other documents as we have 
deemed necessary, we are of the opinion as follows: 

1. The Loan Agreement has been duly authorized by and executed on behalf of the 
Local Government and is a valid and binding special obligation of the Local Government, 
enforceable in accordance with the terms thereof. 

0 
2. The Loan Agreement inures to the benefit of the Authority and the DEP and 

cannot be amended so as to affect adversely the rights of the Authority or the DEP or diminish 
the obligations of the Local Government without the consent of the Authority and the DEP. 

3. The Local Government is a duly organized and validly existing 
, with full power and authority to acquire and construct the Project, 

to operate and maintain the System, to adopt or enact the Local Act and to issue and sell the 
Local Bonds, all under the Local Statute and other applicable provisions of law. 

4. The Local Act and all other necessary orders and resolutions have been legally 
and effectively adopted or enacted by the Local Government and constitute valid and binding 
obligations of the Local Government, enforceable against the Local Government in accordance 
with their terms. The Local Act contains provisions and covenants substantially in the form 
of those set forth in Section 4.1 of the Loan Agreement. 

5.  The Local Bonds have been duly authorized, issued, executed and delivered by 
the Local Government to the Authority and are valid, legally enforceable and binding special 
obligations of the Local Government, payable from the net or gross revenues of the System 
set forth in the Local Act and secured by a first lien on and pledge of the net or gross revenues 
of the System, all in accordance with the terms of the Local Bonds and the Local Act. 

6 .  The Local Bonds are, by statute, exempt , and under existing 
statutes and court decisions of the United States of America, as presently written and applied, 
the interest on the Local Bonds is excludable from the gross income of the recipients thereof 
for federal income tax purposes. 

No opinion is given herein as to the effect upon enforceability of the Local Bonds of 
bankruptcy, insolvency, reorganization, moratorium and other laws affecting creditors' rights 
or in the exercise of judicial discretion in appropriate cases. 



We have examined the executed and authenticated Local Bond numbered R-1 , and in our 
opinion the form of said bond and its execution and authentication are regular and proper. 

Very truly yours, 



SCHEDULE X 

DESCRIPTION OF LOCAL BONDS 

Principal Amount of Local Bonds $ 5,577,760 
Purchase Price of Local Bonds $ 5,577,760 

TheLocal Bonds shall bear no interest from the date of delivery to and including 
February 28, 2009. Commencing June 1, 2009, interest on the Local Bonds is payable 
quarterly, at a rate of 2% per annum. Commencing June 1,2009, principal of the Local Bonds 
is payable quarterly, with an administrative fee of 1%. Quarterly payments will be made on 
March 1, June 1, September 1 and December 1 of each year as set forth on the Schedule Y 
attached hereto and incorporated herein by reference. 

The Local Government shall submit its payments monthly to the Commission with 
instructions that the Commission will make quarterly payments to the Authority at such 
address as is given to the Commission in writing by the Authority. If the Reserve Account is 
not fully funded at closing, the Local Government shall commence the payment of the 11120 
of the maximum annual debt service on the first day of the month it makes its first monthly 
payment to the Commission. The Local Government shall instruct the Commission to notify 
the Authority of any monthly payments which are not received by the 20th day of the month 
in which the payment was due. 

The Local Bonds are fully registered in the name of the Authority as to principal and . 

interest, if any, and the Local Bonds shall grant the Authority a first lien on the net or gross 
revenues of the Local Government's system as provided in the Local Act. 

The Local Government may prepay the Local Bonds in h l l  at any time at the price of 
par upon 30 days' written notice to the Authority and DEP. The Local Government shall 
request approval from the Authority and DEP in writing of any proposed debt which will be 
issued by the Local Government on a parity with the Local Bonds which request must be filed 
at least 60 days prior to the intended date of issuance. 

As of the date of the Loan Agreement, the Local Bonds are on a parity as to liens, 
pledge and source of and security for payment with the following obligations of the Local 
Government: 

See next page. 



This Bond and the Series 2003 A Bonds (hereinafter defined) are initially issued 
subordinate and junior, with respect to liens, pledge and source of and security for payment, 
and in all respects, to the issuer's Sewerage System Refunding Revenue Capital Appreciation 
Bonds, Series 1988, dated November 30, 1988, issued in the original principal amount of 
$3,680,320 until such time as the Series 1988 Bonds reserve account has been fully funded 
or the Series 1988 Bonds have been paid in fill or otherwise legally defeased. At that time, 
the lien position of the Series 2007 A Bonds and the Series 2003 A Bonds will automatically 
upgrade to a first lien position. The Series 2007 A Bonds shall be issued on a parity with 
respect to liens, pledge and source of and security for payment, and in all respects, to the 
issuer's Sewer Revenue Bonds, Series 2003 A (West Virginia SRF Program), dated June 26, 
2003, issued in the original principal amount of $485,543. 



C i XHEDULE Y 
$5,577,760 

City of Fairmont 
20 Years, 2% Interest Rate, 1% Administrative Fee 

Closing Date: October 11,2007 
0 

Debt Service Schedule 

Date -- Principal Coupon Interest 
-- .-. . - - -- - -- - Total P+I 

1210 112007 
0310 112008 
06/01/2008 

10 File 1 City of Faim~ont Loanssf I SRF 9-20-07 1 912012007 1 5 0 7  PM 



City of Fairmont 
20 Years, 2% Interest Rate, 1% Administrative Fee 

Closing Date: October 11,2007 

Debt Service Schedule 

Date -- Principal -- Coupon Interest -- - .- -- -- -- -- - - -- -- -- -- - - -- Total P+I 

1210112018 68,745.00 2.000% 16,019.95 84,764.95 

Total $5,577,760.00 $1,203,473.75 $6,781,233.75 * 

*Plus $7,521.72 one-percent Administrative Fee paid quarterly. Total fee over life of loan is $601,737.60. 

File I City of Fainnont Loanssf I SRF 9-20-07 1 912012007 1 507 PM 
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PUBLIC SERVICE COMMISSION , . 
OF WEST. VIRGINIA 

CHARLESTON . . . . . ... 

. .. Entered: August 11, 2096 

CASE NO. 06-0348-S-CN 

CITY OF FAIRMONT SANITARY BOARD 
Application for a certificate of convenience and 
necessity for the construction, operation and 
maintenance of certain upgrades and iinprovements 
within twenty (20) designated areas of the 

. City of Fairmont Sanitary Boartl's existing 
collection system to eliminate or reduce'inflow 
and infiltration .and to provide for the replacement' 
and relocation of certain antiquated collection lines. 

CASE NO. 06-0417-S-MA' 

CITY OF FAIRPIIONT, 
a municipal corporation, 

Investigation and suspension of increase 
in sewer rates and charges as a result of 
petitions filed in accordance with West 
Virsinia Code 824-2-4b. 

RECOMMENDED DECISION 

Case No. 06-0348-S-CN 

on'   arch 20, 2006, the CYty of Fairmont Sanitary ~oard '(~oard) filed 
an application, duly verified, for a certif'icate to' construct certain 
additions and improvements to its sanitary sewer. system at Fairmont, 
Flarion County,. West Virginia. The Boardr s proposed upgrades and 
improvements are to reduce.inflow and infiltration and remove, replace 
and relocate sewage collection lines to comply with its current NPDES 
permit. The project., to consist of twenty (20) sub-projects, will permit 
the Board to continue to serve its 10,311 customers, including five, (5) 
bulk: treatment customers. ' 

The $.6,700,000 project is to be financed,' without interim financing, 
with a twenty (20) year $5,577,760.00 loan from the West Virginia Water 
Development Authority at two percent (2%) interest and a one percent (1%) 
administrative fee; a ten (10) year $160,000 loan frorn.Capito1 Lease at 

. . 
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seven percent (7%) interest; and a $962,240.00 Federal Assistance Grant 
from the FY 2005 Appropriations Act. 

Rates, through the City's municipal appeal proceeding, were proposed 
to increase by 24.72%, resulting in an additional $651,557, in revenues 
over current levels. The average monthly bill for 4,500 gallons will' 
increase from $14.90 to $18.59 for residential and commercial customers. 
The proposed rate increase was not to impact the rates currently charged 
to the Board's customers who are located within . the Meredith 
Springs/Dakota Sewer Line Extension. 

By Notice of Filing Order entered, on March 20, 2006, the City of 
Fairmont Sanitary Board was ordered to give nokice of the filing of the 
application by publishing a copy o.f .the Notice of Filing once in a 
.newspaper, duly qualified by the secretary of State, published'and of 
general circulation in Marion County, making due return to the C.ommission 
of proper certification of publication immediately thereafter. The Notice 
provided that anyone desiring to. protest or intervene should file a 
written protest or notice oE intervention within thirty (36) days 
following the date of, .publication, unless atherwise modified by 
Commission Order. The Notice of Filing warned that failure to timely 
protest or intervene could affect one's right to protest aspects of the 
certificate case, including any associated rate increases or to 
participate in future proceedings. The Notice went on to state that all 
protesks or requests to intervene should briefly state the reason for.the 
protest or interverition. Further, requests to intervene had to comply 
with the Commissionrs rules on intervention set forth in the Commission's 
Rules of Practice and Procedure. Finally, the Order stated that, if no 
protests were received within the 30-day period, the Commission could 
waive formal hearing and. grant the application based. on the evidence 
submitted with the application and the Commission's review thereof. 

On April 3, 2006, the City of Fairmont Sanitary Boardf s Petition to 
Waive Customer Notification Requirement was filed. Specifically, the 
Board requested waiver of that portion of the customer notification 
requirement, pursuant to Rule 10.3.d of the Commission's Rules of 
Practice and Procedure, which requires that, whenever a utility seeks a 
rate increase in a certificate application, the utility, within thirty 
(30) days of the date of the Commission's Notice of Filing Order, must 
have completed the mailing of a separate notice to each of its customers 
by one (1) or a combination of three (3) methods. The Board represented 
that no rate increase is sought as part of the certificate application. 
The Board contended that, by complying with the provisions' of West 
Virsinia Code S24-2-4b and Rule 150-2-22.1.c.1.3 of the Commission's 
Rules of Practice and Procedure regarding the rate ordinance, the Board 
had notified its customers of the proposed rate increase. 

On Apr.il 6, 2006, Staff filed a letter indicating its agreement with 
the Board's request to have the further notice requirement waived. 

On April 24, 2006, Staff Attorney Carrie Freeman filed'the Initial 
Joint Staff ~emorandum to which was attached the April 20, 2006 Initial 
Memorandum prepared by'James C. Weimer, P.E., Engineer 11, Engineering 
Division, .and Scott McNeely, Utilities Analyst 11, Water and Wastewater 
Division. Staff reported that the project, at a total project cost of 
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$6,700,000, is fully funded and will require a rate increase to support 
the new debt. Staff recommended that the certificate case be 
consolidated with the City's pending municipal appeal case since the 
certificate case's outcome is dependent upon the final rate recommended 
in the municipal appeal. Staff recommended that the certificate case be 
referred to the Division of Administrative Law Judges for disposition. 

On April 25, 2006, Staff's Motion to Consolidate was filed. Staff . 
requested that, in the interest of judicial economy, the Commission 
consolidate the instant case, Case No. 06-0348-S-CN, with Case No. 06- 
0417-S-MA. Staff represented that Case No. 06-0348-S-CN required a rate 
increase which resulted in the municipal appeal case, Case No. 06-0417-S- 
MA. Staff recommended that the deadlines for the Final Joint Staff 
Memorandum in Case No. 06-0348-S-CN, currently June 19, 2006, and the 
Final Staff Report in Case No. 06-0417-S-MA, currently June 27, 2006, be 
consolidated to the same date of June 27, 2006. 

By Commission Order dated May 3, 2006, the proceeding was referred 
to the Division of Administrative Law Judges with a decision due date of 
og or before August' 2, 2006, if there have been no public protests' to the 
application within thirty (30) days after the required notice has been 
provided. If a public protest is received within thirty .(30) days after 
the required notice has been provided, the .decision due date for the 
.~ivision of Administrative Law Judges is on or before October 16;2006. 

On May 8, 2006, the Board submitted the affidavit of publication 
from the Times-West Virsinian, a newspaper published and generally 
circulated in Marion County, demonstrating that the Notice of Filing for 
the application was published in that newspaper on March 31, 2006. The 
30-day protest peri0.d expired on May 1, 2006, with no protests having 
been filed in response thereto either as of that date or as of the date 
of this Recommended Decision. 

On May 8, 2006, the Board also filed the domestic return receipts 
evidencing notification to the Board's five (5.) bulk rate customers. of 
the application's filing as required by Rule 10.3.d of the Commissionrs 
.Rules of Practi'ce and Procedure. 

Case No. 06-0417-S-MA 

On March 14, 2006, the City of Fairmont (City) adopted an ordinance 
to increase the rates and charges of sewer' customers of 'the City to 
become effective May 13, 2006. 

On March 31, 2006, the Commission received a letter of protest from 
the Town of Monongah (Town), a resale customer of the City. The Town 
objected to the proposed rate incre,ase on the basis of discrimination and 
requested suspension of any sewer increases and Commission review of the 
ordinance' pursuant to Rule 44 of the Commission's ~uies for the 
Construction and ~klinq of Tariffs under West Virainia Code 824-2-4b. 

On April 4, 2006, the Commission invoked its jurisdiction over the 
City's sewer rates, suspended the proposed rates and charges until 
September 10, 2006, and referred the proceeding to the Division of 
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Administrative Law Judges, requiring a decision to be rendered on or 
before August 11, 2006. The Commission required Staff to submit its 
report on or before June 27, 2006. 

On April 19, 2006, Staff Attorney C. Terry Owen filed the Initial 
Joint 'Staff Memorandum, to which was attached,the April 14, 2006 Initial 
Internal Memorandum prepared by Scott McNeely, Utilities Analyst II., 
Water and 'Wastewater Division; Karen L. Buckley, Utilities ~nalyst 11, 
Water and Wastewater Division; and James Spurlock, Technical Analyst,I, 
Engineering Division. Mr. Owen represented that the City':s ordinance 
increases rates and charges for sewer.service by approximately twenty- 
five percent (25%) and will increase annual revenue by approximately 
$651,557.00;. The average residential customer's monthly bill will 
increase by $3.69, from $14.90.to $1.8.59. On March 20, 2006, the City 
also filed an application for a certificate of convenience and necessity 
to upgrade and improve its collection'system to comply with the Federal 
Clean Water Act. Staff reported that the certificate application was the 
,main reason,for the rate ordinance. The City's sewer operating revenue 
for the fiscal year ending June 30, 2005, was $2,872,193, Staff will 
perform a class cost of service study of the City's sewer operations 
based on .fiscal year 2004-2005. 

O n  April 21, 2006, .Deputy Chief Administrative Law Judge Ronnie Z. 
McCann issued an Order appointing Deborah Uost VanDervort as the 
Administrative Law Judge to review this matter, conduct a hearing and 
render a recommended decision. 

. By Procedural Order dated April 21, 2006, this proceeding. was set 
for hearing on July 6, 2006, at 10 : 00 a.m., at the Fairmont City-County 
Complex, Council Chambers, J. Harper Meredith Building, Room 303, 2 0 0 
Jackson Street, Fairmont, West Virginia. The City of Fairmont was 
ordered to publish a Notice of Hearing and provide publication 
affidavits. 

On April 25, 2006, Staff's ~otion'to Consolidate was filed. Staff 
requested that, in the interest of judicial economy, the Commission 
consolidate the instant case, Case  No. 06-0417-S-MA, with Case No. 06- 
0348-S-CN. Staff represented that Case No. 06-0348-S-CN required a rate 

. increase which resulted in the municipal appeal case, Case No. 06-0417-5- 
MA. Staff recommended that the deadlines for the Final Joint Staff 
Memorandum in Case No. 06-0348-S-CN, currently June 19, 2006, and the 
Final. Staff Report in Case No. 06-0417-S-MA, currently June 27, 2006, be 
consolidated to the same date of June 27, 2006. 

On May 25, 2006,. the Town of Monongahf s Motion to Intervene was 
filed. 

Consolidated Cases 

By Commission Order entered on June 14, 2006, the Administrative Law 
Judge's decision due date in Case No. 06-0348-S-CN was extended until 
August 11, 2006, to coincide with Case No. 06-0417-S-MA. 
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On June 23, 2006, t h e  Board f i l e d  a Reque,st f o r  Consideration of 
Spending Additians . 

C) 

On June 27, 2006, S taf f  Attorneys Freeman and Owen f i l e d  t h e  Further  
J o i n t  S taf f  Memorandum.and wrote t h a t  S ta f f  would be unable t o  meet t h e  
June 27, 2006 deadline f o r  t h e  F i n a l  j o i n t  S ta f f  Memorandum i n  t h e  
c.onsolidated cases.  Legal Staff  a n t i c i p a t e d  t h a t  t h e  Technical S ta f f  
memor'andum would b e . f i l e d  June 29, 2006, and Legal S taf f  would then f i l e  
i t s  memorandum a s  t imely a s  possible .  

By Procedural Order dated June 16, 2006, Case No. 06-0348-S-CN and 
Case No. 06-0417-S-MA were consolidated.  The deadl ine f o r  t h e  Fina l  J o i n t  
S ta f f  Memorandum i n  Case No. 06-0348-S-CN w a s  rev ised  t o  June 27, 2006, 
t h e  same d a t e  a s  t h e  due da te  f o r  t h e  F ina l  S t a f f  Report i n  Case No. 06- 
0417-S-MA and t h e  procedural schedule i n  Case No. 06-0417-S-MA was 
appl ied  t o  Case No. 06-0348-S-CN. Addit ional ly ,  t h e  Town of Monongah's 
Motion t o  Intervene i n  Case No. 06-0417-S-MA w a s  granted. 

On June 2 9 ,  2006, M s .  Freeman and M r .  Owen f i l e d  t h e  Fina l  J o i n t  
S t a f f  Memorandum . to  which was at tached t h e  June 29, 2006 F ina l  I n t e r n a l  
Memorandum prepared by M r .  Weimer and M r .  McNeely i n  Case N o .  06-0348-S- 
CN and the , June  29 ,  2006 Staf f  Report prepared i n  Case No. 06-0417-S-MA. 

O n  J u l y  6 ,  2006, t h e  hearing took place  as  scheduled. .C. Terry 
Owen, Esquire, and Carr ie  Freeman, Esquire ,  represented Commission S t a f f ;  
Kevin V. Sansalone, Esquire, represented t h e  Ci ty  of Fa imont ;  and Thomas 
R. Michael, Esquire, represented t h e  Town of Monongah. . Three ( 3 )  
e x h i b i t s  w e r e  entered i n t o  evidence: Board One (Aff idavi t  of 
Publ ica t ion)  ; Staf f  One (F ina l  J o i n t  S ta f f  ~emorandum.) ; and Staf f  Two 
( F i n a l  S taf f  Report) .  Although S ta f f  One and S t a f f  Two were not  formally 
r e c e i v e d ' i n t o  evidence a t  t h e  hearing, both S t a f f  One and S ta f f  Two w i l l  
be received i n t o  evidence through t h i s  Recommended Decision. ' N o  members 
of t h e  publ ic  attended t h e  hearing t o  make comment. 

A 

On Ju ly  7 ,  2006, M r .  Owen and M s .  Freeman f i l e d  t h e  Second F ina l  
J o i n t  S taf f  Memorandum t o  which w a s  a t t ached  t h e  J u l y  6, 2006 Post-  
Hearing Memorandum prepared by M r .  McNeelp, M s .  Buckley and M r .  Weimer. 
S ta f f  acknowledged t h a t  .an . e r ro r  ex i s t ed  i n  i t s  Cost of Service Study. 
S ta f f  reported t h a t  it had adjusted i t s  Staff-Recommended 2 Tar i f f  t o  
r e f l e c t  t h a t  t h e  r e s a l e  customers. w i l l  r ece ive  no increase.  The 
remaining customer cla.sses w i l l  r e c e i v e  an'- add i t iona l  . increase  of 
approximately four-tenths of one percent  ( 0 . 0 4 % ) .  The t o t a l  revenue 
generated by t h e  Class c o s t  of se rv ice  s tudy w i l l  remain a t  $4,265,961, 
a s  ou t l ined  on. page '56 of Staff  Is 'Exhibit 2 .  S taf f  a t tached severa l  
modified pages t o  t h e  exh ib i t  and ind ica ted  t h a t  it had no o the r  changes 
to  i t s  o r i g i n a l  recommendations. The Second F i n a l  J o i n t  S ta f f  Memorandum 
and attachment a r e  inc1uded"as p a r t  of t h e  record  ,as S ta f f  Post-Hearing 
Exhibi t  1. 

By Procedural Order dated ~ u n e  2 9 ,  2006, S taf f  was required t o  
immediately f i l e  t h e  Fina l  J o i n t  S ta f f  Memorandum 'in Case No. 06-0348-S- 
CN and t h e  F ina l  S taf f  Report i n  Case No. 06-0417-S-MA. 
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O n  Ju ly  7, 2006, counsei f o r  t h e  Town o f '  Monongah f i l e d  a le t ter '  
ind ica t ing  t h a t  the  Town did  not ob jec t  t o  t h e  f i l i n g  of t h e  Second F ina l  



I I On July 14, 2006, the transcript of the July 6, 2006 hearing in this 
matter was filed. 

On July 21, 2006, Staff filed the Joint Stipulation and Proposed 
Settlement Agreement which was signed'by all parties to both proceedings. 

EVIDENCE 

I1 Prefiled Exhibits 

In.the Final Internal Memorandum, Mr. Weimer reported that the City 
serves approximately 9,586 customers in Marion and Taylor Counties, of 
which 8.688 are residential, 875 are commercial and 17 are industrial. 
'The .Fairmont water plant is a very large user. The five (5) resale 
customers are the Whitehall Public Service District, the 'Kingmill Valley 
Public Service Dis-trict, the Greater Paw Paw Public Service District, the 
Town of Barrackville and the ~own.of Monongah. (Staff One, p. 3). The 
project is part of a long-term control plan to limit and, eventuall'y, 
eliminate all combined sewer overflows. Mr. Weimer indicated that a 
modified WVNPDES Permit No. 023353 issued on December 21, 2004, did not 
include the ,project additions. An application for a new permit 
modification would be required.' The total installed project .cost per 
existing customer is $700 per customer and the cost per annual equivalent 
domestic unit (EDU) for the 27,500 EDCs,billed monthly is approximately 
$243. Mr. Weimer opined that these costs are very reasonable. The total 
operation. and Maintenance (O&M) cost additions for the entire system 
after project completion are estimated at $9,273, an increase'of less 
than one-half percent ( + % ) .  (Staff One, p. 4). Mr. Weimer opined that 
the total'engineering cost is high and recommended that the utility 
employ a completely independent project inspector rather than rely on the 
engineer's inspector. Staff recommended .that the decision to exclude the 
Hickman Run section, where the line is under some structures, be reviewed 
as that area appears to, have the potential for long-term problems for the 
City.. ~ta£f also expressed, concern .with ,the cost of the equalization 
basin due to the significant increase in concrete cost over the last 
twenty-f our ( 24 ) months. (Staff one', p.. 5 ) . 

Mr. McNeely reported that the project is' estimated to cost 
$6,700,000 and is proposed to be financed with a West Virginia Water 
Development Authority (WDA) loan in the amount of $5,577,760 at two 
percent (2%) interest .for twenty (20) years and a one percent (1%) 

. 'admini.strative fee; a $160,0.00 Capital Lease for ten (10) years at seven 
percent (7%) interest; and a Federal Assistance f rant in the .amount of 
$962,240. (Staff One, pp. 5-6) ., The annual debt service on the loan 
will be approximately $338,604 and the .annual administrative fee will be 
approximately $32,605. The principal and interest payments on the 
capital lease equate' to an annual debt of $22,293.. The WDA loan will 
require a debt service reserve e-qua1 to ten percent (10%) of the annual 
debt payments. (Staff One, p. 6). 

I I The proposed project -will not add any additional customers. An 
increase of $9,273 to the annual O&M expenses will be made to system O&M 
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I I costs beyond those which have already been .included in the rates and 
charges established by the municipal appeal'case. (Staff One, p. 6'). 

i 1 
As a result of the Class Cost of Service Study, commercial and 

industrial customers will pay a separate rate from. the residential 
customers and the City's water plant will have a bulk rate in the tariff 
for discharge water. After project completion,. the minimum residential 
bill will be $28.70 for a bimonthly bill based on 5,000 gallons of .usage 
and the average residential bill for 9,000 gallons bi-monthly will be 
$51.66, an increase of' 74% over the current rates. The Staff -recommended 
rates will'result in the City having total revenues of $4,513,047; and 
total expenses 05 $2,284,808. (staff One, p. 6). 'The Staff-recommended 
rates will provide a surplus of approximately $716,00'1 and a debt 
coverage ratio of 200.78%. (Staff One, pp. 6-7). Staff calculated the 
leak adjustment rate to be $0.23 per M gallons. (Staff One, p. 7). 

Staff recommended that: the City be granted a certificate of 
convenience and necessity to construct the proposed project, contingent 
upon the. Applicant's receipt of all necessary federal, state and local 
permits and approvals for the proposed construction, with copies of the 
permits and approvals to be forwarded to the Commission immediately upon 
the City's receipt of such documents; the following project funding be 
approved: a $5,577,760 WDA loan at t w o  percent (2%) for twenty (20) years 
with a one percent (1%) administrative fee, a '$160,000 Capitol Lease at 
seven percent (7%) for 10 years, and a $962,240 Federal Assistance Grant; 
if there is any change in the financing, plans or scope of the project 
that affects rates, the City be required to riotify the Commiss'ion and 
request a reopening of the certificate case for adjustments and approval ; 
if there is a change in project costs that does not affect rates, the 
City be required to file an affidavit signed by its CPA.or bond counsel 
verifying that fact; the City' be required to file bids with the 
Commission as soon as the bids are tabulated; the City be required to 
notify' the Commission when its Engineer has performed the substantial 
completion inspection; and Staff's Recommended rates be approved to 
become effective upon 'receipt of a final order. (Staff One, pp. 7-8). 

C, 

The staff Report, also dated June 29, 2006, described the customer 
base, physical condition of the plant and the overflow problems. staff 
believes the staff/customer ratio is too low for an older sewer system 
.which needs a great deal of attention. Five (5) to six (6) .additional 
employees are needed to have at least one (I) employee for every 300 to 
.350 customers. (Staff Two, Transmittal Letter, p. 2). The sewer system 
operates thirty two (32) lift stations which are equipped with older 
pumps, motors and controls. Many of the older motors.. are open types 
which can not survive flooding.. Replacement parts are difficult, if not 
impossible, to locate. Valves may need to be 'replaced. Controls are 
also older and repair parts are limited. No lift stations have updated 
hardware. Staff agrees with system management that these stations should 
be outfitted with dry run submersible pumps; programmable logic 

... . Staff 'concluded that the project is. necessary, to. improve system 
operations, reduce inflow and infiltration and meet the City's long-term 
control plan. The project is convenient because it will eliminate some 
negative environmental impacts on the Monongahela River at a minimal cost 
to the C'ityfs existing customers. (Staff. One, p. 7). 
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controllers for motor control; variable speed drives with motors capable 
of 125% of rated speed for. high flow conditions; and Supervisory and 
Control Data Acquisition (SCADA) equipment to allow full plant.control 
and monitoring of all station parameters. Staff also recommends that all 
motor control and SCADA hardware should be mounted in a secure above- 
ground and environmentally-controlled building. (Staff TWO, Transmittal 
Letter, p. 3). 

Staff recome.nds that a minimum of $250,000 be invested over the 
next eight (8) years to upgrade and properly,maintain all.lift stations 
with the initial fund allocated to the larger stations. (Staff Two, 
Transmittal Letter, p. 3). Staff strongly recommended that as many pumps 
and motor combinations as possible be standardized to .limit future repair 
and replacement costs and to allow for minimum spares inventory cost. 
Staff also supports the system management request for one new serviceman 
to improve daily maintenance and a.ssist with the upgrading of the lift 
stations. Staff also recommends the purchase of a new tsactor-type 
inspection camera and two (2). additional employees to begin a full system 
evaluation and repair effort. (Staff TWO, Transmittal Letter, p. 4). 
Staff also fully supports the system management request. for a Vactor 
truck for sewer cleaning operations, two (2) new maintenance vehicles, a 
new dump truck and an annual $10,000 to cover .maintenance, repair and 
operation costs fo.r all new acquisitions. (Staff Two, Transmittal 
Letter, pp. 4-5). 

. . 

secretarial support and hardware/software equipment are also needed 
for data recording, maintenance scheduling and inventory control. Staff 
also recommends that $10,000 be allocated annually 'for small tool and 
equipment purchases. (Staff TWO, Transmitt.al Letter, p. 5). Staff also 
recommends a new engineering employee and the equipment to support that 
employee to work on the long-term control plan. (Staff TWO, Transmittal 
Letter, p. 6). The treatment plant also needs a new pump; polymer mix 
tanks and feed pumps need to be replaced; the filter presses and sludge 
pumps need upgrades; the chlorine hoist needs to be repaired; several 
screen rakes and grit buckets need to be replaced; the rotating 
biological contactors need to be placed back -in service; computers, 
equipment and software for equipment maintenance are needed; and 
extensive upgrades to the main plant lift station are needed. (Staff Two, 
Transmittal Letter, pp. 6-8). 

The Fairmont collection system contains approximately 175 miles of 
various sizes of force main and gravity lines. A large portion of the 
system is over 70 years old and made up of clay pipe. Forty-eight 
percent (48%) of annual plant flows were estimated to be Inflow- and 
~nfiltration flows ,and more than one-half of that is infiltration only, 
which represents constant leakage. When the infiltration and inflow 
flows from all of the resale customers are considered, total treated 
flows due to infiltration and inflow amount to nearly sixty percent (60%) 

. of, annual flows. Staff recommends that, beyond the immediate project 
related 'to the long-term control plan, the City .aggressively pursue line 
replacements. (Staff..Two', Transmittal Letter, p. 8). 

Staff recommended an adjustment for the purpose of providing 
employee pay raises and training and that the City update and improve 
inventory stock and storage operations. (Staff Two, Transmittal Letter, 
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p. 9). Staff also recommends that the City, which currently employs 
approximately twenty. four (24) sewer employees, add four (4) full-time 
employees,and one part-time employee. (Staff Two, Transmittal ~etter, 
p. 12). 

The City's outstanding long-term debt as of June 30, 2005, consists 
of: $5,295,000 in 1988 Series Sewerage System Refunding Capital 
Appreciation Bonds; $473,402 in 2003 Series A Sewer Revenue bonds; and an 
$87,528 Capital Lease. (Staff Two, Transmittal Letter, p. 12). The City 
also obtained two (2) separate bank loans for a Ram Jet and vehicles 
after the test year. The certificate project will require the City to 
obtain a WDA bond and another Capital Lease. The bond resolution 
requires the City to fund monthly reserve accounts at an amount of ten 
percent (10%) of the debt service payment. The monthly renewal and 
replacement reserve is paid at 2.5% of operating revenues. The annual 
debt service coverage i s  required to be funded at 125%. The new bond 
issue within the certificate filing, along with the 1988 issue, require 
a debt reserve, butthe 2003 Series A bond, which has been fully funded, 
does not require such a reserve. The Staff Engineer proposed that the 
City obtain an additional loan for certain items in the amount of 
$902,500. The City has provided a commitment letter for these 
improvements from Comvest, for a term of ten (10) years at 5.15%, with 
annual debt payments of $120,235. (Staff Two, Transmittal Letter, p. 
13). 

Staff changed the City's rate structure and combined the 
~akota/Meredith Springs customers with the City's core customer base. 
Staff also designed a separate rate for the City's commercial and 
industrial customers. Staff also formulated a rate for the City's water 
plant for water discharge. (Staff TWO, Transmittal Letter, p. 14). 

The proposed project will increase O&M expenses by $9,273 and will 
requzre annual debt payments of approximately $360,897. (Staff Two, 
Transmittal Letter, p. 14). 

Staff recommended that the Staff-Reconpeended~l Rate6-go into effect 
immediately following a final order and that the Staff-Recommended 2 
Rates go into effect following substantial completion,of the project. 
(Staff Two, Transmittal Letter, p. 14). 

Staff recommended: Approval of Staff's Recommended 1 Rates and 
Charges to become effective upon a final order; approval of Staff's 
Recommended 2 Rates and Charges to become effective upon substantial 
completion of the project; approval of Staff's going level adjustments; 
approval of the Staff Engineer's recommendations; approval of the 
recommended $716,000 surplus; that the City purchase the recommended new 
equipment and implement the programs to improve plant operations, CSO 
monitoring and maintenance activities; that the City begin a program to 
identify collection system Inflow and Infiltration; that the City 
purchase and install the telemetry and SCADA equipment; that the City 
purchase the dump and Vactor trucks; that the City strictly enforce a 
grease trap inspection program for all commercial food operations and 
develop a plan for general public education on the damaging effects of 
grease in the sewers; that the City hire the new system field employees 
as soon as practicable; that the City continue and expand its routine 
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line replacements; that the City continue pursuing large line separation 
projects; that the City include with its Annual Report a section 

' outlining expenditures for each of the specifically identified categories 
noted in the system evaluation recommendations; and that the City be 
required to file semi-annual reports for three (3) successive years 
outlining the completed repairs/improvements and the associated spending 
for the work. (Staff Two, Transmittal Letter, pp. 16-17). 

Hearinq 

~&mmission Staff called ~ames'. C. Weimer as its first witness. Mr. 
Weimer testified that the BoaYd has 9,500 customers and the present plan 
is' adequate to serve those customers. (Tr. p. 10). Mr. Weimer 
recommended that the Board obtain additional staff. The Board's sewer 
plant is approaching thirty (30) years of service. The Board does not 
have spare pumps' for its lift stations. Many of the larger lift stations 
are missing pumps and motors, .have older electronics and need a lot of 
clean-up and paint work. The lift stations need a substantial amount of ' 

work. There are no replacement parts. (Tr. p. 11)- 

. Mr. Weimer recommended that the '~oard begin changing all of the 
motors to submersible motors. Only one (1) lift station has operating 
hardware, which is approximately seven (7) or eight (8) years old and 
non-functioning. If the Board is to be able to maintain the requirements 
of a long-term control plan, the Board wil1,need supervisory control and 
data acquisition capabilit.ies at all the lift stations through central 
plant monitoring. ( T .  p. 2 . Mr. Weimer recommends upgrading. the lift 
stations and that the motors and pumps be replaced with more efficient 
models. In order to minimize the amount of spare parts inventory which 
must be maintained, the Board should try to use as many similar motors 
.and pumps as possible. Mr. Weimer also recommends that the Board do 
clean-up, and repair work and improve the daily maintenance of the lift 
stations. The lift stations have been maintained by the Board.as well as 
can be expected given the City's financial situation. The lift stations 
need more money and time invested. in ?hem to maintain a professional 
standard. Mr. Weimer recommends that the Board add 3.5 new employees. 
Two (2) of these would do lift station work, (Tr. p. 13). 

The Board has problems -with basement flooding of customersr homes. 
(Tr, pp. 13-14). Mr. Weimer believes. that.flooding is an issue in any 
combined system, The ~oard will .try to eliminate basement flooding 
through the separation of the storm and. sanitary sewers, a long-term 
control plan of the.Boardfs. (Tr. p. 14). 

Mr. Weimer recommends that the Board purchase several new vehicles. 
(Tr. p. 14). 'He also recommended that the system supervisor be outfitted 
with a portable .computer and be assisted by a secretary or clerk to 
permit him to spend more time with the Board's programs for upgrades and 
maintenance. Immediate improvements need to be made to the treatment 
plant. (Tr . p. 15). Mr. Weimer listed a number of corrections which the 
Board needs to make. (Tr. 15-16). The Board has an inflow and 
infiltration problem because it is a combined system. Mr. Weimer 
recommended a total annual increase of $820,000. (Tr. p. 16). Mr. 
Weimer believes his recommendations are not only necessary, but critical, 
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because many corrections need to be performed immediately to keep the 
system operating at a high level of service for the Board's customers. 
(Tr. pp. 16-17). Mr. Weimer believes the Commission should grant the 
Board the certificate of convenience and necessity for which it applied. 
(Tr. p. 17). 

On cross-examination by Mr. Sansalone, Mr. Weimer agreed that, for 
the purposes of the Class Cost of Service Study, the City was considered 
to have five (5 ) '  resale customers. Mr. Weimer stated that the flows from 
the various customers are looked at as the basis for determining what 
their class cost is. Mr. Weimer opined that. the only way to allocate 
cost properly is to look at the total flows. (Tr. p. 18). Cost is 
allocated on the basis of flows, not on the basis of the number of 
customers. (Tr. p .  19). Mr. Weimer lists ,the inflow and infiltration 
(I/I) for resale customers as 11.75%0,£ annual .plant flow. 'Storm water ' 

is just inflow. (Tr. p. 20). No costs associated with.storin water are 
allocated to bulk customers. (Tr . Pp. 20-21). . Flows are allocated 
based on what percentage of the pipe is utilized 'by resale customers. 
Since any storm water from the resale customers goes through a meter, it 
is effectively all billed. Part of the cost of storm water is allocated 
to resale customers based on the pipe they use. (Tr. p. 21). Resale 
customers pay one hundred percent (100%) for.the storm water that comes 
through the resale meter. However, because the resale customers also use 
the Fairmont system, some of the storm water on that system is allocated 
to the resale customers. The certificate project is trying to eliminate 
some of the inflow .problem. (Tr. p. 22). The resale customers have been 
allocated 11.75% of the City system's 1/1 based on the inch feet of pipe 
used' by'them. (Tr. p .  23). The system is 70-plus years old and 
significant improvements are overdue. Mr. Weimer recommends that the 
certificate be approved. (Tr. p. 24). 

."On cross-examination by Mr. Michael, Mr. Weimer agreed that two (2) 
allocations are made to the resale customers. F i r s t ,  the flow thak is 
delivered'by the resale customers to Fairmontfs meter is allocated. (Tr. 
pp. 24-25). Second, 11.75% of the storm water is allocated. 
Infiltration is allocated only to the Fairmont customers. (Tr. p. 25). 

. -  Commission Staff next called Scott McNeely as its w i t n e s s .  Mr. 
McNeely agreed that the City of Fairmont's ordinance proposedto increase 
rates by twenty-five percent (25%). (Tr. p. 30). The rate increase is 
to take effect in two (2) steps. , The first would go into effect 
immediately upon a final order of the Commission. The. second would go 
into effect upon substantial completion of the project. (Tr. p. 31). 
Mr. McNeely ,incorporated into his financial recommendations the 
allocation factors and functionalization that were provided to him by Mr. 
Weimer. The Staff-recommended rates would provide adequate debt service 
coverage for the City. Currently, the City debt service reserve 
requirements are not fully funded. Increased labor costs were also taken 
into consideration. (Tr. p. 32). The recommended rates and charges will 
provide.sufficient cash flow to adequately fund all the reserves. The 
Staff-recommended rates will generate a surplus of approximately 
$716,000. This amount will be sufficient to pay for all of Staff's 
recommendations for improvements and additional employees. (Tr. p. 33). 
The City has averaged an annual expenditure of approximately $250,000 for 
plant additions and upkeep during the past five years. Staff also 
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combined the Fairmont and Dakota/Meredith Springs residential customers 
under one (1) tariff. The second set of Staff rates takes into 
consideration all of the costs, increased O&M and debt service associated 
with the certificate case. (Tr. p. 34). Residential customers are 
billed on a bi-monthly basis, while commercial, industrial and resale 
customers are billed on a monthly basis. (Tr. pp. 34-35). Mr. McNeely 
opined that the certificate of convenience and necessity in the instant 
proceeding should be granted. The public convenience and *necessity 
requires the project. (Tr. p. 35). 

~dditional testimony took place at the hearing. However, in light 
of Staff's Post-Hearing Exhibit 1, which corrected Staff's original 
erroneous Class Cost of Service Study, and the post-hearing Joint 
Stipulation and Proposed Settlement, it. is unnecessary to discuss that 
testimony in this Recommended Decision. 

: .  

FINDINGS OF FACT 
. . 

1. The City of Fairrnont filed an application for a certificate of 
convenience and necessity for the coristruction, operation and maintenance 
of certain upgrades and improvements'within twenty (20) designated areas 
of the City of Fairmont Sanitary Board's existing collection system to 
eliminate or reduce inflow and infiltration and to provide for the 
replacement and relocation of certain antiquated collection lines. (See, 
filing dated March 20, 2006). 

2. The estimated project cost of $6,700,000 is to be funded.by a 
twenty (20) year $5,577,760.00 loan from, the West Virginia Water 
Development Authority at two percent (2%) interest and a one percent (1%) 
administrative fee; a ten (10) year $160,000 loan from Capitol Lease a* 
seven percent ('7%) interest;. and a $962,240.'00 Federal Assistance Grant 
from'the FY 2005 Appropriations A c t .  (See, filing dated March 20, 2006). 

3 .  Resale customers. of the"~ity include the whitehall Public 
Service District, the Kingmill Valley Public Service District, the 
Greater Paw Paw Public Service District, the Town of Barrackville and the 
Town of Monongah. (See, filing dated March 20, 2006). 

4. The City gave notice of the filing of the application for a - 
certificate of convenience and necessity, in.. accordance, . with the 
Commission's requirements, by publishing a Notice of Filing on March 31, 
2006, in the Times-West Virsinian, 'and no protests. were filed in response ' 
thereto. (See, Affidavit of Publication filed May 8, 2006; case file 
generally). . . 

5. The city adopted an ordinance that increased its sewer rates to 
become effective on or after May 13, 2006. (See, Ordinance adopted March 
14, 2006). 

6. A letter of protest to the rate ordinance was filed by a resale 
customer. (See, filing dated March 31, 2006). . ' I I 

7. The Public Service Commission invoked its jurisdiction in this 
matter under West Virsinia Code S24-2-4b', made the City a Respondent to I I 

I I 
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this proceeding and., pending investigation, hearing and decision thereon, 
suspended and deferred the use of said increase rates and charges until. 
12:Ol a.m., September 10, 2006, unless otherwise ordered by the 
Commission. (See, Commission 0rder.entered ~pril 4, 2006). 

8. Case Nos. 06-03486s-CN and 06-0417-S-MA were consolidated. 
(See, Commission Order dated June 16, 2006). 

9. Case No. 06-0417-S-MA was set for hearing on July 6, 2006, at 
10:OO a.m., at the ~airmont City-County Complex, Council Chambers, J. 
Harper Meredith Building, 'Room 303, 200 Jackson Street, Fairmont, West 
Virginia. By Procedural Order dated June 16, 2006, the procedural 
schedule in Case No. 06-0417-S-MA was applied to Case No. 0'6-0348-S-CN. 
(See, Procedural Order dated April 21, 2006, and Procedural order dated 
June 16, 2006). 

10. The city f iied an affidavit of publication reflecting that .the ' 
Notice of Hearing for the 10:OO a.m. hearing had been published on June 
20, 2006, in the Times-West Virsinian. (See, Board Exhibit I). 

11. At hearing;.Commission Staff acknowledgedthat an error existed 
in its Class Cost of Service Study. (See, Tr. pp. 92-96). 

12. As a result'of the error in the Clas's Cost of Service Study, 
Commission ~tagf submitted a Second Final Joint Staff Memorandum which 
reallocates costs from the resale customer class to the remaining 
cus'tomer classes, resulting in a further increase to those classes of 
approximately four-tenths of one percent (0.04%). Commission Staff does 
not now recommend that the resale rate increase. (See, Staff Post- 
Hearing Exhibit filed July 7, 2006). 

13. All the parties to this proceeding were signatory to a Joint 
Stipulation and Proposed Settlement Agreement which agreement provided 
that the certificate of convenience. and necessity should be granted in 
accordance with the Staff's recommendations as set forth in the Final 
Joint Staff Memorandum dated June 29, 2006, and the City's rates and 
charges for furnishing sewer service should be approved as recommended by 
the 'Commission Staff in its post-hearing Second Final Joint Staff 
Memorandum dated .July 7; 2006. (See, Joint Stipulation and Proposed 
Settlement Agreement filed July 21, 2006). 

14. The City's existing rates and charges are generating an annual 
,cash flow deficit of ($373,252) and an inadequate debt service coverage 
of 91.. 41%. ,,' The Cityr.s bond ordinances require a minimum debt service 
coverage of 125%. Because of the cash flow deficit, the City lacks the 
cash necessary 'to make the improvements and' repairs, needed to its 
improvements included in the certificate application.. (See, Staff Two, 
Letter of Transmittal, pp. 3-11 and 13, .and Statement H; Tr. pp. 16-17 
and 31-32). 

. ' 15. The Staff Engineer has recommended several additional 
improvements which will require the City to obtain additional financing. 

. 

The City has obtained a commitment letter for the total recommended 
spending of $902,500. The Comvest loan will be for ten (10) years at 
5.15% interest with annual debt payments of $120,235. (See, Staff Two). 

I] 
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16. The proposed project will improve system operations, reduce 
infiltration and inflow and meet the requirements of the Cityf s long-term 
control plan. The project will eliminate some negative environmental 
impacts on the Monongahela River for area residents at a minimal cost to 
the existing customers of the City Sanitary Board. (See, Staff One, p. 
7) 9 

17.. The aniount 02 revenue generated by the staff-recomme'nded pre- 
project rates will result in a debt service. coverage factor of 236.28% 
and. a cash, surplus. of $716,002,, which is sufficient to cover not only 
normal O&M expense, capital additions and debt service, but also the 
additional necessary improvements recommended by the Staff Engineer. 
(See, Staff Two, Statement H). 

18. The amount of revenue generated by the Staff-recommended post- 
project rates will result in a debt service coverage factor of 200.78% 
and a cash surplus of $716,001, which is sufficient. to cover all normal 
operations and Staff ' s engineering recommendations, along with the 
additional 0&M expense and debt service for the project whichis the 
subject of Case No. 06-0348-S-CN. (See, Staff Two, Statement H; Staff 
Past-hearing Exhibit 1). 

19. .The proposed financing for the project, including the 
additional funding.needed for the Staff Engineer's recommendations, is 
adequate to cover alL of the project costs and cover the Staff Engineer's 
additional recommendations. (See, Staff One, pp. 6-7; Staff Two, pp. 12- 
13). 

CONCLUSIONS OF LAW 

1. The public convenience and necessity require the issuance of a 
certificate of convenience and necessity to the City of Fairmont Sanitary 
Board Eor'the construction, operation and maintenance of certain upgrades 
and improvements within twenty (20); designated areas of the City of 
Fairmont Sanitary Board's existing collection system to eliminate or 
reduce inflow and infiltration and to provide for the replacement and 
relocation of certain antiquated collection lines. 

2. It is reasonable to .approve the .financing for the project, 
which'consists of a twenty (20) year $5,577,760.00 loan from the West, 
V.irginia Water Development Authority a-k two percent (2%) -interest and a 
one percent (1%) administrative fee; a ten (10) year $160,000 loan from 

. Capitol Lease at seven percent (7%) interest; and a $962,240.00 Federal 
Assistance Grant from the FY 2005 Appropriations Act. 

3 .  It is reasonable to approve the ten (10) year $902,500 Coinvest 
loan at 5.15% interest to comply with the Staff Engineer's 
recommendations. 

4. It is reasonable to adopt the Joint Stipulation and Proposed 
Settlement Agreement .filed on July 21, 2006, in Case Nos. 06-0417-S-MA 
and '06-0348-S-CN as a resolution of the issues of the certificate 
proceeding and the rate issues developed in the municipal appeal 
proceeding. 

1 
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' 5 .  Under the particular facts and circum$tances of these cases, 
and considering not only the recommendations of Commission staff; but 
also the Joint St,ipulation and Proposed settlement Agreement filed on 
.July 21, 2006, in Case Nos. 06-0417-S-MA and 06-0348-S-CN, it is 
reasonable to disapprove the increased sewer rates and charges contained 
in the most recent water rate ordinance adopted by the .City o,f Fairmont 
on March 14, 2006, and to substitute therefore and approve the Staff- 
Recommended 1 rates, attached hereto as Appendix A, for all sewer 
services rendered by the City on and after 12:01 a.m., September 10, 
2006. . 

% '  

6. Under the . facts and circumstances of these cases, ' 'and 
considering not only the recommendations of Commission Staff, but also 
the Joint Stipulation and Proposed Settlement Agreement filed on July 21, 
2006, in Case Nos. 06-06-0417-S-MA and 06-,0348-S-CN, it is also 
reasonable to approve the Staff-recommended 2 rates, as are more. 
particularly set forth in Appendix B attached hereto, to become effective 
for all services rendered by the City on and after the ' date of 
substantial completion of the upgrade and construction project, which is 
the subject of Case No. 06-0348-S-CN. 

ORDER 

IT IS FURTHER ORDERED that the financing for the project, consisting 
.of a twenty (2.0) year $5,577,760 loan from the West Virginia Water 
~evelopment Authority at two percent (2%) interest and a one percent (1%) 
administrative fee; a ten (10) year $160,000 loan from Capitol Lease at 
seven percent (7%) interest; and a $962,240.00 Federal Assistance Grant 

1 from the FY 2005 Appropriations Act,, be, and it hereby is, approved. 

C,\ 

IT IS, THEREFORE, ORDERED that the application fi,led herein on 
March 20, 2006, by the City of Fairrnont Sanitary Board for a certificate 
of convenience and necessity for the construction, operation and 
maintenance of certain upgrades and improvements within twenty (20) 
designated areas of the City of Fairmont Sanitary Board's existing 
collection system, be, and hereby is, granted, contingent upon receipt of 
all outstanding federal, state and/or local permits and approvals. ' 

IT IS FURTHER ORDERED that the City of'~airmont file a copy of the 
engineer's certified tabulation of bids forthe project within ten (10) 
days of the opening date. 

'2 

.IT IS FURTHER ORDERED that the City of Fairmont file a copy of its 
revised WVNPDES permit and any other outstanding federal, state and/or 

1 local pennits/approvals as :soon as they are received. 

IT IS FURTHER ORDERED that 'the City of Fairmont submit a certificate 
of substantial completion of the pioject from its engineer as soon as it 
becomes available. 

5 
IT IS FURTHER ORDERED that, if there are any changes in the plans 

and/or scope of the project or if a change in financing affects rates, 
the City of Fairmont shall obtain Commission approval of such changes 
prior to commencing construction. 



1T.IS FURTHER ORDERED that, if there are any changes in the project 
costs that do not affect rates, the C i t y  of Fairmont shall file herein an 
affidavit duly executed by its accountant verifying that the City's rates 
and charges are not affected. 

IT IS FURTHER ORDERED that, if this project requires the use of 
Division of Fighwaysr rights-of-way, the City of Fairmont comply with all 
rules and regulations of the Division of Highways regarding the use of 
those rights-of-way. 

IT IS FURTHER ORDERED that the municipal rate ordinance, adopted by 
the City .of Fairmont on March.14, 2006, be, and hereby is, disapproved 
and the Staff-recommended rates and charges attached hereto as Appendix 
A, be, and hereby are, approved for all sewer services rendered on and 
after 12:Dl a.m., September 10, 2006, unless otherwise ordered by the 
Commission. 

IT IS FURTHER ORDERED .that the rates and charges attached as 
Appendix B be, and hereby.are, approved for use by the City of Fairmont 
for all sewer services rendered on and after the date of substantial 
completion of the project certificated herein. 

IT IS FURTHER ORDERED that the City of Fairmont file an original and 
at least five (5) copies of a revised .tariff reflecting the rates set 
forth in Appendix A within thirty (30) days of the date this Order 
becomes final. The 'city shall file an original 'and at least five (5) 
copies of a revised,tariff for the Appendix B rates within thirty (30) 
days. of the date of substantial completion of the project. 

IT IS FURTHER ORDERED that the ten (10) year $902,500 Comvest loan 
at 5.15% interest to fund the Staff Engineer's recommendations be, and it 
hereby is, approved. 

IT IS FURTHER ORDERED that the City of ~airmont comply with the 
Staff Engineer's recommendations set out on pages 3-11, 16 and 17 of 
Staff Two, filed herein on June 29, 2006. 

IT IS FURTHER ORDERED that this matter be, and hereby is, removed 
from the Comrnissionrs docket of open cases. 

. .  . . 
The Executive Secretary is 'hereby ordered to serve a copy of .this 

order upon the Commission by hand delivery, and upon all parties of 
record by United States Certified Mail, return receipt requested. 

Leave is 'hereby granted to the 'parties to file written exceptions 
supported by a brtef with the Executive Secretary of the Commission 
.within fifteen (15) days of- the date this order is mailed. If exceptions .. 
are filed, the parties filing exceptions shall certify to the ~xecutive 
Secretary that all parties of record have.been served said exceptions. 

If no exceptions are so filed this order shall become the order of 
the dommission, without further action or order, five (5) days following 
the expiration of the aforesaid fifteen (15) day time period, unless it 
is.ordered stayed or postponed by the Commission. 
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FAIRMONT SANITARY BOARD 
CASE NO. 06-0.417-S-MA I I 
APPROVED PaaTES - 1 

. . 

APPLICABILITY 
Applicable within the entire territory served. 

AVAILABILITY . . 
Available for general domestic, commercial. and industrial sewer 

service.. 

RATES (residential customers) 
First 50,000 gallons.of water 
N e x t  25,000 gallons of water 
N e x t  25 ;000 gallons of water 
N e x t  25,000 gallons of water 
Over 125,000 gallons of water 

used 
used 
used 
used 
used 

month 
month 
month 
month 
month 

$5.0.8 per 1,000 
$4.88 per 1,000 
$4.60 per 1,000 
$4.32 per 1,000 
$4.06 per '1,000 

gallons 
gallons 
gallons 
gallons 
gallons 

RATES (comm&rcial and industrial customers ) 
First 50,000 gallons of water used per month $4.64 per 1,000 gallons 
N e x t  25,000 gallons of water used per month $.4.46 per .1,000 gallons 
N e x t  25,000 gallons of water used per month $4.20 per 1,000 gallons 
N e x t  25,000 gallons of water used per month $3.95 per 1,000 gallons 
Over 125,000 gallons of water used per month $3.71 per 1,000 gallons 

MINIMUM CHARGE - (residential customers) 
No bill will be rendered for 1ess.than $25.40 bi-monthly, which is 

the equivalent of 5,'000 gallons of usage with a 5/8" meter. 
. : 

MINIMUM CHARGE - (commercial and industrial customers) 
No bill will be.rendered for less than $11.6.0 per month, which is 

the equivalent of 2,500 gallons of usage.with a 5/8" meter. 

DELAYED PAYMENT PENALTY 
The above schedule is net. On .all accounts not paid in full when 

due, ten percent will be added to the net current arnount'unpaid. This 
delayed payment penalty is not interest and is to be collected only once 
for each bill where it is appropriate. 

TAP FEE 
The following charges are to be made whenever the utility installs 

a new tap to serve an applicant. 

A tap fee of $250.00 will be charged to customers applying for . 
service outside of a certificate proceeding before the Commission for 
each new tap to the system. 

- 
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DISCONNECT/RECONNECT/ADMINISTRATIVE FEES 
Whenever water service has been disconnected for non-payment of 

sewer bills in conjunction with a water service termination agreement, a 
disconnection fee of $25.00 shall be charged; or, in the event the 
delinquent . sewer bill is collected by the water company, an 
administrative fee of $25.00 shall be charged. 

' Whenever water service, which has been previously disconnected or 
othe~ise withheld for non-payment of a sewer bill in conjunction with a 
water service termination agreement, is reconnected, a recon.nection fee 
.of ,$25.00'shall be charged. 

RETURNED CHECK CHARGE 
A service charge equal to the actual bank fee assessed to the sewer 

utility up to a maximum of $25..00 will be imposed upon any customer whose 
check for payment of charges is returned by the bank due to insufficient 
funds . 
BIMONTHLY OR OUARTERLY B I L L I N G  

The above rates and .charges may be adjusted to a bimonthly or 
quarterly basis, providing no lower charges. 

ALTERNATIVE. MEASUREMENT OF SEWAGE 
: . Customers having water use which r.esults in a substantial portion of 
the water purchased not being discharged into the sanitary sewer system 
shall be ,entitled, at .the optionand sole cost of the customer, to 
request the Sanitary Sewer Board to purchase and install special meters 
to measure the volume of waste water discharged into the sanitary sewer 
system. The customer shall advance to the Sanitary Sewer Board, on 
demand, the Sanitary Sewer Board's estimated cost of purchasing and 
installing the meter and, upon installation of such waste discharge 
meter, the rates of such customer shall be.'based upon the volume of waste 
discharged into the system rather than upon the volume of water purchased 
by the customer. . 

11, . BULK S E R V I C E  : 

I I A P P L I C A B I L I T Y  
Applicable in the entire territory or area served. 

P;VAILABILITY 
Available for bulk rate, resale, public authority or satellite 

customers. 

RATE (resale customers~ 
All wastewater will be treated at the approved rate of $0.9451 per 

1,000 gallons. 

- 
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RATE (public authority) 
All wastewater will be treated a't: the approved rate of $1.5731 per 

1,000 gallons. 

LEAK ADJUSTMENT 
$0.23 per 1,000 gallons of water is to be used when a bill reflects 

unusual consumption which can be attributed to eligible leakage on the 
customer's side of the meter. This' rate shall be applied to all such 
consumption above customer's historical average usage. 

APPLICABILITY . 

.Applicable in the entire territory or area served. 

r n I L A B I L I T Y  
Available for non-connected industrial service.' 

RATE 
The  charge for the treatment of industrial waste shall be calculated 

on the basi's of the following formula: 

Ci = charge to indussrial users per 'year 
Vo = average unit cost of transport and treatment chargeable 

' to volume, in dollars per gallon 
Vi = volume of wastewater from industrial 

users, in gallons per year 
Bo = average. unit cost of treatment, chargeable to 

Biochemical Oxygen Demand (BOD) in dollars per pound 
Bi = weight of BOD from industrial users, in pounds per year 
So = average unit cost of treatment (including sludge 

treatment) chargeable to total solids in dollars per 
pound 

Si = weight of total solids from industrial 
users, in pounds per year 

When an industrial user is to be served, a preliminary study of its 
wastes, and the cost of transport and treatment thereof, will be made. 
Waste,contai.ning materials'which, in the judgement,of the Sanitary Sewer 
Board, should not be introduced into the sewer system need not be handled 
by it. The results of the preliminary study .will be used to determine 
.the feasibility of the proposed sewer service and the charge theref or, 
based upon the formula set out above. 

Cl 

Thereafter, industrial sewage shall be monitored on a regular basis 
and, at the .conclusion of each fiscal year, based on the aforesaid 
investigation and audit of the Sanitary Sewer Board records, new cost 
figures shall be 'calculated for use in .the above formula. The cost of 
establishing the monitoring facilities' shall be paid by the industrial 
user. Based on these audited figures, additional billings covering the 
past fiscal year shall be made for payment.by each industrial user, or . 
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r e fund  given by t h e  Sanitary Sewer Board, as t h e  case  may be. Such 
a u d i t e d  f i g u r e s  w i l l  t hen  be used f o r  t h e  pre l iminary  ' b i l l i n g  for t h e  
nex t  f i s c a l  year,  a t  t h e  end of which an adjustment shall  be made as 
a£ o r e s a i d .  

. . 
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FAIRMONT SANITARY BOARD , 

CASE NO. 06-0417-S-MA 

APPENDIX B 
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APPROWED RATES - . 2  

APPLICABILITY 
Applicable in the entire territory or area served. 

AVAILABILITY 
Available. for general domestic, commercial and industrial sewer 

service. 

RATES 
First 
Next ' 
Next 
Next 
Over 

(residential customers) 
50,000 gallons of water 
25,000 galions of water 
25,000 gallons of water 
25,000 gallons of water 
125,000 gallons of water 

used 
used 
used 
used 
used 

month 
month 
month 
month 
month 

$5.76 per 1,000 
$5.. 53 per 1,000 
$5.2-2 per 1,000 
$4.91 per 1,000 
$4.61 per 1,000' 

gallons 
gallons 
gallons 
gallons 
gallons 

RATES (commercial and industrial customers) . 

First 50,000 gallons of water used per month $5.26 per 1,000 gallons 
Next 25,000 gallons of water used per month $5.06 per 1,000 gallons 
Next 25,000 gallons of water used per month $4..77 per 1,000 gallons 
Next 25,000 gallons of water used .per month $4.49 per 1,000 gallons 
Over 125,000 gallons of water used per month.$4.22 per 1,000 gallons 

MXNIMUM' CHARGE - (res'idential customers) 
No bill will be rendered for less than $28.80 bi-monthly, which is 

the equivalent of 5,000 gallons of usage with a 5/8" meter. 

<I MINIMUM CHARGE.- (commercial and industrial customers) 
No bill will be rendered 'for less than $13.15 per month, which is 

the equivalent of 2,500 gallons of usage with a 5 / 8 "  meter. 
' 

c) 

A tap fee of $250.00 will be charged to customers applying for 
service outside of a certificate proceeding before the Commission for I I 

DELAYED PAYMENT PENALTY 
The above schedule is net. On all accounts not paid in full when 

due, ten percent will be added to the net current amount unpaid. This 
delayed payment penalty is not interest and is to be collected only once 
for each bill where it is appropriate. 

,- 
i) 
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The following charges are to be made whenever the utility installs 

a new tap to serve an applicant. 
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DISCONNECT/RECONNECT/ADMINISTRATIVE FEES 
Whenever .water service isas been disconnected for non-payment of 

sewer bills in conjunction with a water service termination agreement, a 
disconnection fee of $25.00 shall be charged; or, in the event the 
delinquent sewer bill is collected by the water company, an 
administrative fee of $25.00 shall be charged. 

Whenever water service, which has been previously disconn'ec'ted or . 
otherwise withheld for non-payment of a sewer bill in conjunction with a 
water service-termina-t:-ion agreement, 'is reconnected, a reconnection fee 
of $25 .OO shall be charged.. 

RETURNED CHECK CHARGE 
A service charge equal to the actual bank fee assessed to the sewer 

utility up to a maximum of $.25.00 will be imposed upon any customer whose 
check for payment of charges is returned by the bank due to insuf'ficient 
funds . 
BIMONTHLY OR QUARTERLY BILLING 

The above rates and charqes may be adjusted to a 'bimonthly or 
quarterly basis, providing no lqwer charges. 

- 

ALTERNATITiE MEASUREMENT OF SEWAGE 
Customers havina water use which results in a substantial portion of 

the' water purchased not being discharged into the sanitary sewer system 
shall be entitled, at the option and sole cost of the customer, to 
request the Sanitary Sewer Board to purchase and install special meters 
to meaqure,the volume of waste water discharged into the sanitary sewer 
system. The customer shall advance to the Sanitary Sewer Board, on 
demand, the Sanitary Sewer Board's estimated cost of purchasing and 
installing the meter and, upon installation of such waste discharge 
meter, the rates of such customer shall be based upon the volume'of waste 
discharged ,into the system rather than upon the volume of water purchased 
by the customer. 

APPLICABILITY 
Applicable in the entire territory or area served. 

AVAILABILITY 
Available for bulk rate, resale, public authority or satellite 

customers. 

RATE I resale customers ) 
All wastewater will be treated'at the approved rate of $0.9451 per 

1,000 gallons. 

O 

PUBLIC  SERVICE C O M M l S S l O N  
- .. . .---.. -.. - . . . - . . .... O.+-.W.E.SF-V.IR.GI.N.M. - . - . . .. - . . . . .. .- .. . ... . . . -... 

C H A R L E S T O N  
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I I CHARGE FOR NON-CONNECTED INDUSTRIAL SERVICE 0 .  

RATE (public.authoritv) 
All wastewater will be treated at the approved rate of $1.7445 per 

1,O 00 gallons .' 

0 

1 1 1  DPLTCABZLITY 
Applicable in the entire territory or area served. 

I . 11 AVAILABILITY 
Available for non-connected industrial service. 

LEAK ADJUSTMENT . 
$0.23 per 1,000 gallons' of water is to be used when a bill reflects 

. .unusuar consumption which can be attributed to eligible leakage on the 
customer's side of the. meter. This rate shall be applied to ,all such 
 ons sump ti on above customer's historical average usage. 

RATE 
The charge for the tre.atment of industrial waste shall be calculated 

on the basis of the following formula: 

, 

Ci = VoVi + BoBi + SoSi 
Ci = charge to industrial users per year 
Vo . = .average unit cost of transport and treatment chargeable 

to volume, in dollars per gallon 
Vi = volume of wastewater .from industrial 

users, in gallons per year 
Bo ' =  average unit cost of treatment, chargeable to 

Biochemical Oxygen Demand,,(BOD) in dollars per pound 
Bi = weight of BOD from industr'ial users, in pounds per year 
So , = average unit cost of treatment (including sludge . 

treatment) chargeable to total solids in dollars per 
pound 

Si = we'ight of total solids from industrial 
users, in pounds per year 

When an industrial user is to be served, a preliminary study of its 
wastes, and the cost of transport and treatment thereof, will be made. 
Waste containing materials which, in the judgement of the Sanitary Sewer 
Board, should not be introduced into the sewer system need not be handled 
by it. The results of the preliminary study will be used to determine 

1 the feasibility of the propos.ed sewer service and the charge therefor, 
based upon the formula set out above. I .  

1 I I 

PUBLIC SERVICE COMMISSION 
. . . . . . - . -. - . . . .. -Of- WEST. 'Y.IRO1Q.IA . .. . - 

u O H A R L E S T O R  . 

<I 

  hereafter,' industrial sewage shall be monitored on a regular basis 
and, at the conclusion of each fiscal year, based on the aforesaid. 
investigation and audit of the Sanitary Sewer Board records, new cost 
figures shall be calculated for use in the above formula. The cost of 
establishing the monitoring facilities shall be paid by the industrial. 
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user. ~ased on these audited figures, additional .billings covering the 
past fiscal year shall be made for payment by each industrial user, or 
refund given by the Sanitary Sewer Board, as the case may be. Such 
audited figures will then be .used for the preliminary billing for the 
next fiscal year, at the end of which an 'adjustment shall be made as 
aforesaid. 

.- 
PUBLIC SERVICE COMMISSION 

.. . . . . -.--.. - O F  W.E.S.T V I  R @ I  N1.A . -- 
CHIR'LESTON 

C) 



1, being flrst duly sworn upon my oath, 

of ttie TIMES WEST VfRGINIAN 
. 

do dispose and say that I am 
. qrorporation, publisher of the newspaper entitlh the T lMESWESTVlRGlNIAN an independent news- , 

. r 

paper: 
that I have been duly authorized by the board of directors of such corporation to execute this affidavit of 
publication; that such newspaper has been published for more than one year p h r  to publicatiori of the 
annexed notice described below, that such newspaper is regularly published daily except ~aturday and 

. ' 

Sunday, for at least fifty weeks during the calendar year, in the Municipality of Fai,rrnbnt, Marion County, West 
Virginia; that such newspaper is a newspaper of "general circulation,' as that term is defined in article three. 
chapter fifty-nine of the Code of West Virgini4 1931, as amended, within the publication area or areas of the , 

aforementioned municipality and Marion County; that such newspaper averages in length four or more pages, 
exclusive of any cover, per issue; that such newspaper is circulated to the general public at a definite price or 
consideration; that such newspaper is a newspaper to which'the general public resmrts for passing events of . . 
a political, religious, commercial or social nature, and for current happenings, announcements, miscella-, '77 

c3 . 
neous reading matter; advertisements and other notices. 0 

3 ( .  c,. 5~:-.> ;a - -. .' J T ~ ~  ,.;;. 2* 
was duly published insaid?-.: . r*r that the annexed.notice of I' ~ s . \ - ~  --.< . i :! 

;-"-; ., - ,. :;.. < => ~1 k.r ; .  
commencing wittljWr: 

LL!kj 
fgr ' / successive & (CI~SS ), newspaper once i - ~  

the issue of the .LT 1 ,.day of ~ ( L c &  , ~ 1 9  , and ending with the issue of the 

day of ML , and was posted at the front door of the Marion County -._. . 

the 3 day'of 6 , ; that said annexed notice was 
. . .. . . :< .: . 

oublished on the following dates: . . . 

and the cost of publishing said annexed notice as aforesaid was $ 
. . 

& a e L '  
Notary Public of Marion County, West Virginia 







", West Virginia Infrastructure & Jobs Development Council 
Public Members: 
Mark  Prince, Chairman 

~ u r r i c a n e  
Dwight CaIhoun, Vice Chairman 

Petersburg 
C. R. "Renniey' Hill, Dl. 

Beckley 
Timothy Stranko 

Morgantown 

RECEIVED 

JAN 0 9.2004 

January 7,2004 

300 Summers Street, Suite 980 
Charleston, West Virginia 25301 

Telephone: (304) 558-4607 
Facsimile: (304) 558-4609 

Katy MaIlory, PE 
Executive Secretary 

David C. Sago, Utility Manager 
City of F a k o n t  Sanitary Sewer Board 
P.O. Box 1428 
Fairmnt, West Virginia 26555 

Re: City of Fairmont Sanitary Sewer Board 
0 Sewer Project 2003s-775 

Dear Mr. Sago: 

The West Virginia hi?astructure and Jobs Development Council (the "Masmcture Council") has reviewed the City 
, of Fairmont Sanitary Sewer Board's (the "City") preliminary application regarding its proposed project to upgrade and improve 

the existing sanitary sewer collection system (the "Project"). 
0 

Based on the findings of the Sewer Technical Review Committee, the Mastructure Council has determined that the 
Project is technically feasible within the guidelines of the Infi-astructure and Jobs Developnlent Act. The City should carefully 
review the enclosed comnients of the Sewer Technical Review Committee as the City may need to address certain issues raised 
in said comments as it proceeds with the Project. 

0 The 1nfras.tructure Council recommends the City pursue a Water Development Authority (WDA) andlor Clean Water 
State Revolving Fund (CWSW) loan ofup to $6,540,000 to fund this project. Please contact the Water Development Authority 
Office at 5 5 8-3 6 12 and the Department of ~n&onmental Protection office at 55 8-0641 for specific information on the steps the 
City needs to follow to apply for these funds. Please note this letter does not constitute funding appsovaI from these agencies. 

The Infi-ashcture Council also determined the City may beeligible for anInfcastructure Fundloan ofup to $6,540,000, 
(3 if declined funding by both the WDA and the CWSRF, pending the City's readiness to proceed and availability of funds in the 

Infrastructure Fund. This letter is hot a commitment letter of Infrastructure Funds. The Project will be placed on the 
h&astructure Council's pending list of projects. 

If you have any questions regarding this matter, please contact Katy Mallory at 558-4607 

Mark Prince (, 

Enclosure 
cc: Mike Johnson, DEP (w/o enclosure) 

Bernie Yonkosky, WDA (w/o enclosure) 

0 .  Region VI Planning & Development Council 
&eenhorne & O'Mara, hc .  



CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program) 

CROSS-RECEIPT FOR BONDS AND BOND PROCEEDS 

On this 11th day of October, 2007, the undersigned authorized 
representative of the West Virginia Water Development Authority (the "Authority"), for 
and on behalf of the Authority, and the undersigned Mayor of the City of Fairmont (the 
"Issuer"), for and on behalf of the Issuer, hereby certify as follows: 

1. On the date hereof, the Authority received the Sewer Revenue 
Bonds, Series 2007 A (West Virginia SRF Program), of the Issuer, in the principal 
amount of $5,577,760, numbered AR-1, issued as a single, fully registered Bond, and 
dated October 11, 2007 (the "Series 2007 A Bonds"). 

2. At the time of such receipt, the Series 2007 A Bonds had been 
executed by the Mayor, the City Manager and the City Clerk of the Issuer by their 
respective manual signatures, and the official seal of the Issuer had been affixed upon the 
Bonds. 

3 .  The Issuer has received and hereby acknowledges receipt from the 
Authority, as the original purchaser of the Series 2007 A Bonds, of the sum of $747,669, 
being a portion of the principal amount of the Series 2007 A Bonds. The balance of the 
principal amount of the Series 2007 A Bonds will be advanced by the Authority on behalf 
of the West Virginia Department of Environmental Protection to the Issuer as acquisition 
and construction of the Project progresses. 

[Remainder of Page Intentionally Blank] 



Dated as of the day and year first written above. 

WEST VIRGINIA WATER DEVELOPMENT 
AUTHORITY 

CITY OF FAIRMONT 

n /7 

Its: / ~ a ~ o r  / 



CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program) 

DIRECTION TO AUTHENTICATE AND DELIVER BONDS 

The Huntington National Bank 
as Bond Registrar 

Charleston, West Virginia 

Ladies and Gentlemen: 

On this 1 lth day of October, 2007, there are delivered to you herewith: 

(1) Bond No. AR-1, constituting the entire original issue of the City 
of Fairmont Sewer Revenue Bonds, Series 2007 A (West Virginia SRF Program), 
in the principal amount of $5,577,760, dated October 11, 2007 (the "Bonds"), 
executed by the Mayor, the City Manager and the City Clerk of the City of 
Fairmont (the "Issuer") and bearing the official seal of the Issuer, authorized to be 
issued under and pursuant to a Bond Ordinance duly enacted by the Issuer on 
Apri! 24, 2007, and a Supplemental Resolution duly adopted by the Issuer on 
September 25 2007 (collectively, the "Bond Legislation"); 

(2) A copy of the Bond Legislation authorizing the above-described 
Bonds, duly certified by the City Clerk of the Issuer; 

(3) Executed counterparts of the loan agreement for the Series 2007 A 
Bonds, dated September 20, 2007, by and among the Issuer, the West Virginia 
Water Development Authority (the "Authority"), and the West Virginia 
Department of Environmental Protection (the "Loan Agreement"); and 

(4) An executed opinion of nationally recognized bond counsel 
regarding the validity of the Loan Agreement and the Bonds. 

You are hereby requested and authorized to deliver the Bonds to the 
Authority upon payment to the Issuer of the sum of $747,669, representing a portion of 
the principal amount of the Bonds. Prior to such delivery of the Bonds, you will please 
cause the Bonds to be authenticated and registered by an authorized officer, as Bond 
Registrar, in accordance with the form of Certificate of Authentication and Registration 
thereon. 



Dated as of the day and year first written above. 

CITY O F  FAIRMONT 



UNITED STATES OF AMERICA 
STATE OF WEST VIRGINIA 

CITY OF FAIRMONT 
SEWER REVENUE BOND, SERIES 2007 A 

(WEST VIRGINIA SRF PROGRAM) 

No. AR-1 . $5,577,760 

KNOW ALL MEN BY THESE PRESENTS: That on this 11 th day of October, 
2007, the CITY OF FAIRMONT, a municipal corporation and political subdivision of the 
State of West Virginia in Marion County of said State (the "Issuer"), for value received, 
hereby promises to pay, solely from the special funds provided therefor, as hereinafter set 
forth, to the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY (the "Authority") 
or registered assigns the sum of FIVE MILLION FIVE HUNDRED SEVENTY-SEVEN 
THOUSAND SEVEN HUNDRED SIXTY DOLLARS ($5,577,760), or such lesser amount 
as shall have been advanced to the Issuer hereunder and not previously repaid, as set forth 
in the "Record of Advances" attached as EXHIBIT A hereto and incorporated herein by 
reference, in quarterly installments on March 1, June 1, September 1 and December 1 of 
each year, commencing June 1,2009, as set forth on the "Debt Service Schedule" attached 
as EXHIBIT B hereto and incorporated herein by reference, with interest on each installment 
at the rate per annum set forth on said EXHIBIT B. The interest and SRF Administrative fee 
(as defined in the hereinafter described Bond Legislation) on this Bond shall be payable 
quarterly on March 1, June 1, September 1 and December 1 of each year, commencing June 
1, 2009, as set forth on Exhibit B attached hereto. 

Principal installments of this Bond are payable in any coin or currency which, 
on the respective dates of payment of such installments, is legal tender for the payment of 
public and private debts under the laws of the United States of America, at the office of the 
West Virginia Municipal Bond Commission, Charleston, West Virginia (the "Paying 
Agent"). The interest on this Bond is payable by check or draft of the Paying Agent mailed 
to the registered owner hereof at the address as it appears on the books of The Huntington 
National Bank, Charleston, West Virginia, as registrar (the "Registrar"), on the 15th day of 
the month next preceding an interest payment date, or by such other method as shall be 
mutually agreeable so. long as the Authority is the Registered Owner hereof. 

This Bond may be redeemed prior to its stated date of maturity in whole or in 
part, but only with the express written consent of the Authority and the West Virginia 
Department of Environmental Protection (the "DEP"), and upon the terms and conditions 
prescribed by, and otherwise in compliance with, the Loan Agreement (the "Loan 
Agreement") by and among the Issuer, the Authority and the DEP, dated September 20, 
2007. 



This Bond is issued (i) to pay a portion of the costs of acquisition and 
construction of certain additions, betterments and improvements to the existing public 
sewerage system of the Issuer (the "Project"); and (ii) to pay certain costs of issuance of the 

,Bonds of this Series (the "Bonds") and related costs. The existing public sewerage system 
of the Issuer, the Project, and any further additions, betterments or improvements thereto are 
herein called the "System. " This Bond is issued under the authority of and in full compliance 
with the Constitution and statutes of the State of West Virginia, including particularly 
Chapter 16, Article 13 and Chapter 22C, Article 2 of the West Virginia Code of 1931, as 
amended (collectively, the "Act"), a Bond Ordinance duly enacted by the Issuer on April 
24, 2007, and a Supplemental Resolution duly adopted by the Issuer on September 25, 2007 
(collectively, the "Bond Legislation"), and is subject to all the terms and conditions thereof. 
The Bond Legislation provides for the issuance of additional bonds under certain conditions, 
and such bonds would be entitled to be paid and secured equally and ratably from and by the 
funds and revenues and other security provided for the Bonds under the Bond Legislation. 

THIS BOND AND THE SERIES 2003 A BONDS (HEREINAFTER 
DEFINED) ARE INITIALLY ISSUED SUBORDINATE AND JUNIOR, WITH RESPECT 
TO LIENS, PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN 
ALL RESPECTS, TO THE ISSUER'S SEWERAGE SYSTEM REFUNDING REVENUE 
CAPITAL APPRECIATION BONDS, SERIES 1988, DATED NOVEMBER 30, 1988, 
ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $3,680,320 (THE 
"SERIES 1988 BONDS") UNTIL SUCH TIME AS THE SERIES 1988 BONDS RESERVE 
ACCOUNT HAS BEEN FULLY FUNDED OR THE SEHES 1988 BONDS HAVE BEEN 
PAID IN FULL OR OTHERWISE LEGALLY DEFEASED. AT THAT TIME, THE LIEN 
POSITION OF THE SERIES 2007 A BONDS AND THE SERIES 2003 A BONDS WILL 
AUTOMATICALLY UPGRADE TO A FIRST LIEN POSITION. THE SERIES 2007 A 
BONDS SHALL BE ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE AND 
SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS, TO THE 
ISSUER'S SEWER REVENUE BONDS, SERIES 2003 A (WEST VIRGINIA SRF 
PROGRAM), DATED JUNE 26, 2003, ISSUED IN THE ORIGINAL AGGREGATE 
PRINCIPAL AMOUNT OF $485,543 (THE "SERIES 2003 A BONDS"). 

This Bond is payable only from and secured by a pledge of the Net Revenues 
(as defined in the Bond Legislation) to be derived from the operation of the System, initially 
junior and subordinate to the pledge of Net Revenues in favor of the Holders of the Series 
1988 Bonds until automatically upgraded as stated above, and from monies in the Reserve 
Account created under the Bond Legislation for the Bonds (the "Series 2007 A Bonds 
Reserve Account"), and unexpended proceeds of the Bonds. Such Net Revenues shall be 
sufficient to pay the principal of and interest on all bonds which may be issued pursuant to' 
the Act and which shall be set aside as a special fund hereby pledged for such purpose. This 
Bond does not constitute a corporate indebtedness of the, Issuer within the meaning of any 
constitutional or statutory provisions or limitations, nor shall the Issuer be obligated to pay 
the same or the interest, if any, hereon, except from said special fund provided from the Net 
Revenues, the monies in the Series 2007 A Bonds Reserve Account and unexpended proceeds 
of the Bonds. 



Pursuant to the Bond Legislation, the Issuer has covenanted and agreed to 
establish and maintain just and equitable rates and charges for the use of the System and the 
services rendered thereby, which shall be sufficient, together with other.revenues of the 
System, to provide for the reasonable expenses of operation, repair and maintenance of the 
System, and for so long as the Series 1988 Bonds are outstanding, to leave a balance each 
year equal to at least 125 % of (i) the maximum annual debt service on the Series 1988 Bonds 
and any bonds issued on a parity therewith; and (ii) the amount due under the Investment 
Purchase Agreement for the Series 1988 Bonds in each fiscal year. When the Series 1988 
Bonds are no longer outstanding, the Issuer has covenanted in the Bond Legislation and in 
the ordinance authorizing the issuance of the Series 2003 A Bonds, to establish and maintain 
just and equitable rates and charges for the use of the System and the services rendered 
thereby, which shall be sufficient, together with other revenues of the System, to provide for 
the reasonable expenses of operation, repair and maintenance of the System, and to leave a 
balance each year equal to at least 115 % of the maximum amount required in any year for 
payment of principal of and interest, if any, on the Series 2007 A Bonds and all other 
obligations secured by a lien on or payable from such revenues on a parity with the 
Series 2007 A Bonds, including the Series 2003 A Bonds; provided that, in the event the 
amounts equal to or in excess of the reserve requirements are on deposit respectively in the 
Series 2007 A Bonds Reserve Account and any Reserve Accounts for obligations on a parity 
with the Series 2007 A Bonds, including the Series 2003 A Bonds, are funded at least at the 
requirement therefor, such balance each year need only equal at least 110% of the maximum 
amount required h any year for payment of principal of and interest, if any, on the 
Series 2007 A Bonds and all other obligations secured by a lien on or payable from such 
revenues on a parity with the Series 2007 A Bonds, including the Series 2003 A Bonds. The 
Issuer has entered into certain further covenants with the registered owners of the Bonds for 
the terms of which reference is made to the Bond Legislation. Remedies provided the 
registered owners of the Bonds are exclusively as provided in the Bond Legislation, to which 
reference is here made for a detailed description thereof. 

Subject to the registration requirements set forth herein, this Bond is 
transferable, as provided in the Bond Legislation, only upon,the books of the Registrar (as 
defined in the Bond Legislation), by the registered owner, or by its attorney duly authorized 
in writing, upon the surrender of this Bond, together with a written instrument of transfer 
satisfactory to the Registrar, duly executed by the registered owner or its attorney duly 
authorized in writing. 

Subject to the registration requirements set forth herein, this Bond, under the 
provision of the Act is, and has all the qualities and incidents of, a negotiable instrument 
under the Uniform Commercial Code of the State of West Virginia. 

All money received from the sale of this Bond, after reimbursement and 
repayment of all amounts advanced for preliminary expenses as provided by law and the 
Bond Legislation, shall be applied solely to payment of the costs of the Project and costs of 
issuance hereof described in the Bond Legislation, and there shall be and hereby is created 
and granted a lien upon such monies, until so applied, in favor of the registered owner of this 
Bond. 



IT IS HER.EBY CERTIFIED, RECITED AND DECLARED that all acts, 
conditions and things required to exist, happen and be performed precedent to and at the 
issuance of this Bond do exist, have happened, and have been performed in due time, form 
and manner as required by law, and that the amount of this Bond, together with all other 
obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes 
of the State of West Virginia and that a sufficient amount of the Net Revenues of the System 
has been pledged to and will be set aside into said special fund by the Issuer for the prompt 
payment of the principal of this Bond. 

All provisions of the Bond Legislation, resolutions and statutes under which this 
Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the 
same extent as if written fully herein. 

[The Remainder of This Page is Intentionally Left Blank] 



IN WITNESS WHEREOF, the CITY OF FAIRMONT has caused this Bond 
to be signed by its Mayor and City Manager, and its corporate seal to be hereunto affixed 
and attested by its City Clerk, and has caused this Bond to be dated as of the date set forth 
in the first paragraph hereof. 

ATTEST: 

Mayor 

City Manager 



CERTIFICATE OF AUTHENTICATION AND REGISTRATION 

This Bond is one of the Series 2007 A Bonds described in the within-mentioned 
Bond Legislation and has been duly registered in the name of the registered owner set forth 
above, as of the date set forth below. 

Date: October 11, 2007. 

THE HUNTINGTON NATIONAL BANK 
as Registrar 



EXHIBIT A 

RECORD OF ADVANCES 

AMOUNT DATE AMOUNT DATE 

(1) $747,669 October 11, 2007 (19) $ 

TOTAL 



EXHIBIT B 

DEBT SERVICE SCHEDULE 



$5,577,760 
City of Fairmont 

20 Years, 2% Interest Rate, 1% Administrative Fee 
Closing Date: October 11,2007 

Debt Service Schedule 

Date Principal Coupon Interest Total P-f-I 
12/01/2007 

File ) City of Fairmont Loans.sf I SRF 9-20-07 1 91.2012007 1 5:07 PM 



$5,577,760 
City of Pairmont 

20 Years, 2% Interest Rate, 1% Administrative Fee 
Closing Date: October 11,2007 

Debt Service Schedule 

Date Principal Coupon Interest Total P+I 
12/01/2018 68,745.00 2.000% 16,019.95 84,764.95 
03/01/2019 69,089.00 2.000% 15,676.22 84,765.22 
06/01/2019 69,435.00 2.000% 15,330.78 84,765.78 
09/01/2019 69,782.00 2.000% 14,983.60 84,765.60 

*Plus $7,521.72 one-percent Administrative Fee paid quarterly. Total fee over life of loan is $601,737.60. 

lo  Filc I City of Fairmont Loans.sf I SRF 9-20-07 I 9RO12007 1 5:07 PM 



$5,577,760 
City of Fairmont 

20 Years, 2% Interest Rate, 1% Administrative Fee 
Closing Date: October 11,2007 

Debt Service Schedule Part 3 of 3 

Yield Statistics 

Accrued Interest from 1011 112007 to 1011 112007 (154,937.78) 
Bond Year Dollars $67,920.57 
Average Life 12.177 Years 
Average Coupon 1.771 8842% 

Net Interest Cost (NIC) 1.7718842% 
True Interest Cost (TIC) 2.0093040% 
Bond Yield for Arbitrage Purposes 2.0093040% 
All Inclusive Cost (AIC) 2.8798544% 

(3 

0 File I City of Fairmont Loans.sf I SRF 9-20-07 I 9000007 I 5:07 PM 



(Form of) 

ASSIGNMENT 

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto 

the within Bond and does hereby irrevocably constitute and appoint 
, Attorney to transfer the said Bond 

on'the books kept for registration of the within Bond of the said Issuer with full power of 
substitution in the 

Dated: 7 pa 

In the presence of: 



STEPTOE & 
JOHNSON I ' L L c  

A T T O R N E Y S  AT LAW 

Clarksburg Charleston Morgantown Martinsburg Wheeling Huntington 

Chase Tower, Eighth Floor 

P.O. Box 1588 

Charleston, WV 25326-1588 

(304) 353-8000 (304) 353-8180 Fax 

www.steptoe-johnson.com 

Writer's Contact Information 

October 1 1, 2007 

City of Fairmont 
Sewer Revenue Bonds, Series 2007 A 

(West Virginia SRF Program) 

City of Fairmont 
Fairmont, West Virginia 

West Virginia Water Development Authority 
Charleston, West Virginia 

West Virginia Department of 
Environmental Protection 

Charleston, West Virginia 

Ladies and Gentlemen: 

We have served as bond counsel in connection with the issuance by the City of 
Fairmont (the "Issuer "), a municipal corporation and political subdivision organized and existing under 
the laws of the State of West Virginia, of its $5,577,760 Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program), dated the date hereof (the "Bonds"). 

We have examined the law and certified copies of proceedings and other papers relating 
to the authorization of a loan agreement, dated September 20, 2007, including all schedules and exhibits 
attached thereto (the "Loan Agreement"), by and among the Issuer, the West Virginia Water 
Development Authority (the "Authority") and the West Virginia Department of Environmental 
Protection (the "DEP"), and the Bonds, which are to be purchased by the Authority in accordance with 
the provisions of the Loan Agreement. The Bonds are originally issued in the form of one Bond, 
registered as to principal and interest to the Authority, with interest at the rate of 2% per annum, and 
with principal and interest payable quarterly on March 1, June 1, September 1 and December 1 of each 
year, commencing June 1, 2009, to and including March 1, 2029 all as set forth in the "Schedule Y" 
attached to the Loan Agreement and incorporated in and made a part of the Bonds. The Bonds are 
subject to the SRF Administrative Fee equal to 1 % of the principal amount of the Bonds as set forth in 
the Schedule Y attached to the Loan Agreement. 

The Bonds are issued under the authority of and in full compliance with the 
Constitution and statutes of the State of West Virginia, including particularly, Chapter 16, Article 13 
and Chapter 22C, Article 2 of the West Virginia Code of 1931, as amended (collectively, the "Act"), 
for the purposes of (i) paying a portion of the costs of acquisition and construction of certain additions, 
betterments and improvements to the existing public sewerage system of the Issuer (the "Project"); and 
(ii) paying certain costs of issuance and related costs. 



In connection with the issuance of the Bonds, the Issuer has executed a Certificate as to 
Arbitrage, dated as of the date hereof (the "Certificate as to Arbitrage"), which, among other things, 
sets forth restrictions on the investment and expenditure of the Bond proceeds and earnings thereon, to 
ensure that the arbitrage requirements of the Internal Revenue Code of 1986, as amended, and 
regulations thereunder (collectively, the "Code"), necessary to establish and maintain the excludability 
of interest on the Bonds from gross income for federal income tax purposes, are and will continue to be 
met. 

We have also examined the applicable provisions of the Act, the Bond Ordinance duly 
enacted by the Issuer on April 24, 2007, as supplemented by a Supplemental Resolution duly adopted 
by the Issuer on September 25, 2007 (collectively, the "Bond Legislation"), pursuant to and under 
which Act and Bond Legislation the Bonds are authorized and issued, and the Loan Agreement has been 
entered into. The Bonds are subject to redemption prior to maturity to the extent, at the time, under the 
conditions and subject to the limitations set forth in the Bond Legislation and the Loan Agreement. All 
capitalized terms used herein and not otherwise defined herein shall have the same meanings set forth in 
the Bond Legislation and the Loan Agreement when used herein. 

Based upon the foregoing, and upon our examination of such other documents as we 
have deemed necessary, we are of the opinion, under existing law, as follows: 

1. The Issuer is a duly created and validly existing municipal corporation and 
political subdivision of the State of West Virginia, with full power and authority to acquire and 
construct the Project, to operate and maintain the System, to enact the Bond Legislation and to issue 
and sell the Bonds, all under the Act and other applicable provisions of law. 

2. The Loan Agreement has been duly authorized by and executed on behalf of the 
Issuer, is a valid and binding special obligation of the Issuer, enforceable in accordance with the terms 
thereof, and inures to the benefit of the Authority and the DEP and cannot be amended so as to affect 
adversely the rights of the Authority or the DEP or diminish the obligations of the Issuer without the 
written consent of the Authority and the DEP. 

3. The Bond Legislation and all other necessary ordinances and resolutions have 
been duly and effectively enacted and adopted by the Issuer in connection with the issuance and sale of 
the Bonds and constitute valid and binding obligations of the Issuer, enforceable against the Issuer in 
accordance with their terms. The Bond Legislation contains provisions and covenants substantially in 
the form of those set forth in Section 4.1 of the Loan Agreement. 

4. The Bonds have been duly authorized, issued, executed and delivered by the 
Issuer to the Authority and are valid, legally enforceable and binding special obligations of the Issuer, 
payable from the Net Revenues of the System and secured by a subordinate lien on and pledge of the 
Net Revenues of the System, junior and subordinate with respect to liens, pledge and source of and 
security for payment to the Issuer's Sewerage System Refunding Revenue Capital Appreciation Bonds, 
Series 1988, dated November 30, 1988, issued in the original aggregate principal amount of $3,680,320 
(the "Series 1988 Bonds"), until such time as the Series 1988 Bonds Reserve Account has been fully 
funded or the Series 1988 Bonds have been paid in full or legally defeased, at which time the Bonds and 
the Series 2003 A Bonds (hereinafter defined) will automatically upgrade to a first lien position on a 
parity with the Series 1988 Bonds, all in accordance with the terms of the Bonds and the Bond 
Legislation. The Bonds are issued on a parity with respect to liens, pledge, source of and security for 
payment with the Issuer's outstanding Sewer Revenue Bonds, Series 2003A (West Virginia SRF 
Program), dated June 26, 2003, issued in the original aggregate principal amount of $485,543 (the 



"Series 2003 A Bonds"). The Issuer has obtained the written consent of the holders of the Series 2003 
A Bonds to the issuance of the Bonds on a parity with the Series 2003 A Bonds. The written consent of 
the holders of the Series 1988 Bonds is not required. 

5 .  Under existing laws, regulations, rulings and judicial decisions of the United 
States of America, as presently written and applied, the interest on the Bonds (a) is excludable from 
gross income of the owners thereof for federal income tax purposes pursuant to the Code and (b) is not 
an item of tax preference for purposes of the federal alternative minimum tax imposed upon individuals 
and corporations under the Code. It should be noted, however, that interest on the Bonds is included in 
the adjusted current earnings of certain corporations for purposes of computing the alternative minimum 
tax that may be imposed with respect ,to corporations. The opinions set forth above are subject to the 
condition that the Issuer comply, on a continuing basis, with all requirements of the Code that must be 
satisfied subsequent to issuance of the Bonds for interest thereon to be or continue to be excludable 
from gross income for federal income tax purposes and all certifications, covenants and representations 
which may affect the excludability from gross income of the interest on the Bonds set forth in the Bond 
Legislation and the Certificate as to Arbitrage, and other certificates delivered in connection with the 
issuance of the Bonds. Failure to comply with certain of such Code provisions or such certifications, 
covenants and representations could cause the interest on the Bonds to be includable in gross income 
retroactive to the date of issuance of the Bonds. Except as set forth in paragraph 6 below, we express 
no opinion regarding other tax consequences arising with respect to the Bonds. 

6.  The Bonds are, under the Act, exempt from all taxation by the State of 
West Virginia, or any county, municipality, political subdivision or agency thereof, and the interest on 
the Bonds, if any, is exempt from personal and corporate net income taxes imposed directly thereon by 
the State of West Virginia. 

It is to be understood that the rights of the holders of the Bonds and the enforceability 
of the Bonds, the Loan Agreement, and the Bond Legislation, and the liens and pledges set forth 
therein, may be subject to and limited by bankruptcy, insolvency, reorganization, moratorium and other 
similar laws affecting creditors' rights heretofore or hereafter enacted to the extent constitutionally 
applicable and that their enforcement may also be subject to the exercise of judicial discretion in 
appropriate cases. 

We have examined the executed and authenticated Bond numbered AR-1, and in our 
opinion the form of said Bond and its execution and authentication are regular and proper. 

Very truly yours, 



CITY OF FAIRMONT 
CITYICOUNTY COMPLEX 

P.O. Box 1428 
200 Jackson Street 

Fairmont, West Virginia 26555-1428 
(304) 366-621 1 

October 11,2007 

City of Fairmont 
Sewer Revenue Bonds, Series 2007 A 

(West Virginia SRF Program) 

City of Fairmont 
Fairmont, West Virginia 

(304) 366-0228 FAX 
www.cityoffairmontwv.com 

West Virginia Water Development Authority 
Charleston, West Virginia 

West Virginia Department of Environmental Protection 
Charleston, West Virginia 

Steptoe & Johnson PLLC 
Morgantown, West Virginia 

Ladies and Gentlemen: 

I am City Attorney for the City of Fairmont, in Marion County, West Virginia (the "Issuer"). As 
such counsel, I have examined copies of the approving opinion of Steptoe & Johnson PLLC, as bond 
counsel, a loan agreement for the Bonds, dated October 11,2007, including all schedules and exhibits 
attached thereto (the "Loan Agreement"), by and among the Issuer, the West Virginia Water Development 
Authority (the "Authority") and the West Virginia Department of Environmental Protection (the "DEP"), 
a Bond Ordinance duly enacted by the Issuer on April 24,2007, as supplemented by a Supplemental 
Resolution duly adopted by the Issuer on September 25,2007 (collectively, the "Bond Legislation") and 
other documents relating to the above-captioned Bonds of the Issuer (the "Bonds"). All capitalized terms 
used herein and not otherwise defined herein shall have the same meaning set forth in the Bond 
Legislation and the Loan Agreement when used herein. 

I am of the opinion that: 

1. The Issuer has been duly created and is validly existing as a municipal corporation and 
political subdivision of the State of West Virginia, and the Mayor, City Manager, City Clerk and 
members of the Council of the Issuer have been duly and properly elected or appointed, as applicable, 
have taken the requisite oaths, and are authorized to act on behalf of the Issuer in their respective 
capacities. 

2. The Loan Agreement has been duly authorized and upon execution and delivery by the 
Issuer and, assuming due authorization, execution and delivery by the other parties thereto, will constitute 
a valid and binding agreement of the Issuer, enforceable in accordance with its terms. 



3. In reliance upon the actions and representations of Steptoe & Johnson, PLLC, it 
appears that the Bond Legislation has been duly adopted and enacted by the Issuer and is in full 
force and effect. 

4. The execution and delivery of the Bonds and the Loan Agreement and the 
consummation of the transactions contemplated by the Bonds, the Loan Agreement and the Bond 
Legislation and the carrying out of the terms thereof, do not and will not, in any material respect, 
conflict with or constitute, on the part of the Issuer, a breach of or default under any ordinance, 
order, resolution, agreement or other instrument to which the Issuer is a party or by which the 
Issuer or its properties are bound or any existing law, regulation, court order or consent decree to 
which the Issuer is subject. 

5. The Issuer has or prior to commencing construction will have received all 
permits, licenses, approvals, consents, exemptions, orders, cert5cates and authorizations 
necessary for the issuance of the Bonds, the acquisition and construction of the Project, the 
operation of the System and the imposition of rates and charges for use of the System, including, 
without limitation, the receipt of all requisite orders and approvals fiom the West Virginia 
Department of Environmental Protection, the West Virginia Infrastructure and Jobs Development 
Council and the Public Service Commission of West Virginia. 

The Issuer has received the Final Order of the Public Service Commission of West 
Virginia, entered on August 31,2006, in consolidated case numbers 06-0348-S-CN and 06-0417- 
S-MA, among other things, granting to the Issuer a certificate of convenience and necessity for 
the Project, approving the fit;ancing for the Project, and setting the sewer rates and charges for the 
System. The time for appeal of such Final Order has expired prior to the date hereof without any 
appeal. Such Final Order remains in full force and effect. 

6. To the best of my knowledge, there is no litigation, action, suit, proceeding or 
investigation at law or in equity before or by any court, public board or body, pending or 
threatened, wherein an unfavorable decision, ruling or finding would adversely affect the 
transactions contemplated by the Bonds, the Loan Agreement, the Bond Legislation, the 
acquisition and construction of the Project, the operation of the System, the validity of the Bonds 
or the collection or pledge of the Net Revenues for the payment of the Bonds. 

7. In reliance upon the actions and representations of Greenhorn & 07Mara, Inc., 
consulting engineers for the project, and to the best of my knowledge all successful bidders have 
made required provisions for all insurance and payment and performance bonds and such 
insurance policies or binders and such bonds have been verified for accuracy. Based upon my 
review of the contracts, the surety bonds and the policies or other evidence of insurance coverage 
in connection with the Project, I am of the opinion that such surety bonds and policies (1) are in 
compliance with the contracts; (2) are adequate form, substance and amount to protect the 
various interests of the Issuer; (3) have been executed by duly authorized representatives of the 
proper parties; (4) meet the requirements of the Bond Legislation and the Loan Agreement; and 
(5) all such documents constitute valid and legally binding obligations of the parties thereto in 
accordance with the terms, conditions and provisions thereof. 



All counsel to this transaction may rely upon this opinion as if specifically addressed to 
them. 

Very truly yours, 

/h 
Kevin V. Sansalone 



CITY OF FAIRMONT 
CITY/COUNTY COMPLEX 

P.O. Box 1428 
200 Jackson Street 

Fairmont, West Virginia 26555-1428 
(304) 366-621 1 

October 1 1,2007 
(304) 366-0228 FAX 

www.cityoffairmontwv.com 

Rosalie Brodersen 
West Virginia Department of Environmental Protection 
601 57th Street, SE 
Charleston, WV 25304 

Re: City of Fairmont (Sanitary Board) 
Sewer Rehabilitation Project 
SRF - DEP NO. C-544393 

Dear Ms. Brodersen: 

Final Title Opinion 

I am the City Attorney for the City of Fairmont. The City of Fairmont Sanitary 
Board proposes to construct certain improvements to the City's existing sewerage system 
including but not limited to upgrades and improvements within 20 specific designated 
areas to reduce inflow and infiltration and to provide replacement and relocation of 
certain antiquated collection lines (the "Project"), and provides this preliminary title 
opinion to satisfjr the requirements of a State of West Virginia Water Pollution Control 
Revolving Fund Program loan in an amount not to exceed $6,500,000.00. In that regard, 
please be advised as follows: 

1. That the City of Fairmont is a duly created and existing municipal corporation 
possessed with all the powers and authority granted to municipal corporations under the 
laws of the State of West Virginia and its Sanitary Board, duly created pursuant to the 
provisions of West Virginia Code $16-13-1 and Ordinance No. 239, as amended, has the 
full power and authority to construct, operate and maintain its sewer system and to 
undertake the Project as described in the August 31, 2006, final order of the Public 
Service Commission of West Virginia issued in PSC WV Case No. 06-0348-S-CN, 
which granted a certificate of convenience and necessity and established the necessary 
rates for the Project. 

2. That the City of Fairmont Sanitary Board has obtained approval for all 
necessary permits and approvals for the construction of the Project. 
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3. That I have investigated and ascertained the location of and am familiar with 
the legal descriptions of the necessary sites, including easements andfor rights of way, 
required for the project as set forth in the plans for the project prepared by Greenhorne & 
O'Mara, the consulting engineers for the Project. 

4. That I have examined the records maintained in the Office of the Clerk of the 
County Commission of Marion County, West Virginia, the County in which the Project is 
located, and, in my opinion, the City of Fairmont and its Sanitary Board have acquired 
legal title or such other estate or interest in 100% of the necessary parcels of land and 
easements or rights of way sufficient to assure undisturbed use and possession for the 
purpose of construction, operation and maintenance for the estimated life of the facilities 
to be constructed. 

5. That the City of Fairrnont is vested with and has exercised the right of eminent 
domain to acquired right of entry and will ultimately legal title to certain necessary sites, 
including certain easements and/or right of ways, required for the project, which were 
otherwise unavailable. 

6. That all documents and orders of the Circuit Court of Marion County, West 
Virginia, which have been acquired by the City of Fairmont are in recordable form and 
have been placed of record in the aforesaid Clerk's Office in order to protect the legal 
title to and interest of the City of Fairmont Sanitary Board. 

If you have any questions regarding this final title opinion or desire any changes, 
additions or another form of opinion, please advise. 

Very truly yours, 

12 1.6 
Kevin V. Sansalone 

KVS/sf 
CC: Steve Cain, PE, Greenhorne & O'Mara 



CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program) 

GENERAL CERTIFICATE OF ISSUER AND ATTORNEY ON: 

TERMS 
NO LITIGATION 
GOVERNMENTAL APPROVALS AND BIDDING 
NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS 
CERTIFICATION OF COPIES OF DOCUMENTS 
INCUMBENCY AND OFFICIAL NAME 
LAND AND RIGHTS-OF-WAY 
MEETINGS, ETC. 
CONTRACTORS ' INSURANCE, ETC. 
LOAN AGREEMENT 
RATES 
SIGNATURES AND DELIVERY 
BOND PROCEEDS 
PUBLICATION AND PUBLIC HEARING ON BOND 
ORDINANCE 
PUBLIC SERVICE COMMISSION ORDER 
SPECIMEN BOND 
CONFLICT OF INTEREST 
GRANTS 
PROCUREMENT OF ENGINEERING SERVICES 
CLEAN WATER ACT 
EXECUTION OF COUNTERPARTS 

We, the undersigned MAYOR, CITY MANAGER and CITY CLERK of the 
City of Fairmont in Marion county, West Virginia (the "Issuer"), and the undersigned 
COUNSEL to the ISSUER, hereby certify this 1 lth day of October, 2007 in connection with 
the Issuer's Sewer Revenue Bonds, Series 2007 A (West Virginia SRF Program), dated the 
date hereof (the "Bonds" or the "Series 2007 A Bonds"), as follows: 

1. TERMS: All capitalized words and terms used in this General Certificate 
and not otherwise defined herein shall have the same meaning as set forth in the Bond 
Ordinance of the Issuer duly enacted April 24, 2007, and the Supplemental Resolution duly 
adopted September 25, 2007 (collectively, the "Bond Legislation"). 



2. NO LITIGATION: No controversy or litigation of any nature is now 
pending or threatened, restraining, enjoining or affecting in any manner the issuance, sale or 
delivery of the Bonds, the acquisition and construction of the Project, the operation of the 
System, the receipt of the Net Revenues or any grants, or in any way contesting or affecting 
the validity of the Bonds, or any proceedings of the Issuer taken with respect to the issuance 
or sale of the Bonds, the pledge or application of the Net Revenues or any other monies or 
security provided for the payment of the Bonds or the existence or the powers of the Issuer 
insofar as they relate to the authorization, sale and issuance of the Bonds, the acquisition and 
construction of the Project, the operation of the System, the collection of the Gross Revenues 
or the pledge of Net Revenues as security for the Bonds. 

3. GOVERNMENTAL APPROVALS AND BIDDING: All applicable 
approvals, permits, exemptions, consents, authorizations, registrations and certificates 
required by law for the acquisition and construction of the Project, the operation of the 
System, the imposition of rates and charges, and the issuance of the Bonds have been duly 
and timely obtained and remain in full force and effect. Competitive bids for the acquisition 
and construction of the Project have been solicited in accordance with Chapter 5, Article 22, 
Section 1 of the West Virginia Code of 1931, as amended, which bids remain in full force 
and effect. 

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS: There has 
been no adverse change in the financial condition of the Issuer since the approval, execution 
and delivery by the Issuer of the Loan Agreement, and the Issuer has met all conditions 
prescribed in the Loan Agreement. The Issuer has or can provide the financial, institutional, 
legal and managerial capabilities necessary to complete the Project. 

There are outstanding obligations of the Issuer which will initially rank prior 
and senior to the Series 2007 A Bonds and the Series 2003 A Bonds (hereinafter defined) as 
to liens, pledge, source of and security for payment, being the Issuer's Sewerage System 
Refunding Revenue Capital Appreciation Bonds, Series 1988, dated November 30, 1988, 
issued in the original aggregate principal amount of $3,680,320 (the "Series 1988 Bonds") 
until such time as the Series 1988 Bonds Reserve Account has been fully funded or the Series 
1988 Bonds have been paid in full or otherwise legally defeased. At that time, the lien 
position of the Series 2007 A Bonds and the Series 2003 A Bonds (hereinafter defined) will 
automatically upgrade to a first lien position. 

The Series 2007 A Bonds will be issued on a parity with respect to liens, 
pledge, source of and security for payment with the Issuer's outstanding Sewer Revenue 
Bonds, Series 2003 A. (West Virginia SRF Program), dated June 26, 2003, issued in the 
original aggregate principal amount of $485,543 (the "Series 2003 A Bonds"). The Series 
2007 A Bonds and the Series 2003 A Bonds shall initially be junior and subordinate as to 
liens, pledge, source of and security for payment to the Series 1988 Bonds until such time as 
the Series 1988 Bonds Reserve Account has been fully funded or the Series 1988 Bonds have 



been paid in full or otherwise legally defeased, at which time the Series 2007 A Bonds and 
the Series 2003 A Bonds shall automatically upgrade to a parity first lien position. The Series 
1988 Bonds and the Series 2003 A Bonds may be hereinafter collectively referred to from 
time to time as the "Prior Bonds". 

Other than the Prior Bonds, there are no outstanding bonds or obligations of the 
Issuer which are secured by revenues or assets of the System. The Issuer is in compliance 
with all covenants of the Prior Bonds and the Prior Ordinances, with the exception of the 
Series 1988 Bonds Reserve Account which is not fully funded as of the date hereof. 

The Issuer has obtained (i) the certificate of an Independent Certified Public 
Accountant stating that the coverage test of the Prior Bonds is met and that the parity test of 
the Series 2003 A Bonds is met, and (ii) the written consent of the holders of the Series 2003 
A Bonds to the issuance of the Series 2007 A Bonds on a parity with the Series 2003 A 
Bonds. 

5 .  CERTIFICATION OF COPIES OF DOCUMENTS: The copies of the 
below-listed documents hereto attached or delivered herewith or heretofore delivered are 
true, correct and complete copies of the originals of the documents of which they purport to 
be copies, and such original documents are in full force and effect and have not been 
repealed, rescinded, amended or changed in any way unless modification appears from later 
documents also listed below: 

Bond Ordinance 

Supplemental Resolution 

Loan Agreement 

Public Service Commission Orders 

Infrastructure and Jobs Development Council Approval 

Charter and Rules of Procedure 

Oaths of Office of Officers and Councilmembers 

Ordinance Creating Sanitary Board and Oaths of Members 

Petition of Sanitary Board 

Public Service Commission Order Establishing Sewer Rates 



Affidavit of Publication of Abstract of Bond Ordinance and Notice of Public 
Hearing 

Minutes on Adoption and Enactment of Bond Ordinance and Adoption of Rules 
of Procedure, First Draw Resolution and the Supplemental Resolution 

NPDES Permit 

Copies of the Ordinances and Supplemental Resolutions of the Prior Bonds 

Consent of West Virginia Water Development Authority 

United States Environmental Protection Agency Grant Agreement 

Evidence of Insurance 

Closing Memorandum 

Intergovernmental Agreements for Sewer Treatment Services 

6 .  INCUMBENCY AND OFFICIAL NAME: The proper corporate title 
of the Issuer is the "City of Fairmont." The Issuer is a municipal corporation in Marion 
County and is presently existing under the laws of, and a political subdivision of, the State 
of West Virginia. The governing body of the Issuer is its council, consisting of a Mayor, 
City Manager, City Clerk and 8 council members, all duly elected or appointed, as 
applicable, qualified and acting, and whose names and dates of commencement and 
termination of current terms of office are as follows: 

Name 

S. Scott Sears - Mayor 
John J. Dahlia - Councilmember 
Deborah D. Seifrit - Councilmember 
Phyllis J. Mills - Councilmember 
Charles E. Warner, Jr. - Councilmember 
Robin W. Smith - Councilmember 
Matthew S. Delligatti - Councilmember 
Burley Tennant - Councilmember 
De'Andrea Bussey - Councilmember 
Ronald J. Straight - Councilmember 

Date of Date of 
Commencement Termination 

of Office of Office 

January 9, 2007 
January 1, 2007 
January 1, 2007 
January 1, 2007 
January 1, 2007 
January 1, 2007 
January 1, 2007 
January 1, 2007 
January 1, 2005 
January 1, 2005 

January 13, 2009 
December 3 1,2010 
December 3 1,2010 
December 3 1,2008 
December 3 1,2010 
December 3 1,2010 
December 3 1,2010 
December 3 1,2010 
December 3 1,2008 
December 3 1,2008 



The names of the duly appointed, qualified and acting members of the 
Sanitary Board of the Issuer are as follows: 

Chairman - S. Scott Sears 
Member - J. Peale Davidson 
Member William D. Roberts 

The duly appointed and acting City Manager to the Issuer is Bruce McDaniel. 
The duly appointed and acting Clerk is Janet Keller. The duly appointed and acting City 
Attorney is Kevin Sansalone in Fairmont, West Virginia. 

7 .  LAND AND RIGHTS-OF-WAY: All land in fee simple and all 
rights-of-way and easements necessary for the acquisition and construction of the Project and 
the operation and maintenance of the System have been acquired or can and will be acquired 
by purchase, or, if necessary, by condemnation by the Issuer and are adequate for such 
purposes and are not or will not be subject to any liens, encumbrances, reservations or 
exceptions which would adversely affect or interfere in any way with the use thereof for such 
purposes. The costs thereof, including costs of any properties which may have to be acquired 
by condemnation, are, in the opinion of all of the undersigned, within the ability of the Issuer 
to pay for the same without jeopardizing the security of or payments on the Bonds. 

8. MEETINGS, ETC. : All actions, ordinances, resolutions, orders and 
agreements taken by and entered into by or on behalf of the Issuer in any way connected with 
the issuance of the Bonds and the acquisition, construction and financing of the Project or the 
operation of the System were authorized or adopted at regular or special meetings of the 
Governing Body of the Issuer duly and regularly called and held pursuant to the Rules of 
Procedure of the Governing Body and all applicable statutes, including, particularly and 
without limitation, Chapter 6, Article 9A of the West Virginia Code of 1931, as amended, 
and a quorum of duly elected or appointed, as applicable, qualified and acting members of 
the Governing Body was present and acting at all times during all such meetings. All notices 
required to be posted and/or published were so posted and/or published. 

9. CONTRACTORS' INSURANCE, ETC . : All contractors have been 
required to maintain Worker's Compensation, public liability and property damage insurance, 
and builder's risk insurance where applicable, in accordance with the Bond Legislation. All 
insurance for the System required by the Bond Legislation and Loan Agreement is in full 
force and effect. 

10. LOAN AGREEMENT: As of the date hereof, (i) the representations 
of the Issuer contained in the Loan Agreement are true and correct in all material respects 
as if made on the date hereof; (ii) the Loan Agreement does not contain any untrue statement 
of a material fact or omit to state any material fact necessary to make the statements therein, 
in light of the circumstances under which they were made, not misleading; (iii) to the best 
knowledge of the undersigned, no event affecting the Issuer has occurred since the dates of 



the Loan Agreement which should be disclosed for the purpose for which it is to be used or 
which it is necessary to disclose therein in order to make the statements and information in 
the Loan Agreement not misleading; and (iv) the Issuer is in compliance with the Loan 
Agreement. 

11. RATES: The Issuer's sewer rates and charges were established 
pursuant to a Final Order entered by the Public Service Commission of West Virginia in 
consolidated case numbers 06-0348-S-CN and 06-0417-S-MA. The time for appeal of such 
Final Order has expired prior to the date hereof without any appeal, and such rates are 
currently effective. 

12. SIGNATURES AND DELIVERY: On the date hereof, the 
undersigned Mayor and City Manager did officially sign all of the Bonds of the aforesaid 
issue, consisting upon original issuance of a single Bond, dated the date hereof, by their 
manual signatures, and the undersigned City Clerk did officially cause the official seal of the 
Issuer to be affixed upon said Bonds and to be attested by their manual signatures, and the 
Registrar did officially authenticate and deliver the Bonds to a representative of the Authority 
as the original purchaser of the Bonds under the Loan Agreement. Said official seal of the 
Issuer is also impressed above the signatures appearing on this certificate. 

13. BOND PROCEEDS: On the date hereof, the Issuer received 
$747,669 from the Authority and the DEP, being a portion of the principal amount of the 
Bonds. The balance of the principal amount of the Bonds will be advanced to the Issuer as 
acquisition and construction of the Project progresses. 

14. PUBLICATION AND PUBLIC HEARING ON BOND 
ORDINANCE: Upon adoption of the Bond Ordinance, an abstract thereof, determined by 
the Governing Body to contain sufficient information as to give notice of the contents thereof, 
was published once each week for 2 successive weeks, with not less than 6 full days between 
each publication, the first such publication occurring not less than 10 days before the date 
stated below for the public hearing, in the Times West Virginian, a qualified newspaper 
published and of general circulation in the City of Fairmont, together with a notice to all 
persons concerned, stating that the Bond Ordinance had been adopted and that the Issuer 
contemplated the issuance of the Bonds described in such Bond Ordinance, stating that any 
person interested may appear before the Governing Body at the public hearing held at a 
public meeting of Governing Body on the 24" day of April, 2007, at 7:00 p.m., at the City 
Council Chambers located at the Fairmont Public Safety Building, Fairmont, West Virginia 
and present protests, and stating that a certified copy of the Bond Ordinance was on file at 
the office of the City Clerk of the Issuer for review by interested parties during the office 
hours of the Issuer. At such hearing all objections and suggestions were heard by the 
Governing Body and the Bond Ordinance became finally adopted, enacted and effective as 
of the date of such public hearing, and remains in full force and effect. 



15. PUBLIC SERVICE COMMISSION,ORDER: The Issuer has received 
all orders and approvals from the Public Service Commission of West Virginia, including the 
Final Order entered on August 3 1, 2006, in consolidated case numbers 06-0348-S-CN and 
06-0417-S-MA, among other things, granting to the Issuer a certificate of convenience and 
necessity for the Project, approving the financing for the Project, and setting the sewer rates 
and charges for the System. The time for appeal of the Final Order has expired prior to the 
date hereof without any appeal. 

16. SPECIMEN BOND: Delivered concurrently herewith is a true and 
accurate specimen of the Bond. 

17. CONFLICT OF INTEREST: No member, officer or employee of 
the Issuer or the Board has a substantial financial interest, direct, indirect or by reason of 
ownership of stock in any corporation, in any contract with the Issuer or in the sale of any 
land, materials, supplies or services to the Issuer or to any contractor supplying the Issuer, 
relating to the Bonds, the Bond Legislation and/or the Project, including, without limitation, 
with respect to the Depository Bank. For purposes of this paragraph, a "substantial financial 
interest" shall include, without limitation, an interest amounting to more than 5% of the 
particular business enterprise or contract. 

18. GRANTS: As of the date hereof, the Federal Assistance Grant from 
the Fiscal Year 2005 Appropriations Act in the amount of $962,240 is in full force and effect. 

19. PROCUREMENT OF ENGINEERING SERVICES: The Issuer has 
complied in all respects with the requirements of Chapter 5G, Article 1 of the West Virginia 
Code of 1931, as amended, in the procurement of engineering services to be paid from 
proceeds of the Bonds. 

20. CLEAN WATER ACT: The Project as described in the Bond 
Ordinance complies with Sections 208 and 303(e) of the Clean Water Act. 

21. EXECUTION OF COUNTERPARTS: This document may be 
executed in one or more counterparts, each of which shall be deemed an original and all of 
which shall constitute but one and the same document. 

[Remainder of Page Intentionally Blank] 



WITNESS our signatures and the official seal of the CITY OF FAIRMONT 
on the day and year first written above. 

[CORPORATE SEAL] 

SIGNATURE u OFFICIAL TITLE 

Mayor 

City Manager 

City Clerk 

Counsel to the Issuer 



WITNESS our signatures and the official seal of the CITY OF FAIRMONT 
on the day and year first written above. 

[CORPORATE SEAL] 

SIGNATURE OFFICIAL TITLE 

~ a y o r  

City Manager 

City Clerk 

Counsel to the Issuer 



CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Prowam) 

CERTIFICATE OF ENGINEER 

I, Steven A. Cain, Registered Professional Engineer, West Virginia License 
No. 15264, of Greenhorne & O'Mara, Inc., Fairmont, West Virginia, hereby certifjr on 
this 1 1 th day of October, 2007 as follows: 

1. My firm is engineer for the acquisition and construction of certain 
extensions, additions, betterments and improvements (the "Project") to the existing 
public sewerage system (the "System") of the City of Fairmont (the "Issuer") to be 
constructed primarily in Marion County, West Virginia, which acquisition and 
construction are being permanently financed in part by the proceeds of the above- 
captioned bonds (the "Bonds") of the Issuer. Capitalized terms used herein and not 
otherwise defined herein shall have the meanings set forth in the Bond Ordinance 
enacted by the Issuer on April 24,2007, as supplemented, and the Loan Agreement, by 
and among the Issuer, the West Virginia Department of Environmental Protection 
("DEP") and the West Virginia Water Development Authority (the "Authority"), dated 
September 20,2007 (the "Loan Agreement"). 

2. The Bonds are being issued for the purposes of (i) paying a portion 
of the costs of acquisition and construction of the Project; and (ii) paying certain costs 
of issuance of the Bonds and related costs. 

3. To the best of our knowledge, information and belief, (i) within the 
limits and in accordance with the applicable and governing contractual requirements 
relating to the Project, the Project will be constructed in general accordance with the 
approved plans, specifications and designs prepared by my firm and approved by the 
DEP and any change orders approved by the Issuer, the DEP and all necessary 
governmental bodies; (ii) the Project, as designed, is adequate for its intended purpose 
and has a useful life of at least 22 years, if properly constructed, operated and 
maintained, excepting anticipated replacements due to normal wear and tear; (iii) the 
Issuer has received bids for the acquisition and construction of the Project which are in 
an amount and otherwise compatible with the plan of financing set forth in the 
Schedule B, attached hereto as Exhibit A and Kevin Sansalone, City Attorney, has 
ascertained that all successful bidders have made required provisions for all insurance 
and payment and performance bonds and that such insurance or binders and such bonds 
have been verified for accuracy; (iv) the successful bidders received any and all addenda 



to the original bid documents; (v) the bid documents relating to the Project reflect the 
Project as approved by the DEP and the bid forms provided to the bidders contain the 
critical operational components of the Project; (vi) the successful bids include prices for 
every item on such bid forms; (vii) the uniform bid procedures were followed; (viii) the 
Issuer has obtained all applicable permits required by the laws of the State of West 
Virginia and the United States necessary for the acquisition and construction of the 
Project and the operation of the System; (ix) in reliance upon the certificate of Issuer's 
certified public accountants, Bennett & Dobbins PLLC, as of the effective date thereof, 
the rates and charges for the System as enacted by the Issuer will be sufficient to comply 
with the provisions of the Loan Agreement; (x) the net proceeds of the Bonds, together 
with all other moneys on deposit or to be simultaneously irrevocably pledged thereto 
and the proceeds of grants, if any, irrevocably committed therefor, are sufficient to pay 
the costs of acquisition and construction of the Project approved by the DEP; and (xi) 
attached hereto as Exhibit A is the final amended "Schedule B - Final Total Cost of 
Project, Sources of Funds and Cost of Financing" for the Project. 

[Remainder of Page Intentionally Blank] 



WITNESS my signature and seal on the day and year first written above. 

GREENHORNE & O'MARA, INC. 

Fa& 
~ t e 6 n  A. Cain, P.E. 
West Virginia License No. 15264 



DATE: 01-, !zl- DATE: 9-7-07 

CITY OF FAIRMONT 
SEWER REVENUE BONDS 

A. Cost of Project 
1. Construction 

Construction Contingency (5%) 
2. SSES 

Smoke1 Dye Test / Manhole Reports 
Video Monitoring 
Flow Monitoring 

3, Technical Services (G&O) 
a. Design 
b. Inspection 
c. Special Services 
i. Aerial mapping 
ii. Design Survey 
iii. Stake Out 
iv. Direct Cost 

4. Legal & Fiscal 
a. Legal 
b. Accounting 

5. Administration 
6. Sites & Other Lands 
7. Repayment of Existing Debt Reserve 
8. Project Contingency 
9. TOTAL of Lines 1 Through 8 

6. COST OF FINANCING 
10. Funded Reserve 
'I 1. Registrar Fee 
12. Bond Counsel (Steptoe & Johnson) 
13. Cost of Issuance (Lines 10 through 12) 
14. TOTAL PROJECT COST (Line 9 plus line 13) 

C. SOURCES OF OTHER FUNDS 
15. Federal Grants 
16. State Grant 
17. Any Other Source (Owner Contribution) 
18. TOTAL GRANT FUNDING (Lines 15 through 17) 

19. Size of Bond Issue (Line 14 minus Line 18) 

Greenhorne & O'Mara, Inc. 

SCHEI~ULE B 

TOTAL 
5,25571 7.00 

262,786.00 

189,384.00 
35,000.00 
60,000.00 

289,468.00 
230,058.00 

120,730.00 

- ~~p 30,000.00 

CWSRF 
4,254,837.00 

262,786.00 

189,384.00 
35,000.00 
60,000.00 

289,468.00 
230,058.00 

420,730.00 
30,000.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

38,640.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

38,640.00 
0.00 

38,640.00 

SAP (55%) 
962,240.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

18,000.00 
26,997.00 

20,000.00 
10,000.00 

0.00 
0.00 
0.00 
0.00 

6,548,140.00 

0.00 
500.00 

30,000.00 
30,500.00 

6,578,640.00 

962,240.00 
0.00 

38,640.00 
962,240.00 

5,577,760.00 

OWNER 
38,640.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

98,000.00 
26,997.00 

20,000.00 
10,000.00 

0.00 
0.00 
0.00 
0.00 

5,547,260.00 

0.00 
500.00 

30,000.QO 
30,500.00 

5,577,760.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

962,240.00 

0.00 
0.00 
0.00 
0.00 
0.00 

962,240.00 
0.00 
0.00 

962.240.00 

962,240.00 



Bennett & Dobbins PLLC 
CERTIFIED PUBLIC ACCOUNTANTS 

317 Cleveland Avenue 
Fairmont, WV 26554-1604 

Telephone: (304) 366-4295 Fax: (304) 366-4311 

GARY K. BENNETT, MBA-CPA 
ZACHARY D. DOBBINS, CPA 

October 11, 2007 

City of Fairmont 
Sewer Revenue Bonds, Series 2007 A 

(West Virainia SRF Proaram) 

City of Fairmont 
Fairmont, West Virginia 

West Virginia Water Development 
Authority 

Charleston, West Virginia 

West Virginia Department of 
Environmental Protection 

Charleston, West Virginia 

Ladies and Gentlemen: 

Based upon the rates and charges of the sanitary sewer system (the "System"). of the City 
of Fairmont (the "Issuer") as set forth in the Final Order of the Public Service Commission of West 
Virginia entered on August 31, 2006, in consolidated case numbers 06-0348-S-CN and 06-041 7- 
S-MA, and projected operation and maintenance expenses and anticipated customer usage as 
furnished to us by Greenhorne & O'Mara, Inc., it is our opinion that such rates and charges will be 
sufficient to produce Net Revenues equal to not less than 125% of (i) the maximum annual debt 
service on the Sewer Revenue Bonds, Series 2007 A (West Virginia SRF Program) (the "Bonds"), 
dated the date hereof, issued in theoriginal aggregate principal amount of $5,577,760 to the 
West Virginia Water Development Authority, and all other obligations secured by or payable from 
the revenues of the System on a parity with the Bonds, including the Issuer's Sewerage System 
Refunding Revenue Capital Appreciation Bonds, Series 1988, dated November 30, 1988, issued 
in the original aggregate principal amount of $3,680,320 (the "Series 1988 Bonds"), and Sewer 
Revenue Bonds, Series 2003 A (West Virginia SRF Program), dated June 26, 2003, issued in the 
original aggregate principal amount of $485,543 (the "Series 2003 A Bonds") (collectively, the - "Prior Bonds"); and (ii) the amount due under the Investment Purchase Agreement, in each Fiscal 
Year, as defined in.the ordinance authorizing the Series 1988 Bonds. 

It is our further opinion that the Net Revenues actually derived from the System during any 
12 consecutive months within the 18 months immediately preceding the date of the actual 
issuance of the Bonds, plus the estimated average increased annual Net Revenues to be 
received in each of the 3 succeeding years after the completion of the improvements to be 
financed by the Bonds will not be less than 125% of the largest aggregate amount that will mature 
and become due in any succeeding fiscal year for principal of and interest on the Bonds and the 
Series 2003 A Bonds. 

Very truly yours, 

B ~ G W  & D0661ir~ PLLC 
Bennett & Dobbins PLLC 



CITY OF FALRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program) 

CERTIFICATE AS TO ARBITRAGE 

The undersigned Mayor of the City of Fairmont in Marion County, 
West Virginia (the "Issuer"), being the official of the Issuer duly charged with the 
responsibility for the issuance of the $5,577,760 Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program), of the Issuer, dated the date hereof (the "Bonds"), hereby 
certifies on the 11th day of October, 2007 as follows: 

1. This certificate is being executed and delivered pursuant to ~ect'ion 148 
of the Internal Revenue Code of 1986, as amended, and the temporary and permanent 
regulations promulgated thereunder or under any predecessor thereto (the "Code"). I am the 
officer of the. Issuer duly charged with the responsibility of issuing the Bonds. I am familiar 
with the facts, circumstances, and estimates herein certified and duly authorized to execute 
and deliver this certificate on behalf of the Issuer. Capitalized terms used herein and not 
otherwise defined herein shall have the same meaning as set forth in the Bond Ordinance duly 
enacted by the Issuer on April 24, 2007, as supplemented (the "Bond Ordinance" or 
"Ordinance"), authorizing the Bonds. 

2. This certificate may be relied upon as the certificate of the Issuer. 

3. The Issuer has not been notified by the Internal Revenue Service of any 
listing or proposed listing of it as an issuer that may not certify its bonds or the certification 
of which may not be relied upon by holders of obligations of the Issuer or that there is any 
disqualification of the Issuer by the Internal Revenue Service because a certification made 
by the Issuer contains a material misrepresentation. 

4. This certificate is based upon facts, circumstances, estimates and 
expectations of the Issuer in existence on October 11, 2007, the date on which the Bonds are 
to be physically delivered in exchange for an initial advance of $747,669, being more than 
a de minimus portion of the principal amount of the Bonds, and, to the best of my knowledge 
and belief, the expectations of the Issuer set forth herein are reasonable. 

5 .  The Bonds were sold on October 11, 2007, to the West Virginia Water 
Development Authority (the "Authority"), pursuant to a loan agreement dated September 



20, 2007, by and among the Issuer, the Authority, and the West Virginia Department of 
Environmental Protection (the "DEP"), for an aggregate purchase price of $5,577,760 (100 % 
of par), at which time, the Issuer received $747,669, being the first advance of the principal 
amount of the Bonds from the Authority. No accrued interest has been or will be paid on the 
Bonds. The balance of the principal amount of the Series 2007 A Bonds will be advanced to 
the Issuer as acquisition and construction of the Project progresses. 

6. In the Bond Ordinance pursuant to which the Bonds are issued, the Issuer 
has covenanted that (i) it shall not take, or permit or suffer to be taken, any action with 
respect to the gross or other proceeds of the Bonds which would cause the Bonds to be 
"arbitrage bonds" within the meaning of Section 148 of the Code, and (ii) it will take all 
actions that may be required of it (including, without implied limitation, the timely filing of 
a federal information return with respect to the Bonds) so that the interest on the Bonds will 
be and remain excluded from gross income for federal income tax purposes, and will not take 
any actions which would adversely affect such exclusion. The 1ssuer has, therefore, 
covenanted to not intentionally use any portion of the proceeds of the Bonds to acquire higher 
yielding investments or to replace funds which were used directly or indirectly to acquire 
higher yielding investments, except as otherwise allowed under Section 148 of the Code. The 
Issuer, in the Bond Ordinance, has further covenanted that it will take all actions that may 
be required of it so that the interest on the Bonds will be and remain excluded from gross 
hcome for federal income tax purposes, and will not take any actions which would adversely 
affect such exclusion. 

7. The Bonds are being delivered simultaneously with the delivery of this 
certificate and are issued for the purposes of (i) paying a portion of the costs of acquisition 
and construction of certain extensions, additions, betterments and improvements to the 
existing public sewerage system of the Issuer (the "Project"); and (ii) paying certain costs 
of issuance and related costs. 

8. The Issuer shall, on the date hereof or immediately hereafter, enter into 
agreements which require the Issuer to expend in excess of 5 % of the net sale proceeds of 
the Bonds on the Project, constituting a substantial binding commitment, or has already done 
so. Acquisition and construction of the Project and allocation of the net sale proceeds of the 
Bonds to expenditures of the Project shall commence immediately and shall proceed with due 
diligence to completion and, with the exception of proceeds deposited in the Series 2007 A 
Bonds Reserve Account, if any, all of the proceeds from the sale of the Bonds, together with 
any investment earnings thereon, will be expended for payment of costs of the Project on or 
before November 1, 2008, except as otherwise required for rebate to the United States under 
Section 148(f) of the Code. Acquisition and construction of the Project is expected to be 
completed by May 1, 2009. 

9. The total cost of the Project (including all costs of issuance of the Bonds) 
is estimated at $6,578,640. Sources and uses of funds for the Project are as follows: 



SOURCES 

Gross Proceeds of the Bonds $5,577,760 
Federal Assistance Grant from FY 2005 Appropriations Act 962,240 
City of Fairmont 38,640 

Total Sources 

USES 

Costs of Acquisition and 
Construction of the Project 

Costs of Issuance 

Total Uses 

The total amount of the costs of the Project is estimated to be at least equal to the gross 
proceeds of the Bonds. Except for the proceeds of the Bonds, no other funds of the Issuer 
will be available to meet costs of the Project, which would constitute "replacement proceeds" 
within the meaning of Treas. Reg. 5 1.148-l(c), inasmuch as (i) the Issuer does not 
reasonably expect that the term of the Bonds is longer than is reasonably necessary for the 
governmental purposes of the Issuer, (ii) the weighted average maturity of the Bonds does 
not exceed 120% of the average reasonably expected economic life of the Project, and 
(iii) there are no amounts that have a sufficiently direct nexus to the Bonds or to the 
governmental purpose of the Bonds to conclude that the amounts would have been used for 
that governmental purpose if the proceeds of the Bonds were not used or to be used for that 
governmental purpose. 

10. Pursuant to Article V of the Bond Ordinance, the following special funds 
or accounts have been created (or continued if previously established by the Prior 
Ordinances) : 

(1) Revenue Fund; 

(2) Depreciation Fund; 

(3) Operation and Maintenance Fund; 

(4) Series 2007 A Bonds ~onstrbction Trust Fund; 

(5 )  Series 2007 A Bonds Sinking Fund; and 

(6)  Series 2007 A Bonds Reserve Account. 



11. Pursuant to Article VI of the Bond Ordinance, the proceeds of the Bonds 
will be deposited as follows: 

(1) Series 2007 A Bonds proceeds in the amount of $-0- 
will be deposited in the Series 2007 A Bonds Sinking Fund as 
capitalized interest and applied to payment of interest on the 
Bonds during acquisition and construction of the Project and for 
not more than six months thereafter. 

(2) Series 2007 A Bonds proceeds in the amount of $-0- 
will be deposited in the Series 2007 A Bonds Reserve Account. 

(3) The balance of the proceeds of the Series 2007 A 
Bonds will be deposited in the Series 2007 A Bonds Construction 
Trust Fund as received from time to time and applied solely to 
payment of costs of the Project, including costs of issuance of the 
Series 2007 A Bonds and related costs. 

Amounts in the Series 2007 A Bonds Construction Trust Fund, if invested, will 
be invested without yield limitation for a period necessary to complete the Project, not-to 
exceed 3 years, except as otherwise set forth herein. All of such moneys are necessary for 
such purpose. 

Except for "preliminary expenditures" as defined in Treasury Regulation 
5 1.150 - 2(f)(2), none of the proceeds of the Series 2007 A Bonds will be used to reimburse 
the Issuer for costs of the Project previously incurred and paid by the Issuer with its own or 
other funds. 

12. Moneys held in the Series 2007 A Bonds Sinking Fund will be used 
solely to pay principal of and interest on the Bonds and will not be available to meet costs of 
acquisition and construction of the Project. All investment earnings on moneys in the 
Series 2007 A Bonds Sinking Fund and Series 2007 A Bonds Reserve Account, if any, will 
be withdrawn therefrom and deposited into the Series 2007 A Bonds Construction Trust Fund 
during construction of the Project, and following completion of the Project, will be deposited, 
not less than once each year, in the Revenue Fund, and such amounts will be applied as set 
forth in the Bond Ordinance. 

13. Except for the Series 2007 A Bonds Sinking Fund and the Series 2007 A 
Bonds Reserve Account, there are no other funds or accounts established or held by the 
Issuer which are reasonably expected to be used to pay debt service on the Bonds, or which 
are pledged as collateral for the Bonds and for which there is a reasonable assurance that 
amounts therein will be available to pay debt service on the Bonds if the Issuer encounters 
financial difficulties. The Issuer does not expect that moneys in the Depreciation Fund will 
be used or needed for payments upon the Bonds. Except as provided herein, no funds which 



have been or will be used to acquire directly or indirectly securities, obligations, annuity 
contracts, investment-type property or any residential rental property for family units which 
is not located within the jurisdiction of the Issuer and which is not acquired to implement a 
court ordered or approved housing desegregation plan producing a yield in excess of the yield 
on the Bonds have been or will be pledged to payment of the Bonds. Less than 10 % of the 
moneys received from the sale of the Bonds, if any, will be deposited in the 
Series 2007 A Bonds Reserve Account or any other reserve or replacement fund. The 
amounts deposited in the Series 2007 A Bonds Reserve Account from time to time by the 
Issuer will not exceed the maximum annual principal of and interest on the Bonds and will 
not exceed 125 % of average annual principal of and interest on the Bonds. Amounts in the 
Series 2007 A Bonds Reserve Account, not to exceed 10 % of the proceeds of the Bonds, if 
invested, will be invested without yield limitation. The establishment of the 
Series 2007 A Bonds Reserve Account is required by the Authority, is vital to its purchase 
of the Bonds, and is reasonably required to assure payments of debt service on the Bonds. 

Because amounts in the Depreciation Fund may be expended for other purposes, 
there is no reasonable assurance that any such amounts would be available to meet debt 
service if the Issuer encounters financial difficulties; thus, such amounts may be invested 
without yield limitation. 

14. Not later than ~ i m u l ~ e ~ u s l y  with the delivery of the Bonds, the Issuer 
shall enter into a contract for the construction of the Project, and the amount to be expended 
pursuant to such contract exceeds 5 % of the net sale proceeds of the Bonds. 

15. Work with respect to the acquisition and construction of the Project will 
proceed with due diligence to completion. The acquisition and construction of the Project 
is expected to be completed within 12 months of the date hereof. 

% . .  ; .  
16. Except for a reasonable temporary period until such proceeds are needed 

for the purpose for which such Bonds were issued or as otherwise allowed, no portion of the 
proceeds of the Bonds will be used, directly or indirectly, to acquire higher yielding 
investments, or to replace funds which were used, directly or indirectly, to acquire higher 
yielding investments, all within the meaning of Section 148 of the Code. 

17. The Issuer will comply with the provisions of the Code, for which the 
effective date precedes the date of delivery of its Bonds to the Authority. 

18. With the exception of the amount, if any, deposited in the Series 2007 
A Bonds Sinking Fund for payment of interest on the Bonds and the amount deposited in the 
Series 2007 A Bonds Reserve Account, if any, all of the proceeds of the Bonds will be 
expended on the Project within 18 months from the date of issuance thereof. 

19. The Issuer does not expect to sell or otherwise dispose of the Project in 
whole or in part prior to the last maturity date of the Bonds. 



20. The Series 2007 A Bonds Sinking Fund (other than the 
Series 2007 A Bonds Reserve Account therein) is intended primarily to achieve a proper 
matching of payments of debt service on the Bonds each year. The Series 2007 A Bonds 
Sinking Fund (other than the Series 2007 A Bonds Reserve Account therein) will be depleted 
at least once a year except for a reasonable carryover amount not in excess of the greater of 
1112th of annual debt service on the Bonds, or 1 year's interest earnings on the 
Series 2007 A Bonds Sinking Fund (other than the Series 2007 A Bonds Reserve Account 
therein). Except as otherwise allowed, any money deposited in the Series 2007 A Bonds 
Sinking Fund for payment of the principal of or interest on tlle Bonds (other than the 
Series 2007 A Bonds Reserve Account therein), will be spent within a 13-month period - .  

beginning on the date of receipt and will be invested without yield limitation, and any moneys 
received from the investment of amounts held in the Series 2007 A Bonds Sinking Fund 
(other than in the Series 2007 A Bonds Reserve Account therein) will be spent within a 
1-year period beginning on the date of receipt. 

21. The amount designated as cost of issuance of the Bonds consists only of 
costs which are directly related to and necessary for the issuance of the Bonds. 

. 22. All property financed with the proceeds of the Bonds will be held for 
federal income tax purposes by (or on behalf of) a qualified governmental unit. 

23. No more than 10% of the proceeds of the Bonds will be used (directly 
or indirectly) in any trade or business carried on by, and less than 5 % of the proceeds of the 
Bonds have been or will be used to make or finance loans to, any person who is not a 
governmental unit. 

24. The original proceeds of the Bonds will not exceed the amount necessary 
for the purposes of the issue. 

25. The Issuer shall use the Bond proceeds solely for the costs of the Project, 
and the Project will be operated solely for a public purpose as a local governmental activity 
of the Issuer. 

26. The Issuer shall not permit at any t h e  or times any of the proceeds of 
the Bonds or any other funds of the Issuer to be used directly or indirectly in a manner which 
would result in the exclusion of the Bonds from treatment afforded by Section 103(a) of the 
Code by reason of classification of the Bonds as "private activity bonds" within the meaning 
of the Code. The Issuer will take all actions and refrain from taking such actions as shall be 
necessary to comply with the Code in order to ensure the interest on the Bonds is excludable 
from gross income for federal income tax purposes. 

27. The Bonds are not and will not be, in whole or in part, directly or 
indirectly, federally guaranteed within the meaning of Section 149(b) of the Code. 



29. The Issuer has retained the right to amend the Bond Ordinance 
authorizing the issuance of the Series 2007 A Bonds if such amendment is necessary to assure 
compliance with Section 148(f) of the Code or as may otherwise be necessary to assure the 
exclusion of interest on the Series 2007 A Bonds from gross income for federal income tax 
purposes. 

30. The Issuer shall comply with the yield restriction on the proceeds of the 
Bonds as set forth in the Code. 

31. The Issuer has either (a) funded the Series 2007 A Bonds Reserve 
Account at the maximum amount of principal and interest which will mature and become due 
on the Bonds in the then current or any succeeding year with the proceeds of the Bonds, or 
(b) created the Series 2007 A Bonds Reserve Account which will be funded with equal 
payments made on a monthly basis over a 10-year period until such Series 2007 A Bonds 
Reserve Account holds an amount equal to the maximum amount of principal and interest 
which will mature and become due on the Bonds in the then current or any succeeding year. 
Moneys in the Series 2007 A Bonds Reserve Account and the Series 2007 A Bonds Sinking 
Fund (established for the annual payment of principal and interest) will be used solely to pay 
principal of and interest on the Bonds and will not be available to pay costs of the Project. 

32. The Issuer shall submit to the Authority within 15 days following the end 
of each bond year a certified copy of its rebate calculation or, if the Issuer qualifies for the 
small governmental issuer exception to rebate, the Issuer shall submit a certificate stating that 
it is exempt from the rebate provisions and that no event has occurred to its knowledge 
during the bond year which would make the Bonds subject to rebate. 

33. There are no other obligations of the Issuer which (a) are to be issued at 
substantially the same time as the Bonds, (b) are to be sold pursuant to a common plan of 
financing together with any of the Bonds and (c) will be paid out of substantially the same 
source of funds or will have substantially the same claim to be paid out of substantially the 

, same source of funds as any of the Bonds. 

34. The transactions contemplated herein do not represent an exploitation of 
the difference between taxable and tax-exempt interest rates and the execution and delivery 
of the Bonds is not occurring sooner than otherwise necessary, nor are the Bonds in principal 
amounts greater than otherwise necessary or to be outstanding longer than otherwise 
necessary. 

35. The Issuer will rebate to the United States the amount, if any, required 
by the Code and will take all steps necessary to make such rebates. In the event the Issuer 
fails to make such rebates as required, the Issuer shall pay the required rebate amount and 
any and all penalties and other amounts from lawfully available sources, and obtain a waiver 



from the Internal Revenue Service, if necessary, in order to maintain the exclusion, of 
interest on the Bonds from gross income for federal income tax purposes. 

36. The Issuer covenants and agrees to comply with the rebate requirements 
of the Code if not exempted therefrom, and with all other requirements of the Code 
necessary, proper or desirable to maintain the tax-exempt status of the Bonds. 

37. The Issuer shall file Form 8038-G in a timely fashion with the Internal 
Revenue Service Center. 

38. On the basis of the foregoing, it is not expected that the proceeds of any 
of the Bonds will be used in a manner that would cause any of the Bonds to be "arbitrage 
bonds" within the meaning of Section 148 of the Code. 

39. To the best of my knowledge, information and belief, there are no other 
facts, estimates and circumstances which would materially change the expectations herein 
expressed. 

40. Steptoe & Johnson PLLC is entitled to rely upon the representations, 
expectations, covenants, certifications and statements contained herein in rendering its 
opinions regarding the tax-exempt status of interest on the Bonds. 

41. To the best of my knowledge, information and belief, the foregoing 
expectations are reasonable. 

[Remainder of Page Intentionally Left Blank] 



WITNESS my signature on the date first written above 

CITY OF FAIRMONT 
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CHARTER 

. -. 
OF THE 

CITY OF FA3RMOMT, WEST VIEiGINXA 

ARTICLE I - Incorporation; Form of avernrnent; Powers . . - 
Secffon 1.01 Incorporation. 

The inhabitants of the.City of Fairmont, Marion County, West Vfrginb, wi& the 
. corpolate limits as now established or as hereafter established in the manner provided 
by law, sball continue to be a municipal body politic and corporate in perpetuity, under 
the =me of the Ciiy of Fairmoat. . . 

- .  
Section 1.02 Form of Government. 

 here is esfabIfshed by this Charter the Council-mnager form of munlclpal govern- 
ment, as prescribed in section two, article three, cbapter eight of the ofacial code of 
West Virginia, as amended. Except as otherwise provided in this Charter, the Council 
shall be the governing authority of the City, and shall appoint the Citg Manager who shall 
execute the laws and administer the government of the City, except as  otherwise provided 
herein. 

Section 1.03 Powers of City. 
The City shall have all the powers specFflcally provided for in this Charter, and -shall, 

also have all the powers llow hereafter granted to municipal corporations and to cities of 
i t s  clase by the constitution-and genemi Laws of the State, together with all the implied 
powers necessary and proper to carry into execution the powers so granted. The enumer- 
ation herein of pr t icular  powers shall mt be deemed exclusive, but the City s,i.all have 
and may e%ercise all the powers which under the Constitution and laws of the Sbte  might 
properly be specifically enumerated in this Cbarter. 

Section 1.04 Interpvernmental Relations. 
The City may exerciee any of its powers or pedorm any of its functions and may par- 

ticipte Ln the 5 1 x i n g  thereof, jointly or in cooperation, by contract or ofherwise, with 
any one or more states in civil divisions or  subdivisions or agencies thereof, o r  the 

, - .  
United States of America o r  any.agencie8 thereof, 

ARTICLE IT - The Councfl 

Section 2.01 Composition, Eligibility, Election and Terms. 
(a) Compoaitlon. There shall be nine councilmembers. The &uncl~members aha11 be 

elected by the voters of the City at la'rge. Tha City'shall b divided into nine voting 
districte;whfch di s t r id  shall be established by Council by.ordinance and changed 
=--- +t--A +n tfme bv Council to reflect population changes. 
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@) Ellplbility and Qaliflcations. Only pallfled voters of the City tyshll be eligible 
to hold the omce of councilman o r  councflmrnan. Etch councilmember shall have been 
ares ident  of the city ibr at least  two years immediately preceding his election and shall,. 
a t  the time o:f his announcement for off'ice and durfng his term of oftlce, reside within 
the district from wbich elected o r  appointed to oface; provided, howevik, that ho redistrict- 
ing of the Cify sball affect the term of any incumbent councilmember d&ng his then exist- 
ing term of ofEice. If a councilmember shall c&se to possess any of these qralificatlons - 
o r  shall be convicted of a crime involving mordl turpitude, his o££ice shall immediately - .. 
become vacant.. The terms of councilmember s shall be four years except as otherwise 
pmvided in this Charter respecting the first dection under this Cbarter. . . - 

Sectton 2.02 Mayor. . - 
. The Council shall elect, a t  the first meeting of a new Council one of its members 60 - 

0 serve at the plCasure of the Council'as WIayor, and it shall alao elect from among its 
members a Deprtty Mayor who shall at the plesure of the Council act as Mayor during 
.the abserice or.disability of the Mayor. The Nlayor shall preside at all m e e n g s  of the 
Council, shall be recognized as head of the City goverhment for all ceremonial purposes 
and by the Governor for purposes of mflltary law but sball have no administrative duties. 
If the Deptity Mayor ac t s  as Mayor, he shall be compensated a s  such a8 set  out in Sectfop - 

2.03. 
- 

Section 2.03 Compensation; m e n s e s .  
The salary of the Mhyor shall be sixtg dollars for each regular meeting of the Council 

attended by him, not to exceed $1440 dollars Ln any fiscal year. The salary of each of the 
other comcilme&bers skill be fifty dolIars for each regular meeting of the Council attended 
by him, not tb exceed $1200 in any fiscal year. Until the maximum l imit  is reabhed, the 
salary of the Mayor and each of the coujncilmernbers shall be paid monthly as earned. 
Councilmembers shall receive their actual and necessary expenses incurred in the 'per6r- . . 

&nce of their duties of omce a s  approved by the Council. 

Section 2.04 P o w y .  
All powers of the City shall be vested in the Council, except as otherwise provided 

by law o r  this Charter, and the Councfl shall provide for the exercise thereof and hr the 
per50rmance of all duties and obligations imposed on the City by law. 

;. . ' . -. . 
Section 2.05 Prohibitiom. 

(a) During his term of offic& no councilmember shall hold any othe; elected public . 
office, nor shall be employed by the City inany other capacity and no k r m e r  council- 
member shall hold any compensated appointive City oface or employment until one-gear 
a£ter the expiration of the term for which he was elected to the Council. However, any 
member of any political executive cornmi#& shall mt be deemed to bold an elected public 
office within the meaning of this section. 

(b) Appointglents and Remcivals. Neither the Council mr  any of its members shall in 
any manner dictate the appointment o r  removal of any City adminlstratfve ofacer o r  em- 
ployee whom the Manager or  any of his subor 'b tes  a r e  empowered to appoint, but the I 

\ .. 
Council may express it8 views and fully and freely d i ~ c u s s  with the Manager anything per- 
.taFning to the appointment o r  the r e m o ~ l  of such omcer o r  employee 
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(c) Interference with Administration. ESccept hr the purpose of inqulriesand inves- 
tigations under Section 2.09,' thecouncil o r  it6,meLbers shall deal with City o face r s  and 
emplo ees who a r e  subf ect to the direction and supervision 'of the Manager sole* througb 
t h e . . d a g e r ,  and neither the council mr its members shall @ire orders:to tony such. 
offlce$s o r  employees, either publicly or violation of tbis provision shall pro- 
vide grounds for removal from office. 

Section 2.06 Vacancies, Forfeiture of OfBce, Filling of Vacancies. 
(a) Vacancies. The office of a councilmember sball.become vacant upon his death, 

resignation o r  removal f rom oface in any manner auwrized by'law a .  o r  forfi2itureof his 
office. , ..- 

(b) Forfeiture of Office. A councilmember shall forfeit his office if he (I) Wks at 
any time &ring his t e rm of office any qualification for the office prescribed by this Charter, 
(2) violates any express prohibition of this Charter, (3) is convicted o i a  cr ime involving 
moral turpitude, or (4) Igils to attend three consecave regular meetings of the CoGcLl 

'' without being excused by the Council a s  reflected in the minutes. 
(c) Flli. of Vacancies. A vacancy in the Council sball be, filled B r ' the r ema inder  

of the unexpired term, i f  any, at .the next regular election following mt le s s  than 60 days , 

upon the occurrence of the vacancy, but the Couacil by a majority vote of all its 2eigmainb.g 
members shall appeint a qualified person fmm the same politicalpar& or  independent as 
the case may be to fill the vacancy until-th-ffson-e1-ected-b-ser-v-e-eier of the 
unexpired term takes oface. I£ the Council h h s  to do so within 3O.days ibllowiog the oc- 
currence of the vacancy, the election authorities shall call a special election fD fLll the 
vacancy, to be held not sooner than 90 &ys and mt later than 120 days fbllowing the oc- 

. . 
- .. curignce of the vacancyand to be otherwise governed by the provisions of Article VLZ. , . ,, 

~otdtithstandhg the requlrernent in Svtion 2.11 tbat a 'quorum of the Council consis- of . , 

five 'members, if at any time the membqship 6f the Council is reduced to less tban flve, .. . 
the remaining members may by majority action appoint additional members to raise the . , 

membership t~ five. 
- 

. . Section 2.07. Judge of -llfications. .. . - -... 
The ~oun6il sMl be the judge of the election and qualifications of its members  and 

of the grounds for h r fe i tu re  of their oface and for that purpose shall have power to sub- 
poem witnesses, admInIster oaths and require the production of evidence. A member 
charged with conduct constituting grounds Br forfeiture of his offlce shall be &tifled to 
a public hearing on demand, and mtica of such hearinga sball be published in one o r  more 
newsppers of general circulation in the City at least one week i n  advance of the hearing. 
Decisions made by the Council under this section sball be subject to review - .  by the courts. 

t -: - ... , . . - . . 
Section 2.08 City Clerk. 1 . -,. . . . 

The Council shall appoint upon recommendation of the City Manager a resident of the 
City to serve as City Clerk a t  the will and pleasure of the Council. Except as otherwise 
provided in this Charter and subject to the supervision of the City Manager, the Clerk 
shall have the power, and it shall be his or her duty to: . . 

(1) Give notice of and attend all meetings of the Council, keep the journal'of its pro- 
r ~ e d l m s .  authenticate by his  o r  her signature and record in  full i n  a book kept f6.r the pur- 

e AL- p-*.-n(l nrenare and keep up to date an index of 
- 
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(2) Make and certify copies of any ordinance, resolution o r  order of the Council 
whenever required to do so, and affix the corporate seal of the City to any paper required 

0 be sealed and to any certified copy of any paper, order o r  proceeding which he may - ,% 

make. .- 

(3) ~ r e s r e  and cause to be served all notices required to be given to any person, + 

firm o r  corporation, and after the proper service and return of any notice b e  shall file 
and preserve the same. 

C) (4) Have custody of and keep available for public inspection the permanent records 
of the City and flle and properly index all records of such City ofacers and departments- 
as the City Mknager may direct. 

(5) Per f irm such other duties as may be required of Urn o r  her by this Charter, by - 

general Iaw, o r  by City ordfnance or  order of the City Mgnager not inconsistent with this - 

0 Charter or- with general law. 

Section 2.09 Investigations. 
The Councfl may make investigations Lnto the a ~ k s  of the city and the conduct of 

any City department, omce o r  agency and for this puspose pay subpoerJa witnesses, admln- 
is ter  oaths, U , e  testimony and requLrB the production of evidence. Any person who ails - 
or refuses to obey a lawful order issued i i ~  tlie exercise of these p w e r s  bythe Council 

. 

shal l  be &ty of a misdemeanor and punishable by a 5 e  of not less than $50 o r  more than 
$500. 

Sectlon 2.10 Independent Audit. 
The Councfl sk l l  provide for an independent annual audit of all Citg accounts inc~uding 

Fairmont General Hospital and other sueh boards or  cornm3ssions, and may pmvide kr. . 

such more frequent aridits as it deems necessary. Such audits shall,be made by a certified 
public accoun~ant o r  f irm of such accountanti who 6ave m persoml Werest, dreot or - . 
indirect, .in the fi sml a f h i r s  of the City government o r  any of its officers. The Council .. 
may, without re'quiring competitive bids, designate such accountant o r  flrm a m d y o r  
for a period lot exceqding three years, provided that the d e s i p t i o n  for any particular 
fiscal year shall be made no later than 30 &ys after the beginning of such fiscal year. If. , 
the State makes such an audit, the Council may accept it as satisfying the requirements 

. 

of this section . . . -.. :. 
. - . . 

S: jki3 - k ~ ' h i - s .  n i+tae)  ; 
..A 

O ~ect ion2.11 Procedure. ,* - 
(a) M e e w ,  The Council ahall meet regularly kt least twice &erg month a t  sudh: 

ti me and place a s  the Council may prescribe by rule. ' Special meeKngs may be held oh . 
the call of the MByor or: of five o r  more members and, whenever practicable, upon m 
less than - 

(- \ 
&notice to each member. All meetings' shall be public; hbw- 

ever, the=rrress L r - the  purpose of discussing in a closed executive: seasion 
limited to its own membership, any m # e r  whfch would tend to defame'or prejudice the 

(. character o r  reputation of any person, or  B r  the purpose of discussing purchases of re1 .. I , 
estate, provided that  the general subject matter fbr consideration is expressed in the . 

motion calling for such session and that fiml action thereon shall not be taken by the 
C) C~uncil'until the  matter is placed on the agenda. I 

(b) Rules and ~ ~ u r - n l .  The Council shall determine its own rules and order of business - . ... - *- - I-- --a-- - r - ~ ~ r n ~ l  rrf  fts oroceedfws. This journal shall be a public 
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(c )  Votina. Voting, except on procedural motions, shall be' by roll call and the geses 
and noes shall be  recorded in the journal. Five members of the Council shall constitute 
a quoriun, but a smaller number miy  adjourn from time tn t ime  and m a y  compel the 

of absent members in the manner and subject to the penalties prescribed by 
athe ales of the Council. No action of the Council, except as otherwise-provided i n  the  

preceding sentence and in Section 2.06, shall be  valid or binding unless'adopted by the 
, 

afflrmativ6 vote of five o r  more members of the Council. p a s s e d  by Council 9-20-83). 

Section 2.12 Action Requiring an Ordimnce. 
Inaddition .b other acts required by law o r  by specific provision of this Charter Qo. 

b e  done by ordimnce, those acts of the City Council stall b e  by ord.inance.which: 
(1) Adopt or  amend an administrative code o r  establish, a l te r  o r  abolish a<y.-Clty 

departmerrt, of£ice or  agency; 
(2) Provide for a fine or  other penalty o r  establish a rule o r  regulation for -violation 

, ' of which a ffne or  other penalty is imposed; 
(3) Grant, renew o r  extend a franchise; 
(4) Regulate the rate charged for i t s  services by a public utility; 

. (5) Authorize the borrowing of money; ' 

( 6 )  Convey o r  lease o r  authorize the conveyance o r  lease of any lands of the City; 
(7) Adoptwifi o r  without amendment ordinances proposed under -&e initiativepower; and 1 

. (8 )  Amend o r  repeal any ordinance previously adopted, except as otherwise provided 
in Article Vmwith respect to repeal of ordinances reconsidered under the refer-  
endum power, / 

Section 2.13 Ordinances in General. 
. ,.- . . Ja) , Form. Every proposed ordinance shall be introduced in writing and the form 
-.. required for final adoption. No ordinance shall contain more than one subject which 

shall be clearly expressed in its title. The enacting clause shall be  "the City of 
~ a i t m o n t  hereby ordains ....... "Any ordinance which repeals or amends an existing 
ordinance or part of the City Code shall set out in full the ordinance, sections, or 
subsections to be repealed or amended, and shall include the  matter t o  be omitted by 
enclosing i t  in brackets or by strikeout type and shall indicate new matter by under- 
scoring or ?y italics.. 

@) Procedure. An o r d h n c e  may be introduced by any member at any regular o r  
special meeting of the Council. Upon introduction of any ordinance, the City Clerk shal l  

0 read fully and disffnctly the proposed ordinance in its entirety. When the introducer 
of an orcllnance considers it to.be of such technical nature, or of such length that 
the intent wlll be more &lly understood i n  synopsis form tpe Council member may 
request  the Clerk to read the synopsis i n  lieu of the entire ordinance. Provided hmever, 
the ordinance will be r'ead in its entirety instead of in synopsis upon request of the : 

C majority of the Counoil members present. The City Clerk shall distribute a copy to 
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each Council member and to the. Manager, shall f3le a'reasonable number of copies in the 
office of the City Clerk, and shall publish the ordinance together with a mt ice  setting out 
the t ime and place for a pubUc hearing thereon and for its consideration by  the Council. 

0 A t  the ca rnmencement of the public hearing the Clerk shall read the title onIy of the proposed 
ordinance, &kss a request is made bJ; any per&n present at the public heimi&'&at the 

ordinance be  read, upon wbich request the Clerk shall read fully and,7&'&notly the  
proposed ordinance in  its entirety, Copies of ,the proposed ordinance shall b e  made av&lable 
to those i n  attendance at the public hearing. The public hearing sball follow the publication 

c) by at Least sev-en days, may b e  held separately or.in connection with a regular o r  special 
~ o u n b i l  meeting and may be  adjourned from time to time; all persons interested shall have 
an opportunity to b e  heard. After the hearing, the Council may adopt the ordinance with. o r  
without amendment o r  reject it, but if it is amended as to any matter of substance, the ~ o u r i ~ 5 . l  
may not adopt it until the ordinance or its amended sections have been subf ected to all the 

3 procedures hereinbefore required in the case  of a newly introduced ordinanc'e. . 

(passed' by Council 6-17-80; 11-15-83; 5-23-89) o ~ d - ~ g a g  . . 

(c) ~ f fec t ive  Date. Except a s  otherwise provided in this Charter, every adopted ordi- 
nance shall become effective a t  the expiratioil of 30 days after adoption o r  at any later 
date specifled therein. 

C! (d) flPublished" Defined. As used in this secffon, the term "p~bI.ish'~ m a n s  to print.  
in one o r  more newspapers of general circulation in the City: (1) the title of the ordinance 
and a brief  summary thereof, and (2) the places wher.e copies of it have been filed and the 
times when they a r e  available fbr public inspection. . . 

3 Section 2.14 Emergency Ordinances. 
To meet Zpublic emergency affecting life, health, property o r  the public peace, the 

Council may adopt one o r  more emergency ordinances but such ordinances may not levy 
taxes, grant, renew o r  extend a franchise, regulate the rate charged by any public utility 
for its services o r  authorize the borrowing of money ex'cept a s  provided i n  subsection - i 5.09@).Anemergencyordinanceshallbeintmducedinthebrmandmannerprescl-lbed 
for ordinances generally, except that it shall  be plainly designated as an emergency or&- 
nznce and shall conf'ain, after the enacting clause, a declaration stating that a n  emergem y 
exists and describing it in  clear and specific terms. An emergency ordimnce may be adopted 
d t h  o r  without amendment o r  rejected at the meetlng at which it is introduced, but the af- 
flrmative vote of at least six members shall be required for adoption. ARer its acbptfon ' the ordinance sball be published and printed as prescribed for other adopted ordinances. 
It sball become effective upon adoption o r  at such later time as it may specify. Every emer- 
gency ordinance except one made pursuant to subsection 5.09@) sball automatically stdnd 
repealed as of the 61st day fbllowing the date on which it was adopted, but this shall not 
prevent reenactment  of the ordinance in the manner specified in this section if the e m s -  
gency still exists. An emergency ordinance may also be repealed by adoption of a repealing 
ordinance in  the same manner speciffed in th is  section for adoption of emergency ordinances.( 
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Sectlon 2.15 Codes of Technical Regulatione. 
The Council may adopt any standard code of technical regulaf ions by reference thereto 

0' in an adopting ordinance. The procedure and requirements governing such an adopting ordi- 
rraqx!~@all be as prescribed for ordinances generally, except that: 
<.(Q I- p The requirements of Section 2.13 for dfatrfbutlon and flling of copies of the or&- 

,I.. nance shall be construed to include copies of the code of k ~ m l  regulations as 
. well as of the aibpting ordinance, and 

(2) A copy of each adopted code of technical regulations as well as of the adopting 
0 ordinance shall be authenticated and recorded by the City Clerk pursuant to sub- 

section 2.16(a). 
Copies of any adopted code of technical regulations shall be made avaiGble Ey the City 

Cleik lbr distribution o r  for purchase a t  a reasonable price. 
- 

0 - Section 2.16 Authentication and Recording; Codification; Printing. . 
(a) Authentication and Recording. The City Clerk shll authenticate by his signature 

and record in £ull in a properly 1ndexedbook.kept for tfie purpose all or&nances and resolu- 
fhns  adopted by the Council. 

(b) Codification. Within three years after adoption of this Charter and at least every 

c ten years thereafter, the Council shall provide for the prepration o i  a general codtfifieation 
of all City ordinances and resolutions having the force and effect of law. The general codi- 
flcafion shall be adopted by the Council by ordinance and shall b e  published promptly in 
bound or  loose-leaf forin, together with this Charter and any amedments thereto, per- 
tinent provisions of the Constitution and other laws of the State of West Vfrglnta and 

0 
such*codes of technical regulations and other rules and regulations as the C O U M ~ ~ ~  may 
~ p e c i e ,  This compilation shall be kmwn and cited ofacfally as the Fairmont City Code. 
Copies of the Code. shall be furnished to City orncers, placed 3x1 Libraries and public 
ofaces for free public reference and made available lkr purchase by the public at a 
reasonable price fixed by the Council. 

(c) Printing of Ordfoances and Resolutions. The Council shall cause each ordinance 
0 and resolution having the force and effect of law and each amendment to this Charter to 

be copied promptly following its adoption, and the said copies of the o r w n c e s ,  remlu- 
tions a@ charter amendments shall be distributed or  aold to the public at reasonable 
prices to be flxed by the Council. Following publication of the first ~ a i r m o n t  City Code 
and at all tlmes thereafter, the ordinances, resolutions and Charter amendments shall be 

0 repm&ced in substantially the same atyle as the Code currently in effect and shall be ' --  
suitable In form for Megration therela The Council skall make such further a r m w m e n b  
as it deems desirable with respect to reproduction and distrjbutlon of any current cbnges 
in o r  additions to the provisions of the Constitutionand other laws  of the State of West '- 
Virginia, or tbe codes of technical regulations and other rules and regulations included in 

0 the Code. 
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ARTICLE II.I - City Manager 

Section 3.01 Appointment; Wli flcations; Compensation. 

0 The Counc,1j shall appoint a City Manager h r  an indeanite term and fix his compem- 
tion. The Manager shall be appointed solely on the basis of his &ecutive'and .admInistnrtive 
quaufications with particular emphasis on education and experience in dfw goyeminent. , 

He need not be a resident of the City or  State at the time of hls appointment but must reside 
the City while in office. 

Section 3.02 :Removal. . . - 
The Council may remove the Manager fmk officeiiin accordance with .the bllow&&,.. 

procedures:. 
(1) The Council shall adopt by affirmative mte of a majority of all its members a. - 

. p r e l i k r y  resolution which must state the reasons for removal and .may suspend 
the Mamger *om duty for a period mt b exceed 45 days. A copy of the resol& . . . 
tlon shall be delivered promptly to the IhPanager. 

(2) Within five days after a copy ofthe reso1ution.i~ deUvered to the Manager, he mag 
file with the Councfl a written request br a public hearing. .This hearing: shall 
be held at a Council meeting mot earlier a n  fifteen days m r  later than thirty . - 
&ys after the request is filed The Msnrger may file with the ~ o ~ i l  a written .. 

reply wt later than £ive days before the hearPng. 
(3) The Council may adopt a final resolution of removal, which may be made effec- 

tive immediately, by afilrmative vote of a m$ority of al l  its members at any time 
after Eive &ys from the &te when a copy of the pieliminary resolution was de- 
livered to the Mkqer, if he has m t  repnested a public hearlng, o r  atany t i m r '  
after-the public h e a r i ~ g  df he has requested one. 

The Mhnager shall continue to receive his galary unffl the effektive M e  of a -1' . 

resolution of removal. The action of the CouncU fn suspending or r e m o w  the Manager 
shall not be subject to review by any court o r  agency. 

Section 3.03 Acting City Manager. 
By letter flled with the City Clerk the Mkdarager shall desigmate, subject to app&kl of 

.the Co.mciI, a qualified City aduilnfstrative officer to exercise the powers and perfbrm - 
the duff es of Manager during hls' temporary absence o r  disability. During such absence o r  
disability the Council mky revoke such designation at any time and appoint another office? 
of the City to serve until the MAnager shall return o r  hls disability sblI cease; however, 
in the event that the Mgnager .has kiled to deaigrate an Acting Uamger, the Council may by 
resolution appoint an  ofacer of the City to perfonn the dutles of the Mhnager untll h e  shll 
return o r  his disability shall cease. - .  
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Section 3.04 Powers and Duties of the City Manager. 
' The City Manager sball be the chief adminfstratfve officer of the City. He sball be 

0 responsible to the Council for the admidstration of all ~ i t ~ . a f 6 l i r s  placed tn hltr charge by 
or  ud:& this Charter. He shall have the following powers and duties: - 1 ,  

"(lY5'~e shall appoint and. when he deems it necessary for the good of &e se*. 
suspend o r  remove all City emiloyees and appointive adminl8trativ.e ofacers' . % 

. provided for by or under this Charter, except as otheryrise provlded by law,~this  
Cbarter o r  personnel. rules adopted pursuant to this Charter. He --y authorize- 
any administrative o£Eicer wbo is subject to his direction and supervf&on to exer-' 
cise these powers with'respect to subordinates in that ofacerts  . . deprbnent, - . .  of£ice 

- o r  agewy. .. . - . 
(2) He shall direct and supervise the administration of all departments, offices . ad . 

agencies of the City, accept as otherwise.provIded by thls.Cbarter.or by hw. . 

(3) He shall attend all Council meetings and shall have the right to take put in dis- . 

cussion bcct may mt vote. 
(4) He sbaU see tbat all laws, provisions of this Charter and acts  .of the Council. - 

. 
subject to enibrcement by him or by o0££icers subject tD his direction and s'uper- 
vision a r e  kitbfully executed 

- (5) H e  shall prepare and submit the annual budget and capitsel program to the.Council, 
(6) He sball propose personnel sales, and the Council may by ordinznce a h p t  them 

with o r  without amendment. 
(7) He shall submit to the Council and make amilable to the public a complete report 

on the finances and administrative activities of the City as of the end of each fiscal 
year. 

- (8) He ahall make such other reports as the Council may require concerning the oper- 

. . ations of City departments, offices and agencies subject to his dLrecmn and super- 

.' vision. . . 

(9) He shall keep the Council fully advised a s  tD the financial condition a d  future needs 
- of the City and make such recommendations to the Council concerning the affairs . . 

of the City as he deems desirable. 
(10) He pll prepare and ma8 tD each councilmemher a pmpos6d agenda of the next 

regular Council meeting at least three days prlor ta the meeting. 
(11) He shall perform such other duties as are spsiffed in this.C&harter or may be re- 

quired by &e Council. - ,. . - I !  ,.., - ... -. . 
.. - - . . .. :i:-:,.-. :.-: 5 :  .. 

' - 
y :  -. . . - . , .. - .-! :: * ; :. 

. . '. . . . I  . - . - ' . . . . . _ _ . . - .  
- -  . . . , I . . . .  . . . . .  .-. - . . L. - .  

. -  . 
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ARTICLE N - Administrative Departments, Boards and Commissiom 

Section 4.01 Administrative Offfces and Departments. 0 
, There sbil be in the City government a Police Deprrtment, . a Fire Department, a 

Department of"&lic Works, a Department of Firance, and 8,uch othecr' admi&t&ti~e . . 
departments as may by ordinance be created by ffie ~ouncil.. The City Manager shall appoht 
as the head of each department a chief, supervisor or director, who shall be responsible 
for the emcient addnistmfion of the department, subject to. the'supervision and control 

O of the hiIamger. With the consent of Council, the mnager may serve as the h a d  of one 
or more  such departments, offices , 

. 
or agencies or may appoint one person as the head of - 

two or  more-of them. 
The Council. may .by ordinance create, ,combbe, change o r  abolish offices, boards, 

commissions, departments or agencies, other tban those established by this Charter. - 

@ Except as otherwise prodded in this Charter, the Council may as&@ a d d i t i o ~ l  functions 
o r  duties to any omce, department o r  agency created by it o r  by this Charter, but may mt 
discontinue o r  tnnsfer  any function or duty assigned by this Charter. to any prtdcular 
office, department o r  agency. 

0 ~ e c h o n  4.02 city Attorney. - . . 
(a) 3% ere. shall be a City Attorney who shall be a member in good sfanding sf  the 

-,- Bhrion County Bar, appointed by the Mknager wi th  the approval of the Council to serve at 
the pleasure of Couricfl. He shall s'erve a s  chief legal advisor to the Goun6i1, the Manager 

1 and all City departments, oEices and agencies, ahall represent the City In all legal pro- 
ceedings and shall perform any other duties prescribed by this Charter o r  by ordinance. 

0 . @) ~ h e n & e r  the exigencies of the business of the City require such action, the Cltp 
.NLanager shall have right to employ special counsel to assist the City: Attorney. , 

Section 4.03 'Municipal Court. 
There shaIl be a police court, to be kmqvn as the "Fairmont Municipsl Court", . 

0 which shall have crirnina! jurisdiction over violations of City ordilances and the cr imhal  
jurisdicffon of a magistrate of the State of West Virginia with respect to offenses 
committed within any territory in or beyond the City over whfch the City h a s  police furis- 
dictfonunder provlsidns of general law. (Passed by Codcil 6-17-80) . 

There skall be a police o o k t  judge, to be kmwn as the ~ M ~ c i p a l  JI&~", who shall ' 

C)  b e  appointed by the Council and who shall serve b r  a term of .four years and who shall be 
subject to removal for cause only. The Muntcipl Judge shall be an attorney in good stand- 
ing of the Marion County Bar. He may succeed in ofnee. . 

Ln the event of the temporary absence or  disability of the Municipal Judge, the City 
Manager shall appoint a person similarly plallfied to serve as Municfpal Judge during s ~ c h  

<.j absence o r  disability. Salary shall be transferred £rom the regular judge in the temporary 

I -' judge for the time serving. 
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In the event of the death, resignation, removal or permanent disability of the Muntcf- 
pal Judge, the Council sball appoint a person similarly wllfled to serve as Municipl 
Judge for the unexpired term within fifteen days. 

-....a 

The ~unlc ipa l  Judge shall, preside over the Munic'Qal Court and. with respect to of- 
-=.- fenses over which the Municipal Court has jurisdiction.' The Mu~icipl 'Judge shall have ...-. . - power to issue wrran ta  upon cobplaint udder oath *£any person o r  officer forthe &res t  

of anyone charged with any offense within #e jurisdiction of the Court  The Municipal 
-Judge shall.try and determine all cases over which the &urt bas jurisdiction, and dthh 
tbe llmfts prescribed by ordinance o r  by general law sball have the p ~ w &  to punish by 
£he o r  imprisonment, o r  both. The Municipal Judge sball have power to summons persons 
o r  subpoem witnesses for the trial 'of any case behre  him, to compel the a t tenbe 'of  

. pl lce  officers of the City, b require the Chief of Police to enforce all judgments or';;rders - 
entered by him in the exercise of his powers as Municipal Judge, and to issue &&utlons 
for all 5 e s ,  penalties and costs imposed by him. 

Section 4.0-4 City Planning Commission, . 
The Council slrall provfde fior the establishment and financial support of a City BIan- 

ning Commission a s  provided by general law, The Commission shall consist of n~ fewer 
tban 9 m r  more tban 13 members wbo shall be appointad by the Council and who All 
serve without compensatbh, Members of the Corrrmi~6Ion sbll meet the ~ l i B = & o n s  
a s  delineated by law, and the Commission a M l  have the powers and shall prfbrm the 
duties presented by the West Virginia Code. These duties shall 'include recommendations 
to the City Manager and Council on all matters related to the physical developmed of 

- the City, s W  be consulted on the comprehensive plan and the implementation thereof. 

* 7: 
The Planning Director will act as secretary to the Commission and wi l l  attend all meetiags. 

I.--. 

Section 4.05 Board of Adjustment. 
The Council shall by ordfnance establish a Board of Adjustment whose members ebalZ 

serve witbout compensation. The Council shall provide &n&rds and procedures br such- 
Board to hear and determine appeals from administrative decisions, petitiong for m i a n c e s  
in the case of peculiar and unusual ~Lrcumstances which wuld  prevent the reasonable use 
of Land and 'such other matter8 a s  may be required by the Council o r  by law. 
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I 
Section 4.06 Hospital Board. .. 

(a) Mana~ement. The management, maintenance, administration, operation, custsdy 
and controf of the Municipal hospital and all the appurtenances ther'eof'and grounds and 

C2 site thereof, is hereby committed to s board qf directors to beknown sst6e"Fairmont 
... - - 

Hospital 'Boardfi. .. - <  . . . . 
@) The Board shall consist of eleven members to be.bominated and appointed -.; 

by the Council. It shall be composed of two m e g h r s  of Council, and forty, percent of .::. 

the remainder shall be composed of an equal portion of consumer representatives. from each bf 
0 the followLng four categories: small businesseg, organized labor, elderly persons and persons 

whose income is less than the national ,median income. special consideration shaii be &de 
to select women, racial mhorities and handibspped f i e t e r m s  of the G~nsum&r meplbers 
shall be six years, and members shall be eligible for reappointment The Board shall at its 
first meeting of each calendar year elect from its members a president, v i~e~gresident ,  - 

' 

0 secretary and treasurer. The Board shall serve without compekatiog. All. vacancies shall 
be filled by the City Council within £i£teeri (15) days. The Bcbard members may be removed at  
any time by City Council for cause. (Passed by Councfl4-3-$4. j Gm- 6 3  

(c) Fiscal Matters. The Hospifal Board stall cause accurate and proper books of 
accounts t~ b e  maintained in accordance with acceptable accounting pmctIces, The Mqspi4ta!\ 
Board sha'll submit to the Council a monthly statement of 'income and expenses. .An 

O independent audit wlll  be provided as per Section 2.10. 
(d) FLrst Board. The lay members of the inimp ~ & r d  under $his Charter shall be .- 

composed of the present lay members of the Hospital Bosrd. Terms of office dU,beiheter- ' 
mined by tfie Hospital Board using the following Three members wLll serve for 

. . three years; two members .will serve fior years; and .two members d l  serve for one 
0 year. 

The'Board'will provide the City Council with the names and terms of i t s  fay.inembers 
w i W  fifteen days after this Charter is i n  effect; otherwise, the ~oun&il wLIl designate . . 

terms of office. 
(e) Any other municipal hospitals must be governed h the same manner with a sepsr- 

3 ate board as prescribed in  this sectioa 
. \  .. 

,ARTICLE V - Financial Procedures 

I Section 5.01 .I?iscal Year. 

0 The fiscal year of the City shall begin on the first day of July and end on the last day of 
June. 
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.- -Sectton 5.02 Submission of Budget and Budget Message. 
On or bekre the 15th day of February o f  each y a r ,  the Manager shall  submit to the 

Council a budget for the e n d %  fiscal y a r  and an accompanying message. - 
n . . 
L' 

Seclioa 5.03 Budget Message. 
The Manager's mesrage shall explain the-budget both in &seal terms aid in terms q i  

the wiit programs. It sball outline tha proposed financial policies of the City Br the en- 
suing fiscal year,' describe the imljortant features of the budget, indiai te  any major changes 
from the current year in financial policies, expenditures,. and revenues together with the 
reasons for such changes, summarize the City's debt position and include such o ~ e r  mater- 
ial .as the Mamger deems desirable. . . . - 
Section 5.04 Budget. 

0 The budget shall provide a complete financial plan of aJ.l City funds gnd activities for 
the ensuing fiscal year and, except a s  repltred by law or this Charter, sball be  in such 
form a s  the Manrger deems desirable o r  the  Council may &quire. In organizing the budgel 
the Marnrger shall utilize the most feasible combhati& of expenditure c.hssi£ia+tion by . 

fund, qrganizatlon unit, program, purpose of activity, and object. It sk11 begin with a 

0 
clear general summary of its 'conten@; 8bal l~bow in detail all estimated Income, ImBcat3n-g 
the pm~,&.d property tax levy, and all proposed expenditqep, i~lc]Lu&~ debt service, 
for the eGsuing fiscal year shall be so arranged as fo show eompareGva figuresfor actual 

, and estimated income and expenditures of the current fiscal' year and sctusl inoome and e*- 

penditures of the preceding Bscal g a r .  It shall &dicate fn 'separate. sections: 
(a) Proposed expenditures for current operatio& during the ensuing fi scsl year, 

detailed by oEices,  departments and agencies in terms of their rkspectlve work 
programs, and the method of financing 'such exp&tures; , 

@) -Prom sed capital expenditures during the ensuing £ism1 year, detailed by ofBces, 
- departments and agencies when pracHcable, and the proposed method of U n c i n g  

each such capital' expenditure. 
The total of proposed q e n d i t u r e s  shall not exceed the total of estimated inconk. 

Section 5.. 05 Capital Program. 
(a) Submission to CQ-il. The Manager s6allprkpare and submit to the  Cq~nci l  a 

Bve-year capital program prior  to the.fha1 date for submission of the budget  
@) Contents. The capital program sball include: 

(1) A clear gonerdl summary of its contents; 
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(2) A list of all capibl  improvements which a r e  proposed to be undertaken during 
the five flscal years next ensuing, with appropriate sqportlng information a s  to 
to the necessity for such improvements; 

+-"3) - Cost estimates, method of fimncing and recommended time schedule for each 
such improvement; and 

(4) The estimated annual cost of operating and maintaining the fsciliKes to be " 

constructed o r  ac @red. 
The above information shall be revised and &ended each year with regard to capital ,: :. 

improvements still pending o r  in process of co.nstruction or  ac@sftlon. , - . . .  

Section 5.06 Council Action on Budget. .- - 
(a) Noff ce and Hear-. At the meeting of the Council at which the budget is submitted, 

the Council s&ll determine t h e  time and place of a public hearing. The Co-cfl ehall pub- . ' 

ldsh in'one o r  more newspapers of general circulation in the City a notice stating: . . 
(1) The times and places where copies of . the . message a d  budget are available .' 

for.lnspection by the public, and 
(2) The time and place for a publlc hearLng on the budget. 

@) Amendment Before bdopt30& After the public h a r i n g ,  t6e Council - may adopt the 
budget with or without amendment; 

(c) ~ d o ~ t i o n .  The Council shall adopt the budget on or  before the 28th day of Bfbreh, -. 
of the ff scal year currently ending. Adoption of the budget skll constitute appmprbtions 
of the amounts spec5Bed therein as expenditures h m t h e  funds . . in&~t-& c 

., Section 5.07 Comcil Action on Capital Program. 
(a) I h e  Coundl shall make &o0wn, m less than one month prior to adoption of the 

capital program, the times and placea where copies of the capital, program are available 
. for inspection by the public. 

@) Adoption. The CounciZ by resolution 8 b l l  adopt the c a p W  program wlth or without 
amendment on o r  before the 28th day of M2mch of the current fis& year. 

Section 5.08 pubic Records. 
Copies of the budget and the capital program as adopted shall be public records and 

shall ge made available to the public at suitable places in the Citg, 

Section 5.09 Amendment8 After Adoption. 
(a) Supplemental Appropriations. It during the fiscal year the Mknager certifies that 

there are available for appropriation revenues in excess of those .kstimated in  the budget, 
the Council by ordinance may make supplemental appropriations bor the year q to- the 
amount of such excess, 

@j Emergency AppmpriaBoltions. To meet a public emepgegency affecting Ufe, h d h ,  
property or the publfc peace, the Council may make emergency appropriations. Such sp- 
proprhtions may be made by emergency orditlnance in accorchnce with the provisions of 
Section 2.14. To the extent that there a r e  m available unappropriated revenues to meet 

{ ( such appropriations, the Council may by such emergency ordinance authorize the issuance . 
of emergency mtea, which may be renewed h m  time to time, but the emergency notes i 

\ 

and renewals of any fiscal year shall be paid not later than the last day of the fiscal year 
---L -------ar-- *Lo+ (n nrhq~h fhn e r n e r p e n C V  a ~ ~ m ~ m t i o n  was made. 
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(c) Reduction of Appropriations. I£ a t  any time during the fiscal year it appears 
probable to the Manager that the revenues available will be.insuf8cient to meet the amount , 

appropriated, he shall report to the Council without delay, indicating the estimated amount 
.. . . of the. deficit, any remedial action taken by him and his recommenaa'tionq a s  to any *the= 

, 

-step$ to betaken. The Council shall then take.such further a c e n  a$ it deems necessary to 
prevent or' minimize any deficit, and for tbat purpose it may by . .. .ordinance reduce one or  
more appropriations. 

(d) Transfer of Appopriations. At any time during the fiscal year the Manager may 
transfer part  o r  all of any unencumbered appmpriation.balance among programs within a 
department, offlce o r  agency and, upon written request.by the wkger, the CoGcil may by 
ordinance transfer part o r  all' of any unencumbered appropriation balance from one de@rt- 
ment, office or agency to arnther. - 

(e)- Li mitafions; Effective Date, No appropriatiori for -debt service m y '  be reduced 
o r  transferred, and no appropriatron may be reduced below any amount required by.law to 
b e  appro pria,kd or by more than the amount of the unencumbered balance thereof. The 
supplemental and emergency apprdpriaffons and reduction o r  transfer of appropriations 
authorized by this section may be made effective immediately upon adopffoa 

- 

Section 5.10 Lapse of Appropriations, 
Every appropriation, except an appropriation for a capitzl expenditure, shall lapse at 

the close of the fiscal year to the extent that it-bas not been expended o r  encumbered. An 
appropriation for a capital expenditure shall continue in force until the purpose h r  which 
it was made has been accomplished or  abandoned; the purpose of any such app.iopriaffon 
shall be deemed %bandoned if three years prss  without any disbursement fmm o r  encum- 
brance. of the appropriation. ,. 

seckon 5.11 '~dministrat ion of Budget. 
(a) Work h e r a m s  and ~llo&nts.  A t  such time a s  the Manager shall spedm, a c h  

. department, o£Eice o r  agency shall submit work programs for the ensuing fiscal year - 
showing the requested allotments of its appropriation by periods within the The 
Manager shall review and authorize such allotments with or.without revision as early as 
possible in  the flscal year. He may revise such allotments during the year if he deems it 
desirable aid stall revise them to accord with any supplemental, emergency, . . ... reduced o r  
transferred approprla~ons made pursuant to Sec(ion 5.09. . -. 

(b) Payments and obligations Problbited. No payment sball be made o r  obligation 
incurred agafnst any allotment o r  appropriation except in accordance with appropriations 
duly made, and unless the Mamger ,or his designee &st c&tlfies that there 1s a sufficient 
. une&umb er  ed balance in  such allotment or appropriation and that sufacient- funds there- 
from a r e  or  wil l  be available to cove; the claim or me& the ibligation when it  becomes 
due and payable. Any authorization of payment or ixurri& df obligation in violation of the 

;I 
provisions of this Charter shall be void, any payment so made illegal; such action shall 
be.cause for removal'of any offfcer who knowingly authorized o r  made such'payrnent o r  
incurred such obligation, and he shall also be liable to the City fo,r any amount so p i d .  ' 

1 :' However, except where prohibited by law, nothing intbls  Charter shall be construed to 
the making or authorizing of payments o r  making of contracts for capital improve- 

ments 60 be financed . wholly . or  partly by the issuance of bonds or  to prevent the making of 
-- '- ------' nf the fi.w~l v a r .  
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0 Section 6.01 ' ' ~ l a n n i n g  Director. 
' Ther$'sbill be  a PlaW6.g Director Y+ shall.be appointed by the M.ana'&r as provided 

in Section 4.01. The Planning Director afll act  as  secretary to the Commission and attend 
all medings and shll have the folIowfng responsibilities: 

(1) , To advise the City Manager on any matter affecting the phyaic~l  development of 
the City, 

(2) To maintain and recommend to the City Mknager a comprehensive plan an3 
modificatiohs thereof, . - 

(3) To review and make recommendations regarding proposed Council action 
implementing the comprehensive pl& pursuant to section 6.03. 

- 

(4) TO participate in  tbe pre-tian an$ revision of the cripital p m p m  provided 
for in Section 5.05, 

(5) To advise the City Planning Board in the. exercise of its responsibilities and 
in connection therewith to provide necessary staff assistance, 

(6) To ass i s t  in the preparation of grants and/or,other established funding pro- . . 
gram, and 

@ (7) To cooperate with other units of government and public agencies by planning' 
. acs provided in.Section 1.04. 

. Section 6.02 comprehensive Plan. 
(a) Content The Council shall adopt and may, k o m  ttme to tt mi, m o b  a c o G r s -  

Ti hensive plan setting forth i n  graphic and.fextua1 form'policies to govern the,future physical 
developme% df tLze City. Such plan may caver the entire City and all- of its funcfdops and  
services or may consist of a combination of plans governing speciflc functions and services 
o r  specific geographic a r e a s  which together co.ver the entire City and all of its functions 

. . and services. - - . ... 

ri @) Adoption. Upon receipt from the Citg hfixmger of a proposed comprehensive plan 
o r  p r o p  sed modification of the existing@an, the Council shall refer  s ~ c h ~ ~ r o p p s s l  to the 
City Planning  omm mission,' which sball nfthfn a t h e  specified by the . Council .- report its 
recommendations thereoa  . . . .  .- 

(c) Effect. The co mpkhensive plan shall serve as a gulde to all future Council actlon 
concerning land use and development r e t i o n s ;  urban r e n e m l  . programs and e x p e n d i h e s  . . 

" f ix capital improvements. . _  ..- _ . .. , . . .  . - - -- 
. : .  .. . . . . A  . . - -  

. . -,:;. -. 
Section 6.03 'Implementation of the Comprehensive Plan. 1 

(a) Land US-e and Development R-tions. The Council may by ordirance ad5pt land 

A 
use and development regulations, includIngbut not limfted to a n  ofaclal map and zoning 

'-I and subdivision regulations. 
@) Urban Renewal. The. Council may by ordinance provide for redevelopment, rehab- i 

*- 

bilitation, conservation and renewal programs for: (1) The alleviation or. prevention of slums, ; 

obsolescence, blight o r  other conditions of deterioration, and (2) the achievement of the /. 
most a m k ~ r i a t e  use of land ' I 

.A - 
(c) Council Action. . Before acting on any ~ b p o s e d  ordinance co.icerning land use and 

development regulations, urban renewal or expenditures b r  capihl  improvements, where -. - - -- *L - -- - -- -L--~-~4~~v~-2~~h-n-~fi-,~m.m.{~-R~3-l~~ 
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by the Council and prior to the public hearing on the proposed ordinance report  its recom- 
0 mendations thereon. Upon adopting any such ordinance, the ~ o u n c i l  shall make 5 d i n g s  

and report  on the relationship between the ordinance and the comprehensive plan and, in 
the event that the ordlname does not accord with the comprehensive plan, the plan shall 
be dezmed to be amended in accordance with'such £inctIngs and report. 

ARTICLE VII - Elections 0 

- 
Section 7.01 Time of Elections. . - 

The regular municipal elections shall be held a t  the voting places i n  each of the 
election districts of the City on the first  Tuesday after the fest Monday in ~ o v e m d e r  

C! in  each even numbered year. (Approvedby Voters 11-4-80) 

Sectioh 7. 02 General Election Laws to Control. 
Except as  otherwfse provided by this Chakter, the provisions of the general 

elec'tion laws of the  State of West Virglnla shall apply to the elections held under this 
0 Charter. To the extent that it bas not already done -so, the CQuncll shall adopt by . 

ordinance a l l  regulations which it considers deskable, consistent with law and thfs 
Charter. (Approved by Voters 11-4-80} 

Section 7.03 FiUng. 

3 .  (a) - Fees. There shall be  a filing h e  of fifteen dollars ($&5.60) to be accompanied 
by an announcement of candidacy for the office of Council to be submitted to the City 
C le&~&ch  fee is to be deposited In the General Fund. ~ o r r n s  for announcement of 

I candidacy will b e  provided by the City Clerk as follows: . . 

. 
ANNOUNCEMENT OF CANDIDACY 

- .  
1, , .hereby certify that I am a c e d i d a t e  

for a non- artisan election to membership on the Council of the city of Fairmont, West -. . . 
Virginla, and desire myname printed on the ballot to be voted at the regular municipal 
election to be held on the ' day of , that 
I am a lezall$ qualified voter of the City of Fairmont, West  Virginia; that my residence " - -  
i s  , in sald City, vhich is i n ~ i s t r l c t  Number i 
that I a m  a candidate for said office in good faith; and that I a m  eligible to hold the oMce. 

. . .  . . . . 
. . . . . - .- I - . - 

Candidate ' '. 0' 
i. STATE OF WEST VIRGINIA, 

) COUNTY O F  MARION, TO-WIT: 
Signed and acknowledged before me the undersigned authority this . . day 



@) Time for Filing. The announcement of candidacy and flung feeshal l  be filed 
with the City Clerk not earlier ,than 90 days nor later than 60 days prior. to  the regular 
mudcipal'%leotion in which the candidate seeks election. The City Clerk sQl. hake  a. 
record of the exact time when each announcement is Bled. . . . .. 
(Approyed 5y Voters 11-4-80) 

Section 7.04 Voting, 
(a) A l l  citizens qualified by the Constitution and the laws of the State of West . - . - 

Virginia to vote in the City and who satisfy the requirements for registration .prescribed .- - 
by law shall be qualified voters of the'city within the m e a ,  of this Charter. 

@) Every qualified voter sha11,be entitled to vote for as many candidates as 
- 

there are dis t r ic ts  - but for only one candidate from each district. 
. 

(Approved by Voters 11-4-80) 

Section '7.05 Council Ballots. 
. (a) The fu l l  names of all candidates seeking membership in the City Council, 

except those d o  havk withdrawn, d i ~ d ,  o r  become ineligible, shall be placed on the - . 

official ballots without party .designation o r  symbol k d e r  a heading reading: 
"Candidates for Councilmember" and also stating tbe district in which the candidate 
resides. If there are two o r  more candidates &om the same district, the voter shall . 
be instructed to vote for only one of them. The failure of a voter to cast a ballot . 
for  any candidate from one or  more districts shall not invalidate his votes &st for 
candidates from any other districts. . . . 

(b) If two or  more candidates for the s a & e o ~ c e  have the same surnames or .: 

surnames'& similar as to be Likely to cause confusion, their residence addresses 
shall b e  placed wit. their names on the ballot. 

(c) The names on the ballots shall, b e  listed ln the numerical order of the 
districts, and the ballots shall'otherwise'be i n  accordance with the requirements 
of general law. (Approved by ~oters.11-4-80) - - .  

\ .  , . . .  

Section 7.06 Determination of Election Results. 
(a) Every voter shall be entitled to cast one vote for one candidate seeking . .  - 

office from each of the nine districts in  the Ciw. - .  . 

(b) The candidate in each district  who receives the greatest number of the - 
total votes ca s t  by the qualLfIed voters of the City a t  large shall be declared elected.- - ' - 
A l l  ties between two candidates receiving the highest number of votes cast for that - .  
office shall b e  decided by lot in the presence of the candidates concerned by the 
persons under  om the supervision of the election is held. 
(Approved by Voters 11-4-80) - 

c. 
Section 7.07 Terms. 

(a) The terms of councilmembers shall be  four (4) years. 
(b) A t  the election to be held in November of 1980, councilmembers will 

be  elected from Districts Numbers 2, 4, 6, and 7. A t  the election to be  held fn 
November of 1982, councilmembers will be  elected from Districts Numbers 1, 
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(c) The councilmembers elected at each regular municfpal election shall assume 
ofttq. at the fir st regular meeting of Council in January of the gear fmmedtately 
foll&ing their election, and the term of each shall expire as soon as-hla  aucceseor . . 

. . has  a&uned office. (Approved by Voters 11-4-80) 

ARTICLE Vm-Initiative and Referendum 

Sectlon 8.01 General Authority. . ,,  . . - 
(a) Iuitiatiie. T h k  qualified voters of the city shall have power to propose o~dinances 

to the Council arid, if. the Council kils to adopt an ordimnce so proposed without a-ny change 
i n  subshnce; to adopt or  reject it a t  a City election, provided that such power sball not 
extend to the budget or capital program o r  any ordinance relating to appropriation of money* 
l& of taxes o r  salaries of City oHcers o r  employees. 

@) Referendum. The quaLified voters of the City shall have power @require recon- 
sideration by the &mil of any adopted.orc&xznce and, if the Council k i l s  to repeal an  
ordimnce so reconsider.d, to approve o r  rej'ect it at a City election, pwvided that such 
p w e r  shall rot 'atend to the budget or capital program or  any emergency ordLnai~ce or. . 
ordhance,relating to appropriation of money or  levy of a e s .  

Sktion 8.02, Commencement of ~mcesdlngs;' Petitioners1 Committee; ABidavlt. 
Any five qualified voters may commence initdatlve o r  referendum proceedings by filing 

with the City Clerk an  affidavit stating that they Ml constitute the petltionersl committee 
and Q,e ;responsible for circulating the petiffon and mfng it in proper &rm, ststlng their 
~ m e b  and addresses and specifying the address to which all notices to the'committee &e 
to b; sent, and setttng o$ in  full the proposed initiative ordinance o r  cfKng the ordlnsnce 
mugkt to be reconsidered, 

Promptly after the af8divlt of the petitioners1 committee is filed, the Clerk shall 
f ssue the appropriate petition bladrs to the petitionersf committee. 

! . . 
Sectlbn 8.03 Petitions. 

(a) N u d e r  of Sigrntures. Mtiative and referendum petitions must be signed by 
quaMed voters of the City equal in:number to at least 15 percent of the tofal number of 
qualified wters registered to vote at the last regular City election. . t . .. 

@) Form andContent. All papers of a petiffon shall be uniform in size and style 
and shall be assembled as one instrument for Wing. Ehch s i p t u r e  &all beexecuted in 
ink or  indelible pencil and ahall be followed by theaddress of the person signing.: Pptitions 
shal1,containor have atfached thereto throughout their circulation the full texiof the ordi- 
nance proposed o r  sought to be reconsidered, 

(c) Affidavit of Circulator. ~ a c h  paper of a petition shall have attached to it when 
flled an affidavit executed by the circulator thereof stating that he personally ci rcuIated 
the paper, the number of signatures thereon, that all the signatures were afaxed in his 
presence, that he believes them to be genuine signatures of the persons whose names 



8.04 CHARTER 22 
-1 

. 
they purport to be and that L c h  siper had an opprtunlty bebre  signing to r ead  the full 
text of the ordinance proposed o r  sought to be  reconsidered. 

(d) Time for, Filing ~ e f e r e n d u m ~ e t i t i o n s .  Referendum petitibns mus tbe  filed within 
30 days after adoption by the Council of the ord~nance sought to be reconsidered; 

Section 8.04 Procedure After Filing. 
' (a) Certificate of Clerk; Amendment. Within twenty days after the peation is filed, - ! 

the City Clerk shall complete a certificate a s  to i ts  sufficiency, specifying, if it is insuf- 
flcient, the particulars wherein it is defective and shall promptly send a copy of the c.erti- . . 

ff=a.te to the petitioners' committee by registered mail. A petition certified insufacient 
' 

for lack .of the required number of valid signatures niay be amended once if the petitioner s1 
m mmittee files a m t i c e  of intention to amend it with the Clerk within two days after r eceiv%ng 
the copy of his cer t iacate  and files a supplementary petition upon ad.&ffonal papers &thin 
ten days after receiving the copy of such certlficate. Such supplementary petition shall 
comply with the requirements of s&seclions @) and (c) of Section 8.03, and within five 
days after i t  is filed, the Clerk shall complete a certificate a s . b  the sufficiency of the 
petition as amended and promptly send a copy of such certiBcate to the petitioners1 com- 
mittee by registered mail as in the case  of an origLml petition. If a petiKon or amended - - 

petitlon is certified insufficient and the petitionersv committee does not elect to amend o r  . 
request Council review under subsection @) of this section within ifie time rewed, the 
Clerk shall promptly present his cer t i f ia te  to the Council and the certificate shall then - :  

be  a am1 determination as f~ the sufBciency of the petition. 
@) Council Review. E a  petition has been certified fnsufflcient and the petition,ersv 

cammittee does not file m t k e  of intention to amend it o r  if an amended p e w o n  has been 
certLfled insufficient, the committee may, within two &ys after rrxeivlng &e copy of such 
certificate, file a request a t  it be reviewed by &e Council. The '~ouncfl' shall  revlew the 
certlficate a t  i ts  next meeting lbllowing the filing of such replest and approve or diwpprove 
it, and the Councilf s determination' shall then.be a 5 1  determination as to tb8 sufficiency 
of the petition. 

(c) Court Review, New .Petition. A 5 1  determination as to the sufEiciency of a 
petition shll be subject to court review. A fina1,determination of Insufficiency, even if 
&stained upon court review, shall not prejudice the filing of a new petition fo r  the =me- 
p'=FQse- 

Section 8.05 Referendum Petitions; Suspension of Effect of Ordinance. . 
When a referendum pelition is £iled with the City Clerk, the ordinance sought 6 b e  

reconsidered shall b e  suqended from taking effect. Such suspension shall k r m f m t e  when: 
(1) There is a anal determlnalion of insufficiency of the petition, o r  - .  

(2) The petitioner sv co mitt ee withdraws the petition, o r  
(3) The Council repals the ordinance, or  
(4) Thlrty days have elapsed after a vote of the City on thi'ordtnance; 

. 
) 

Section 8.06 Action on Petitions. 
(a) Action by Council. When a n  idtiative or  referendum petition b a s  been Bnally deter- 

mined suBcient,  t h e  Council shall promptly consider the proposed initiative ordinance in  
the manner provided in Article 11 o r  reconsider the referred ordinance by voting i ts  
r e n d .  If the Council  fails to a d o ~ t  a ~ m t m s e d  initiative ordinance without any chanffe in 
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@) Submission to Voters. The vote of the City on a proposed o r  referred ordinance 

n shall be held not less  than 30 days and m t  later than one year from the &te of the final 
Council vote thereon. If no regular City election i s  to be held within the period pre- 
scfibed in this subsection, the Council shall provide for a special election; otherwise, 
the vote shall be held a t  the same time as such regular election, except that the Council . 
may in its discretion provide for a special election at an earlier date within the prescrib& 
period. Copies of the proposed o r  referred ordimnce shall be made available a t  the polls. 

C/ '* (c) Withdrawal of Petitions. An initiative or  referendum petition may be withdrawn 
a t  any time prior to the fifteenth day preceding the day scheduled for a vote of the City 
by filing with the City Clerk a request for withdrawal signed by at least ~ I L  m d e r s  
of the petitioners' committee. Upon the filing of such represt  the petition shall have - 
no further force o r  e£Eect and all proceedings thereon shall be terminated. - 

~ection'8.07 Results of Election. 
(a) Initiative. I£ a majority of the qualified electors voting on a proposed initiative . . 

ordinance vote in i t .  kvor,  it shall be considered adopted upon certification of the election 
results and shall be treated i n  all respects in the same manner as ordinances of the same 
W d  adopted by the Council. I£ conflicting ordimaces a r e  approved-at the same election, 
the= one receiving the greatest number of aEirmatlve votes sbaIl prevail to the &tent .of 
such conflict. 

@) Referendum. If a majority of the qualified electors voting on a referred o r u n c e  
vote against it, it shall b e  considered repealed upon certification of the election results. 

/ C! ARTICLE =-General .Provisions , I  J 

~ecffon 9.01 personal Financial Interest.. . ' 

,. , . 
, Any City omcer  o r  employee who has a substantial financial interest, direct o r  in- ' 

&rector by reason of om.ership of stock in any corporation, in any contract with the City 
or in the sale of any land, material, supplies or  services to the"clty o r  to a contractor 
supplying the City, shall make known that interest and shall r e b i n  from voting upon o r  
otherwise ~ r t i c i p a t i n g  in his capacity a s  a City officer o r  employee in the making of such 
sale o r  in the making o r  performance of such contract. Any City offlcer o r  employee who 
willfully conceals such a substantial financial interest o r  willfully violates the repllrements 
of this section shall be guilty of malfeasance in office or position and shall forfeit his 
omce or position. Violation of this section with the.kmwledge expressed or  impliedof the 

o r  corporatkn contracting with o r  rnaMng a sale to the City sball render the con- 
tract o r  sale voidable by the City Manager o r  the City Council. 

- .  

Section 9.02 Prohibitions, 
(a) Activities Prohibited 

(1) No person shall be appointed to or removed from, o r  in any way fkvored o r  
discriminated against with respect to any City position o r  appointive City 
administrative omce because of race, sex, political o r  religious opinions or 
afftliations. 

(2) No person shall willfully make any false statement, certificate, mark, rating 
o r  report in regard to any test, certification o r  appointment under the per- 

-->-'--- -: *hf Q f'ha ~ t e r  nr the rules and regulaiions made there- 
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- .  . .. + 

(3) No person who seeks appointment or promotion with respect to any .City 
position o r  appointive City administrative office shall 'directly o r  'indirectly 
give, renderorpayanymoney, sez7riceorother~luablethillg.to.anyperson , 

for  o r  in connection with his test, appointment, proposed a&mintment, pro- 
motion o r  proposed promotion. 

. . (4) No p e r  son, . group, organization 0.r corporatfon shall' orally, by letter o r  
otherwise solicit o r  assist in soli,citing any assessment, subscri.ption o r  con- 
tribution for any City election from any person holding any compensated - 
appointive City posiffon. , . . 

(5) No person d o  holds any compensated appointive City position shall make, 
solicit o r  receive any contribution ID the campaign funds for City elections - 
of any political party o r  any candidate for City omce or .  take any par t  i n  
management, a£fhirs or  political campaign for City elections of any pqlitical 
party, but he may exercise his rights a s  a citizen to express his opinions 
and to cas t  his vote. 

@) Penalties. 
-(I)' Any person who by himself o r  with 0ther.s willfully and/or knowingly violates. - 

any of the provisions of paragraphs (1) through (4) shall be of a d s -  . 

demeanor and upon conviction thereof shall be punishable by a fine of mt 

' .  _#. - , more  than five hundred dollars ($500) o r  less'tban fifty dollars ($50). 
(2)- Any person who by himself o r  with others 'wtIIful1y and/or knowingly violates 

any  of the provisions of paragraph (5) shall be guilty of an  offense and upon 
conviction thereof shall be punishable by.a £he of not less  than fifty dollars 
($50) o r  more than five hundred d o u r  ($500). 

(3) A ~ i y  per  son convicted under this section (9.02) shall be  ineligible for a period 
of five years thereafter to hold any City office o r  position and, if a n  officer 
o r  employee of the City, shall irnmedia&ly br fe i t  hfs oflice o r  position. 

Section 9.03 Separability. 
If any provision of this Charter is held invalid, the other provisions of the Charter shall 

not be affected thereby. If the application of the Charter or  any of its provisions to any 
person o r  circumstance is held invalid, the application of the charter and its provisions to 
other permas o r  circumstances shall not be affected thereby. 

ARTICLE X-Transitional Provisions 

Section 10.01 .Officers and Employees. - .  

(a) Rights and Privileges Preserved. Except a s  otherwise speciflcally provided In 
this Charter, nothing shall i m p i r  the rights or privileges of persons w h  a r e  City offtcers 
o r  employees at  the time of its adoption. 

(b) Continuance of office o r  Employment. Ehcept a s  specif3cally provided by thi s 
i. j 

Charter, if a t  the time this Charter takes full effe,ct a City administrative officer o r  em- 
ployee holds any oface o r  position which is o r  can be abolished by o r  under this Charter, 
h e  shall conthue  i n  such office o r  position until the taking effect of some specific provision 
under this Charter directing that he vacate the omce o r  position. 

.(I.\ Dor-nnal Svct~rn A n  nrnnlovee holdine a Citv wsition a t  the time this Charter takes 
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Section 10.02 Departments, Offices and Agencies. 
(a) T rans fe r  of powers. If a City deprtrnent, oface or agency is abolished by this 

' 

Charter,, the powers-and duties given it by law shall be transferred to the City department, 
office or  agency designated in.thls Charter or ,  if the Charter makes m prodsfon, desig- . . 
nated,by.the City Counkil. 

@) Property and Records, A l l  property, records and equipment of any department, 
' 

office o r  agency existing when this Charter is adopted shall be transferred to the d e p r t -  
ment, office o r  agency assuming itspowers and duties, but, in the event that the powers 
o r  duties are to b e  diwontinue'd o r  divided betweenunits or in the event that any conflict 
arises regarding a transfer, such property, records o r  equipment shall b e  transferred 
to one o r  inore departments, offices o r  aiencies designated by the ~ o u n & l  in accordance 

I with this Charter. 1 .  

c 
Section 10.03 Pending Matters. 

All  rights, claims, actions, orders, contracts.and legal o r  adrninistrative,pmceedlngs 
shall conthue except as modified pursuant to the provisions of this Charter and in each 
case shall b e  maintained, carried on o r  dealt with by the City department, o B c e  o r  agency 
appropriate under this Charter. 
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AN oBDIN~(JE .AMEND&G AM). R E m G  ARTICLE II OF TBF 
(3 , ' . ' .-. ' FAJX&XC]rNp: (IITY CtUBXER- STBE COUNCIL*, P . A R T I a Y  W T  

:  ORT TI ON' 03' SECTXON. 2.11 PROCEDIJRE.iWP-T (a) MEETINGSGS . . 
Wara=BEPROWESTHE ~ ! I R ~ T A ~ S ' I M D X I = R W H I C H  COUNCD~: 

. . MAY . mCESS . .AlYD mTm:mCOTIVE SESSION, - . . .  . , ,. 
: .' . . . . . r 

. -. - . .  . , . . . . . 
. . . ..: . 

I .  - C, 
. WfDEXEG, the Fakmont City Charter $2.1 l(a) defbes or establishes the cin-ces . . 

. under which Coupcil may rm& and meet e x h e  session: 
. . 

' .waw&As,~~~§2.1l(a)paai&y.providesthat~AUm~Shdbe@fic; . . . . 

.- j 

iC .) 
, hov,e~ef, ,the ~omcil rnaj for &&- of discussing ina closed executive session limited. 

. t o  its own membership, any matter which wonld tend to defame or prejudice the charkter or.. : . . 
reputation of my person, or for the purpose of d i s c h g  in a closed e x e ~ s e s ~ i a n  lknitedto 

: its om mmbersfiip, any matter which would tend to defame or prejudice the cha raa  or' 
reputation of any person, or for the:purpose ofdiscusS;lg purchases of reat estate, provided the 

. 

i general subject matter for consi-on i expressed in the motion &g for such session and that 
C ' find d o n  thereon shalI be taken by the Council until the matter is placed on the agenda;"' 

. . 
'i., , WHEREAS, it $ppears thaf ssid charter provision was patterned after the provisiom bf West '. 

~ i rgh ia  Code $6-9A-1 et seq., "Open G w e m m d  Proc&gss"; . . 
. I 

WEkXm,  tbe Wed Virginia LegisIature at itJ 1999 session amended h e  ppmvisions of 
West Vir* Ccde $6-9A-1 ef seq, aad@&ythe provisions of 869A-4 which desmk tbe 
c i r c e  uoda a c h  a governing body of a public agency may recess and meet in execdye 

I session;. . 

' ,  , i i 

. w; thd Corn$ for the city of ~ainnont constiwes a governing body of a public 
i 

I wncy under the Act and P meetings are subjet3 to its provisions [Set West Virginia Code $6-9A- 
,- . 2(3X.f4) a* (61% ' 
-1, 

. , WHEREAS, the City of Bainnont d e q  it necessary to'&end ~ c l e  II dthe  ~airmont 
. City Cbiter, paaiculady Section 2.11 P d m  subpart (8) Meeihm which provides the 

1 

. . * circ-ces mder which council m y  recess and meet in kxecutive session so as to cause it to be 
consistent wi&'&k provisiolls ofwest Virginia code $6-9A-4, as mended; . . 

' &bough the provisions of West Virginia Code $6-9A-4, a ~ n d d  
broad ch-ces lmda which a governmental body may mess and meet in executive session, 



the City &r has historidy b&a much Gore rm&ve by itd tehms and by ijq~dation. as' . ' 
amendmcrrt ntainS the historical &cti?nS impked yn Comcil by fhe Frarnemof the ori- 

. . ' :! . City Charter, . . .  . . . , - .  . . 
, - 

. WHEREAS, west virgin& Ode 58-44 provide~that an amendment to the..City Charter' 
und&the d tdna t ephma~r  , . be by ordinanoe.' . . . 

. . . , .. - . . . . . .  . . , ..'. . 0 ., " . . 
, - S O W , ' T H E ~ O R ~ E , ~ .  CITY . . OF . <. FAIRMONTHERXBY . . . ORDAINS . %EAT: .'., 

. . . .  . . .  . . . .  , .. ' . . 
. . . .  ' 

~ r t i ~ ~ . ~ r r ~ h e c ~ & c i ~ , s ~ o ~ z ~ ~ ~ ~ e ; ' ~ k ( i ~ ~ [ ~ ~ f . t h ~ ~ ~ ~ t h ~ C ~ . . :  . 
ofTairmont, West Vn- be and is hereby amended as follows: (~m~atters ~oubh- ~atters ' . . 
TaEeDeZe tedBM 

. a , . 
. . Section 2.1 1 Procedufe . . 

, (ii) ~eetin&- - ITie Ck&cil shall meet regdar1y'&t I& twice everymonth at m h  
t k e  and place as the Ccmd may prescnb. by mle. Special meetings 'may be'held on the call of 
tbc: Mayor or of five or more  embers and, 'whenever, pradicablef upon. no less than men&-four . 

, 

horns notlee to cach member. M m-gs shall be open to the public; however, the Council &y . 

[recess for the purpose of discussing in a closed e x d y e  &on limited to its own membaship, , , 

any miter which would tend to defame or prejudice the character or reputation of any person, or 
fa the purpose of djsmssing in a closed ,ekecdve -ion limited to its own membmhip, ang 
matterwhich wodd.~endto defhme 0rprejUiiicf:ttte cbaraGterarrepdon of any.person, orforthe . 

purpose of disansing pun;lxwx of real &ate, provided the general subject matter for considdon 
is e-d in the motition calliag for such session and that End action thereon &all not be $ken 
by the Council until the imtter is placed on thc agenda] hold aa executive session during a reylar, 
smial or emergency rneetra e in accordance with the provisions offtu's section.' .Dmin~ the open 
portion ofthe metding. ur io~ to comenine an executive sessionthe may& or in the absence of the 
mavor- the &&a m a k  of coMcit shall identifV the aUttZo&tion under this 'section fm . . boIding the (=x-e sess1~1 and oresent it to the mmd and to the general bnblic: but no deri&os 

be d in the exmstive &on and no W. action th- strall b,e taken bv Council udil'the 
matter is daced on the agenda . . , . . . . . ... . . . 8 , , . . 

An.executiYe skssion mai be held BI& upon a rnaiority a-ative vote of the council 
hold an dx&e sessl membersorasent C~ukciIntirv 'on and exclude the &Iic onlv whai a dosd 

session is reauired for anv of the follow in^ actions; . . .  

(1) To consider . . . .  

LA) Natters arising hm. ami&ent emuToynent, retirement: ~mmotion, 
tmsfkr. demotion d i s c i u ~ g ,  resi&o~ disc-. dismissal or cornpe~lsation of a CItv oEcer , 

or emoloyee. or m o ~ v e  officer a 'emvIove unless the officer or emo1ovee or orosoective 
officer or em~iovee requests an open meeting: or 



. . , .  . 
.B) For the ?&pose of condu&r a hearme on a. co&u1~int chargg,g . . , ,a. . . . ,  . 

or emp10ym. d m  tfie miblic oBca or emplovee ,aimce d a C i t v f l c e r  - rmestsanopfa . 
m md wlicv &sues mw not be di&sed or considered in a closed meeting, - 

Final action bv the council for tbe apinfment emuIowea re 
- 

h a t  promotion. fmx&er, . 
demotion &g$& - r  on. discharge. dismissal or c o m e o n  shallbe taken in an ooen 

. . 

13) yb t.mmider&eis irrv01- or LxEE&lgthe.-w. sale or lease ofolo*, 
advance c13nstmctiiin ol&& the hvestment of uublic fimds o? otha matters involvkig' 
mm& ~~mpehition whichifmade Dublid. mi&t adver~eb afFecttfie financial or otherhterest . 

of Citpr Pmvided. that batormation . . relied on during the c b m  of deliberationk on matt- 
~ Y O ~ V W ~ C O ~ ~  'mdm&e onfa gr-m 

: 
'd . c ~ r n ~ o a  we exempt fbm disclosure me*- 

of - d o n  onlv mrril the comemial competition bas been finalized and corn~leted: Prmided, , , , 

however. that information not subject to release  mua ant to the, West Vk@a f i d o m  of' ' 

$$omation @ does not become subject to disclosure as a ~t~ofexecut ive  session: . 

The '&&Ye date ofthis amendment shall be Juty 1,1999, or thirty (30) days from 
which evet is the Wet. 

.- . 

- 

Adoptedthisthe 14th day of S e p t A r  ,1999, 
. .. 



. . 

. a  . 
. . . . . . .  .* . . . 

. . . . . . . . . . . .  _ .  . . . . . .  .. i " .  . . . ,  . . . ,. . '. . . . I,, * 
we, & q,mde~igned, oEcials of the :city of  it, W e  Virghk, .do hereby catify &at ' . . 
80~~&mtce No* 1 'extitled: . . 

. . . I  . . . .  . . . . . . . .  
. ~ O ~ ~ ~ ~ ~ - m ~ ~ ~ . ~ ~ . ~ ~ . ~ ~ ~ ~ ~ ~ ~ w ~  

.-- YI%E C O U N C D L ~ ; P A R T ~ ~ Y  TEAT PORTION OP S E ~ O N ' U I  . 
, ' P R m m  S W P ~ ( a ) . ~ G s W B n : C & P R O V T r , E S  T H E , C B m T N C E S  

' ' 

U N D E R ~ C E X C ~ ~ ~ ~ ~ ~ Y  RECESS ~ M E E T M E X ] E , ~ " S E W O N ~  . . . . 
. a .  . . . . . .  . . . . . . . . . .  . . . . .  . . . . . .  . . . . .  _ .  . ,  . . "  . . . . . . . . .  . : , .  . . .  . -. . . . . . .  

was introduced'andP~bli~lY read in 'its entirely af the ~ e g d a i -  M & ~  of ~ o u n d a  held ~id i  27, . 
1999 a d  was published inthe Dmes-Vest Virgkim'on August 2,1999 and AngPsi 9,1999 
ptmuant b~.Charter Wiop.  kct ti on 2 . 1 3  a publichearing'was held on September 14,1999. 
%ere being no request tbst the piopsed O r b m  be read $I its entiRty for a second,he, the 
~ ~ ~ ~ & d c o p i e s ~ a ~ f e t o ~ e ~ p u b l ~ ' s r e q ~ b y O r ~ c e N o . . 4 9 9 .  . , .  
,The or- was &Iy &@.ed -.&$he C h r k ~  of ..the .City of Fairmbnt and West:.V~gbk . . 

code; signed ljy the mder~igned offi&ls 'and Hed id the eofficci ofthe City dl&: .' . , 
. . . 

Adaptedby Cou~zcil of fie City UFaimont,, West Virginia, this the 14th day of Sc@aber, 1999. 
. . .  

APPROVED AS 'fO FORM: . , 

AT3CORNEY;C~ OF FAIRMOW, WEST,VIRGINfA 



RESOLUTION 

RESOLUTION AMENDING THE RULES OF ORDER AND PROCEDURE OF 
THE CITY COUNCIL OF TEE CITY OF FAIRMONT IN ORDER TO 
PROVI9E APPROPRIATE NOTICE OF CITY COTJNClL M E E ~ G S  AND 
NOTICE OF TEE MATTERS TO BE CONSIDERED BY COUNCIL AT SUCH 
MEETINGS SO AS TO COMPLY WITH APPLICABLE PROVISIONS OF THE 
WEST VIRGINIA OPEN GOVERNMENTAL PROCEEDING ACT 

WHEREAS, the City Council of the City of Fairmont has heretofore adopted Rules of 
Order and Procedure dated March, 1995; 

WHEREAS, Section 1.3 (Regular Meetings), Section 1.4 (Special Meetings), Section 3.4 
(Preparation of Agenda) and Section 3.6 (Copies of Agenda) of the aforementioned Rules of Order 
and Procedure set forth provisions relating to the providing of notice of Council's meetings and 
notice of the business which may be transacted at such meetings; 

WHEREAS, said provisions of the aforementioned Rules of Order and Procedure need to 
be updated in order to comply with the provisions of Chapter 6,  Article 9A of the West Virginia 
Code of 193 1, as amended (hereinafier, the "Open Governmental Proceedings Act" or the "Act") as 
such Act has been interpreted by the West Virginia Ethics Commission (the "Commission"); and 

WBDEREAS, the City Council for the City of Fairmont hereby adopts this resolution in 
order to effect the changes to its Rules of Order and Procedure which appear necessary to comply 
with the recommendations of the Commission. 

NOW, THEREFORE, THE CITY COUNCIL OF TEE CITY OF FAWMONT 
HEREBY RESOLVES THAT: SECTION 1.3,1.4,3.4 AND 3.6 OF THE RULES OF ORDER 
AND PROCEDURE OF TEE CITY OF FAIKMONT BE AND ARE AMENDED AS 
FOLLOWS: (New matter underlined; matter to be deleted bracketed): 

Section 1.3 Regular Meetings (City Charter Sec. 2.11(a)). The Council shall meet in regular 
session on the second and f o ~ h  Tuesday of each month at 7:00 p.m. prevailing time unless another 
day and hour be fixed by resolution of the Council. When the meeting falls on a national or legal 
holiday, the regular meeting shall be held at the same hours on the next succeeding secular day not 
a holiday. On the first Tuesday in January of each year, the City Clerk shall prepare and post, and 
leave posted throughout the year to which is applies, at a conspicuous place in the City Hall, a 
notice setting forth the times and places of the Council's regularly scheduled meetings for the 
ensuing year. Such notice shall be of size and style sufficient to give notice and shall be of quality 
sufficient to withstand deterioration throughout the year to which it applies. 

Concurrently with the posting of such notice, the City Clerk shall mail or otherwise distribute, 
bv anv means reasonablv calculated to ~rovide notice, to all newspapers of general local 
distribution and to other available news media customarily covering news of the City notices 
identical to that posted. 



In the event of any modification in the time or place of a regularly scheduled meeting of the 
Council, notice of such modification shall be given to the public and news media by posting at the 
place and distributing to the news media in the manner set forth above, not less than [forty-eight 
(48)] seventv-two (721 hours prior to the time of such regularly scheduled meeting, or, if such 
regularly scheduled meeting has been rescheduled for an earlier time, prior to the time of such 
rescheduled meeting, notices setting forth such modification in the time or place of such regularly 
scheduled meeting. 

Section 1.4 Special Meetings (Citv Charter Sec. 2.1 1 (a)'). Special meetings may be called by 
written request of five or more members of the Council, or by the Mayor. The City Clerk shall 
prepare a notice of the special session stating the date. time, place, and purpose of the special 
meeting, and this notice shall be served personally upon each member of the Council and the City 
Manager, or left at their usual place of residence at least [forty-eight (48)] seventv-two (72) hours 
before the time of the meeting. It shall also be the duty of the City Clerk, immediately upon receipt 
of written request, to make every diligent effort to notify each member of the Council in person, 
either by telephone or otherwise, of such special session. Concurrently, with notifying the members 
of Council, the City Clerk shall also post the notice of the special meeting in a conspicuous place in 
the City Hall and shall mail or otherwise distribute to all newspapers of general local distribution 
and to other available news media customarily covering news of the City notices identical to that 
posted. 

Only matters set forth in the notice of the meeting shall be discussed andfor acted upon. This 
provision of this rule may not be suspknded. 

Section 3.4 Preparation of Agenda. The City Manager shall arrange or cause to be arranged a 
list of all matters to come before the Council according to the Order of Business. The City Manger 
shall deliver to each member of the Council, the City Clerk and the City Attorney a copy of the 
agenda at least [sixteen (16)] seventv-two (721 business hours prior to the Council meeting, or as 
far in advance of the meeting as time for preparation will permit. 

Section 3.6 Covies of the Agenda. [Copies of the agenda shall be made available to the media 
and the public after its delivery to the members of the City Council] For each rermlar or soecial 
meeting: of the Council, the Citv Clerk shall, at least seventv-two (72) hours in advance of each 
re.gu1a.r or soecial meeting ~ o s t  at a cons~icuous dace in the Citv Hall and mail or otherwise 
distribute. bv anv means reasonablv calculated to orovide notice. to all newsDaDers oublished and 
of general circulation and to other available news media customarilv covering: news of the Citv. an 
agenda for the business to be conducted at each such meeting. The agenda listing: the matters 
requiring official action that mav be addressed at the meeting mav be amended up to fortv-ei.&t 
(48) hours ~ r i o r  to the meeting A sufficient number of copies of the agenda shall also be available 
to the public at Council's meetings. 



This Resolution shall be effective upon passage. 

Passed this the 26th day of June ,2007 

ATTEST: 

w A. 7 k  
CITY CLERK 



OATH OP OFFICE 

i / 
STATE OF WEST VIRGINIA, 
COUNTY OF MARION, 
CITY OF FAIRMONT, TO-WIT: 

0 I, S. Scott Sears , a duly elected member of the Council of the 

City of Fairmont, have been elected by the members of Council of said City to serve as MAYOR of 

the City of Fairrnont for a term commencing on January 9,2007, and expiring January 13,2009, do 
C! 

solemnly swear that I will faithfully W the duties of the Office of MAYOR of the'city ofFairmont, 

to the best of my skill and judgment, so help me God. 

IC) Takes subscribed and sworn to before me, in said City, County and State of this the day of 

January, 2007, 

u CITY CLERK 
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OATH OF OKFICE 

STATE OF WEST VIRGINIA, 
COUNTY OF MARION, 
CITY OF FAJRMONT, TO-WIT: 

I, John J. Dahlia, a resident of 11 16 Morgantown Avenue, in the City of Fairmont, having 

been duly elected on November 7,2006, as the Councilmember fiom the First District of the City of 

Fairmont, Marion County, for a term commencing on the ld day of January, 2007 and expiring on the 

3 1" day of December, 2010, do solemnly swear that I will support the Constitution of the UIlited 

States, the Constitution of the State of West Virginia, and the Charter of the City ofFairrnont; that I 

will f a i tWy llfin the duties of the Office of Councilmember of the City of Fairmont, to the best of 

my skill and judgment, so help me God. 

Taken, subscribed and sworn to before me, in said City, County and State of this the , ' ' day of 

5qnuiir 5 ,20 07 . 

C/ CITY CI2ZR.K 



OATH OF OFFICE 

i 1 STATE OF WEST VIRGINIA, 
COUNTY OF W O N ,  
CITY OF FAIRMONT, TO-WIT: 

I, Deborah D. Seiet, a resident of 322 Brown Street, in tbe City of Fairmont, having been 

duly elected on November 7, 2006, as the Councilmember &om the Third District of the City of 

0 Fairmont, Marion County, for a term commencbg on the 1" day of January, 2007 and expiring on the 

3 1" day of December, 20 10, do solemnly swear that I wiU.support the Constitution of the United 
' 

States, the Constitution of the State of West Virginia, and the Charter of the City of Fainnont; that I 

O 
I will faithhlly fulfill the duties of the Office of Councilmember of the City of Fahon t ,  to the best of 

~ my skill and judgment, so help me God. 

cCi Taken, subscribed and sworn to before me, in said City, County and State ofthis the. 9th day of 

January ,20  07 . 



<-) STATE OF WEST VIRGINIA, 
COUNTY OF MARION, 
CITY OF FAlRMONT, TO-WIT: 

0 
I, Phyllis J. Mills, a resident of 213 Kighland Avenue, in the City of Fairmont, having'been 

duly elected on November 7,2006, as the Councilmember fiom the Fourth District of the City of 

0, .;/ .,:. 
Fairmont, Marion County, for a term commencing on the in day of January, 2007 and expiring on the 

. . n. 

3 lL day of December, 2008, do solemnly swear that I will support the constitution of the United 

States, the Constitution of the State of West Virginia, and the Charter of the City ofFairmont; that I 

O 
will f a i t m y  fulfill the duties of the Office of Councilmember of the City of Fainnont, to the best of 

. my skill and judgment, so help me God. : . 

0 Taken, subscribed and sworn to before me, in said City, County and State of this the day of 

d. 7- 
CITY CLERK 



OATH OF OFFICE 

STATE OF WEST VIRGINIA, 
COUNTY OF MARION, 
CITY OF FAIRMONT, TO-WIT: 

. . I, Charles E. "Chuck" Warner. Jr., a resident of 307 First Street, in the City of Fairmont, 

having been duly elected on November 7,2006, as the Councilmember &om the Fifth District of the 

City of Fairmont, Marion County, for a term commencing on the I* day of January, 2007 and 

expiring on the 3 la day of December, 20 10, do solemnly swear that I will support the Constitution of 

the United States, the Constitution of the State of West Virginia, and the Charter of the City of 

Fairmont; that I will faitmlly klfill the duties of the Office of Councilmember of the City of 

Fairmont, to the best of my skill and judgment, so help me God. 

12 Taken, subscribed and sworn to before me, 
& 

in said City,'County and State of this the 7 day 

Q&uc;c A. 7ltcd-&L 
CITY CLERK 



OATH OF OFFICE 

STATE OF WEST WRGINTA, 
COUNTY OF MARION, 
CITY OF FAIRMONT, TO-WIT: 

I, Robin W. Smith, a resident of 64 Jo Harry Drive, in the City of Fairmont, having been duly 

elected onNovember 7,2006, as the Councilmember from the Eighth District ofthe City ofFairmont, 

Marion County, for a term commencing on the 1' day of January, 2007 and expiring on the 3 la day 

of December, 2010, do solemnly swear that I will support the Constitution of the United States, the 

Constitution of the State of West Virginiay and the Charter of the City of Fairmont; that I will 

faithfully fuW the duties of the OEce of Councilmember of the City of Fairmont, to the best of my 

skill and judgment, so help me God. 

Taken, subscribed and sworn to before me, in said City, County and State of this the 9 th day of 

January ,20  07 . 

** 2- 7 h - -  
CITY CLERK 



OATH OF OFFICE 

C) STATE OF WEST VIRGXNIA, 
COUNTY OF NARION, 
CITY OF FAlRMQNT, TQ-WIT: 

0 
I, Matthew S. Delligatti, a resident of 1619 Westbrook Drive, in the City of Fairmont, having 

been duly elected onNovember 7,2006, as the Councilmember &om the NmthDistrict ofthe City of 

Fainnont, Marion County, for a term commencing on the 1' day of January, 2007 and expiring on the lo 
3 1' day of December, 2010, do solemnly swear that I will support the Constitution of the United . , 

States, the Constitution of the State of West Virginia, and the Charter of the City ofFairmont; that I 

0 will fdtbfi~lly fulfill the duties of the Office of Councilmember of the City of Fairmont, to the best of 

my skill and judgment, so help me God. 

, Taken, subscribed and sworn to before me, in said City, County and State ofthis the 0 day of 

i s  G / l  qar,r ,20 07 . 



. . OAM OP OFFICE 

STATE OF WEST 'VIRGINLq 
COUNTY OF MARION, . . 

CrrY OF FAlRMONT, TO-WIT: 
. . . . 
. . 

. . . . . - 

' -I, ~u.rI:e~ 'Butch" - Tennaot, a resident of 1873 Morgantown Avenue, in the City of~airrhont, ' 
. . 

. has6ng bein . duly . elected on ~ovembei  2; 2004, as the 'Councilmember f?ok the ~ecohd'~istrict  of 
. - . . 

. . 

the City of ~airmont, M ~ O A  COU& for a term corrunenkng onthe 1' day of h a r y ,  2005 and . 

expiring on the 3 I* day of~ecember, 2008, do solemnly swear that I will support fne cdistitutio'n of 

the ~nited.Stkes, the Constituttion of the State of West Virginia, atid the Charter 'of the City of 

Fairmont; that I wlU faithiidly idfill the duties of the Office of Councilmember of the City of 

Fa-ont, to the best of my skill and judgment; so help me God. . . 
. . 

. . .  

. Taken, subscribed and Sworn to before me, it said City, County and State of  this the day.of , 

- .A. 7- 
CITY CLERK 



I 

. OATH OF- 0 r n C E  

0 STATEOFWESTVIRGINIA, . 
COUNTY OF MARTON, . . 

, , 

CITY OF FAEMONT, TO-WrT: - .  

. . 
- 

n . . - .  . . 
I, De'Andrea Bussey, a resident of 8 1 1 Short Avenue, in the City of Faimiont, havhg been - . . 

. . .  

duly elected on November 3 2004, a$ the heoun~~lm~rnber fiorn the Sixth Distridt of the City of 

0 Pzirmont, Marion County, for a term commencing on the 1' day of Iznuary, 2005 and expiring onthe 
. . 

3 lSt day of~ecember', 2008, do solemnly &ear that I will support the constit&on ofthe United 

St- 'the Constitution of the State of weit .Virginia, and the Charter of the City of F&mont; that I 
. . 

0 : 
,will faithfidly 6dX the duties of the.0ffice of Councilmember of the City ofZainnont, to the best of 

my skill and judgment, so help me ~ o d ;  . 

. . 
. . . . 

0 ~ a k e i  subscribed and syom to'before me, in said City, ~ o u n t y  aod~ia t6  . . of this the day of 

Qk-& /.:7- 
. . 

fl CITY CLERK . ' 



STAm OF WEST VIRGXNIA, 0 
COUNTY OF MARION, 
CITY OF FAIRMONT, TO-WIT: 

0 .  
' I, S. Scott Sears, a resident of 818 . . Eighth Street, in the City of ~airmont, havhig been duly . 

. . . . 
I .  ' . . 

elected on November 2, 2004, the Coubcilmember .60m the ~ e ~ e h t h  ~ i s t r i &  of the City of 
' 

0 ~zinnont, M & O ~  county, for a term.comneicing on the I* dzy cf~anumy, 2005 and exdiring on the 

' 3 1& day of December, 2008, do solemn$'swear that.1 will support the Constituti*n of the United 

States, the Constihition ofthe State of West Virginia, and the Charter of the City ofFatmont; that I 

0 '  will f G W y  f i i H  the duties of the OfGce of Councilmember of the City of ~airmorlf to the best of 

my skill and judgment, so help me G0.d. 

0 Take9 ~ ~ b s ~ r i i b i d  and &om tb before me, in said City, County and state' of this t h e a  day of 

'~~-, .2065. - . , . . . 

0 

C/ ' CITY CLERK . . . .  



CERTIFICATION I 

0 
STATE OF WEST VIRGINIA 
COUNTY OF MARION, 
CITY OF FAlRMONT, TO-WIT: 

I, Janet L. Keller, City Clerk of the City of ~airmont, West Virginia, keeper of the 

official records of said. City, do hereby ceiify that the attached is a true copy of the "Oath 
. I .  . .  - .  

. of &i3+eyy for the followin~city ~ouncilmember6: 

'Anthony S. "Tony" ~alerico 

-Burley "Butch" Tennant 

~ i c k  L. Fantasia 

Marlene C. Mitchell 

Frances L. "ran" Warner 

- De' Andrea Bussey 

- Stanley S. cc~cott" Sears I 
Thomas J. Mainella 

Ronald J. Straight 

Given under my hand and seal this the day of May, 2006. 
. . 



0R""ilNCE NO. 239 

ORDIKdlOCX provid iag  f o r  a - "'Lnitary board o r  t ha  C i *  

o r  ~ a h o n t ,  west  v i r g l ~ . .  

~ r e 1 m - r ~  L m e r t i g a t i m u  a n d  p r o c e e a g a  b.n 
-.--h.mtorore been taken r o r  the . C O P I $ - U C ~ ~ O ~  01 LPPPWUIII. - - 

- -----. .-. - 
exte-io- t o  the m U c i p a l  i e m e ~ - , ~ ~ s b m  in .nd rw tbr cltlr 

F a l m o n t ,  West Virginia, under t he  p r o r i s i o n t  of &ide 13 or 

Ch.pt6r  16 o r  fhe west Virg in ia  Code, and It i r  pror1d.d by 

. a a i d  e m b u n g  law that r s a n i t a q  board be c n a t . d  to. eb. 

. c-todiJ P ~ O :  c o n t r ~ ~ ,  admin i s t r a t ion ,  cr.xt~m .M 
. , . . . . '  

' maintenance of s a i d  ays tm:  . , .  ..., C.. ."  . '-*..'f, .. . ;!>2?*.: 
.. . .  

I . Z J  T ~ R - E ,  ~b 1t 0rd.1-d. b~ the ~ o a r d   in ston 

- - .' of  fhe C ~ Q  of   aim&,. ~ . r t ' v l r g i n i a ,  as  ro i lok r :  . 
- .  

Section 30 rd.t t h e m  s b l - l . b e  1~ therd  i r  

c rea t ed  i n  a n d  f o r  the' ~ 1 t j  o r  i a i m o n t ,  West V i r g i a a *  a  s a d - 7  
-. . 
% 

b0.I.d f o r  t h e  c u s t o d ~ ~  s u p e ~ r  ion , .  cq%rdl, a b i n i r t & t j . f i l ,  
j 1 %  

opera t ion  and lu i a t enanca  of th. a t  a a  rnmttek 
m d  p m r l d e d b ~  LreIcl.  13 of' b i a p t e r  16 o r  a a .  Wert V h g l p i a  . 

. . .. -. - . -  - 
Code qi 1949, and aa id .  u n i t a r y  boald s h a l l  be or th. 
Mayor o r  said c i t y  BPd' tro p i n o n . ,  o& o r  rhc. is a r e e a t e n d  

p r o r e r s i o r u l  engidedr. namely, 9 8 n a r 3 A  SWsOon - , for 

tam of two y a u s , " m d  '=rod ~ a e l d  I , for a t a m  or . 
t h r e e  years. 

h e t i o n  2. m a t  t b  xay& o r  S . L ~  SL* =hrtl a c t  a. 

Chairman or  $!id tardtiry board, and & a t  upon o r g a d r a t i ~ ~  r i l d  
-. 

koard s h a l l  e l e c t  a  v i c e  chrim.&a and a130 d e i i g n r t e  a a e c r e t a q  .. - 
m a d  t r8asG.r - (who may be repara te  p q i o p ,  o r  OM a d  t h  r ~ e ) ,  

' .  %.I. - . .. .-i. 
and the  ~ o & - o r  D i r e c t o n  of r a i d  h e r e b j  rererres tho  r&t 

m d  p r i v i l d g e  fr& time t o  time by ohllnance t o  rLx the c a p e n s a t i o n  

of the  mmbers of s a i d  board and the' a e c r e t a q  and t r e a s u r e r  tbrwr, 



and a l s o  to  r e q u i r e  a d  fir. the amount o r  bonds which a q  or 

a l l  of , s a i d  o f f i c i a l s  may bo raquired. t o  furnish. 

S e c t i o n  f. Th.t this ordinance be  in ml fore0 and 

efie ct imuediat6ly upon i t s  adoption a& publicat5 on, - 
F i r r t  rending: Jnie 1 4 ,  3 199- - 

- - .  . . - .- 
Second r e a d i x :  June 211 19%. 

T h i r d  raading and adopted. ' Jme 289 , 1954, 

- ~ppmvea  as to. r- a' cdrrsc tnsas ,  
. .. . .. .- . .--. 

June 28, , 1954. - 



il 
:! 
li We, the u n d a r s i p d  o f i l c i a l s  o r  the City of 
I' 

Pairmont, c e r t i f y  that  OrdFzance Yo. 239 e n t i t l e d :  

'PLY ORZIPTAIKE ?ROVXZt??G FCR A SANITARY 3LIAIlD QF TZ3 

!! aas introduced and r ead on t he  14th da7 of Ju?e 1954; mas read. . 
I ? 

a second time on' June 21, 1954; aas read a t h i r d  t h e  on the 

2 8 t h  ,da7 of June 1954; and w a s  d u l y  paased  on said lart  nazed ] 
I 

dari  t h a t  sald Ordhance uas s igned by the r a d e r s i p s d  o f f l c i a l s i  
! 

and r i l e d  wi th  the C i t y  Clark w i t h i n  two days a f t e r  L t s  i k a l  1 
passage ln all d a i l y  newspapers of opgoa i t e  p o l i t i c s  gu?illsheb Fn I 

Vlre lm 1 1954 and in t h e  P a h o n t  Timea 1 - - 



OATH OF OFFICE 

C 7 STATE OF WEST VIRGINIA, 
COUNTY OF MARION, 
CITY OF FATRMONT, TO-WIT: 

I, J. Peale Davidson, having been duly re-appointed by the City Council of the City of 

Fairmont on December 14, 2004, as a member of the Fairmont Sanitary Sewer Board, for a term 

c; commencing on January 1, 2005 and expiring on January 1. 2008. do solemnly swear that I will 

support the Constitution ofthe United States, the Constitution of the State of West Virginia, and the 

Charter of the City of Fairmont; that I will faithfully and impartially klfill the duties as a member of 

0 the Fairmont Sanitarv Sewer Board of the City of Fairrnont so long as I shall continue as a member 

thereof to the best of my skill and judgment, so help me God. 

O Taken, subscribed and sworn to before me by J* Davidson , this the 

10th dayof April , 2007 . 

' ,  Q&?-LLt A. 7- 
CITY CLERK 



QATH OF OFFICE 

O STATE OF WEST VIRGINIA, 
COUNTY OF MARION, 
CITY OF FAIRMONT, TO-WIT: 

0 I, WilJiarn D. Roberts, having been duly re-appointed by the City Council of the City of 

Fairmont on December 13, 2005, as a member of the Fairmont Sanitary Sewer Board, for a term 

r \  
commencing on Januay 1, 2006 and expiring on January 1. 2009, do solemnly swear that I wiU 

1- 

support the Constitution of the United States, the Constitution of the State of West Virginia, and the 

Charter of the City of Fahnont; that I will faithfully and impartially fulfill the duties as a member of 

0 the Fairmont Sanitarv Sewer Board of the City of Fairmont so long as I shall continue as a member 
I 

thereof to the best of my skill and judgment, so help me God. 

b& hIpq 
MEMBER 

Taken, subscribed and sworn to before me by William D - Roberts , this the 

10th day of April , 2007 . 

c)J%LGt 2. I& 
CITY CLERK 



OATH OF O F r n E  

0 STATE OF WEST VIRGTNIA, 
COUNTY OF MARION, 
CITY OF FAlRMONT, TO-WIT: 

I, Bruce McDaniel, City Manager of the City of Fairmont, serving for an indefinite term as 

Chairman of the Fairmont Sanitary Sewer Board, do solemnly swear that I will support the 

Constitution of the United States, the Constitution of the State of West Virginia, and the Charter of 
C! 

the City of Fairmont; that I will faithfully and impartially fidfill the duties as a member ofthe Fairmont 

Sanitary Sewer Board of the City of Fairmont so long as I shall continue as a member thereof to the 

0 best of my skill and judgment, so help me God. 

Taken, subscribed and sworn to before me by Bruce McDaniel this the 

10th dayof April 2007 . 

1 I C - e - h  
CITY CLERK 



Sanitary Sewer Board 
City of Fcrlrmont 

, P,O, Box 1428 
Fairmont, WV 26555-1 428 

Phone; c 3  1) 366-0540 
Fax: (.3 4) 366-6242 

TIIE CITY 01: 1:AIIZMON'r 

Sewer Revenur: Bonds, Series 2007 A 
(Woa Virginia SRF Progl-am) 

'I'he Snnirnry S~wer  Boasd of The City of Fairinant (the "City'') hereby petitionsthe Council o f d ~ e  (:: ! to enact 
m ordinanca directing that sewer revenue bonds of the City be issued pursuanr to the provisions of Chaptel , Ar~icle 
13 of the West Virginia Code of 1932, as amended, such bonds m be in m amount not to exceed $6,500,3 I for the 
purpose of financing a porcion of rhe cost of acquisition and canstriiction o f  certain additions, bertei nts and 
improvements to Ihc exiMing ssworagc system of the City, together with all necessary aFpulzenances, a.nd tl cosls of  
issuance and relulcd costs. 

Directed this 21" day of ltebruary, 2007. 

SANL'I'ARY SEWER BOARD OF THR ClTY OF FAIRMC!) : ' 



CERTIFICATION 

STATE OF WEST VIRGINIA, 
COUNTY OF MAFUON, 
CITY OF FAIRMONT, TO-WIT: 

I, Janet L. Keller, Clerk of the City of Fairmont, West Virginia, keeper of the 

official records of said City, do hereby certify that the attached is a true copy of the City 

Council minutes from the meetings held on February 14,2006, March 14,2006, March 27, 

2007, April 10,2007, and April 24,2007. 

Given under my hand and seal this the day of September, 2007. 

7 CITY CLERK 



February 14,2006 

The regular meeting of the City Council of the City of Fairmont was held at 7:00 p.m. on the 
1 4 ~ ~  day of February, 2006, at the J. Harper Meredith Building in Fairmont, West Virginia. 

Mayor Fantasia called the meeting to order. 

Councilmembers present were: 

First District Anthony Talerico 
Second District Burley (Butch) Tennant 
Third District Nick L. Fantasia 
Fourth District Marlene Mitchell 
Fifth District Fran Warner 
Eighth District Thomas Mainella 
Ninth District Ronald J. Straight 

Absent: 

Sixth District De' Andrea Bussey 
Seventh District S. Scott Sears 

Also present were: 

City Manager Bruce McDaniel 
City Clerk Janet L. Keller 

IN RE: EXCUSE COUNCILMEMBER BUSSEY 

The Mayor reported that Councilmember Bussey was out of town and asked to be excused 
from tonight's meeting. 

Motion: 

Councilmember Straight moved to excuse Councilmember Bussey from this meeting. The 
motion was seconded by Councilmember Talerico. 

The Mayor declared Councilmember Bussey excused from tonight's meeting by voice vote of 
Council. 

The Mayor noted that he had not heard from Councilmember Sears. He then asked if anyone 
had an update fiom Councilmember Sears. 



IN RE: OPENING CEREMONIES 

0 Rev. D.D. Meighen of Central United Methodist Church gave the invocation followed by the 
Pledge of Allegiance to the Flag led by Councilmember Mainella. 

APPROVAL OF MINUTES 

0 
Mayor Fantasia noted that each member of Council had received a copy of the minutes from 
the regular meeting held on January 24, 2006. He asked if there were any corrections, 
deletions, or amendments. 

Councilmember Straight moved to approve the minutes as submitted. Councilmember 
Talerico seconded the motion. 

The Mayor declared the minutes approved as submitted by voice vote of Council. 

PUBLIC HEAFUNGS 

There were no public hearings for this meeting. 

ANNOUNCEMENTS 

There were no announcements at this meeting. 
0 

CITIZENS PETITIONS 

IN RE: GROCERY STORE REQUESTED FOR EAST FAIRMONT 

0 MIKE FOY, 344 Lincoln Street, addressed Council regarding the request for a grocery store 
at East Faimont. He stated that he received several phone calls from the residents on East 
Side asking about a grocery store and thought he would bring the matter to Council. 

The Mayor replied that he thought the problem was going to be resolved. He reported that he 

0 
had been in contact with the developer who is involved in the new bank project at the 
Warehouse Plaza and there are investors who are putting together a plan to do a relocation of 
some retail and creation of about 50,000 to 100,000 square foot grocee store. 

CITY MANAGER'S REPORT 

I i, IN RE: FY ENDING JUNE 30,2007 BUDGET PRESENTED TO COUNCIL 

The City Manager presented Council with the fiscal year ending June 30, 2007 budgets for 
General Fund, Coal Severance, Parking Fund, Water Fund and Capital Improvements. He 
then asked Council for a date for the first budget work session. 

U 



It was a consensus of Council to have the first budget work session on Tuesday, February 21, 
at 5:30 p.m. 

CONSIDERATION OF COUNCIL BUSINESS 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE OF THE COUNCIL FOR THE CITY OF FAIRMONT APPROVING 
THAT CERTAIN AMENDED AGREEMENT BY AND BETWEEN THE CITY OF 
FAIRMONT AND CITY OF MANNINGTON FOR PURPOSES OF SELLING, 
FURNISHING AND DELIVERING POTABLE WATER TO THE CITY OF 
MANNINGTON 

Mayor Fantasia entertained a motion for the introduction of an ordinance approving the 
amended agreement between the City of Fairrnont and the City of Mannington. 

Motion: 

Councilmember Warner moved for the introduction of the proposed ordinance and the reading 
of a synopsis in lieu of the entire ordinance. The motion was seconded by Councilmember 
Straight. 

. . The Clerk read the proposed ordinance by synopsis for the first time. 
. . 

The Mayor asked the Clerk to set a public hearing date for February 28,2006. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE AMENDING AND SUPPLEMENTING PART FIVE, GENERAL 
OFFENSES CODE OF THE FAIRMONT CITY CODE, MORE PARTICULARLY, 
ARTICLE 521 LIQUOR CONTROL, THEREOF, TO PROHIBIT THE POSSESSION, 

0 CQNSkTMBTION, OW PURCHASE OF ANY NONINTOXICATING BEER, %VINE OR 
ALCOHOL BY A PERSON UNDER THE AGE OF TWENTY-ONE, AND TO 
PROVIDE A PENALTY THEREFOR, TO BE CODIFIED AS 521.14 UNLAWFUL 
ACTS BY PERSONS UNDER THE AGE OF TWENTY-ONE 

0 Mayor Fantasia entertained a motion for the introduction of an ordinance prohibiting the 
possession of alcohol by any person under the age of twenty-one. 

Motion: 

0 Councilmember Talerico moved for the introduction of the proposed ordinance and the 
reading of a synopsis in lieu of the entire ordinance. The motion was seconded by 
Councilmember Mainella. 

The Clerk read the proposed ordinance by synopsis for the first time. 

(1 
The Mayor asked the Clerk to set a public hearing date for February 28,2006. 



IN RE: SUSPEND RULES AND AMEND AGENDA 

The Mayor moved to suspend the rules and amend the agenda to include the first reading of 
the private club ordinance with the first reading of the non-intoxicating beer ordinance. The 
motion was seconded by Councilmember Talerico. 

Roll call was taken by the Clerk. 

The Mayor declared the rules suspended and the agenda amended by unanimous vote of those 
Councilmembers present. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE AMENDING AND SUPPLEMENTING PART SEVEN, BUSINESS AND 
TAXATION CODE, OF THE FAIRMONT CITY CODE, MORE PARTICULARLY, 
ARTICLE 751 NON-INTOXICATING BEER, SECTION 06 PREREQUISITES TO 
ISSUANCE, THEREOF, TO PROVIDE AS AN ADDITIONAL PREREQUISITE TO 
LICENSING THAT THE PROPOSED BUSINESS LOCATION HAS NOT WITHIN 
THE TWELVE MONTHS IMMEDIATELY PRECEDING THE DATE OF 
APPLICATION BEEN THE LOCATION OF THREE (3) OR MORE SEPARATE 
VIOLATIONS OF ANY STATE, FEDERAL OR LOCAL ALCOHOL BEVERAGE 
CONTROL LAW, STATUTE OR ORDINANCE OR ANY RULE OR REGULATION 

Mayor Fantasia entertained a motion for the introduction of an ordinance to provide for a 
prerequisite t'o licensing for non-intoxicating beer. 

Motion: 

Councilmember Warner moved for the introduction of the proposed ordinance and the reading 
of a synopsis in lieu of the entire ordinance. Councilmember Straight seconded the motion. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing date for February 28,2006. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE AMENDING AND SUPPLEMENTING PART SEVEN, BUSINESS AND 
TAXATION CODE, OF THE FAIRMONT CITY CODE, MORE PARTICULARLY, 
ARTICLE 753, PRIVATE CLUBS, SECTION 02 APPLICATION, THEREOF, TO 
PROVIDE AS A PREREQUISITE TO LICENSING THAT THE PROPOSED 
BUSINESS LOCATION HAS NOT WITHIN THE TWELVE MONTHS 
IMMEDIATELY PRECEDING THE DATE OF APPLICATION BEEN THE 
LOCATION OF TMREE (3) OR MORE SEPARATE VIOLATIONS OF ANY STATE, 
FEDERAL OR LOCAL ALCOHOL BEVERAGE CONTROL LAW, STATUTE OR 
ORDINANCE OR ANY RULE OR REGULATION 



Mayor Fantasia entertained a motion for the introduction of an ordinance to provide for a 
prerequisite to licensing for private clubs. 

0 
Motion: 

Councilmember Warner moved for the introduction of the proposed ordinance and the reading 
of a synopsis in lieu of the entire ordinance. Councilmember Straight seconded the motion. 

0 The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing date for February 28,2006. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
0 ORDINANCE AMENDING AND SUPPLEMENTING PART NINE, STREETS, 

UTILITIES AND PUBLIC SERVICES CODE, OF THE CITY OF FAIRMONT CODE, 
AND MORE PARTICULARLY CHAPTER THREE, UTILITIES, TO PROVIDE FOR 
AND ESTABLISH MTES, FEES AND CHARGES FOR THE STORMWATER 
SYSTEM AND STORMWATER WORKS PROVIDED BY THE CITY OF 

C FAIRMONT STORMWATER UTILITY AND TO FURTHER PROVIDE FOR THE 
ENFORCEMENT AND COLLECTION THEREOF, WHICH ORDINANCE IS TO BE 
CODIFIED AS ARTICLE 945, STORMWATER RATES AND CHARGES, OF SAID 
CODE 

0 Mayor Fantasia entertained a motion for the introduction of an ordinance establishing the 
rates to be charged for the Stormwater Utility System. 

I Motion: 

Councilmember Tennant moved for the introduction of the proposed ordinance and the 
reading of a synopsis in lieu of the entire ordinance. Councilmember Mainella seconded the 
motion. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing date for March 14,2006. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEAFUNG, AN 
ORDINANCE OF THE CITY OF FAIRMONT AMENDING AND SUPPLEMENTING 
ORDINANCE NO. 672, AS AMENDED, WHICH ORDINANCE IS CODIFIED AS 
CITY OF FAIRNONT CODE ARTICLE 925 "SEWER CHARGES1', AND MORE 
PARTICULARLY SECTION 925.02 "RATES, FEES AND CHARGES" THEREOF, 
TO PROVIDE FOR AND ESTABLISH INCREASED RATES, FEES AND CHARGES 
FOR THE USE OF THE CITY'S SEWAGE SYSTEM FOR ALL CLASSES OF 
CUSTOMERS, EXCLUDING THE MEREDITH SPRINGSJDAKOTA EXTENSION 



Mayor Fantasia entertained a motion for the introduction of an ordinance providing for an 
increase in sewer rates. 

Motion: 

Councilmember Tennant moved for the introduction of the proposed ordinance and the 
reading of a synopsis in lieu of the entire ordinance. The motion was seconded by 
Councilmember Talerico. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing date for March 14,2006. 

IN RE: ADOPTION, A RESOLUTION TO SUPPORT THE CONCEPT THAT 
DECEMBER 6 BE DESIGNATED ANNUALLY AS "MINER'S DAY" IN THE STATE 
OF WEST VIRGINIA 

Mayor Fantasia entertained a motion for the adoption of a resolution supporting the concept 
that December 6 be designated annually as "Miner's Day" in the State of West Virginia. 

Motion: 

Councilmember Mainella moved for the adoption of the proposed resolution. The motion was 
seconded by Councilmember Tennant. 

The Clerk read the proposed resolution in its entirety for the first time. 

Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of those Councilmembers 
present. 

ADJOURNMENT 

Mayor Fantasia entertained a motion for adjournment. 

Motion: 

Councilmember Mainella moved to adjourn the meeting. The motion was seconded by 
Councilmember Talerico . 

The Mayor declared the meeting adjourned by voice vote of Council at 7:20 p.m. 



March 14,2006 

The regular meeting of the City Council of the City of Fainnont was held at 7:00 p.m. on the 
1 4 ~ ~  day of March, 2006, at the J. Harper Meredith Building in Fairmont, West Virginia. 

Mayor Fantasia called the meeting to order. 

Councilmembers present were: 

First District 
Second District 
Third District 
Fourth District 
Fifth District 
Sixth District 
Seventh District 
Eighth District 

Anthony Talerico 
Burley (Butch) Tennant 
Nick L. Fantasia 
Marlene Mitchell 
Fran Warner 
De'Andrea Bussey 
S. Scott Sears 
Thomas Mainella 

Absent: 

Ninth District Ronald J. Straight 

Also present were: 

City Manager Bruce McDaniel 
City Clerk Janet L. Keller 
Finance Director Eileen Layman 
Utility Manager David Sago 

IN RE: EXCUSE COUNCILMEMBER STRAIGHT 

Councilmember Sears reported that Councilmember Straight was absent due to an illness and 
asked to be excused fiom tonight's meeting. He then moved to excuse Councilmember 
Straight. The motion was seconded by Councilmember Bussey. 

The Mayor declared Councilmember Straight excused fiom tonight's meeting by voice vote 
of Council. 

IN RE: OPENING CEREMONIES 

Rev. Jeremiah Jasper gave the invocation followed by the Pledge of Allegiance to the Flag led 
by Councilmember Warner. 



APPROVAL OF MINUTES 

Mayor Fantasia noted that each member of Council had received a copy of the minutes from 
the regular meeting held on February 28, 2006. He asked if there were any corrections, 
deletions, or amendments. 

Councilmember Warner moved to approve the minutes as submitted. Councilmember Tennant 
seconded the motion. 

The Mayor declared the minutes approved as submitted by voice vote of Council. 

PUBLIC HEARINGS 

IN RE: AN ORDINANCE AMENDING AND SUPPLEMENTING PART NINE, 
STREETS, UTILITIES AND PUBLIC SERVICES CODE, OF THE CITY' OF 
FAIRMONT CODE, AND MORE PARTICULARLY CHAPTER THREE, UTILITIES, 
TO PROVIDE FOR AND ESTABLISH RATES, FEES AND CHARGES FOR THE 
STORMWATER SYSTEM AND STORMWATER WORKS PROVIDED BY THE 
CITY OF FAIRMONT STORMWATER UTILITY AND TO FURTHER PROVIDE 
FOR THE ENFORCEMENT AND COLLECTION THEREOF, WHICH ORDINANCE 
IS TO BE CODIFIED AS ARTICLE- 945, STORMWATER RATES AND CHARGES, 
OF SAID CODE 

Ci 
Pursuant to a Notice duly published in the Times-West Vir~nian on February 20, 2006 and 
February 27, 2006, a public hearing was convened to obtain citizen input on an ordinance 
providing for and establishing Stormwater Utility rates. 

G 
The Mayor asked if anyone desired to speak to the proposed ordinance. 

DAVID SAGO, Utility Manager, spoke in favor of the proposed ordinance. He explained 
that this was the third in a series of ordinances to establish our Stormwater Utility under the 
Sanitary Sewer Board and to start managing our stormwater in the City of Fairmont and 
comply with all State and Federal regulations. He then asked Council to support this 
ordinance. 

There being no others to speak, the public hearing was called to a close at 7:04 p.m. 

IN RE: - AN ORDINANCE OF THE CITY OF FAIRMONT AMENDING AND 
SUPPLEMENTING ORDINANCE NO. 672, AS AMENDED, WHICH ORDINANCE 
IS CODIFIED AS CITY OF FAIRMONT CODE ARTICLE 925 "SEWER 
CHARGES", AND MORE PARTICULARLY SECTION 925.02 "RATES, FEES AND 
CHARGES"' THEREOF, TO PROVIDE FOR AND ESTABLISH INCREASED 
RATES, FEES AND CHARGES FOR THE USE OF THE CITY'S SEWAGE SYSTEM 
FOR ALL CLASSES OF CUSTOMERS, EXCLUDING THE MEREDITH 
SPRINGS/DAKOTA EXTENSION 



Pursuant to a Notice duly published in the Times-West Virginian on February 20, 2006 and 
February 27, 2006, a public hearing was convened to obtain citizen input on an ordinance 

Cl providing for an increase in sewer rates. 

The Mayor asked if anyone desired to speak to the proposed ordinance. 

DAVID SAGO, Utility Manager, spoke in favor of the proposed ordinance. He explained 
0 ... , . that ~ 

this was a very important ordinance to continue to be very pro-active and manage our 
MPDS permit under the Sanitary Sewer Board. He noted this ordinance is basically for the 
sewer project, to manage our CSO overflows which are mandated throughout long-term 
control plan and our MPDS permit by the EPA to do so. He then asked Council to support 
this ordinance so we can continue to meet our MPDS permit and move the project forward. 

There being no others to speak, the public hearing was called to a close at 7:05 p.m. 

IN R3E: CITY OF FAIRMONT'S FISCAL YEAR 2006-2007 CITY BUDGETS: 
GENERAL FUND, WATER FUND, PARKING FUND, COAL SEVERANCE, AND 
OUTSIDE AGENCIES 

Pursuant to a Notice duly published in the Times-West Virginian on February 20, 2006 and 
February 27, 2006, a public hearing was convened to obtain citizen input regarding the 2006- 
2007 City Budgets. 

The Mayor asked if anyone desired to speak to the proposed budget. 

EILEEN LAYMAN, Finance Director, stated that the budget presented tonight in resolution 
format is the one that was presented to Council in two consecutive work sessions. She noted 
that no changes were made to the budget from the work session. 

There being no others to speak, the public hearing was called to a close at 7:06 p.m. 

ANNOUNCEMENTS 

There were no announcements at this meeting. 

CITIZENS PETITIONS 

IN RE: MARION COUNTY DVD 

TINA SHAW, President of the Marion County Chamber of Commerce, presented each 
Councilmember of a copy of the recently completed Marion County DVD. She reported that 
this was a Marion County relocation and image DVD and is a product to market and sell 
Marion County. 



IN RE: CHAMBER OF COMMERCE TO SUPPORT MUNICIPAL LEVY 

TINA SHAW, President of the Marion County Chamber of Commerce, presented Council 
with a copy of a resolution that the Chamber adopted in support of the Municipal Levy to be 
placed on the May gth primary ballot. 

IN RE: MARION COUNTY HOME AND GARDEN EXPO 

TINA SHAW reported that this weekend is the Marion County Chamber Home and Garden 
Expo at the Marion County Armory. She noted that it will start Saturday from 9:00 a.m. to 
5:00 p.m. and Sunday from 12:OO p.m. to 4:00 p.m. ' 

CITY MANAGER3 REPORT 

IN RE: 1-79 CORRIDOR MEETING 

The City Manager reported that the summit that was being called in Harrison County between 
governing bodies along 1-79 corridor has been cancelled and will be rescheduled at a later 
date. 

CONSIDERATION OF COUNCIL BUSINESS 

IN RE: ADOPTION, AN ORDINANCE AMENDING AND SUPPLEMENTING 
PART NINE, STREETS, UTILITIES AND PUBLIC SERVICES CODE, OF THE 
CITY OF FAIRMONT CODE, AND MORE PARTICULARLY CHAPTER THREE, 
UTILITIES, TO PROVIDE FOR AND ESTABLISH RATES, FEES AND CHARGES 
FOR THE STORMWATER SYSTEM AND STORMWATER WORKS PROVIDED 
BY THE CITY OF FAIRMONT STORMWATER UTILITY AND TO FURTHER 
PROVIDE.FOR THE ENFORCEMENT AND COLLECTION THEREOF, WHICH 
ORDINANCE IS TO BE CODIFIED AS ARTICLE 945, STOPWIWATER RATES 
AND CHARGES, OF SAID CODE 

Mayor Fantasia entertained a motion for the adoption of an ordinance providing for and 
establishing Stormwater Utility rates. 

Motion: 

Councilmember Bussey moved for the adoption of the proposed ordinance. The motion was 
seconded by Councilmember Sears. 

Roll call was taken by the Clerk. 

The Mayor declared the ordinance adopted by unanimous vote of those Councilmembers 
present and the ordinance designated as Ordinance No. 133 8 was duly adopted. 



IN RE: ADOPTION, AN ORDINANCE OF THE CITY OF FAIRMONT 
AMENDING AND SUPPLEMENTING ORDINANCE NO. 672, AS AMENDED, 
WHICH ORDINANCE IS CODIFIED AS CITY OF FAIRMONT CODE ARTICLE 
925 "SEWER CHARGES", AND MORE PARTICULARLY SECTION 925.02 
"RATES, FEES AND CHARGES1' THEREOF, TO PROVIDE FOR AND ESTABLISH 
INCREASED RATES, FEES AND CHARGES FOR THE USE OF THE CITY'S 
SEWAGE SYSTEM FOR ALL CLASSES OF CUSTOMERS, EXCLUDING THE 
MEREDITH SPRINGS/DAKOTA EXTENSION 

Mayor Fantasia entertained a motion for the adoption of an ordinance increasing sewer rates. 

Motion: 

Councilmember Bussey moved for the adoption of the proposed ordinance. The motion was 
seconded by Councilmember Mainella. 

Roll call was taken by the Clerk. 

The Mayor declared the ordinance adopted by unanimous vote of those Councilmembers 
present and the ordinance designated as Ordinance No. 1339 was duly adopted. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE AMENDING AND SUPPLEMENTING PART SEVEN, BUSINESS AND 
TAXATION CODE, OF THE FAIRMONT CITY CODE, MORE PARTICULARILY, 
ARTICLE 751 NON-INTOXICATING BEER, SECTION 06 PREREQUISITES TO 
ISSUANCE, THEREOF, TO PROVIDE AS AN ADDITIONAL PREREQUISITE TO 
LICENSING THAT THE PROPOSED BUSINESS LOCATION HAS NOT WITHIN 
THE TWELVE CONSECUTIVE MONTHS IMMEDIATELY PRECEDING THE 
DATE OF APPLICATION BEEN THE LOCATION OF THREE (3) OR MORE 
SEPARATE VIOLATIONS OF ANY OF THE PROVISIONS OF WEST VIRGINIA 
CODE $60-8-20(c), $60-7-12(a)(3), $60-7-12(a)(6), $11-16-18(a)(3), OR $60-3A-25(a)(2) 
OR ANY RULE OR REGULATION PROMULGATED THEREUNDER BY THE 
WEST VIRGINIA ALCOHOL BEVERAGE CONTROL ADMINISTRATION 

Mayor Fantasia entertained a motion for the introduction of an ordinance regarding an 
additional prerequisite to licensing for non-intoxicating beer regarding underage drinking. 

Motion: 

Councilmember Talerico moved for the introduction of the proposed ordinance and the 
reading of a synopsis in lieu of the entire ordinance. The motion was seconded by 
Councilmemb er Warner. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing for March 28,2006. 



IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE AMENDING AND SUPPLEMENTING PART SEVEN, BUSINESS 
AND TAXATION CODE, OF THE FAIRMONT CITY CODE, MORE 
PARTICULARLY, ARTICLE 753 PRIVATE CLUBS, SECTION 02 APPLICATION, 
THEREOF, TO PROVIDE AS A PREREQUISITE TO LICENSING THAT THE 
PROPOSED BUSINESS LOCATION HAS NOT WITHIN THE TWELVE 
CONSECUTIVE MONTHS IMMEDIATELY PRECEDING THE DATE OF 
APPLICATION BEEN THE LOCATION OF THRlEE (3) OR MORE SEPARATE 
VIOLATIONS OF ANY OF THE PROVISIONS OF WEST VIRGINIA CODE $60-8- 
20(c), $60-7-12(a)(3), $60-7-12(a)(6), $11-16-18(a)(3), OR $60-3A-25(a)(2) OR ANY 
RULE OR REGULATION PROMULGATED THEREUNDER BY THE WEST 
VIRGINIA ALCOHOL BEVERAGE CONTROL ADMINISTRATION 

Mayor Fantasia entertained a motion for the introduction of an ordinance regarding a 
prerequisite to licensing for private clubs regarding underage drinking. 

Motion: 

Councilmember Talerico moved for the introduction of the proposed ordinance and the 
reading of a synopsis in lieu of the entire ordinance. Councilmember Mainella seconded the 
motion. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing for March 28,2006. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE AMENDING AND SUPPLEMENTING PART SEVEN, BUSINESS 
AND TAXATION CODE, OF THE FAIRMONT CITY CODE, MORE 
PARTICULARLY, ARTICLE 767 RETAIL SALE OF LIQUOR THEREOF TO 
PROVIDE AS A PREREQUISITE TO LICENSING THAT THE PROPOSED 
BUSINESS LOCATION HAS NOT WITHIN THE TWELVE CONSECUTIVE 
MONTHS IMMEDIATELY PRECEDING THE DATE OF APPLICATION BEEN 
THE LOCATION OF THREE (3) OR MORE SEPARATE VIOLATIONS OF ANY 
OF THE PROVISIONS OF WEST VIRGINIA CODE $60-8-20(c), $60-7-12(a)(3), $60- 
7-12(a)(6), or $11-16-18(a)(3) or $60-3A-25(a)(2) OR ANY RULE OR REGULATION 
PROMULGATED THEREUNDER BY THE WEST VIRGINIA ALCOHOL 
BEVERAGE CONTROL ADMINISTRATION 

Mayor Fantasia entertained a motion for the introduction of an ordinance regarding a 
prerequisite to licensing for retail sale of liquor regarding underage drinking. 

Motion: 



Councilmember Bussey moved for the introduction of the proposed ordinance and the reading 
of a synopsis in lieu of the entire ordinance. Councilmember Talerico seconded the motion. 

The Clerk read the proposed ordinance by synopsis for the first time. / 

The Mayor asked the Clerk to set a public hearing for March 28,2006. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE AMENDING AND SUPPLEMENTING PART SEVEN, BUSINESS 
AND TAXATION CODE, OF THE FAIRMONT CITY CODE, MORE 
PARTICULARLY, ARTICLE 765 WINE DISTRIBUTORS AND RETAILERS 
THEREOF TO PROVIDE AS A PREREQUISITE TO LICENSING THAT THE 
PROPOSED BUSINESS LOCATION HAS NOT WITHIN THE TWELVE 
CONSECUTIVE MONTHS IMMEDIATELY PRECEDING THE DATE OF 
APPLICATION BEEN THE LOCATION OF THREE (3) OR MORE SEPARATE 
VIOLATIONS OF ANY OF THE PROVISIONS OF WEST VIRGINIA CODE $60-8- 
20(c), $60-7-12(a)(3), 560-7-12(a)(6), OR $11-16-18(a)(3) OR $60-3A-25(a)(2) OR ANY 
RULE OR REGULATION PROMULGATED THEREUNDER BY THE WEST 
VIRGINIA ALCOHOL BEVEIUGE CONTROL ADMINISTRATION 

Mayor Fantasia entertained a motion for the introduction of an ordinance regarding a 
prerequisite to licensing for wine distributors and retailers regarding underage drinking. 

Motion: 

Councilmember Warner moved for the introduction of the proposed ordinance and the reading 
of a synopsis in lieu of the entire ordinance. Councilmember Bussey seconded the motion. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing for March 28,2006. 

IN RE: ADOPTION, A RESOLUTION APPROVING CITY OF FAIRMONT'S 
FISCAL YEAR 2006-2007 CITY BUDGETS: GENERAL FUND, WATER FUND, 
PARKING FUND, COAL SEVERANCE AND OUTSIDE AGENCIES 

Mayor Fantasia entertained a motion for the adoption of a resolution approving the 2006-2007 
City Budgets. 

Motion: 

Councilmember Bussey moved for the adoption of the proposed resolution and the reading of 
a synopsis in lieu of the entire resolution. Councilmember Tennant seconded the motion. 

The Clerk read the proposed resolution by synopsis for the first time. 



Discussion: 

Councilmember Mainella noted that he left the work session early when it was being 
discussed about the full-time City Attorney. He then asked how that was resolved. 

The City Manager replied that it was funded in this budget. 

Councilmember Mainella stated that he thought we were going to delay the adoption of the 
budget until we found out about the levy. 

The Mayor said no, you adopt the budget but you adapt with the levy. 

The City Manager said that you set the levy rates after the levy vote and if the levy passes, 
this is the budget and if it does not, you amend two line items. 

Councilmember Mainella asked if it has to be passed first. 

Mr. McDaniel explained that we have a special bill at the legislature allowing us to do that. 
I f ?  
I -- 

Councilmember Mainella asked if we still have to submit the budget to the State Tax 
Department by a certain day. 

The Mayor noted that was correct. 
0 

Roll call was taken by the Clerk and the following votes were recorded: 

Councilmember Warner Yes Councilmember Bussey Yes 
Councilmember Mainella No Councilmember Talerico Yes 

c'. Councilmember Sears Yes Councilmember Mitchell Yes 
Councilmember Tennant Yes Mayor Fantasia Yes 

The Mayor declared the resolution adopted by majority vote of those Councilmembers 
present. 

C? 
IN RE: ONE RE-APPOINTMENT, NORTH CENTRAL WEST VIRGINIA 
COMMUNITY ACTION BOARD, FOR AN INDEFINITE TERM 

The Mayor entertained a motion for a re-appointment to North Central West Virginia 

(Tj 
Community Action Board for an indefinite term. 

Motion: 

Councilmember Bussey moved to re-appoint Rev. Jeremiah Jasper to the North Central West 
Virginia Community Action Board for an indefinite term. The motion was seconded by 

( I Councilmember Warner. 



Roll call was taken by the Clerk. 

The Mayor declared Rev. Jeremiah Jasper re-appointed to the North Central West Virginia 
Community Action Board for an indefinite term by unanimous vote of those Councilmembers 
present. 

ADJOURNMENT 

Mayor Fantasia entertained a motion for adj ournrnent. 

Motion: 

Councilmember Mainella moved to adjourn the meeting. The motion was seconded by 
Councilmember Sears. 

The Mayor declared the meeting adjourned by voice vote of Council at 7:25 p.m. 
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PUBLIC SERVICE COMMISSION 
OF WEST. VIRGINIA 

CHARLESTON 

Entered: August 11, 2006 

CASE NO. 06-0348-S-CN 

CITY OF FAIRMONT SANITARY BOARD 
Application for a certificate of convenience and 
necessity for the construction, operation and 
maintenasce of certain upgrades and improvements 
within twenty (20) designated areas of the 
City of Fairmont Sanitary Board's existing 
collection system to eliminate or reduce inflow 
and infiltration and to provide for the replacement 
and relocation of certain antiquated collection lines. 

CASE NO. 06-0417-S-MA 

CITY OF FAImONT, 
a municipal corporation, 

Investigation and suspension of increase 
in sewer rates and charges as a result of 
petitions filed in accordance with West 
Virqinia Code S24-2-4b. 

RECOMMENDED DECISION 

Case No. 06-0348-S-CN 

On March 20, 2006, the City of Fairmont Sanitary Board (Board) filed 
an application, duly verified, for a certificate to construct certain 
additions and improvements to its sanitary sewer system at Fairmont, 
Marion County, West Virginia. The Board's proposed upgrades and 
improvements are to reduce inflow and infiltration and remove, replace 
and relocate sewage collection lines to comply with its current NPDES 
permit. The project, to consist of twenty (20) sub-projects, will permit 
the Board to continue to serve its 10,311 customers, including five (5) 
bulk treatment customers. 

The $6,700,000 project is to be financed, without interim financing, 
with a twenty (20) year $5,577,760.00 loan from the West Virginia Water 
Development Authority at two percent (2%) interest and a one percent (1%) 
administrative fee; a ten (10) year $160,000 loan from Capitol Lease at 



seven percent (7%) interest; and a $962,240.00 ~edkral Assistance Grant 
from the FY 2005 Appropriations Act. 

Rates, through the City's municipal appeal proceeding, were proposed 
to increase by 24.72%, resulting in an additional $651,557 in'revenues 
over current levels. The average monthly bill for 4,500 gallons will 
increase from $14.90 to $18.59 for residential and commercial customers. 
The proposed rate increase was not to impact the rates currently chaxged 
to the Board's customers. who are located within . the Meredith 
Springs/Dakota Sewer Line Extension. 

By Notice .of Filing Order ,entered on March 20, 2006, the city of 
Fairmont Sanitary Board was ordered to.give notice of the filing of the 
application by publishing .a copy 0.f the Notice of Filing once in a 
newspaper, duly qualified by the secretary of State, publikhed'and of 
general circulation in Harion County, making due return to the C.ommission 
of proper cert-ification of publication immediately thereafter. The Notice 
provided that anyone desiring to. protest or intervene. should file a 
written protest or notice of intervention. within thirty (30) days 
following the date. of. .publication, unless otherwise, modified by 
Commission Order. The Notice sf Filing w a r ~ c d  that failure to timely 
protest or intervene could af.fect one's right to protest aspects of the 
certificate case, including any associated rate increases or to. 
participate in future proceedings. The Notice went on to state that all 
protests or requests to intervene should briefly state the reason for the. 
protest or intervention. Further, requests to intervene had to comply 
with the Commissionrs rules on intervention set forth in %he Commissionfs 
Rules of Practice and Procedure. Finally, the Order stated that, if no 
protests were received within the 30-day per.iod, the Commission could 
waive formal hearing and. grant the application based, on the evidence 
submitted with the application and the Commission's review thereof. 

On April 3, 2006, the City of Fairmont Sanitary Board's Petition to 
Waive Customer Notification Requirement was filed. Specifically, the 
Board requested waiver of that portion of the customer notification 
requirement, - pursuant to Rule 10.3. d of the Commission' s Rules of 
Practice and Procedure, which requires that, whenever a utility seeks a 
rate increase in a certificate application, the utility, within thirty 
(30) days of the date of the Commissionrs Notice of Filing Order, must 
have completed the mailing of a separate notice to each of its customers 
by one (1) or a combination of three (3) methods. The Board represented 
that no rate increase is sought as part of the certificate application. 
The Board contended that, by complying with the provisions' of West 
Virsinia Code 624-2-4b and Rule 150-2-22.1.c.1.3 of the Commission's 
Rules of Practice and Procedure regarding the-rate ordinance, the Board 
had notified its customers of the proposed rate increase. 

On April 6, 2006, staff filed a letter indicating its agreement with 
the Board's request to have the further notice requirement waived. 

On April 24, 2006, Staff Attorney Carrie Freeman filed the Initial 
Joint Staff ~emorandum to which was' attached the April 20, 2006 Initial 
Memorandum prepared by James C. Weimer, P.E., Engineer 11, Engineering 
Division, -and Scott McNeely, Utilities Analyst 11, Water and Wastewater 
Division. Staff reported that the project, at a total project cost of 
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$6,700,000, is fully funded and will require a rate in~rease to support 
the new debt. Staff recommended that the certificate case be 
consolidated with the City's pen8ing municipal appeal case since the 
certificate case,s outcome is dependent upon the'final rate recommended 
in the municipai appeal. Staff recommended that the certificate case be 
referred to the Division of Administrative Law Judges for disposition. 

On ~ ~ r i l '  25, 2006, Staffr s Motion to Consolidate was filed. Staff 
requested that, in the interest- of judicial economy, the Commission 
,consolidate the instant case, Case No. 06-0348-S-CN, with Case No. 06- 
0417-S-MA. Staf5,represented that Case No. 06-0348-S-CN required a rate 
increase which resulted in the ,municipal appeal case,' Case No. 06-04 17-S- 
MA. S.taf f . recommended that the. deadl.ines for, the Final ~oint Staff 
Memorandum in case No. 06-0348-S-CN, currently June 19, 2006, and the. 
Final Staff Report in Case No. 06-0417-S-MA, currently June 27, 2006, be 
consolidated to the same date of June 27, 2006: 

By Commission Order dated May 3, 2006, the proceeding was referred 
to the Division of Administrative Law Judges with a decision due date of 
on or before August' 2, 2006, if there have been no public protests' to the 
application within thirty (30) days after the required notice has been 
provided. If a public protest is. received within thirty .(30) days after 
the required notice has been prov'ided, the .decision due date for the 
,Division of Administrative Law Judges is on or before October 16,'2006. 

On May 8, 2006, the Board submitted the affidavit of publication 
from the Times-West Virainian, a newspaper published and generally 
circulated in Marion County, demonstrating th.at the Notice of Filing for 
the application was published in that newspaper on March 31, 2006. The 
30-day protest peri0.d expired on May 1, 2006, with no protests having 
been filed in response thereto either as of that date or as of the date 
of this Recommended Decision. 

On May 8, 2006, the Board also filed the domestic return receipts 
evidencing notification to the Board's five (5 . )  bulk rate customers of 
the application's filing as required by Rule 10.3.d of the Coinmissionrs 
.Rules of Practi'ce and Procedure. 

Case No. 06-0417-S-MA 

On March 14, 2006, the City of Fairmont (City) adopted an ordinance 
to increase the rates and charges of sewer customers of the City to 
become effective, May 1.3, 2006. 

On March 31, 2006, the Commission received a letter of protest from 
the Town of Monongah (Town), a resale customer of the City. The Town 
objected to the proposed rate increase on the basis of discrimination and 
requested suspension of any sewer increases and Commission review of the 
ordinance pursuant to Rule 44 of the Commission's ~uies for the 
Construction 'and FAlinq of Tariffs under West Virqinia Code 824-2-4b. 

On April 4, 2006, the Commission invoked its jurisdiction over the 
City's sewer rates, suspended the proposed rates and charges until 
September 10, 2006, and referred the proceeding to the Division of 
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~dminiskrative Law Judges, requiring a decision to be rendered on or 
before August 11, 2006. The Commission' required Staff to submit its 
report on or before June 27, 2006. 

On April 19, 2006, Staff Attorney C. Terry Owen filed the Initial 
Joint Staff Memorandum, to which was attached the April 14, 2006 Initial 
Internal Memorandum prepared by Scott McNeely, Utilities Analyst II., 
Water and.Wastewater Division; Karen L. Buckley, Utilities ~nalyst 11, 
Water and Wastewater Division; and James Spurlock, Technical Analyst.1, 
Engineering Division. Mr. Owen represelited that the CityI.6 ordinance 
increases rates and charges for sewer.service by approximately twenty- 
five percent (25%) and will increase annual revenue by approximately 
$651,557.00.. The average, residential customer's monthly. bill will 
increase by $3;69, from $14.90. to $1.8.59. On March 20, 2006, the City 
also filed an application for a certificate of convenience and'necessity 
to upgrade and improve its collection'system to ,comply with the Federal 
Clean Water Act. Staff reported that the certificate application,was the 
.,main reason.for the rate ordinance. The City's sewer operating revenue 
for the fiscal year ending June 30, ,2005, was $2,872,193. Staff will 
perform a class cost of service study of the City's sewer .operations 
based on.fisca1 year 2004-2005. 

, . On April 21, 2006, .Deputy Chief Administrative Law Judge Ronnie 2. 
McCann issued an Order appointing Deborah Yost VanDervort .as the 
Administrative Law Judge to review this matter, conduct a hearing and 
render a recommended decision. 

. By Procedural Order dated April 21, 2006, 'this proceeding. was set 
for hearing on July 6, 2006, at 10:OO a.m., at the Fairmont City-County 
Complex, Council Chambers, J. Harper Meredith Building, Room 303, 200 
Jackson Street,, Fairmont, West Virginia. The City of Fairmont was 
ordered to publish a Notice of Hearing and provide pubiication 
affidavits. 

On April 25, 2006, Staffr s ~otion' to Consolidate was filed. Staff 
requested that, in the interest of judicial economy', the Commission 
consolidate the instant case, Case No. 06-0417-S-MA, with Case No. 06- 
0348-S-CN. Staff represented that Case No. 06-0348-S-CN required a rate 
increase which resulted in the municipal appeal case, Case No. 06-0417-S- 
MA. Staff recommended that the deadlines for the Final Joint S-taaf 
Memorandum in Case No. 06-0348-S-CN, currently June 19, 2006, and the 
Final. Staff Report in Case No. 06-0417-S-MA, currently June 27, 2006, be 
consolidated to the same date of June 27, 2006. 

On May 25, 2006, the Town of Monongahr s Motion to Intervene was 
filed. 

Consolidated Cases 

By Commission Order entered on June 14, 2006, the Administrative Law 
Judger s decision due date in, Case No. 06-0348-S-CN was extended until 
August 11, 2006, to coincide with Case No. 06-0417-S-MA. 
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By Procedural Order da ted  June 16, 2006, Case No. 06-0348-S-CN and 
C a s e  No. 06-0417-S-MA were consolidated.  The deadline f o r  t h e  F i n a l  J o i n t  
S t a f f  Memorandum i n  Case No. 06-0348-S-CN was revised  t o  June 27 ,  2006, 
t h e  same date  a s  the  due d a t e  f o r  the  Final  S ta f f  Report i n  Case No. 06- 
0417-S-MA and the  procedural schedule i n  Case No. 06-0417-S-MA was 
appl i@d t o  Case No. 06-0348-S-CN. Additionally,  t h e  Town of Monongahrs 
Motion t o  Intervene i n  Case No. 06-0417-S-MA was granted. 

On ~ u n e  23, 2 0 0 6 ,  t h e  Board , f i l e d  a Requqst f o r  Consideration of 
Spending Additions. 

'On June 2 7 ,  2 0 0 6 ;  S taf f  Attorneys Freeman and Owen f i l e d  t h e  Further  
J o i n t  Staff  Memorandum.and wrote t h a t  S taf f  would be unable t o  meet t h e  
June 2 7 ,  2006. deadline . f o r  t h e  Fina l  .Joint  s t a f f  Memorandum i n  t h e  
c.onsolidated cases.  Legal S taf f  an t ic ipa ted  t h a t  t h e  Technical S ta f f  
memorandum would be . f i l e d  June 2 9 ,  2006, and Legal, S ta f f  would then  f i l e  1 i t s  memorandud a s  t imely as possible .  

By Procedural Order dated June 2 9 ,  2006., S ta f f  was requi red  t o  
immediately f i l e  the  F ina l  J o i n t  Staff  Hemorandurn 'in Case No. 06-0348-S- 
CN and t h e  F i n a l . S t a f f  Report i n  Case,No. 06-0417-S-MA. 

On June 2 9 ,  2006, M s .  Freeman and M r .  Owen f i l e d  t h e  F ina l  J o i n t  
S t a f f  Memorandum t o  which was attached t h e  June 29, 2006 F ina l  I n t e r n a l  
Memorandum prepared by M r .  Weimer and M r .  McNeely i n  Case No. 06-0348-S- 
CN and t h e  June 2 9 ,  2006 S ta f f  Report prepared i n  Case N o .  06-0417-S-MA. 

On Ju ly  6, 2006, t h e  hearing took place as schedules. -C. Terry 
Owen, Esquire, and Carr ie  Freeman, Esquire, represented Commission S t a f f ;  
Kevin V. Sansalone, Esquire, represented t h e  City of Fairmont; and Thomas 
R. Michael, Esquire, represented t h e  Town of Monongah. . ~ h r e e  ( 3 )  
e x h i b i t s  were entered i n t o  evidence: Board One (Af f idav i t  of 
Pub l i ca t ion)  ; Staff  One ( F i n a l  J o i n t  Staff  Memorandum.) ; and S ta f f  Two 
( F i n a l  Staff  Report) . Although Staf f  One and S ta f f  Two were not  formally 
r e c e i v e d . i n t o  evidence a t  t h e  hearing, both S ta f f  One and S ta f f  Two w i l l  
be  received in to .evidence  through t h i s  Recommended Decision. .No members 
of the public attended t h e  hearing , t o  make comment. 

On July 7, 2006 ,  M r .  Owen and M s .  Freeman f i l e d  t h e  Second F ina l  
J o i n t  Staff  Memorandum t o  'which was at tached t h e  J u l y  6 ,  2006 Post- 
Hearing Memorandum prepared by M r .  McNeelp, M s .  Buckley and M r .  Weimer. 
S t a f f  acknowledged. t h a t  .an e r r o r  ex is ted  i n  - i ts  Cost of Service Study. 
S t a f f  reported t h a t  it had a d j u s t e d  i t s  ~ t a f  f-~ecommended 2 T a r i f f  t o  
r e f l e c t  t h a t  t h e  r e s a l e  chstomers w i l l  rece ive  no increase .  The 
remaining customer cla .sses  w i l l  receive an ' a d d i t i o n a l  inc rease  of 
approximately four-tenths of one percent (0.04%).    he t o t a l  revenue 
generated by t h e  Class c o s t  of se rv ice , s tudy  w i l l  remain a t  $4,265,961, 
a s  ou t l ined  on. page '56 of S ta f f  s 'Exhibit 2 .  S taf f  a t tached severa l  
modified pages t o  t h e  exh ib i t  and indicated t h a t  it had. no o the r  changes 
t o . i t s  o r ig ina l  recommendations. .The Second F ina l  J o i n t  S taf f  Memorandum 
and attachment a re  included'.as p a r t  of t h e  record .as S ta f f  Post-Hearing 
Exh ib i t  1. 

On July 7, 2006,  counsei f o r  t h e  Town of Monongah f i l e d  a l e t t e r  
i n d i c a t i n g  t h a t  the  Town did  not  objec t  t o  t h e  f i l i n g  of t h e .  Second F ina l  
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joint Staff Memorandum and Post-Hearing Memorandum and attached exhibits. 

On July 14, 2006, the transcript of the July 6, 2006 hearing in this 
matter was filed. . . 

On. July 21, 200.6, , Staff filed the Joint Stipulation and Proposed 
Setklement Agreement which was signed'by all parties to both proceedings. 

EVIDENCE 

Prefiled Exhibits . 

&.the Final 1nternal ~emoranduni, ~ r .  Weimer reported that the City 
serves approximately 9,586 customers in Marion and Taylor Counties, of 
which ,8688 are residential, 875 are commercial and .17 are industrial. 
'The .Fairmont water plant is a very large user. . 'The five '(5) resale 
customers are the Whitehall Public Service District;the 'Kingmill'Valley 
Public service District, the Greater Paw Paw Public Service District, the 
Town 0.f Barrackville and the  own-of Monongah. (Staff One, p. 3). The 
project is part of a long-term, control plan to limit and, eventuall'y, 
eliminate all combined sewer overflows. Mr. Weimer indicated that a 
modified WVNPDES Permit No. 023353.issued on Dec'ember 21, 2004, did not 
include the ,project additions. An application for a new permit 
modification would be required.' The total installed project ,cost per 
.existing customer is $700 per customer and the cost per annual equivalent 
domestic unit (EDU) for the 27,500 EDCs billed monthly is approximately 
$243. Mr. Weimer opined that these costs are very reasonable. The total 
~peration'and Maintenance (O&M) cost additions for the entire system 
af ter project completion are estimated at $9,273, an, increase ' of less 
than one-half percent (%%) .  (Staff One, p. 4). Mr. Weimer opined that 
the total engineering cost is high and recommended'that the utility 
employ ,a completely independent project inspector rather than rely on the 
engineerr s inspector. Staff recommended that the decision to exclude the 
Hickman Run section, where the line is under some structures, be reviewed 
as that area appears to. have the potential for long-term problems for the 
City.. staff also expressed concern with .the cost of the equalization 
basin due to the significant increase in concrete cost over the last 
twenty,-f our (24) months. (Staff one', p.. 5) . 

Mr.' McNeely reported that the project is estimated to cost 
$6,700,000 and is proposed to be financed with a West Virginia Water 
Development Authority (WDA) loan in ,the amount of .$5,577,760 at two 
percent '(2%) interest .for twenty (20) years and a one percent (1%) 
'administrative-fee; a $160,0.00 Capital Lease for ten '(10) years at seven 
percent (7%) interest; and a Federal Assistance Grant in the amount of 
$962,240. (Staff One, pp. 5-6) ., The annual .debt service on the loan 
will be approximately $338,604 and the ,annual administrative fee will be 
approximately $32,605. ' The principal and.interest payments on the 
capital lease equate: to an annual debt of $22,293.. The WDA loan will 
require a debt service reserve e.qual to ten percent (10%) of the .annual 
debt payments. (Staff One, p. 6). 

The proposed pro jeck.wil1 not add any additional customers. An 
increase of $9,273 to the annual O&M expenses will'be made to system O&M 
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I I costs beyond those'which have already been ,included in the rates and 
charges established by the municipal appeal'case. (Staff One, p. 6 ' ) .  

As a result of the Class Cost ok Service Study, commercial and 
industrial customers will pay a separate rate from the residential 
customers and the City's water plant will have a bulk rate in the tariff 
for discharge water. . After project completion, the minimum residential 
bill.will be $28.70 for a bimonthly bill based on 5,000 gallons of usage 
and the average residential bill fox 9,000 gallons bi-monthly will be 
$51.66, an increase of' 74% over the current rates. The Staff -recommended 
rates will 'result in, the City having total revenues of $4,513,047, and 
total expenses of $2,284,808. (Sta.ff One, p:6). The Staff-recommended 
rates will provide a' surplus of approximately $716,001 and ' a  debt 
coverage ratio of 200.78%. (Staff One, pp. 6-7). Staff calculated the 
leak adjustment rate to be $0.23 per M gallons. (Staff One, p. 7). . 

Staff concluded that the project is necessary to improve system 
operations, reduce inflow and infiltration and meet the City's long-term 
control plan. The project is convenient because it will eliminate some 
negative environmental impacts on the Monongahela River at a minimal cost 
to the City's existing customers. (Staff. One, p. 7). 

Staff recommended that: the City be granted 'a certificate of 
convenience and necessity to construct the proposed project, contingent 
upon the Applicant's receipt of all necessary federal, state and local 
permits and approvals for the proposed. construction, with copies of the 
permits and approvals to be forwarded to the Commission immediately upon 
the City's receipt of such documents; the following project funding be 
approved: a $5,577,760 WDA loan at two percent (2%) for twenty (20) years 
with a one percent (1%) administrative fee, a '$160,000 Capitol Lease at 
seven percent (7%) for 10 years, and a $962,240 Federal Assistance Grant; 
if there is any change in the financing, plans or scope of the project 
that affects rates, the City be required to notify the Commission and 
request a reopening of the certificate case for adjustments and approval; 
if there is a change in project costs that does not affect rates, the 
City be required to file an affidavit signed by its CPA.or bond counsel 
verifying that fact; the City' be required to file bids with the 
Commission as soon as the bids are tabulated; the City be required to 
notify' the Commission when its Engineer has performed the substantial 
completion inspection; and Staff's Recommended rates be approved to 
become effective upon 'receipt of a final order. (Staff One, pp. 7-8). 

The Sta.ff Report, also dated June 29, 2006, described the customer 
base, physical condition of the. plant and the overflow problems. staff 
believes the staff/customer ratio is too low for an ,older sewer system 
.which needs a great deal of attention. Five (5) to' six (6) .additional 
employees are needed to have at least one (1) employee for every 300 to 
.350 customers. (Staff Two, Transmittal  letter,'^. 2). The sewer system 
operates thirty two (32) lift stations which are equipped with older 
pumps, motors and controls. Many of the older motors., are open types 
which can not survive flooding., Replacement parts are difficult,.if not 
impossible, to locate. Valves may need to 'be replaced. Controls are 
also older and repair parts are limited. No lift stations have updated 
hardware. Staff agrees with system management that these stations should 
be outfitted with dry run submersible pumps; programmable logic 
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controllers for motor control; variable speed drives with motors capable 
of 125% of rated speed for. high, flow conditions; and Supervisory and 
Control Data Acquisition (SCADA) equipment to allow full plant.contro1 
and monitoring of all station parameters. Staff also recommends that all 
motor control and SCADA hardware should be mounted in a secure above- 
ground and environmentally-controlled building. (Staff Two, Transmittal 
Letter, p. 3 ) .  

Staff recome,nds that a minimum of $250,000 be invested over the 
next eight (8) years to upgrade and proper1y;maintain all lift stations 
with the initial fund allocated to the larger stations. (Staff Two, 
!Transmittal Letter, p. 3 )  . Staff strongly recommended that as many pumps 
and motor combinations as possible be standardized to limit, future repair 
and replacement costs and to allow for minimum spares 'inventory cost. 
Staff also supports the system management request for one new serviceman 
to improve daily maintenance and assist with the upgrading of the lift' 
stations. Staff also recommends the purchase of a new tractor-type 
inspection camera and two (2) additional e.mployees to begin a full system 
evaluation and repair effort. (.Staff Two, Transmittal Letter, p. 4) . 
Staff also fully supports the system management request for a Vactor 
truck for sewer cleaning operations, two (2) new maintenance vehicles, a 
new dump truck and an annual $10,000 to cover maintenance, repair and 
operation costs fox all new acquisitions. (Staff Two, Transmittal 
Letter, pp. 4-5). 

Secretarial support and hardware/software equipment are also needed 
- for data recording, maintenance scheduling and inventory control. Staff 
also recommends that $10,000 be allocated annually for small tool and 
equipment purchases. (Staff Two, Transmittal Letter, p. 5). Staff also 
recommends a new engineering employee and the equipment to support that 
employee to work on the long-term control plan. (Staff Two, Transmittal 
Letter, p. 6). The treatment plant also needs a new pump; polymer mix 
tanks and feed pumps need to be replaced; the filter presses and sludge 
pumps need upgrades; the chlorine hoist needs to be repaired; several 
screen rakes and grit buckets need to be replaced; the rotating 
biological contactors need to be placed back in service; computers, 
equipment and software for equipment maintenance are needed; and 
extensive upgrades to the main plant lift station are needed. (Staff Two, 
Transmittal Letter, pp. 6-8). 

The Fairmont collection system contains appqoximately 175 miles of 
various sizes of force main and gravity lines. A large portion of the 
system is over 70 years old and made up of clay ' pipe. Forty-eight 
percent (48%) of annual plant flows were estimated to be Inflow and 
Infiltration f1ow.s and more than,one-half of that is inf.iltration only, 
which represents constant leakage. When the infiltration and inflow 
fiows from all of the resale customers are considered, total treated 
flows due' to infiltration and inflow amount to nearly sixty percent (60%) 

. of, annual flows. Staff recommends that, beyond the immediate project 
related,to the long-term control plan, the City aggressively pursue line 
replacements. (Staff.Two, Transmittal Letter, p. 8). 

.. . Staff recommended an adjustment for the purpose. of providing 
employee pay raises and training and that the City update and improve 
inventory stock and storage operations. (Staff Two, Transmittal Letter, 

I ]  
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p. 9) . Staff also recommends that the City, which currently employs 
approximately twenty. four (24) sewer employees, add four (4) full-time 
empLoyees . . .  and one part-time employee. (Staff Two, Transmittal ~etter, 
p. 12). 

The City's outstanding long-term debt as of June 30, 2005, consists 
of: $5,295,000 in. 1988 Series Sewerage System Refunding Capital 
~ppreciation Bonds; $473,402 in 2003 Series A Sewer Revenue bonds;. and an 
$87-,528 Capital Lease. (Skaff Two, Transmittal Letter, p. 12). The City 
also obtained two (2) separate bank loans for a Ram Jet and vehicles 
after the test year. The certificate projeck will require' the City to 
obtain a WLiA bond and' another Capital Lease. The bond resolution 
requires the City to fund monthly .reserve accounts at an amount of ten 
.percent (10%) of the debt service' payment. The monthly' renewal and 
replacement. reserve i s  paid at 2.5% of operating revenues. The annual 
debt 'service coverage is required to. be funded at 1.25%. The new bond 
issue within the certificate filing, along with the 1988 issue, require 
a debt reserve, butthe 2003 Series A bond, which has been fully funded, 
does not 'require such a reserve. The Staff Engineer proposed that the 
City obtain an additional loan for certain items' in the amount of 
$902,500. The City has provided a commitment letter for these 
improvements from. Comvest, for a term of ten (10) years at 5.15%, with 
annual debt payments of $120,235, (Staff Two, Transmittal Letter, p. 
13). 

Staff changed the City's rate structure and combined the 
~akota/Meredith Springs customers with the City's core customer base, 
Staff also designed a separate rate for the City's commercial and 
industrial customers. Staff also formulated a rate for the City's water 
plant for water discharge. (Staff Two, Transmittal Letter, p. 14). 

The proposed project will increase O&M expenses by $9,273 and will 
require anriual debt paym'ents of approximately. $360,897. (Staff .Two, 
Transmittal Letter, p. 14). 

Staff recommended that the Staff-Recommended 1 Rates go into effect 
immediately following a final order and that the Staff-Recommended 2 
Rates go into effect following substantial completion of the project. 
(Staff Two, Transmittal Letter, p .  14). 

Staff recommended: Approval. of Staff's Recommended 1 Rates. and 
Charges to become effective'upon a .final order; approval of Staff's 
Recommended, 2 Rates and Charges to become effective upon substantial 
completion of the project; approval of st'afffs going level adjustments; 
approval of the Staff Engineer s recommendations ; approval ' of the 
-recommended $716,000 surplus; that the City purchase the recommended new 
equipment and implement the programs to improve plant-operations, CSO 
monitoring and maintenance activities; that the City begin a program to 
identify collection system Inflow and Infiltration; that the Cit.y 
purchase .and install the telemetry and SCADA equipment; that the City 
purchase the dump and Vactor trucks; that the City strictly enforce a 
grease trap inspection program for all commercial food operations ,and 
'develop a plan for general public education on the damaging effects of 
grease in the sewers; that the City hire the new system field employees 
as soon as practicable; that the City continue 'and expand its routine 
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line replacements; that the City continue pursuing large line separation 
projects; that the City include with its Annual Report a section 
outlining expenditures for each of the specifically identified categories 
noted in the system evaluation recommendations; and that the City be 
required to file semi-annual reports for three (3) successive years 
outlining the completed repairs/improvements and the associated spending 
for the work. (Staff- Two, Transmittal Letter, pp. 16-17). 

C-ission Staff called James. C. , Weimer as its first witness. Mr. 
Weimer testified that the Board has 9,500 customers and the present plan 
is'. adequate to serve those customers.. . (Tr. p. 10). Mr. Weimer 
recommended that the Board obtain additional staff. The Board's sewer 
plant is approaching thirty (30) years of service. The.Board does not 
have spare pumps' for its lift stations. Many of tihe larger lift stations 
are missing pumps and motors, .have older electronics and need a lot of 

, clean-up and paint work. The lift stations need a substantial amount of 
work. There are no replacement parts. (Tr. p *  ll).. 

Mr. Weimer recommended that the Board begin changing all of the 
motors to submersible motors. Only. one (1) lift station has operating 
hardware, which is approximately seven (7) or eight (8) years old and 
non-functioning. If the Board is to be able to maintain the requirements 
of a long-term control plan, the Board will .need supervisory control and 
data acquisition capabilities at all the lift stations through central 
plant monitoring. (Tr.. p. 12 . Mr. Weimer recommends upgrading the lift 
stations and that the motors and pumps be replaced with more efficient 
models. In order to minimize the amount of spare parts inventory which 
must be maintained, the Board should try to use as many similar motors 
,and pumps -as possible. Mr. Weimer also recommends that the Board do 
clean-up and repair work and improve the daily maPntenance of the lift 
stations. The lift stations have been maintained by the Board.as well as 
can be expected given the City's financial situation. The lift stations 
need mqre money and time invested in them. to maintain a professional 
standard. Mr. Weimer recommends that the Board add 3.5 new employees. 
Two (2) of these would do lift station work. (Tr. p. 13). 

The Board has problems -with basement flooding of customers1 homes. 
(Tr., pp. 13-14) ., Mr.. Weimer believes that. flooding is an issue in any 
combined system. The ~oard will .try to' eliminate basement flooding 
thkough the separation of the storm and sanitary sewers, a long-term 
control plan of the Board's. (Tr. p. 14). 

Mr. Weimer recommends that the Board purchase several new vehicles. 
(Tr. p. 14). He also recommended that the system supervisor be outfitted 
with a portable .computer and be 'assisted by a secretary or clerk to 
permit him to spend more time with the Board's programs for upgrades and 
maintenance. Immediate improvements need to be made to the treatment 
plant. (Tr. p. 15) . Mr. ,Weimer listed a number of corrections which the 
Board needs to make. (Tr. 15-16). The Board has an inflow and 
infiltration prob.lem because it is a combined system. Mr. Weimer 
recommended a total annual increase of $820,000. (Tr. p. 16). Mr. 
Weimer: believes his recommendations are not only necessary, but critical, 
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because many corrections need to be .performed immediately to keep the 
system operating at a high level of service for the Boardf s customers. 
(Tr . pp. ' 16-17 ) . Mr. Weimer believes, the. Commission .should grant the 
Board the certificate of convenience and necessity for which it applied. 
(Tr. p. 17). 

On cross-examination by Mr. Sansalone, Mr. Weimer agreed that, for 
the purposes of the Class Cost of Service Study, the City was considered 
to have five (5) resale customers. Mr. Weimer stated that the flows from 
the various customers are looked at as the .basis for determining what 
their class cost is.. Mr. Weimer opined that. the only way to allocate 
cost properly is to look'ak the total flows. (Tr. p. 18). Cost is 
allocated on the basis of flows,' not on the basis of the number of 
customers. . (Tr. p. 19). Mr. Weimer lists .the inflow and infiltration 
(I/I) for resale customers as 11.75% of .annual plant flow. 'Storm 'water ' 
is just inflow. (Tr. p. 20). No costs associated with.storin water are 
allocated to bulk customers. (Tr. Pp. 20-21). Flows are allocated 
based on what percentage of the pipe is utilized by resale customers. 
Since any storm water from the resale customers goes through a meter, it 
is effectively all billed. Part of the cost of storm water is allocated 
to resale customers based on the pipe they use. (Tr. p. 21). Resale 
customers pay one hundred percent (100%) forkhe storm water that comes 
through the resale meter. However, because the resale customers also use 
the Fairmont system, some of the storm water on that system is allocated 
to the resale customers. The certificate project is trying to eliminate 
some of the inflow 'problem. (Tr. p. 22). The resale customers have been 
allocated 11.75% of the City system's 1/1 based on the inch feet of pipe 
uSed' by ' them. (Tr. p. 23). The system is 70-plus years old and 
significant improvements are overdue. Mr. Weimer recommends that the 
certificate be approved. (Tr. p. 24). 

. . 
. On cross-examination by Mr. Michael, Mr. Weimer agreed that two (2) 

allocations are made to the resale customers. 'First, the. flow that is 
'delivered 'by the resale customers to Fairmont's meter is allocated. (Tr. 
pp. 24-25). Second, 11.75% of the storm water is ' allocated. 
Infiltration is allocated only to the Fairmont customers. (Tr. p. 25). 

Commission Staff next called Scott McNeely as its witness. Mr. 
McNeely agreed that the City of Fairmont' s ordinance proposed to' increase 
rates by twenty-five percent (25%). (Tr. p. 30). The rate increase is 
to take effect ,in two (2) steps. , The first would go into effect 
immediately,upon a.final order of the Commission. The second would go 
into, effect upon substantial completion of the project,. (Tr. p. 31). 
Mr. 'McNeely incorporated into his financial recommendations the 
allocation factors and functionalization that were provided to him by Mr. ' 

Weimer. The Staff-recommended rates would provide adequate debt service 
coverage for the City. ' Currently, the City debt service reserve 
requirements are not fully funded. Increased 'labor costs were also taken 
into consideration. (Tr. p. 32). . The recommended rates and charges will 
provide .suffici'ent cash flow to adequately fund all the reserves. The 
Staff-recommended rates will generate a surplus of approximately 
$716,000. This amount will be sufficient to pay for all of Staff's 
recommendations for improvements and additional employees. (Tr. p. 33). 
The City has averaged an annual expenditure of. approximately $250,0 0 0 for 
p,lant additions and upkeep during the past five years. Staff also 

P.UBLIC S E R V I C E  C O M M I S S I O N  
. 11 

OF W E S T . Y I R O I N I A .  
C H A R L E S T O N  



~dd'itiorial testimony took place at the hearing. ~owevkr, in light 
of Staff's Post-Hearing Exhibit 1, which.,corirected Staff's original 
erroneous Class Cost of' Service Study, and..the post-hearing Joint 
Stipulation and Proposed Settlement, it. is unnecessary to discuss that 
testimony in this ~ecomrnended'.~ecision. 

C) 

n 

FINDINGS OF FACT 

combined the Fairmont and Dakota/Meredith Springs residential customers 
under one (1). tariff.; The second set of Staff rates takes into 
consideration all of the costs, increased O&M and debt service associated 
with the certificate case. (Tr. p. 34). Residential customers are 
billed on a bi-monthly basis, while commercial, industrial and resale 
customers are billed on a monthly basis. (Tr. pp. 34-35). Mr. McNeely 
opined that the certificate of convenience and necessity in the instant 
proceeding should be granted. The.'public 'convenience and 'necessity 
requires the project. (Tr. p, 35). 

CI 

6. A letter of protest .to the rate ordinance was filed by a resale 
,customer. (See, filing dated March 31; 2006)- . ' 

7. The Public.Service Commission invokedits jurisdiction in this 
matter under West Virainia Code 524-2-4b', made the City a Respondent to 

1. The City of Fairmont filed an application for a certificate of 
convenience and necessity for the construction, operation andmaintenance 
of certain upgrades and improvements within twenty (20) designated areas 
of the City of Fairmont Sanitary Board's existing collection system to 
eliminate or reduce inflow and infiltration and to provide for the 
replacement and relocation'of certain antiquated collection lines. (See, 
filing dated March 20, 2006). 

. . 

C; 

3. Resale customers' of the. City include the whitehall public 
Seyvice District, the Kingmill Valley Public Service District, the 
Greater Paw Paw Public Service District, the Town of Barrackvi'lle and the 
Town of Monongah. (See, filing dated March 20, 2006). 

2. The estimated project cost of $6,700,000 is to be funded.by a 
twenty (20) .year $5,577,760.00 loan from. the -West Virginia yater 
Development Authority at two percent (2%) interest and a one percent (1%) 
administrative fee; a ten (LO) year $160,000 loan from Capitol Lease at 
seven percent ('7%) interest;. and a $962,240.'00 Federal Assistance Grant 
from'the FY 2005 Appropriations Act. (See, filing dated March 20, 2006). 

4. The City gave notice of the filing of the application for a 
certificate of convenience and necessity, in.. accordance. with the 
Commission's requirements, by publishing a Notice of Filing on March' 31, 
2006, in the Times-West Virsinian, and no protests were filed in response 
thereto. (See, Affidavit of Publication filed May 8, 2006; case file 
generally). 

5. The city adopted an ordinance that increased its sewer rates to 
become effective on or after May 13, 2006.. (See, Ordinance adopted March 
14, 200.6). 

I 
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this proceeding and., pending investigation, hearing and decision thereon, 
suspended and deferred the use of said increase rates and charges until 
12:Ol a.m., September 10, 2006, unless otherwise ordered by the 
Commission. (See, Commission Order entered April 4, 2006). 

8. Case Nos. 06-0348-S-CN and 06-0417-S-MA were consolidated. 
(See, Commission Order dated June 16, 2006). 

9. case No. 06-0417-S-MAwas set for hearing on'July'6, 2006, at 
10 : 00 a.m., at the ~airitiont City-County Complex, Council Chambers, J. 
Harper Meredith Building, Room 303, 200 Jackson Street, Fairmont, West 
Virginia. By Procedural Order dated June 16, 2006, the procedural 
schedule in Case No. 06-0417-S-MA was applied to Case No. 06-0348-S-CN. 
(See, Proc.edura1 Order dated April 21, 2006, and Procedural Order dated 
June 16, 2006). 

10. The City fiied an affidavit of publication reflecting that .the 
Notice of Hearing for the 10:OO a.m. hearing had been published on June 
20, 2006, in the Times-West Virsinian. (See, Board Exhibit 1). 

11. At hearing; .Commission Staff acknowledged that an error existed 
in its Class Cost of Service Study. (See, Tr. pp. 92-96). 

12. As a result of the error in the Clas's Cost of Service Study, 
Commission staff submitted a Second Final Joint Staff Memorandum which 
reallocates costs from the resale customer class to the remaining 
cus'tomer classes, resulting in a further increase to those classes of 
approximately four-tenths of one percent (0.04%). Commission Staff does 
not now recommend that the resale rate increase. (See, Staff Post- 
Hearing Exhibit filed July 7, 2006). 

13. All the parties to this' proceeding were signatory to a Joint 
Stipulation and Proposed Settlement Agreement which agreement provided 
that the certificate of convenience and necessity should be granted in 
accordance with the. Staff 's recommendations as set forth in the Final 
Joint Staff Memorandum dated June 29, 2006, and the City's rates and 
charges for furnishing sewer service should be approved as recommended by 
the 'Commission Staff in its post-hearing Second Final Joint Staff. 
Memorandum dated July 7; 2006, (See, Joint Stipulation and Proposed 
Settlement Agreement filed July 21, 2006). 

14. The cityr b existing rates and charges are generating an annual 
cash flow deficit of ($373,252)' and an inadequate debt service coverage 
of 91.41%. ,, The City's bond ordinances require a minimum debt service 
'coverage of 125%. Because of the cash flow deficit,'the City lacks the 
cash necessary 'to make the ,improvements and repairs. needed to its 
improvements' included in the certificate application.. (See, Staff Two, 
Letter of Transmittal, pp. 3-11 and 13, .and Statement H; Tr. pp. 16-17 
and 31-32). 

15. The. Staff Engineer has recommended several additional 
improvements which will require the City to obtain additional financing. 
The City has ob'tained a commitment letter for the total recommended 
spending of $902,500. The Comvest loan will be for ten (10.) years at 
5.15%interestwith annualdebtpayments of $120,235. (See, Staff Two). 
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16. The proposed project will improve system operations, reduce 
infiltration and inflow and meet the requirements of the City's long-term 
control plan. The project will eliminate some negative environmental 
impacts on the Monongahela River for area residents at a minimal cost to 
the existing customers of the City Sanitary Board. (See, Staff One, p. 
7) 

17. The aniount of revenue generated by the staff -'recomme'nded pre- 
project rates will result in a debt service coverage factor of 236.28% 
and. a cash. surplus of $716,002,, which is sufficient to co.v,er not only 
normal O&M expense, capital additions and debt'service., but also the 
additional necessary improvements recommended by the Staff 'Engineer. 
(See, Staff Two, Statement H). 

18. The amount of revenue generated by the Staff-recommended post- 
project rates will result in a debt service coverage factor of 200.78% 
and a cash surplus of $716,00l,'which is sufficient.to cover all normal 
operations and Staff's engineering recommendations, along with the 
additional O&M expense and debt service for the project which is .the 
subject of Case No. 06-0348-S-CN, (See, Staff Two, Statement H; Staff 
Post-hearing ~xhibit 1). 

19. The proposed financing for the project, including the 
additional funding needed for the Staff Engineer's recommendations, is 
adequate to cover alL of the project costs and cover the Staff Engineer's 
additional recommendations. (See, Staff One, pp. 6-7; Staff Two, pp. 12- 

I II CONCLUSIONS' OF LAW I I 

2. It is reasonable to approve the ' financing for the project', 
which consists of a twenty (20) year $5,577,760.00 loan from the West 
V.irginia .Wa.tes Development Authority a-t; two percent (2%) interest ' and a 
one percent (1%) administrative fee; a ten (10) year $160,000 loan from 
Capitol Lease at seven percent (7%) interest; and a $962,240.00 Federal 
Assistance Grant from the FY 2005 Appropriations Act. 

3 .  It is reasonable to approve the ten (10) year $902,500 Coinvest 
loan . at 5.15% interest to comply with the Staff Engineer's 
recommendations. 

9 

4. It is reasonable to adopt the Joint Stipulation and Proposed 
Settlement Agreement .filed on July 21, 2006, in Case Nos. 06-0417-S-MA 
and '06-0348-S-CN as a. resolution of the issues of the certificate 
proceeding- and the rate issues developed in the municipal appeal' 
proceeding. 

1. The public convenience and necessity require the issuance of a 
certificate o f  convenience and necessity to the City of Fairmont Sanitary 
Board for the construction, operation and maintenance of certain upgrades 
and improvements within twenty (20)' designated areas of the City .of 
Fairmont Sanitary Board's existing collection system to eliminate or 
reduce inflow and infiltration and to provide for the replacement and 
relocation of certain antiquated collection lines. 

q 
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' 5 .  Under the particular facts and circumstances of these cases, 
and considering 'not only the recommendations of Commission staff,' but 
also the Joint Stipulation and Proposed Settlement Agreement filed on 
.July 21, 2006, in Case Nos. 06-0417-S-MA and 06-0348-S-CN, it is 
reasonable to disapprove the increased sewer rates and charges contained 
in the most recent water rate ordinance adopted by the .City of .Fairmont 

, .  on March 14, 2006, and to substitute therefore and approve. the staff- 
Recommended 1 rates, attached hereto as ~ppendix A, for all sewer 
services rendered' by the City on and after 12: 01 a.m., September 10, 
2006. 

> .  

6. Under the . facts and circumstances of these cases , , ,and 
&onsidering not only the recommendations of Commission staff, but also 
the Joint Stipulation and Proposed Settlement Agreement filed on July 21, 
2006, In Case Nos. 06-06-0417-S-MA and 06-,0348-S-CN, it is also 
reasonable to approve the Staff-recommended 2. rates, as are more 
particularly set forkh in Appendix B attached hereto, to become effective 
for all services rendered by the City on and after the date ..of 
substantial completion of the upgrade and construction project, which is 
the subject of Case No. 06.-0348-S-CN. 

. . . . 

ORDER 

IT IS FURTHER ORDERED that the financing for the project, consisting 
'of a twenty (2.0) year $5,577,760 loan from the West Virginia Water 
~evelopment Authority at two percent (2%) interest and a one percent (1%) 
administrative fee; a ten (10) year $160,600 loan from Capitol Lease at 
seven percent (7%) interest; and a $962,240.00 Federal Assistance Grant 
from the FY 2005 Appropriations Act,' be, and it hereby is, approved. 

0 

10 11 I'T IS FURTHER ORDERFD that the City of Fairmont submit a dertificate 
of substantial completion oE the project from its engineer as soon as it 

. IT IS, THEREFORE, ORDERED that the application fi,led herein on 
March 20, 2006, by the City of F&irmont Sanitary Board for a certificate 
of convenience and necessity for the construction, operation and 
maintenance of certain upgrades and improvements within twenty (20) 
designated areas of the City of Fairmont Sanitary Board's existing 
collection system, be, and hereby is, granted, contingent upon receipt of 
all outstanding federal, state and/or local permits and approvals. ' 

/ 1)  becomes available.- . . 

IT IS FURTHER ORDERED that the City of Fairmont file a copy of the 11 ensineerrs certified tabulation of bids for the project within ten (10) 
1 )  days of the opening date. 

IT IS. FURTHER ORDERED that, if there are any changes in the plans 
and/or scope of the project or if a change in financing affects rates, 
the City of Fairmont shall obtain Commission approval 'of such changes 
prior to commencing construction. 

0 ' 
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IT IS FURTHER ORDERED that the City of Fairmont file a copy of its 
revised WVNPDES permit and any other outstanding federal, state and/or 
local permits/approvals as soon as they are received. 



I T . I S  FURTHER ORDERED that, if there are any changes in the project 
costs that do not affect rates, the City of Fairmont shall file herein an 
affidavit duly executed by its accountant verifying that the City's rates 
and charges are not affected. 

IT IS FURTHER ORDERED that, if this project requices the use of 
Division of Highways ' rights-of -way, the City of Fairmont comply with all 
rules and regulations of the Division of Highways regarding the use of 
those righks-of-way. 

I T  I S  FURTHER ORDERED that the municipal rate ordinance adopted by 
the City of Fairmont on March, 14,. 2006, be, and hereby is, disapproved 
,and the Staff-recommended rates and c,harges attached hereto as Appendix 
A, be, and hereby are, approved for all sewer servic,es rendered on and 
.after 1 2 : O l  a.m., September 10, 2006,. unless otherwise ordered by the 
Commission. 

IT IS FURTHER ORDERED ,that the rates and charges attached as 
Appendix B be, and hereby,are, approved for use by the City of.Fairmont 
for all sewer services rendered on and after the date of substantial 
completion of the project certificated herein. 

IT IS FURTHER ORDERED that the City of Fairmont file an original and 
at least five (5) copies of a revised tariff reflecting the rates set 
forth in Appendix A within thirty (30) days of the date this Order 
becomes final. The 'city shall file an original and at least five (5) 
copies of a revised tariff for the Appendix B rates within thirty (30) 
days of the date of substantial completion of the project. 

IT IS FURTHER ORDERED that the ten (10) year $902,500 Comvest loan 
at 5.15% interest to fund the Staff Engineer's recommendations be, and it 
hereby is, approved. 

IT IS FURTHER ORDERED that the City of ~airmont comply with the 
' 

Staff Engineer's reco&endations set out on pages 3-11, .I6 and 17 of 
Staff Two, filed herein on June 29, 2006. 

IT IS FURTHER ORDERED that this matter be, and hereby 'is, removed 
from the Commissi'onfs docket of open cases. 

The Executive Secretary is hereby ordered to serve a copy of .this 
'order upon the Commission by hand delivery, and upon all parties of 
record by United States Certified Mail, return receipt requested. 

Leave is hereby granted to the 'parties to file written exceptions 
supported by a bri'ef with the Executive Secretary of the Commission 
.within fifteen (15) days of the date this order is mailed. If exceptions .. 
are filed, the parties filing exceptions shall certify to the Executive 
Secretary that all parties of record have.been served said exceptions. 

If no exceptions are so filed this order shall become the order of 
the c om mission, without further action or order, five (5) days following 
the expiration of the aforesaid fifteen (15) day time period, unless it 
is,ordered stayed or.postponed by the Commission. 
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Chukrton 

i 

Any party may request waiver of the right to file exceptions to. an 
Administrative Law Judge's order by .filing an appropriate petition in 
writing with the Secretary. No such waiver wil'l be effective until. 
approved by order of the Commission, nor shali any such waiver operate to 
make any Administrative Law Judgers Order or Decision the order of the 
Commission sooner than five (5) days after approval of such waiver by the 
Commission. 

Administrative Law Judge 

D ~ ~ : s : r n a l  
0.60348ab.wpd 
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APPENDIX A 
Page 1. of 4  

. . 

FAIRMONT SANITARY BOARD 
CASE NO. 06-0,417-S-MA 

APPLICABILITY 
Applicable within the entire territory served. 

AVAILABILITY . . 
Available for general domestic, commercial. and industrial sewer 

service. 

RATES (residential customers) 
F i r s t  5 0 , 0 0 0  gallons. of water used per month $5.0.8 per 1 , 0 0 0  gallons 
Next 25 ,000  gallons of water used per month $4.88 per 1 , 0 0 0  gallons 
Next 25;000 gallons of water used per month $4.60 per 1 , 0 0 0  gallons 
Next 25 ,000  gallons of water used per month $4.32 per 1 , 0 0 0  gallons 
Over 125 ,000  gallons of water used per'month $4 .06  per '1 ,000 gallons 

MINIMUM CHARGE - (residential customers) 
No bill will be rendered for 1ess.than $25.40 bi-monthly, which is 

the equivalent of 5,'000 gallons of usage with a 5/8" meter. 

(3 

RATES (co&rcial and industrial customers) 
First 50,000 gallons of water used per month $4.64 per 1 , 0 0 0  gallons 
Next 25 ,000  gallons of water used per month $4 .46  per 1 , 0 0 0  gallons 
Next 2 5 , 0 0 0  gallons of water used per month $4.20 per 1 , 0 0 0  gallons 
N e x t  25 ,000  gallons of water used' per month $3 .95  per 1 , 0 0 0  gallons 
..Over 1 2 5 , 0 0 0  gallons of water used per month $3.71 per 1 , 0 0 0  gallons 

DELAYED PAYMENT PENALTY 
The above schedule is net. On .all accounts not paid in full when 

due, ten percent will be added to the net current amount'u'npaid.   his 
delayed payment penalty is not interest and is to be collected only once 

I 

for each bill where it is appropriaize. 

0 

TAP FEE 
I The following charges are to be made whenever the utility installs 

1 a new tap to serve an applicant. 

MINIMUM CHARGE - (commercial and industrial customers) 
No bill will be.rendered for less than $11.60 per month, which is 

the equivalent of 2 ,500  gallons of usage.with a 5 / 8 "  meter. 

. .. 
A tap fee of $250.00 will be charged to customers applying for, 

service outside of a certificate proceeding before the Commission for 
each new tap to the system. 

L,. . "  , - :; . . 
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DISCONNECT/RECONNECT/ADMINISTRATIVE FEES 
Whenever water service has been disconnected for non-payment of . . - - - - - - . - 

sewer bills in conjunction with a water service termination agreement, a 
disconnection fee of '$25.00 .shall, be charged; or, in the event the 
delinquent . sewer bill is collected by the water company, an 
administrative fee of $25.00 'shall be charged. 

Whenever water service,,which has been previously disconnected or 
othewise withheld for non-payment of a sewer bill in conjunction with a 
water service .termination agreement, is reconnected, a reconnection fee 
of .$25 .OO ' shall be charged. 

RETURNED CHECK CHARGE . 

A service charge equai to the actual bank fee assessed to the sewer 
utility up to a maximum of $25..00 will be imposed upon any customer whose 
check for payment of charges is returned by the bank due to insufficient 
funds . 
BIMONTHLY OR OUARTERLY BILLING 

The above.rates and .charges may be adjusted to a bimonthly or 
quarterly .,basis, providing no lower charges. 

ALTERNATIVE MEASUREMENT OF SEWAGE 
: . . Customers having water use which results in a substantial portion of 
the water purchased not being discharged into the sanltary sewer system 
shall be entitled, at the option -and sole cost of the customer, to 
request the Sanitary Sewer Board to purchase and install special meters 
to measure the volume of waste water discharged into the sanitary smer 
system. 'The customer shall advance .to the Sanitary Sewer Board, on 
demand, the Sanitary Sewer Board's estimated cost of purchasing and 
installing the meter and, upon installation of such waste discharge 
meter, the rates of such customer shall be .based/ upon the volume of waste 
discharged into the system rather than upon the tolume of water purchased 
by the customer. . 

BULK SERVICE : 

0 1 APPLICABILITY 
Applicable in the entire territory or area served. 

&VAILABILITY 
Available for bulk rate, resale; public authority or satellite 

customers. 

RATE (resale customers) 
All wastewater will be treated at the approved rate of $0.9451 pef 

1,000 gallons. 
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RATE (~ublic authority) 
All wastewater will be treated a% the approved rate of $1.5731 per 

LEAK ADJUSTMENT 
$0.23 per 1,000 gallons of water is to be used when a bill reflects 

unusual consumption which can be attributed.t-o eligible leakage on the 

II , custorner''s side of the meter. This rate shall be -applied to a11 such 
consumption above customer's historical average usage. 

11 APPLICABILITY 
Applicable in the entire territory or area served. 

AVAILABILITY 
Available, for non-connected industrial service.' 

The charge for the treatment of industrial waste shall be calculated 
on the basis of the following formula: II 

I I Ci = VoVi + BoBi + S0Si 
Ci = charge to industrial users per year 
Vo = average unit cost of transport and treatment chargeable 

' to volume, in dollars per gallon 
V i  = volume of wastewater from industrial 

users, in gallons per year 
Bo = average. unit cost of treatment, chargeable to 

Biochemical Oxygen Demand (BOD) in dollars per pound' 
Bi = weight of BOD from industrial users, in pounds per year 
So = average unit cost of treatment (including sludge 

treatment) chargeable to total solids in dollars per 
pound 

Si = '  weight of total solids from industrial 
users, in pounds per year 

When an industrial user is to be served, a preliminary study of its 
wastes, and the cost of transport and treatment thereof, will'be made. 
Waste containing materials which, in the judgement of the Sanitary Sewer 
Board, should not be introduced into the sewer system need not be handled 
by it. The results of the preliminary study will be used to determine 
the feasibility of the proposed sewer service and the charge therefor, 
based upon the formula set out above. 

Thereafter, ihdustrial sewage shall be monitored on a regular basis 
and, at the conclusion of each fiscal year, based on the aforesaid' 
investigation and audit of the Sanitary Sewer Board records, new cost 
figures shall be calculated for use in .the above formula. The cost of 
establishing the monitoring facilities shall be paid by the industrial 
user. Based on these audited figures, additional billings covering the 
past fiscal year shall be made for payment.by each industrial user, or . . 
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re fund  given by t h e  Sani tary  Sewer Board, a s ,  t h e  c a s e  may be. Such 
a u d i t e d  f i g u r e s  w i l l  then be used fo r  t h e  pre l iminary  ' b i l l i n g  for t h e  
next f i s c a l  yea r ,  a t  t h e  end of which an adjustment shal l  be . . made as 
a f o r e s a i d .  
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FAIRMONT SANITARY B O U D  , 

CASE NO. 06-0417-S-MA 

APPROVED RATES - . 2  

APPLICABILITY 
Applicable in the entire'territory or area served. 

AVAILABILITY . . .  

Available for general domestic, commercial and industrial sewer 
service. 

RATES (residential customers) 
First 50,000 gallons of water used per month $5.76 per 1,000 gallons 
Next' 25,000 gallons of water used per month $5.53 per 1,000 gallons 
Next 25,000 gallons of water used per month $5.22 per 1,000 gallons 
Next 25,000. gallons of water used per month $4.91 per 1,000 gallons 
Over 125,000 gallons of water used per month $4.61 per 1,000' gallons - 

RATES (commercial and industrial customers) 
First 50,000 gallons of water used per month $5.26 per 1,000 gallons 
Next 25,000 gallons of water used per month $5.06 per 1,000 gallons 

. Next 25,000 gallons of water used per month $4.77 per 1,000 gallons 
Next '25,000 gallons of water used .per month $4.49 per 1,000 gallons 
Over 125,000 gallons of water used per month. $4.22 per 1,000 gallons 

MINI MU^ CHARGE - (res'idential customers) 
No bill will be rendered for less than $28.80 bi-monthly, which is' 

the equivalent of 5,000 gallons of usage with a 5/8" meter. 

0 MINIMUM CHARGE - (commercial and industrial customers) 
Nb bill will be rendered for less than $13.15 per month, which is 

the equivalent of 2,500 gallons of usage with a 5/8" meter.' 

C 

A tap fee of $250.00 will be charged to customers applying for 
service outside of a. certificate proceeding before the Commission for 
each new tap to the system. 

DELAYED PAYMENT PENALTY 
The above schedule i.s net. On all accounts not paid in full when 

due, ten percent will be added to the net' current agount unpaid. This 
delayed payment penalty is not interest and is to be collected only once 
for each bill where it is .appropriate. 

. . 

0 

TAP FEE 
The following charges are to be made whenever .the utility ins.talls 

a new tap to serve an applicant. 

0 

, 

- 
PUBLIC SERVICE COMYISSION 
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DISCONNECT/RECONNECT/ADMINISTR.TIVE FEES 
Whenever water service bas been disconnected for non-payment of 

sewer bills in conjunction with a water service termination agreement, a 
disconnection fee of $25.00 shall be charged; or, in the .event the 
delinquent sewer bill is . collected by the water company, an 
administrative fee of $25.00 shall be charged. 

. . 

: Whenever water service, which has been 'previous'ly disconn'ected or 
o'therwise.withheld for non-payment of a sewer bill in conjunction with a 
water service termination agreeme;nt, is reconnected, a reconnection fee 
of $25 -00 shall be charged.. 

RETURNED CHECK CHARGE 
A.service charge equal to the actual bank fee assessed to the sewer 

utility up to a maximum of $.25.00 will be imposed upon any customer whose 
check for payment of charges is returned by the bank due to insufficient 
funds . 
BIMONTHLY OR OUARTERLY BILLING 

The above' rates and charges may be adjusted to a .bimonthly or 
quarterly basis, providing no lower charges. 

ALTERNATIVE BEASUREMENT OF SEWAGE 
Customers having water use which results in a substantial portion of 

the' water purchased not being discharged into the sanitary sewer system 
shall be entitled, at the option and sole cost of the customer, to 
request the Sanitary Sewer Board to purchase and install special meters 
to measure the volume of waste water discharged into the sanitary sewer 
system. The customer shall advance to the Sanitary Sewer Board, on 
demand, the Sanitary Sewer Board's estimated cost of purchasing and 
installing the meter and, upon installation of such waste discharge 
meter, the rates of such customer shall be based upon the volume of waste 
discharged ,into the system rather than upon the volume of water purchased . ' 
by the customer. 

BULK SERVICE: 

APPLICABILITY 
.Applicable in the entire territory or area served.. 

AVAILABILITY 
Available for bulk rate, resale, pubiic-. authority or sateilite 

customers. 

RATE (resale customers) 
.All wastewater will be treated.at the approved rate of $0.9451 per 

1,000 gallons. 

PUBLIC S E R V I C E  COMMISSION 
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RATE (public.authoritv\ 
~ l l  wastewater will be treated at the approved rate of $1.7445 per 

1,000 gallons.' 

LEAK ADJUSTMENT . 
$0.23 per 1,000 gallons of 'water is to be used when a bill reflects 

unusual consumption which can be attributed to eligible leakage on the 
customer s side of the meter. This rate ' shall be applied to all such 
consumption above customer's historical average usage. 

CHARGE FOR NON-CONNECTED INDUSTRIAL SERVICE . - -  

APPLZCABILITY 
Applicable in the entire territory or area served. 

AVAILABILITY 
Available for non-connected industrial service. 

RATE 
The charge for the treatment of industrial waste shall be calculated 

on the basis of the following formula: 

Ci = VoVi + BoBi + SoSi 
Ci = charge to industrial users per year 
Vo . = . average unit cost of tr.ansport and treatment chargeable 

to volume, in dollars per gallon 
Vi = volume of wastewater .from industrial 

users, in gallons per year 
Bo = average unit cost of treatment, chargeable to 

Biochemical Oxygen Demand ,(BOD) in dollars per pound 
Bi = weight of BOD from industrial users, in pounds per year 
So , = average unit cost of treatment (including sLudge ' 

treatment).chargeable to total solids in dollars per 
pound 

Si = weight of total solids from industrial 
users, in pounds per year . 

. . 

When an industrial user is to be served, a preliminary study of its 
wastes, and the cost of transport and treatment thereof, will be made. 
Waste containirig materials which, in the judgement of the Sanitary Se.wer 
Board, should not be introduced into the sewer system need not be 'handled 
by it. The results of the preliminary study will be used t.o determine 
the feasibility of the proposed sewer service and..the charge therefor, 
based upon the formula set out above. 

 hereafter; industrial sewage shall be monitored on a regular basis 
and, at the conclusion of each fiscal year, based on the aforesaid 
investigation and audit of the sanitary Sewer Board records, new cost 
figures shall be calculated for use in the above formula. 'The cost of 
establishing the monitoring facilities shall be paid by the industrial. 

PUBLIC SERVICE COMMISSION 
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u s e r .  ~ a s e d  on these  audi ted  f i g u r e s ,  a d d i t i o n a l  , b i l l i n g s  cover ing  t h e  
p a s t  f i s c a l  y e a r  s h a l l  be made f o r  payment by each i n d u s t r i a l  u s e r ,  o r  
re fund given by t h e  Sani ta ry  Sewer Board, as ' the  case 'may be. Such. 
a u d i t e d  f i g u r e s  w i l l  then be .used f o r  t h e  pre l iminary  b i l l i n g  f o r  t h e  
nex t  f i s c a l  yea r ,  a t  t h e  end of ' which an adjustment s h a l l  be m a d e  a s  
aforesaid. . . 
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CITY OF FAIRMONT (Sewer) P.S.C. W.Va. TariffNo. 13 
Original Sheet No. 1 

RULES AND REGULATIONS 

I. Rules and Redations for the Government of Sewerage ~tiliti'es, adopted by the 
. public Service Commission of West Virginia, and now in effect, and a l l  amendments 

thaeto and modifications thereof hereafter made by said Commission. 

. . 



CITY OF FAIRMONT (Sewer) P.S.C. W. Va. No: 13 
Original Sheet No. 2 

(C) APPLICABILITY 
Applicable within the entire territory served 

AVAILABILITY: 
Available for general domestic, commercial and industrial sewer service 

(C,I) RATES (residential customers) ' 
First 50,000 gallons of water used per month $5.08 per 1,000'~allons 
Next 25,000 gallons of water used per month $4.88 per 1,000 gallons 
Next 25,000 gallons of water used.per month $4.60 per 1,000 gallons . 
Next ' 25,000 gallons of water used per month $4.32 per 1,000 gallons 
Over 125,000 gallons of water used per month $4.06 per 1,000 gallons 

RATES (commercial and industrial customers) 
First 50,000 gallons of water used per month $4.64 per 1,00b gallons 
Next 25,000 gallons of water used per month $4.46 per 1,000 gallons 
Next 25,000 gallons of water used per month $4.20 per. 1,000 gallons 
Next 25,000 gallons of water used per month $3.95 per 1,000 gallons 
Over 125,000 gallons of water used per month $3.71 per 1,000 gallons 

.. . 

(C,I) MINIMUM CHARGE '- (residential customers) 
. No bill will be rendered for less than $25.40 bi-monthly, which is the equivalent of 

5,000 gallons of usage with a 518" meter. 

h4DJlMUM CHARGE - (commercial and industrial customers) 
No bill will be rendered for less than $1 1.60 .per month, which is the equivalent of 
2,500 gallons of usage with a 518" meter. 

(C) DELAYED PAYMENT PENALTY . 

The above schedule is net. On all accounts not paid in frill when due, ten percent will 
be added to the net cment amount unpaid. This delayed payment penalty is not 
interest and is to be collected only once for eachbiu w h e  it is appropriate. 

(C) . hdicates change in. text 
(I) Indicates increase 



CITY OF FAIRMONT (sewer) P.S.C. W. Va. No. 13 
. Original Sheet No. 3 

(C) TAP FEE 
The following charges are to be made whenever the utility installs anew tap to serve 
an applicant. 

A tap fee of $250.00 will be charged to customers applying for service outside of a 
certificate proceeding before the Commission for each new tap to the system. 

(C) DISCONNECTlRECONNECT/ADMINISTRATTVE FEES 
Whenever 'water service has been disconnected .for non-payment of sewer bills in 
conjunction with a water service termination agreement, a disconnection fee of $25.00 . 
shall be charged; or, in the event the delinquent sewer bill is collected by the water 
company, an administrative fee of $25 .OO shall be charged. 

Whenever water service, which has been. previousIy disconnected or otherwise 
withheld for non-payment of a sewer bill in conjunction with a water senrice 
termination agceemenf is reconnected, a reconnection fee of $25.00 shall be charged. 

(N) RETURNED CHECK CHARGE 
A service charge equal to the actual bank fee assessed to the sewer utility up to a 
maximum of $25.00 will be imposed upon any customer whose check for payment of 
charges is retamed by the bank due to insuEcient funds. 

BIMONTHLY OR QUARTERLY BILLING 
The above rates and charges may be adjusted to a bimonthly or quarterly basis, 
providing no lower charges. 

...33\-J-.j(j S;,~,$JJ,~?>~S 
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CITY OF FAIRMONT (Sewer) P.S.C. W. Va. No. 13 
Original Sheet No. 4 

ALTERNATIVE MEASUREMENT OF SEWAGE 
Customers having water use which results in a substantial portion of the water 
purchased not being discharged into the ~imitaq sewer system shall be entifled, at the . 

option and sole cost of the customer, to request the Sanitary Sewer Board to purchase 
.and install special meters to measure the v o l e  of waste water discharged into the 
sanitary sewer system The customer shall advance to the Sanitary Sewer Board, on 

, . demand; the Sanitary Sewer Board's estimated cost: of piuchasing and installing the 
meter.ed, upon installation of such waste discharge meter,,the rates of such customer 
shall be based upon the volume of waste discharged into the system rsther than upon 
the volumi: of water purchased by the customer. 

'l 
BULK SERVICE 

APPLICABILITY 
Applicable in the entire territoiy or area served 

. .. 

AVAILABILITY 
Availablefor bulk rate, resale, public authority or satellite customers 

0 
(c) RATE (resale customers) 

All wastewater will be treated at the approved rate of $0.945 1 per 1,000 gallons. 

(I> RATE (public authority) 
( 2  All wastewater will be treated at the approved fate of $1.573 1 per 1,000 gallons. 

1 (C,I) LEAK ADJUSTMENT 
$0.23 per 1,000 gallons of water is to be used when a bill reflects unusual 
con'sumPtion which can be attributed to eligible leakage on the customer's side of the 

r ',, 
meter. This rate shall be applied to all such consumption above customer's historical 

'2 ,average usage, 

(C) Indicates change in text 
(I) Indicates increase 



CITY OF FAIKMONT (Sewer) P.S.C. W. Va. No. 13 
Original Sheet No. 5 i 

(C) CHARGE FOR NON-CONNECTED INDUSTRIAL SERVICE 

APPLICABILITY 
Applicable in the entire territory or area served. 

AVAILABILITY 
.Available for non-connected industrial service . 

U T E  
The charge for the treatment of industrial waste shall be calculated.on the basis of 
the following formula: 

Ci = VoVi -t- BoBi + SoSi 

Ci = charge to industrial users per year 
Vo = average unit cost of  transport and treatment chargeable to volume, in 

dollars per gallon 
Vi =' volume of wastewater from industrial users, in gallons per year 
Bo = average unit cost of treabnent, chargeable to Biochemical Oxygen 

Demand POD) in dollars per ,pound 
Bi = weight of BOD from industrial users, in pounds per year 
So. = average unit cost of trealment (ihcluding sludge treatment) chargeable 

to total solids in dollars per pound 
Si = weight of total solids from industrial users, in pounds per year 

When an industrial user is to be served, a preliminary study of its wastes, and the 
cost,of transport and treatment thereof, will be made. Waste cont,ahing materials 
which, in the'judgment of the Sanitary Sewer Board, should not be introduced into 
the sewer system need not be handled by it. The results of the preliminary study 
will be used to determine the feasibility of the proposed sewer s e c e  and the 
charge therefore, based upon the formula set out above. 

(C) Indicates change @ text 



CITY OF FAIRMONT (Sewer) P.S.C. W. Va. No. 13 
Original Sheet No. 6 

(C)  CHARGE FOR NON-CONNECTED~INDUSTRIAL SERVICE (continued) 

 hereafter, industrid sewage shall be monitored on' a regular basis and, at the 
conclusion of each fiscal year, based on the doresaid investigation and audit of 
the Sanitary Sewer Board records, new cost figures shall be calculated for use in 
the above formula. The cost of establishing the monitoring facilities shall be paid 
by the industrial user. Based on these audited .figures, additional billings covering 
the past fiscal year shall be made for payment by each industrial user, or refund 
given by the Sanitary Sewer Board, as the case may be. Such audited figures will 
then be used for the preliminary billing for the next. fiscal year, at the end of 
whch an adjustment shall be made as aforesaid. 

(C) Indicates change in text 



ORDINANCE NO. 1339 

AN ORDINANCE OF THE CfJrY OF PAlRMONT AMEWZNG AND 
SUPPLEMENTI[NG ORDINANCE NO. 672, AS AMENDED, WEICE 
03RDIN'rPNCE IS CODIXIED AS CfTY OF FAIRMONT CODE ARTICLE 925 
''SEWER CHARGES", AND MORlE PARTI-'JG SECTION 925.02 
"RATES, JXES AND CHARGES" THEREOF, TO PROVIDE FOR AND 
ESTABLBH INCREASED RATES, PEES AND CHARGES FOR THE USE 
OF THE ClTY'S SEWAGE SYSTEM FOR ALL CLASSES OF CUSTOMERS, 
EXCLUDING Tl3E MEREDm. SBRINGS/DAKOTA EXTENSION 

IVHEREAS, Chapter 16, Article 13, Section 1 of the Code ofthe State of West Virginia of 
193 1, as amended, authorizes a d  empowers a municipal corporation to own, acquire, operate, and 
maintain within' and/or without its corporate M t s  a sewage co'11eCtion system a d o r  sewage 
treatment plant for the collection andor treatment, purification and disposal, in a sanitary manner, of 
the liquid waste and solid waste, sewage, night soil and industrial waste of such punhipal corporation ' 

and its environs; and 

'I WHEREAS, the City of Fainnont currently operates a sewer utility for the collection and 
treatment of sewage and waste water within and without its corporate limits known as the City of 
Fairmont Sanitary'Sewer Board; and 

WHEREAS, the Federal Clean Water Act requires the reduction or elimination of untreated 
&charges from the sanitary system into the envirohent resulting fi-om i d o w  and Utration (I&r> 
caused by certain water sources, mch as storm and ground water; and 

WHEREAS, the City's current National Pollution Discharge Elinhation System (NPDES) 
Permit provides for the operation aad .maintenance offorty-six (46) combined sewer overflow points 
(CSO's) resulting &om I & I, conditioned upon an attempt to e lh ime  them or reduce them to an 
allowable number which requires the City to 'drastically reduk'the number of CSO's currently in 
existence; and 

WBEREASj in Order to comply with the provisions ofthe ~ederal Clean Water Act k d  the 
NPDES Permit, the City of Fairmont Sanitary Board has adopted Phase I of a long term control plan 

' 

to reduce the current level of discharge, which phase has been gpproved by the .West Virginia 
Department . of . Environmental Protection; and 

WHEREAS, upgrades and improvements within twenty (20) designated areas of its existing 
.co12~ction system hgve been identsed as a part of said Phase I. The upgrades and improvements will 

., consist of =ow and infiltration reduction, as well as the removal, replacement, and relocation of 
! sewage collection lines. The lines requiring upgrades and improvements have a history ofproblems 

' 



1-1 'l 
associated with fitration, blockages, surcharging or have been constructed over in the past and 
require relocation; and 

WHEREAS, Greenhorne & O'Mara, Inc,, have been employed to design biddable plans and 
0 specifications for said upgrades and improvements; and 

WHEREAS, the iost of coastruction of the necessary upgrades and improvements to the 
system has been estimated to be $6,540,000.00 dollars; and 

Ci WBEREAS, the following finding sources to fbnd the construction of said upgrades and 
improvements have been' identified and secured: 

WV Water Development Authority Lo& @ 
2% interest & 1% Admia Fee for 20 years $5,577,760.00 

~ederal Assistance Grant fiom the N 2005 
Approp@tions Act . 962.240.00 . 

Total ' 

C ) . WEEEREAS, Gary K Be~aett, CPA, has prepared the finaucid statements and.other 
additional information as required by Rule 42 for the ConsWon and Filing of TadXs ofthe Public 
Servioe Commission of West Virghia which reveal that in order to provide sufiicient revenues forthe 
payment of current operating and maintenance costs and to provide debt service coverage relatingto 
the aforementioned funding at a level of 125% as required by bond covenants, it is necessary to 

o increase rates by an average of 24.72% over current4eveIs for all classes of customers, excluding the 
Meredith Springs -Dakota Eflension; md 

WHEREAS, the Council for the City of Fakmont, West Viginia, hereby finds tb$ it is 
necessary and reasonable to increase the bulk rate charged to its resale aistomers for sanitary sewer 

0 service so as to provide sufficient revenue to continue to satisfy operaling and maintenance expenses; 
' to meet existing debt .service; and to provide increased rev&ues to find the necessary oapital 
improvements;. and 

WHEREAS, Chapter 24, Article 2; Section 4@) ofihe Code ofthe State of West Visin;aof , 

193 1, as amended, authorizes the fixing of all rates and charges of municipdiy operated M e s  by the 
0 adoptioi of appropriate oqiinances; A 

NOW, THEREFORE, THE.= OF FAIRMONT HEREBY ORDAINS THAT: 

Ordinance No. 672, as amended, be and is hereby &her amended arid supplemented to 
0 : provide for and establish rates, fees -andcharges for sanitary sewer services for all classes of . ' customers as follows: (Matter to be deleted bracketed; new matter double underlined) ' . 



lo ? ARTICLE 925 SEWER CHARGES 

SECTION 925.02 RATES, FEES AND CHARGES: 

The following scheddes of rates, fees, charges and delayed, payment penalty charges are 
hereby fixed and determined as the rates, fees, charges and delayed payment penalty charges to be 

CJ charged to customers of the City ofFairm~nt Sanitary Sewer Board's sewage system. 

SECTION I. SANITARY SEWER: Schedule No. 1 

[(A) INTERIN RATES 
n 1 I' (1) APPLICABILITY Applicable in the entire territory or area served. 

(2) AVAEABEITY: Available for general domestic, commercial and industrial 
sewer service. 

c: 
(3') RATES: Rates are based upon the.matered amount of water supplied. After the 

first 2,500 gallob, rates shown are per 1,000 gallons used'per month 

Gallons - Rate 

First 50,000 
Next 25,000 
Next 25,000 
Next 25,000 
AU Over 125,000 

- (4) EFFECTIVE DATE: The interim rates hereinabove established shall become . 
effective 60 days &om the date of the adoption of this Ordinance and shall continue until the last day 
of February, 2004, or.until the substantial completion of the project as certified by the project 
engineer, whichever shall first occur. 

0 (B) PERMANEXT RATES] 

(1) APPLICABILITY: Applicable in the entire territory or area served 

0 (2) AVAILABILITY: Available for general domes&, commercial and industrial 
service. 

(3) RATES: Rates arc based upon the metered amount ofwater supplied. ~ t t &  the 
first 2,500 gallons, rates shown are per 1,000 gallons used per month. 

0 4 



Gallons 
t-) *) 

First 50,000 
Next 25,000 
Next 25,000 
Next 25,000 

0 
All Over 125,000 

[(4) EFFECTIVE DATE; The permanent rates hereinabove estabIished.shatI become 
eff'ective on March 1, 2004, or upon the substantial completion of the project as certified by the 
project engineer, whichever shall first occur.] 

0 .  [SECTION It:] && MINlMUM CHARGE: Upon the effective date of the riterim rates 
hereinabove established, the minimum charge for sanitary sewer service shall be seven dollars and . 
twenty-five cents ($7.25) per month. "I'hereafler, irpon the effective date of the permanent] rates 
hereinabove established, the mhiquq charge for sanitary sewer seryice shall be [eight dollars and 
twenty-six cents ($8.28) ] 

C 
[SECTIONIU:] UDELAYED PAYMENT PENALTY: [The rate assessedpursumt to the 

foregoing schedule shall be paid within twenty days of the billing date and a penalty of ten percent 
(10%) shall be added for any default in papent. Such ten percent (10%) delinquent fee shall be on 

C I) 

The F-ce Director shall insure and provide for dect ion in thi following manner: 

0 (A)  he mmer povided fof&e collection of delinquent water utility service 
charges shall be the manner in which delinquent sanitary sewer service charges shall be wllected, to- 
wit, discontinuing water ,after notice. 

(B) All sanitary sewer service fees shall be billed simuftmeously and upon the 

0 , 
.same bill as water utility service. 

(C) No customer shall be permitted to pay for only water utility service in 
order to avoid termhation of sewer coverage. 

@) No person, h or corporation shall receive sewer service dthout paying 
C) the IawfUl charges thereforj ahd it shall be the duty of the Financg Diiector to institute appropriate 

cximind proceedings in the'Nunicipal Court for all violations. 

[SECTION IV:] 161: SERVICE CONNECTION CHARGQ: A fee of tdvo hundred. and fifty . 
dollars ($250.00) s h d  be charged new customers connecting to the sewage system. The increase in 

O ) the service connection charge shall become effective 60 days &er the date of the adoption of this . . 



Ordinance. 

[SECTION V:] a: RE-CONNECTION SERVICE CHARGE: In the event water service is 
terminated due to nonpayment of a sanitary sewer bill, a twenty-five dollars ($25.00) re-connection 
fee shall be paid in addition to the delinquent sanitary sewer charged prior to restoration of water 
service. Customers of the Fairmoat Water Department shall be exempt from such re-connection fee, 

[SECTION VI.] 181: BMONTMY OR OUARTERLY BILLING: The above rates and 
charges may be adjusted to a bimonthly or quarterly basis, providi  no lower charges. 

[SECTION YE] ALTERNATIVE MEASUREMENT OF SEWAGE: Customers 
having water use wbich results in a substantial portion of the water purchased not being discharged 
into the sanitary sewer system shall be entitled, at the option and sole cost of the custom, to request 
the Sanitary Sewer Board to purchase and install special meters to measure the volume of waste 
water discharged into the sanitary sewer system. The customer shd  advance to the Sanitary Sewer 
Board on demand, the Sanitary Sewer Board's estimated cost af purchasing and instaUing the meter 
and upon installation of such waste discbarge meter the rates ofsuch customer shall be based upon 
the vdumti? of waste discharged into the system rather &an upon the volume of water purchased by 
the customer. . . 

SECTION DrlII] jBh: W U S W  SERVICE: Schedule No. 2: 

': 

(1) APPLICAI3lLITY: Applicable in the entire territory or area served. 
e 

(2) AVAILABILITY: Available for non-connected industrid service. 

(3) RATE: The charge for the treatment of industrial waste shall be calculated on the 
basis of the following formula: 

P> 
.. . 

Ci = charge to industial users per year. 
Vo = average unit cast of transport and treatment chargeable to volume, in dollars per gallon 

' 

Vi = volume of waste water itom industrial users, in gallons per year. 
Bo = average unit cost of treatment, chargeable to ~iochemical OxygenDemand @OD), in 

dollars per ground, 
.Bi = weight of BOD from industrial users, in pounds per year. . 

So = average unit cost of treatment (iucludiig sludge treatment) chargeable to total solids,.in 
dollars per pound. 

Si = weight of total solids fi-om industrial users, in pounds per year. 

Wheri an industrial user is to be served, a preliminary study of its waste, a d  the cost of 
transport and treatment thereoc shall be made. Waste containing materials, wbich in the judgment of 
the ,$anitary Sewer Board should not be introduced into the sewer systern, need not be handled by it. 

. The results of this preliminary study shall be used to determine the feasibiity of the proposed sewer 



service and the charge therefor, based upon the formula set out above. Thereafter, industrial sewage 
) shall be monitored on a regular basis and at the obnclusion of each fiscal year, based on the aforesaid 

C, investigation and audit of the Sanitary Sewer Board records, new cost figures.shall be calculated for 
use on the above formula. The cost of establishing the monitoring facilities shall be paid by the 
industrial user. Based on these audited figures, additional billings covering the past &&year shall be 
made for payment by each industrial user, or refind given by the ~&tary Sewer Board, as the case 
may be. Such audited figures shall then be used for the preliminary billing for the next fiscal year, at 

0 the end of which an adjustment shall be made as aforesaid. 

SECTION u: BULK SERVICE: Schedule No. 3: 

(1) APPLICABILITY: Applicable in the entire territory or area served. 

(2) AVAILABILITY: Available for bulk rate, resaIe or satellite customers. 

(3) ~~: The bulk service rate for the treatmat ofwaste water shall be [$I .2833 '1 
a. 18 ~erlOO0 gallons of metered water treated. 

C) [(4) EFFECTIVE DATE: The bulk service rate hereinabove established shall become 
effective 60 days from the date of the adoption of this Ordinance and shall continue until changed by 
subsequent ordinance.] 

SECTION Y : SEVERABILIW. The provisions of this Ordinance are severable, and if 
any provisions or part thereof shall be deemed invalid or unconstitutional or .inapplicable to  any 

0 person or c i r w c e s ,  such invalidity, unconstituff onality br inapplicability shall not affect or impair 
the remairing provisions of this Ordinance. 

0 a* 

I. The provisions of Ordinance No. 692, as amended by Ordinance' No: 1 1 89 . 
established the bulk rate at $1.2833. Said ordinance was the subject,of WV PSC Case . 

No. 0270695-S-MA. By PSC Final Order entered October 16,2002, the Cityf s Bulk 
Rate was established at .9451 per 4000 gallons of metered wastewater treated. 

c ) .  



I )  

(-) 

[SECTION XI: LIMITATION ON E F P E C m  DATE OF ORDINANCE OR A .  
AMEND= Under no circumstance shall any charge, rate or fee herein established either by the 
original enactment of this ordinance or by any amendment thereto become effective until after at least 
forty-five days fiom the date of the adoption of the ordh&ce providing therefor.] 

0 
Passed this the 14th day of March ; 2006. 

ATTEST: 

U 
i 

CITY CLERK 
0 



O I 
WE, the undersigned officials of the City of F h o n t ,  West Viigbia, do hereby certitjr that 
Ordinance No. 1339: 

AN ORDINANCE OF TEE CITY OF FATRMONT AlWENDING AM) 
SUPPLEMENTING ORDINANCE NO. 672, AS AMENDED, WHICH 

0 ORDINANCE IS COD13F13ED AS CITY OF FAIEMOlW CODEARTI- 925 
"SEWER CHARGES", AM) MORE PARTICULARLY SECTION 925.02 .. 
"RATES, BXES AND CHARGES" TEEEREOF, TO PROVIDE I?OR AND 
ESTABLISH INCREASED RATES, PEES AND CHARGES FOR TEJE USE 
OF THE CITY'S SEWAGE SYSTEMFOR AJJ, CLASSES OF CUSTOMERS, 

C) IEXCLUDIENG THE MEmm SPRINGSIDAKOTA EXTENSICON 

was introduced and publicly read in its entirety at the Regular Meeting of Council held February 14, 
2006 and was published in the Times-West Vrainian on February 20,2006. and on February 27, 
2006, pursuant to Charter provisions Section 2.13(d); a public hearing was held onMarch 14,2006. 

0 There being rio request -&it the proposed Ordinance be Gad in its entirety fm a second. time, the 
Clerk read the title only and copies were available to the public as required by Ordinance No. 499. 
 he Or&-ce Gas. duly adopfed~pursuant to the Charter ofthe City ofFairmont &d west Virginia 
Code; signed by the undersigned officials and fled in the office of the City Clerk . ' 

-1 Adopted by Council of the City of Fairmont; West Virginia, this the K~ day of March 2006. 
0 

0 ATTEST: 

 MAY^^ G ~ F A Z R M O N T ,  WEST VIRGINIA 

APPROVED AS TO FORM: 

0 
ATTORNEY, CITY OF FAIRMONT, WEST VIRGINIA 



I .rates neremewve estav- I 
Itshed, the minimum Charge 
for senllary sewer 6ervhe 
shall be ten dollars end Ihlr- 
ty-one cents ($10.31) Per , 

monlh. 

The above rales are net. 
3 NoncE On ell current usage billings 
; E'C\?~cE b hereby OlVen not paid within twenty (20) 

'/'J CllY Of Falrmonl, a days Ien per cent (10%) will . 
,pal corporalion, a be added 10 the nai current . . .. . ...- .--...- . ... -.. -,.----., 

C) . puulb sewer ulillty, Will hold amount unpald. This de- 
a hearing bolore the llnal layed penally payment is 
vote on a Proposed dl- not interest and is lo be col- 
nance. Ihe Prfnclpal oblecl lecled only once to! each 
01 which IS Ihe ~ncreass 01 bill where it is appropriate. AFFIDAVIT OF PUBLICATION 
sewer rales lor cuslomers . 

. 

00594.7 
of the sewer sydem operal- 
ed by tho Cily of Fairrnonl. A 1ee.w ~ w o  hundred and 
The lllle of such.ordinance filly ddllars ($250.00) shall M~uttfg ,d&ri~lr, in m: 
is: be charged new cualomers 0 AN ORDINANCE OF THE cannacling 10 Ihe sewage 1, 
CITY OF FAIRMOM syslem. T ~ B  increase In the , being first duly sworn upon my oath, 
AMENDING AND 'SUP- s e ~ k ~  connection charge " 

.. . 
PLEMENTING Onus- shell become eflwtlve 60 do dispose and Say that I am iC of the TIMES WESTVIRGINIAN 

AS days Ihe Of Ihe a corporation, publisher of the newspaper eh$t~ed theTlRnESWESTVlRGlNlAN an Independent news- 
AMENDED. WHICH OR- adopllon of lhls Ordinance. 
DIANCNE IS OODIFIED paper: 
AS CITY OF FAIRMONT s ~ h ,  event wa- that I have been duly authorized by the board of directors o f  such corporation to execute this affidavit of 
CODE ARTICLE 925 lor s e N w  IS terminated publication; that such newspaper has been published for more than one year prlor to publication of the 
"SEWER CHARGES" . due to non-pvent  of a annexed notice described below, that such newspaper is regularly published daily except Saturday acd C? AND MORE PARnCU- sanitary sewer bill, a W n -  Sunday, for at least fifty weeks during the calendar year, in the Municipailty of Fairmorit, Marion County, West 
LARLY SECTION 82602 ty-live dollars (SZ.M3) re- 
"RATES. FEES AND connection lee shall bwpald 

Virginia; that such newspaper is a newspaper of 'general circulation,* as that term is defined in article three, 

c~ARGES'THEREOF,  ~n eddltlon to the dcillnquent chapterfifty-nine of the Code of West Virginia, 1931, as amended, within the publication area or areas of the 
. t o  PROVIDE FOR AND sanitary sewer charged pd- aforernentloned rnuniclpality and Marion County; that such newspaper averages in length four or more pages, 

ESTABLISH INCREASED or to resloration 01 waler excluslve of any cover, per Issue; that such newspaper is circulated to the general public at a definite price or 
' RATE, FEES AND sa~lce. Customers 01 the consideration; that such newspaper is a newspaper to which the general public resorts for passing events of 

CHARGES FOR THE USE F a l ~ o n t  Weter Deparimenl a political, religious. commercial or social nature, and for current happenings, announcements, mlscella- 
OF THE CITY SEWAGE shall be exempt 11om such neous reading matter, advertisements and other notices. 
SYSTEM FOR ALL re-wnnectionlee. 
CLASSES OF CUSTOM- 11. Em&dw- the bulk that the 

nOticB Of ERS, EXCLUDING THE service rare lor h e  treal- 
. was duly publishad in said 

MEREDITH SPRINGS I rnent of wasle water shell r 
successive wf&kj (~ias-L ), commencing with 

The final vote on adopllon of metered wastewater 
DAKOTA EXTENSION. be 51.18 per 1000 gallons Once for 

rr 

the issue of the 20 day of kh'n la?nl of said proposed ordinance treated. ,=- , and endingwith theissue o f  the 027 
shall be held In the Council Interested parties inay ap- 
rh?pbers of the Cny of peer and be heard at such day ,,f 

Ion(, Third Floor, llm wilh respect to Ihe 
UW~W ; &@% , a d  was posted at the front door of thc?'Marion County Courthouse on 

,A 303. city-county - %-.. lop of #he PC,-ooses the , -2 daybf $b w , : that said annexed notice war 
*" ' ~ohpler .  J. Harper Mere .,rdlnance. 

dilh 8uilding 200 Jackson T-o~es ol Ihs proposed or. 
Sbeel, Falrmonl. Marion dinance ere available at the published on the following dates: 
county, West vlrglnla on ofrice of the Clerk of the 

DL 
Tuesday March 14, 2006, City of Felrmont, h l r d  and the cost of publishing said annexed notice as aforesaid was $ 
a! 'lo'cbck p.m. Floor, Room 312. Clty- 
The proposed rate shed- County Complex. J. Harper 
uls is as follows Meredilh Bulldlng. 200 
I. Jackson Slreet. FalrmonL 0 R=upm the axmnIy. west Taken. subscribed a 
melared amounl of water glnla. 
supplied. Alter the first Times: F E ~ .  z0.~7,2006 . My cornrnlsslon ex 
2,500 gallons, rales shown _.. .. .- - .  
ere per 1,030 gallons used 
per month. 
Gallons Rate 

$4.13 FirslS0,MK) 
Next 25,000 3.98 
Nel25,MX) 3.74 

C )  Nax125.000 3.52 
All over 125.000 3.31 



AFFIDAVIT OF MUNICIPAL, CLERK 

:) 

STATE OF WEST VIRGINIA 
COUNTY OF MARION, TO WIT: 

This day personally appeared before the undersignedNotary Public in and for the County and 

State aforesaid, Janet Keller, who, being first duly sworn, upon her oath, deposes and says: 

1. That she is the Clerk for the City of Fairmont and that as such she has personal knowledge 

0 of the facts set forth in this affidavit; 

2. That on February 14,2006, the Council for the City of Fairmont, by motion, proposed, . 

read for the first time, and set for public hearing on March 14,2006, an ordinance, being Ordinance 
0 

No. 13 3 9, the purpose of which was to increase the rates and charges for residential, commercial 

and industrial and resale sanitary sewer service; 

0 1 3. That on February 15,2006, she caused to be posted a notice of public hearing on said 

ordinance at a conspicuous place at the City of Fairmont's business premises, being the location of 

payment for bi-monthly water bills by the City's customers, a copy of which notice is attached; 

0 4. That on February 20,2006 and February 27,2006, she caused to be published, as a Class 

II legal advertisementp in the Times-West Virginian, a newspaper in general circulation in the City 

of Fairmont and Marion County, West Virginia, the aforementioned notice of public hearing. A copy 
0 

of the "Affidavit of Publication" is attached; 

5. That on March 14, 2006, following the public hearing, the Council for the City of 

0 Fairmont duly adopted the aforementioned ordinance; 



6. That for purposes of providing its customers with notice of the rate change, the City of 

( -) Fairmont has chosen to issue a press release announcing the adoption of the proposed rate change 

and publish a public notice of change in sewer rates (PSC Form 12) as a Class- I1 Legal 

Advertisement. A copy of the notice and request for press release are attached; 

7. That the public notice of change in sewer rates is scheduled to be published in the Tirnes- 

West Virginian on March 20,2006, and March 27,2006. 

And further affiant sayeth naught. 

f l  A F F I A N T  

Taken, subscribed and sworn to before me, the undersigned authority, this the/?' day of 
March, 2006. 

a m  mr /k 
NOTARY PUBLIC 

My Commission Expires: 



NOTICE is hereby given that the City of Fairmont, a municipal corporation, a.public sewer 
utiliv, wilI hold a hearing before the fmal vote on a proposed ordinance, the principal object of 

O ) which is the increase of sewer rates for customers of the sewer system operated by the City of 
I Fairmont . The title of such ordinance is: 

AN ORDINANCE OF THE CITY OF FAIRMONT AMENDING AND 
SUPPLEMENTING ORIIINANCE 'NO. 672, AS AMENDED, WHICH 
ORDINANCE IS CODIFIED AS CITY OF FAIRMOW CODE ARTICLE 925 
"SEWER CHARGES1'& AND 'MORE PARTICULARLY SECTION 925.02 .i:, 

"RATES, FEES AND CHARGES" THEREOF, T0,PROVIDE FOR AND 
ESTABLISH INCREASED RATES; m E S  AND CFURGES FOR THE USE 
OF THE CITY'S SEWAGE SYSTEM FOR ALL CLASSES OF CUSTOMERS, 
EXCLUDING T,m MEREDITH SPRINGS/DAKOTA EXTENSION 

The final vote on adoption of said proposed ordinance shall be held in the Council Chambers 
of the City of Fairmont, Third Floor, Room 303 City-County Complex-J. Harper Meredith 
Building, 200.. Jackson -‘ Street, E'airmont, Marion County, west ~ i e i n i a  on Tuesday, 
March 14,2006, at 7 . . o'clock p.m. 

0 .  
The proposed rate schedule is as follows: 

I. General Service: Rates are based upon the metered amount of water supplied. After the 
fmt 2,500 gallons, rates shown are per 1,000 gallons used per month. 

) 0 
Gallons Rate 

First 50,000 , $ .  4.13 
Next 25,000 .. 3.96 
Next 25,000 . 9 ~ '  3.74 

0 Next 25,000 3.52 

All Over 125,000 3.31 
. . . 

Minimum Charge: Upon the effective date of the rates hereinabove established, the 
minimum charge for sanitary sewer service shall be ten dollars and thirty-one cents ($10.31) per 

0 month. 

Delayed Pay-ment.Penalty: The above rates are net. On all current usage billings not 
paid within twenty (20) days ten per cent (10%) will be added to the net current amount unpaid. This 
delayed penalty payment is not interest and is to be collected only once for each bill where it is 

0 appropriate. - 
Service Connection Charge: A fee of two hundred and fifty dollars ($250,00) shall . 

be charged new customers connecting to the sewage system. The increase ih the service connection 
charge shall become effective 60 days after the date of the adoption of this Ordinance. 



' Re-connection Service Char~e: In the event water service is terminated due to 
nonpayment of a sanitary sewer bill, a twenty-five dollars ($25.00) re-connection fee shall be paid 

--I ) 
in addition to the delinquent sanitary sewer charged prior to restoration of water service. Customers 
of the Fairmont Water Department shall be exempt fiom such re-connection fee. 

n. Bulk Service: The bulk service rate for the treatment of waste water shall be $1.18 per 
1000 gallo* of metered wastewater treated. 

3 .  
Interested parties may appear and be heard at such time with respect to the passage of the 

proposes ordbance. 

Copies of the proposed ordinance are available at the Office of the Clerk of the City of 
-.I , Fairmont, Third Floor, Room 312 :City-County Complex-J. Harper Meredith Building, 

200 Jackson Street, Fairrnont, Marion County, West Virginia. 

-, Published as a Class II Legal Ad on the 20a a d  ~ 7 ' ~  days of February, 2006. 
Post at customer Service Window and Utility wfcopy of ordinance on February 15,2006. 



---p---------- ,A- . -- .- 
,iL AND CONFIRM~KA--K 0 0 0 0 0 0 ' 0- '3 

Legals ' I  BOND, PURCHASE ' AGREEMENT RELATING' 
I ' 

NOTICE OF TO SUCH BONDS; AU- 
PUBLIC HEARING ON ./ ; TbiORIZING. ,THE SALE, AFFIDAVIT OF PUBLICATION 
ClW OF FAIRMONT AND PROVIDING I FOR ' 007076 
BOND ORDINANCE ! , THE TERMS AND PROVC s f &  of pi@e 

SlONS OF SUCI-/ BONDS, 
A public hearing w~il be held I $ c ~ ~ ~  'ADOPTING OTHER I of-, fo mz 

I on the following-entitled Or- ; l'ROViSlONS RELATING 
1 dinance at a regular rheet- THERETO. . t 

: ing of the Council pf the : f L , '  
/ 1 

1, -, being first duly sworn upon my oath, 
I Citv of Fairmont (the "City':) I The above-entitled Ordi- - \ 

THROUGH THE ISSU- I . i 
ANCE BY THE CITY OF" A certified copy of the 

NOT MORE THAN '- above-entitled Ord~nance is 
$6,500,000 IN AGGRE- !'on file with the Council at 
GATE PRINCIPAL }the office of the City 

, AMOUNT OF SEWER review by interested par- I 

REVENUE BONDS, SER-! ties during ,regular' offlce i 
IES 2007 A (WEST VIR-1 hours. 1 I 

' GINIA SRF PROGRAM); I : PROVIDING FOR THE ,the hear- 
RIGHTS AND REMEDIESl 

i, ing, the Council intends,to 
1 OF AND enact the Ordinance upon 

THE REGISTERED OWN- final reading. 
ERS OF SUCH BONDS; i j  1 

to -be 'held on ~ u e s d a ~ ,  1 ,  name was approved by the, 
I April 24, 2007, at 7:00 p.m., ,, Coun~il on qplil 10, 2007. . 
I in the Council Chambers lo- , + . J r' 

cated at the first floor of the / The above-quoted title 'of 
8 Public Safety Budding, 500 1 / the Ordinance describes 
Quincy Street, Fa~rmont, / generally ' the ' conients 

' West Virginia, and at such ' 1' thereof and the purposes of 
' hearing any person inter- 1 the pondsc contemplated 

ALL DOCUMENTS RELAT- r ~ a n e f  l<eller ; 
ING\ TO THE ISSUANCE .. Citv Clerk 

Cested may appear before 
['t$.?., Council and present 
I prote\st9 and all protests, 
i 'and suggestions shall be 
I heard by the Council and it./ 

OF SUCH AP- 3 imes: April l2,19, i007~ I 
r PROVING, RATlFYlNGl 

thereby! The City contetn- 
plates the issuanqe of ' the 

, Bonds described in the Or-. 
1 dinance. The, proceeds of' 

the Bonds will be used to, 

do dispose and say that I am. k,L! ( 6i.q ' aa4J of the TIMES WEST.VIRGINIAN 
a corporation, publisher of the newspaper edtled ~~~TIMESWESTVIRGINIAN an Independent news- 

I shall then take such act~on 1 ,  provide permanent f~nanc- 
as it shall deem proper in l>-ing of the costs of acquisi- 

'the premises upon an brdi- , tion and constructidn of bet-[ 
?nance entitled: , , terments, additions and im- 

' , provements to the sewer-! 
I ORDINANCE AUTHORIZ- age system 'of the City and, 
ING THE ACQUISITION to pay certain costs of issu- 
AND CONSTRUCTlON OF ance of the Bonds and re- 
ADDITIONS BETTER- lated costs. The Bonds are, 
MENTS AND ' IMPROVE- , payable solely .from reve- 
MENTS TO THE EXISTING , , nues to be derived from the,' 

# PUBLIC SEWERAGE S Y s  ,ownership and operation o- 
TEM OF THE CITY OF 'the sewerage system of the1 
FAIRMONT-AND THE FI- , City. No taxes may at ,any 
NANClNG OF THE COST / time be levied for the pay- 
THEREOF, NOT OTHER- 1 ment of the' Bonds or the in- 
WISE . PROVIDED, , terest thereon. 1 

paper: 
that I have been duly authorized by the board of directors of such corporation to execute this affidavit of 
publication; that such newspaper has been published for more than one year prior to publication of the 
annexed notice described below, that such newspaper is regularly published daily except Saturday and 
Sunday, for at least fifty weeks during the calendar year, in the Municipality of Fairmont, Marion County, West 
Virginia; that such newspaper is a newspaper of "general circulation," as that term is defined in article three, 
chapter fifty-nine of the Code of West Virginia, 1931, as amended, within the publication area or areas of the 
aforementioned municipality and Marion County; that such newspaper averages in length four or more pages, 
exclusive of any cover, per issue; that such newspaper is circulated to the general public at a definite price or 
consideration; that such newspaper is a newspaper to which the general public resorts for passing events of 
a 'pol i t ical ,  religious, commercial or social nature, and for current happenings, announcements, miscella- 
neous reading matter, advertisements and other notices. - 

that the .annexed .no t i ce  of was duly published in.said 

7 
newspaper once for h guccessive . i" c tk -5  (Class- ), commencing witti . . 

ths issue of the 13 dayof 410~; I' , 30' 7 , and ending with the issue of the 19 
day of , 2 ~ ~ 7  , and was posted at the front door of th&.~arion County Courthouse on 

the I {  'day of f / , aO* 7 ; that said annexed notice was 

published on the following dates: 
I 

and the cost of publishing said annexed notice as aforesaid was $ 

/ 
Taken, subscribed and sworn to before me in said county this 35 day of 

I 
, 1-7- 

V-@*& 
Notary Public of Marion C O U ~ ~ Y ,  West Virginia 



CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program) 

EXCERPT OF MINUTES ON ADOPTION 
OF SUPPLEMENTAL RESOLUTION 

The undersigned Recorder of City of Fairmont (the "City") hereby certifies that the 
0 following is a true and correct excerpt of the minutes of a regular meeting of the said City: 

The Council of the City met in regular session, pursuant to notice duly posted, on the 

0 25th day of September, 2007, in Fairmont, West Virginia, at the hour of 7:00 pm. 

PRESENT: 
S. Scott Sears - Mayor 
John J. Dahlia - Councilmember 
Deborah D . Seifrit - Councilmember 
Phyllis J. Mills - Councilmember 
Charles E. Warner, Jr. - Councilmember 
Robin W. Smith - Councilmember 
Matthew S. Delligatti - Councilmember 
Burley Tennant - Councilmember 
DeYAndrea Bussey - Councilmember 
Ronald J. Straight - Councilmember 

Janet Keller - Clerk 
Bruce McDaniel. - City Manager 

0 ABSENT: None. 

Scott Sears, Mayor, presided, and Janet Keller, acted as Clerk. The Mayor announced 
that a quorum of members was present and that the meeting was open for any business properly before it. 

0 The Mayor presented a proposed Supplemental Resolution in writing entitled: 

SUPPLEMENTAL RESOLUTION PROVIDING AS TO PRINCIPAL 
AMOUNT, DATE, MATURITY DATE, REDEMPTION PROVISION, 
INTEREST RATE, INTEREST AND PRINCIPAL PAYMENT DATES, 
SALE PRICE AND OTHER TERMS OF THE SEWER REVENUE 
BONDS, SERIES 2007 A (WEST VIRGINIA SRF PROGRAM), OF 
THE CITY OF FAIRMONT; APPROVING AND RATIFYING THE 



LOAN AGREEMENT RELATING TO SUCH BONDS 
AND THE SALE AND DELIVERY OF SUCH BONDS 
TO THE WEST VIRGINIA WATER DEVELOPMENT 
AUTHORITY; DESIGNATING A REGISTRAR, PAYING 
AGENT AND DEPOSITORY BANK; AND MAKING 
OTHER PROVISIONS AS TO THE BONDS. 

and caused the same to be read and there was discussion. Thereupon upon motion duly 
made by Robin Smith and seconded by Burley Tennant, it was unanimously ordered that 
the said Supplemental Resolution be adopted and be in full force and effect on and from 
the date hereof. 

There being no further business to come before the meeting, on motion 
duly made and seconded, it was unanimously ordered that the meeting adjourn. 



CERTIFICATION 

I hereby certify that the foregoing is a true copy of the minutes of the 
City of Fairmont and that such actions remain in full force and effect and have not 
been amended, rescinded, superseded, repealed or changed. 

WITNESS my signature on this 1 1 th day of October, 2007. 



CERTIFICATION 

STATE OF WEST VIRGlNIA, 
COUNTY OF MARION, 
CITY OF FAIRMONT, TO-WIT: 

I, Janet L. Keller, Clerk of the City of Fairrnont, West Virginia, keeper of the 

official records of said City, do hereby certify that the attached is a true copy of the City 

Council minutes from the meetings held on February 14,2006, March 14,2006, March 27, 

2007, April 10,2007, and April 24,2007. 

Given under my hand and seal this the & day of September, 2007. 

(J$?kd or- 
CITY CLERK 



April 24,2007 

The regular meeting of the City Council of the City of Fairmont was held at 7:00 p.m. on the 24' 
day of April, 2007, at the Public Safety Building located at 500 Quincy Street in Fainnont, West 
Virginia. 

Mayor Sears called the meeting to order. 

Councilmembers present were: 

First District 
Second District 
Third District 
Fourth District 
Fifth District 
Sixth District 
Seventh District 
Eighth District 
Ninth District 

John J. Dahlia 
Burley (Butch) Tennant 
Deborah D. Seifrit 
Phyllis J. Mills 
Charles E. (Chuck) Warner 
DeYAndrea Bussey 
S. Scott Sears 
Robin W. Smith 
Matthew S . (Matt) Delligatti 

Also present were: 

City Manager Bruce McDaniel 
City Attorney Kevin Sansalone 
City Planner Jay Rogers 
Acting City Clerk Lisa Darden 

IN RE: OPENING CEREMONIES 

Rev. D.D. Meighen of the Central United Methodist Church gave the invocation followed by the 
Pledge of Allegiance to the Flag led by Councilmember Mills. 

APPROVAL OF MINUTES 

Mayor Sears noted that each member of Council had received a copy of the minutes from the 
regular meeting held on April loth, 2007 and the minutes fiom the special meeting that was held 
on April 1 7 ~ ,  2007. He asked if there were any corrections, deletions, or amendments. 

Councilmember Tennant moved to approve the minutes as submitted. Councilmember Dahlia 
seconded the motion. 

The Mayor declared the minutes approved as submitted by voice vote of Council. 



PUBLIC HEARINGS 

IN RE: AN ORDINANCE AUTHORIZING THE ACQUISITION AND 
CONSTRUCTION OF ADDITIONS, BETTERMENTS AND IMPROVEMENTS TO THE 
EXISTING PUBLIC SEWERAGE SYSTEM OF THE CITY OF FAIRMONT AND THE 
FINANCING OF THE COST THEREOF, NOT OTHERWISE PROVIDED, THROUGH 

0 THE ISSUANCE BY THE CITY OF NOT MORE THAN $6,500,000 IN AGGREGATE 
PRINCIPAL AMOUNT OF SEWER REVENUE BONDS, SERIES 2007A (WEST 
VIRGINIA SRF PROGRAM); PROVIDING FOR THE RIGHTS AND REMEDIES OF 
AND SECURITY FOR THE REGISTERED OWNERS OF SUCH BONDS; 
AUTHORIZING EXECUTION AND DELIVERY OF ALE DOCUMENTS RELATING 

0 TO THE ISSUANCE OF SUCH BONDS; APPROVING, RATIFYING AND 
CONFIRMING A BOND PURCHASE AGREEMENT RELATING TO SUCH BONDS; 
AUTHORIZING THE SALE AND PROVIDFNG FOR THE TERMS AND PROVISIONS 
OF SUCH BONDS AND ADOPTING OTHER PROVISIONS RELATING THERETO. 

Mayor Sears asked if anyone was present to speak for this proposed ordinance. 
0 

Mr. McDaniel spoke that this was the third reading of this ordinance and explained the purpose 
of this ordinance. 

! '  

Mayor Sears asked if there was anyone to speak against this public hearing. 
0 
I There being no others to speak, the public hearing was called closed at 7: 10 p.m. 

~ ANNOUNCEMENTS 

0 IN RE: VANDALIA HERITAGE FOUNDATION 

Councilmember Dahlia reported that the Vandalia Heritage Foundation has a lot of great projects 
in the process and hopes to have them presented at a work session very soon. 

0 IN RE: CLEAN UP CAMPAIGN 

Councilmember Seifiit reminded Council that the clean up will take place on Saturday, April 
28". She also commended Rev. D.D. Meighen on his programs that air Channel 19. 

0 .. 
IN RE: RIBBON CUTTING 

Councilmember Mills reminded Council of the ribbon cutting that will take place on May 1 oth at 
the A-1 Car Wash. 

IN RE: UTILITY DEPARTMENT COMMENDED 
O 



Councilmember Smith noted that Barbara Core asked him to express to the City how grateful she 
was when she had a sewage and water problem. He reported the Utility Department was very 

0 helpful. 

IN RE: PROPOSED WORK SESSION 

Councilmember Delligatti asked Rev. D. D. Meighen if he would be interested in having a work 
session with Council regarding the public access channel. 

0 
IN RE: GOVERNOR MANCHINyS VISIT TO FAnRMONT 

Mayor Sears reminded Council that the Mayor will be visiting the Fairmont area on May 10" 
and visiting several locations. The Mayor has asked Janet Keller to put together an itinerary of 

0 the Governor's scheduled visits for next council meeting. Mayor Sears also thanked 
Councilmember Seifiit for her efforts with the cleanup. 

CITIZENS PETITIONS 

0 IN RE: CIVIL CASE CONCERNING MISSION FARMS 

FRAN PERRY, 18 Spence Street, addressed council concerning a civil case that has been 
brought against the families that originally donated the Mission Farms in 1952. The plaintiff is 

- WV Rescue Ministries. The family of Mr. Linn does not recognize the sale of the land. Ms. 

0 Perry has asked the new owner of the farm not to move any of the historical buildings that are on 
the property. They are part of the Historical Society. Ms. Perry is asking for support of the 
Council. The Council will write a letter of support for this petition. 

IN RE: LACK OF RESPONSE BY CITY OFFICIALS TO CITIZEN CONCERNS 

0 SHIRLEY MERCHANT, 417 OYDell Street, addressed Council in regards to the lack of 
response by City Officials to citizens concerns. Ms. Merchant is concerned that her yard is tom 
up and the Police give her attitude when she calls them. Mayor Sears stated that the Lieutenant 
was present and that he can take this back to the Chief and possibly handle the situation better. 

0 IN RE: TOWING ROTATION 

i DANNY JONES, Suncrest Boulevard, spoke against the way that cars were being towed in the 
Fairmont area. He stated he would like for the City to use a rotation schedule. 

l o  Mayor Sears stated that Council will take his complaint into consideration. 

CITY MANAGER'S REPORT 

IN RE: SCHEDULED WORK SESSION 



Mr. McDaniel reminded Council of the scheduled work session on May gth at 5:30pm. He noted 
that it will be between the Council and the members of MCPARC in an effort to do more things 

(1 
efficiently. 

IN RE: MAIN STREET BANQUET 

The City Manager also reminded Council of the Main Street Banquet that will take place on May 
2nd in Charleston. He noted that it be sponsored by the West Virginia Development Office. 

0 
CONSIDERATION OF COUNCIL BUSINESS 

IN RE: ADOPTION, AN ORDINANCE AUTHORIZING THE ACQUISITION 
AND CONSTRUCTION OF ADDITIONS, BETTERMENTS AND IMPROVEMENTS 

0 TO THE EXISTING PUBLIC SEWERAGE SYSTEM OF THE CITY OF FAIRMONT 
AND THE FINANCING OF THE COST THEREOF, NOT OTHERWISE PROVIDED, 
THROUGH THE ISSUANCE BY THE CITY OF NOT M O W  THAN $6,500,000 IN 
AGGREGATE PRINCIPAL AMOUNT OF SEWER REVENUE BONDS, SERIES 2007A 
(WEST VIRGINIA SRF PROGRAM); PROVIDING FOR THE RIGHTS AND 

0 REMEDIES OF AND SECURITY FOR THE REGISTERED OWNERS OF SUCH 
BONDS; AUTHORIZING EXECUTION AND DELIVERY OF ALL DOCUMENTS 
RELATING TO THE ISSUANCE OF SUCH BONDS; APPROVING, RATIFYING AND 
CONFIRMING A BOND PURCHASE AGREEMENT RELATING TO SUCH BONDS; 
AUTHORIZING THE SALE AND PROVIDING FOR THE TERMS AND PROVISIONS 

0 OF SUCH BONDS AND ADOPTING OTHER PROVISIONS RELATING THERETO. 

Mayors Sears entertained a motion for adoption of an ordinance Authorizing the Acquisition and 
Construction of Addition and Improvements to the Existing Public Sewage System. 

Motion: 
0 

Councilmember Tennant moved for the adoption of the proposed ordinance. The motion was 
seconded by Councilmember Dahlia. 

Roll call was taken by the Acting Clerk. 
10 

The Mayor declared the ordinance adopted by unanimous vote of Council and the ordinance 
designated as Ordinance No. 1382 was duly adopted. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
0 ORDINANCE OF THE CITY OF FAIRMONT AMENDING AND SUPPLEMENTING 

ORDINANCE NO. 1201, WHICH ORDINANCE IS CODIFIED AS ARTICLE 1763 
"SIGNS AND SIMILAR STRUCTURES'' OF THE FAIRMONT CITY CODE AND 
MORE PARTICULARLY SECTION 1763.07 PROHIBITED SIGNS THEREOF, TO 
PROVIDE FOR OR PERMIT, AS A CONDITIONAL USE, AN INFORMATION SIGN 

0 BELONGING TO THE STATE OF WEST VIRGINIA OR A POLITICAL 
SUBDIVISION THAT CONTAINS AN ELECTRONIC SCROLLING MESSAGE. 



Mayor Sears entertained a motion for the introduction of an ordinance providing for an 
amendment to the Sign Ordinance regarding electronic scrolling messages. 

Motion: 

Councilmember Delligatti moved for the introduction of the proposed ordinance and the reading 
of a synopsis in lieu of the entire ordinance. The motion was seconded by Councilmember 
Smith. 

The Acting Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Acting Clerk to set a public hearing for May 8,2007 

IN RE: INTRODUCTION, FIRST READING, SET, PUBLIC HEARING, AN 
ORDINANCE PROVIDING FOR THE VACATION AND ABANDONMENT OF AN 
UNNAMED THIRTY (30) FOOT STREET SITUATE PERPENDICULAR TO MAPLE 
AVENUE AND EXTENDING TO A PARCEL OF LAND DESIGNATED AS PARCEL 
60.1 OF MARION COUNTY TAX MAP 01-34, IN THE CITY OF FAIRMONT, 
FAIRMONT DISTRICT, MARION COUNTY, WEST VIRGINIA, WHICH STREET IS 
APPROXIMATELY 199 FEET IN LENGTH, SITUATE AND LYING BETWEEN 
THOSE CERTAIN PARCELS OF REAL ESTATE IDENTIFIED AS PARCEL NO. 39 
OF MARION COUNTY TAX MAP 01-34 AND PARCEL NOS. 38 AND 60 OF SAID TAX 
MAP, WHICH SAID PARCELS ARE OWNED BY FAIRMONT COMMUNITY 
DEVELOPMENT PARTNERSHIP, INC., JACK E. MCGINNIS, AND FAIPiMONT 
COMMUNITY DEVELOPMENT PARTNERSHIP, INC., RESPECTIVELY, 
RESERVING ALL UTILITY RIGHTS. 

Mayor Sears entertained a motion for the introduction of an ordinance providing for the 
abandonment of an unnamed street perpendicular to Maple Avenue. 

Motion: 

Councilmember Delligatti moved for the introduction of the proposed ordinance and the reading 
of a synopsis in lieu of the entire ordinance. The motion was seconded by Councilmember 
Smith. 

The Acting Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Acting Clerk to set a public hearing for May 8,2007. 

IN RE: ADOPTION, A RESOLUTION PROVIDING AUTHORIZATION TO FILE 
AN APPLICATION AND TO RECEIVE FUNDING FROM THE DEPARTMENT OF 
JUSTICE DRUG AND VIOLENT CRIME CONTROL TASK FORCE. 



Mayor Sears entertained a motion for the adoption of a resolution providing authorization to file 
an application and to receive funding from the Department of Justice Drug and Violent Crime 
Control Task Force. 

Motion: 

Councilmember Seifnt moved for the adoption of the proposed resolution and the reading of a 
synopsis in lieu of the entire resolution. The motion was seconded by Councilmember Tennant. 

The Acting Clerk read the proposed resolution by synopsis for the first time. 

Roll was taken by the Acting Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 

IN IRE: FIRE CAPTAIN .JIM EMEIIICK INTRODUCED 

Mr. McDaniel introduced Jim Emerick who is serving as Interim Fire Chief until a replacement 
is named. 

IN IRE: PLAQUE PRESENTED TO WTIRED FIRE CHIEF GREGG FREME 

Mayor Sears presented Gregg Freme with a plaque for h s  29 years of dedicated service to the 
City of Fairmont ' s Fire Department. 

Mayor Sears then stated that there will be a reception held after the meeting to honor Chief 
Freme. 

ADJOURNMENT 

The Mayor entertained a motion for adjournment. 

Motion: 

Councilmember Smith moved to adjourn the meeting. The motion was seconded by 
Councilmember Delligatti. 

The Mayor declared the meeting adjourned by voice vote of Council at 7:55 p.m. 



March 27,2007 

The regular meeting of the City Council of the City of Fairmont was held at 7:00 p.m. on the 27fi 
day of March, 2007, at the Public Safety Building located at 500 Quincy Street in Fainnont, 
West Virginia. 

Mayor Sears called the meeting to order. 

Councilmembers present were: 

First District 
Second District 
Third District 
Fourth District 
Fifth District 
Sixth District 
Seventh District 
Eighth District 
Ninth District 

John J. Dahlia 
Burley (Butch) Tennant 
Deborah D. Seifrit 
Phyllis J. Mills 
Charles E. (Chuck) Warner 
De'Andrea Bussey 
S. Scott Sears 
Robin W. Smith 
Matthew S. (Matt) Delligatti 

Also present were: 

City Manager Bruce McDaniel 
City Clerk Janet L. Keller 
Finance Director Eileen Layman 
Utility Manager Dave Sago 
'Police Chief Steve Cain 

][N WE: OPENING CEREMONIES 

Councilmember Bussey gave the invocation followed by the Pledge of Allegiance to the Flag led 
by Councilmember Seifi-it. 

APPROVAL OF MINUTES 

Mayor Sears noted that each member of Council had received a copy of the minutes from the 
regular meeting held on March 13, 2007. He asked if there were any corrections, deletions, or 
amendments. 

Councilmember Delligatti moved to approve the minutes as submitted. Councilmember Tennant 
seconded the motion. 

The Mayor declared the minutes approved as submitted by voice vote of Council. 

PUBLIC HEARINGS 



IN RE: AN ORDINANCE PROVIDING FOR AN AMENDMENT TO THE CITY 
OF FAIRMONT'S 2006-2007 ANNUAL BUDGET: GENERAL FUND 

Pursuant to a notice duly published in the Times-West Virs5nian on March 19, 2007, a public 
hearing was held to obtain citizen input on an ordinance providing for a General Fund Budget 
Revision. 

Mayor Sears asked if anyone present desired to speak to the proposed ordinance. 

EILEEN LAYMAN, Finance Director, stated that this was the third budget revision of the year 
for the General Fund and will probably do one more that needs to be turned into the State no 
later than June 15. She then went over the budget revision. , 

There being no others to speak, the public hearing was called to a close at 7: 10 p.m. 

ANNOUNCEMENTS 

IN RE: TRUMAN SCHOLARSHIP AWARDED 

Councilmember Dahlia reported that Councilmember Delligatti won the Truman Scholarship 
which was a pretty big distinction for anyone because there is only one person in the whole State 
that receives this scholarshp. He then extended congratulations to Councilmember Delligatti. 

Councilmember Delligatti thanked Councilmember Dahlia and said the distinction is great; 
however, he would never have been able to do it if it weren't for being on City Council. He then 
thanked the citizens of Fairmont and said it was quite an honor. 

IN RE: THREE RIVERS FESTIVAL 

The Mayor announced that the Three Rivers Festival will be held the weekend of May 24-27, 
2007. He noted the parade will be held on Thursday, May 24, and Three Rivers would like to 
have all Councilmembers participate. 

CITIZENS PETITIONS 

IN RE: PAVING OF STREETS REQUESTED 

ALFREDA BRITTON, 42 Holbert Avenue, addressed Council concerning the condition of 
streets in the Jackson Addition area. She noted that the whole Jackson Addition area is full of 
pot holes and you have to drive on the other side of the road on certain streets. She then 
requested that someone from the City look at the streets. 

The Mayor explained that we will be starting to evaluate different streets in the Spring and 
evaluating streets through the paving program. He said that, hopefully, we will be able to pave 
some streets. 



The City Manager noted that he will have Public Works take a look at those particular streets to 

0 see if there is some immediate relief. 

CITY MANAGER'S REPORT 

IN RE: SCHEDULED WORK SESSION 

0 Mr. McDaniel reported that the next work session will be held on Tuesday, April 10, at 5:00 p.m. 
to discuss the TIF District for the Sharon Steel project. 

CONSIDERATION OF COUNCIL BUSINESS 

C IN RE; ADOPTION, AN ORDINANCE PROVIDING FOR AN AMENDMENT TO 
1 THE CITY OF FAIIRMONT'S 2006-2007 ANNUAL BUDGET: GENERAL FUND 

Mayor Sears entertained a motion for the adoption of an ordinance providing for a General Fund 
Budget Revision. 

0 
Motion: 

Councilmember Dahlia moved for the adoption of the proposed ordinance. The motion was 
seconded by Councilmember Tennant. 

l o  Roll call was taken by the Clerk. 

The Mayor declared the ordinance adopted by unanimous vote of Council and the ordinance 
designated as Ordinance No. 1379 was duly adopted. 

S .. PN RE: INTIRODKJCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE AUTHORIZING THE ACQUISITION AND CONSTRUCTION OF 
ADDITIONS, BETTERMENTS AND IMPROVEMENTS TO THE EXISTING PUBLIC 
SEWERAGE SYSTEM OF THE CITY OF FAIRMONT AND THE FINANCING OF 
THE COST THEREOF, NOT OTHERWISE PROVIDED, THROUGH THE ISSUANCE c/ BY THE CITY OF NOT MORE THAN $6,500,000 IN AGGREGATE PRINCIPAL 
AMOUNT OF SEWER REVENUE BONDS, SERIES 2007 A (WEST VIRGINIA SRF 
PROGRAM); PROVIDING FOR THE RIGHTS AND REMEDIES OF AND SECURITY 
FOR THE REGISTERED OWNERS OF SUCH BONDS; AUTHORIZING EXECUTION 
AND DELIVERY OF ALL DOCUMENTS RELATING TO THE ISSUANCE OF SUCH 

0 BONDS; APPROVING, RATIFYING AND CONFIRMING A BOND PURCHASE 
AGREEMENT RELATING TO SUCH BONDS; AUTHORIZING THE SALE AND 
PROVIDING FOR THE TERMS AND PROVISIONS OF SUCH BONDS AND 
ADOPTING OTHER PROVISIONS RELATING THERETO 

C j Mayor Sears entertained a motion for the introduction of an ordinance providing for a Sewer 
Revenue Bond authorizing improvements to the existing public sewerage system. 



Motion: 

Councilmember Smith moved for the introduction of the proposed ordinance and the reading of a 
synopsis in lieu of the entire ordinance. The motion was seconded by Councilmember Delligatti. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing for April 24,2007. 

The City Manager noted there were a couple of ordinances on the agenda tonight for introduction 
that deal with the Sanitary Sewer project and there were some substantive changes that had to be 
made to the ordinance as a request of the fbnding agency, West Virginia State Revolving Fund, 
changing the way they are going to fund the program and our Charter requires anytime there is a 
substantive change, you have to re-introduce the ordinance instead of moving on to the second 
reading and public hearing. 

TOM AMAN, Bond Counsel with Steptoe and Johnson, stated that since the last meeting, the 
SRF has determined that we cannot actually fund the City's 1988 Bond Reserve Account which 
has an existing deficiency. He said that because we cannot fund that Reserve Account, we need 
to now issue these bonds on the subordinate basis to the 1988's which will hold a first lien 
position basically until such time as we can fund up the Reserve Account or until those bonds are 
paid off. He went on to say at which time the 2003 Bonds and the bonds we are issuing now will 
then move up to a first lien position based on parity with each other and the Reserve Account 
will be funded at that time or they will be paid off. He noted that was a substantial enough 
modification to the ordinance to go ahead a make those revisions and bring it before Council for 
first reading to start the process again. 

Mr. McDaniel added that the decision not to fund that Reserve Account was based on the fact 
that the original bonds were a new money issue in 198 1 and they actually pay off in 201 1. He 
went on to say that the State of West Virginia SRF decided they were not going to tie up their 
funds for that period of time so they would take a subordinate position on these particular bonds. 

Mr. Arnan stated at the stage that we were going to fund the Reserve Account, you cannot do that 
on the tax-exempt basis so those bonds were actually going to be issued on a taxable basis and 
now that we are not funding the Reserve Account, these bonds will be tax-exempt. He then said 
that when you have tax-exempt bonds, you want to adopt a reimbursement resolution so that the 
Sanitary Sewer Board can go back and be reimbursed and the City can be reimbursed for any 
costs incurred with connection this project. 

The Mayor said that the construction additions on these improvements are mandated through the 
Federal Government. 

Mr. McDaniel replied this is the first series of improvements that have to be done to the Sanitary 
Sewer system because we are a combined sewer overflow community and these improvements 



are spelled out in our NPDES permit, which is the Federal permit that allows us to discharge 
wastewater into the river. He noted that it was a Federal mandate. 

The Mayor stated that it was something that we do not set the rates on then the Federal 
government will come in at a later time and set rates which, of course, could be higher. 

The Manager noted that it could be as much as one and one-half percent of median household 
income. 

IN IRE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE TO APPROVE AND ADOPT CURRENT REPLACEMENT PAGES TO 
THE FAIRMONT CITY CODE 

Mayor Sears entertained a motion for the introduction of an ordinance to approve current 
replacement pages for the Fairmont City Code. 

Motion: 

Councilmember Tennant moved for the introduction of the proposed ordinance and the reading 
of a synopsis in lieu of the entire ordinance. Councilmember Dahlia seconded the motion. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing for April 10,2007. 

IN RE: INTRODUCTION, FIRST READING, SET PUBLIC HEARING, AN 
ORDINANCE AUTHORIZING, RATIFYING, APPROVING AND CONFIRMING THE 
LEASE OF THAT CERTAIN PARCEL OF REAL ESTATE, TOGETHER WITH THE 
IMPROVEMENTS THEREON, OWNED BY THE CITY OF FAIRMONT, SITUATE AT 
211 MONROE STREET, FORMERLY POLICE 22 CENTRAL FIRE STATION, IN THE 
CITY OF FAIRMONT, FAIRMONT DISTRICT, MARION COUNTY, WEST VIRIGNIA 
AND BEING PARCEL NO. 156, OF MARION COUNTY TAX MAP 01-01, TO THE 
FAIRMONT-MARION COUNTY TRANSIT AUTHORITY, A PUBLIC CORPORATION 

Mayor Sears entertained a motion for the introduction of an ordinance approving the lease 
agreement for the Fairmont-Marion County Transit Authority to lease the property located at 21 1 
Monroe Street. 

Motion: 

Councilmember Smith moved for the introduction of the proposed ordinance and the reading of a 
synopsis in lieu of the entire ordinance. Councilmember Tennant seconded the motion. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing for April 10,2007: 



The City Manager noted that this is actually temporary quarters for the Transit Authority while 
their facility is under renovation. 

IN RE: ADOPTION, A RESOLUTION PROVIDING AUTHORIZATION TO 
ENTER INTO A CONTRACTUAL AGREEMENT AND TO RECEIVE FUNDING 
FROM THE WEST VIRGINIA DEPARTMENT OF TRANSPORTATION, DIVISION 
OF MOTOR VEHICLES 

Mayor Sears entertained a motion for the adoption of a resolution to receive grant funds in the 
amount of $28,500 for six (6) In-Car Cameras for the Police Department. 

Motion: 

Councilmember Smith moved for the adoption of the proposed resolution and the reading of a 
synopsis in lieu of the entire resolution. The motion was seconded by Councilmember Mills. 

The Clerk read the proposed resolution by synopsis for the first time. 

Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 

Councilmember Warner asked about the cost of the cameras and how the cost is established. 

STEVE CAIN, Chief of Police, explained that the State Purchasing set the price at $4,750.00 
and they set standards to meet. He said that you can set them up to three minutes, maybe longer, 
and when you start the car the system is activated but when you hit the blue lights, it 
automatically starts recording. He then said that you can set the time on it where maybe an 
incident occurred maybe a minute or up to three minutes prior to turning on the blue lights, it is 
on the system. 

Councilmember Delligatti asked the Chief if he will be reviewing the footage. 

The Chief said, like the system in this building, anytime we have an event, it is available 24 
hours seven days a week. He noted the system in this building has been valuable to the Police 
Department on at least 3 occasions since they have been in the building. He said that it is good 
evidence. 

Councilmember Dahlia asked how long it records for. 

The Chief said he forgets the hours, but it is over weeks. 

IN RE: ADOPTION, A RESOLUTION PROVIDING FOR AUTHORIZATION TO 
FILE AN APPLICATION AND ENTER INTO AN AGREEMENT WITH THE WEST 



VIRGINIA EMERGENCY SHELTER GRANTS PROGRAM (SCOTT PLACE 
SHELTER) 

Mayor Sears entertained a motion for the adoption of a resolution for Scott Place Shelter. 

Motion: 

Councilmember Robin moved for the adoption of the proposed resolution and the reading of a 
synopsis in lieu of the entire resolution. The motion was seconded by Councilmember Dahlia. 

The Clerk read the proposed resolution by synopsis for the first time. 

Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 

IN IRE: ADOPTION, A RESOLUTION PROVIDING FOR AUTHORIZATION TO 
FILE AN APPLICATION AND ENTER INTO AN AGREEMENT WITH THE WEST 
VIRGINIA EMERGENCY SHELTER GRANTS PROGRAM (HOPE, INC.) 

Mayor Sears entertained a motion for the adoption of a resolution for Hope, Inc. 

Motion: 

Councilmember Warner moved for the adoption of the proposed resolution and the reading of a 
synopsis in lieu of the entire resolution. The motion was seconded by Councilmember Bussey. 

The Clerk read the proposed resolution by synopsis for the first time. 

Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 

IN RE: ADOPTION, A RESOLUTION OF THE COUNCIL FOR THE CITY OF 
FAIRMONT AND DECLARATION OF OFFICIAL INTENT TO AUTHORIZE THE 
EXECUTION AND DELIVERY OF A MASTER LEASE PURCHASE AGREEMENT TO 
BE PLACED WITH CHASE LEASING COMPANY, INC., LESSOR, FOR THE 
PURCHASE OF CERTAIN WATER PLANT EQUIPMENT 

Mayor Sears entertained a motion for the adoption of a resolution providing for a leaselpurchase 
with Chase Leasing Company for Water Filtration Plant Membranes. 

Motion: 

Councilmember Warner moved for the adoption of the proposed resolution and the reading of a 
synopsis in lieu of the entire resolution. Councilmember Mills seconded the motion. 



The Clerk read the proposed resolution by synopsis for the first time. 

Councilmember Bussey asked what the $5,000.00 is that will be paid for outside of the 
transaction. 

Eileen Layman replied the price of the membranes were first quoted at $713,000.00; however, 
when she went shopping for the financing she actually asked for quotes on $713,000.00 so the 
Water Fund will pay the $5,000.00 out of its operating account. 

Councilmember Warner asked about the results of the installation of those new units. 

Mr. McDaniel replied that the new units were installed over the course of the last couple of 
weeks and they are up and operating and have given us the capacity that we need to get through 
some of the events that we have had in the past. 

Councilmember Dahlia asked at what level we are producing water each day. 

The Manager replied that you only produce what you need to keep the tanks full and each day 
our tanks are filled. 

DAVID SAGO, Utility Manager, said the production is back to normal. 

The Mayor stated that he has asked the City Manager and the Utility Manager to make sure what 
they are purchasing, that we will not have this problem in the near future again. He then said 
that if you look around the State of West Virginia, Salem has had this problem, several areas in 
Harrison County, Putnarn County, Kanawha County, and from what we have all learned through 
this situation in the last month, it seems like this problem has come up throughout the State. 

The City Manager said that without the installation of these membranes, it would have been very 
hard to recover from the event that we experienced. He then said that now we have this 
additional membrane capacity, it is going to enable us to handle adverse water conditions better. 
He then noted that there are some long term solutions at the plant that need to be evaluated and 
made. 

Councilmember Bussey asked if they will be able to test the full capacity up to 12 MGD per day 
and, if so, at what point. 

Mr. McDaniel replied yes; however, it will not be a situation where you are running 12 MGD a 
day through that plant because you need to do that for a sustained period and obviously we only 
have seven million gallons of storage so we would be running tanks over. He then said that it 
will be done in a systematic way. 

Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 



IN RE: ADOPTION, A RESOLUTION STATING THE REASONABLE 
EXPECTATION OF THE CITY COUNCIL OF THE CITY OF FAIFWONT TO 
REIMBURSE THE CITY FOR CAPITAL EXPENDITURES IN CONNECTION WITH 
THE ACQUISITION AND CONSTRUCTION OF WATERWORKS SYSTEM 
FACILITIES AND IMPROVEMENTS MADE PRIOR TO THE ISSUANCE OF TAX- 
EXEMPT REVENUE BONDS OR OTHER OBLIGATIONS AND ]RATIFYING THE 
ADOPTION OF THAT CERTAIN REIMBURSEMENT RESOLTUION ON MARCH 13, 
2007 

Mayor Sears entertained a motion for the adoption of a Reimbursement Resolution to reimburse 
the city for capital expenditures with the waterworks system. 

Motion: 
. . .  

Councilmember Delligatti moved for the adoption of the proposed resolution and the reading of a 
synopsis in lieu of the entire resolution. Councilmember Mills seconded the motion. 

The Clerk read the proposed resolution by synopsis for the first time. 

Mr. McDaniel noted this was the same resolution Council passed at the March 13, 2007 meeting 
in conjunction with the resolution that approved the financing for the membranes; however, we 
have to go ahead and pass a new reimbursement resolution so that we can reimburse ourselves 
for costs out of a bond issue if we convert this financing to bonds because at the last meeting this 
was not on the agenda. 

Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 

IN RE: ADOPTION, A RESOLUTION STATING THE REASONABLE 
EXPECTATION OF THE CITY COUNCIL OF THE CITY OF FAIRMONT TO 
REIMBURSE THE CITY FOR CAPITAL EXPENDITURES IN CONNECTION WITH 
THE ACQUISITION AND CONSTRUCTION OF SEWERAGE SYSTEM FACILITIES 
AND IMPROVEMENTS MADE PRIOR TO THE ISSUANCE OF TAX-EXEMPT 
REVENUE BONDS OR OTHER OBLIGATIONS 

Mayor Sears entertained a motion for the adoption of a Reimbursement Resolution to reimburse 
the city for capital expenditures with the sewerage system. 

Motion: 

Councilmember Warner moved for the adoption of the proposed resolution and the reading of a 
synopsis in lieu of the entire resolution. Councilmember Mills seconded the motion. 

The Clerk read the proposed resolution by synopsis for the first time. 



Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 

ADJOURNMENT 

The Mayor entertained a motion for adjournment. 

Motion: 

Councilinember Smith moved to adjourn the meeting. The motion was seconded by 
Councilmember Dahlia. 

The Mayor declared the meeting adjourned by voice vote of Council at 7:50 p.m. 



April 10,2007 

(-1 The regular meeting of the City Council of the City of Fairmont was held at 7:00 p.m. on the 10" 
day of April, 2007, at the Public Safety Building located at 500 Quincy Street in Fairmont, West 
Virginia. 

Mayor Sears called the meeting to order. 

Councilmembers present were: 

First District 
Second District 
Third District 
Fourth District 
Fifth District 
Sixth District 
Seventh District 
Eighth District 
Ninth District 

John J. Dahlia 
Burley (Butch) Tennant 
Deborah D. Seifrit 
Phyllis J. Mills 
Charles E. (Chuck) Warner 
DeYAndrea Bussey 
S. Scott Sears 
Robin W. Smith 
Matthew S. (Matt) Delligatti 

Also present were: 

City Manager Bruce McDaniel 
City Clerk Janet L. Keller 
City Attorney Kevin Sansalone 
City Planner Jay Rogers 

IN IRE: OPENING CEREMONIES 

Rev. Gene Lassiter of the First Presbyterian Church gave the invocation followed by the Pledge 
of Allegiance to the Flag led by Councilmember Mills. 

APPROVAL OF MINUTES 

Mayor Sears noted that each member of Council had received a copy of the minutes from the 
regular meeting held on March 27, 2007. He asked if there were any corrections, deletions, or 
amendments. 

Councilmember Tennant moved to approve the minutes as submitted. Councilmember Bussey 
seconded the motion. 

The Mayor declared the minutes approved as submitted by voice vote of Council. 

IN RE: PRESENTATIONS BY THE MAYOR 



Mayor Sears presented a Certificate of Achievement to Christopher Layman with Troop 16 for 
obtaining the rank of Eagle Scout. 

The Mayor then presented a Certificate of Achievement to Councilmember Delligatti in honor of 
his achievement as the 2007 Truman Scholar from West Virginia University. 

PUBLIC HEARINGS 

IN RE: AN ORDINANCE TO APPROVE AND ADOPT CURRENT 
REPLACEMENT PAGES TO THE FAIIRMONT CITY CODE 

Pursuant to a notice duly published in the Times-West Virginian on April 2, 2007, a public 
hearing was held to obtain citizen input on an ordinance providing for an ordinance to approve 
and adopt current replacement pages to the City Code. 

Mayor Sears asked if anyone present desired to speak to the proposed ordinance. 

The Clerk stated that this ordinance will adopt the 2007 replacement pages for the City Code. 
She noted that all ordinances that were adopted in 2006 were codified into these replacement 
pages. 

There being no others to speak, the public hearing was called to a close at 7: 10 p.m. 

IN RE: AN ORDINANCE AUTHORIZING, RATIFYING, APPROVING AND 
CONFIRMING THE LEASE OF THAT CERTAIN PARCEL OF RlEAL ESTATE, 
TOGETHER WITH THE IMPROVEMENTS THEREON, OWNED BY THE CITY OF 
FAIRMONT, SITUATE AT 211 MONROE STREET, FORMERLY POLICE & 
CENTRAL FIRE STATION, IN THE CITY OF FAIRMONT, FAIRMONT DISTRICT, 
MARION COUNTY, WEST VIRIGNIA AND BEING PARCEL NO. 156, OF MARION 
COUNTY TAX MAP 01-01, TO THE FAIRMONT-MARION COUNTY TRANSIT 
AUTHORITY, A PUBLIC CORPORATION 

Pursuant to a notice duly published in the Times-West Virginian on April 2, 2007, a public 
hearing was held to obtain citizen input on an ordinance providing for an ordinance to approve 
the lease of 21 1 Monroe Street to the Fairmont-Marion County Transit Authority. 

Mayor Sears asked if anyone present desired to speak to the proposed ordinance. 

The City Manager stated that this lease is so that the Fairmont-Marion County Transit Authority 
can operate their facility out of the old Police and Fire Station at 211 Monroe Street for 
approximately the next year while their facility is under construction and renovation. 

There being no others to speak, the public hearing was called to a close at 7: 12 p.m. 

ANNOUNCEMENTS 



IN RE: CONGRATULATIONS EXTENDED TO CITY PLANNER JAY ROGERS 

i\ Councilmember Dahlia extended congratulations to City Planner Jay Rogers for being 
highlighted in a statewide newspaper called "The State Journal" as a Generation Next awardee. 
He noted that it was an important honor and great for the City because he is probably the only 
City Planner to receive this award. 

C ! IN IRE: WEST VIRGINIA SHINE DAY 

Councilmember Seifiit announced that West Virginia has a "West Virginia Shine" every April 
and some of the City Councilmembers are going to join in West Virginia Shine and try to help 
get Maple Grove Cemetery cleaned up. She noted there was a lot of work to be done and a 

cc' planning session will be held on Thursday, April 12. 

IN IRE: WATER RUNOFF COMPLAINT/TREE COMPLAINT 

Councilmember Warner reported that Shirley Merchant of 417 O'Dell Street asked him to look 

.c into a water runoff problem that she contends is in front of her residence. He then reported that 
I 

i Edie Evans of 625 O'Dell Street pointed out a large tree across the highway beyond OyDell and 
Moyer Way. He asked that both complaints be looked into. 

IN RE: NEIGHBOR W O W  PROCLAMATION REQUESTED 

c Councilmember Bussey stated that the Fairmont Community Development Partnership will be 
sponsoring Neighbor Works Week for June 2-9, 2007. He said that they are requesting that a 
proclamation be issued by the Mayor. 

IN RE: RALLY AT WINDMILL PARK 

Councilmember Bussey announced that the North Central West Virginia Christian Council will 
be sponsoring a rally at Windmill Park on April 28 beginning at 1 :00 p.m. 

IN RE: GUESTS INTRODUCED 
,- I 
1.1 

Councilmember Delligatti stated that he volunteers with "Big Brothers Big Sisters" and he was 
honored to have here tonight his little brother, Mataio Swain. He said that he was nine years old, 
in the third grade at Cheat Lake Elementary School and had played football this year for 612 
MAC. He then introduced his big brother, Anthony Delligatti, who will be graduating this year 

0 from WVU. 

IN RE: NATIVE SON OF FAIRMONT UP FOR WVU PRESIDENT 

Councilmember Delligatti stated that WVU will be naming a new President soon and we have a 

C, 
native son of Fairmont up for the position. 



IN RE: RIBBON CUTTING FOR BUSINESES 

The Mayor stated that several weeks ago Council talked about getting involved in ribbon cuttings 
on new businesses that are opening in Fairmont. He then said that it would be great if Council 
could attend some of these events to show the community that we are involved. He then reported 
ribbon cuttings for the following businesses: 

Wright Hot Dogs, East Park Avenue, April 27, at 5:00 p.m. 
A-1 Car Wash, Bellview Boulevard, May 10, at 12:OO p.m. 

CITIZENS PETITIONS 

There were no petitions for this meeting. 

CITY MANAGER'S REPORT 

IN RE: FIRE CHIEF GREGG FPPEME ANNOUNCED HIS RETIREMENT 

The City Manager reported that Fire Chief Gregg Freme will be retiring on April 22 after 29 
years of service to the City of Fainnont. He then asked Council to put together some special 
recognition for the Chief for the next meeting. 

The Mayor asked Council if they would like to have a little reception after the next Council 
meeting in honor of the Chiefs retirement. 

It was the consensus of Council to have a reception after the April 24 meeting. 

IN RE: ACCOUNT CLERK JEAN HARNEY RETIRED 

The City Manager also announced that Account Clerk Jean Harney retired on April 5 after 24 
years of service. 

IN RE: PARKING ORDINANCE TO BE PULLED FROM AGENDA 

Mr. McDanie1 reported that on this agenda is an ordinance for introduction for parking rates at 
the Mid-City Parking Lot. He noted this was the result of some action that was taken at the last 
Parking Authority meeting. He went on to say that during the budgetary process Council talked 
about our efforts to make the parking garage a self-sustaining operation of the City. He then said 
that there was some talk about what we are going to do with some certain City properties and 
Council would like to have a work session with the Parking Authority prior to making any 
changes to the parking rates. He then said that it will be prudent to pull this item off the agenda, 
schedule a work session with the Parking Authority and then the Parking Authority can tell 
Council where the parking system is going and Council can share with the Parking Authority of 
what we want to do with some of the City-owned properties. 



Councilmember Dahlia noted this was a great idea fi-om the Mayor about figuring out re-uses for 
some of these properties and maybe to even generate revenues from these properties to do other 
things. 

CONSIDERATION OF COUNCIL BUSINESS 

IN RE: ADOPTION, AN ORDINANCE TO APPROVE AND ADOPT CURRENT 
REPLACEMENT PAGES TO THE FAIRMONT CITY CODE 

Mayor Sears entertained a motion for the adoption of an ordinance to approve and adopt current 
replacement pages to the City Code. 

Motion: 

Councilmember Tennant moved for the adoption of the proposed ordinance. Councilmember 
Delligatti seconded the motion. 

Roll call was taken by the Clerk. 

The Mayor declared the ordinance adopted by unanimous vote of Council and the ordinance 
designated as Ordinance No. 13 80 was duly adopted. 

IN RE: ADOPTION, AN ORDINANCE AUTHORIZING, RATIFYING, 
APPROVING AND CONFIRMING THE LEASE OF THAT CERTAIN PARCEL OF 
]REAL ESTATE, TOGETHER WITH THE IMPROVEMENTS THEREON, OWNED BY 
THE CITY OF FAIRMONT, SITUATE AT 211 MONROE STREET, FORMERLY 
POLICE & CENTRAL FIRE STATION, IN THE CITY OF FAIRMONT, FAIRMONT 
DISTRICT, MARION COUNTY, WEST VIRIGNIA AND BEING PARCEL NO. 156, OF 
MARION COUNTY TAX MAP 01-01, TO THE FAIRMONT-MARION COUNTY 
TIRANSIT AUTHORITY, A PUBLIC CORPORATION 

Mayor Sears entertained a motion for the adoption of an ordinance approving the lease of the 
property at 21 1 Monroe Street to the Fairmont-Marion County Transit Authority. 

Motion: 

Councilmember Dahlia moved for the adoption of the proposed ordinance. Councilmember 
Mills seconded the motion. 

Roll call was taken by the Clerk. 

The Mayor declared the ordinance adopted by unanimous vote of Council and the ordinance 
designated as Ordinance No. 138 1 was duly adopted. 

IN RE: SECOND READING, AN ORDINANCE AUTHORIZING THE 
ACQUISITION AND CONSTRUCTION OF ADDITIONS, BETTERMENTS AND 



IMPROVEMENTS TO THE EXISTING PUBLIC SEWERAGE SYSTEM OF THE CITY 
OF FAIRMONT AND THE FINANCING OF THE COST THEREOF, NOT 

- 
' 

OTHERWISE PROVIDED, THROUGH THE ISSUANCE BY THE CITY OF NOT 
MORE THAN $6,500,000 IN AGGREGATE PRINCIPAL AMOUNT OF SEWER 
REVENUE BONDS, SERIES 2007 A (WEST VIRGINIA SRF PROGRAM); PROVIDING 
FOR THE RIGHTS AND REMEDIES OF AND SECURITY FOR THE REGISTERED 
OWNERS OF SUCH BONDS; AUTHORIZING EXECUTION AND DELIVERY OF ALL 
DOCUMENTS RELATING TO THE ISSUANCE OF SUCH BONDS; APPROVlNG, < RATIFYING AND CONFIRMING A BOND PURCHASE AGREEMENT RELATING 
TO SUCH BONDS; AUTHORIZING THE SALE AND PROVIDING FOR THE TERMS 
AND PROVISIONS OF SUCH BONDS AND ADOPTING OTHER PROVISIONS 
RELATING THERETO 

0 Mayor Sears entertained a motion for the second reading of an ordinance providing for a Sewer 
Revenue Bond authorizing improvements to the existing public sewerage system. 

Motion: 

O Councilmember Smith moved for the second reading of the proposed ordinance and the reading 
of a synopsis in lieu of the entire ordinance. The motion was seconded by Councilmember 
Bussey. 

The Clerk read the proposed ordinance by synopsis for the first time. 

The Mayor asked the Clerk to set a public hearing for April 24,2007 

IN RE: SUSPEND RULES AND AMEND AGENDA 

Mayor Sears entertained a motion to suspend the rules and amend the agenda to delete Item #4 
C> fiom the agenda regarding parking rates for the Mid-City Parking Lot. 

1 Motion: 

Councilmember Delligatti moved to suspend the rules and amend the agenda to delete Item #4 
Cl from the agenda regarding parking rates for the Mid-City Parking Lot. Councilmember Smith 

seconded the motion. 

Roll call was taken by the Clerk. 

(-1 The Mayor declared the motion adopted by unanimous vote of Council and Item #4 was deleted 
fiom the agenda. 

IN RE: ADOPTION, A RESOLUTION PROVIDING APPROVAL OF A 
DECLARATION OF INTENT TO ISSUE TAX INCREMENT FINANCING BONDS TO 

(1 FINANCE CERTAIN REDEVELOPMENT PROJECTS AND REIMBURSE 
EXPENDITURES MADE PRIOR TO SUCH ISSUANCE 



Mayor Sears entertained a motion for the adoption of a resolution permitting the reimbursement 
to the City with the proposed Project of "Volcano Island". 

Motion: 

Councilmember Bussey moved for the adoption of the proposed resolution. The motion was 
seonded by Councilmember Smith. 

The Clerk read the proposed resolution by synopsis for the first time. 

Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 

IN RE: ADOPTION, A RESOLUTION PROVIDING FOR SUBMISSION OF A 
TAX INCREMENT FINANCING APPLICATION, DESIGNATING THE CITY 
MANAGER AS THE CITY'S REPRESENTATIVE IN CONNNECTION WITH TAX 
INCREMENT FINANCING MATTERS, AND SETTING A DATE FOR A PUBLIC 
HEARING RELATING TO SUCH APPLICATION 

Mayor Sears entertained a motion for the adoption of a resolution reflecting the acceptance by 
the City for the consideration of the approval of a Tax Increment Financing Application and to 
set a public hearing on the proposed establishment of the Redevelopment District. 

Motion: 

Councilmember Bussey moved for the adoption of the proposed resolution. The motion was 
seonded by Councilmember Warner. 

The Clerk read the proposed resolution by synopsis for the first time. 

Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 

IN RE: ADOPTION, A RESOLUTION PROCLAIMING APRIL 2007 AS FAIR 
HOUSING MONTH IN THE CITY OF FAIRMONT 

Mayor Sears entertained a motion for the adoption of a resolution proclaiming April 2007 as Fair 
Housing Month in the City of Fairmont. 

Motion: 

Councilmember Warner moved for the adoption of the proposed resolution. The motion was 
seonded by Councilmember Smith. 



The Clerk read the proposed resolution by synopsis for the first time. 

Roll call was taken by the Clerk. 

The Mayor declared the resolution adopted by unanimous vote of Council. 

IN RE: TWO APPOINTMENTS, ICC BOAPiD OF APPEALS, TERMS TO END 
APRIL 14,2011 

Mayor Sears entertained a motion for two appointments to the ICC Board of Appeals. 

Motion: 

Councilmember Bussey moved to re-appoint John Sanford and Sid Absher to the ICC Board of 
Appeals for terms ending April 14,201 1. The motion was seconded by Councilmember Smith. ' 

Roll call was taken by the Clerk. 

The Mayor declared John Sanford and Sid Absher re-appointed to the ICC Board of Appeals for 
terms ending April 14,20 1 1. 

ADJOURNMENT 

The Mayor entertained a motion for adjournment. 

Motion: 

Councilmember Smith moved to adjourn the meeting. The motion was seconded by 
Councilmember Mills. 

The Mayor declared the meeting adjourned by voice vote of Cou~lcil at 7:30 p.m. 
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The purpose of the NEW ISSUE REPORT FORM is to provide the WV Municipal 
Bond Commission with an early warning of three basic facts no later than the day of closing 
on any issue for which the Commission is to act as fiscal agent. These are: 
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the 30 days specified by the West Virginia Code 13-3-8. This notice is not intended to 
provide all the information needed to administer an issue, but to alert the Commission and 
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CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program) 

ACCEPTANCE OF APPOINTMENT AS DEPOSITORY BANK 

The Huntington National Bank, Fairmont, West Virginia, hereby accepts 
appointlneilt as Depository Bank in connection with a Bond Ordinance of the City of 
Fairmont (the "Issuer") enacted by the Issuer on April 24, 2007, and a Supplemental 
Resolution adopted by the Issuer 011 September 25, 2007 (collectively, the "Bond 
Legislation"), autlzorizing issuance of the Issuer's Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Prograin), dated October 11, 2007, issued in the original aggregate 
principal amount of $5,577,760 (the "Beads"), and agrees to serve as Depository Bank in 
connection with the Bonds, all as set forth in the Bond Legislation. 

WITNESS my signature on this 11th day of October, 2007. 

THE HUNTINGTON NATIONAL BANK 



CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program) 

ACCEPTANCE OF DUTIES AS REGISTRAR 

The Huntington National Bank, Charleston, West Virginia, hereby accepts 
appointment as Registrar in connection wit11 the City of Fairmont Sewer Revenue Bonds, 
Series 2007 A (West Virginia SRF Program), dated October 1 1, 2007, issued in the original 
aggregate principal amount of $5,577,760 (the "Bonds"), and agrees to perform all duties of 
Registrar in connection with the Bonds, all as set forth in the Bond Legislation authorizing 
issuance of the Bo~lds. 

WITNESS my signature on this 11th day of October, 2007 

THE HUNTINGTON NATIONAL BANK 

By: 



CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Program) 

CERTIFICATE OF REGISTRATION OF BONDS 

THE HUNTINGTON NATIONAL BANK, Charleston, West Virginia, as 
Registrar under the Bond Legislation and Registrar's Agreement providing for the 
above-captioned Bonds of the City of Fairmont (the "Issuer"), hereby certifies that on the 
date hereof, the single, fully registered Sewer Revenue Bond, Series 2007 A (West Virginia 
SRF Program), of the Issuer, dated October 11, 2007, in the principal amount of 
$5,577,760, numbered AR-1, was registered as to principal and interest in the name of 
"West Virginia Water Development Authority" in the books of the Issuer kept for that 
purpose at our office, by a duly authorized officer on behalf of Huntington National Bank, 
as Registrar. 

WITNESS my signature on this 11th day of October, 2007. 

THE HUNTINGTON NATIONAL BANK 



?... 

CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2007 A 
(West Virginia SRF Propram) 

REGISTRAR' S AGREEMENT 

THIS REGISTRAR'S AGREEMENT, dated as of the 11th day of October, 
2007, by and between the CITY OF FAIRMONT, a municipal corporation and political 
subdivision of the State of West Virginia (the "Issuer"), and THE HUNTINGTON 
NATIONAL BANK, Charleston, West Virginia (the "Registrar ") . 

WHEREAS, the Issuer has, contemporaneously with the execution hereof, 
issued and sold its $5,577,760 Sewer Revenue Bonds, Series 2007 A (West Virginia SRF 
Program), in fully registered form (the "Bonds"), pursuant to a Bond Ordinance of the Issuer 
duly enacted April 24, 2007, and a Supplemental Resolution of the Issuer duly adopted 
September 25, 2007 (collectively, the "Bond Legislation"); 

WHEREAS, capitalized words and terms used in this Registrar's Agreement 
and not otherwise defined herein shall have the respective meanings given them in the Bond 
Legislation, a copy of which is attached as EXHIBIT A hereto and incorporated herein by 
reference; 

WHEREAS, the Bond Legislation provides for an appointment by the Issuer 
of a Registrar for the Bonds; and 

WHEREAS, the Issuer desires to appoint, and by the Bond Legislation and this 
Registrar's Agreement does appoint, the Registrar to act as Registrar under the Bond 
Legislation and to take certain other actions hereinafter set forth; 

NOW, THEREFORE, it is agreed by and between the parties hereto as follows: 



1. Upon the execution of this Registrar's Agreement by the Issuer and the 
Registrar and during the term hereof, the Registrar does accept and shall have and carry out 
the powers and duties of Registrar for the Bonds, all as set forth in the Bond Legislation, 
such duties including, among other things, the duties to authenticate, register and deliver 
Bonds upon original issuance and when properly presented for exchange or transfer, and 
shall do so with the intention of maintaining the exemption of interest on the Bonds from 
federal income taxation, in accordance with any rules and regulations promulgated by the 
United States Treasury Department or by the Municipal Securities Rulemaking Board or 
similar regulatory bodies as the Issuer advises it of and with generally accepted industry 
standards. 

2. The Registrar agrees to furnish the Issuer with appropriate records of all 
transactions carried out by it as Registrar and to furnish the Issuer with the names and 
specimen signatures of the Registrar's authorized officers for the purposes of acting as the 
Registrar and with such other information and reports as the Issuer may from time to time 
reasonably require. 

3. The Registrar shall have no responsibility or liability for any action taken 
by it at the specific direction of the Issuer. 

4. As compensation for acting as Registrar pursuant to this Registrar's 
Agreement, the Issuer hereby agrees to pay to the Registrar the compensation for services 
rendered as provided in the annexed schedule. 

5. It. is intended that this Registrar's Agreement shall carry out and 
implement provisions of the Bond Legislation with respect to the Registrar. In the event of 
any conflict between the terms of this Registrar's Agreement and the Bond Legislation, the 
terms of the Bond Legislation shall govern. 

6. The Issuer and the Registrar each warrants and represents that it is duly 
authorized and empowered to execute and enter into this Registrar's Agreement and that 
neither such execution nor the performance of its duties hereunder or under the Bond 
Legislation will violate any order, decree or agreement to which it is a party or by which it 
is bound. 

7.  This Registrar's Agreement may be terminated by either party upon 
60 days' written notice sent by registered or certified mail to the other party, at the following 
respective addresses: 

ISSUER: City of Fairmont 
Post Office Box 1428 
Fairmont, West Virginia 26555 
Attention: Mayor 



REGISTRAR: The Huntington National Bank 
One Huntington Square 
Charleston, West Virginia 25301 
Attention: Corporate Trust Department 

8. The Registrar is hereby requested and authorized to authenticate and 
deliver the Bonds in accordance with the Bond Legislation. 

9. This document may be executed in one or more counterparts each of 
which shall be deemed an original and all of which shall constitute but one and the same 
document. 

[Remainder of Page Intentionally Blank] 



IN WITNESS WHEREOF, the parties hereto have respectively caused this 
Registrar's Agreement to be signed in their names and on their behalf, all as of the day and 
year first above-written. 

CITY OF FAIRMONT 

THE HUNTINGTON NATIONAL BANK 



EXHIBIT A 

Bond Legislation included in bond tra~~script as Documents No. 1 and No. 2 



SCHEDULE OF COMPENSATION 

(See attached) 



Private Financia1 Group 
P.O. BOX 633 - WE3013 
Charleston, West Virginia 25322-0633 

STATEMENT OF REGISTRAR'S FEES 
Invoice Date October 11, 2007 

City of Fairmont 
Account Number 6089001 809 

City of Fairmont 
Sewer Revenue Bonds, Series 2007 A 
C/o John C. Stump 
Steptoe & Johnson, PLLC 
P.O. Box 1588 
Charleston, WV 25326-1 588 

SUMMARY OF ACCOUNT 
......................................................................................................................... 

FEE CALCULATION FOR October, 2007 
......................................................................................................................... 

TOTAL AMOUNT $ 500.00 

TOTAL DUE $ 508.OQ 

* FEE INVOICES ARE PAYABLE WITHIN 30 DAYS. IF PAYMENT i: 

* IS NOT RECEIVED, FEES WILL BE DEDUCTED FROM THE PLAN * 
* .. MAIL CHECK TO: HUNTINGTON NATIONAL BANK, ATTN: BARRY. . ' 
* .. GRIFFITH, PO BOX 633, CHARLESTON, WV 25322-0633 . . . . . . . . .* 

IF YOU HAVE ANY QUESTIONS, PLEASE CONTACT 
Barry Morgan Griffith at (304)348-5035 



: %  * @  Division of Water and Waste Management 
414 Summers Street, Second Floor 

Charleston, West Virginia 2530 1 
a*+,,., ..,, ,4" Phone (304) 558-4086 

Fax (304) 558-5903 
t West Virginia Department of Environmental Protection 

Bob Wise 
Governor 

Stephanie R. Timrnermeyer 
Cabinet Secretary 

April 30,2004 

BRUCE MCDANIEL, CITY MGR. 
FAIRMONT CITY OF 
PO BOX 1428 
F m O N T ,  W-V 26554 

CERTIFIED RETURN RECEIPT REQUESTED 

Dear Pennittee: 

Enclosed please find WVNPDES Permit Number WV0023353 dated April 30,2004. 

The Division of Water and Waste Management wishes to address the comments submitted by Mr. David 
Sago, Utility Manager, City of Fairrnont, Sanitary Sewer Board, on the 27th day of February 2004, and the 
comments made by the USEPA Region El by its email received on 27th day of February 2004, on the draft 
WV/NPDES Water PoIlution Co~~trol Pennit No. WV0023353, and succeeding conference call with the 
City's representatives on March 13,2004. The Division of Water and Waste Management shall address the 
comments in the same numerical order as contained in the correspondence received from Mr. David Sago. 
Please be advised due to the revisions made in the fmal permit, the page numbering have changed in the final 
permit reissuance. 

Coqment No. 1 : Page 7 - Comment: 85% removal efficiency requirements for BODS and TSS. 

After review of the information and in accordance with 40 CFR Part133.103(e), the Director has established 
the percent removal efficiency for BOD5 at 70% and for TSS at 75%. The necessary changes have been 
made in the fmal permit and Section C.8. has been revised. 

Comment No. 2 : Page 8 - Comment: Remove the arsenic monitoring requirement. 

This Division reevaluated the additional information submitted by the City and the reasonable potential 
assessment indicates that arsenic should not be present in amounts to violate applicable water quality 
standards. However, the City of Fairmont operates an approved pretreatment program with local limitations 
imposed on metals. The pretreatment program requires effluent monitoring of certain poIlutants on a 
quarterly frequency. That is why the metal pollutant continues to have monitoring requirements with a 
llquarter frequency imposed. 
The necessary change has been made in the final pennit. 

Comment No. 3 : Page 9 - Comment: Comments on zinc, lead, cyanide, cadmium, mercury, and nickel. 

This Division agrees that reasonable potential assessment indicates that zinc, lead, cyanide, cadmium, 
1 mercury, and nickel should not be present in amounts to violate applicable water quality standards. However, 

the City of Fairmont operates an approved pretreatment program with local limitations imposed on metals. 
The pretreatment program requires effluent monitoring of certain pollutants on a quarterly frequency. That is 



BRUCE MCDANEL, CITY MGR. 
Page 2 
April 30,2004 

why the metal pollutants continue to have monitoring requirements with a I/quarter frequency imposed. 
Therefore, no change was made in the final permit. 

Comment No. 4 : Page 9-10 - Comment: Comments on copper, silver, hex chrome: 

This Division has reevaluated the additional information submitted and the reasonable potential assessment 
indicates that copper, silver and hexavalent chromium should not be present in amounts to violate applicable 
water quality standards. 
The necessary changes have been made in the final permit. 

Comment No. 5 : Page 10 - Comment: Percent removal monitoring 

The percent removal efficiency monitoring requirements as based upon the current practice of this Division 
and no change is being made on this request. 

Comment No. 6 : Page 15 - Comment': Compliance schedule 

Due to the revisions made in the final permit, Section B - Schedule of Compliance has been deleted from the 
final permit. 

Comment No. 7 : Page 21 - Comment: Ambient monitoring 

Due to the revisions made in the final permit, this comment is no longer-valid. 
'l 

Comment No. 8 : Page 25 - Comment: Add landfill site 

The landfill(s) are already identified in the draft permit and no change was made in the fmaI permit. 

Comment No. 9 : Page 34 - Comment: Requirement in 2.f. & 2.g. 

The necessary change has been made in the frnal permit for 2.f and no chage has been made for 2.g. 

Comment No. I0 : Page 3 5 - Comments: 

Paragraph i(1) 
M e r  discussion with the City, no change has been made in the final permit. 

Paragraph 3 
' 

After discussion with the City, no change has been made in the final permit. 

Item 4.b. 
After discussion with the City, the necessary change requested by the City has been made in the final permit. 

Comment No. 11 : Miscellaneous - ~cceptance of septage 

After discussion with the City, necessary change has been made in the final permit and condition C.22. has 
been included in the final permit. 

) 
Comment No. 12 : Requirements to monitor for Total Phosphorus and Total Nitrogen. 



I' 

BRUCE MCDANEL, CITY MGR. 
Page 3 
April 30,2004 

The Division has begun to analyze the impacts of nutrients upon water quality and to explore whether there is 
a need to establish nutrient water quality standards. After discussion with the City, the Division shall impose 
effluent monitoring for Total Phosphorus and Total Nitrogen in order to assist the Division in this analysis 
and the necessary change has been made in the final permit. Also, Section C.14. has been revised in the final 
permit. 

Please note that a Discharge Monitoring Report (Dm) is to be completed and submitted to this Division 
each month. It is suggested that several copies of the enclosed DMR forms be made for your future use, as 
this Division does not supply pennittees with DMR forms. 

Finally note that copies of all future correspondence regarding tbe permit including copies of DMRs must be 
forwarded to the Field Inspector and Field Supervisor at the follo~ving address: 

Department of Environmental'Protection 
Environmental Enforcement 
203 1 PIeasant VaIley Rd 
Suite #1 
Faimont, WV 26554 

Also, please note the attachment to this permit which describes the annual permit fee requirement. 
Reissuance of your permit does not change the annual fee billing cycle. 

If you have any questions, please contact Bhupinder Gill of this Division at (304) 558-4086 or our TDD 
number (304) 558-275 I. 

.I 

AGT: bg 

Enclosures 

Director 



' Permit Number: WV0023353 

Permittee: FAlRMONT CITY OF 

cc: Bureau of Public Health 
Construction Assistance 
Env. Insp. Supv. 
Env. Insp. 
Environmental Enforcement 
PubIic Service Commission 
US EPA 



STATE OF WEST VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL PROTECTION 
DIVISION OF WATER AND WASTE MANAGEMENT 

414 SUMMERS STREET, SECOND FLOOR 
CHARLESTON, WV 25301 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
WATER POLLUTION CONTROL PERMIT 

NPDES PERMIT NO.: WOO23353 ISSUE DATE: April 30,2004 

SUBJECT: Sewage EFFECTIVE DATE : May 30,2004 

EXPIRATION DATE:April29, 2009 

SUPERSEDES:Permit NO. WOO23353 

dated March 13,1996 

LOCATION: FAIRMONT Marion Monongahela River 

(city) (County) (Drainage Basid 

See the next page for a ilst of Outlets. 

TO WHOM IT MAY CONCERN: 

This is to certify that: FAIRMONT CITY OF 
PO BOX 1428 
FAIRMONT, WV 26554 

is hereby granted a West Virginia NPDES Water Pollution Control Permit to: 
) operate and maintain an existing 9.0 million gallon per day [MGD] wastewater collection and treatment facility 

which is fugher described as follows: 

The wastewater collection system is comprised of approximately 8,400 linear feet of four(4) inch diameter 
gravity sewer line, 359,800 linear feet of six(6) inch diameter gravity sewer line, 3 16,700 linear feet of eight(8) 
inch diameter gravity sewer line, 63,200 linear feet of 10 inch diameter gravity sewer line, 42,600 Iinear feet of 12 
inch diameter gravity sewer line, 25,100 Iinear feet of 15 inch diameter gravitysewer line, 2,100 manholes, 400 
cleanouts, 23 lift stations, 600 linear feet of one(1) inch diameter force main Iine, 2,800 linear feet of two(2) inch 
diameter force main line, 4,200 linear feet of four(4) inch diameter force main line, 7,200 linear feet of six(6) inch 
diameter force main Iine, 1,800 linear feet of eight(8) inch diameter force main line, 4,400 linear feet of 10 inch 
diameter force main line, 1,800 linear feet of 12 inch dianieter force main line, 2,800 linear feet of 16 inch 
diameter force main line, 600 linear feet of 24 inch diameter force main line, and all requisite appurtenances, 

The 9.0 MGD wastewater treatment facility is comprised of two(2) trash racks, an aerated grit chamber, a 
mechanical bar screen, three(3) 150 feet x 20 feet x 10 feet each primary clarifiers, four(4) 150 feet x 20 feet x 
10 feet each secondary clarifiers, 24 rotating biological contractors (RBCs) totaling 2.35 million square foot, 
chlorine disinfection with two(2) 45 feet x 48 feet each contact chambers, a dechlorination unit, two(2) sludge 
thickeners, two(2) anaerobic sludge digesters, two(2) belt filter presses, and a11 necessary appurtenances. 

Also, to implement a Publicly Owned Treatment Work Pretreatment Program. 

Facilities are to serve City of Fairmont, Town of Barrackville, Town of Monongah, Kingrnill Valley PSD, Greater 
Paw Paw PSD, and Whitehall PSD and discharge treated wastewater to the Monongahela River (Mile point 
125.5). 

f 
This permit is subject to the following terms and conditions : 
The information submitted on and with Permit Application No. WV0023353 dated the 3 1st day of March 2003, 
additional information received on March 10,2003, June 23,2003, September 25,2003, October 01,2003, 



Page No.: 2 of 34 
Permit No. : WV0023353 

j December 18,2003 and January 15,2004 are all hereby made terms and conditions of this Permit with like effect 
as if all such permit application information were set forth herein and with other conditions set forth in Sections 
A, B, C, D, E, F, and Appendix A. 

The validity of this permit is contingent upon the payment of the applicable annual permit fee, as 
required by Chapter 22, Article 11, Section 10 of the Code of West Virginia. 



.-r 

Revised Date :February 16, 2005 
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Permit No. : WOO23353 

COI 0 

C012 

COI 3 

MONONGAHELA RV 

NIA 

NIA 

NIA 

WEST FORK RV - No DMRs Required 

WEST FORK RV -- No DMRs Required 

WEST FORK RV - No DMRs Required 

WEST FORK RV - No DMRs Required 

WEST FORK RV - No DMRs Required 

WEST FORK RV - No DMRs Required 

WEST FORK RV - No ~ M R S  Required 
WEST FORK RV - No DMRs Required 

WEST FORK RV -- No DMRs Required 

Unnamed Tributary Of MONONGAHELA RV - No DMRs Required 

MONONGAHELA RV - No DMRs Required 

MONONGAHELA RV - No DMRs Required 

MONONGAHELA RV - No DMRs Required 

COAL RN - No DMRs Required 

COAL RN -- No DMRs Required 

MONONGAHELA RV - No DMRs Required 

MONONGAHELA RV -- No DMRs Required 

MONONGAHELA RV - No DMRs Required 

BUFFALO CK - No DMRs Required 

BUFFALO CK - No DMRs Required 

BUFFALO CK - No DMRs Required 

MONONGAHELA RV - No DMRs Required 

MONONGAHELA RV - No DMRs Required 

MONONGAHELA RV - No DMRs Required 

MONONGAHELA RV -- No DMRs Required 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

NiA 

NIA 
NIA 

NIA 

125.5 

NIA 

NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 
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Permit No. : WOO23353 

MONONGAHELA RW - No DMRs Required 

MONONGAHEW, RV - No DMRs Required 

HICKMAN RN - No DMRs Required 

HICKMAN RN -- No DMRs Required 

HICKMAN RN - No DMRs Required 

COAL RN - No DMRs Required 

COAL RN - No DMRs Required 
HICKMAN RN - No DMRs Required 

HlCKMAN RN - No DMRs .Required 
Unnamed Tributary Of MONONGAHELA RV - No DMRs Required 
MONONGAHELA RV - No DMRs Required 
BUFFALO CK -- No DMRs Required 
COAL RN - No DMRs Required 

MONONGAHELA RV - No DMRs Required 

Unnarned,Tributary Of WEST FORK RV - No DMRs Required 

Unnamed Tributary Of TYGARTVALLEY RV - No DMRs Required 

MONONGAHELA RV - No DMRs Required 
MONONGAHELA RV - No DMRs Required 

MONONGAHELA RV - No DMRs Required 

WEST FORK RV - No DMRs Required 

WEST FORK RV - No DMRs Required 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 
NIA 

NIA 

NIA 

NIA 

NIA 

NIA 
NIA 
NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 
N/ A 

NIA 

NIA 

NIA 

NIA 

NIA 

N/A 
NIA 

NIA 

NIA 

NIA 



A.001 DL, \RGE LIMITATIONS AND MONITORING REQUIREMENTS: .-.. d 

Final Limitations 

Year Round 
During the period beginning May 30,2004 and lasting through midnight April 29,2009 the permittee is authorized to discharge from Outlet Number@) 001 
(Sanitary) 

Such discharges shall be l imited and monitored by the permittee as specified beloy: 

Wluent Discharge Limitations 
Characteristic Quantity Units - Other Units 

Flow,in Conduit or thm plant NIA NIA 
(Year Round) (ML-1) 

Refer to Conditions C.9., C.10. and C.11. 

BOD, 5-Day 20 Deg.C 2252 3378 
(Year Round) (ML-B) Avg. Monthly 7 Day Average 

Refer to Condition C.4. 

Total Suspended Solids 2252 3378 
(Year Round) (ML-A) Avg. Monthly 7 Day Average 

Refer to Condition C.4. 

Ammonia Nitrogen 
(Year Round) (ML-A) 

1126 2252 
Avg. Monthly Max. Daily 

Monitorincl Reauirements 
Measurement Sample 

Units - Frequency FiIE 

NIA NIA mgd Continuous measured Rpt Only Rpt Only 
Avg. Monthly Max. Daily 

LbsIDay N/A 30 45 rngll 2hYeek 24 hr Composite 
Avg. Monthly 7 Day Average 

LbslDay NIA 30 45 mgtl 2fweek 24 hr Composite 
Avg. Monthly 7 Day Average 

LbslDay NIA 15 30 mgfl 2Iweek 24 hr Composite 
Avg. Monthly Max. Daily 

Coliform, Fecal NIA NIA NIA NIA 200 400 ' CntsllOOrnl 2Jweek Grab 
(Year Round) (ML-A) Mo. Geo. Mean M a r  Daily 

Refer to Condition C.12. 

PH NIA NIA NIA 6 NIA 9 S.U. ?/daily Grab 
(Year Round) (ML-A) Min. Max. 

Chlorine, Total Residual NIA NIA NIA N/A 0.028 0.057 mgll m e e k  Grab 
(Year Round) (ML-A) ~ v g .  Monthly Max. Daily 

Refer to Condition C.15. 

Arsenic, Total (As AS) NIA NIA NIA N/A mgn llquarter 24 hr Composite Rpt Only Rpt Only 

(Year Round) (ML-A) Avg. Monlhly Max. Daily 

Toxicity, Acute Daphnia NIA NIA NIA . NIA NIA Rpt Only TUa llyear 24 hr Composite 
(Year Round) (ML-A) Max. Oaily 

Refer to Condition C.47. 

Samples taken in compliance with the monitoring requirements specified above shall be taken at the following location(s): 

Effluent BOD5 samples shall be collected at a location immediately proceeding disinfection. Other effluent samples shall be collected at or as near as possible to the 
point of discharge. 
This discharge shall not cause violation of Title 46, Series 1, Section 3, of the West Virginia Legislative Rules issued pursuant to Chapter ZZB, Article 3. 
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A.001 Dl$. ,RGE LIMITATIONS AND MONITORING REQUIREMENTS: 
V 'V' -tm" 

Final Limitations 

Year Round 
During the period beginning May 30,2004 and lasting through midnight April 29, 2009 the permittee is authorized to discharge from Outlet Number(s) 001 
(Sanitary) 

Such discharges shall be limited and monitored by the permittee as specified below: 

Effluent Discharae Limitations 
Characteristic Quantiiy Units - Other Units 

Monitorins Reouirements 
Measurement Samole 

Units - Frequency 2UE 

Toxicity, Acute Pimephales NIA NIA NIA NIA NIA Rpt Only TUa l/year 24 hr Composjte 
(Year Round) (ML-A) Max. Daily 

Refer to Condition C.17. 

Zinc. Total Recoverable NIA NIA NIA NIA Rpt Only Rpt Only m@l Ilquarter 24 hr Composite 
(Year Round) (ML-A) Avg. Monthly Max. Daily 

Lead, Total Recoverable 
(Year Round) (ML-A) 

Copper, Total Recoverable 
(Year Round) (ML-A) 

NIA NIA NIA NIA Rpt Only Rpt Only mgli Ilquarter 24 hr Composite 
Avg. Monthly Max Daily 

NIA NIA NIA Rpt Only Rpt Only mgll llquarter 24 hr Composite 
Avg. Monthly Max. Dally 

Cyanide, Weak Acid Dissociable NIA NIA NIA NIA Rpt Only Rpt Only mgfl llquarter Grab 
(Year Round) (ML-A) Avg. Monthly Max. Daily 

Silver, Total Recoverable 
(Year Round) (ML-A) 

NIA NIA NIA NIA Rpt Only Rpt Only mgfl llquarter 24 hr Composite 
Avg. Monlhly Max. Daily 

Cadmium, Total Recoverable NIA NIA NIA NIA Rpt Only Rpt Only mgfl Ilquarter 24 hr Composite 
(Year Round) (ML-A) Avg. Monthly Max. Daily 

Mercury, Total (As Hg) 
(Year Round) (ML-A) 

Nickel, Total Recoverable 
(Year Round) (ML-A) 

NIA NIA NIA NIA Rpt Only Rpt Only nun  ?/quarter 24 hr Composite 
Avg. Monlhly Max. Dally 

NIA NIA NIA NIA Rpt Only Rpt Only mgtl I lquarter 24 hr Composite 
Avg. Monthly Max Dajly 

Samples taken In compliance with the monitoring requirements specified above shall be taken at the following location(s): 
Effluent BOD5 samples shall be collected at a location immediately proceeding disinfection. Other effluent samples shall be collected at or as near as possible to the 
point of discharge. 
This discharge shall not cause violation of Title 46, Series i, Section 3, of the West Virginia Legislative Rules issued pursuant to Chapter 22B. Article 3. 
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A.001 Dli,_ aRGE LIMITATIONS AND MONITORING REQU[REMENTS: 

Final Limitations 

Year Round 
During the period beginning May 30,2004 and lasting through midnight April 29,2009 the permittee is authorized to discharge from Outlet Number(s) 001 
(Sanitary) 

Such discharges shall be limited and monitored by the permittee as specified below: 

Effluent 
Characteristic 

Phosphorus, Total 
(Year Round) (ML-A) 

Discharae I-imitations 
Quantity Units Other Units 

Monitorlna Recruirernents 

Measurement Sam~le 
Units - Fresuenc~ Iw? 

NIA NIA N/A NIA Rpt Only Rpt Only mg/l Vquarter 24 hr Composite 
Avg. Monthly Max. Daily 

BOD, % Removal NIA NIA NIA NIA 70 NIA Percent 8lmonth 24 hr Composite 

(Year Round) (ML-K) Avg. Monthly 

Refer to Condition C.8. 

Suspended Solids, % Removal NIA NIA N/A NIA 75 N/A Percent 8Imonth 24 hr Composite 
(Year Round) (ML-K) Avg. Monthly 

Refer to Condition C.8. 

Chromium. Hexavalent NIA NIA NIA NIA ~ p t  Only Rpt Only mgll ?/quarter 24 hr Composite 

(Year Round) (ML-A) fivg. Monthly Max. Daily 

Nitrogen, Total (AS N) NIA NIA NIA NIA Rpt Only Rpt Only mgll Itquarter 24 hr Composite 
(Year Round) (ML-A) Avg. Monthly Max. Dally 

Refer to Condition C.14. 

Samples taken In compliance with the monitoring requirements specifled above shall be taken at the f ~ l l o ~ l n g  location(s1: 
Effluent BOD5 samples shall be collected at a location immediately proceeding disinfectioq. Other effluent samples shall be collected at or as near as possible to the 
point of discharge. 
This discharge shall not cause violation of Tie 46, Series 1, Section 3, of the West Virginia Legislative Rules Issued pursuant to Chapter 228, Article 3. 
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A.lO1 D l L  aGE LIMITATIONS AND MONITORING REQUIREMENTS! v e' 

Final Limitations 

Year Round 
During the period beginning May 30,2004 and lasting through midnight April 29,2009 the permittee is authorized to discharge from Outlet Number(s) 101 (Storm 
Water Runoff) 

Such discharges shall be limited and monitored by the permiftee as specified below: 

Effluent 
Chamcteristic 

Discharae Limitations 
Quantity - Units Other Units 

Monitorins Reauirements 
Measurement Sample 

Units - Freauency TB!@!2 

Flow,in Conduit or thru plant NIA NIA NIA NIA NIA Rpt Only mgd 116 months Estimated 
(Year Round) (ML-I) Max. Daily 

Refer to Condition C.18. and C.19. 

BOD, 5-Day 20 Deg.C NIA N/A N/A NIA NIA Rpt Only mgfl 116 months Grab 
(Year Round) (ML-I) Max. Dally 

Refer to Condition C.18. and C.19. 

Total Suspended Solids NIA NIA N/A NIA NIA Rpt Only mgn 116 months Grab 
(Year Round) (ML-I) Max. Dally 

Refer to Condition C.18. and C.19. 

Ammonia Nitrogen NIA NIA NIA NIA N/A Rpt Only mgll 116 months Grab 
(Year Round) (ML-1) Max Daily 

Refer to Condition C.18. and C.19. 

Coliform, Fecal NIA NIA NIA NIA NIA Rpt Only Cnts1100mI 116 months Grab 
(Year Round) (Mt-I) Max. Dally 

Referto Condition C.18. and C.19. 

pH NIA NIA NIA NIA N/A Rpt Only S.U. 1/6 months Grab 
(Year Round) (ML-1) Max. Daily 

Refer to Condition C.18. and C.19. 

Chern. Oxygen Demand NIA NIA NIA NIA NIA Rpt Only mgn 116 months Grab 
(Year Round) (ML--l) Max. Dally 

Refer to Condition C.18. and C.19. 

Oil and Grease, Hexane UCTR. NIA NIA N/A N/A M A  Rpt Only mgn 116 months Grab 
(Year Round) (ML-1) Max. Daily 

Refer to Condition C.18. and C.19. 

Samples taken in compliance with the monitoring requirements specified above shall be taken at the following location(s): 
AB effluent samples shall be collected at or as near as possible to the final combined discharge point prior to the stormwater mixing with any other wastestream. 
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A.SO1 S.L.GE SLUDGE LIMITATIONS AND MONITORING REQUIREMENTS: -' 

Final Limitations 

Year Round 
During the period beginning May 30, 2004 and lasting through midnight April 29, 2009 the permittee is authorized to dispose sludge in accordance with the 
following from Outlet Number SO1 (Sludge) 

Monitoring Reauirements 

Effluent 
Characteristic 

Coliform, Fecal 
(Year Round) (ML-+) 

Limitations Measurement Sample 

- Other Units - Units Frequency Units Dm Quantity 

NIA NIA NIA Rpt Only coilgr llquarter Grab NIA . NIA 
Max. 

NIA Rpt Only NIA Rpt Only S.U. llquarter Grab 
pH NIA NIA 

Mln. Max. (Year Round) (ML-+) 

NIA NIA N/A NIA NIA 20 mglkg Itquarter l lwk  Comp 
Arsenic. Sludge Tot. Dry Wt. 

Max. (Year Round) (ML-+) 

NIA NIA NIA NIA 39 mglkg llquarter MIA I h k  Comp 
Cadrnium,Sludge,Tot Dry Wt. Max. 

(Year Round) (ML-+) 

NIA NIA NIA NIA NIA 1000 mgkg ilquarter l lwk  ~ o r n p  Chromium, Dry Wt. Max. 

(Year Round) (ML-+) 

NIA NIA NIA NIA NIA 1500 mglkg 11quarter l lwk  Cornp Copper,Sludge,Tot,Dry Wt. Max. 
(Year Round) (ML-+) 

NIA NIA NIA NIA NIA 250 mgfkg Ilquarter l lwk  Comp 
Lead, Dry. Wt.  ax. 
(Year Round) (ML-+) 

Mercury, Dry Wt. 
(Year Round) (ML-+) 

Molybdenum,Dry Wt. 
(Year Round) (ML-+) 

NIA NIA N/A NIA 10 mglkg 
Max. 

Ilquarter l lwk  Cornp 

NIA NIA NIA 18 mglkg Ilquarter l lwk  Comp NIA NIA 
Max. . 
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A.SOI SEME SLUDGE LIMITATIONS AND MONITORING REQUIREMENTS: 
1 

Final Limitations 
Year Round 

During the period beginning May 30,2004 and lasting through midnight April 29.20q9 the permittee is authorized to dispose sludge in accordance with the 
following from Outlet Number SO1 (Sludge) 

Monitorins Reauirernents 

Effluent - 
Characterlstlc 

Organic Nitrogen 
(Year Round) (ML-+) 

Magnesium,Tot (as  Mg) 
(Year Round) (ML-+) 

Llmitatlons 

Units Other Units 

Measurement S a m ~ l e  
Units - Frequency 

NIA I\UA NIA NIA ~ p t  Only mglkg llquarter l/wk Comp NIA 
M ~ K  

NIA NIA NIA NIA NIA Rpt Only rnglkg l/quarter Ilwk Cornp 
M a x  
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B. SCHEDULE OF COMPLIANCE 

1. The permitee shall achieve compliance with the provisions for waste treatment and the monitoring 
requirements specified in the permit in accordance with the following schedule : 
Effective date of permit. 

2. Reports of compliance or non-compliance with, and'progress reports on Interim and final requirements contained in 
the above compliance schedule, if any, shall be postmarked no later than 14 days following each schedule date. 
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1 section C - Other Requirements 

1. The herein-described treatment works, sbxctures, electrical and mechanical equipment shall be adequately 
protected from physical damage by the maximum expected one hundred (100) year flood level and operability be 
maintained during the twenty-five (25) year flood level. 

2. The entire sewage treatment facility shall be adequately protected by fencing. 

3. The proper operation and maintenance of the listed sewage treatment facility shall be performed, or supervised, by a 
certified operator possessing at least a Class IV certificate for Waste Water Treatment Plant Operators as issued by 
the State of West Virginia. The on-site attendance of this facility's Class IV operator shall be determined and 
directed by the Bureau for Public Health, Office of Environmental Health Services. 

4. The permittee has requested five(5) day Biochemical Oxygen Demand and Total Suspended Solids regulation in the 
form of seven(7) day average hitations in lieu of maximum daily limitations. Seven (7) day average is defined as 
the arithmetic mean of pollutant parameter values for samples coIlected in a period of seven (7) consecutive days. 
The Director has determined that regulation in that form is appropriate for the permitted facility, and has 
incorporated applicable seven (7) day average limitations and self-monitoring requirements in Section A.00 1 of this 
permit. The seven (7) day average shall be calculated as the arithmetic mean of the sample values recorded during 
the four (4) seven (7)-day periods of the month (i.e. 1st to 7th, 8th to 14th, 15th to 21st, and 22nd to 28th). 
Additionally, when representatives of the Director are performing compliance assessment activities that are 
independent of effluent data provided by the permittee, the representatives may perform such assessment based 
upon maximum daily limitations of 60.0 milligrams per liter for both parameters. 

5. The permittee shall submit each month according to the enclosed format, a Discharge Monitoring Report (DMR) 
indicating in terms of concentration andlor quantities the values of the constituents listed in Section A analytically 
d e t e d e d  to be in the plant effIuent(s). Additional information pertaining to effluent monitoring and reporting can 
be found in Section III of Appendix A. 

6. The required DMRs should be postmarked no later than 15 days or received no later than 20 days following the end 
j of the reporting period and be addressed to: 

Director U. S. Environmental Protection Agency 
Division oE Water and Waate Management: Region 111, Water Protection Division 
414 Summers Street, 2nd F loo r  NPDES Branch (3WP31) 
Charleston, West Virginia 25301 1650 A r c h  S t r e e t  
Attention: Permitting Section Philadelphia, PA 19103 

7. For any noncompliance repom required to be submitted in writing by Appendix A, Part W ,  of this Permit, a copy 
shall also be forwarded to the Environmental Protection Agency at the location specified in Section C.6. above. 

8 .  The permittee shall be required to test Outlet Number 001 wastewater treatment plant influent in order to calculate 
the percent (Oh) removal parameters for five (5) day Biochemical Oxygen Demand and Total Suspended Solids, as 
prescribed in Section A.001 of this permit. Influent sampling requirements shall include the following: 

a Percent removal shall be defined as a percentage expression of the removal efficiency across the wastewater 
treatment plant for a kiven pollutant parameter, as determined from the thirty day average values of the influent 
concentrations to the facility and the thirty day average effluent pollutant concentrations. Only influent and 
effluent samples taken concurrently as specified below shall be used for reporting. 

b. Influent BOD5 and TSS samples shall be collected using the permitfcee's established sampling schedule at least 
eight times per month (8lmonth) for the wastewater treabnent facility. 

c. The pernittee shall collect representative BODS and TSS influent sampIes using their established sampling 
procedures over a 24-hour period. 

d. Influent BOD5 and TSS sampling shall be performed over the same 24 hour time period as the effluent BODS 
and TSS sampling, 

9. The average daily design flow of this Publicly Owned Treatment Works has been established at 9.0 million gallons 
per day (MGD). When the average monthly effluent flow reported on Discharge Monitoring Reports reaches, or 
exceeds, 90 percent of the average design flow (8.1 MGD) during three (3) consecutive monthly reporttng periods, 
the permittee shall prepare and submit a Plan of Action to the Director. The Plan of Action shall present, at a 
minimum, an analysis of current hydraulic and organic loadings on the plant, an analysis of the future projected 
loadings, and a Schedule of Tasks to accomplish procedures necessary to maintain required treatment levels. 
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' Section C - Other Requirements 
10. If the permittee experiences flows greater than 90% of average design flow during three consecutive months, and 

can demonstrate that such flows resulted fiom the maximization of wet weather flow through the POTW, in 
accordance with the Combined Sewer System Overflow requirements of this Permit, then submission of the 
following information will satisfy the above requirement for the submission of a Plan of Action: 

a. During the period, compliance with applicable BOD5, TSS, and Fecal Coliform effluent limitations was 
maintained. 

b. Dry weather flows experienced over the period are less than 90% of average design flow. 

c. The permittee is compliant with the Combined Sewer System Overflow requirements of the permit, and that 
continued operation in accordance with those requirements is intended to ensure the maintenance of required 
treatment levels. 

11. Any &re collection system extensions projected to cause an increase in the wastewater flow equal to, or greater 
than, 450,000 gallons per day (five(5) percent of average design flow) shall require the permittee to contact the 
Director to secure approval of the extension. After consideration of the complexity of the project, and the available 
treament capacity of the facility, the Director may require the permittee to seek approval through Modification of 
the Permit. 

12. Over the term of this permit, the permittee is allowed up to five (5) excursions of the maximum daily fecal coIiform 
effluent Iimitation prescribed in Section A.00 1. The number of allowed excursions is based upon one (1) percent of 
the number of required self-monitoring events, Utilization of the excursion allowance is conditioned as follows: 

a. Excursion allowances are afforded only to self-monitoring results and only when self-monitoring activities 
assess compIimce with the maximum daily effluent limitation by analysis of an individual grab sample. 

b. No excursion allowance can be applied to analytical results obtained by representatives of the Director in the 
performance of their compliance assessment activities. AdaitionaIy, representatives of the Director may 
assess compliance with the maximum daily effluent limitation by colIection and analysis of an individual grab 
sample. 

c. No more than one excursion may be utiIized in any calendar month. 

d. The excursion allowance is contingent upon the permittee's prompt return to compIiance as evidenced by the 
next required fecal coliform self-monitoring event. 

e. The result for which an excursion allowance is claimed shall be included in the calculation of the average 
monthly effluent value. 

f. Should an excursion allowance be utilized by the permittee, said aI[owance must be reported as an attachment 
to the Discharge Monitoring Report. This attachment should state that (1) an excursion allowance was taken in 
accordance with the conditions outlined above, (2) the total number of allowances taken to date during the 
tern of this permit, and (3) the total number of aliowances remaining during the term of this permit. The 
permittee shall maintain an on-site record of the excursion allowances utilized during the tern of the permit. 

13. Certain characteristics of sewage, industrial wastes, and other wastes cause pollution and are objectionable in aU 
waters of the State. The Environmental Quality Board has proclaimed that there are certain general conditions that 
are not allowed in any waters of the State. Therefore, the effluent discharge %om the permittee's treatment facility 
shall not cause violation of any of the fo!lowing conditions not allowed in State waters as stated below (pursuant to 
Chapter 2ZB, Article 3): 

a. Distinctly visible floating or settleable solids, scum, foam, or oily slicks; 

b. Deposits or sludge banks on the stream bottom; 

c. Odors in the vicinity of the waters; 

d. Taste or odor that would adversely affect the designated uses of the affected waters; 

e. Materials in concentrations that are harmful, hazardous, or toxic to man, animal, or aquatic life; 

j f. Distinctly visible color; 

g. Concentrations of bacteria that may impair or interfere with the designated uses of the affected waters; 
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Section C - Other Requirements 
13. h. Requiring an unreasonable degree of treatment for the production of potable water by modem water h-eatment 

processes as commonly employed; and 

i. Any other conditions, including radiological exposure, which adversely alters the integrity of the waters of the 
State including wetlands; no significant adverse impact to chemical, physical, hydrologic, or biological 
components of aquatic ecosystems shall be allowed. 

14. The analytical test procedures, set forth in 40 CFR Part 136, prescribe colorimetric methods for certain parameters. 
The digestion process for the performance of total recoverable is not sufficient for the utilization of a colorimetric 
procedure. Therefore, colorimetric procedures shall not be acceptable for the analysis of parameters prescribed as 
total recoverable. 

Effluent monitoring for the Cadmium, Hexavalent Chromium, Copper, Lead, Nickel, Silver, Zinc, Mercury, Arsenic 
and Cyanide parameters shall be conducted using the most sensitive methods and detection levels commercially 
available and economically feasible. The following methods and detection levels are offered as a guide: 
Parameter EPA Method No. Detect ion &eve1 (ug/l) 
____--_-----____-__-----------------_-----d-------------------------- 

Cadmium, Total Recoverable 213.2  0 - 2  
Chromium,. Elexavalent 218.4 1 
Copper, Total Racoverable 220.2 1 
bead, Total Recoverable 239.2 1 
Nickel,  Total Recoverable 249.2 3 
Silver, Total Recoverable 272.2 0 . 2  
Zinc, Total Recoverable 289.2 1 
Marcury, Total  245.1 0 . 2  
Arsenic, Total  206.2 2 
Cyanide, Frea Use the.Standard Method f o r  Weak A c i d  

Dieaociable  Cyanide, ae specified i n  the 
l a t e s t  ed i t ion  of Standard Methods. 

The Division has begun to analyze the impacts of nutrients upon water quality and to explore whether there is a 
need to establish nutrient water quality standards. Therefore, the Division shall impose effluent monitoring for Total 
Phosphorus and Total Nitrogen in order to assist the Division in this analysis. Currently, there. is no EPA approved 
method to directly test for Total Nitrogen. The value reported for Total Nitrogen shouId be the sum of the 
following: 

Total Kjeldahl Nitrogen (TKN) 
Nittite (N02) 
Nitrate (N03) 

Each of these pollutants listed above has an EPA approved method. 

15. Available sampling methods for total residual chlorine (TRC) are currently not sensitive enough to c o n h  
compliance with the permit limitations imposed for the new treatment plant. Total residual chlorine (TRC) samples 
shall be taken, preserved and analyzed in accordance with the latest edition of 40 CFR Part 136. Because the 
permittee does not operate a certified wastewater laboratory at the plant site but still must comply with the 
instantaneous sample-type requirements, the permittee shall use an EPA Approved Method with at least a method 
detection level @DL) of 100 ug/l. Any TRC sampling result reported as less than the MDL stated above shall be 
assumed to confirm compliance for purposes of permit compliance. Should a more sensitive EPA approved method 
become available for field analysis of TRC, the permittee shall perform TRC self-monitoring in accordance with the 
new method. If the new method is not sensitive enough to determine compliance with specified TRC limits, 
analytical results reported as "not detected" at the MDL of the new method will be deemed compliant for purposes 
of permit compliance. 

16. The permittee shall continue to implement a program to identify and eliminate sources of infIow and infiltration. 
Written progress reports shall be provided on a quarterly basis, as an attachment to the Discharge Monitoring 
Report, detailing what has been performed in reiation to the implementation and accomplishments of the inflow and 
infiltration elimination program. Failure of the permittee to comply with this requirement shall result in subsequent 

) administrative andtor legal action, as may be necessary in order to obtain the compliance sought herein. 

17. The permittee shall perform whole effluent toxicity testing in accordance with the following: 
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Revised Date : Februaiy 01,2005 ' Section C - Other Requirements 
17. The permittee shall perform whole effluent toxicity testing in accordance with the following: 

a. The whole effluent toxicity testing prescribed herein, shall be the performance of a 48-hour static acute toxicity 
testing. 

i. The acute toxicity testing shall be performed on an annual (llyear) basis. 

ii. The tests shall be conducted using Pimephales promelas, fathead minnow, and ceriodaphnia dubia, as the 
test species. 

iii. An eight (8) hour composite sample of the effluent shall be utilized for testing. 

iv. Test results shall be reported on the attached Discharge Monitoring Reports and copies of all test results 
provided as an attachment thereto. 

Y. The acute toxicity units, TUa, required to be reported, are calculated by dividing 100 by the LC50. 

b. The monitoring required herein shall be conducted in accordance with the sample collection, preservation, and 
analytical procedures specified in 40 CFR Part 136. 

c. If whole effIuent toxicity testing shows noncompliance with the specified limitations prescribed in Section 
A.001, the permittee shall immediately resample and test the effluent. This shaIl be performed within 30 days 
of the initial demonstration of noncompliance with the whole effluent toxicity discharge limitations prescribed 
herein. Copies of the retesting results shall be provided to this Division immediately upon completion of the 
test. 

d. .Ifthe second test shows compliance, whole effluent toxicity testing shall continue in accordance with the 
requirements as prescribed herein. However, if the second test shows noncompliance, the Director shall 
impose fiuther requirements, as may be necessary, in order to obtain compliance with the whole effluent 
toxicity discharge limitations. 

1 e. The Director shall impose further requirements should the whole effluent toxicity testing results demonstrate 
an irregular pattern of noncompliance. 

1.8. Monitoring for the Stormwater Outlet Nos. 101, 102 and 103, listed in the permit, shall be in accordance with the 
following requirements: 

Outlet No. 101: Stomwater collected from the sludge holding tanks area, the sludge drying bed area, and the 
chlorine building area. 

Outlet No. 102: Stonnwater collected from drains f?om the top of parking lot ofthe wastewater treatment plant, 
which is located inside the fenced area of the plant. 

Outlet No. 103: Stonnwater collected fiom drains ffom the lower parking lot of the wastewater treatment plant, 
which is located inside the fenced area of the plant. 

a. Sampling: The collection of the samples for the reported analyses shall be in accordance with Appendix A, 
Part ID of tbis permit. Any specific requirements contained in the applicable analytical methods must be 
followed for sample containers, sample preservation, holding times, the collection of duphate samples, etc. 

b, A grab sample shall be collected during the first 30 minutes, or as soon thereafter as practicable, of the 
discharge and analyzed. 

c. Grab samples are defined as an individual sample of at [east 100 milliliters colIected during the frst 30 
minutes, or as soon thereafter as practicable, of the discharge. 

d. Sample Type: Samples shall be coltected fiom the discharge resulting from a storm event that is greater than 
0. I inches in magnitude and that occurs at least 72 hours from the previously measurable (greater than 0.1 inch 
rainfall) storm event. Where once per six (6)  month sampling is required, the samples for each six month 
period shall be collected at least three (3) months apart, if possible. The grab sample shall be taken during the 
first thirty minutes of the discharge, Ifthe collection of a grab sample during the fxst thirty minutes is 
impractical, a sample can be taken during the first hour of the discharge, and the discharger shall submit with 
the monitoring report a description of why a grab sample during the first thirty minutes was impractical. 



Page No.: 17 of 34 
Permit No.: WOO23353 

Revised Date : February 01, 2005 

1 Section C - Other Requirements 
18. e. Stormwater monitoring shall be performed at the final combined discharge location prior to the stromwater 

mixing with any other wastestream. 

19. Monitoring benchmark concentrations for stormwater poiIutants from stormwater Outlet Nos.: 101, 102 and 103, 
are as follows: 
Pollutant . . . . . . . . . Monitoring C u t - O t i  Sampling Sample 

Concentration Frequency Type 

Bio log ica l  Oxygen Demand 30.0 m g / l  1 / 6  Months G r a b  
Chemical Oxygen Demand 120.0 m g / l  1 /6  Months G r a b  
Total Suepended Solids  100.0 m g / l  1 /6  Honthe G r a b  
~mmdnia Nitrogen 4 .O mg/l 1 /6  Months G r a b  
Fecal Coliform 400 counts/lOOml 1 / 6  Months G r a b  

. !?E 6.0 - 9. D SO . 1 / 6  Ponthe G r a b  
O i l  & Grease 15.0 mg/l 1 / 6  Months G r a b  

When the average concentration of a pollutant caIculated fiom all monitoring data, minimum of four(4) consecutive 
samples, is less than the corresponding bench mark vaIue for the pollutant, additional monitoring for the pollutant is 
not required (all pH values of the samples must be withinthe range 6.0 to 9.0 S.U.). The permittee shall submit, 
twice per year, to the Division of Water and Waste Management, in lieu of the monitoring data, a certification (form 
will be provided upon request) that there has not been a significant change in the industrial activity or the pollution 
prevention measures in the area of the facility that drains to the outlets for which sampling is to be waived If the 
average concentration of a pollutant exceeds the corresponding benchmark concentration or pH values of all 
samples are not within the range of 6.0 to 9.0 S.U., monitoring shall continue and storm water pollution prevention 
measures shall be revised and the revised plan implemented. 

When a facility has two or more stormwater outlets that, based on a consideration of the activities within the area 
drained by the stormwater outlet, the permittee reasonably believes discharges are essentially identical effluents, the 
permittee may test the effluent of one ofthese stormwater outlets and report that the quantitative data also applies to 
the essentially identical stormwater outlet{s) provided that the permittee includes in the stonn water pollution 
prevention plan a description of the location of the stormwater outlets and explains in detail why the stormwater 
outlets are expected to discharge essentially identical effluents. 

20. Ifthere is evidence indicating potential or realized impacts on water quality due to any stormwater discharge 
associated.with the wastewater treatment facility covered by this permit, the permit may be promptly modified 
and/or. reissued to include effluent limitations andlor other requirements to control such storm water discharges. 

21. Within six (6) months of the issuance of this permit, the permittee shall develop and implement a stonn water 
pollution prevention plan (SWPPP) for the wastewater treatment facility site. The SWPPP shall be prepared in 
accordance with good engineering practices. The SWPPP shall identify potential sources of pollution which may 
reasonably be expected to affect the quality of storm water discharges associated with the industrial activity. In 
addition, the plan shall describe and ensure the implementation of practices which are to be used to reduce the 
pollutants in storm water discharges associated with the industrial activity at the facility and to assure compliance 
with the terns and conditions of this permit. A copy of the plan shall be retained at the site for review upon request. 
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Section D - Sewage Sludge Management Requirements 

1. The permittee shall monitor and report monthly on the enclosed Sewage Sludge Management Report form the 
quality and quantity of sewage sludge produced The required report shall be received no later than 20 days 
following the end of the reporting period and be addressed to: 

Director 
Division of Water and Waste Management 
4 14 Summers Street, Second Floor 
Charleston, West Virginia 25301 
Attention: Permitting Section 

2. The permittee shall provide copies of monthly reports to the county or regional solid waste authority in which the 
facility or land application site@) is located. 

3.  The Sewage Sludge Monitoring Report form shaIl be submitted quaterly. The required report shall be received no 
later than 20 days following the end of the reporting period and shall be addressed to: 

Director 
Division of Water and Waste Management 
414 Summers Street, Second Floor 
Charleston, West Virginia 2530 1 
Attention: Permitting Section 

4. The following method(s) of sludge disposal shall be used for sewage sludge generated andlor processed at the 
permitted faciIity: 

a. Land Application: Sewage sludge shall not be appIied in a manner or in an amount that would cause the land 
application site(s) to exceed the annual or lifetime loading rates as listed below. The following site(@ may be 
used for land application: 
Land Maximum Annual Five ( 5 )  Year 
Application Loading Rate(a) Cumulative Load* Lifetime Loading 
S i t e  (5) Tona/Acre Rate 1s) ~ o n s / ~ c r e  Rate (a) Tona/Acre _~~I__-__--____--~_----~~----~-----~~-----~----~~-------~-------------------- . - - -----------  

Kennsth Bragg 

Fiald 
Field 
Field 

Donald Carpenter 

Field A 

Joe Defazio 

Fie ld  A 
Field B 

Donald Banning 

Field 1 
Field 2 
Field 3 

Donald Martin 

Field A 
Field B 
Fiald C 

3.5 14.2 12 6 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 

3.5 14.2 1 2  6 

(Under Evaluation) [Under Evaluation1 (Under Evaluation) 
(Under Evaluation) (Under Evaluation] (Under Evaluation) 
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Section D - Sewage Sludge Management Requirements 
4. a. Land Maximum Annual Five (5) Year 

~pplication Loading Ratefs) Cumulative Loading Lifetime Loading 
Site (a) Tons/Acre Rate (8) Tons/Acre Rate ( 8 )  Tons/Acre ___-_------_------_-------..-------------.--------.---------------------------------------- 
Lillian Parker 

Field A 
Field B 
Field C 

3.5 14.2 133 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 
(Under Evaluation) (Under Evaluation) (Undar Evaluation) 

Jeff Taylor 

Field A 

Randall Wolfe 

Field A 
Field B 
Field C 

Kevin Rmce 

Field A 
Field B 
Field C 

(Under Evaluation) (Under  valuation) (Under Evaluation) 
(Under Evaluation) (Under Evaluation) (Under Xvaluation) 
(Under Evaluation) (Under Evaluation) (Under Evaluakion) 

L. 3. Bartlett 

(Under Evaluation) (Under Evaluation) [Under Evaluation) 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 

Field A 
Field B 

Kenneth Bragg, I1 

(Undsr Evaluation) (Under Evaluation) (Under Evaluation) 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 

Field A 
Field B 

Roy Feather 

[Under Evaluation) (Under Evaluation) (Under Evaluation) Field A 

Kathy Ball 

(Under Evaluation) 
(Under Evaluation) 
(Under Evaluatian) 
(Under Evaluation) 
(under  valuation) 

(Under Evaluation) 
(Under Evaluation) 
(Under Evaluation) 
{Under ealuation) 
[Under Evaluation) 

[Under Evaluation) 
(Under Evaluation) 
(Under Evaluation) 
(Under Evaluation) 
(Under Evaluation) 

Field A 
Field B 
Field C 
Field D 
Field E 

Wlliam Kusik 

(Under Evaluation) 
(Under Evaluation) 
(Under Evaluation) 

Field A 
Field B 
Field C 

(under Evaluation) 
(Under Evaluation) 
(Under Evaluation) 

(Under Evaluation) 
(Under Evaluation) 
(Under Evaluation) 

John Linn 

(Under Evaluation) [Under Evaluation) (Under maluation) 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 

Field A 
~i'ela B 
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4. a. Land Maximum Annual Five (5) Year 

Application Loading Rate (a) Cumulative Loading Lifetime Loading 
Site (g) Tone/Acre Rate (s)Tons/Acre Rate (s) Tons/Acre 
- - - C - - - - - * - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - " - - - - - . - - - - - - - - - - - - . - - - - - - - . - - - - - - - - - - - - - - - - - - - - - -  

Bruce Nicklea 

Field A 
Field B 
Field C 
Field D 
Field E 

Gary Poling 

Field A 
Field B 
Field C 

Dan Snyder 

Field A 
Field B 

Ernest VanGilder 

Field A 

James Vermillion 

Fiald A 
Fiald B 
Field C 

(Under Evaluation) (Under Evaluation) (Under Evaluation) 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 
(under Evaluation) (Under Evaluation) (Under Evaluation) 
(Under Evaluation) (Under Rraluation) {Under Evaluation) 

(Under Evaluation) (Under hraluation) (Under Evaluation) 
(Under Evaluation) (Undez Cvaluation) (Under .Evaluation) 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 

(Under 5valuationl (Under Evaluation) (Under Evaluation) 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 

(Under Evaluation) (Under Evaluation) (Under Evaluation) 
(Under Evaluation) (Under Evaluation) (Under Evaluation) 
(Under Evaluation) (Under Xvaluatlon) (Under Evaluation) 

David Vincent 

Field A (Under Evaluation) (vnder Evaluation) (Under Evaluation) 

Edward Vincent 

Field A 
Field B 

(Under Evaluation) (Under Evaluation) (Under Evaluation) 
(Undez XvaXuation) [Under Evaluation) (Under Evaluation) 

b. LandNI Disposal: Sewage sIudge may also be disposed at a landfiil by placing the sewage sludge in the 
landfill cell, provided that the landfill obtains approval &om the Division of Water and Waste Management to 
allow the acceptance of sewage sludge kom the permittee, and provided that the landfiIl(s) is/are identified in 
the permit application. Prior appro+& by the Division of Water and Waste Management is required to change 
landfill disposal site(s). 

5. Sewage sludge shall not be applied to land that has any of the following siting restrictions andfor location standards: 

a. Land that is frozen, snow-covered, or known to be flooded on a regular basis unless the applicant can 
demonstrate to the Secretary that the land application will not cause runoff into streams or wetlands. 

b. Land that is within 50 feet of surface water including any streams, springs, ponds, wetlands, or other collection 
points for surface water. 

c. Land that is within 200 feet of drinking water supply wells or other personal water supply. 
1 

d. Land that is within 200 feet of an occupied dwelling. 

e. Land that is within 50 feet of a federal or state highway. 
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5. f. Land that is within 100 feet of an adjacent property owner's property line. 

g. Land that drains into a sinkhole. 

11. Land that has been tested and determined to have a pH of less than 6.2 SUs, unless the pH is adjusted to 6.2 
SUs or greater. 

i. Land that has a slope greater than 15 percent. 

j, Land that has a seasonal high groundwater table less than two (2) feet fiom the surface. 

k. Land that has less than 6 inches of soil over bedrock or an impervious pan. 

1. Land that contains soil with surface permeability of less than 0.6 incheshour ot greater than 6 incheslhour. 

m. Land that, if sewage sludge was applied, is likely to adversely affect a threatened or endangered species listed 
under Section 4 of the Endangered Species Act or its designated critical habitat. 

n. Other land determined by the Secretary to be unsuitable of sewage sIudge. 

6 .  The following requirements concerning crops grown on land used for application of sewage sludge, the time 
requirements between application of sewage sludge and the harvesting of crops, and the restrictions on animaI 
grazing and public access shall be met: 

a. Food crops with harvested parts that touch the sewage sludge/soil m W e  and are totally above the land 
surface shall not be harvested for 14 months after application of sewage sludge. 

b. Food crops with harvested parts below the surface of the land shall not be harvested for 20 months after 
application of sewage sludge when the sewage sludge remains on the land surface for four (4) months or longer 
prior to incorporation into the soil. 

\ 
c. Food crops with harvested parts below the surface of the land shall not be harvested for 38 months after 

application of sewage sludge when the sewage sludge remains on the land surface for less than four (4) months 
prior to incorporation into the soil. 

d.. Food crops (human consumption), feed crops (animal consumption), and fiber crops shall not be harvested for 
30 days after application of sewage sludge. 

e. Animals shall not be allowed to graze on the land for 30 days after application of sewage sludge. 

f. Turf grown on land where sewage sludge is applied shall not be harvested for one (1) year after application of 
the sewage sludge when the harvested M i s  placed on either land with a high potential for public exposure or 
a lawn, unless otherwise specified by the permitling authority. 

g. Public access to land with a high potential for public exposure shall be restricted for one year after application 
of sewage sludge. 

h. Public access to land with a low potential for public exposure shall be restricted for 30 days after application 
of sewage sludge. 

7. Sewage sludge shall not be stored at a land application site for a period longer than one week; except, storage can 
be allowed for a period not to exceed three months when provisions, approved by the Director of the Division of 
Water and Waste Management of the Department, are made to prevent leachate runoff to the surface water andlor 
groundwater. 

8. Sewage sludge shall only be land applied during the hours of daylight. 

9. Sewage sludge which is land applied shall not contain excessive amounts of other solid waste materials, as defined 
in Title 33, Series 2, Section 2.34 ofthe LegisIative Rules. 

10. Areas used for processing, curing, andlor storage of sewage sludge shall be designed, constructed and operated to 
prevent release of contaminants to the groundwater andlor surface water. 

1 1. The land application dte(s) shall maintain the soil pH at a minimum of 6.2 SUs for at least five (5) years horn the 
date of application. The soil pH and soil nutrients shall be monitored once per year by obtaining a composite 

) sample of each field utilized for land application during the previous year. The composite samples shall be made 
up of a minimum of four (4) aliquots taken at locations equally spaced through the land application site(s). The 
samples may be analyzed through the WW Extension Service or by other certified laboratories. 
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12. All analyses performed on soils and sewage sludges shall be analyzed in accordance with analytical methods listed 

in 40 CFR Part 503.8 except that Nutrients may be analyzed in accordance with the most recently approved edition 
of Standard Methods and pH may be analyzed using EPA Method 9045A. Additionally, FecaI Coliform samples 
shall be prepared for analysis by using the method described in EPA 625R-923013, Appendix F. 

I 3. Sewage sludge disposed in a landfill cell shall be a non-hazardous material as defined in 40 CFR Part 26 1.24 and a 
mhimwn of 20 percent solids. If the sewage sludge is not 20 percent solids, a bulking agent may be used to 
achieve 20 percent solids before the sewage sludge is weighed in at the landfill. Alternative sludge disposal 
methods at the landfill can be utilized upon obtaining prior written approval from the Director of the Division of 
Water and Waste Management. 

14. If sewage sludge is used for revegetation, or spread in any other manner at the landfill, the sewage sludge shall meet 
all of the land application requirements. These requirements include vector attraction and pathogen reduction 
methods, heavy metals Sits, and abiding by an approved loading rate based on soil analyses. 

15. The following primary method for pathogen reduction shall apply to the sewage sludge or sewage sludge products: 

a, Anaerobic Digestion - The sewage sludge mean cell residence time and temperature shall be for minimum of 
15 days and within a temperature range of 35 fo 55 degrees Celsius OR a minimum of 60 days at a minimum 
temperature of 20 degrees Celsius. The permittee shall maintain logs documenting the mean cell residence 
time of the sewage sludge in the digester and the digester temperature, either by continuous measurements or 
two manual measurements per day, at least one per shift. 

b. If compliance cannot be achieved using the primary method for pathogen reduction, then the permittee must 
obtain approval from the Director prior to use of a secondary method. The permittee shall not dispose of 
sewage sludge until approval of a secondary pathogen reduction method is granted. The following secondary 
method for pathogen reduction shall appIy to the sewage sludge or sewage sludge products: 

(1) Lime Stabilization - Lime is added to maintain the sewage sludge pH above 12.0 SUs for at least two (2) 
hours after the lime addition. The permittee shall record the pH of the sewage sludge at least twice, once 
upon addition of lime and once two (2) hours after addition. 

16. The following primary method for vector attraction reduction shall appIy to the sewage sludge or sewage sludge 
products: 

a. 38 Percent Reduction in Percent Volatile Solids - Sewage sludge is treated by an anaerobic or aerobic 
digestion (or dried) to achieve volatile solids reduction. The permittee shall monitor and record the volatile 
solids concentration (mgkg) of raw and final sludge streams and evaluated weekly. 

b. If compliance cannot be achieved using the primary method for vector attraction reduction, then the permittee 
must obtain approval Eom the Director prior to using a secondarymethod. The permittee shall not dispose of 
sewage sludge until approval of a secondary vector attraction method is granted, The foilowing secondary 
method for vector attraction reduction shall apply to the sewage sludge or sewage sludge products: 

(1) Lime Stabilization - Lime is added to maintain the sewage sludge pH above 12.0 SUs for two (2) hours 
and above 2 1.5 SUs for 24 hours after the lime addition. The permittee shall record the pH of the sewage 
sludge at the 0,2, and 24 hour intervals of treatment, and record the duration of time (hours) that the pH is 
maintained at or above the specified minimum levels. 

17. The permittee shall maintain a11 records and reports of all monitoring required by Section D of this permit for five 
(5) years after the date of monitoring or reporting. Records should include all sample results, including pathogen 
and vector attraction reduction monitoring; any landfill receipts; land application records, including site maps, the 
landowner agreement, soil sample results, daily and cumulative sludge loading rate information; copies of all 
requited reports; and records of all data used to complete these reports. , 
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18. The appropriate composite sampling procedures shall be based upon the particular sludge processing methods used 

by the permittee. The composite sampling procedures for the various methods are described as follows: 

Belt Press or Vacuum Filter - During the week that the composite sample is obtained, the permittee shall take a 
minimum of three (3) grab samples during each day of the week that the dewatering system is in operation. These 
grab samples are to be mixed together and the final sample obtained fiom the composite. Samples should be 
collected at a point immediately after the dewatering operation. 

Liquid Sludge - During the week that the composite sample is obtained, the permittee shall take a representative 
grab sampIe from each bxck load of sewage sludge hauled during that week. These grab samples are to be mixed 
together and the final sample obtained fromthe composite. Samples should be collected from the sewage sludge 
being pumped into the truck or as the sewage sludge is being discharged fiom the truck. 

Sewage Sludge Drying Beds - During the week that the composite sample is obtained, the permittee shall take a 
m i n i m  of four (4) grab samples from each bed finished during that week. These grab samples areto be mixed 
together and the final sample obtained fiom the composite. 

Cornposting or Stock Piles - The permittee shall obtain a minimum of eight (8) grab samples fiom the pile of 
finished product. These grab samples are to be mixed together and the final sample obtained &om the c~mposite. 

19. Written notification shall be given to the Director within five (5) days of the determination of any excursion(s) of 
the maximum allowable limitations for sewage sludge listed in Section AS01 of this Permit. A written plan to 
identify and correct the excursion(s) must be submitted to the Director within sixty (60) days. 

20. No single instantaneous grab sample of the final sewage sludge product shall exceed the values found below as 
listed in Table 2 of the West Virginia Sewage Sludge Management Regulations (Title 33, Series 2). 

j &,a, Concentration tmg/kg) ---"-------  --------------------a 

Arsenic 7 5 '  
Cadmium 8 5 
Chromium 3000 
copper 4300 
Lead 8 4 D  
Xercuzy 57 
Molybdenum 75 
Nickel 42 0 
Selenium 100 

75 00  Zinc 

21. Sewage sludge shall not be land applied in a manner or in an amount that will cause the land application site(s) to 
exceed the maximum soil concentrations for the following heavy metals: 

Maximum Allowable 
Limitations For 

Parameter Soils [mg/kg) - - - - - - - - - - - - -  -----.,------.---- 
Arsenic 13.0 
Cadmium 2.4 
Chromf urn 290 .O 
copper 92.0 
Lead 85.0 
Yercury 2 . 4  
Elolybdenum 4.6. 
Nickel 83.0' 
Selenium 10.0 
Zlnc 290 .O** 

* For sandy to silt loam soils with a permeability greater than 2.0 inches per hour, the maximum allowable soil 
concentration for nickel is 50.0 m a g .  

** For those sites with greater than 30% legume species, the maximum allowable soil concentration for zinc is 
130.0 mgkg for sandy to silt loam soils with permeability greater than 2.0 inches per hour and 200.0 mgkg for 
other soil types. 
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22. All Iand appIication site(s) shall have new soil analyses performed for the metals listed in Section D.2 1 of this 

Pennit when the cumulative loading reaches SO% of the assigned lifetime loading rate. 

23. Should any landowner of a sludge land application site fail to comply with the terms and conditions pertaining to 
the landowner under an applicable landowner agreement, the permittee shall immediately contact said landowner 
and identify the violation causing the noncompliance with the said agreement The permittee shall take all 
reasonable, escalating enforcement steps, up to and including disallowing further land application of sludge on the 
owner's site, in order to keep the landowner compliant with the terms and conditions of said land owner agreement. 
Also, the permittee shall immediately inform the Agency of any current noncompliance by the owner of a land 
application site by attaching a written summary of these violations, the cause of each violation, and the steps taken 
to prevent their recurrence with the submitted Sludge Monitoring Reports. Should the permittee take at1 of the 
enforcement steps outlined above, these actions may be used as a mitigating factor to any enforcement actions taken 
upon the permittee for the noncompliance by the land application site owners to the tenns and conditions of Section 
D herein. However, the burden of proof in relation to the use of this mitigating factor shall lie exclusiveIy upon the 
permittee. This condition shall not be used as a mitigating factor to any noncompliance associated with any other 
sections of this permit, even if said noncompliance is, in whole or in part, caused by the land application site owner. 
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1. Outlet numbers, COO2 to C010, C012 to (2019, C021 to C035, and C037 to C050, listed below, serve as combined 

sewer overflow points. Combined Sewer Overflows (CSOs) are authorized only when flows in the combined sewer 
system exceed either the conveyance or treatment capacity of the system, during wet weather periods. Dry weather 
overflows from these outfalls are prohibited. The permittee shall ensure that all discharges from the CSOs 
identified below comply with the following requirements: 
Outlet: No. Name and/or Location Receiving Stream ----..----- ............................... ----------..--------- 

COlO 

Wsstchester Pump S t a t i o n  West Fork River 
Behind 10  N 19 202 Rt .  19 South 
La t i tude  39 28 '  22" (N) 
Longitude 80 11' 32 W) 

Goose Run Pump S t a t i o n  West Fork R5.vor 
End of  Edgeway Drive 
Lat i tude  39 28' 06" (N) 
Longitude 80 1 0 '  39" (W 

Rhea1 s Run Pmq, S t a t i o n  Rheas Run of 
End of  Kennywood Drive West Fork River  
La t i tude  39 28' 02" (N) 
Longitude 80 1 0  31" (W) 

I n d u s t r i a l  West Fork River 
End of I n d u s t r i a l  Road 
Latitude 39 ZBr 05" (N) 
Longitude 80 10' 31" (W) 

Freeland 
I n d u s t r i a l  Road behind 
13 Freeland S t r e e t  
Lat i tude  39 27' 59"  (N) 
Longitude 80 09' 33" (W) 

Weat Fork River 

West Fork Pump S t a t i o n  
I n d u s t r i a l  Road 
La t i tude  39 28' 04" [N) 
Longitude 80 09I 53" (W? 

Waeton Bridge 
North Side of Waston Bridge 
Lat i tude  39 27' 58" (N) 
Longitude 80 09' 30" (W) 

Beverly 
Behind 1414 Beverly Road 
Lat i tude  39 27' 56"(B) 
Longitude SO 09' 21" (W) 

West Fork River 

West Fork River 

West Fork River  

Waeton Pump S t a t i o n  W e s t  Fork River 
Behind 135 Rosewood Ave 
~ a t i t u d e  39 27' 53" (N) 
Longitude 80 09' 25" (W) 

C O l l :  Codined Sewer Overflow Outlet No. COll eliminated. 
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Eleventh S t r e e t  Unnamed drainage 
End of  11th S t .  below Minor Ave ditch Of 

La t i tude  39 28' 08" (N) Konongahela River 
Longitude 80 08' 56" (W 

Tenth S t r e e t  Monongahela River 
End of  Tenth S t r e e t  
La t i tude  39 28' 13'1 (N) 
Longitude 80 08' 49" (W) 

Ninth S t r e e t  
End of Ninth S t r e e t  
Lat i tude 39 28' 21'' (Nk 
Longitude 80 08' 48" (W} 

Monongahela River 

Seventk S k e e t  Mcnongahela River  
End o f  Seventh S t r e e t  
Lat i tude 39 28' 3211 (N) 
Longitude 80 08' 48" (W) 

Fourth S t r e e t  Coal Run 
Under Fourth S t r e e t  br idge 
LatFtuda 39 28' 53" (N) 
Longitude 8 0  08' 02" (W) 

Benohi Coal R u n  
Benonf Ave below 300 Nuzum Place 
La t i tude  39 28' 57" (N) 
Longitude 80 08' 59" (W) 

Coal Run Pump Sta t ion  Monongahela River 
Under Everest Drive Bridge 
Lat i tude  39 28' 57" (N) 
Longitude 80 08' 34" (W) 

Cleveland Avenue Monongahela River  
La t i tude  39 28' 59" (N) 
Longitude 80 08' 27" (W) 

C020: Combined S ~ w e r  Ovarflow Outlet  No. C020 el iminated.  

Washington S t r e e t  Monongahela River 
End of Baltimore S t r e e t  
Lat i tude 34 29' 06" (N) 
Longitude 80 07' 55" (W) 

BufEalo Pump Sta t ion  Bufralo Creek 
End of  P e l l  St. below Buffalo Ave 
La t i tude  39 29' 50" (N) 
Longitude 80 08' 04" (W) 

Pel1 S t r e e t  Buffalo Creek 
End of P e l l  S t r e e t  
Lat i tude 39 29' 46" (N) 
Longitude 80 08' 09'' (W) 

Xampton Road 
End of Dewey S t r e e t  
Lat i tude 39 29' 49" (N) 
Longitude 80 08' 37" (W) 

Water S t r e e t  
Lat i tude 39 28' 47" (N) 
Longitude 80 08' 33" (W) 

Buffalo Creek 

Monongahela River 
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1 C026 Newton S t r e e t  Monongahela River 

Water S t ,  under High l e v e l  br idge 
La t i tude  39 28 ' 55'' (N) 
Longitude 80 08' 23" (W) 

C027 Madison S t r e e t  Monongahela River 
End of Madison S t r e e t  
Lat i tude 39 28' 591' (N) 
Longitude 80 08' 25" (W) 

C028 Pala t ine  1 Monongahela River 
Everest  Drive P a l a t i n e  Park 
La t i tude  39 28' 58" (N) 
Longitude 80 08' 17" (W1 

C029 P a l a t h e  2 Monongalr3la Ri var  
Everest  Drive P a p a t h e  Psrk 
Lati tude 39 2 9 '  00" (N) 
Longitude 80 08 ' 15" (W) 

C030 ~ e w  Street Pump S t a t i o n  Monongahela River 
End of New S t r e e t  
La t i tude  39 29' 02" (N) 
Longitude 80 00'  09" (W) 

C031 Hickman Run Pump S t a t i o n  Hickman Run Of 
Lati tude 39 29'  09" (N) Monongahela- River  
L o n g i t u b  80 07 ' 16" (W) 

Hickman Run Hickman Run of 
Lat i tude  39 29' 05" (N) ~onongahe la  River 
Longitude 80 07 ' 08" (w 

May Brothers 
End of  Terrace Manor . 

Lat i tude  39 29' 05" (N) 
Longitude 80 07' 04" (W) 

Hickman Run .of 
mnongahela River 

Carleton Coal Run of 
Carleton S t .  & Oliver  Ava Monongahela River 

La t i tude  39 28' 52" (N) 
Longitude 80 09' 19" (W) 

Oakwood 
Oakwood Road 6 P s k  D~iv .5  

Coal Run of 
Monongahela River  

Lat i tude 39 28' 47" (N) 
,~cngktude  83 4 . 9 '  2?" (57 . .  ' ... 

C036: Combined Sewer Overflow Out le t  No. C036 eliminated (Bryant St. & College Park) 

Sheridan Hickman Run of 
Lati tude 39 29' 01" (N) Monongahela River 
Longitude 80 07' 08" (W) 

King S t r e e t  Hickman Run of 
~ a t i t u d e  39 28' 45" (N) Monongahela River 
Longitude 80 07 ' 02" (W) 

Mason Unnamed drainage 

613 Mason S t r e e t  d i t c h  of 
Lat i tude 39 28' 43'' (N) Monongahela River 

Longitude 80 07' 51" (W) 

Third S t r e e t  Monongahela River 
Lati tude 39 28' 47" (N) 
Longitude 80 08 65" (W) 
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Dewey Street 
Latikude 39 29' 50" (N) 
Longitude 80 08' 39" (W) 

Bel l  Run 
Latitude 39 28 51" (H) 
Longitude 80 09' 58" Q 

RBCs at WWTP 
Latitude 39 29' 34" (N) 
Longitude 80 07 28" (W) 
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Buffalo Creek 

Coal Run 

Monongahela River 

B a r r y  Street  Unnamed drainage 
Latitude 39 28 '  14" (N) ditch of 
Longitude 80 10' 18" (W) West Fork River 

Whitehall Unnamed drainagw 
Rt. 250 South at Tayota ditch o f  
Latitude 39 2.5' 59" 2ygart River 
Longitude 80 11' 12" 0 

Trolly Street M~nongahala River 
Latitude 39 30' 12" (N) 
Longitude 80 07 ' 51" (W) 

South M a i n  Monongahela River 
M a h  interceptor south of WWTP 
Latitude 39 29' 27" (N) 
Longitude 80 07' 22" (W) 

North Main Monongahelz- fiver 
Main interceptor N o r t h  of WWTP 
Latitude 39 30' 12" (N) 
Longitude 80 0 7 '  51" (Wl 

Norway West Fork River 
Behind 100 Fairlane Ava 
Latitude 39 28' 13" [N) 
Longitude 80 10 58" [W) 

Nearway Drive West Fork River 
Behind 15 Nearway Drive 
Latitude 39 28' 02" (N) 
Longitude 80 09' 39" (W) 

2. TECHNOLOGY-BASED EFFLUENT LIMITATION REQUIREMENTS FOR CSOS 

The permittee shzll c a ~ ~ t h ~ e  to comply qith &c.$ollowing :mI~I~g-ba~ed'iibcmhin;un CSO ~ l i t r 0 1  
requirements: 

a. Conduct Proper Operations and Regular Maintenance Programs. ----------------------------------------------- 
i. The permittee shall implement proper operation aid maintenance plan for the Combined Sewer System 

(CSS). The permittee shall update the plan fiom time to time to incorporate any changes to the system 
and shall operate and maintain the system according to the plan. The permittee shall keep records to 
document the implementation of the plan. 

ii. Designation of a Manager for Combined Sewer System. 
--------*-----.----------------------------- 

The permittee shall designate an individual to be responsible for the wastewater collection system and 
serve as the contact person regarding the CSS. 

iii. Inspection and Maintenance of CSS. ------.-------------------- 
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2. a. iii. The permittee shali inspect and maintain dl CSO structures, regulators, pumping stations, and outlet 
inflow prevention devices to ensure that they are in good working condition and adjusted to minimize 
CSOs and prevent sfream inflow. The permittee shall inspect, or cause to be inspected, each CSO outfall 
at an appropriate frequency to ensure no dry weather overflows are occurring. The inspection shall 
include, but is not limited to, entering the regulator structure if accessible, determining the extent of debris 
and grit buildup, and removing any debris that may constrict flow, cause blockage, or result in a dry 
weather overflow. The permittee shall record in a maintenance logbook the results of tbe inspections. For 
CSO outfalls that are inaccessible, the permittee may perform a visual check of the overflow pipe to 
determine whether or not the CSO is occurring during dry weather flow conditions. 

b. Maximize Use of the Collection System for Storage. ---------------------------------------- 
The permittee shall bple~nent procedures that will maximize the in-line storage capacity of the CSS, .The 
permittee shaIl keep records to document implementation. l l e  permittee shall: 

[I] Maintain all dams or diversion structures at their current heights or greater. 

121 Minimize discharges &om the CSO outfalI location. 

c. Review and Modify Pretreatment Program, 

If and when the permittee accepts non-domestic discharges fiom an industrial user, at that time, the permittee 
shall implement selected CSO contr~ls to minimize the impact of non-domestic discharges on CSOs. The 
permittee shall reevaluate at an appropriate frequency, whether additional modifications to its pretreatment 
program are feasible or of practical value. The permittee shall keep records-to document.this evaluation an 4 

implementation of the selected CSO controls to minimize CSO impacts resulting fiom non-domestic 

1 discharges. 
The permittee shall require significant industrial users (SIUs) discharging to the CSS to minimize batch 
discharges during wet weather conditions. 

d. Maximize Flow to POTW Treatment Plant. 
---__ -I--*-------------- 

The permittee shall operate the Publicly Owned Treatment Works (POTW) treatment plant at maximum 
treatable flow during a11 wet weather flow conditionstevents and deliver all flows to the treatment plant witbin 
the constraints of the capacity of the treatment plant. The permittee shall keep records to document these 
actions. 

e. Prohibit Combined Sewer Overflows During Dry Weather. "-------_---_---_--------------------------------------.-- 
Dry weather overflows from CSO outfalIs are prohibited. All dry weather overflows must be reported to the 
permitting authority immediately upon the permittee becoming aware of the .dry weather overflow in 
accordance with the provisions of Appendix A, Part 11, Section 3. When the permittee detects a dry weather 
overflow, the permittee shall begin corrective action immediately. The permittee shall inspect the dry weather 
ovefflow each subsequent day until the overflow has been elieated. The permittee shall record in the 
inspection logbook dry weather overflows, as well as the cause, corrective measures taken, and the dates of 
beginning and cessation of the overflow. 

f. Control Solid and Floatable Materials in CSOs. 
-------.----_-C*----------------------------" 

The permittee shall impIement measures to control solid and floatable materials in its CSOs. 

g. Develop and 1rn~1ement'~ollution Prevention Program. 

The pemittee shall implement a pollution prevention program focused on reducing the impact of CSOs on 
receiving waters. The permittee shall keep records to document pollution prevention implementation 
activities. This program shall include: 
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2.g. Street sweeping and catch basin modification or cleaning at an appropriate frequency to prevent large 
accumulations of pollutants and debris, 

h. Notify the Public of CSOs. 
--.---------------*- 
The permittee shall continue to implement a public notification process to inform citizens of when and where 
CSOs occur. The process must include: 

The pennittee shall keep records documenting public notification. 

(I)  A mechanism to alert persons using all receiving water bodies affected by CSOs. 

(2) A system to determine the nature and duration of conditions that are potentially harmful to users of 
receiving waters due to CSOs. 

(3) The permittee shall installsand maintain identificaiion signs at dl CSO 'qutfalls, COO2 lo C010, C012 to . . 
CO 19, C02 1 to C035, and C037 to C050, owned and operated by the permittee. The permittee must place 
the signs at or near the CSO outfalls and ensure that the signs are easily readable by the public. 

(4) A CSO log book documenting  events shall be placed at bill paying location. 

(5) CSO pamphlets shal1 be available for distribution to the public. 

i. Monitoring to effectively characterize CSO Impacts and the Efficacy of CSO Controls. 
---------------------~---------i---------------------------- 

( I )  The permittee shall regularly monitor CSO outfafls, COO2 to C010, C012 to C019, C021 to C035, and 
C037 to C050, to effectively characterize CSO impacts and the efficacy of CSO controls. All discharges 1 
from each monitored CSD shall report the time of occurrence, duration and estimated volume of each s 
discharge. The permittee shall submit quarterly reports as an attachment to the DMRs. 

(2) The monitoring shall be done approximately mid-stream from shore within 100 feet upstre&? of the 
influence of the CSO discharge as well as 100 feet below CSO discharge. 

(3) Quarterly monitoring periods are January 1st - March 3 Ist, April 1st - June 30% JuIy 1st - September 
30th, and October 1st - December 3 1st. 

3. WATER QUALITY-BASED EFFLUENT LIMlTATION REQUIREMENTS FOR CSOs 

Upon full implementation of the projects identified in the LTCP, the pennittee shall not discharge any pollutant at a 
level that causes or contributes to an in-stream excursion above numeric or narrative criteria adopted as part of the 
West Virginia water quality standards, 

4. LONG - TERM CONTROL PLAN 

Tlie permittee slrdl hplt?inbill. arid eRe~~ively'o$eratd aud mdiniain h e  230 cbblrols identified and approved in fhe 
long-term control'plan dated April 17,2003. ' 

a. The City of Fajrmont has 17. CSOs located on Monongahela River, 10 CSOs located on West Fork River, 
five(5) CSOs located on Coal Run, five(5) CSOs located on Hickman Run, four(4) CSOs located on Buffalo 
Creek, one(1) CSO located on Rheas Run, and four(4) CSOs located on an unnamed ravines. City of Fainnont 
is in the initial stages of a proposed Sanitary Sewer System Upgrade Project to identify and eliminate sources 
of Inflow and Infiltration (a) into the system. The number of CSO events will decrease when the sources of III 
are eliminated. 

b. To evaluate the scope and the cost of the Sanitary Sewer Upgrade Project, City of Fairmont'has hired an 
engineering consultant to develop a Preliminary Engineering Report. The report will be submitted to the West 
Virginia Infrastructure and Jobs Development Council to receive funding approval. This report was approved 
by the West Virginia in~structure and Jobs Development Council on the 7th day of January 2004. 

c. Once funding has been secured, the following proposed construction schedule would be a part of the LTCP as 
CSO slnxctural controls: 

Consmction of Marion Street Separation Project ....... Begin December 3 I ,  2005 

Construction of I lth Street Sewer Separation Project ... Begin December 3 I ,  2007 
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Section A - Combined Sewer System Overflows 

4. d. The following projects have also been approved in the LTCP for construction and completion by the City. 

Construction of Lndustrial Sanitary Sewer Replacement Project. 

Construction of East Grafton Road Sanitary Sewer Replacement Project. 

Construction of Rheas Run Sanitary Sewer Replacement Project. 

Construction of Goose Run Sanitary Sewer Replacement Project. ( s ~  ZI%/CS ~ = . . . Y ~ ~ ~ N ~ ( S )  

e. The following nonstructural controls include: 

1. Continue to implement the Nine Minimum Controls. 
2. Conduct ongoing LTCP CSO monitoring program. 

5. REPORTFG REQUIREMENTS 't 
a. The permittee shall submit semi-annual progresi reports detailing actions &en to meet the above CSO 

requirements. The required reports should be received no later than&-&d@th day of AuguG 
of each calendar year. The reports should be sent to the address below: 

Ljkhi' i  wr-f l-0 D k * V # c  Division of Water and Waste Management 
601 57th Street, SE WD 5-0 bod f i  
Charleston, WV 25304 t c m  

. . Sn* scoDTLtr7A. . . *kention: n----"'-"̂ "T' P0k-J b t 2  I S  &SO 

b. The permittee shall submit a year-end report for CSOs COO2 to C010, CO 12 to COI9, C021 to C035, and C037 
to C050 quarterly monitoring requirements. The required annual report should be received no later than 

1 January 3 1 of the following year. 

' 6 .  SPECIAL CONDITIONS 

a. This permit may be modified or revoked and reissued to include new or revised conditions if new information, 
not available at the time of permit or permit modification issuance, indicates that CSO controls imposed under 
the permit have failed to ensure the attainment of state water quality standards. 

b. This permit may be modifi$d or revoked and reissued to include new or revised conditions based on new 
information resulting fiom implementation of the Long-Term Control Plan. 
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' Section F - Approved Pretreatment Programs 
1. The permittee shall implement the Industrial Pretreatment Program in accordance with the Clean Water Act and the 

regulations, 40 CFR Part 403, promulgated, thereunder. The program shall also be implemented in accordance with 
the program submission, approved in February 1985, and as modified, in November 1987 and January 1992. 

2. The permittee shall implement the program upon aU industrial users of the Publicly Owned Treatment Works 
(POTW), irrespective of the geographical location of the users. The permittee shall secure and maintain adequate 
legal authority to control users located in the Town of Barrackville, Kingmill VaUey PSD, Whitehall PSD, Greater 
Paw Paw PSD and City of Monongah, as well as any users located in unincorporated areas outside the corporate 
boundaries of the City of Fairmont. 

3. The permittee shall submit proposed changes to the approved program in accordance with 40 CFR Part 403.18, 
and shall obtain prior approval of Substantial ModZicaticms as defmed by 40 CFR Part 403.18(c). 

4. The permittee's implementation of the program shall, at a minimum, meet the requirements listed below. 

a) The permittee shall issue individual discharge permits to all significant industrial users (SIUs) as defined by 40 
CFR Part 403.3It). Permits shall contain the m i n i  requirements of 40 CFR Part 403.8(f)(l)(iii). The 
permittee shall reissue permits to S N s  prior to their expiration. Administrative extensions of expiring permits 
shall not be granted without written consent fiom the Director. 

b) The pennittee shall inspect each SlU at least once per year. The annual inspection shall evaluate the 
manufacturing process, chemical storage areas, pretreatment facilities, spilI prevention and control procedures, 
slug discharge confro1 procedures, hazardous waste generation and disposal procedures, self-monitoring 
procedures and records. 

c) The permittee shall sample and analyze the nondomestic wastewater discharge(s) of each SIU arleast once per 
year. Such monitoring shall include a11 parameters limited in the SIU's permit and shall be performed in 
accordance with 40 CFR Part 136, where applicable. 

) d) The permittee shall perfonn quarterly assessments of SIU compliance, and document the names of SIUs that 
demonstrate significant noncompliance (SNG) and the SNC criteria violated. The permittee shall publish the 
name of any SlU that demonstrates significant noncompliance in the prebeatment year, as required by 40 CFR 
Part 403.8(f)(2)(vii). Publication shall occur, on or before the 31st day of January, of the following year. 

e) The permittee shall take timely and appropriate enforcement for all instances of industrial user noncompliance 
in accordance with an Enforcement Response Plan as required by 40 CFR Part 403.8(0(5). The permittee 
shall take "formal" enforcement actions against SIUs demonstrating Significant Noncompliance as defined by 
40 CFR 403,8(0(2)(vii). A formal enforcement action is an Administrative Order or more stringent action. 

f )  The permittee shall ensure that adequate resources (equipment and personnel) are available to fully implement 
the pretreatment program. 

5. The permittee shall conduct monitoring, at its wastewater treatment plant, as follows. 

a) The permittee shall monitor the effluent of the POTW on a quarterly basis as specified in Section A.OO1 of this 
permit. 

) The POTW influent shall be monitored on a quarterly basis for the total form of cadmium, chromium, arsenic, 
mercury, copper, lead, nickel, silver, zinc, cyanide and phenolics. For a11 parameters, except cyanide and 
phenolics, 24 hour composite samples shall be obtained. An individual grab sample shall be obtained for 
cyanide and phenolics. Influent monitoring shall be conducted concurrently with effluent monitoring required 
by Section 5.a of the pretreatment requirements, 

c) The permittee shall conduct annual (l/year) monitoring for the POTW iduent for a11 priority pollutants not 
specified in Section A.1. For volatile organics, a minimum of four(4) individuaI grab samples shall be 
obtained. The samples may be analyzed separately, or may be combined in the laboratory, using flask or purge 
device cornpositing techniques, as speczed in EPA's draft guidance, VOA Cornpositing Procedures, and the 
composite sample then analyzed. Twenty-four hour composite samples shall be obtained and analyzed for 
base neutrals, acid extractables, pesticides and metals. 

) . d) The POTW sludge shall be monitored, as specified, in Section A, and Section D. 
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' Section P - Approved Pretreatment Programs 
6. On or before the 28th day of February of each year, the permittee shall submit an annual report that describes the 

permittee's pretreatment implementation activities of the previous pretreatment implementation year (January 1st 
through December 3 1 st). The annual report shall include the following information: 

a) SIU Listing - Provide an updated list of all current SIUs. The fist shall indicate which SWs are subject to 
Categorical Pretreatment Standards, and the applicable standard. 

b) SIU Permits - Provide a list of the issuance and expiration dates of each SlU permit, and the names of SlUs 
that are without a valid permit. 

c) Sampling and Inspection - Provide the number of inspections and sampling events performed by the permittee 
at SrUs and a listing of SIUs that were not sampled and those that were not inspected. 

d) Compliance and Enforcement - Provide a summary of the violations of pretreatment standards and 
requirements that occurred during the year. Include the results of the quarterly SSNC assessments required by 
Section 4.d) above, and for each SIU that demonstrated SNC, describe the specific enforcement action taken 
and the current compliance status of the STU. Also provide the numbers of each type of enforcement action 
taken by the permittee, and a copy of the published list of SlUs in SNC, as required by Section 4.d) above. 

e) POTW Operations - Provide a description of any interference, upset or permit violations experienced by the 
POTW which are attributable to the discharges of industrial users. Include a summary of the results of the 
influent, effluent and sludge monitoring required by Section F.05. above. 

-f) Local Limitations -- For each pollutant that a Local Limitation exists provide a summary of the current totaI 
available load for the POTW and the allocation of that load to existhg industrial users for the previous year. , 

Include the loads allocated by the addition andlor deletion of industrial users and uncontrollable sources such 
as but not limited to domestic waste background loads, non-significant industrial users, etc. 

7. The Director and the U.S. EPA retain the right to require the permittee to institute changes to thepretreatment 
) program it 

a) The requirements of 40 CFR Part 403 are not satisfied by p r o m  implementation; 

b) Problems such as interference, pass through or sludge contamination develop; 

c) Federal or State requirements change. 
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The herein-described activity is to be extended, modified, added to, made, enlarged, acquired, constructed or 
installed, and operated, used and maintained strictly in accordance with the terms and conditions of this permit, with 
the plans and specifications submitted with Permit Application No. WVO023353; with the plan of maintenance and 
method of operation thereof submitted with such application(s); and with any applicable rules and regulations 
promulgated by the Environmental Quality Board and the Secretary of the Department of Environmental Protection. 

Failure to comply with the terms and conditions of this permit, with the plans and specifications submitted with 
Permit Application No. WV0023353; and with the plan of maintenance and method of operation thereof submitted 
with such application(s) shall constitute grounds for the revocation or suspension of this permit and the invocation of 
all the enforcement procedures set forth in Chapter 22, Article I I ,  or 15 of the Code of West Virginia. 

This permit is issued in accordance with the provisions of Chapter 22, Article 11 and 12 and/or 15 of the Code of 
West Virginia and is transferable under the terms of Section 11 of Article 11. 

Director 
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NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM Year Round 

I - 
DISCHARGE MONITORING REPORT 

FACILITY NAME: (FAIRMONT CITY OF) FAIRMONT CITY OF CERTIFIED LABORATORY NAME: 

LOCATION OF FACILITY: FAIRMONT; Marion County CERTIFIED LABORATORY ADDRESS: 
PERMIT NO.: ~~0023353 OUTLET NO.: ooi 
WASTELOAD FOR THE MONTH OF: INDIVIDUAL PERFORMING ANALYSIS: 

. .. .. 

50050 (ML-1) RF-A 

Flow.in Conduit or lhru plant 

Year Round 

00310 (ML-0) RF-A 
BOD, 5-~ay 20 kg.c 

Reported 

Permit Limits 

Reported 

N/A 

2252 

Year Round Limits Avg. Monthly 

2252 

Avg. Monthly 

1126 

Avg. Monthly 

NIA 

NIA 

NIA 

NIA 

00530 (ML-A) RF-A 

Total Suspended Sdids 

N/A ' 

3378 

Reported 

7 Day Average 

3378 
7 Day Average 

2252 

Max. Daily 

NIA 

NIA 

NIA 

NIA 

LbsIDay 

Year Round 

00610 (ML-A) RF-A 

Ammonia Nitrogen 

LbslDay 

Lbs/Day 
Reported 

NIA 

NIA 

VIA 

NIA 

N ~ A  

6 

Min. 

NIA 

NIA 

Year Round 

74055 (ML-A) RF-A 
Coliform, Fecal 

Year Round 

00400 (ML-A) RF-A 

pH 
Year Round 

50060 (ML-A) RF-A 

Chlorine, Total Residual 

Year Round 

01002 (ML-A) RF-B 

Arsenic. Total (As AS) 

Year Round 

Rpt Only 
Avg. Monthly 

30 

Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limlts 

Avg. Monthly 

30 
Avg. Monthly 

15 

Avg. Monthly 

200 
Mo. Geo. Mean 

N/A 

0.028 

Avg. Monthly 

Rpt Only 

Avg. MonthLy 

Rpt Only 

Max. Daily 

45 

7 Day Average 

45 

7 Day Average 

30 

Max. Daily 

400 

Max. Daily 

9 

Max. 

0.057 

Max. Daily 

Rpt Only 
Max. Daily 

N/A 

N/A 

NIA 

NIA 

NfA 

NIA 

100 

NIA 

mgd 

mgll . 

mgll 

mgll 

Cntsll00 

S.U. 

mgll 

rngn 

Continuous 

21week 

n 

measured 

24 hr 

2lweek 

2Iweek 

2lweek 

lldaily 

&eek 

Ifquarter 

Composite 

24 hr 
Composite 

24 hr  
Composite 

Grab 

Grab 

Grab 

24 hr 
Composite 
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NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM Year Round 

r - 
DISCHARGE MONITORING REPORT 

FACILITY NAME: (FAIRMONT CITY OF) FAIRMONT CITY OF CERTIFIED LABORATORY NAME: 
LOCATION OF FACILITY: FAIRMONT; Marion County CERTIFIED LABORATORY ADDRESS: 
PERMIT NO.: W O O 2 3 3 5 3  OUTLET NO.: O O ~  
WASTELOAD FOR THE MONTH OF: INDIVIDUAL PERFORMING ANALYSIS: 

01 1 14 (ML-A) RF-B Reported 
Lead, Total Recoverable NIA NIA NIA Rpt Only Rpt Only N/A mgll ?/quarter 24 hr 

Permit Limits Year Round Avg. Monthly Max. Daily Composite 

07 1 I9  (ML-A) RF-B Reported 
Copper, Total Recoverable NIA NIA NfA Rpt Only Rpt Only NIA mgll llquarter 24 hr 
Year Round Permit Limlts Avg. Monthly Max. Daily Composite 

0071 8 (ML-A) RF-B Reported - 
Cyanide. Weak Acid Dissociable NIA NIA NIA Rpt Only Rpt Only N/A mgll llquarter Grab 
Year Round Permit Limits Avg. Monthly Max. Daily 

01 079 (ML-A) RF-6 Reported 1 

Silver, Tolal Recoverable NIA N/A Rpt Only Rpt Only NlA mgn llquarter 24 hr 
Year Round Permit Limits Avg. Monthly Max. Dally Composite 

01 113 (ML-A) RF-8 Reported 
Cadmium. Total Recoverable NIA NIA NIA Rpt Only Rpt Onfy NIA mg/l Ilquarter 24 hr 
Year Round Permit Limits Avg. Monthly Max. Daily Composite 

d 
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DISCHARGE MONITORING REPORT 
' . 

FACILITY NAME: (FAIRMONT CITY O n  FAIRMCJNT CITY OF CERTIFIED LABORATORY NAME: 

LOCATION OF FACILITY: FAIRMON~ Marion county CERTIFIED LABORATORY ADDRESS: 

PERMIT NO.: WV0023353 OUTLET NO.: 001 
WASTELOAD FOR THE MONTH OF: INDIVIDUAL PERFORMING ANALYSIS: 

I 

71 900 (ML-A) RF-8 

Mercury. Total (AS Hg) 

Year Round 

01 074 (ML-A) RF-B 
Nlckel, Total Recoverable 

Year Round 

00665 (ML-A) RF-B 
Phosphorus. Total 

Year Round 

8lOlO (ML-K) RF-A 

BOD. % Removal 
Year Round 

81011 (ML-K) RF-A 
Suspended Solids. % Removal 

Year Round 

01 032 (ML-A) RF-B 
Chmlum, Hexavalent 

Year Round 

00600 (ML-A) RF-B 

Nitrogen, Total (AS N) 

Year Round 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

NIA 

NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NlA 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

~ p t  Only 
Avg. Monthly 

Rpt Only 
Avg. Monthly 

~ p t  Only 
Avg. Monthly 

70 
Avg. Monthly 

75 
Avg. Monthly 

Rpt Only 
Avg. Monlhly 

Rpt Only 
Avg. Monthly 

Rpt Only 
Max. Daily 

Rpt Only 
Max. Daily 

~ p t  only 
Max Daily 

NIA 

NIA 

Rpt Only 
Max. Daily 

Rpt Only 
Max. Daily 

NIA 

N/A 

NIA 

NfA 

NfA 

NlA 

NIA 

NIA 

mgll 

mg/l 

mgll 

Percent 

Percent 

mgA 

mgll 

l/quarter 

?/quarter 

Itquarter 

8fmonth 

8lrnonth 

Itquarter 

?/quarter 

24 hr 
Composite 

24 hr 
Composite 

24 hr 
Composite 

> 

24 hr 
Composite 

24 hr 
Composite 

24 hr 
Composite 

- 

24 hr 
Composite 
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NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM Year Round . 
DISCHARGE MONITORING REPORT 

FACILITY NAME: IFAIRMONT CITY OF\ FAlRMONT CITY OF CERTIFIED LABORATORY NAME: 

LOCATION OF FACILITY: FAIRMONT; Marion County CERTIFIED LABORATORY ADDRESS: 
PERMIT NO.: WOO23353 OUTLET NO.: 101 -- p~ 

WASTELOAD FOR THE MONTH OF: .INDIVIDUAL PERFORMING ANALYSIS: 

50050 (ML-I) RF-C 

Flow.in Conduit or thm plant 

Year Round Permit Limits 

BOD. 5-Day 20 Deg.C 

Year Round Permit Limits 

Rpt Only 
Max. Daily 

Rpt Only 
Max. Dailv 

116 monlhs Estimated w 
00530 (ML-1) RF-C 

Total Suspended solids 

Year Round 

0061 0 (ML-1) RF-C 
Ammonla Nitrogen 

74055 (ML-I) RF-C 
Coliform, Fecal 

Year Round 

00400 (ML-I) RF-C 

1 NIA 1 year Round (Permit Limits 1 \ I ~ a x .  Dailv 1. I 1 I 1 I 

Reported 

Permit Limits 

Reported 

81017 (ML-1) RF-C 
Chem. Oxygen Demand 

Year Round 

PH PA I 1 IN/* 1 NIA I Max. Daik Trab I Rpt Only I NIA ,S.U. I ,116 months 
Year Round ( h i t  Emits 1 NIA 

Reported 

Permit Limits 

Reported 

00552 (ML-I) RF-C 
Oil and Grease, Hexane UCTR. 

Year Round 

NIA 

Reported 

Permit Limits 

NIA 

Reported 

Permlt Limits 

NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

Rpt Only 

I 

NIA . 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

Rpt Only 
Max. Daily 

Rpt Only 

Max. Dailv 

mgll 

Rpt Only 
Max. Daily 

NIA 

NIA 

NIA 

116 months 

NIA 

Rpt Only 
Max. Daily 

mgll 

Grab 

Cnts1100 

NI.4 

116 months Grab 

n 

mgll 

116 months 

116 months 

Grab 

Grab 
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SEWAGE SLUDGE MONITORING REPORT 

Final Limitations- 
Year Round 

- 

FACILITY NAME: ~FAIRMONT CITY on FAIRMONT CITY OF CERTIFIED LABORATORY NAME: 
LOCATION OF FACILITY: FAIRMONT; Marion County CERTIFIED LABORATORY ADDRESS: 
PERMIT NO.: WV0023353 
RESULTS FOR THE MONTH OF: 

I Colilorm, Fecal 

Year Round 
I 

00400 (ML-+) RF-B Reported 

I 

61521 (ML-+) RF-6 Reported 

Arsenic, Sludge Tot Dry Wt 
Permit Limits 

78476 (ML-+) RF-B Reported 

Cadmium,Sludge,Tot DF/ Wt. 

Year Round Permit Limits 

78473 (ML-+) RF-B 
Chromium, Dry Wt. 

Year Round 

78475 (MI--+) RF-B 
Copper,Sludge.Tot.D~ Wt 

Year Round 

78468 (ML-+) RF-B 
Lead, Dly. Wt. 

Year Round 

78471 (ML-+) RF-B 
Mercury, Dry Wt. 

Year Round 

OUTLET NO.: SO1 
INDIVIDUAL PERFORMING ANALYSIS: 

I 

NIA NIA NIA NIA Rpt Only NIA collgr llquarter Grab 
Max. 

NIA NIA Rpt Only NIA Rpt Only NIA S.U. llquarter Grab 
Min. Max 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

NIA 

NIA 

NIA 

NIA 

NIA 

NlA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

N/A 

NIA 

lUlA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

- - _ I _ _ C I _ _ _  

NIA 

NIA 

20 
Max. 

39 

Max. 

1000 
Max. 

1500 
Max. 

250 
Max. 

I D  
Max. ' 

NIA 

NIA 

NIP, 

NIA 

NIA 

NIA 

rngkg 

mglkg 

mg/kg 

rnglkg 

mgkg 

mg/kg 

llquarter 

llquarter 

llquarter 

llquarter 

Ilquarter 

llquarter 

l h k  Comp 

l/wk Comp 

lhvk Camp 

Ihvk Camp 

l lwk Camp 

llwk Camp 

- 
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* * 
SEWAGE SLUDGE MONITORING REPORT 

FACILITY NAME: (FAIRMONT CITY OR FAIRMONT CITY OF CEKTlFlED LABORATORY NAME: 
LOCATION OF FACILITY: FAIRMONT; Marion County CERTIFIED LABORATORY ADDRESS: 
PERMIT NO.: WV0023353 OUTLET NO.: SO1 
RESULTS FOR THE MONTH OF: INDIVIDUAL PERFORMING ANALYSIS: 

78465 (ML-+) RF-B Reported 
Molybdenurn.Dry Wt  
Year Round Permit Limits 

Phosphorus.SIudge,Tol,Dry wt. . NIA NIA NIA NIA Rpt Only NIA rnglkg llquarter 4/wk Comp 
Year Round Permit Limits Max ' , 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

78469 (ML-+) RF-B 
Nickel, Dry Wt. 

Year Round 

49031 (ML4) RF-B 
Selenlum.Sludge.Tot Dry Wt. 

Year Round 

78467 (ML-+) RF-B 
Zinc. Dly Wt. 

Year Round 

00916 (ML-+) RF-B 
Calcium, Tolai (as Ca) 

Year Round 

61553 (ML-+) RF-B 
Solids. Total Sludge Percent 

1 Year Round 

7W7Z (ML-+) RF-B 

Potassium, Sludge Tot. Dry Wt. 

Year Round 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

Reported 

Permit Limits 

NIA 

----- 
NIA 

NIA 

NIA 

NIA 

N/A 

NIA 

78478 (ML-+) RF-B Reported 

NIA N/A I 8  
Max- 

200 
Max. 

36 
Max. 

2800 

Max. 

Rpt Only 
Max. 

Rpt Only 
Max. 

Rpt Only 
Max. 

NIA 

NIA 

NIA 

N/A 

Rpt Only 
Min. 

NIA 

NIA 

NIA 

NIA 

NIA 

Rpt Only 
Avg. 

MA 

------------ 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

NlA 

mglkg 

------- 
mg/kg 

mglkg 

mglkg 

mglkg 

Percent 

mglkg 

Ilquarter 

llquarter 

llquarter 

Ifquarter 

llquarter 

llquarter 

Ifquarter 

l/wk C0mp 

I h k  Comp 

Ilwk Camp 

l lwk Cornp 

l lwk Comp 

I/wkComp 

l/wk Comp 
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NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM Year Round 

-' ..- 
SEWAGE SLUDGE MONITORING REPORT 

FACILIIY NAME: (FAIRMONT CITY OF) FAIRMONT C I W  OF CERTIFIED LABORATORY NAME: 

LOCATION OF FACILITY: FAIRMONT: Marion County CERTIFIED LABORATORY ADDRESS: 
PERMIT NO.: WOO23353 OUTLET NO.: SO1 
RESULTS FOR THE MONTH OF: INDIVIDUAL PERFORMING ANALYSIS: 

. . 
I 



V 

SEWAGE SLUDGE MANAGEMENT =PORT 

FACILITY NMvlJ2 (FAIRMONT CITY 0F)FATRMONT CITY OF DESIGN FLOW: 9,000,000 gpd PERMIT NUMBER: WV0023353 
ADDRESS: P.O. Box 1428, Fainnont, WV 26554 YEAR: MONITORING FREQUENCY: 

MONTH: LAST SAMPLE DATE: 

Total Sludge Generated this Report Period: (Dry Tons) Ilisposal Method: 
Sludge Generated this Year to Date: (Dry Tons) Amount Disposed: (Dry tons) 
Sewage Sludgemomestic Septage Received: (Gallons) Name of Landfill or Compost Facility : 

Percent Solids: Average: Measurement Frequency: Number of Loads LandfdIed With Less Than 20% Solids: 

Pathogen Reduction Method: 

C& Not Applicable. No land application of sewage sludge. 
Q Fecal Colifom Monitoring: Geometric mean of Iast seven samples is coYdry gram 

Sample results for thii'report period were: coydry gram coltdry gram 
Limit Addition: pH of sample two hows after lime addition: Range 

Q Aerobic Digestion: Average detention time for this report period:(days) NE: Number of loads land applied which did not fully meet 
Digester Temperature: Average Range pathogen reduction requirements: 

Anaerobic Digestion: Average detention time for this report period:(days) 
Digester Temperature: Average Range 

Other: (Provide Description) 

Vector Attraction Reduction Method: 
Q Not Applicable. No land application of sewage sludge. 
Q 38% Volatile Solids Reduction: Average volatile solids reduction for the month of was percent 
r;h SOUR: The average Specific Oxygen Uptake rate for the month of was mg Oxygedhourfdry gram 
Q L i e  Addition: pH of sample two hours after lime addition: Range 

pH of sample 24 hours after lime addition: Range NE: Number of loads Iand applied which did not fully meet 
vector attraction reduction requirements: 4 Other: (Provide Description) 

I c & ~  underpenalty of law that the mrutagement practices, vector attraction reduciwn requires, and thepathogen redudion requirements of Federal regulations 40 CFR Pari 503 and 
State Regalatiorr T d e  33, Series 2 have been met for all sewage shdge land applied &ring this report period Xhis determination has been made under my supervision in accordance with 
a @em designed to mure fhat qualifiedpersonnel proper& gather and evaluate information used to determine there requirements have been met. I also certrjj that this document and all 
the attachments were prepared under my direction or supervision, and that the informatiotz is, to the best of my knowledge and beliej; true, accurate, and cotnplele I am aware fhal there 
arepennllies for f&e cerlification including the possibilify ofJne and imprisonment. 

OFFICIAL TKLE 

SIGNATURE DATE 

Additional Comments or Explanation: 



Division of Water and Waste Management 
414 Summers Street, Second Ffoor 

Charleston, West Virginia 2530 1 
Phone (304) 558-4086 

1 Fax (304) 558-5903 

West Virginia Department of Environmental Protection 
Bob Wise Stephanie R. Timmenneyer 
Governor Cabinet Secretary 

WV/NPDES Permit No.: WV0023353 

NOTICE TO PERMITTEES 

The 1999 regular session of the West Virginia 1egisIature revised the Water Pollution Control Act, 
Chapter 22, Article 11, Section 10 of the Code of West Virginia relating to fees associated with permits. 
This section of the Code requires all holders of a State water pollution control permit or a national 
pollutant discharge ehnination system permit to be assessed an annual permit fee, based upon rules 
promulgated by the Secretary of the Department of Environmental Protection. The Secretary has 
promulgated a final rule in accordance with the code revision to this effect and these rules were effective 
May 4,2000. The rules estabIish an annual permit fee based upon the relative potential to degrade the 
waters of the State which, in most instances, relate to volume of discharge. However, for sewage facilities, 
the annual permit fee is based upon the number of customers served by the facility. You may contact the 
Secretary of State's Off~ce, State Capitol Building, Charleston, WV 25305, to obtain a copy of the rules. 
The reference is Title 47, Legislative Rules, Department of Environmental Protection, Division of Water 
Resources, Series 26 Water Pollution Control Permit Fee Schedules. 

? Based upon the volume of discharge for which facilify is currently *emitted, the number of 
customers served by your facility or for the category you fa11 within, pursuar,t-to Section 7 of Title 47, 
Series 26, your annual permit fee is $2500.00. This fee is due no later than the anniversary date of permit 
issuance in each year of the term of the permit or in the case of coverage under a general permif the fee is 
due no later than the anniversary date of your coverage under the general permit. You will be invoiced by 
this agency a t  the appropriate time for the fee. Failure to submit the annual fee within ninety(90) days 
of the due date will render your permit void upon the date you are mailed a certified written notice to that 
effect. 

1 West Virginia Department 
"Promoting a healthy environment" 

af Environmental Protection 



RIGHT OF APPEAL 

Notice is hereby given of your right to appeal the terms and conditions 
of this permit which you are aggrieved by to the Environmental Quality Board 
by filing a NOTICE OF APPEAL on the form prescribed by such Board for 
this purpose, with the Board, in accordance with the provisions of Section 21, 
Article 11, Chapter 22 of the Code of West Virginia within thirty (30) days 
after the date of receipt of the above permit. 



Appendix A 

1. MANAGEMENT CONDITIONS: 

1. ~ u t y  to Comply 
a) The permittee must comply with all conditions of this permit Pennit noncompliance constitutes a violation of the CWA and State Act and is 

grounds for enforcement action; for permit modification, revocation and reissuance, suspension or revocation; or for denial of a pennit renewal 
application. 

b) The permittee shall comply with all effluent standards or prohibitions established under Section 307(a) of lheCWA for toxic poIlutants within 
the time provided in the regulations that establish these standards or prohibitions, even if the permit has not yet been modified to incorporate 
the requirement 

2. ~ u t y  to Reapply 
If the permittee wishes to continue an activifyregulated by this permit after the expiration date of this pemit, the pemlinee n~usl  apply for a new' pemit at .. . 

least I80 days prior to expiration of thc permit. 
3. Duty to Mitigate 

The permittee shali take all reasonable steps to minimize or prevent any discharge in violation of this permif which h a  a reasonable likelihood of 
adversely affecting human health or the environment. 

4. Permit Actions 
This permit may be modified, revoked and reissued, suspended, or revoked for cause. The filing of a request by the permittee for permit modification, 
revocation and reissuance, or revocation, or a notification of planned changes or anticipated noncompliance, does not stay any permit condirion. 

5. Property Rights 
Thii permit does not convcy any property righ& of any sort or any exclusive privilege. 

6.  Signatory Requirerncnts 
All applications, reports, or information submitted to the Director shali be signed and certified as required in Ztle 47, Series 10 , Section 4.6 of tlle West 
Virginiakgislative Rules. 

7. Transfers 
This permit is not transferrablc to any person exccpt after notice to the Director. The Director may require modification or revocation and reissuancc of the 
permit to change the name of the permittee and incorporate such other requirements as may be necessary. 

8. Duty to Provide Information 
The permittee shall furnish to the Director, within a reasonable specified time, any information which IheDircctor may request to determine whether cause 
exists for modifying, revoking and reissuing, suspending, or revoking this permit, or to determine compliance with this permit The permittee shall also 
furnish to the Director, upon request, copies of records required to be kept bythis p e n i t  

9. Other Information 
Wliere the permittee becomes aware that it failed to submit any relevant facts in a pcrmit application, or submitted incorrect infonnation ina  prrmit 
application IX in any report to the Director, it shall promply submit such facts or information. 

0. Inspection and Entry 
The permittu; shall allow the Director, or an authorized representative, upon the presentation of credentials and other documents as may be rcquired by law, 
to: 
a) Enter upon the permittee's premises in which an effluent source or activity is located, or where records must be kept under the conditions of this 

pemie; 
b) Have access to and copy at reasonable times, any records that must be kept under thc conditions of this permit; 
c) Inspect at reasonable times any facilities, equipment (including monitoring and control equipment), practices, or operations regulated or 

required under this perme and 
d) Sample or monitor at reasonable times, for the purposes of assuring permit compliance or as otherwise authorized by the State Act, any 

substances or parameters at any location. 
11, Permit Modification 

This permit may be modified, suspended. or revoked in whole or in part during its term in accordance with the provisions of Chapter 22-1 1-12 of the 
Code of West Virginia. 

12. Water Quallty 
Subject to 47 WV CSR 10.3.4.a, the effluent or effluents covered by this permit are to be of such quality so as not to cause violation of applicable water quality 
standards adopted by the Environmental Quality Board. 

13. Outlet Markers 
A permanent marker at the establishment sl~all be posted in accordance with Title 47, Series 11, Section 9 ofthe Wesi Virginia LegislativeRYles. 

14. Liabilities 
a) Any person who violates apemit  condition implementi~~g sections 301,302,306,307,308,318, or 405 of the Clean Water Act is subject to a 

civil penalty not toexceed $25,000 per day of such violation. Any person who willfully or negligently violatex permit conditions 
implementing sections 301,302,306,307,308 or 405 of the Clean Water Act is subject to a fine of not less than $2,500 nor more than $25,000 per 
day of violation, or by imprisonment for not more than 1 year, or both. 

b) Any person who falsifies, tampers with, or knowingly renders inaccurate any monitoring device or method required to be maintained under 
this permit shall, upon wnviction, be punished by a f i e  of not more than $10,000 per violation, or by imprisonment for not more than 2 
years, or by both. 

c) Any person who knowingly makes any false statement, representation, or certification in any reuxd or other document submitted or required to 
be maxntained under this permit, including monitoring reports or reports of compliance or noncompliance shall, upon conviction, bc punished 
by a fine of not more than $10,000 per violation, or by imprisonment for not more than 2 years, or by both. 

d) Nothing in L14 a), b), and c) shall be construed to limit or prohibit any other authority the Director may have under the State Water Pollution 
Control Ac& Chapter 22, Article 11. 



b. OPERATION AND MAINTENANCE: 

I. Proper Operation and Maintenance 
The permittee shall at all times properly operate and maintain all facilities and systems of treakncnt and control (and related appurtenances) which are 
installed or used by the permittee to achieve compliance with the w~rdilions of this permit Proper operation and maintenance also includes adequate 
laboratory controls, and-appropriate quality assurance procedures. Unless othenvise required by Federal or State law, this provision requires the operation 
of back-up auxiliary facilities or similar systems which are installed by the permittee only ~vhen the operation is necessary to achieve compliance with the 
conditions of the For domestic waste treatment facilities, wash lreab-nent operators as classifred by the WV ~ u r &  of public ~ e a l t h  Laws, W. Va 
Code Chapter 16-1, will be required except that in circumstances where the domestic waste treatment facility is receiving any type of induswial waste, the 
Director may require a more highly skilled operator. 

2. Need to Halt or Reduce Activity Not a Defense 
It shall not be a defense for a pem~ittee in ao enforcement action that it would have been necessary to halt or reduce the permitted activity in ordcr to 
maintain compliance with the conditions of the permit. 

3. Bypass 
a) Definitions 

(1) "Bypass" means tbe intentional diversion of waste slrcams from any portion of a treatrnent facility; and 
(2) "Severe property damage" means substantial physical damage to property, damage to the treatment facilities which causes them to 

become inoperable, or substantial and permanent loss of natural resources which can reasonably be expecled to occur in the absence 
of a bypass. Severe property damage does not mean economic loss caused by delays in production. 

b) Bypass not exceeding S i M i o m .  The permittee may allow any bypass to occur which does not cause effluent Imitations to be exceeded, but 
only if it also is for essential maintenance to assure efficient operation. These bypasses are not subject to the provision ofLI.3.c) and U.3.d) of 
this permit 

4 (1) Ifthe permittee knows in advance of the need for a bypass, it shall submit prior notice, if possible at least ten (10) days before the 
date of the bypass; 

(2) Ifthe permittee does not know in advance of the need for bypass, notice shall be submitted as required in IV.2.b) of this permit 
d) Prohibition of  bypass 

(1) Bypass is permitted only under the following conditions, and the Director may take enforcement action against a permittee for a 
bypass, unless; 

(A) Bypass was unavoidable to prevent loss of life, personal injury, or severe property damage; 
(B) There were.no feasible alternatives to the bypass, such as the use of auxiliary treatment facilities, retention of untreated 

wastes, or maintenance during normal periods of equipment downtime. This condition is not satisfied if adequate backup 
equipment should have bcen installed in the exercise of reasonable engineering judgement to prevent a bypass which 
occurred during normal periods of equipment downtime or preventative maintenance; and 

(C) The permittee submitted notices as required under II.3.c) of this permit 
(2) 'fie Director may approve an anticipated bypass, after considering its adverse effects, if the Director deternines that it will meet the 

three conditions listed in II.3.d.(l) ofthis permit. 

4. Upset 
a) Definition. "Upset" means an exceptional incident in which there is unintentional and temporary noncompliance with technology-based permit 

effluent limitations because of kctors beyond the reasonable control of the permittee. An upset does not include noncompliance to the extent 
caused by operational error, improperly designed treatrnent facilities, inadequate treaiment facilities, lack of  preventative maintenance, or 
careless or improper operation. 

b) E e c t  of an upset An upset constitutes an affirmative dcfensc to an action brought for noncompliance with such technology-based permit 
effluent limitation if the requirements of II.4.c) are met No determination made during administrative review of claims that noncompliance 
was caused by upset, and before an action for noncompliance, is final admiiistratjve action subject to judicial review. 

c) Conditions necessary for a demonstration of upset A permittee who wishes to establish the affirmative defense of upset shall demonstrate, 
through properly signed, contemporaneous operating logs, or other relevant evidence that: 
(1) An upset occurred and that the permittee can identify the cause($) of the upset; 
(2) The permitted facility was at the time being properly operated; 
(3) Ihe permittee submitted notice of the upset as required in IV.2.b) of tllis pemit  
(4) I h e  permittee complied with any remedial mearures required under 1.3. of this permit 

d) Burden of prwf. In any enforcement proceeding the permittee seeking to establish the occurrence of an upset has the burden of proof. 

5. Removed Substances 
Where removed substances are not otherwise covered by the terms and conditions of this permit or other cxisting permjt by the Director, any solids, sludges, . 
filwr backwash or other pollutants (removed in the course of treatment or control of wastewaters) and which are intended for disposal within the State, 
shall be disposed of only in a manner and at a site subjecf.to the approval by the Director. If such substances arc intended for disposal outside the State or for 
reuse, i.e., as a material used for maldng another product, which in turn has another use, the permittee shall notify the Director in writing of the proposed 
disposal or use of such substances, the identity of the prospective disposer or users, and the intended place of disposal or use, es appropriate. 



\I.. MONITORTNG AND REPORTING 

1. Representative Sampling 
Samples and measurements taken for the purpose of monitoring shall be representative of the monitored activity. 

2. Reporting 
a) Permiw shall submit, according to the enclosed format, a Discharge Monitoring Report (DMR) indicating in terms of concentration, andor 

quantities, the values of the constituents listed in Part A analytically determined to be in the plant effluent(s). DMR submissions shall be made 
in accordance with the terms contained in Section C of this permit 

b) Enter reported average and maximum values under "Quantity" and "Concentration"in the units specified for each parameter, as appropriate. 
c) Specify the number of analyzed samples that exceed the allowable permit conditions in the columns labcled W.E." (i.e., number exceeding). 
d) Specify hquency of analysis for each parameter as number of analyseslspecified pcriod (e.g.,3lmonth i s  equivalent to 3 analyses performed 

every calendar month). If continuous, enter "Cont". The Cequency listed on format is the minimum required. 

3. Test Profed ures 
Sanlples shall be taken, prcserved and analyzcd in accordance with the latest edition of 40 CFR Part 136, unless orher test procedures have been specified 
elsewhere in this permit 

4. Recording of Results 
For each measurement or sample taken pursuant to the permit, the permittee shall record the follo~vlng infom~ation. 
a) The date, exact place, and time of sampling or measurement; 
b) The date@) analyses wen performed; 
c) The individual(s) who performed the sampling or measurement 
d) The individual(s) who performed the analyses; if a commercial laboratory is used, the name and address of thc laboratory; 
e) The analytical techniques or methods used, and 
f )  The results ofsuch analyses. Information not required by the DMR form is not to be submitted to this agency, but is to be retained as required 

in m.6. 
I 

5. Additional Monitoring by Permittee 
Ifthe permittee monitors any pollutant at any monitoring point specified in this permit more frequently than required by this permit, using approved test 
proced,wes or others as specified in this permit, the results of this monitoringshall be included in the calculation and reporting of the data submitted in the 
Discharge Monitoring Report Fwm. Such increased freqvency shall also be indicated. Calculations for all limitations which require averaging of 
measurements shall utilize an arithmetic mean unless otherwise specified in the permit. 

6. Records Retention 
The permittee shall retain records of all monitoring information, including all calibration and maintenance records and all original chart recordings for 
continuous monitoring insbumentation, copies of all reports required by this permit, and records of all data used to complete the application for the permit, 
for a period of at least three (3) years fiom the date of h e  sample, measurement report or applicatjo~~. This period may be extended by request of the 
Director at any time. 

7. Definitions 
a) "Daily dischargen means the discharge of a pollutant measured during a calendar day or within any specified period that reasonably npnsents 

the calendar day for purposes of sampling. For pollutants with limitations expressed in units of mass, the daily discharge is calculated as the 
total mess of the pollutant discharged over the day. For pollutants with limitations expressed in other units of measurement, the daily discharge 
is calculated as the average measurement of the pollutant over the day. 
"Average monthly discharge limitation" means the highest allowable average of daily discharges over a calendar month, calculated as theiurn 
of all daily discharges measured during a calendar month divided by the number of daily discharges measured during that month. 
"Maximum daily discharge limitation" means the highest allowable daily discharge. 
"Composite Sample" is a combination of individual samples obtained at regular intervals ovcr a time period. Either the volurne of each 
individual sample is proportional to discharge flow rates or the sampling interval (for constant volume samples) is proportional to the flow r a t s  
ovcr the time period used to produce the composite. The maxinlum time period between individual samples shall be two hours. 
"Grab Sample" is an individual sample collected in less than 15 minutes. 
"is" =immersion stabilkation - a calibrated device is immersed in the effluent stream until the reading is stabilized. 
The "daily average temperature" means ,Qe arithmetic average of temperature measurements made on an hourly basis, or the mean value plot of 
the record of a continuous automated temperature recording instrument, either during a calendar month, or during the operating month if flows 
are of shorter duration. 
The "daily maximum temperature" means the highest arithmetic average of the temperatures observed for any two (2) consecutive hours during 
a 24 hour day, or during the opemting day if flows arc of shorter duration. 
The "monthly average fecal coliform" bacteria is the geometric average of all samples collected during the month. 
"Measured Flow" means any method of  liquid volume measurement, the accuracy of which has been previously demonstrated in engineering 
practice, or which a rclationship to absolute volume ha. been obtained. 
"Estimate" means to be based on a technical evaluation of Ihe sources contributing to the discharge including, but not limited to pump 
capabilities, water meters and batch discharge volumes. 
'Won-contact cooling water" means the water that is contained in a leak-free system, i.e., no contact w i b  any gas, liquid, or solid other than the 
container for transport; the water shall have no net poundage addition of any pollutant over intake water levels, exclusive ofapproved anti- 
fouling agents. 



k. OTHER REPORTING 

1, Reporting Spills and Accidental Discharges 
Nothing in this permit shall be consfnted to preclude the institution of any legal action or relieve the permittee from any responsibilities, liabilltics or 
penalties estabtished pursuant to Tide 47, Series 11, Section 2 of the West Virginia Legislative Rules promulgated pursuant to Chapter 22, Article 11. 
Attached is a copy of the West Virginia SpiU Alert System for use in complying with Title 47. Series 11, Section 2 of the Legislative rules as they pertain 
to the reporting of spills and accidental discharges. 

2. Immediate Reporting 
a) The permittee shall report any no~~compliance which may endanger health or the environment immediately ai?er becoming awarc of the 

circumr;tances by using the Agency's designated spill alert telephone number. A written submission shall be provided within five (5) days of 
the time the permittee becomes aware of the circumstances. The wriucn submission shall contain a description of the noncompliance and its 
cause; the period of noncompliance, including exact dates and times, and if the noncompliance has no1 been corrected, the anticipated time it i s  
expected to continue; and steps taken or planned to reduce, eSiinate, and prevent recurrence of the noncompliance. 

b) The following shall also be reported immediately: 
(1) Any unanticipated bypass which exceeds any effluent limitation in the permit; 
(2) Any upset which exceeds any effluent limitation in the pcnnit; and 
(3) Violation of a maximum daily discharge l i iat ion for any of the pollutants listed by the Director in the pertnit to bc reported 

immediately. This list shall include any toxic pollutant or hazardous substance, or any pollutant specifically identified as the 
method to control a toxic pollutant or hazardous substance. 

C) The Director may walve the written report on a case-bycase basis if the orai report has been received in accordance with the above. 
d) Cornpliancc with the requiremen$ of N.2 of this section, shall not relieve a person of compliance with Title 47, Series 11, Section 2. 

3, Reporting Requirements 
a) Planned changes. The permittee shall give notice to the Director of any planned physical alterations or additions to the permitted facility which 

may affect the nature or quantity of the discharge. Notice is required when: 
(1) The alteration or addition to a permitted facility may meet one of the ujleria for determining whether a facility is a new S O L I  in 

Section 13.7.b of Series 10, Title 47; or 
(2) The alteration or addition could significantly change the nature or increase Lhe quantity of pollutants discharged. lhi notification 

applies to pollutants which are subject neither to effluent limitations in the permit, nor to notification requiremenls under N.2 of this 
section. 

b) Anticipated noncompliance. The permittee shall give advance notice30 toe Director of any planned changes in the permitted facility or activity 
which may result in noncompliancc with pennit requirements. 
In addition m the abovc reporting requirements, all existing manufacturing, commercial, and silvicultural discharges must notify the Dkeotor in 

writing as soon as they h o w  or have reason to believe: 
(1) That any activity has occurred or will occur which would result in the discharge, on a routine or frequent basis, or any toxic 

pollutant which is not limited in the permit., if that discharge will exceed the highest of the following "notification Ievels": 
(A) One hundred micrograms per liter (100 ug); 
(B) Two hundred micrograms per liter (200 ugA) for acrolein and acrylonirrile; fwe hundred micrograms per liter (500 ug4) 

for 2,4-diitro phenol; and for 2-methyl 4,6dinitrophenol; and one milligram per liter (I mg/l) for antimony; 
(C) Five (5) times the maximum concentration value reported for that pollutant in the permit applicafion in accordance with 

Section 4.4.b.9 of Series1 0, Title 47. 
(D) The level established by the Director in ac~0rdance with Section 6.3.g of Series 10, Title 47; 

(2) That any activity has occurred or will occurwhich would result in any discharge (on a non-routineor inhquent basis) of a toxic 
which is not limited in the permit, if that discharge will exceed the highest of the following "notification levels": 
(A) Five hundred micrograms per liter (500 ud); 
(B) One milligram per liter (I mg4) for antimony; 
(C) Ten (10) times the mawimum concenbation value reporled for that pollutant in the pennit application in accordance with 

Section 4.4.b.7 of Series 10, Title 47; 
(D) The level established by the Director in accordance with Section 6.3.g of Series 10. Title 47. 

(3) That they have begun or expect to begin to use or manufacture a an infermediate or firlal product or by-product of any toxic 
pollutant which was not reported in the permit application under Section 4.4.b.9 of Series 10, Title 47 and which will result in the 
discharge on a routine or frequent basis of that toxic pollutant at levels which exceed fivetimes the detection limit for that pollutant 
under approved analytical procedure. 

(4)  That they have begun or expect to begin to use or manufacture as an intermediate or final product or by-product of any toxic 
pollutant which was not reported in the permit application under Section 4.4.b.9 of Series 10, Title 47 and which will result in the 
discharge on a non-routine or infrequent basis of that toxic pollutant at levels which exceed ten times the detection limit for that 
pollutant under approved analytical procedure. 

4. Other Noncompliance 
The permittee shdl report all inslances ofnoncompliance not reported under the above paragraphs at the time monitoringreports are submitted. The 
reports shall contain the information listed in lV.2.a). Should other applicable noncompliance reporting be required, these terms and conditions will be 
found in Section C of this permit 



EMJERGENCY RESPONSE SPILL ALERT SYSTEM 
WEST VlRGINXG DEPARTMENT OF ENVIRONMENTAL PROTECTION 

C )  REQUIREMENTS: 

Title 47, Series I I, Section 2 of the West Virginia Legislative Rules, Environmental Protection, Water 
Resources - Waste Management, Effective July 1, 1994. 

RESPONSLBKITY FOR REPORTING: 
Each and every person who may cause or be responsible for any spill or accidental discharge ofpollutants 

into the waters of the State shall give immediate notification to the Division of Water and Waste Management's 
Emergency Notification Number, 1-800-642-3074. Such notification shall set forth insofar as possible and as soon 
thereafter as practical the time and place of such spill or discharge, type or types and quantity or quantities ofthe 
material or materials therein, action or actions taken to stop such spill or discharge and to mini ize  the polluting 
effect thereof, the measure or measures taken or to be taken in order to prevent a recurrence of any such spill or 
discharge and such additional information as may be requested by theLDivision of Water and Waste Management. 
This also applies to spills to the waters of the State resulting from accidents to common carriers by highway, rail and 
water. 

It shall be the responsibility of each industrial establishment or other entity discharging directly to a stream 
to have available the following information pertaining to those substances that are employed or handled in its 
operation in sufficiently large amounts as to constitute a hazard in case of an accidental spill or discharge into a 
public stream: 

(1) Potential toxicity in water to man, animals and aquatic life; 
(2) Details on analytical procedures for the quantitative estimation of such substances in water and 
(3) Suggestions on safeguards or other precautionary measures to nullify the toxic effects of a substance once it has 
gotten into a stream. 

0 Failure to furnish such information as required by Section 14, Article 11, Chapter 22, Code of West 
, I  Virginia may be punishable under Section 24, Article 11, Chapter 22, andlor Section 22, Article l 1, Chapter 22, 

Code of West Virginia. 

It shall be the responsibility of any person who causes or contributes in any way to the spill or accidental 
discharge of any pollutant or pollutants into State waters to immediately take any and all measures necessary to 
contain such spill or discharge. It shall further be the responsibility of such person to take any and all measures 
necessary to clean-up, remove and otherwise render such spill or discharge harmless to the waters of the State. 

When the Director determines it necessary for the effective containment and abatement of spills and 
accidental discharges, the Director may require the person or persons responsible for such spiU or discharge to 
monitor affected waters in a manner prescribed by the Director until the possibility of any adverse effect on the 
waters of the State no longer exists. 

VOLUNTARY REPORTING BY LAW OFFICERS, U. S. COAST GUARD, LOCK MASTERS AND 
OTHERS: 

In cases invoIving river and highway accidents where the responsible party may or may not be available to 
report the incident, law officers, U. S. Coast Guard, Lock Masters and other interested person(s) should make the 
report. 

WHO TO CONTACT: 
Notify the folloying number: 1-800-642-3074 

JNFORMATION NEEDED: - Source of spill or discharge - Personnel at the scene 

1 - Location of incident - Actions initiated 
- Time of incident - Shipperhlinufacturer identification 
- Material spilled or discharged - Railcar~Truck identification number 
- Amount spilled or discharged - Container type 
- Toxicity of material spilled or discharged 



@fl&vision ofwater 414 Summers and Waste Street, Management 2"* Floor 

Charleston. WV 25301 

West Virginia Department of Environmental Protection 
Bob Wise Stephanie R Timmermeyer 
Governor Cabiiet Secretary 

August 31,2004 

Bruce McDaniel, City Manager 
City of Fairmont 
Post Office Box 1428 
Fairmont, WV 26554 

CERTIFIED R E W  RECEIPT REQ~ESTED 

Re: WVINPDES Permit No. WOO23353 
Modification No. 1 

Dear Mr. McDaniel: 

1;;. . . This correspondence shall serve as WVNDES Water Pollution Control Permit 
.Modification No. 1; of  your ekisting WV/NPDES Water Pollution Control Permit No. 

' WOO23353 issued the 30th day of'Apri12004. 

. After review and considmatioh of the information submitted dn, and with, WVNPDES 
Wate~.Pollution Control Permit Modification Application.No. WV0023 353-A, dated the 15th 
day of ~uly2004, and other relevant information? the subject Permit is hereby,modified to 
incorporate the following changes:, 

Outlet Nos. C O ~  1 i d  C020, which served combined sewer overflow points have been 
permanently sealed-off with concrete and thus ,have been permanently eliminated. 

Pages 3,4,25,26,30 and 3 1 of 34, of the-permit have been revised to reflect the 
elimination of Combined, -- s-ewer . Overflow Outlet Nos. C011 and C020.. 

Enclosed are revised pages 3,4,25,26,30 and 31 of 34. These documents shall 
supersede the one currently in your possession, and be incorporated, as appropriate, into your 
existirig WV/NPDES Water Pollution Control Permit WV0023353. . 

west Virginia Dcpartmcnt "Promoting a healthy environment." 
- f , E l l h t n t a l  Protection 



Bruce McDaniel, City Manager 
'-I City of Fairmont p, 

; . . Page 2 
August 3 1,2004 

All other terms and conditions of the subject WVNDES Water Pollution Control 
? Permit shall remain in effect and unchanged. 

If you have any questions, please contact Bhupinder Gill of this Division at (304) 558- 
4086. 

Allyn G. Turner 
Director 

Enclosure 

r-. cc: Env. Inspector Supervisor 
L,) : .- 

I:,; . Env. .Inspector . 
._. .. EPA Region Dl 



west virginio department of environmental protection 

Division of Water and Waste Management 
601 57" SWee.t SE 
Charleston, WV 25304 
Telephone Number: (304) 926-0495 
FaxNumber: (304) 926-0496 

Joe Manchin IIJ, Governor 
Stephanie R. Timrnermeyer, Cabinet Secretary 

www.wvdep.org 

February 1 , 2 0 0 5  

Bruce McDaniel, City Manager 
City of F h o n t  
Post Office Box 1428 
Fainnont, WV 2 6 5 5 4  

CERTIFIED RETURN RECEIPT REQUESTED 

Re: WVMPDES Permit No. WV0023353 
Modification No. 2 

1 Dear Mr. McDaniel: 

This correspondence shall serve as WV/NPDES Water Pollution Control Permit 
Modification No. 2, of your existing WV/NPDES Water Pollution Control Permit No. 
WV0023353 issued the 30th day of April 2004. 

After review and consideration of the information submitted on, and with, WVINPDES 
Water Pollution Control Permit Modification Application No. WV0023353-B,  dated the 1st day 
of December 2004,  additional information received on January 26,2005, and other relevant 
information, the subject Permit is hereby modified to incorporate the following changes: 

City of Fairmont is authorized to discharge from the two (2) additional outlets, which are 
further described as follows: 

Outlet No. 102: Stormwater collected from drains from the top of parking lot area of the 
wastewater treatment plant, which is located inside the fenced area of the plant. 

Outlet No. 103: Stomwater collected fiom drains fiom the lower parking lot area of the 
wastewater treatment plant, which is located inside the fenced area of the plant. 

Pages 3,4, 16 and 17 of 34, of the permit have been revised to reflect the inclusion of two 
(2) Outlets and monitoring requirements. 

Promoting a healthy environment. 



Bruce McDaniel, City Manager 
City of Fainnont 
Page 2 
February 1,2005 

Enclosed h d  revised pages 3,4,16 and 17 of 34 of your existing WV/NPDES Water 
Pollution Control Permit No. WV0023353. These documents shall supersede the one currently 
in your possession, and be incorporated, as appropriate, into your existing permit 

All other terms and conditions of the subject WV/NF'DES Water Pollution Control Permit 
shall remain in effect and unchanged. 

Sincerely, . 

Ken Ellison 
Acting Director 
Division of Water and Waste Management 

KE:bsg 

Enclosure 

1 
cc: Env. Tnspector Supervisor 

Env. Inspector 
EPA Region III 



west virghia department of environmental protection 

Division of Water and Waste Management 
601 57" Street SE 
Charleston, WV 25304 
Tel. No.: 304-926-0495 
Fax NO.: 304-926-0463 

Joe Manchin 111, Governor 
Stephanie R Timmermeyer, Cabinet Secretary 

www.wvdep.org 

February 16,2005 

Bruce McDanieI, City Manager 
City of Fairmont 
Post Office Box 1428 
Fairmont, WV 26554 

CERTIFLED RETURN RECEIPT REQUESTED 

Re: WVNPDES Permit No. WV0023353 
Modification No. 3 

Dear Mr. McDaniel: 

This correspondence shall serve as WV/NPDES Water Pollution Control Permit 
Modification No. 3, of your existing WVNPDES Water Pollution Control Pennit No. 
WV0023353 issued the 30th day of April 2004. 

After review and consideration of the information submitted on, and with, WV/NPDES 
Water Pollution ControI Permit Modification Application No. WV0023353-C, dated the 1st day. 
of Deceiiit~er 2004,.wd ather reiexint ir~fomation, tile subject Permi: is hereby modified to 
incorporate the followhg changes: 

City of Fainnont has completed the construction of a new sanitary main on Bryant Street, 
and the Outlet No. C036, which served as combined sewer overflow point, has been 
permanently eliminated. 

Pages 3,4, arid from 25 to 3 1 of 34, of the permit have been revised to reflect the 
elimination of Combined Sewer Overflow Outlet No. C036. 

Enclosed find revised pages 3,4, and fi-om 25 to 3 1 of 34 of your existing WVLNPDES 
Water Pollution Control Permit WV0023353. These documents shall supersede the one 
currently in your possession, and be incorporated, as appropriate, into your existing permit. 

Promoting a healthy environment. 



Bruce McDaniel, City Manager 
City of Fairmont 

c ,' t Page 2 
February 16,2005 

All other terns and conditions of the subject WVINPDES Water Pollution Control Permit 
shall remain in effect and unchanged. 

Sincerely, 

~ w C .  Ken Ellison 

Acting Director 
Divisian of Water a d  Waste Man~gemerit. 

Enclosure 

cc: Env. Inspector Supervisor 
Env. Lnspector 
EPA Region I11 ' 



I' 
I ,  

f west virginia department of environmental protection 

Division of Water and Waste Management 
601 5p Street SE 
Charleston, WV 25304-2345 
Telephone Number: (304) 926-0495 
Fax Number: (304) 926-0463 

Joe Manchin III, Governor 
Stephanie R T i e m e y e r ,  Cabinet Secretary 

www.wdep.org 

January 31,2007 

Bruce McDaniel, Chairman 
City of Fairmont 
Sanitary Sewer Board 
Post Office Box 1428 
Fairmont, WV 26555 

CERTIFIED RETURN RECEIPT REQUESTED 

Re: WVINPDES Permit No. WOO233 53 
Letter of Amendment 

Dear Mr. McDaniel: 

We are in receipt of the subsequent information, received the 17& day of January 2007, 
and additional information received the 2ga day of January 2007, relative to the land application 
sludge disposal site@) listed below. Consequently, this letter shall serve to effectuate the 
appropriate changes to your Permit relative to the utilization of this site. 

Section D.4.a), on pages 18 and 19 of 34 of WVMPDES Permit No. WV0023353, shall 
be amended to incorporate the following revisions to the loading rate@) for the previously 
approved site(s). 

Magimum Annual Five(% Year 
Land Application Loading Rafe(s) Cumulative Loading Lifetime Loading 
Sitels) Tons/Acre Ratela) TonsIAcre Liate(s) TonsiAcre 

Joe Defazio 

Field A 4.4 17.6 127 

Field B 4.4 17.6 127 

Promoting a healthy environment. 



;mce McDaniel, Chairman 
January 3 1,2007 
Page 2 

Maximum Annual Five(5) Year 
Land Application Loading Rate(s) CumuIative Loading Lifetime Loading 
Sitefs) Tons/Acre Rate(s) Tons/Acre Rate(s) TonslAcre 

Lillian Parker 

Field C 4.4 17.6 127 

All other terms and conditions of the subject WVINPDES Water Pollution Control Pennit 
shall remain unchanged and in effect. 

If you have any questions, please feel free to contact Mt. Thomas Sowers of my staff at 
(304) 926-0499 ext 1012 or TTY (304) 926-0489. 

Sincerely, 

u 
Lisq A. McClung - 

Director 

cc: Env. Insp. Supervisor 
Env. Inspector 
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ORDINANCE NO. 

C I T Y  OF FAIRMONT 

SUPPLEMENTAL AND AMENDATORY OfZDINANCE 
SUPPLEMENTING AND AMENDING ORDINANCE NO. 680 OF 
THE CITY OF FAIKMONT, ENACTED AUGUST 13, 1985; 
AUTRORIZING THE REFUNDING OF A PORTION OF TKE 
OUTSTANDING SEWERAGE SYSTEM REmMDING REVENUE 
BONDS, SERIES 1985, OF THE CITY OF FAIRMONT, 
WEST VIRGINIA; AUTRORIZING THE ISSUANCE OF 
SEWERAGE SYSTEM REFUNDING REVENUE CAPITAL 
APPRECIATION BONDS, SERIES 1988, OF THE CITY I N  
THE AGGREGATE PRINCIPAL AMOUNT OF NOT MORE THAN 
$1 3,500,000, THE PROCEEDS OF WHIC)T, TOGETKER 
WITH O m R  )?UNTJS OF THE CITY, S W L  BE EXPENDED 
FOR SUCH REFUNDING AND TO PAY COSTS IN 
CONNECTION THERFWITR; PROVIDING FOR THE 
AKFNDMENT OF ORDINANCE NO. 680 TO PERMIT TfIE 
RFFLJNDING OF LESS TITAN ALL OF SUCH SERIES 1985 
BONDS; PROVIDING FOR T m  RIGHTS AND REMEDIES OF, 
AND THE SECURITY FOR, TKE REGISTERED OWNERS OF 
SUCH BONDS; PROVIDING FOR THE ADOPTION OF A 
SUPPLEMENTAL ?CESonPTION AM) TRE FORM OF AND 
EXECUTION AND DELIVERY OF AN ESCROW DEPOSIT 
AGREEMENT, AN IN'VESTMENT PURCHASE AGREEMENT AND 
OTHEX INSTRUMENTS; AND ENACTING OTHER PROVISIONS 
WITH RESPECT TO SUCH BONDS 

WHEREAS, t h e  C i t y  of F a i m o n t  ( t h e  " ~ i t y " )  owns and 
o p e r a t e s  a municipal sewerage system ( t h e  "System") and has 
h e r e t o f o r e  f inanced t h e  a c q u i s i t i o n  and cons t ruc t ion  of the  System 
and certain a d d i t i o n s ,  extensions  and improvements for the  System by 
i s suance  of s e v e r a l  s e r i e s  of bonds o r  refunding bonds, of which 
t h e r e  are p r e s e n t l y  outs tanding t h e  Sewerage System Refunding 
Revenue Bonds, S e r i e s  1985, dated September 15, 1985, i ssued i n  t h e  
o r i g i n a l  aggregate  p r f n c i p a l  amount of $7,370,000, and now 
ou ts tand ing  i n  the  p r i n c i p a l  amount: of $7,185,000, t h e  l a s t  maturity 
being November 1, 2011 ( the  "Prior Bonds"), as provided i n  an 
ordinance enacted August 13, 1985, and designated "Ordinance 
No. 680" and supplemented by a supplemental r e s o l u t i o n  adopted 
September 17, 1985 (such ordinance, as s o  supplemented, he re in  
c a l l e d  the  "Pr ior  Ordinance") ; 



WtIEREAS, under the provis ions  of Chapter 16, A r t i c l e  13 of 
t h e  O f f i c i a l  West Vi rg in ia  Code of  1931, a s  amended ( t h e  "Act"), t h e  
Ci ty  i s  author ized and empowered t o  i s s u e  refunding revenue bonds t o  
refund, pay o r  discharge a l l  o r  any p a r t  of i t s  ou t s tand ing  revenue 
bonds ; 

WHEREAS, t h e  Ci ty  is  advised t h a t  i n t e r e s t  sav ings  should 
be r e a l i z e d  i f  a por t ion  of the  P r i o r  Bonds i s  refunded, due t o  
p resen t  favorable  market condit ions and i n t e r e s t  r a t e s ,  b u t  t h a t  
refunding more than such por t ion  would not c r e a t e  any a d d i t i o n a l  
interest savings;  

WHEREAS, such savings will be  appl ied t o  c e r t a i n  needed 
a d d i t i o n s ,  bet terments  and improvements f o r  t h e  System; 

WHEREAS, t h e  C i t y  has  determined that: i t  would t h e r e f o r e  
be t o  t h e  benefit o f  t h e  Ci ty  and i t s  i n h a b i t a n t s  t o  refund such 
p o r t i o n  of t h e  P r i o r  Bonds t o  t h e  f i r s t  redemption d a t e  a t  which t h e  
P r i o r  Bonds may be redeemed a t  par ,  being November 1, 1995, i n  t h e  
manner s e t  f o r t h  h e r e i n  and i n  t h e  Escrow Deposit Agreement and 
Investment Purchase Agreement (as  such terms a r e  d e f i n e d  herein)  by 
t h e  issuance of a s e r i e s  of bonds t o  be  des ignated "Ci ty  of Fairmont 
Sewerage System Refunding Revenue Capital Apprecia t ion Bonds, 
S e r i e s  1988'' ( t h e  "Series 1988 Bonds"), l i m i t e d  t o  the aggregate  
p r i n c i p a l  amount of $13,500,000, such S e r i e s  1988 Bonds t o  be on a 
p a r i t y  wi th  the P r i o r  Bonds, the  issuance thereof  n o t  e f f e c t i n g  a 
defeasance of t h e  P r i o r  Ordinance, and conta ining such o t h e r  terms 
and prov i s ions  as a r e  h e r e i n a f t e r  provided; 

WHEREAS, t h e  P r i o r  Ordinance provides ,  i n  Sec t ion  6.08 
t h e r e o f ,  t h a t  a d d i t t o n a l  p a r i t y  Bonds may be issued t o  refund t h e  
e n t i r e t y  of one o r  more s e r l e s  of Bonds i s sued  pursuant  t h e r e t o ,  b u t  
the Ci ty  has determined t h a t  refunding of t h e  e n t i r e  s e r i e s  of t h e  
Prior Bonds would r e s u l t  i n  l l t t l e  o r  no savings  t o  t h e  C i t y ,  and i t  
i s  in t h e  best  i n t e r e s t s  of t h e  C i t y  t o  refund only a p o r t i o n  of t h e  
P r i o r  Bonds and t o  i s s u e  t h e  Ser ies  1988 Bonds on a parity d t h  t h e  
P r i o r  Bonds, which w i l l  remain Outstanding; 

WEEREAS, i n  order t o  permit t h e  p a r t i a l  r e fund ing  of t h e  
P r i o r  Bonds and r e a l i z e  i n t e r e s t  c o s t  savings ,  t h e  Ci ty  has  
determined t h a t  the P r i o r  Ordinance should be amended t o  permit  
i s suance  of p a r i t y  Bonds f o r  t h e  Furpose of refunding a l l  o r  any 
p o r t i o n  of one or  more s e r i e s  of Bonds issued pursuant  t o  the  P r i o r  
Ordinance; 



WKEREAS, the City has determined t h a t  such amendment of 
t h e  P r i o r  Ordinance will not be  materially adverse t o  any Holder of 
the P r i o r  Bonds, and has obtained the express wrftten consent of 
AMBAC Indemnity Corporation, as insurer  of rhe Prior  Bonds, t o  such 
amendment, and such amendment i s  therefore  permitted under the terms 
of the Pr io r  Ordinance; 

WHEREAS, the C i t y  has derermjned that a l l  payments i n t o  
the  respect ive funds and accounts provided f o r  fn the Prior 
Ordinance on account of the P r i o r  Bonds Outstanding, and any other  
payments provided for i n  the Prior  Ordinance have been made i n  full 
and will be made i n  f u l l  to the date  of del ivery of the Series 1988 
Bonds; 

WHER!ZAS, the City has obtained a l l  consents required 
pursuant t o  the Prior  Ordinance f o r  the refunding of such portion o f  
the P r i o r  Bonds and f o r  the issuance of the Series  1988 Bonds on a 
parity with the P r io r  Bonds, which will remain outstanding following 
such refunding; 

WHEREAS, pursuant t o  the  Act, the City has heretofore 
established a Sanitary Board and the Sanitary Board has pet i t ioned 
the  Council t o  provide for the refunding of such portion of the 
Pr ior  Bonds as here inaf te r  provided; and 

WHEREAS, t h e  Ci ty  now des i r e s  t o  au thor ize  t h e  refunding 
of such port ion of Prior  Bonds as aforesa id , ' and  t o  provide fo r  the 
f inanc ing  thereof by the issuance of the Series  1988 Bonds as 
he re ina f t e r  provided ; 

NOW, THEREFOREy THE CITY OF FAIRMONT HEREBY ORDAINS: 



ARTICLE I 

DEFINITIONS; STATUTORY AUTHORITY; FINDINGS 

Section 1.01. Def in i t ions .  A l l  c a p i t a l i z e d  t e r n s  used 
here in  and not otherwise defined i n  t h e  r e c i t a l s  h e r e t o  s h a l l  have 
the  meanings s e t  f o r t h  i n  t h e  P r i o r  Oxdinance, In a d d i t i o n ,  t h e  
following terms s h a l l  have t h e  meanings s e t  f o r t h  below w i t h  respec t  
t o  t h e  Ser ies  1988 Bonds notwithstanding the f a c t  t h a t  such terms 
may have d i f f e r e n t  meanings under t h e  P r i o r  Ordinance, i n  t h i s  
Supplemental and Amendatory Ordinance un less  t h e  context  express ly  
reqaires otherwise: 

"AMBAC Indemnity" means AMBAC Indemnity Corporation,  a  
Wisconsin-domiciled stock insurance company. 

"Bonds" means c o l l e c t i v e l y ,  the  P r i o r  Bonds, t h e  
S e r i e s  1988 Bonds, and any a d d i t i o n a l  p a r i t y  Bonds h e r e a f t e r  i ssued 
within the  terms, r e s t r i c t i o n s  and condi t ions  contained i n  the P r i o r  
Ordinance, a s  supplemented and amended by t h i s  OrdFnance. 

"Bond Year" means t h e  1 2  month period beginning on t h e  
anniversary  of the Closing Date i n  each year and ending on t h e  day 
p r i o r  to the anniversary  d a t e  of the Closing Date i n  t h e  following 
year  except that: t h e  f i r s t  Bond Year s h a l l  begin on t h e  Closing 
Date. 

" C e r t i f i c a t e  of Authent icat ion and Regis t ra t ion"  means t h e  
C e r t i f i c a t e  of Authent icat ion and Regis t ra t ion  on t h e  S e r i e s  1988 
Bonds, i n  s u b s t a n t i a l l y  t h e  form s e t  f o r t h  i n  Exhibi t  A h e r e t o .  

"Closing Date" means the  d a t e  upon which t h e r e  i s  an 
exchange of t h e  S e r i e s  1988 Bonds f o r  the  proceeds r e p r e s e n t i n g  t h e  
o r i g i n a l  purchase p r i c e  thereof .  

"Code" s h a l l  mean t h e  I n t e r n a l  Revenue Code of 1986, as 
amended and supplemented from time t o  time, and Regulat ions  
thereunder.  

"Costs" o r  s t m i l a r  terms means a l l  those  c o s t s  now o r  
h e r e a f t e r  permitted by t h e  Act t o  be financed wi th  bonds i s sued  
pursuant  he re to ,  including,  without l i m i t a t i o n ,  t h e  costs  of 
refunding a por t ion  of t h e  P r i o r  Bonds, i n t e r e s t  acc ru ing  o r  t o  
accrue thereon, redemption premiums, the c o s t  of municipal  bond 
, insurance,  expenses f o r  f i s c a l  o r  o ther  agents ,  l e g a l  expenses and 
any o ther  c o s t s  o r  expenses necessary,  i n c i d e n t a l ,  d e s i r a b l e  o r  
appurtenant t o  t h e  issuance of t h e  S e r i e s  1988 Bonds and t h e  
refunding of a p o r t i o n  of t h e  P r i o r  Bonds. 



"Costs of Issuance Fund" means t h e  Costs of Issuance Fund 
c r e a t e d  by Sect ion 4.01 hereof .  

"Depository Bank" means the bank t o  be des ignated,  as such 
i n  t h e  Supplemental Resoluti.on, and any other  bank o r  n a t i o n a l  
banking a s s o c i a t i o n  loca ted  i n  t h e  S t a t e  o f  West Vi rg in ia ,  e l i g i b l e  
under the laws of t h e  S t a t e  of West Vi rg in ia  t o  r ece ive  depos i t s  of 
state and municipal funds and insured  by the  FDIC t h a t  may h e r e a f t e r  
be appointed by t h e  Ci ty  a s  Depository Bank. 

"DTC-eligible" means, wi th  respect t o  t h e  Ser ies  1988 
Bonds and a s  h e r e a f t e r  deemed appropr ia te ,  meeting t h e  
q u a l i f i c a t i o n s  prescr ibed by t h e  Depository Trust  Company, New Pork, 
New York. 

"Escrow Agent" means the escrow agent f o r  the  Escrow Fund 
e s t a b l i s h e d  pursuant t o  t h e  Escrow Deposit Agreement. 

"Escrow Deposit Agreement1' means the  agreement t o  be 
entered into between t h e  Ci ty  and t he  Bond Commission as the Escrow 
Agent, providing f o r  t h e  u l t i m a t e  payment of a por t ion  of the  P r i o r  
Bonds, t h e  disposLtion of moneys i n  t h e  va r ious  funds and accounts 
under t h e  P r i o r  Ordinance and m a t t e r s  i n  connection therewith ,  t h e  
form of  which s h a l l  be approved by t h e  Supplemental Resolution. 

"Escrow Fund" means t h e  fund  designated as such in t h e  
Escrow Deposit Agreement. 

"Event of DefauLt" means any occurrence o r  event s p e c i f i e d  
i n  Sec t ion  7.01. 

"Excess Investment Earnings" means an amount equal t o  t h e  
sum of :  

(A) The excess of 

( i )  The aggrega te  amount earned f rom the 
Closing Date on a l l  Nonpurpose Investments i n  
which Gross Proceeds of t h e  Series 1988 Bonds 
a r e  invested [o ther  t h a n  amounts a t t r i b u t a b l e  t o  
an excess described i n  t h i s  clause (A) of t h i s  
d e f i n i t i o n  of Excess Investment Earnings],  over  

( i i )  The amount t h a t  would have been earned 
i f  t h e  Yield on such  Nonpurpose Investments 
[o ther  than amounts a t t r i b u t a b l e  t o  an excess 
described i n  t h i s  c l a u s e  (A) of t h i s  d e f i n i t i o n  
of Excess Investment Earnings] had been equal  t o  
t h e  Yield on t h e  S e r i e s  1988 Bond, p l u s  



(B) Any income a t t r i b u t a b l e  t o  t h e  excess  descr ibed 
i n  c lause  (A) of t h i s  d e f i n i t i o n  of Excess Investment 
Earnings . 

"Government Obligations' '  means d i r e c t  o b l i g a t i o n s  of 
( including o b l i g a t i o n s  i s sued  o r  held i n  book e n t r y  form on t h e  
books of)  the Department of Treasury of the United S t a t e s  of 
America. 

"Gross Proceeds1' means the sum o f  the  fol lowing amounts : 

(i) O r i g i n a l  proceeds, namely, ne t  amounts 
received by o r  f o r  t h e  Ci ty  as' a r e s u l t  of the  
s a l e  of the  Series 1988 Bonds, excluding 
o r i g i n a l  proceeds which become t r a n s f e r r e d  
proceeds (determined i n  accordance wi th  
a p p l i c a b l e  Regulations) of ob l iga t ions  i s sued  t o  
refund i n  whole o r  i n  p a r t  the S e r i e s  1988 
Bonds : 

(ii) Investment proceeds, namely, amounts 
received at any time by o r  f o r  t h e  City, such a s  
i n t e r e s t  and dividends ,  r e s u l t i n g  from t h e  
investment of any o r i g i n a l  proceeds (as 
referenced i n  c lause  (i) above) o r  investment 
proceeds (as  referenced in t h i s  c l a u s e  (ii)) i n  
Nonpurpose Investments,  increased by any p r o f i t s  
and decreased ( i f  necessary,  below zero) by  any 
l o s s e s  on such investments,  excluding investment 
proceeds which become t r a n s f e r r e d  proceeds 
(determined i n  accordance wi th  app l icab le  
Regulations) of o b l i g a t i o n s  issued t o  refund i n  
whole o r  i n  p a r t  the S e r i e s  1988 Bonds; 

( i i i )  Trans fe r red  proceeds, namely, o r i g i n a l  
proceeds of any p r i o r  ob l iga t ions ,  and i n t e r e s t  
earnings  and p r o f i t s  l e s s  l o s s e s  r e s u l t i n g  from 
investment of such o r i g i n a l  proceeds i n  
Nonpurpose Investments,  which a r e  deemed t o  
become proceeds of t h e  Ser ies  1988 Bonds r a t a b l y  
as o r i g i n a l  proceeds of the  S e r i e s  1988 Bonds 
and i n t e r e s t  ea rn ings  and p r o f i t s  r e s u l t i n g  from 
Investment of such o r i g i n a l  proceeds i n  
Nonpurpose Investments discharge the outs tanding 
p r i n c i p a l  of any such p r i o r  o b l i g a t i o n s ,  a l l  on 
t h e  d a t e  of such r a t a b l e  discharge; 

( iv )  Sinking fund proceeds, namely, 
amounts, o the r  than o r i g i n a l  proceeds, 



investment proceeds o r  t ransfer red  proceeds (as  
referenced i n  c lauses (i) through ( i i i )  above) 
which a r e  held i n  any fund t o  the extent t ha t  
the City reasonably expects t o  use  such fund t o  
pay Debt Service; 

(v) Amounts i n  any fund establ ished hereby 
a s  a reasonably required reserve o r  replacement 
fund ; 

(v i )  Investment Property pledged as 
secur i ty  f o r  payment of Debt Sewice on the 
Ser ies  1988 Bonds by the City; 

(v i i )  Amounts, other than as specified i n  
t h i s  de f in i t i on ,  used t o  pay Debt Service on the 
Series  1988 Bonds; and 

( v i i i )  Amounts received a s  a resull: of 
investing amounts described i n  t h i s  def in i t ion .  

"Investment Property" means any securi ty  (as sa id  term is  
defined i n  Section 165(g) ( 2 )  (A) or (B) of the Code), ob l iga t ion ,  
annuity contract  or  investment-type property, excluding, however, 
ob l iga t ions  the i n t e r e s t  on which i s  excluded from gross income 
under Sect ion  503 of the Code, f o r  federal income tax purposes. 

"Investment Purchase Agreement" means the agreement among 
the City, the Escrow Agent and the Secur i t ies  Provider providing f o r  
the  purchase by the City of ce r t a in  s e c u r i t i e s  with a port ion of t he  
Net Revenues. 

"Municipal Bond Insurance Policy" means the municiyal bond 
insurance policy issued by AMBAC Indemnity insuring the payment when 
due of the  principal of and i n t e r e s t  on the Series  1988 Bonds as 
provided therein. 

"Net Proceeds" means the  face amount of the Series 1988 
Bonds, p l u s  accrued i n t e r e s t  and premium, i f  any, l e s s  o r ig ina l  
i s sue  discount,  if any, and less proceeds deposited i n  the Reserve 
Accounts. 

"Nonpurpose InvestmentTr means any Investment Property 
which is  acquired with t he  Gross Proceeds of the Ser ies  1988 Bonds 
and i s  not acquired i n  order t o  car ry  out the governmental purpose 
of the Ser ies  1988 Bonds. 

"Nonrefunded P r io r  Bonds" means the OutstandLng P r i o r  
Bonds which will not: be refunded by the  Series  1988 Bonds, 



"Ordinance" means the  P r i o r  Ordinance, a s  amended and 
supplemented by t h i s  Supplemental and Amendatory Ordinance, a s  it 
may herea f te r  from time t o  time be  f u r t h e r  amended o r  supplemented. 

"Original  Purchaser" means Butcher & Singer  Inc.  , 
Phi ladelphia ,  Pennsylvania, a corpora t ion ,  a s  t h e  purchasers of t h e  
S e r i e s  1988 Bonds d i r e c t l y  from t h e  C i t y ,  o r  such o t h e r  person o r  
persons ,  f irm o r  f inns, bank o r  banks, corporat ion o r  corpora t ions  
o r  such other  e n t i t y  o r  e n t i t i e s  a s  s h a l l  purchase the  S e r i e s  1988 
Bonds d i r e c t l y  from t h e  Ci ty ,  as determined by a r e s o l u t i o n  
supplemental he re to ;  provided,  t h a t  t h e  Or ig ina l  Purchaser and t h e  
C i t y  s h a l l  agree  t o  the  purchase of the  S e r i e s  1988 Bonds, as 
h e r e i n a f t e r  def ined,  including t h e  exact: p r i n c i p a l  amount thereof  
and i n t e r e s t  r a t e  o r  r a t e s  thereon as f ixed  by sa id  supplemental 
r e s o l u t i o n  t o  be adoped by t h e  Council  a t  t h e  time of approval of 
such saxe of s a i d  S e r i e s  1988 Bonds. 

"Outstanding," when used wi th  re fe rence  t o  S e r i e s  1988 
Bonds and as of any p a r t i c u l a r  dace,  desc r ibes  a l l  S e r i e s  1988 Bonds 
t h e r e t o f o r e  and thereupon being i s s u e d  and del ivered except: (a) any 
S e r i e s  1988 Bond cancel led by t h e  Reg is t ra r  a t  or p r i o r  t o  s a i d  
d a t e ;  (b) any S e r i e s  1988 Bond f o r  the  payment of which moneys, 
equa l  t o  i t s  p r i n c i p a l  amount, wi th  i n t e r e s t  t o  the d a t e  of 
matur i ty ,  s h a l l  be  held  i n  t r u s t  under t h i s  Supplemental and 
Amendatory Ordinance and s e t  a s i d e  f o r  such payment (whether upon o r  
p r i o r  t o  matur i ty l ;  ( c )  any S e r i e s  1988 Bond deemed t o  have been 
pa id  a s  provided by S e c t i o n 9 . 0 1 ;  and (dl with respec t  t o  
determining t h e  number o r  percentage of Ser ies  1988 Bondholders o r  
S e r i e s  1988 Bonds f o r  the  purpose of consents,  n o t i c e s  and t h e  l i k e ,  
any Ser ies  1988 Bond r e g i s t e r e d  t o  t h e  City. 

"Paying Agent" means t h e  Reg is t ra r  and any o t h e r  paying 
agent  f o r  the  S e r i e s  1988 Bonds which may be appointed by a 
r e s o l u t i o n  supplemental he re to ,  a l l  i n  accordance wi th  S e c t i o n  8.12. 

' 'Prior Bonds'' s h a l l  have the meaning def ined  i n  t h e  
premises hereof.  

"Pr ior  Ordinance" s h a l l  have t h e  meaning def ined  i n  t h e  
premises hereof. 

"Pr iva te  Business Use" means use d i r e c t l y  o r  i n d i r e c t l y  i n  
a t rade  o r  business  c a r r i e d  on by a n a t u r a l  person o r  i n  any 
a c t i v i t y  c a r r i e d  on by a person o t h e r  than a natural person, 
excluding, however, use by a s t a t e  o r  l oca l  governmental u n i t  and 
use as a member of the  genera l  p u b l i c .  

' ' ~ u r c h a s e  Pr ice , "  f o r  t h e  purpose of computation of t h e  
Yield of t h e  Series  1988 Bonds, h a s  the  same meaning a s  the term 



11 issue price" in Sections 1273(b) and 1274 of the Code, and, fn 
general, means the initial offering price of the Series 1988 Bonds 
to the public (not including bond houses and brokers, or similar 
persons or organizations actlng in the capacity of underwriters or 
wholesalers) at which price a substantial amount of the Series 1988 
Bonds of each maturity is sold or, if the Series 1988 Bonds are, 
privately placed, the price paid by the first buyer of the 
Series 1988 Bonds or the acquisition cost of the first buyer. 
"Purchase Price ,I' for purposes of computing Yield of Nonpurpose 
Investments, means the fair market value of the Nonpurpose 
Investments on the date of use of Gross Proceeds of the Series 1988 
Bonds for acquisition thereof, or if later, on the date that 
Investment Property constituting a Nonpurpose Investment becomes a 
Nonpurpose Investment of the Series 1988 Bonds. 

"Qualified Investments" means and includes any of the 
following for all purposes other than (i) investments in escrow 
accounts, and (ii) investing, and receiving credit for, accrued and 
capitalized interest: 

(a) Government Obligations; 

(b) Obligations of any of the following 
federal agencies which obligations represent 
full faith and credit of the United States of 
America, including: 

Export - Import Bank 
Farmers Home Administration 
General Services Administration 
U. S. Maritime Administration 
Small Business Administration 
Government National Mortgage 

Association (GNMA) 
U. S, Department of Housing & 

Urban Development (PKA' s) 
Federal Housing Administration; 

(c) Bonds, notes or other evidences of 
indebtedness rated " A M "  by Standard & poor's 
Corporation and "Aaa" by Moody's Investors 
Service issued by the Federal National Mortgage 
Association or the Federal Home Loan Mortgage 
Corporation with remaining maturities not 
exceeding three years; 

(d) U. S dollar denominated deposit 
accounts, federal funds and banker's acceptances 
with domestic commercial banks which have a 



r a t i n g  on t h e i r  s h o r t  term c e r t i f i c a t e s  of 
deposi t  on t h e  d a t e  of  purchase of "A-1" o r  
" A - l f "  by Standard h Poor 's  and "P-1'' by Moody's 
and maturing no more than 360 days a f t e r  t h e  
da te  of purchase. (Ratings on holding companies 
a r e  not  considered as t h e  r a t i n g  of t h e  bank); 

( e )  Commercial paper which is  ra ted a t  the 
time of purchase . i n  the s i n g l e  h i g h e s t  
c l a s s i f i c a t i o n ,  "A-lf" by Standard & Poor's and 
"P-1" by Moody's I n v e s t o r s  Serv ice  and which 
matures not more than  270 days a f t e r  the date of 
purchase ; 

( f )  Investments i n  a  money market fund 
ra ted ''kCIAml' o r  "AAAm-G" o r  b e t t e r  by Standard & 
Poor's Corporation; 

(g) Pre-refunded municipal  ob l iga t ions  
defined as follows: 

Any bonds o r  o the r  o b l i g a t i o n s  of 
any s t a t e  o f  t h e  United S t a t e s  of 
America o r  of any agency, 
ins t rumenta l f ty  o r  l o c a l  governmental 
u n i t  of any such s t a t e  which a r e  no t  
c a l l a b l e  a t  the opt ion of t h e  obl igor  
p r i o r  t o  m a t u r i t y  o r  as t o  which 
i r revocab le  i n s t r u c t i o n s  have been 
given by t h e  o b l i g o r  t o  c a l l  on the  
dare s p e c i f i e d  i n  the notice; and 
(A) which a r e  rated,  based on t h e  
escrow, i n  t h e  h ighes t  r a t i n g  category 
of Standard & Poor 's  Corporation and 
Moody's I n v e s t o r s  Service ,  Inc .  o r  any 
successors  t h e r e t o ;  o r  (B) (i) which 
a r e  f u l l y  secured as t o  p r i n c i p a l  and 
i n t e r e s t  and redemption premium, i f  
any, by a  fund c o n s i s t i n g  only  of cash 
o r  o b l i g a t i o n s  desc r ibed  i n  
paragraph (1) above, which fund may be 
appl ied only  t o  the payment o f  such 
p r i n c i p a l  of and i n t e r e s t  and 
redemption premium, i f  any, on such 
bonds o r  o the r  o b l i g a t i o n s  on t h e  
matur i ty  d a t e  o r  d a t e s  the reof  o r  the  
specified redemption d a t e  o r  dates  



pursuant t o  such irrevocable 
i n s t ruc t ions ,  as appropriate,  and 
( i i )  whlch fund i s  su f f i c i en t ,  as 
v e r i f i e d  by a nat ional ly recognized 
independent c e r t i f i e d  public 
accountant, t o  pay pr inc ipa l  of and 
i n t e r e s t  and redemption premtum, i f  
any, on the  bonds o r  other obl igat ions 
described i n  t h i s  paragraph on the  
maturi ty  date  o r  dates thereof o r  on 
the  redemption da te  o r  dates  specif ied 
i n  the irrevocable ins t ruc t ions  
referred t o  above, as  appropriate; 

(h) Investment agreements approved in 
wri t ing  by AMBAC Indemnity Corporation 
(supported by appropriate  opinions of  counsel) 
and s p e c i f i c a l l y  including the Investment 
Purchase Agreement ; 

(i) Other forms of Investments approved i n  
wr i t t ng  by AMBAC Indemnity, including, but  no t  
l imi ted  t o ,  the West Virginia " r e s t r i c t e d  
consolidated fund" (Fund No. 140) managed by the  
WestVirg in ia  S t a t e  Board of Investments 
pursuant t o  Chapter 12, Art ic le  6 o f  the  
West Virg in ia  Code of 1931, a s  amended; and 

( j )  The Investment Purchase Agreement. 

"Qualified Investments" means and includes any of the 
following: 

(a) Cash; or  

(b) Government Obligations. 

"Record Date" means the 15th day of the month preceding 
any i n t e r e s t  payment date with respect t o  the Bonds, regardless of 
whether such day i s  a Saturday, Sunday or  legal  holiday. 

" ~ e g i s t r a r "  means the  bank t o  b e  designated i n  the  
Supplemental Resolution a s  the  r e g i s t r a r  for  t h e  Se r i e s  1988 Bonds, 
and any successor there to  appointed i n  accordance with Section 8.08. 

"Regulations" means temporary and permanent regulat ions 
promulgated under the Code, and includes appl icable  regulat ions 
promulgated under t h e  In t e rna l  Revenue Code of 1954. 



"Securi t ies  Provider'' means the bank or other  f i n a n c i a l  
i n s t i t u t i o n  which s h a l l  purchase the s e c u r i t i e s  i n  accordance with 
the Investment Purchase Agreement, and which s h a l l  be designated i n  
the Supplemental Resolution. 

"Series 1988 Bonds" means the Sewerage System Refunding 
Revenue Capital  Appreciation Bonds, Series  1988, of t he  City 
o r i g i n a l l y  authorized t o  be issued pursuant t o  t h i s  Supplemental and 
Amendatory Ordinance. 

"Sinking Fund" means the City of Fairmont 1988 Sewerage 
System Bonds Sinking Fund created by Section 4.02. 

"Supplemental Resolutiont' means any ordinance o r  
reso lu t ion  amendatory hereof or  supplemental hereto and, when 
preceded by the a r t i c l e  "the," r e f e r s  spec i f i ca l ly  t o  the 
Supplemental Resolution authorizing the  s a l e  of the  Se r i e s  1988 
Bonds t o  the Original Purchaser; provided, t ha t  any provision 
intended t o  be imAuded i n  the Supplemental Resolution and not so 
included may be contained i n  any other Supplemental Resolution. 

"Yield1' means tha t  y i e ld  which, when used i n  computing the 
present worth of a l l  payments of pr inc ipa l  and i n t e r e s t  (or other 
payments i n  the case of Nonpurpose Investments which requfre  
payments i n  a form not characterized a s  p r inc ipa l  and i n t e r e s t )  on a 
Nonpurpose Investment or on the Series  1988 Bonds produces an amount 
equal t o  the purchase pr ice  of such Nonpurpose Investment o r  the 
Ser ies  1988 Bonds, a l l  computed a s  prescribed i n  appl icable  
Regulations. 

Words importing s ingular  number s h a l l  include the  p lu ra l  
number i n  each case and vice versa; words importing persons s h a l l  
include firms and corporations and v ice  versa;  and words importing 
the  masculine gender s h a l l  include the  feminine and neuter  genders 
and v i c e  versa. 

Additional terms and phrases a r e  defined i n  t h i s  
~ u ~ ~ l e m e n t a l  and Amendatory Ordinance as they a r e  used. Accounting 
terms not specifica' l ly defined here in  s h a l l  be  given meaning i n  
accordance with generally accepted accounting pr inc ip les .  

The terms "herein," "hereunder," "hereby ," "hereto ," 
"hereof" and any s imilar  terms r e f e r  t o  t h i s  Supplemental and 
Amendatory Ordinance; and the term "hereafterr '  means a f t e r  the da te  
of enactment of t h i s  Supplemental and Amendatory Ordinance. 

Ar t ic les ,  sect ions and subsections mentioned by number 
only are the respective a r t i c l e s ,  sec t ions  and subsections of t h i s  
Supplemental and Amendatory Ordinance so numbered. 



Sect ion 1.02. Authority f o r  - t h i s  Supplemental and 
Amendatory Ordinance. This  ~ u ~ ~ l e m e n x  and Amendatory Ordinance is  
enacted pursuant t o  the provisions of the A c t  and o ther  applicable 
provisions of law. 

Section 1.03. Findings. The Council hereby f inds  and 
determines a s  follows: 

A. The Pr ior  Bonds a re  current ly outstanding i n  the  
aggregate p r inc ipa l  amount of $7,085,000. 

B.  The City derives  Revenues from t h e  System, and, 
except f o r  t he  pledge thereof t o  secure and pay the Prior  Bonds, 
s a i d  Revenues a r e  not pledged or  encumbered i n  any manner. 

C. The 'estimated Revenues to be derived i n  each year 
a f t e r  the  dare hereof from the  operation o f  the System w i l l  be 
s u f f i c i e n t ,  upon the  p a r t i a l  refunding of the P r io r  Bonds, a s  
f u r t h e r  prescribed herein,  t o  provide f o r  the r e p a i r ,  maintenance 
and operat ion of t he  System, the  payment of i n t e r e s t  upon a l l  bonds 
issued pursuant t o  the  A c t  and t o  c rea te  a s inking fund, a s  
he re ina f t e r  provided, t o  pay the pr inc ipa l  thereof as and when the 
same become due and reasonable reserves therefor ,  t o  provide an 
adequate deprec ia t ion  fund, as hereinafter  provided, and t o  make a l l  
other  payments provided f o r  i n  the Ordinance. 

D. Based upon the assumed pr inc ipa l  amount, maturity 
schedule and i n t e r e s t  r a t e s  fo r  the Series  1988 Bonds presented t o  
the  City by the  Original  Purchaser, the Ser ies  1988 Bonds show a ne t  
saving t o  the Ci ty  a f t e r  deducting a l l  expenses of the  refunding. 

E. TJse City s h a l l  not s e l l  the Ser ies  1988 Bonds without 
s e t t i n g  f orrh I n  the  Supplemental Resolution the determination s e t  
fo r th  i n  paragraph D ,  above, based upon the  ac tua l  p r inc ipa l  amount, 
maturity schedule and i n t e r e s t  r a t e s  fo r  t he  Series 1988 Bonds, and 
the City s h a l l  not i s sue  the  Series  1988 Bonds without having 
obtained from an independent c e r t i f i e d  publ ic  accountant a 
c e r t i f i c a t i o n  t h a t  the  amount of saving s t a t e d  t o  be  achieved by t h e  
refunding shall i n  f a c t  be saved, based upon h i s  review, comparison 
and ana lys is  of the net  i n t e r e s t  cos t  i n  do l l a r s  of t he  Series  1988 
Bonds and the n e t  i n t e r e s t  cost i n  do l l a r s  of t h a t  port ion of the 
Prior Bonds t o  be refunded. 

F. Subject t o  the determination and c e r t i f i c a t i o n  
required by paragraph E, above, i t  i s  i n  the bes t  i n t e r e s t s  of the 
City, and the inhabi tan ts  thereof, t h a t  the City i ssue  the 
Ser ies  1988 Bonds and secure the Series  1988 Bonds by a pledge and 
assignment of t he  Net Revenues derived from the  operation of the 



System and a s  f u r t h e r  s e t  f o r t h  herein , .  a l l  on a p a r i t y  with the 
P r i o r  Bonds Outstanding following such refunding,  

G .  The S e r i e s 1 9 8 8  Bonds and t h e  C e r t i f i c a t e  of 
Authent icat ion and R e g i s t r a t i o n  t o  be endorsed thereon a r e  t o  b e  i n  
s u b s t a n t i a l l y  t h e  £ o m s  s e t  f o r t h  i n  Exhibi t  A a t t a c h e d  h e r e t o  and 
incorporated h e r e i n  by reference,  wi th  necessary  and appropr ia te  
v a r i a t i o n s ,  omissions and i n s e r t i o n s  a s  permitted o r  requ i red  by 
t h i s  ,Supplemental and Amendatory Ordinance o r  a Supplemental 
Resolut ion o r  a s  deemed necessary by t h e  R e g i s t r a r  o r  t h e  Ci ty .  

H. The S e r i e s  1988 Bonds a r e  au thor ized  as "add i t iona l  
p a r i t y  bonds" pursuant t o  Section 6.08 of the  P r i o r  Ordinance, a s  
amended hereby, and s h a l l  b e  payable from t h e  Net Revenues on a 
p a r i t y  wi th  t h e  P r i o r  Bonds remaining Outstanding fol lowing t h e  
refunding and any o ther  add i t iona l  p a r i t y  bonds which may b e  issued 
from time t o  t ime pursuant t o  the  P r i o r  Indenture.  

I, A l l  t h ings  necessary t o  make t h e  S e r i e s  1988 Bonds, 
when a u t h e n t i c a t e d  by t h e  Reg is t ra r  and i s s u e d  as i n  t h i s  
Supplemental and Amendatory Ordinance provided,  t h e  v a l i d ,  binding 
and l e g a l  special obl iga t ions  of the  C i t y  according t o  the  import 
the reof ,  and t o  v a l i d l y  pledge and assign those funds pledged hereby 
t o  t h e  payment of t h e  p r i n c i p a l  of and i n t e r e s t  on t h e  S e r i e s  1988 
Bonds, w i l l  be  t imely done and duly performed. 

J. The Sani tary  Board of the Ci ty  has presented a 
p e t i t i o n  t o  the  C i t y  f o r  enactment of t h i s  Supplemental and 
Amendatory Ordinance and issuance of the  S e r i e s  1988 Bonds. 

K. The enactment of t h i s  Supplemental and Amendatory 
Ordinance, and the execution and issuance of the  S e r i e s  1988 Bonds, 
s u b j e c t  t o  t h e  terms the reof ,  w i l l  n o t  r e s u l t  i n  any breach o f ,  or  
c o n s t i t u t e  a d e f a u l t  under, any instrument t o  which t h e  C i t y  is  a 
p a r t  o r  by which i t  may be bound o r  a f fec ted .  

Sec t ion  1.04. Supplemental and Amendatory Ordinance 
C o n s t i t u t e s  Contract .  I n  considerat ion of t h e  acceptance of t h e  
S e r i e s  1988 Bonds by those who s h a l l  own o r  hold  t h e  same from time 
t o  t ime, t h i s  ~ u ~ ~ f e m e n t a l  and Amendatory Ordinance s h a l l  b e  deemed 
t o  be and s h a l l  c o n s t i t u t e  a c o n t r a c t  between t h e  C i t y  and such 
S e r i e s  1988 Bondholders, and the  covenants and agreements h e r e i n  set 
f o r t h  t o  be performed by the  Ci ty  s h a l l  be f o r  the equa l  b e n e f i t ,  
p r o t e c t i o n  and s e c u r i t y  of the l e g a l  Holders of any and a l l  of such 
S e r i e s  1988 Bonds all of which s h a l l  be  of equal  rank and wi thout  
preference,  p r i o r i t y  o r  d i s t i n c t i o n  between any one bond and t h e  
coupons, i f  any, thereon and any o ther  S e r i e s  1988 Bond by reason of 
p r i o r i t y  o f  i ssuance o r  otherwise,  except as e x p r e s s l y  provided 
t h e r e i n  and here in .  



Sect ion 1.05. Provis ions  of P r i o r  Ordinance Apply. This 
Supplemental and Amendatory Ordinance i s  supplemental t o  and - - 
amendatory of t h e  P r i o r  Ordinance. For convenience many, bu t  not 
a l l ,  p rov i s ions  of t h e  P r i o r  Ordinance a r e  repeated here in .  In  the 
e v e n t  of a c o n f l i c t  between any p rov i s ion  of t h i s  Supplemental and 
Amendatory Ordinance and the  P r i o r  Ordinance, t h i s  Supplemental and 
Amendatory Ordinance s h a l l  p r e v a i l  w i t h  r e spec t  t o  the S e r i e s  1988 
Bonds. This  Supplemental and Amendatory Ordinance and t h e  P r i o r  
Ordinance s h a l l  be read together.  

Sec t ion  1.06. Amendment of - P r i o r  Ordinance. 
A. Sec t ion  6.08 of the P r i o r  Ordinance i s  hereby amended t o  read a s  
fol lows,  wi th  a l l  de le ted  language s t r u c k  ou t  and new language 
under l ined:  

Sect ion 6.08. Addi t ional  P a r i t y  Bonds. No 
a d d i t i o n a l  parity Bonds, as i n  t h i s  s e c t i o n  defined,  
payable out b f  the  Revenues of t h e  System shall be issued 
a f t e r  the issuance of any Bonds pursuant t o  t h i s  
Ordtnance, except under the c o n d i t i o n s  and i n  t h e  manner 
h e r e i n  provided. 

No such a d d i t i o n a l  p a r i t y  Bonds s h a l l  be  issued 
except f o r  t h e  purpose of f inanc ing  t h e  c o s t s  of the 
c o n s t r u c t i o n  of add i t ions ,  betterments o r  improvements t o  
t h e  System o r  refunding eke-&4r&y a l l  o r  a por t ion of 
one o r  more s e r i e s  of Bonds i s sued  pursuant here to ,  o r  
both such purposes. 

No such a d d i t i o n a l  p a r i t y  Bonds s h a l l  be issued a t  
any time, however, un less  and u n t i l  there has been 
procured and f i l e d  wi th  the  clerk of the  C i t y  a w r i t t e n  
s ta tement  by Independent Accountants, based upon t h e  
necessary  i n v e s t i g a t i o n  and c e r t i f i c a t i o n  by t h e  
Consult ing Engineers, r e c i t i n g  t h e  conclusion t h a t  the  Net 
Revenues a c t u a l l y  derived,  s u b j e c t  t o  the  adjustments 
h e r e i n a f t e r  provided, from the System dur ing any 12 
consecut ive  months wi th in  t h e  18 months immediately 
preceding the date of t h e  a c t u a l  i ssuance of such 
a d d i t i o n a l  pa r i t y  Bonds, p l u s  the  es t imated average 
increased annual Net Revenues t o  be received i n  each of 
the  3 succeeding years  a f t e r  the completion of t h e  
improvements t o  be f inanced by such a d d i t i o n a l  p a r i t y  
Bonds, s h a l l  not  be l e s s  t h a n  125% of the  average annual 
amount which w i l l  become due f o r  p r i n c i p a l  of and i n t e r e s t  
on the  fo3lowing: 

(1) The S e r i e s  1985 Bonds; 



(2) Any a d d i t i o n a l  p a r i t y  Bonds 
t h e r e t o f o r e  i s sued  pursuant t o  t h e  p rov i s ions  
contained i n  t h i s  Ordinance then Outstanding; 
and 

(3)  The a d d i t i o n a l  p a r i t y  Bonds then 
proposed t o  be i s sued .  

The "estimated average increased annual Net Revenues 
t o  be received i n  each of t h e  3 succeeding years ,"  as t h a t  
term i s  used i n  t h e  computation provided i n  t h e  above 
paragraph, s h a l l  r e f e r  only t o  the  increased Net Revenues 
es t imated t o  be derived from any increase  i n  rates enacted 
by the  City, t h e  time f o r  appeal o f  which s h a l l  have 
expired p r i o r  t o  t h e  d a t e  of de l ive ry  of such a d d i t i o n a l  
p a r i t y  Bonds, and s h a l l  not  exceed the  amount t o  be s t a r e d  
i n  a c e r t i f i c a t e  of the  Consulting Engineers, which s h a l l  
be f i l e d  i n  t h e  o f f i c e  of t h e  Clerk of t h e  C i t y  p r i o r  t o  
t h e  issuance of such a d d i t i o n a l  p a r i t y  Bonds. The N e t ,  
Revenues a c t u a l l y  der ived from t h e  System dur ing  t h e  12 
consecutive month per iod hereinabove r e f e r r e d  t o  may be 
adjus ted by adding t o  such Net Revenues such a d d i t i o n a l  
Net Revenues which w-mld have been received,  i n  t h e  
opinion of t h e  Consult ing Engineers and t h e  Independent 
Accountants as s t a t e d  i n  a c e r t i f i c a t e  j o i n t l y  made and 
signed by t h e  Consult ing Engineers and t h e  Independent 
Accountants, and f i l e d  wi th  s a i d  City c l e r k ,  on account of 
increased r a t e s ,  r e n t a l s ,  f e e s  and charges f o r  the  System 
enacted by t h e  Ci ty ,  t h e  t i m e  f o r  appeal of which s h a l l  
have expired p r i o r  t o  i ssuance of such a d d i t i o n a l  p a r i t y  
Bonds. 

Not l a t e r  than simultaneously wi th  t h e  d e l i v e r y  of 
such a d d i t i o n a l  p a r i t y  Bonds, t h e  Cfty s h a l l  have en te red  
i n t o  w r i t t e n  c o n t r a c t s  f o r  t h e  immediate c o n s t r u c t i o n  of 
such a d d i t i o n s ,  be t t e rments  o r  improvements t o  t h e  System 
which a r e  t o  be f inanced by such a d d i t i o n a l  p a r i t y  Bonds. 

The term " a d d i t i o n a l  p a r i t y  Bonds,'' as used i n  t h i s  
sec t ion ,  s h a l l  be deemed t o  mean a d d i t i o n a l  Bonds i s sued  
under t h e  p rov i s ions  and w i t h i n  t h e  l i m i t a t i o n s  of t h i s  
s e c t i o n ,  payable from the  Net Revenues of the System on a 
p a r i t y  w i t h  the  S e r i e s  1985 Bonds, and a l l  t h e  covenants 
and o t h e r  p rov i s ions  of t h i s  Ordinance (except as t o  
d e t a i l s  of such a d d i t i o n a l  p a r i t y  Bonds inconsistent 
herewith) s h a l l  be f o r  t h e  equal b e n e f i t ,  p r o t e c t i o n  and 
s e c u r i t y  of  t h e  Aolders of t h e  Ser ies  1985 Bonds and t h e  
Rolders of any a d d i t i o n a l  p a r i t y  Bonds t h e r e t o f o r e  or  
subsequently i s sued  from tfme t o  time w i t h i n  the 



l i m i t a t i o n s  of and i n  compliance wi th  t h i s  sect ion.  A l l  
the Bonds, r egard less  of t h e  time o r  times o f n  t h e i r  
i ssuance,  s h a l l  rank equal ly  wi th  r e s p e c t  t o  t h e i r  l f e n  on 
the Net Revenues of the  System, and t h e i r  source  of and 
s e c u r i t y  f o r  payment from s a i d  Net Revenues, without 
p re fe rence  of any Bond over any o ther .  The C i t y  s h a l l  
comply f u l l y  wi th  a l l  t h e  inc reased  payments i n t o  the 
various funds and accounts c r e a t e d  i n  this Ordinance 
required f o r  and on account of such addFtiona1 p a r i t y  
Bonds, in a d d i t i o n  t o  t h e  payments required f o r  Bonds 
t h e r e t o f o r e  issued pursuant  t o  t h i s  Ordinance. 

No  a d d i t i o n a l  p a r i t y  Bonds s h a l l  be v a l i d  unless 
au then t ica ted  pursuant  to  S e c t i o n  3.03. P r i o r  t o  such 
a u t h e n t i c a t i o n ,  r e g i s t r a t i o n ,  if app l icab le ,  and del ivery ,  
the  R e g i s t r a r  s h a l l  r e c e i v e  those  documents prescr ibed by 
Sec t ion  3.14 with  r e s p e c t  t o  t h e  S e r i e s  1985 Bonds, 
modified as deemed necessary  by t h e  R e g i s t r a r  t o  r e f l e c t  
t h e  issuance of such a d d i t i o n a l  p a r i t y  Bonds. A l l  
a d d i t i o n a l  p a r i t y  Bonds s h a l l  mature on the d a t e  in the  
r e s p e c t i v e  years  of matur i ty ,  and t h e  semiannual i n t e r e s t  
thereon s h a l l  be payable on such da tes  of  each year ,  a s  
s h a l l  be es tab l i shed  wi th  r e s p e c t  t o  the S e r i e s  1985 
Bonds. 

The term "add i t iona l  p a r i t y  Bonds," as used i n  t h i s  
s e c t i o n ,  s h a l l  n o t  b e  deemed t o  include bonds, notes,  
c e r t i f i c a t e s  o r  o t h e r  o b l i g a t i o n s  subsequently issued,  t h e  
l i e n  of which on t h e  Revenues of the System i s  sub j ecr  to 
t h e  p r i o r  and s u p e r i o r  l i e n  of  t h e  Bonds on such Revenues. 
The City s h a l l  n o t  i s s u e  any o b l i g a t i o n s  whatsoever 
payable from the  Revenues of t h e  System, o r  any p a r t  
t h e r e o f ,  which rank p r i o r  t o  o r  equal ly ,  as t o  l i e n  and 
source  of and s e c u r i t y  f o r  payment from such Revenues, 
with t h e  Bonds except i n  t h e  manner and under t h e  
cond i t ions  provided i n  t h i s  sec t ion .  

No a d d i t i o n a l  parity Bonds, as i n  t h i s  sec t ion  
def ined ,  s h a l l  be i s sued  a t  any tfme, however, un less  a l l  
of t h e  payments i n t o  the r e s p e c t i v e  funds and accounts 
provided f o r  i n  t h i s  Ordinance on account of the  Bonds 
then Outstanding, and any o t h e r  payments provided f o r  i n  
t h i s  Ordinance, s h a l l  have been made i n  f u l l  a s  required 
t o  the d a t e  o f  d e l i v e r y  of t h e  a d d i t i o n a l  p a r i t y  Bonds. 

The Ci ty  may f s s u e  a d d i t i o n a l  p a r i t y  Bonds without 
compliance wi th  any o t h e r  cond i t ions  f o r  the  purpose of 
refunding p r i o r  t o  matur i ty  any s e r i e s  of the  Bonds or 
p o r t i o n  t h e r e o f ,  provided t h a t  t h e  annual debt s e r v i c e  



required on account of the  refunding Bonds and t h e  Bonds 
which a r e  not  refunded s h a l l  n o t  be g rea te r  i n  any year i n  
which the Bonds no t  refundr  i and the refunding Bonds a r e  
t o  be Outstanding than  t h e  annual  debt serv ice r e q u i r e d  i n  
such year i f  t h e  Bonds t o  be refunded were n o t  s o  
refunded. 

With t h e  w r i t t e n  consent i n  advance of t h e  O r i g i n a l  
Purchaser of t h e  S e r i e s  1985 Bonds and anything t o  t h e  
contrary  i n  t h i s  Sect ion 6.08 notwithstanding,  a d d i t i o n a l  
p a r i t y  Bonds may be au thor ized  and issued by t h e  C i t y  
pursuant t o  a Supplemental Resolut ion s o l e l y  t o  complete 
the  P r o j e c t  i n  accordance wi th  t h e  plans and 
s p e c i f i c a t i o n s  t h e r e f o r ,  i n  the event t h a t  t h e  amounts on 
deposi t  i n  t h e  Construct ion Fund should be i n s u f f i c i e n r  , 
together  wi th  o ther  funds l awfu l ly  a v a i l a b l e  t h e r e f o r ,  t o  
pay a l l  c o s t s  a£ c o n s t r u c t i o n  of t h e  Pro jec t ;  provided, 
however, t h a t ,  p r i o r  t o  t h e  issuance of such a d d i t i o n a l  
p a r i t y  Bonds under t h e  p rov i s ions  of t h i s  paragraph, t h e  
Consulting Engineers s h a l l  f i l e  wi th  t h e  c l e r k  of t h e  Ci ty  
a c e r t i f i c a t e  t o  t h e  e f f e c t  t h a t  a d d i t i o n a l  funds are 
necessary for such purpose. A l l  such a d d i t i o n a l  parity 
Bonds author ized and i s sued  under the  p rov i s ions  of t h i s  
paragraph s h a l l  be l i m i t e d  t o  the  aggregate p r i n c i p a l  
amount required t o  make up any def ic iency i n  funds for 
payment of t h e  cons t ruc t ion  c o s t s  t o  complete the  P r o j e c t ,  
and the m a t u r i t i e s  of any such a d d i t i o n a l  p a r i t y  Bonds 
s h a l l  be  in y e a r s  and amounts suggested by such O r i g i n a l  
Purchaser of t h e  S e r i e s  1985 Bonds. 



ARTICLE I1 

AUTEORIZATION OF REFUNDING 

Sect ion 2.01. Author izat ion of Refunding. On the d a t e  of 
i s suance  of t h e  S e r i e s  1988 Bonds, a s u b s t a n t i a l  por t ion  of t h e  n e t  
proceeds thereof  w i l l  b e  deposi ted fn the Escrow Fund. The Amounts 
i n  the Escrow Fund, toge ther  with earnings  thereon, w i l l  be app l ied  
t o  pay t h e  p r i n c i p a l  o f ,  and i n t e r e s t  on, c e r t a i n  of t h e  P r i o r  
Bonds, as provided i n  t h e  Escrow Deposlt Agreement. Therea f te r ,  t h e  
C i t y  s h a l l  make c e r t a i n  payments t o  t h e  S e c u r i t i e s  Provider pursuant  
t o  the Investment Purchase Agreement. Amounts deposi ted w i t h  the 
S e c u r i t i e s  Provider,  toge ther  with earnings thereon, shall be 
applied by t h e  Escrow Agent, upon r e c e i p t  thereof ,  t o  redeem, on 
November 1, 1995, c e r t a i n  of the P r i o r  Bonds, as provided tn t h e  
Escrow Deposit  Agreement. The lien of the Pr io r  Ordinance on t h e  
Net Revenues of t h e  System and on the  funds and accounts c r e a t e d  by 
such P r i o r  Ordinance s h a l l  n o t  be discharged as of the d a t e  of 
i s suance  of t h e  S e r i e s  1988 Bonds. Rather ,  such l i e n  s h a l l  can t inue  
f o r  the equal and r a t a b l e  b e n e f i t  of t h e  holders  of t h e  P r i o r  Bonds 
and t h e  S e r i e s  1988 Bonds s o  long as any thereof remain Outstanding.  



THE SERIES 1988 BONDS 

Sect ion 3.01. Author izat ion for Issuance of -- S e r i e s  1988 
Bonds. There i s  hereby au thor ized  t o  be issued hereunder an i s s u e  - - -. -. - . 
of Bonds, t o  be designated "City of Fairmont Sewerage System 
Refunding Revenue C a p i t a l  Apprecia t ion Bonds, S e r i e s  1988" ( t h e  
"Ser ies  1988 Bonds"), I n  an aggregate  p r i n c i p a l  amount no t  t o  exceed 
$13,500,000. The S e r i e s  1988 Bonds s h a l l  be issued s u b j e c t  t o  t h e  
terms, condi t ions  and l i m i t a t i o n s  es tab l i shed  i n  t h e  P r i o r  
Ordinance, t h i s  Supplemental and Amendatory Ordinance and t h e  
Supplemental Resolution. 

Section 3.02. Terms of S e r i e s  1988 Bonds. - - -  The 
S e r i e s  L988 Bonds s h a l l  b e  numbered from R-1 consecut ively  upward 
commencing with e a r l i e s t  matur i ty .  The S e r i e s  1988 Bonds s h a l l  be 
dated such da te  upon o r i g i n a l  i s suance ;  s h a l l  be i n  such aggregate  
p r i n c i p a l  amount; s h a l l  be  c a p i t a l  apprec ia t ion  bonds and s h a l l  n o t  
bear  i n t e r e s t ,  s h a l l  be  payable on such date o r  dates ;  s h a l l  mature 
o n ,  such d a t e s  and i n  such amounts; s h a l l  have such redemption 
provis ions;  and s h a l l  have such o t h e r  terms, a l l  as t h e  Ci ty  s h a l l  
p resc r ibe  he re in  and i n  t h e  Supplemental Resolution. 

Sect ion 3.03. Condit ions Delivery of S e r i e s  1988 
Bonds. The Ser ies  1988 Bonds s h a l l  be executed i n  t h e  form and - 
manner hereinabove r e c i t e d  and de l ive red  t o  the  R e g i s t r a r  f o r  
au then t ica t ion  and r e g i s t r a t i o n ,  bu t  only upon r e c e i p t  by t h e  
Reg is t ra r  of t h e  fol lowing o r  s u b s t a n t i a l l y  similar documents, 
instruments and opinions ,  s a t i s f a c t o r y  t o  Bond Counsel: 

(1). A d i r e c t i o n  and a u t h o r i z a t i o n  t o  the  R e g i s t r a r ,  
signed by a n  Authorized Off ice r ,  d i r e c t i n g  t h e  
au then t ica t ion  of t h e  S e r i e s  1988 Bonds and t h e  d e l i v e r y  
thereof t o  t h e  O r i g i n a l  Purchaser;  

(2 )  A c e r t i f i e d  copy of t h i s  Supplemental and 
Amendatory Ordinance and t h e  Supplemental Reso lu t ion  
authorizing (i) t h e  i s suance ,  execution,  a u t h e n t i c a t i o n ,  
s a l e  and de l ive ry  of t h e  S e r i e s  1988 Bonds, (ii) t h e  
execution and d e l i v e r y  of t h e  Escrow Deposit Agreement, 
the  Investment Purchase Agreement and a purchase c o n t r a c t  
between t h e  C i t y  and t h e  O r i g i n a l  Purchaser,  and ( i i i )  the 
appointment o f  t h e  Escrow Agent, S e c u r i t i e s  Provider ,  
Depository Bank, R e g i s t r a r  and Paying Agent; 

( 3 )  An Opinion of Counsel f o r  the City as t o  such 
mat ters  as Bond Counsel may reasonably request ;  



(4) Evidence sa t i s f ac to ry  t o  the Registrar t h a t  the  
City has d e p o s i t e d  i n  the appropriate funds and accounts 
a l l  of the amounts spec i f ied  i n  the Escrow Deposit 
Agreement; 

(5) A v e r i f i c a t i o n  report  of Independent Accountants 
i n  form and substance sa t i s f ac to ry  t o  the C i t y  and Bond 
Counsel, a s  t o  the  refunding of the P r io r  Bonds, including 
the suff ic iency of the Escrow Fund, the ve r i f i ca t ion  of 
y i e ld  on the Refunded Pr ior  Bonds, the Series  1988 Bonds 
and the v e r i f i c a t i o n  o f  savings t o  b e  achieved by t h e  
refunding; 

(6)  The unqual i f ied approving opinion upon the  
Series 1988 Bonds by Bond Counsel; and 

(7)  Such o ther  documentation a s  may be required by 
Bond Counsel or the Registrar .  

Section 3.04. Execution of Series  1988 Bonds. The 
Ser ies  1988 Bonds s h a l l  be executed i n  the name of the City by the 
Mayor and the City Manager, by t h e i r  manual o r  facsimile  s ignatures ,  
and the  seal  of t h e  City shall be aff ixed thereto o r  imprinted 
thereon and a t t e s t e d  by the Clerk by his or her manual o r  facs imi le  
s ignature;  provided, t h a t ,  a l l  such signatures and the s e a l  may be 
by facsimile .  In case any one o r  more of the o f f i c e r s  who s h a l l  
have signed o r  sealed any of the  Series 1988 Bonds s h a l l  cease t o  be 
such o f f i ce r  of the  City before the Series 1988 Bonds so signed and 
sealed have been ac tua l ly  sold and delivered, such Ser ies  1988 Bonds 
may nevertheless be so ld  and del ivered as herein provided and may be 
issued as i f  the person who signed or  sealed such Series 1988 Bonds 
had not ceased t o  hold such office. Any Series  1988 Bonds may be 
signed and sealed on behalf of the  City by such person as a t  the  
ac tua l  time of the execution of such Series  1988 Bonds s h a l l  hold 
the  proper o f f i c e  i n  the  City,  although a t  the da t e  of such 
Ser ies  1988 Bonds such person may not have held such o f f i c e  o r  may 
not  have been so authorized. 

Section 3.05, Authentication and RegFstration. No 
Ser ies  1988 Bond s h a l l  be  va l id  o r  o b l i g z r y  for any purpose or  
e n t i t l e d  t o  any s e c u r i t y  o r  benef i t  under t h i s  Supplemental and 
Amendatory Ordinance unless  and u n t i l  the C e r t i f i c a t e  of 
Authentication and Registrat ion on such Ser ies  1988 Bond, 
subs t an t i a l l y  i n  the  form s e t  f o r t h  i n  Exhibit A attached here to  and 
incorporated herefn by reference, shall have been duly manually 
executed by t he  Regis t ra r .  Any such manually executed C e r t i f i c a t e  
of Authentication and Registrat ion upon apy such Se r i e s  1988 Bond 
s h a l l  be conclusive evidence t h a t  such Series  1988 Bond has been 
authenticated, r eg i s t e r ed  and delivered under t h i s  Supplemental and 



Amendatory Ordinance. The Cer t i f i ca t e  of Authentication and 
Regis t ra t ion  on any Ser ies  1988 Bond s h a l l  be deemed t o  have been 
executed by the Registrar  i f  manually signed by an authorized 
o f f i c e r  of the Registrar ,  but i t  s h a l l  not  be necessary t h a t  t he  
same o f f i c e r  sign the C e r t i f i c a t e  o f  Authentication and Regis t ra t ion  
on a l l  of the Series  1988 Bonds issued hereunder. 

Section 3.06. Negotiabi l i ty  Registration. Subject t o  
the  requirements for  t r ans fe r  s e t  f o r t h  below, the Ser ies  1988 Bonds 
s h a l l  be,  and have a l l  of the q u a l i t i e s  and incidents  o f ,  negotiable 

' 

instruments under the Uniform Commercial. Code of the S t a t e ,  and each 
successive Holder, i n  accepting any of s a i d  Series  1988 Bonds, s h a l l  
be conclusively deemed t o  have agreed t h a t  such Ser ies  1988 Bonds 
shall be and have a l l  of the q u a l i t i e s  and incidents  of negotiable 
instruments under the Uniform Commercial Code of the S t a t e ,  and each 
successive Holder s h a l l  fur ther  be conclusively deemed t o  have 
agreed tha t  sa id  Series  1988 Bonds s h a l l  be incontestable  i n  the 
hands of a bona f i d e  holder fo r  value. 

So long a s  any of the Ser ies  1988 Bonds remains 
Outstanding, the Registrar  s h a l l  keep and maintain books f o r  the 
r e g i s t r a t i o n  and t ransfer  of  the  Se r i e s  1988 Bonds, 

The Series  1988 Bonds s h a l l  b e  t ransferable  only by 
t r a n s f e r  of r eg i s t r a t i on  upon the Bond Register by t h e  reg is te red  
owner thereof i n  person or  by h i s  a t torney or l ega l  representa t ive  
duly authorized i n  wri t ing,  upon surrender thereof,  together  with a 
wr i t t en  instrument of t r ans fe r  s a t i s f a c t o r y  to  the Reg i s t r a r  duly 
executed by the reg is te red  owner o r  such duly  authorized at torney o r  
l e g a l  representative. Upon t r ans fe r  of a  Series 1988 Bond, there 
s h a l l  be issued a t  the option of the Holder or the t ransferee  
another fu l ly  reg is te red  Series  1988 Bond or  f u l l y  reg is te red  
Se r i e s  1988 Bonds of the  aggregate p r inc ipa l  amount equal t o  the  
unpaid amount of the t ransferred Se r i e s  1988 Bond and of the same 
s e r i e s ,  i n t e r e s t  r a t e  and maturity of s a id  t ransfer red  Se r i e s  1988 
Bond. 

I n  a l l  cases i n  which the pr iv i lege  of t r a n s f e r r i n g  or  
exchanging a  Series  1988 Bond i s  exercised, Series 1988 Bonds s h a l l  
be delivered i n  accordance with the provisions of t h i s  Supplemental 
and Amendatory Ordinance. A l l  Ser ies  1988 Bonds surrendered i n  any 
such t ransfer  o r  exchange s h a l l  for thwith be cancelled by the  
Registrar .  Transfers of Ser ies  1988 Bonds and exchanges of 
Se r i e s  1988 Bonds i n  the  event of p a r t i a l  redemption of Ser ies  1988 
Bonds s h a l l  be made by the Registrar without charge to  the  Holder o r  
t he  t ransferee thereof ,  except a s  provided below. For other  
exchanges of Series  1988 Bonds, the  Registrar  may impose a  service 
charge. For every such t r ans fe r  o r  exchange of Series 1988 Bonds, 
the Registrar  may make a  charge s u f f i c i e n t  t o  reimburse i t s  o f f l ce  



fo r  any tax o r  o ther  governmental charge required t o  be paid with 
respect  t o  such t r ans fe r  o r  exchange, and such t a x  o r  governmental 
charge, and such serv ice  charge f o r  exchange other than I n  the event 
of p a r t i a l  redemption, s h a l l  be paid by the person requesting such 
t r ans fe r  o r  exchange a s  a condition precedent to the  exerc ise  of the 
pr iv i l ege  of making such t r ans fe r  o r  exchange. The Regis t ra r  s h a l l  
no t  b e  obliged t o  make any such t ransfer  or exchange of Ser ies  1988 
Bonds t h a t  have been ca l l ed  f o r  redemption, 

Stolen 
or  be 

Section 3.07. Ser ies  1988 Bonds Mutilated, Destroyed, --- 
or  Lost. In case any Se r i e s  1988 Bond s h a l l  become mutilated -- 
destroyed, s t o l e n  o r  l o s t ,  the City may execute, i n  the  

d i sc re t ion  of Council, and the  Registrar s h a l l  authent icate ,  
r e g i s t e r  and d e l i v e r  any new Series 1988 Bond of  l i k e  s e r i e s ,  
maturi ty  and p r inc ipa l  amount as the Series  1988 Bond s o  mutilated, 
destroyed, s t o l e n  o r  l o s t ,  i n  exchange and upon surrender and 
cance l la t ion  o f ,  such mutilated Ser ies  1988 Bond o r  i n  l i e u  of  and 
subs t i t u t ion  f o r  the  Ser ies  1988 Bond destroyed, s t o l e n  o r  l o s t ,  and 
upon the  ~ o l d e r ' s  furnishing the  City and the Regis t ra r  proof of h i s  
ownership thereof and tha t  sa id  Series  1988 Bond has been destroyed, 
s t o l e n  o r  l o s t  and sa t i s f ac to ry  indemnity and complying with such 
other reasonable regulat ions and conditions as the City o r  the 
Regis t ra r  may prescr ibe  and paying such expenses as the  City o r  the 
Registrar  may incur .  The name of the Series  1988 Bondholder l i s t e d  
i n  the Bond Register  s h a l l  cons t i t u t e  proof of ownership. A l l  
Ser ies  1988 Bonds so  surrendered s h a l l  be submitted t o  and cancelled 
by the  Registrar ,  and evidence of such cancel lat ion s h a l l  be given 
t o  the  City. I f  such Ser ies  1988 Bond sha l l  have matured o r  be 
about t o  mature, ins tead  of issuing a subs t i t u t e  Ser ies  1988 Bond 
the  City,  by and through the Registrar ,  may pay the  same, upon being 
indemnified a s  aforesaid,  and, if such Series  1988 Bond be lost, 
s to l en  or  destroyed, without surrender therefor.  

Any such dupl icate  Se r i e s  1988 Bonds issued pursuant t o  
this sec t ion  s h a l l  cons t i t u t e  or ig ina l ,  addi t iona l  cont rac tua l  
obl igat ions on the  pa r t  of  the  City,  whether or not the  l o s t ,  s to len  
o r  destroyed Series 1988 Bonds be a t  any time found by any one, and 
such dupl icate  S e r i e s  1988 Bonds s h a l l  be e n t i t l e d  t o  equal and 
proportionate bene f i t s  and r i g h t s  a s  t o  l i e n  and source of secur i ty  
f o r  payment from the Revenues pledged herein with a l l  other 
Ser ies  1988 Bonds issued hereunder. 

Section 3.08. -- Notice of Redemption. Unless waived by any 
Holder of rhe Se r i e s  1988 Bonds t o  be redeemed, o f f i c i a l  no t ice  of 
any such redemption s h a l l  'be given by the Registrar  on behalf of the 
City by mail-lng a copy of an o f f t c i a l  redemption not ice  by 
reg is te red  or  c e r t i f i e d  mail  a t  l e a s t  30 days and not  more than 
60 days p r i o r  t o  the da te  f ixed f o r  redemption t o  the  Original 
Purchaser and the r eg i s t e r ed  owner of the Ser ies  1988 Bond or 



S e r i e s  1988 Bonds t o  be  redeemed a t  the  address  shown on t h e  Bond 
Regis te r  o r  a t  such o t h e r  address a s  is  furnished i n  w r i t i n g  by such 
r e g i s t e r e d  owner t o  the  Bond Regis t ra r .  

A l l  o f f i c i a l  n o t i c e s  of redemption s h a l l  be dated and 
s h a l l  s t a t e :  

(1) The redemption d a t e ,  

(2) The redemption p r i c e ,  

(3 )  I f  l e s s  than a l l  outs tanding S e r i e s  1988 Bonds 
are t o  be redeemed, t h e  i d e n t i f i c a t i o n  (and, i n  the  case  
of p a r t i a l  redemption, the  respec t ive  p r i n c i p a l  amounts) 
of t h e  S e r i e s  1988 Bonds t o  be redeemed, 

( 4 )  Thar on t h e  redemption da te  t h e  Redemption P r i c e  
and i n t e r e s t  accrued w i l l  become due and payable upon each 
such Series 1988 Bond o r  p o r t i o n  thereof  c a l l e d  f o r  
redemption, and t h a t  i n t e r e s t  thereon s h a l l  cease  t o  
accrue from and a f t e r  s a i d  da te ,  

( 5 )  The place  where such S e r i e s  1988 Bonds a r e  t o  be 
surrendered f o r  payment of t h e  redemption price, which 
p l a c e  of payment s h a l l  be t h e  p r i n c i p a l  o f f ice  of t h e  
R e g i s t r a r ,  and 

( 6 )  Such o ther  information,  i f  any,  as s h a l l  be 
required f o r  DTC-Eligible S e r i e s  1988 Bonds, 

P r i o r  t o  any redemption da te ,  t h e  Ci ty  s h a l l  depos i t  with 
the  R e g i s t r a r  an amount of money s u f f i c i e n t  t o  pay t h e  .redemption 
p r i c e  of a l l  t h e  Ser ies  1988 Bonds o r  p o r t i o n s  of S e r i e s  1988 Bonds 
which a r e  t o  be redeemed on t h a t  date.  

Official n o t i c e  o f  redemption having been given a s  
a f o r e s a i d ,  the  S e r i e s  1988 Bonds or p o r t i o n s  of S e r l e s  1988 Bonds so 
t o  b e  redeemed s h a l l ,  on t h e  redemption d a t e ,  become due and payable 
a t  t h e  redemption p r i c e  t h e r e i n  s p e c i f i e d ,  and from and a f t e r  such 
d a t e  (unless  the  C i t y  s h a l l  d e f a u l t  i n  t h e  payment of the  redemption 
p r i c e )  such S e r i e s  1988 Bonds o r  por t ions  of S e r i e s  1988 Bonds s h a l l  
cease  t o  bear  i n t e r e s t .  Upon surrender  of such S e r i e s  1988 Bonds 
f o r  redemption i n  accordance with s a i d  n o t i c e ,  such Ser ies  1988 
Bonds s h a l l  be paid by t h e  R e g i s t r a r  a t  t h e  redemption p r i c e .  
I n s t a l l m e n t s  of i n t e r e s t  due on o r  p r i o r  t o  t h e  redemption d a t e  
s h a l l  be payable as h e r e i n  provided f o r  payment of i n t e r e s t .  Upon 
surrender  f o r  any p a r t i a l  redemption of any S e r i e s  1988 Bond, t h e r e  
s h a l l  be  prepared f o r  t h e  r e g i s t e r e d  owner a new S e r i e s  1988 Bond o r  
S e r i e s  1988 Bonds of t h e  same matur i ty  I n  t h e  amount of t h e  unpaid 



p r i n c i p a l .  A l l  S e r i e s  1988 Bonds which have been redeemed s h a l l  be 
c a n c e l l e d  and destroyed by t h e  Bond R e g i s t r a r  and s h a l l  n o t  be 
r e i s s u e d .  

F a i l u r e  t o  rece ive  such n o t i c e  o r  any defec t  t h e r e i n  o r  i n  
t h e  m a i l h g  thereof s h a l l  not  a f f e c t  the v a l i d i t y  of proceedings f o r  
t h e  redemption of S e r i e s  1988 Bonds, and f a i l u r e  t o  m a i l  such n o t i c e  
shall n o t  a f f e c t  t h e  v a l i d i t y  of proceedings f o r  t h e  redemption of 
any portion of S e r i e s  1988 Bonds f o r  which t h e r e  was no such 
f a i l u r e  , 

I n  a d d i t i o n  t o  t h e  foregoing n o t i c e ,  f u r t h e r  n o t i c e  as s e t  
out  below s h a l l  be given by t h e  R e g i s t r a r ,  a t  t h e  i n s t r u c t i o n  of the  
C i t y ,  but no defec t  i n  s a i d  f u r t h e r  n o t i c e  nor any f a i l u r e  t o  give 
a l l  o r  any p o r t i o n  of such f u r t h e r  n o t i c e  s h a l l  i n  any manner defeat: 
t h e  e f f e c t f v e n e s s  of a c a l l  f o r  redemption i f  n o t i c e  thereof  is  
given a s  above prescr ibed.  

(1) Each f u r t h e r  n o t i c e  of redemption given 
hereunder s h a l l  conta in  t h e  informat ion required above f o r  
an o f f i c i a l  n o t i c e  of redemption p l u s  ( i )  t h e  CUSLP 
numbers of a l l  S e r i e s  1988 Bonds being redeemed; ( i i )  t h e  
d a t e  of  i s s u e  o f  the S e r i e s  1988 Bonds as o r i g i n a l l y  
i s sued ;  ( i i i )  t h e  r a t e  of i n t e r e s t  borne by each 
S e r i e s  1988 Bond being redeemed; ( iv )  t h e  matur i ty  d a t e  of 
each S e r i e s  1988 Bond being redeemed; and (v) any o t h e r  
d e s c r i p t i v e  information needed t o  i d e n t i f y  accura te ly  t h e  
S e r i e s  1988 Bonds being redeemed. 

(2) Each f u r t h e r  n o t i c e  of redemption s h a l l  be s e n t  
a t  l e a s t  35 days before  t h e  redemptLon d a t e  by r e g i s t e r e d  
o r  c e r t i f i e d  m a i l  o r  overnight  d e l i v e r y  s e n i c e  t o  a l l  
r e g i s t e r e d  s e c u r i t i e s  d e p o s i t o r i e s  then i n  t h e  business  of 
ho ld ing  s u b s t a n t i a l  amounts of o b l i g a t i o n s  of types  
comprising t h e  S e r i e s  1988 Bonds (such d e p o s i t o r i e s  now 
be ing  Depository Trust  Company of New York, New York, 
Midwest S e c u r i t i e s  Trust Company of Chicago, I l l i n o i s ,  
P a c i f i c  S e c u r i t i e s  Depository Trus t  Company of 
San Francisco,  C a l i f o r n i a  and Ph i lade lph ia  Depository 
T r u s t  Company of Ph i lade lph ia ,  Pennsylvania), 

(3) Each such f u r t h e r  n o t i c e  s h a l l  be published one 
t ime i n  the Bond of New York, New York o r ,  i f  such 
p u b l i c a t i o n  i s  unl ike ly  t o  reach a s u b s t a n t i a l  number of 
t he  ho lders  of the  S e r i e s  1988 Bonds, i n  some o t h e r  
f i n a n c i a l  newspaper o r  j o u r n a l  which r e g u l a r l y  c a r r i e s  
n o t i c e s  of redemption of o the r  o b l i g a t i o n s  s i m i l a r  t o  t h e  
S e r i e s  1988 Bonds, such p u b l i c a t i o n  to be made a t  Least  
30 days p r i o r  t o  the  da te  f i x e d  f o r  redemption. 



Sect ion 3.09. Persons Treated as Owners. The C i t y ,  t h e  
Reg is t ra r  and any agent  of t h e  Ci ty  o r  t h e  Reg is t ra r  may t r e a t  t h e  
person i n  whose name any S e r i e s  1988 Bond i s  r e g i s t e r e d  a s  t h e  owner 
of such Ser ies  1988 Bond f o r  t h e  purpose of rece iv ing  payment of t h e  
prTncipa1 of and i n t e r e s t  on such S e r i e s  1988 Bond and f o r  a l l  o ther  
purposes whether o r  n o t  such S e r i e s  1988 Bond i s  overdue. 

(4)  Upon t h e  payment of the  redemption p r i c e  of 
S e r i e s  I988 Bonds being redeemed, each check o r  o t h e r  
t r a n s f e r  of funds i s sued  f o r  such purpose s h a l l  b e a r  t he  
CUSIP number i d e n t i f y i n g ,  by i s s u e  and m a t u r i t y ,  t h e  
S e r i e s  1988 Bonds being redeemed with  t h e  proceeds of such 
check o r  o t h e r  t r a n s £  e r .  

redemption having been given i n  the  manner hereinabove provided,  t h e  
Ser ies  1988 Bonds, o r  p o r t i o n s  thereof ,  s h a l l  on t h e  d a t e  f i x e d  f o r  
redemption be deemed p a i d ,  and i n t e r e s t  on such S e r i e s  1988 Bonds, 
o r  p o r t i o n s  the reof ,  s h a l l  'cease t o  accrue;  and upon p r e s e n t a t i o n  
and surrender  of such S e r i e s  1988 Bonds a t  the  o f f i c e  s p e c i f i e d  i n  
such n o t i c e ,  such bonds, o r  por t ions  the reof ,  s h a l l  be p a i d  a t  t h e  
designated redemption p r i c e .  

Sect ion 3.10. F o r m  of Ser ies  1988 Bonds. The S e r i e s  1988 
Bonds s h a l l  be s u b s t a n t i a l l y  i n  the  form s e t  f o r t h  i n  Exhibi t  A 
at tached t h e r e t o  and incorporated h e r e i n  by r e f e r e n c e ,  wi th  such 
appropr ia te  v a r i a t i o n s ,  omissions and i n s e r t i o n s  a s  are permi t t ed  o r  
required by t h i s  Supplemental and Amendatory Ordinance o r  t h e  
Supplemental Resolut ion o r  a s  a r e  deemed necessary  by t h e  R e g i s t r a r  
and t h e  Ci ty ,  inc lud ing ,  i f  requested by t h e  O r i g i n a l  Purchaser ,  any 
v a r i a t i o n s  necessary t o  render  the  S e r i e s  1988 Bonds DTC-eligible. 

Sect ion 3.11. Dispos i t ion  of Proceeds of S e r i e s  1988 
Bonds. Upon t h e  i s suance  and de l ive ry  of t h e  S e r i e s  1988 Bonds, t h e  
City s h a i l  fo r thwi th  depos i t  the n e t  proceeds (after payment of 
underwriters ' discount  and insurance premium) thereof  as fo l lows  : 

A. The amount of t h e  S e r i e s  1988 Bond proceeds which, 
together  wi th  o t h e r  moneys o r  s e c u r i t i e s  deposi ted t h e r e i n  and t h e  
earnings  thereon, s h a l l  be s u f f i c i e n t  t o  accomplish re fund ing  of t h e  
designated por t ion  of t h e  P r i o r  Bonds (which amount shall. be s e t  , .  

f o r t h  i n  t h e  Escrow Deposit Agreement) s h a l l  be depos i t ed  i n  t h e  
Escrow Fund. 

B. The amount of Ser ies  1988 Bonds which s h a l l  be 
s p e c i f i e d  i n  the  Supplemental Resolution s h a l l  be  depos i t ed  wi th  the  
Depository Bank i n  t h e  S e r i e s  1988 Bonds Costs of Issuance Fund and 
s h a l l  b e  drawn ou t ,  used and appl ied by the City  so le ly  t o  pay c o s t s  
of i ssuance of t h e  S e r i e s  1988 Bonds and miscel laneous  c o s t s  of 
refunding the  P r i o r  Bonds a t  t h e  w r i t t e n  d i r e c t i o n  of t h e  City. 



Moneys n o t  t o  be appl ied immediately to pay such c o s t s  of issuance 
and refunding may be invested in accordance with t h i s  Supplemental 
and Amendatory Ordinance, s u b j e c t  however, t o  app l icab le  yield 
restrictions as may be i n  e f f e c t  under t h e  Code. I f  f o r  any reason 
such proceeds, or any p a r t  the reof ,  are n o t  necessary f o r ,  o r  are 
not applied t o  such purpose, such unapplied proceeds s h a l l  be 
t r a n s f e r r e d  by t h e  Ci ty  to the Construction Fund established by the  
Prior Ordinance. 

C. The balance of the proceeds of the S e r i e s  1988 Bonds 
s h a l l  be deposi ted i n  t h e  Construct ion Fund established by t h e  Prior 
Ordinance and applied t o  the a c q u i s i t i o n  and const ruct ion of 
a d d i t i o n s ,  betterments and improvements f o r  t h e  System a t  t h e  
d i r e c t i o n  of the Sanitary Board of t h e  C i t y .  



ARTICLE IV 

SYSTEM REVENUES; FUNDS AND ACCOUNTS 

Sect ion 4.01. Establishment of Funds Accounts with 
Depository x. I n  a d d i t i o n  t o  t h e  funds and accounts  he re to fore  
es tab l i shed  by t h e  P r i o r  Ordinance and the  Escrow Fund e s t a b l i s h e d  
by t h e  Escrow Deposit  Agreement, the following s p e c i a l  fund i s  
c rea ted  with, and s h a l l  be  h e l d  by, t h e  Depository Bank, segregated 
from a l l  o the r  funds and accounts  of t h e  Depository Bank o r  the  Ci ty  
and f r o m  each o t h e r ,  and used s o l e l y  f o r  the  purposes  provided 
here in :  

(1) S e r i e s  1988 Bonds Costs of Issuance Fund; and 

(2) Rebate Fund, 

Sect ion 4.02. Establishment of Funds and Accounts wi th  - 
Bond Commission. I n  a d d i t i o n  t o  t h e  funds and accounts he re to fore  - 
es tab l i shed  by the  P r i o r  Ordinance, the fol lowing s p e c i a l  fund is  
hereby es tab l i shed  w i t h  and s h a l l  be  held by t h e  Bond Commission: 

(1) S e r i e s  1988 Bonds Sinking Fund. 

Sec t ion  4.03. System Revenues and Applicat ion Thereof. 
So iong as any of t h e  S e r i e s  1988 Bonds s h a l l  be  Outstanding and 
unpaid, the  Ci ty  covenants as follows: 

A. The e n t i r e  Gross Revenues derived from t h e  opera t ion  
of t h e  System and all p a r t s  thereof s h a l l  be deposi ted by t h e  Ci ty  
i n  t h e  Revenue Fund. The Revenue Fund shall be kept separa te  and 
distinct from a l l  o the r  funds  of t h e  Ci ty  and t h e  Deposi tory  Bank 
and used only f o r  the  purposes and i n  the manner h e r e i n  provided. 
All Revenues a t  any time remaining on deposi t  i n  t h e  Revenue Fund 
s h a l l  be disposed of on ly  i n  t h e  following manner and order  of 
p r i o r i t y :  

(1) The Ci ty  shall f i r s t ,  each month, t r a n s f e r  from 
the Revenue Fund and Deposit  i n  t h e  Operation and 
Maintenance Fund an amount s u f f i c i e n t  t o  pay c u r r e n t  
Operating Expenses of the System. 

(2 )  Therea f te r ,  from the  moneys remaining i n  the  
Revenue Fund, the  C i t y  s h a l l  next: 

(i) On t h e  f i r s t  day of each month 
beginning on t h e  f i r s t  day of t h a t  month which 
is  7 months p r i o r  t o  t h e  f i r s t  i n t e r e s t  payment 



dare on the  Nonrefunded P r i o r  Bonds, appor t ion 
and set a p a r t  out  of t h e  Revenue Fund and remit  
t o  the Bond Commission, f o r  depos i t  i n  t h e  
Sinking Fund, a sum equal  to 1/6th of the  amount 
of i n t e r e s t  which w i l l  become due on t h e  
Nonrefunded P r i o r  Bonds on t h e  next ensuing 
semiannual i n t e r e s t  payment d a t e  and which 
i n t e r e s t  w i l l  n o t  be paid from t h e  Escrow Fund, 
less any investment ea rn ings  on sums previously  
deposited i n  t h e  Sinking Fund f o r  t h e  purpose of 
making i n t e r e s t  payments; provided,  t h a t  "next 
ensuing semiannual i n t e r e s t  payment date" s h a l l  
n o t  r e f e r  t o  the i n t e r e s t  payment dare on which 
any such depos i t  i s  made; 

(ii) On the  f i r s t  day of each month, remit  
t o  the Bond Commission for depos i t  i n  t h e  
Sinking Fund, o r  i n  the Redemption Account 
t h e r e i n  i f  t h e  Nonrefunded 'Prior Bonds next  
maturing are Term Bonds, a sum equal t o  1/12th 
of t h e  amount of p r i n c i p a l  which w i l l  mature o r  
be redeemed and become due on the  Nonrefunded 
P r i o r  Bonds on t h e  next  ensuing p r i n c i p a l  
payment o r  mandatory redemption da te  and which 
w i l l  no t  be  paid from t h e  Escrow Fund, less any 
investment earnings  on sums previously  deposited 
i n  the  Sinking Fund f o r  t h e  purpose of making 
p r i n c t p a l  payments; provided,  t h a t  "next ensuing 
p r i n c i p a l  payment o r  mandatory redemption date t t  
s h a l l  no t  r e f e r  t o  the p r i n c t p a l  payment or  
mandatory redemption date  on which any such 
depos i t  is  made; 

( i i i )  On t h e  first day of each month, 
beginning on t h e  first day o f  t h a t  month which 
is  13 months p r i o r  t o  the first p r i n c i p a l  
payment of t h e  S e r i e s  1988 Bonds, remit  t o  the 
Bond Commission f o r  depos i t  i n  the  S e r i e s  1988 
Bonds Sinking Fund, a sum equal  t o  1/12th of t h e  
amount of p r i n c i p a l  which w i l l  mature and become 
due on t h e  Series 1988 Bonds on t h e  next ensuing 
p r i n c i p a l  payment d a t e ,  l e s s  any investment 
earnings  on sums prev ious ly  deposited i n  t h e  
S e r i e s  1988 Bonds Sinking Fund for t h e  purpose 
of making p r i n c i p a l  payments ; provided, t h a t  
11 next ensuing p r i n c i p a l  payment o r  mandatory 

redemption date"  s h a l l  n o t  r e f e r  t o  the  
p r i n c i p a l  payment o r  mandatory redemption da te  
on which any such d e p o s i t  is made; and 



(iv) On the  f i r s t  day of each month, remit 
t o  t h e  Escrow Agent, t h e  amounts due i n  
accordance w i t h ' t h e  Escrow Deposit Agreement and 
the Investment Purchase Agreement. 

(3) The Ci ty  s h a l l .  a l s o ,  from t h e  Revenue Fund, 
remit  t o  t h e  Bond Commission on such da tes  o r  at: such 
o ther  tLmes, a s  the  Bond Commission s h a l l  r e q u i r e ,  such 
add i t iona l  sums as s h a l l  be necessary t o  pay t h e  f i s c a l  
agency charges due f o r  payfng the  Bonds and the i n t e r e s t  
thereon. 

(4) Moneys i n  the S e r i e s  1988 Bonds Sinking Fund 
s h a l l  be used only f o r  t h e  purposes of paying p r i n c i p a l  of 
and i n t e r e s t  on the  S e r i e s  1988 Bonds a s  the  same s h a l l  
become due. Pending such use;  such moneys s h a l l  be  
invested i n  accordance w i t h  A r t i c l e  V. 

(5) The City s h a l l  n o t  be  required t o  make any 
f u r t h e r  payments i n r o  t h e  S e r i e s  1988 Bonds Sinking Fund 
when the  aggregate amount of funds i n  t h e  S e r i e s  1988 
Bonds Sinking Fund i s  a t  l e a s t  equal  t o  t h e  aggregate  
p r i n c i p a l  amount of S e r i e s  1988 Bonds issued pursuant  t o  
t h i s  Supplemental and Amendatory Ordinance then 
Outstanding, p l u s  the  amount of i n t e r e s t  due o r  t h e r e a f t e r  
t o  become due on the  S e r i e s  1988 Bonds then Outstanding.  

( 6 )  The payments i n t o  t h e  Ser ies  1988 Bonds Sinking 
Fund s h a l l  be made on t h e  f i r s t  day of each month, except 
t h a t ,  when the first day of any month s h a l l  be a Saturday,  
Sunday o r  l e g a l  hol iday,  t h e n  such payments s h a l l  be  made 
on the  nex t  succeeding bus iness  day, and a l l  such payments 
s h a l l  be remi t t ed  t o  t h e  Bond Commission with appropr ia te  
i n s t r u c t i o n s  a s  t o  t h e  custody, use and a p p l i c a t i o n  
thereof c o n s i s t e n t  wi th  t h e  provis ions  o f  t h i s  
Supplemental and Amendatory Ordinance. 

(7) Except as express ly  changed h e r e i n ,  a11 
provis ions  of A r t i c l e  I V  of t h e  P r i o r  Ordinance s h a l l  
remain i n  f u l l  fo rce  and e f fec t .  

(8) I f  on any monthly payment d a t e  the  Revenues of 
the  System a r e  i n s u f f i c i e n t  t o  make t h e  required d e p o s i t s  
a s  descr ibed i n  Sect ion 4.03 (A) (2) hereof ,  the  de f ic iency  
s h a l l  be incurred and made up on a p a r i t y  b a s i s  on t he  
next ensuing payment d a t e s  by payments i n  add i t ion  t o  the 
payments which a r e  otherwise  required t o  be made on such 
ensuing payment dates .  



B. The Bond Comission I s  hereby designated a s  the 
fiscal agent for the administrat ion of the Series 1988 Bonds Sinking 
Fund created hereunder, and a l l  amounts required for sa id  
Series 1988 Bonds Sinking Fund s h a l l  be remitted t o  the Bond 
Commission from sa id  Revenue Fund and from the proceeds of the sale 
of the Ser ies  1988 Bonds, as provided i n  Sect ion 3.11, by the City 
a t  the times provided herein. All remittances made by the C i t y  t o  
t h e  Bond Commission s h a l l  clearly ident i fy  the fund o r  account i n t o  
which each amount is  t o  be deposited. 

C. The moneys on deposit  in the Revenue Fund i n  excess 
of the sum fnsured by t h e  maximum amounts insured by t he  FDIC sha l l  
a t  a l l  times be  secured, t o  the f u l l  extent thereof i n  excess of 
such insured sum, by Government Obligations o r  by o ther  Qualified 
Investments as s h a l l  be e l i g i b l e  a s  securi ty  f o r  deposits of 
municipal funds under the  laws of the Sta te .  

D. Anything to t he  contrary herein notwithstanding, when 
the  aggregate sum i n  the  Se r i e s  1988 Bonds Sinking Fund is  
s u f f i c i e n t  t o  pay and redeem all the  Series  1988 Bonds Outstanding 
and all i n t e r e s t  accrued and t o  accrue thereon and any applicable 
redemption premiums, the  City s h a l l  cause a l l  the Ser i e s  1988 Bonds 
t o  be paid o r  cal led and redeemed a t  the e a r l i e s t  practicable date 
permitted pursuant t o  t he  provisions hereof as t o  redemption of 
Series 1988 Bonds. 



ARTICLE V 

INVESTMENTS; NON-ARBITRAGE; 
REBATES OF EXCESS INVESTMENT EARNINGS 

Section 5.01. Investments. The City shall invest and 
reinvest, and shall instruct the Bond Commission and the Depository 
Bank to invest: and reinvest, any moneys held as a part of the funds 
and accounts created by this Supplemental and Amendatory Ordinance 
in Qualified Investments to the fullest extent possLble under 
applicable laws, this Supplemental and Amendatory Ordinance, the 
need for such moneys for the purposes set forth herein and the 
specific restrictions and provisions set forth in this section. 

Except as provided below, any investment shall be held in 
and at all times deemed a part of the fund or account in which such 
moneys were originally held, and the interest accruing thereon and 
any profit or loss realized from such investment shall be credited 
or charged to the appropriate fund or account. The City shall sell 
and reduce to cash a sufficient amount o f  such investments whenever 
the cash balance in any fund or account is insufficient to make the 
payments required from such fund or account, regardless of the loss 
on such liquidation. The City may make any and all investments 
permitted by this section through the bond department of the 
Depository Bank. The Depository Bank shall not be responsible for 
any losses from such investments, other than for its own negligence 
or willful misconduct, 

The following specific provisions shall apply with respect 
to any investments made under this section: 

(A) In computing the amount in any fund or account, 
Qualified Investments shall be valued at the lower of the 
cost or the market price, exclusive of accrued interest. 
With respect to all funds and accounts, valuation shall 
occur monthly. 

(B) All amounts representing accrued and capitalized 
interest shall be held by the Bond Commission, pledged 
solely to the payment of interest on the Series 1988 Bonds 
and invested only in cash or Government Obligations 
maturing at such times and in such amounts as are 
necessary to match the interest payments to which they are 
pledged. 

(C) "Value," as used in this Section 5.01, means the 
value of any Qualified Investments calculated as follows: 



(i) As to Qualified Investments the bid 
and asked prices of which are published on a 
regular basis in The Wall Street journal (or, if 
not there, then in The New York Times) : the 
average of the b i d  and asked prices for such 
Qualified Investments so published on or most 
recently prior to such time of determination; 

(ii) As to Qualified Investments the bid 
and asked prices of which are not published on a 
regular basis  in The Wall. Street journal or The 
New York Times: the average b i d  price at such 
time of determination for such Qualified 
Investments by any two nationally recognized 
government securities dealers (selected by the 
Issuer in its absolute discretion) at the t-lme 
making a market i n  such Qualified Investments or 
the bid price published by a nationally 
recognized pricing service; 

(iii) As to certificates of deposit and 
bankers acceptances: the face amount thereof, 
plus accrued interest; and 

(iv) As to any Qualified Inves~ment not 
specified above: the value thereof established 
by prior agreement between the Issuer and AMBAC 
Indemnity . 
Section 5.02. Arbitrage. The City covenants that (i) it 

will restrict the use of the proceeds of the Series 1988 Bonds in 
such manner and to such extent as may be necessary, so that such 
Series 1988 Bonds will not constitute "arbitrage bondst1 under 
Section 148 of the Code and Regulations prescribed thereunder, and 
(ii) it will take all actions that may be required of it (including, 
without implied limitation, the timely filing of a Federal 
information return with respect: to such Series 1988 Bonds and 
continued compliance after the date of issuance of the Series 1988 
Bonds with the requirements of Section 148 of the Code and 
Regulations thereunder) so that the interest on such Series 1988 
Bonds will be and remain excluded from gross income for Federal 
income tax purposes, and will not take any actions which would 
adversely affect such exclusion. 

Section 5.03. Rebate of Excess Investment Earnings to the 
United States. In accordance with Section 148(f) (4) (C) of the Code, -- 
the City covenants that it: is  a governmental unit with general 
taxing powers; that the Series 1988-~onds are not private activity 
bonds as defined in Section 141 of the Code; that: 95% or mote of the 



Net Proceeds of t h e  Ser ies  1988 Bonds a r e  t o  be used f o r  l o c a l  
governmental a c t i v i t i e s  of t h e  Ci ty  (or  of a governmental u n i t  t h e  
j u r i s d i c t i o n  of which i s  e n t i r e l y  within t h e  j u r i s d i c t i o n  of t h e  
Ci ty) ;  and t h a t  the  aggregate face amount of a l l  the  tax-exempt 
o b l i g a t i o n s  ( o t h e r  than p r i v a t e  a c t i v i t y  bonds a s  def ined i n  
Sec t ion  141 o f  t h e  Code) issued by t h e  C i t y  dur ing the  ca lendar  year  
i n  which t h e  S e r i e s  1988 Bonds a r e  i s s u e d  w i l l  not  exceed 
$5,000,000, determined i n  accordance w i t h  Sec t ion  148(f) (4 )  (C) of 
t h e  Code and t h e  Regulations promulgated thereunder.  For purposes 
of t h i s  S e c t i o n 5 . 0 3  and f o r  purposes of applying 
Sect ion 148 (2)  (4)  (C) of the  Code, . t he  C i t y  and a l l  e n t i t i e s  which 
i s s u e  o b l i g a t i o n s  on behalf  of t h e  C i t y  s h a l l  be t r e a t e d  as one 
i s s u e r ;  a l l  o b l i g a t i o n s  i s sued  by a subord ina te  e n t i t y  s h a l l ,  f o r  
purposes of applying t h i s  Sect ion 5.03 and Sect ion 148(f )  (4) (C) of  
t h e  Code t o  any o ther  e n t i t y  t o  which such e n t i t y  i s  subordinate ,  be 
t r e a t e d  as i s s u e d  by such o ther  e n t i t y ;  and an  e n t i t y  formed ( o r ,  t o  
t h e  e x t e n t  provided by the Secre ta ry ,  a s  s e t  f o r t h  i n  t h e  Code, 
a v a i l e d  of)  t o  avoid the  purposes of such Sect ion 148(£)(4) (C) of 
t h e  Code and a l l  o ther  e n t i t i e s  b e n e f i t i n g  thereby s h a l l  be  t r e a t e d  
a s  one i s s u e r .  

Notwithstanding t h e  foregoing,  i f  i n  fact the C i t y  i s  
s u b j e c t  t o  t h e  reba te  requirements of Sec t ion  148(f) of t h e  Code, 
and n o t  exempted from such requirements,  t h e  C i t y  s h a l l  t a k e  t h e  
fol lowing a c t i o n s  : 

A .  EARNINGS FUND AND REBATE FUND. A l l  i n t e r e s t  earnings  
and p r o f i t s  on amounts i n  a l l  funds and accounts  e s t a b l i s h e d  under 
t h i s  Supplemental and Amendatory Ordinance, o the r  than ( i )  i n t e r e s t  
ea rn ings  and p r o f i t s  on any funds re fe renced  i n  Subsection C ( 5 )  of 
this Sec t ion  i f  such earnings  i n  any Bond Year a r e  l e s s  than 
$100,000 which s h a l l  be r e t a i n e d  i n  t h e  fund o r  account from which 
such earnings  o r  p r o f i t s  arose  t o  the e x t e n t  not  o therwise  provided 
h e r e i n ,  ( i i )  i n t e r e s t  earnings and p r o f i t s  on amounts i n  funds and 
accounts  which do n o t  c o n s t i t u t e  Gross Proceeds, and ( i i i )  i n t e r e s t  
ea rn ings  and p r o f i t s  on t h e  Rebate Fund s h a l l ,  upon r e c e i p t  by t h e  
Depository Bank, be deposited i n  t h e  Earnings Fund. I n  add i t ion ,  
a l l  i n t e r e s t  earnings  and p r o f i t s  on Gross Proceeds i n  funds  he ld  by 
the  C i t y  s h a l l ,  upon r e c e i p t ,  be p a i d  t o  t h e  Depository Bank f o r  
d e p o s i t  i n  t h e  Earnings Fund. Annually, on o r  be fore  the 30th day 
fol lowing t h e  end of each Bond Year o r  on t h e  preceding bus iness  day 
i n  t h e  event t h a t  such day is  no t  a bus iness  day (or  such e a r l i e r  
d a t e  as may be required by t h e  Code), t h e  Depository Bank shall.  
t r a n s f e r  from t h e  Earnings Fund t o  the Rebate Fund f o r  purposes of 
u l t i m a t e  payment t o  the United S t a t e s  an amount equal  t o  Excess 
Investment Earnings, a l l  a s  more p a r t i c u l a r l y  descr ibed i n  t h i s  
Sec t ion .  Following the  t r a n s f e r  referenced i n  the preceding 
sen tence ,  t h e  Depository Bank s h a l l  t r a n s f e r  all amounts remaining 
i n  t h e  Earnings Fund t o  be  used f o r  t h e  payment of Debt Service  on 



the next interest payment date and for such purpose, Debt Service 
due from the Ciry on such date shall be credited by an amount equal 
to the amount so transferred. Notwithstanding the foregoing, the 
City shall withdraw moneys from  he Earnings Fund, if needed fur the 
purpose of paylng Debt Service or principal of or interest on the 
Series 1988 Bonds. In the event of withdrawal of any moneys from 
the Earnings Fund the City shall restore such withdrawal from the 
first Gross Revenues available theref or, after payment of Debt 
Service or principal of or interest on the Series 1988 Bonds. 

B. DUTIES OF CITY IN GENERAL. The City shal l  calculate 
Excess Investment Earnings in accordance with Subsection C and shall 
assure payment of an amount equal to Excess Investment Earnings to 
the United States in accordance with Subsections D and E. 

C. CALCULATION OF EXCESS INVESTMENT EARNINGS. Wf thin 
30 days following the last day of the first Bond Year, the City 
shall calculate, and shall provide written notice to the Original 
Purchaser and Depository Bank of, the Excess Investment Earnings 
referenced in clause (A) of the definttion of Excess Investment 
Earnings. Thereafter, within 30 days following the last day of each 
Bond Year and within 30 days following the maturity date of the 
Series 1988 Bonds, the City shall calculate, and shall provide 
written notice to the Original Purchaser and Depository Bank of, the 
amount of Excess Investment Earnings. Said calculations shall be 
made or caused to be made by the City in accordance with the 
following: 

(1) Except as provided in (2), in determining the 
amount described in clause A ( i )  of the definition of 
Excess Investment Earnings, the aggregate amount earned on 
Nonpurpose Investments shall include (i) all income 
realized under federal income tax accounting principles 
(whether or not the person earning such income is subject 
to federal income tax) with respect to such Nonpurpose 
Investments and with respect to the reinvestment of 
investment receipts from such Nonpurpose Investments 
(without regard to the transaction costs  incurred in 
acquiring, carrying, selling or redeeming such Nonpurpose 
Investments), including, but not limited to, gain or loss 
realized on the disposition of such Nonpurpose Investments 
(without regard to when such gains are taken into account 
under Section 453 of the Code relating to taxable yeas of 
inclusion of gross income), and income under Section 1272 
of the Code (relating to original issue discount) and 
(ii) any unrealized gain or loss as of the date of 
retirement of the Series 1988 Bonds in the event that any 
Nonpurpose Investment is retained after such date. 



(2)  I n  determining the amount described i n  
clause (A) of t he  def in i t ion  of Excess Investment 
Earnings, Investment Property s h a l l  be t rea ted  a s  acquired 
f o r  i t s  f a i r  market value a t  t he  time i t  becomes a 
Nonpurpose Investment, so t h a t  gain o r  loss on the  
disposi t ion of such Investment Property s h a l l  be computed 
with reference t o  such f a i r  market value as i t s  adjusted 
bas is .  

(3)  In  determining the amount described i n  
clause (A) ( i i )  'of the def Fnition of Excess Investment 
Earnings, the  Yield on the Ser ies  1988 Bonds s h a l l  be 
determined based on the ac tua l  Yield of the  S e r i e s  1988 
Bonds during the period between the  Closing Date of the 
Ser ies  1988 Bonds and the  date  the  computation i s  made 
(with adjustments fo r  o r ig ina l  i s sue  discount o r  premium). 

(4) I n  determining the amount descr ibed i n  
clause (B) of the def in i t ion  of  Excess Investment,  
Earnings, all income a t t r i bu tab le  t o  the excess described 
i n  clause (A) of s a id  de f in i t i on  must be taken i n t o  
account, whether o r  not tha t  income exceeds the Yield of 
the Series  1988 Bond, and no amount may be t r e a t e d  as  
"negative arbi t rage."  

( 5 )  I n  determining the amount of Excess Investment: 
Earnings, there s h a l l  be excluded any amount earned on any 
fund o r  account which i s  used primarily t o  achieve a 
proper matching of revenues and Debt Service wi th in  each 
Bond Year and which i s  depleted a t  l e a s t  once a year 
except f o r  a reasonable carryover amount not i n  excess of 
the greater  of 1 year 's  earnings on such fund o r  account 
o r  1112th of annual Debt Service a s  well  as amounts earned 
on s a i d  earnings if the gross earnings on such fund or 
account f o r  the  Bond Year i s  l e s s  than $100,000. 

D. PAYMENT TO THE UNITED STATES. The C i ty  s h a l l  d i r ec t  
rhe Depository Bank t o  pay from the Rebate Fund an amount equal t o  
Excess Investment Earnings t o  the United S ta t e s  in fns ta l lments  with 
the f i r s t  payment t o  be made not l a t e r  than 30 days a f t e r  the end of 
the 5 th  Bond Year and with subsequent payments t o  be  made not l a t e r  
than 5 years a f t e r  the preceding payment was due. The City sha l l  
assure t h a t  each such installment i s  i n  an amount equal  t o  a t  l e a s t  
90Z of the Excess Investment Earnfngs with respect  t o  the Gross 
Proceeds a s  of the close of the computation period. Not: l a t e r  than 
60 days a f t e r  the  retirement of the  Series  1988 Bonds, the City 
s h a l l  d i r e c t  the Depository Bank t o  pay from the Rebate Fund t o  the 
United States 100% of the theretofore unpaid Excess Investment 
Earnings i n  the Rebate Fund. In  the event t h a t  there  are any 



amounts remaining in the Rebate Fund following the payment required 
by the preceding sentence, the Depository Bank sha l l  pay said 
amounts to the City to be used for any lawful purpose of the System. 

. The City shall remit: payments to the United States at the address 
prescribed by the Regulations as the same may be in time to time in 
effect with such reports and statements as may be prescribed by such 
Regulations. In the event that, for any reason, amounts in the 
Rebate Fund are insufficient to make the payments to the 
United States  which are required by this Subsection D, the City 
shall assure chat such payments are made by the City to the 
United S t a t e s ,  on a timely basis, from any funds lawfully available 
theref or. 

E. FURTHER OBLIGATIONS OF ISSUER. The City shall assure 
that Excess Investment Earnings are not paid or dlsbursed except as 
required in this Section. To that end the City shall assure that 
investment transactions are on an arm's length basis and that 
Nonpurpose Investments are acquired at their fair market value. In 
the event that Nonpurpose Investments consist of certificates of 
deposit or investment contracts, investment in such Nonpurpose 
Investments shall be made in accordance with the procedures 
described in applicable Regulations as from time to time in effect. 
The Depository Bank shall keep the moneys in the Earnings Fund and 
Rebate Fund invested and reinvested to the fullest extent 
practicable in Government Obligations wfth maturities consonant with 
the required use thereof and investment profits and earnings shall 
be credited to the account of such fund on which earned. 

F. MAINTENANCE OF RECORDS. The City shall keep, and 
retain for a period of 6 years following the retirement of the 
Series 1988 Bonds, records of the determinations made pursuant to 
this Section 5.03. 

G. INDEPENDENT CONSULTANTS. In order to provide for the 
administration of this Section 5.03, the City and the Depository 
Bank (at the expense of the City) may provide for the employment of 
independent attorneys, accountants or consultants compensated on 
such reasonable basis as the City or the Depository Bank may deem 
appropriate. 

H. FURTHER AGREEMENT. Notwithstanding the foregoing, 
the City further covenants to comply wfth a l l  Regulations from time 
to time in effect and applicable to the Series 1988 Bonds as may be 
necessary in order to fully comply with Section 148(f) of the Code, 
and to the extent necessary to comply with such Regulations, to take 
such actions, or refrain from taking such actions as may be 
necessary, regardless of whether such actions may be contrary to any 
of the provisions of this Section 5.03. 



ARTICLE VL 

ADDITIONAL COVENANTS OF THE CITY 

Sec t ion  6.01. General Covenants of the City. A l l  the  
covenants, agreements and provis ions  of t h i s  Supplemental and 
Amendatory Ordinance s h a l l  be and c o n s t i t u t e  v a l i d  and l e g a l l y  
binding covenants of t h e  C i t y  and s h a l l  be enforceable  i n  any cour t  
of competent j u r i s d i c t i o n  by any Holder o r  Holders of t h e  
S e r i e s  1988 Bonds, a s  p resc r ibed  by A r t i c l e  V I I .  I n  a d d i t i o n  t o  t h e  
other  covenants, agreements and provis ions  o f  t h i s  Supplemental and 
Amendatory Ordinance, t h e  C i t y  hereby covenants and a g r e e s  w i t h  t h e  
Holders of t h e  Series 1988 Bonds, a s  h e r e i n a f t e r  provided i n  this 
A r t i c l e  V I .  All such covenants,  agreements and p rov i s ions  s h a l l  be 
i r revocab le ,  except as provided here in ,  a s  long a s  any of s a i d  
S e r i e s  1988 Bonds, o r  t h e  i n t e r e s t  thereon, i s  Outstanding and 
unpaid. 

Sect ion 6.02. S e r i e s  1988 Bonds t o  be Indebtedness  of 
the City. The S e r i e s  1988 Bonds s h a l l  no t  be  o r  c o n s t i t u t e  an - 
indebtedness of t h e  Ci ty  wi th in  t h e  meaning of any c o n s t i t u t i o n a l ,  
s t a t u t o r y  o r  c h a r t e r  l i m i t a t i o n  of indebtedness but  s h a l l  b e  payable 
s o l e l y  from the  Revenues of the  System, t h e  moneys i n  t h e  
Ser ies  1988 Bonds Sinking Fund o r  t h e  unexpended proceeds of t h e  
S e r i e s  1988 Bonds a l l  as h e r e i n  provided. No Holder o r  Holders of 
any S e r i e s  1988 Bonds i s s u e d  hereunder s h a l l  ever have t h e  r i g h t  t o  
compel t h e  exerc i se  of t h e  taxing power of t h e  City t o  pay s a i d  
Ser ies  1988 Bonds a r  t h e  i n t e r e s t  thereon. 

Sect ion 6.03. S e r i e s  1988 Bonds Secured by Pledge of Net 
Revenues on P a r i t y  w i t h  P r i o r  Bonds. The paymart of the debt 
s e r v i c e  of a11 of t h e  S e r i e s  1988 Bonds issued hereunder s h a l l  be 
secured fo r thwi th  equa l ly  and r a t a b l y  by a f i r s t  l i e n  on t h e  Net 
Revenues der ived from t h e  operat ion of t h e  System, t o  t h e  ex ten t  
necessary t o  make t h e  payments required under Sect ion 4 .03  b u t  on a 
p a r i t y  w i t h  respec t  t o  lien on and sources of  and s e c u r i t y  f o r  
payment with t h e  P r i o r  Bonds ( including payments t o  b e  made pursuant 
t o  the  Investment Purchase Agreement). The Net Revenues derived 
from the  System, i n  an amount s u f f i c i e n t  to pay the principal of and 
i n t e r e s t  on t h e  S e r i e s  1988 Bonds h e r e i n  author ized,  and t o  make t h e  
payments i n t o  t h e  S e r i e s  1988 Bonds Sinking Fund, and a l l  o t h e r  
payments provided f o r  i n  t h i s  Supplemental and Amendatory Ordinance, 
a r e  hereby i r revocab ly  pledged i n  the manner provided in t h i s  
Supplemental and Amendatory Ordinance t o  t h e  payment of t h e  
p r i n c i p a l  of t h e  S e r i e s  1988 Bonds here in  author ized a s  the  same 
becomes due and f o r  the  o t h e r  purposes provided i n  t h i s  Supplemental 
and Amendatory Ordinance. 



Section 6.04. Tax Covenants. The City hereby fu r the r  
covenants and agrees a s  follows: 

A. PRIVATE BUSINESS USE LIMITATION. The City s h a l l  
assure t h a t  (i) not i n  excess of ZOX of the N e t  Proceeds of t h e  
Ser ies  1988 Bonds a re  used f o r  Pr iva te  Business Use i f ,  i n  addition, 
the payment of more than 10% of the p r inc ipa l  o r  10% of the i n t e r e s t  
due on the Se r i e s  1988 Bonds during the  term thereof is, under the 
terms of the  Ser ies  1988 Bonds or  any underlying arrangement, 
d i r e c t l y  o r  i n d i r e c t l y ,  secured by any i n t e r e s t  i n  property used o r  
to  be used f o r  a Pr iva te  Business Use o r  i n  payments i n  respect of 
property used o r  t o  be used f o r  a Pr iva te  Business Use or i s  t o  be 
derfved f rom payments, whether or  not t o  the City, i n  respect of 
property o r  borrowed money used o r  t o  be used f o r  a Private  Business 
Use; and (ii) i n  the  event t h a t  both (A) i n  excess of 5% of the Net 
Proceeds of the Ser ies  1988 Bonds a r e  used f o r  a Private Business 
Use, and (B) an amount i n  excess of 5% of the pr incfpal  o r  5% of t he  
i n t e r e s t  due on the Series  1988 Bonds during t h e  term thereof is ,  
under the  terms of the Ser ies  1988 Bonds or any underlying 
arrangement, d i r e c t l y  o r  i nd i r ec t ly ,  secured by any i n t e r e s t  i n  
property used or  t o  be used f o r  sa id  Pr iva te  Business Use or  i n  
payments i n  respect  of property used o r  t o  be used for said Pr iva te  
Business U s e  or is t o  be derived f r o m  payments, whether or not t o  
the  City,  i n  respect of property o r  borrowed money used o r  t o  be 
used f o r  s a i d  Pr iva te  Business Use, then sa id  excess over said 5% of 
N e t  Proceeds of the Series  1988 Bonds used f o r  a Private  Business 
Use s h a l l  be used fo r  a Pr iva te  Business Use re la ted  t o  t h e  
governmental use of the Project ,  o r  i f  the Ser ies  1988 Bonds a r e  f o r  
the purpose of financing more than one pro jec t ,  a portion of t he  
Pro jec t ,  and s h a l l  not exceed the  proceeds used f o r  the governmental 
use of t h a t  port ion of the Projec t  t o  which such Private  Business 
Use i s  re la ted .  

B. PRIVATE LOAN LIMITATION. The C i t y  s h a l l  assure t h a t  
no t  i n  excess of the  Lesser of 5%' of the Net Proceeds of the  
Ser ies  1988 Bonds o r  $5,000,000 a r e  used, d i r e c t l y  o r  ind i rec t ly ,  t o  
make o r  finance a loan (other than Loans cons t i tu t ing  Nonpurpose 
Investments) t o  persons other  than s t a t e  or  l o c a l  government un i t s .  

C. FEDERAL G U W T E E  PROHIBITION. The City s h a l l  no t  
take any ac t ion  o r  permit o r  s u f f e r  any ac t ion  t o  be taken i f  the 
r e s u l t  of t he  same would be t o  cause the Series  1988 Bonds t o  be 
d i r e c t l y  o r  i nd i r ec t ly  "federal ly  guaranteed" within the meaning of 
Section 149(b) of the Code and Regulations promulgated thereunder. 

D. INFORMATION RETURN. The City w i l l  file a11 
statements,  instruments and r e tu rns  necessary to  assure t he  
tax-exempt s t a t u s  of the Ser ies  1988 Bonds and the in t e re s t  thereon, 



including without limitation, the information re turn r equf red under 
Section 149 (e )  of the Code. 

E. FURTRER ACTIONS. The City will take all actions that 
may be required of it so that the interest on the Series 1988 Bonds 
will be and remain excludable from gross income for federal income 
tax purposes, and will not take any actions which would adversely 
affect such exclusion. 

Section 6.05. Designation of Series 1988 Bonds as 
Qualified Tax-Exempt Obligations.  he City and all subordinate 
entities do not reasonably expect to issue more than $10,000,000 of 
tax-exempt obligations during the calendar year 19  88 and hereby 
designates the Series 1988 Bonds as "qualified tax-exempt 
obligations," as defined in Section 265(b) (3) (B) of the Code. 

Section 6.06. Covenants Relating to Municipal BDnd 
Insurance Policy. In order to obtain a ~unicT~a1 Bond Insurance 
Policy from W A C  Indemnity and therefore, lower interest rates on 
the Series 1988 Bonds, the Issuer hereby further covenants, at the 
request of hMBAC Indemnity, such covenants to be controlling, 
notwithstanding any other provision of this Supplemental and 
Amendatory Ordinance, as follows: 

A. CONSENT OF AMBAC INDEMNITY. Any provision of 
this Supplemental and Amendatory Ordinance expressly 
recognizing or granting rights in or to AMBAC Indemnity 
may not be amended in any manner which affects the rights 
of AM3AC Indemnity hereunder without the prior written 
consent of AMBAC Indemnity. ' 

B. CONSENT OF AMBAC INDEMNITY IN ADDITION TO 
BONDHOLDER CONSENT. Unless otherwise provided in this 
Section 6.05, AMBAC Indemnity's consent shall be required 
in addition to Bondholder consent, when required, for the 
purposes of execution and delivery of any supplemental 
ordinance or any other action requiring Bondholder consent 
under this Sypplemental and Amendatory Ordinance. 

C. CONSENT OF. AMBAC INDEMNITY UPON DEFAULT. 
Anything in this Supplemental and Amendatory Ordinance to 
the contrary . notwithstaadlng, upon the occurrence and 
continuance of an Event of Default, AMBAC Indemnity shall 
be entitled to control and direct the enforcement of all 
rights and remedies granted to the Bondholders, including, 
without limitation, acceleration of the principal of the 
Bonds as described in this Supplemental and Amendatory 
Ordinance and the right to annul any declaration of 



acceleration, and AMBAC Indemnity shall. also be  e n t i t l e d  
t o  approve a l l  waivers of Events of Default. 

D .  ACCELERATION. Upon the occurrence of an Event 
of Default ,  any Bondholder may, with the consent o f  AFIBAC 
Indemnity, and the Bondholders shall, at: the d i r ec t ion  of 
AMBAG Indemnity, by wr i t ten  not ice  to the Issuer and AMBAC 
Indemnity, declare the  p r inc ipa l  of the Series 1988 Bonds 
t o  b e  immediately due and payable, whereupon tha t  port ion 
of the pr inc ipa l  of the Serie's 1988 Bonds thereby coming 
due and the i n t e r e s t  thereon accrued t o  the da t e  of 
payment: sha l l ,  without f u r t h e r  act ion,  become and be 
immediately due and payable, anything i n  t h i s  Supplemental 
and Amendatory Ordinance, or  i n  the Series 1988 Bonds t o  
the  contrary notwithstanding. 

E. NOTICES TO BE GIVEN TO AMBAC INDEMNITY. While 
the Municipal Bond Insurance Policy is  i n  e f f e c t ,  the 
I ssuer  shall furn ish  t o  AMBAC Indemnity: 

( i )  A s  soon a s  pract icable  a f t e r  the  
f i l i n g  thereof ,  a copy of any f i nanc ia l  
statement of t he  Issuer  and a copy of any aud i t  
and annual report  of the Issuer;  

( i i )  A copy of any not ice t o  be given t o  
the reg is te red  owners of t he  Series  1988 Bonds, 
including, without l imi ta t ion ,  notice of any 
redemption o f  o r  defeasance of Series  1988 
Bonds, and any c e r t i f i c a t e  rendered pursuant t o  
t h i s  Supplemental and Amendatory Ordinance, 
r e l a t i n g  t o  t he  secu r i ty  for the Series 1988 
Bonds; and 

( i i i )  Such add i t i ona l  information i t  may 
reasonably request .  

The I ssuer  w i l l  permit AMBAC Indemnity t o  d iscuss  the 
affairs, f inances and accounts of the  I ssuer  o r  any 
information AMBAC Indemnity may reasonably request  
regarding the  secu r i ty  fo r  the Series 1988 Bonds with  
appropriate o f f i c e r s  of the  Issuer .  The Issuer  w i l l  
permit AMBAC Indemnity t o  have access to  and t o  make 
copies of a l l  books and records r e l a t i ng  t o  the 
Series  1988 Bonds a t  any reasonable time. 

AMBAC Indemnity shall have the  r i gh t  t o  d i r e c t  
an accounting a t  the I s sue r ' s  expense, and the I s sue r ' s  
f a i l u r e  t o  comply with such d i r ec t ion  within 30 days a f t e r  



r e c e i p t  of w r i t t e n  n o t i c e  of t h e  d i r e c t i o n  from AMBAC 
Indemnity s h a l l  be deemed an Event of Default  hereunder; 
provided, however, t h a t  i f  compliance cannot occur wi th in  
such period,  then such per iod w i l l  be  extended so long as 
compliance i s  begun wi th in  such per iod and d i l i g e n t l y  
pursued, but only i f  such extension would not  m a t e r i a l l y  
adversely  a f f e c t  the  i n t e r e s t s  of any r e g i s t e r e d  owner of 
t h e  Ser ies  1988 Bonds. 

Notwithstanding any o t h e r  provis ion of t h i s  
Supplemental and Amendatory Ordinance, the  I s s u e r  s h a l l  I 
immediately n o t i f y  M A C  Indemnity i f  a t  any t ime t h e r e  

!&&-"' 
a r e  i n s u f f i c i e n t  moneys t o  make any payments of p r i n c i p a l  j 
and/or i n t e r e s t  as requ i red  and immediately upon t h e  
occurrence of any Event of Defaul t  hereunder. 

F. PAYMENT PROCEDURE PURSUANT TO MUNICIPAL BOND 
INSURANCE POLICY. A s  long a s  the  Municipal Bond Insurance 
Pol icy shall be i n  f u l l  f o r c e  and e f f e c t ,  t h e  I s s u e r  and 
any Paying Agent agree  t o  comply wi th  t h e  fol lowing 
provisions: 

(a) I f  5 days p r i o r  t o  an i n t e r e s t  payment d a t e  the  
Paying Agent determines t h a t  t h e r e  w i l l  be i n s u f f i c i e n t  
funds i n  the  funds and accounts es tab l i shed  under  the 
Ordinance t o  pay t h e  p r i n c i p a l  o f  o r  i n t e r e s t  on t h e  
Ser ies  1988 Bonds on such i n t e r e s t  payment d a t e ,  the  
Paying Agent s h a l l  s o  n o t i f y  W A C  Indemnity, Such n o t i c e  
s h a l l  spec i fy  t h e  amount of t h e  an t i c ipa ted  d e f i c i e n c y ,  
the  Ser ies  1988 Bonds t o  which such def ic iency  i s  
appl icable  and whether such Serfes 1988 Bonds w i l l  b e  
d e f i c i e n t  a s  t o  p r i n c i p a l  o r  i n t e r e s t ,  o r  both. I f  t h e  
Paying Agent has  no t  so  notified AMBAC Indemnity 5 days 
p r i o r  t o  an i n t e r e s t  payment da te ,  AMBAC Indemnity w i l l  
make payments of p r i n c i p a l  o r  i n t e r e s t  due on the 
Ser ies  1988 Bonds on o r  be fore  t h e  5 th  business  day next  
following the  d a t e  on which AMBAC Indemnity s h a l l  have 
received n o t i c e  of nonpayment from the  Paying Agent. 

(b) The Paying Agent s h a l l ,  a f t e r  giving n o t i c e  t o  
AMBAC Indemnity a s  provided i n  (a) above, make a v a i l a b l e  
t o  AMBAC Indemnity and, a t  A . A C  lndemnityrs  d i r e c t i o n ,  t o  
the  United S t a t e s  Trus t  Company of New York, a s  insurance 
t r u s t e e  f o r  AMBAC Indemnity o r  any successor insurance 
t r u s t e e  ( t h e  "Insurance Trustee") ,  the r e g i s t r a t i o n  books 
of the  I s suer  maintained by the Regis t ra r  o r  Paying Agent 
and a l l  records r e l a t i n g  t o  t h e  funds and accounts  
maintained under t h e  Ordinance. 



(c) The Paying Agent s h a l l  provide AMBAC Indemnity 
and the Insurance Trustee with a l is t  of regis tered owners 
of Ser ies  1988 Bonds e n t i t l e d  t o  receive p r i n c i p a l  o r  
i n t e r e s t  payments from AMBAC Indemnity under the  terms of 
the Municipal Bond Insurance Policy, and s h a l l  make 
arrangements wLth the Insurance Trustee (i) to  mai l  checks 
or d r a f t s  t o  t he  reg is te red  owners of Series  1988 Bonds 
e n t i t l e d  t o  receive f u l l  o r  p a r t i a l  i n t e r e s t  payments from 
AMBAC Indemaity and ( i f )  t o  pay pr inc ipa l  upon Se r i e s  1988 
Bonds surrendered t o  t h e  Insurance Trustee by the  
reg is te red  owners of Ser ies  1988 Bonds en t i t l ed  t o  receive 
f u l l  o r  p a r t i a l  p r inc ipa l  payments from M A C  Indemnity. 

(d) The Faying Agent s h a l l ,  a t  the  rime it  provides 
not ice  t o  AMBAC Indemnity pursuant t o  (a) above, no t i fy  
reg is te red  owners o f  Ser ies  1988 Bonds en t i t l ed  t o  receive 
the  payment of p r inc ipa l  or i n t e r e s t  thereon from M A C  
Indemnity (i) as  t o  the  f a c t  of such ent i t lement ,  
( i i )  t ha t  AMBAC Indemnity w i l l  remit t o  them a l l  o r  a pa r t  
of the i n t e r e s t  payments next coming due upon proof of 
Bondholder ent i t lement  t o  i n t e r e s t  payments and del ivery 
t o  the Insurance Trustee, i n  form sa t i s f ac to ry  t o  the 
Insurance Trustee,  of an appropriate assignment of the 
reg is te red  owner's r i g h t  t o  payment, ( i i i )  t h a t  should 
they be e n t i t l e d  t o  receive f u l l  payment of principal.  from 
AMBAC Indemnity, they must surrender t h e i r  Series 1988 
Bonds (along with an approprfate i n s  rrument of assignment 
i n  form s a t i s f a c t o r y  to  the Insurance Trustee t o  permit 
ownership of such Ser ies  1988 Bonds to  be r eg i s t e r ed  i n  
the name of AMBAC Indemnity) for payment t o  the Insurance 
Txustee, and not  t he  Trustee or Paying Agent, i f  any, and 
( i v )  t h a t  should they be e n t i t l e d  to  rece ive  p a r t i a l  
payment of p r inc ipa l  from AMBAC Indemnity, they  must 
surrender t h e i r  Ser ies  1988 Bonds fo r  payment thereon 
f i r s t  t o  the Trustee or  Paying Agent, i f  any, who s h a l l  
note on such Ser ies  1988 Bonds the port ion of the  
pr inc ipa l  paid by the Paying Agent, and then, along with 
an appropriate  instrument of assignment i n  f o m  
sa t i s f ac to ry  t o  the  Insurance Trustee, t o  the Insurance 
Trustee,  which w i l l  then pay t h e  unpaid por t ion  of 
pr inc ipa l .  

(e) In  the event t h a t  the Paying Agent has  not ice  
t ha t  any payment of p r inc ipa l  of or  i n t e r e s t  on a 
Series  1988 Bond which has become due f o r  payment and 
which i s  made t o  a Bondholder by or on behalf of the 
Issuer has been deemed a p re fe ren t i a l  t r a n s f e r  and 
theretofore recovered from its regis tered owner pursuant 
t o  the  United S ta t e s  Bankruptcy Code by a t r u s t e e  i n  



bankruptcy i n  accordance with the f i n a l ,  nonappealable 
order of a court  having competent j u r i sd i c t ion ,  the Paying 
Agent s h a l l ,  a t  the time AMBAC Indemnity i s  n o t i f i e d  
pursuant t o  (a) above, no t i fy  a l l  reg is te red  owners t h a t  
i n  the event t ha t  any regis tered owner's payment i s  so 
recovered, such regis tered owner w i l l  be e n t i t l e d  t o  
payment from AMBAC Indemnity t o  the extent: of such 
recovery i f  su f f i c i en t  funds a re  not otherwise ava i lab le ,  
and the Paying Agent s h a l l  furnish t o  AMBAC Indemnity i t s  
records evidencing the payments of p r inc ipa l  of and 
i n t e r e s t  on the Series  1988 Bonds which have been made by 
the Paying Agent and subsequently recovered from 
regis te red  owners and t h e  dates  on which such payments 
were made. 

(f) In addit ion t o  those r i g h t s  granted AMBAC 
Indemnity under this Supplemental and Amendatory 
Ordinance, AMBAC Indemnity s h a l l ,  t o  t he  extent  i t  makes 
payment of pr inc ipa l  of or i n t e r e s t  on Se r i e s  1988 Bonds, 
become subrogated to  the rights of the r e c i p i e n t s  of such 
payments i n  accordance with the terms of the  Municipal 
Bond Insurance Policy, and t o  evidence such subrogation 
( i )  i n  the  case of subrogation as  to claims f o r  pas t  due 
i n t e r e s t ,  the Registrar o r  Paying Agent s h a l l  note  AMBAC 
Indemnity's r i gh t s  a s  subrogee on the r e g i s t r a t i o n  books 
of the I ssuer  maintained by the Registrar  o r  Paying Agent 
upon rece ip t  f r o m  AMBAC Indemnity of proof of t he  payment: 
of i n t e r e s t  thereon t o  the  reg is te red  owners of the  
Series  1988 Bonds, and ( i i )  i n  the case of subrogation as 
t o  c l a i m  fo r  past due pr inc ipa l ,  the Regis t ra r  or  Paying 
Agent s h a l l  note AMBAC Indemnity's r i g h t s  a s  subrogee on 
the r eg i s t r a t i on  books of the Issuer  maintained by the 
Registrar  or  Paying Agent upon surrender of the 
Series  i988 Bonds by the  reg is te red  owners thereof 
together with proof of the payment of p r inc ipa l  thereof .  

Section 6.07. Rates. Pr ior  t o  t h e  enactment of t h i s  
Supplemental and Amendatory Ordinance, j u s t  and equrtable  rates or 
charges f o r  the use of the services  and f a c i l i t i e s  of the System 
have been f ixed and establ ished,  a l l  i n  the manner and form required 
by law, and a copy a£ such r a t e s  and charges so fixed and 
establ ished s h a l l  a t  a l l  times be kept on file i n  the o f f i c e  of  the 
c l e r k  of the City, which copy w i l l  be open t o  inspect ion by a l l  
in te res ted  pa r t i e s .  The schedule or r a t e s  and charges s h a l l  a t  a l l  
times be adequate t o  produce Net Revenues from the System su f f i c i en t  
to  make the prescribed payments i n t o  the funds and accounts created 
hereunder and t o  pay Operating Expenses. Such schedule of rates and 
charges s h a l l  be revised from t i m e  t o  time, whenever necessary, so 
t h a t  the aggregate of the r a t e s  and charges w i l l  be su f f i c i en t  for  



such purposes. I n  order t o  assure full and continuous performance 
of this covenant with a margin f o r  contingencies and temporary 
unant icipated reduction i n  income and revenues, the C i t y  hereby 
covenants and agrees that the schedule of rates o r  charges from t i m e  
to  time i n  e f f e c t  s h a l l  be su f f i c i en t  t o  produce Net Revenues equal 
t o  not less than 125% of (i) the maximum annual debt service on the 
Bonds; and ( i i )  the amount due under the  Investment Purchase 
Agreement, in each Fiscal  Year, A l l  such rates and charges, i f  not 
paid when due, sha l l  cons t i tu te  a lien upon the  premises served by 
the System. 

The Issuer hereby covenants t o  increase the rates and 
charges f o r  the services and facilities of the  System within 
90 days, i n  the event tha t  the annual audi t  report: shows less than 
the above-required coverage, such increase t o  provide r a t e s  and 
charges s u f f i c i e n t  t o  produce such required coverage. 



ARTICLE V I I  

DEFAULTS AND REMTDIES 

Sec t ion  7.01. Events of Default .  Each of t h e  following -- 
events shall c o n s t i t u t e  an "Event of Default" w i t h  r e s p e c t  t o  t h e  
S e r i e s  1988 Bonds: 

(A) I f  d e f a u l t  occurs i n  t h e  due and punctual  
payment of t h e  p r i n c i p a l  of any S e r i e s  1988 Bond 
( including t h a t  por t ion represent ing i n t e r e s t  acc re ted  
thereon a t  matur i ty )  ; 

(B) I f  d e f a u l t  occurs i n  t h e  C i t y ' s  observance o f  
any of the covenants,  agreements o r  cond i t ions  on i t s  p a r t  
i n  t h i s  Supplemental and Amendatory O r d h a n c e  o r  any 
Supplemental Resolut i o n  o r  i n  the  S e r i e s  19 88 Bonds 
contained,  and such d e f a u l t  s h a l l  have continued f o r  a 
perfod of 30 days a f t e r  w r i t t e n  no t fce  s p e c i f y i n g  such 
d e f a u l t  and r e q u i r i n g  the  same t o  be  remedied s h a l l  have 
been given t o  t h e  Ci ty  by any S e r i e s  1988 Bondholder; o r  

(C)  I f  t h e  Ci ty  f i l e s  a p e t i t i o n  seeking 
reorgan iza t ion  o r  arrangement under t h e  f e d e r a l  bankruptcy 
laws o r  any o ther  appl icable  law of t h e  United S t a t e s  of 
America. 

Sec t ion  7.02. Enforcement. Upon t h e  happening and 
continuance of any Event of  Defaul t ,  any S e r i e s  1988 Bondholder may 
exerc i se  any a v a i l a b l e  remedy and b r ing  any a p p r o p r i a t e  a c t i o n ,  s u i t  
o r  proceeding t o . e n f o r c e  h i s  r i g h t s  and, i n  p a r t i c u l a r :  

(A) Bring suit: f o r  any unpaid p r i n c i p a l  o r  i n t e r e s t  
then due; 

(B) By mandamus o r  o the r  a p p r o p r i a t e  proceeding 
enforce a l l  rights of t h e  S e r i e s  1988 Bondholders, 
including t h e  r i g h t  t o  requ i re  t h e  Ci ty  t o  perform i t s  
d u t i e s  under t h e  Act and t h i s  Supplemental and Amendatory 
Ordinance; 

(C) Bring s u i t  upon t h e  S e r i e s  1988 Bonds; 

(D) By a c t i o n  a t  law or  b i l l  i n  e q u i t y  r e q u i r e  t h e  
Ci ty  t o  account a s  i f  i t  were t he  t r u s t e e  of an  express  
trust f o r  t h e  Series 1988 Bondholders; and 



(E) By act ion o r  b i l l  i n  equity enjoin any a c t s  i n  
v i o l a t i o n  of t h i s  Supplemental and Amendatory Ordinance or  
the r i g h t s  of the Series 1988 Bondholders. 

No remedy by the terms of t h i s  Supplemental and Amendatory 
Ordinance conferred upon or reserved t o  the Series  1988 Bondholders 
is intended to be exclusive of any other remedy, but each and every 
such remedy s h a l l  be cumulative and s h a l l  be i n  addi t ion t o  any 
o the r  remedy given t o  the Series 1988 Bondholders hereunder o r  now 
o r  h e r e a f t e r  ex is t ing  a t  law o r  by s t a t u t e .  

No delay or omission t o  exerc ise  any r i g h t  or power 
accruing upon any defaul t  o r  Event of Defaul t  s h a l l  impair any such 
r i g h t  o r  power or  sha l l  be construed t o  be a waiver of any such 
default or Event of Default or  acquiescence therein, and every such 
right and power may be exercised from t i m e  t o  time and as of ten  as 
may be  deemed expedient. 

No waiver of any defaul t  o r  Event of Default hereunder by 
the  Se r i e s  1988 Bondholders s h a l l  extend t o  o r  s h a l l  a f f e c t  any 
subsequent de fau l t  or Event of Default o r  s h a l l  impair any r igh t s  o r  
remedies consequent thereto. 

Section 7.03. Appointment of Receiver. I f  there be any 
Event: of Default  exis t ing and continuing, any Series 1988 Bondholder 
s h a l l ,  i n  addi t ion to a i l  other remedies of r i gh t s ,  have t h e  r i gh t  
by appropriate  l e g a l  proceedings t o  obta in  the appointment of a 
r ece ive r  t o  administer the System on behalf of the City,  with power 
t o  charge r a t e s ,  ren ta l s ,  f ee s  and o ther  charges s u f f i c i e n t  t o  
provide f o r  the  payment of the p r inc ipa l  of and i n t e r e s t  on the 
Series 1988 Bonds, the deposits i n t o  the funds and accounts hereby 
e s t ab l i shed  as  herein provided and the payment of Operating Expenses 
of the System and t o  apply such r a t e s ,  r en t a l s ,  fees ,  charges o r  
o the r  Revenues i n  conformity wi th  the  provisions of t h i s  
Supplemental and Amendatory Ordinance and t he  Act. 

The receiver  so appointed s h a l l  forthwith, d i r e c t l y  o r  by 
h i s  agents  and attorneys, enter  i n t o  and upon and take possession of 
all. f a c i l i t i e s  of s a i d  System and s h a l l  hold, operate, maintain, 
manage and control such f a c i l i t i e s ,  and each and every part thereof ,  
and i n  the  name of the City exercise  a l l  the  r i gh t s  and powers of 
t he  City with respect t o  sa id  f a c i l i t i e s  a s  the City i t s e l f  might 
do 

Whenever a l l  t h a t  i s  due upon t he  Series 1988 Bonds issued 
pursuant t o  t h i s  Supplemental and Amendatory Ordinance and i n t e r e s t  
thereon and under any covenants of t h i s  Supplemental and Amendatory 
Ordinance f o r  reserve, sinking or  other  funds and accounts and upon 
any o the r  obl igat ions and i n t e r e s t  thereon having a charge, l i e n  or 



encumbrance upon t h e  Revenues of the  System s h a l l  have been pa id  and 
made good, and a l l  d e f a u l t s  under t h e  p rov i s ions  of t h i s  
Supplemental and Amendatory Ordinance s h a l l  have been cured and made 
good, possession of t h e  System s h a l l  be surrendered t o  t h e  C i t y  upon 
t h e  e n t r y  of an o rder  of t h e  courr t o  t h a t  e f f e c t .  Upon any 
subsequent de fau l t ,  any S e r i e s  1988 Bondholder s h a l l  have t h e  same 
r i g h t  t o  secure the  f u r t h e r  appointment of a r e c e i v e r  upon any such 
subsequent de fau l t .  

Such r e c e i v e r ,  i n  the  performance of t h e  powers 
hereinabove conferred upon him, s h a l l  be under t h e  d i r e c t i o n  and 
supervis ion of the  cour t  making such appointment, s h a l l  a t  a l l  t imes  
be s u b j e c t  to the  o rders  and decrees of such c o u r t  and may be 
removed thereby and a successor  rece iver  appointed i n  t h e  d i s c r e t i o n  
of such cour t .  Nothing h e r e i n  contained s h a l l  l i m i t  o r  r e s t r i c t  t h e  
j u r i s d i c t i o n  of such c o u r t  t o  en te r  such other  and f u r t h e r  o r d e r s  
and decrees  as such c o u r t  may deem necessary o r  a p p r o p r i a t e  f o r  t h e  
e x e r c i s e  by the  r e c e i v e r  of any func t ion  n o t  s p e c i f i c a l l y  s e t  f o r t h  
he re in .  

Any rece iver  appointed as  provided h e r e i n  s h a l l  hold  and 
operate  the  System i n  t h e  name of t h e  Ci ty  and f o r  t h e  j o i n t  
p r o t e c t i o n  and b e n e f i t  of the  Ci ty  and the Holders of the 
S e r i e s  1988 Bonds i s s u e d  pursuant t o  t h i s  Supplemental and 
Amendatory Ordinance. Such rece iver  s h a l l  have no power t o  s e l l ,  
ass ign,  mortgage o r  o therwise  dispose of any a s s e t s  of any kind o r  
charac te r  belonging o r  p e r t a i n i n g  t o  the  System, but  t h e  a u t h o r i t y  
of such rece iver  s h a l l  be l imi ted  t o  t h e  possession,  o p e r a t i o n  and 
maintenance of t h e  System, f o r  the  s o l e  purpose of t h e  p r o t e c t i o n  of 
bo th  t h e  Ci ty  and t h e  S e r i e s  1988 Bondholders, and t h e  curing and 
making good of any d e f a u l t  under the provis ions  of t h i s  Supplemental 
and Amendatory Ordinance, and the  t i t l e  t o  and ownership of s a i d  
System s h a l l  remain i n  the City ,  and no cour t  s h a l l  have any 
j u r i s d i c t i o n  t o  e n t e r  any order  o r  decree permit t ing o r  r e q u i r i n g  
such rece iver  t o  s e l l ,  mortgage o r  otherwise dispose  of any a s s e t s  
of t h e  System. 

Sect ion 7.04. Restora t ion of City and S e r i e s  1988 - - -  
Bondholder. I n  case  any S e r i e s  1988 ~ o n d h o l d e r  s h a l l  have proceeded 
t o  enforce any r i g h t  under th i s  Supplemental and Amendatory 
Ordinance by the  appointment of a r e c e i v e r ,  b y  entry o r  otherwise,  
and such proceedings s h a l l  have been discontinued or abandoned f o r  
any reason, o r  s h a l l  have been determined adversely ,  then  and in 
every such case t h e  C i t y  and such S e r i e s  1988 Bondholder shall be 
r e s t o r e d  t o  t h e i r  former p o s i t i o n s  and r i g h t s  hereunder,  and a l l  
r i g h t s  and remedies of such S e r i e s  2988 Bondholder s h a l l  cont inue as 
i f  no such proceedings had been taken. 



ARTICLE VIII 

REGISTRAR; PAYING AGENT 

Section 8.01. Appointment of Registrar, The Registrar 
for the Series 1988 Bonds shall be appointed pursuant to the 
Supplemental Resolution. The city manager of the City is hereby 
authorized and directed to enter into an agreement with the 
Registrar, the substantial form of which agreement is to be approved 
by Supplemental Resolution. 

Secrion 8.02. Responsibili ties of Registrar. The 
recitals of fact in the Series 1988 Bonds shall be taken as 
statements of the City, and the Registrar shall not be responsible 
for their accuracy. The Registrar shall not be deemed to make any 
representation as  to, and shall not incur any liability on account 
of, the validity of the execution of any Series 1988 Bonds by the 
City, Notwithstanding the foregoing, t h e  Registrar shall be 
responsible for any representation in its Certificate of 
Authentication and Registration on the Series 1988 Bonds. The 
Registrar and any successor thereto shall agree to perform all the 
duties and responsibilities spelled out in this Supplemental and 
Amendatory Ordinance and any other duties and responsibilities 
incident thereto, all as provided by said agreement described in 
Section 8.01. 

Section 8.03. Evidence 2 Which Registrar May &. 
Except as otherwise provided by Section 10.02, the Registrar shall 
be protected in acting upon any notice, resolution, request,  
consent, order, certificate, opinion or other document believed by 
it to be genuine and to have been signed or presented by the proper 
party or parties. Whenever the Registrar shall deem it necessary or 
desirable that a fact or matter be proved or established prior to 
taking or suffering any action, such fact or matter, unless other 
evidence is specifically prescribed, may be deemed to be 
conclusively proved and established by a certificate of an 
Authorized Officer of the City, but in i t s  discretion the Registrar 
may instead accept other evidence of such fact  or matter. 

Section 8.04.  Compensation Expenses. The C i t y  shall 
pay to the Registrar from time to time reasonable compensation for 
all services, including the transfer of registration of Series 1988 
Bonds and the exchange of Series 1988 Bonds in the event of partial 
redemption, incurred in the performance of its duties hereunder. 
The City shall indemnify and save the Registrar harmless against any 
liabilities which it may incur in the exercise and performance of 
its powers and duties and which are not due to its own negligence, 
default or willful misconduct. 



Sect ion.  8.05. C e r t a i n  Permitted Acts. The Regis t ra r  may 
become the  owner of o r  may d e a l  i n  Ser ies  1988 Bonds a s  f u l l y  and 
with the same r i g h t s  i t  woild have i f  i t  were no t  R e g i s t r a r .  To the  
extent  permitted by l a w ,  the  Reg is t ra r  may a c t  a s  deposi tory  f o r ,  
and permit any of i t s  o f f i c e r s  o r  d i r e c t o r s  t o  a c t  a s  a member o f ,  
or  i n  any o ther  capaci ty  wi th  respec t  t o ,  any committee formed t o  
p ro tec t  the r i g h t s  of S e r i e s  1988 Bondholders o r  e f f e c t  o r  a i d  i n  
any reorganizat ion growing o u t  of t h e  enforcement of the S e r i e s  1988 
Bonds o r  this Supplemental and Amendatory Ordinance, whether o r  n o t  
any such committee s h a l l  represent  t h e  Holders of a .major i ty  i n  
p r inc ipa l  amount of the  S e r i e s  1988 Bonds Outstanding. 

Sect ion 8 -06. Resignation of Reg is t ra r .  The Regis t ra r  
may a t  any time r e s i g n  and be discharged of i t s  d u t i e s  and - 
obl igat ions  under t h i s  Supplemental and Amendatory Ordinance by 
giving not  l e s s  than 60 days' w r i t t e n  n o t i c e  t o  t h e  Ci ty  and 
publishing n o t i c e ,  spec i fy ing  the da te  when such r e s i g n a t i o n  s h a l l  
take e f f e c t ,  i n  an Authorized Newspaper wi th in  20 days a f t e r  t h e  
giving of such w r i t t e n  no t ice .  A copy of such n o t i c e  s h a l l  a l s o  be 
mailed t o  each owner of a S e r i e s  1988 Bond. Such r e s i g n a t i o n  s h a l l  
take e f f e c t  upon t h e  day s p e c i f i e d  i n  such n o t i c e  u n l e s s  a successor 
s h a l l  have been previously  appointed by the  Ci ty  o r  bondholders, i n  
which event such r e s i g n a t i o n  s h a l l  t ake  e f f e c t  immediately, 

Sect ion 8.07, Removal. The Regis t ra r  may be removed a t  
any time by t h e  C i t y  o r  by t h e  Holders of a major i ty  i n  p r i n c i p a l  
ambunt of ;he s e r i e s  1988 Bonds then Outstanding by an  instrument o r  
concurrent ins t ruments  i n  wr i t ing  signed and duly acknowledged by 
the  City o r  by such S e r i e s  1988 Bondholders o r  t h e i r  a t to rneys  duly 
authorized i n  w r i t i n g  and del ivered t o  the  Ci ty ,  as t h e  case may be. 
Copfes of each such ins t rument  s h a l l  be  de l ive red  by t h e  Ci ty  t o  the 
Regis t rar .  

' Sect ion 8.08. Appointment of Successor. I n  case  a t  any 
time the  R e g i s t r a r  s h a l l  r e s i g n  o r  s h a l l  be removed o r  s h a l l  become - - 
incapable of a c t i n g ,  o r  s h a l l  be adjudged bankrupt o r  inso lven t ,  o r  
i f  a  r ece iver ,  l i q u i d a r o r  o r  conservator of the  R e g i s t r a r  o r  of i t s  
property s h a l l  be appointed,  o r  i f  any pub l ic  o f f i c e r  or  cour t  s h a l l  
take charge o r  c o n t r o l  of the  Reg is t ra r  o r  of i ts proper ty  o r  
a f f a i r s ,  a successor  may be appointed by the  Holders of a major i ty  
i n  p r i n c i p a l  amount of t h e  Ser ies  1988 Bonds then Outstanding by a n  
instrument o r  concurrent instruments i n  w r i t i n g  s igned by such 
Ser ies  1988 Bondholders o r  t h e i r  a t to rneys  duly authorized i n  
wr i t ing  and de l ive red  t o  the  Ci ty  and such successor  Reg is t ra r ,  
n o t i f i c a t i o n  thereof being given t o  t h e  predecessor Reg is t ra r .  
Pending such appointment, the Ci ty  s h a l l  f o r t h w i t h  appoint  a 
Regis t rar  t o  f i l l  such vacancy u n t i l  a  successor R e g i s t r a r  s h a l l  be 
appointed by such S e r i e s  1988 Bondholders. The C i t y  s h a l l  publ ish  
n o t i c e  of any such appointment i n  an Authorized Newspaper wi th in  



20 days a f t e r  the  e f f e c t i v e  d a t e  of such appointment. A copy of 
such n o t i c e  s h a l l  a l s o  be mailed t o  each owner of a  S e r i e s  1988 
Bond. Any successor R e g i s t r a r  appointed by the  C i t y  s h a l l ,  
immediately and without f u r t h e r  a c t ,  be superseded by a  R e g i s t r a r  
appointed by such S e r i e s  1988 Bondholders. I f  i n  a  proper c a s e  no 
appointment of a  successor  R e g i s t r a r  s h a l l  be made wt th in  45 days 
a f t e r  t h e  R e g i s t r a r  s h a l l  have given t o  the  City w r i t t e n  n o t i c e  of 
r e s i g n a t i o n  o r  a f t e r  t h e  occurrence of any other  event requ i r ing  
such appointment, t h e  Reg is t ra r  or any Series 1988 Bondholder may 
apply t o  any cour t  of competent j u r i s d i c t i o n  t o  appoint a successor .  
Any R e g i s t r a r  appointed under t h e  p rov i s ions  of t h i s  s e c t i o n  s h a l l  
be a  bank, t r u s t  company o r  n a t i o n a l  banking assoc ia t ion  author ized 
t o  perform t h e  d u t i e s  imposed upon i t  by this Supplemental and 
Amendatory Ordinance. 

Sect ion 8.09. Transfer  of Rights and Proper ty  t o  
Successor.  Any predecessor R e g i s t r a r  s h a l l  pay over, a s s i g n  a 2  
d e l i v e r  any moneys he ld  by i t  t o  i t s  successor.  

Sec t ion  8.10. Merger o r  Consolidation,  Any company i n t o  
which t h e  Reg is t ra r  may be merged or converted or  wi th  which i t  may - 
b e  consol idated o r  any company r e s u l t i n g  from any merger, conversion 
o r  conso l ida t ion  t o  which i t  s h a l l  be a par ty ,  or  any company t o  
which the  Reg is t ra r  o r  any p u b l i c  o f f i c e r  o r  cour t  may s e l l  o r  
t r a n s f e r  a l l  o r  s u b s t a n t i a l l y  a l l  of i ts  corporate t r u s t  bus iness ,  
s h a l l  be t h e  successor  t o  such Regis t ra r  without t h e  execut ion o r  
f i l i n g  of any paper o r  t h e  performance of any f u r t h e r  a c t ;  provided,  
however, t h a t  such company s h a l l  be a bank, t r u s t  company o r  
n a t i o n a l  banking a s s o c i a t i o n  meeting t h e  requirements s e t  f o r t h  i n  
Sec t ion  8.08. 

Sect ion 8.11, Adoption of Authentication,  In c a s e  any of 
t h e  S e r i e s  1988 Bonds s h a l l  ha% been authent icated b u t  not  
de l ive red ,  any successor R e g i s t r a r  may adopt a C e r t i f i c a t e  of 
Authent icat ion and R e g i s t r a t i o n  executed by any predecessor  
R e g i s t r a r  and d e l i v e r  such S e r i e s  1988 Bonds so au then t ica ted ,  and, 
i n  c a s e  any S e r i e s  1988 Bonds s h a l l  have been prepared b u t  no t  
au then t ica ted ,  any successor  Reg is t ra r  may a u t h e n t i c a t e  such 
S e r i e s  1988 Bonds i n  t h e  name of t h e  predecessor Reg is t ra r  o r  i n  i t s  
own name, 

Sect ion 8.12. Paying Agent. The Regis t rar  s h a l l  a l s o  
se rve  a s  t h e  Paying Agent. The R e g i s t r a r ' s  acceptance o f  t h e  d u t i e s  
and r e s p o n s i b i l i t i e s  of t h e  Reg is r ra r  expressed i n  Sec t ion  8.02 
s h a l l  a l s o  include the  t r u s t s  and t h e  d u t i e s  of Paying Agent. Any 
a l t e r n a t e  Paying Agent must be a bank, t r u s t  company o r  national. 
banking a s s o c i a t i o n  author ized t o  perform the  d u t i e s  imposed upon i t  
by t h i s  Supplemental and Amendatory Ordinance. Such a l t e r n a t e  
Paying Agent s h a l l  s i g n i f y  i t s  acceptance of t h e  d u t i e s  and 



o b l i g a t i o n s '  imposed upon i t  pursuant he re to  by executing and 
d e l i v e r i n g  t o  t h e  City a w r i t t e n  acceptance thereof .  

Each Paying Agent s h a l l  be e n t i t l e d  t o  payment and 
reimbursement f o r  reasonable f e e s  f o r  i t s  se rv ices  rendered 
hereunder and a l l  advances, counsel  f e e s  and o ther  expenses 
reasonably  and necessa r i ly  made o r  incur red  by such Paying Agent i n  
connect ion wi th  such s e r v i c e s  s o l e l y  from moneys ava i l ab le  the re for .  

Any bank, t r u s t  company o r  n a t i o n a l  banking a s s o c i a t i o n  
w i t h  o r  i n t o  which any Paying Agent may be merged o r  consol idated,  
o r  t o  which t h e  a s s e t s  and business  of such Paying Agent may be 
s o l d ,  shal l .  be deemed the successor  of such Paying Agent f o r  the  
purposes of this Supplemental and Amendatory Ordinance. I f  t h e  
p o s i t i o n  of Paying Agent s h a l l  become vacant  f o r  any reason, t h e  
C i t y  s h a l l ,  w i t h i n  30 days t h e r e a f t e r ,  appoint  a bank, t r u s t  company 
o r  n a t i o n a l  banking a s s o c i a t i o n  l o c a t e d  Ln the  same c i t y  a s  such 
Paying Agent t o  f i l l  such vacancy; provided,  however, t h a t ,  i f  t h e  
C i t y  s h a l l  f a i l  t o  appoint  such Paying Agent wi thin  s a i d  period,  t h e  
Bond Commission, a cour t  of competent j u r i s d i c t i o n  o r  a major i ty  of 
t h e  S e r i e s  1988 Bondholders may make such appointment. 

The Paying Agents s h a l l  enjoy the  same p r o t e c t i v e  
p r o v i s i o n s  i n  t h e  performance of their d u t i e s  hereunder as a r e  
s p e c i f i e d  i n  t h i s  A r t i c l e  V I I I  with r e s p e c t  t o  the  Regis t ra r ,  
i n s o f a r  as such provis ions  may be  app l icab le .  

.- - 

Notice of t h e  appointment of successor o r  a d d i t i o n a l  
Paying Agents  o r  f i s c a l  agents s h a l l  be given i n  the  same manner a s  
provided by Sect ion 8.08 hereof with respect t o  t h e  appointment of  a 
successor  Regiscrar. 

A l l  moneys received by t h e  Paying Agents s h a l l ,  u n t i l  used 
o r  appl ied as provided i n  t h i s  Supplemental and Amendatory 
Ordinance, be held i n  t r u s t  f o r  t h e  purposes f o r  which they were 
rece ived .  



ARTICLE IX 

DEFEASANCE; DISCHARGE OF PLEDGE OF 
SUPPLEMENTAL AND AMENDATORY ORDINANCE 

Sec t ion  9.01. Defeasance; Discharge of - Pledge - o f  
Supplemental Amendatory Ordinance. I f  the ~ic s h a l l  pay o r  
cause  t o  be pa id ,  o r  t h e r e  s h a l l  otherwise be p a i d ,  t o  t h e  
r e s p e c t i v e  t lolders of a l l  S e r i e s  1988 Bonds t h e  p r i n c i p a l  of and 
i n r e r e s t  due o r  t o  become due thereon, a t  t h e  t imes and i n  t h e  
manner s t i p u l a t e d  t h e r e i n  and i n  t h i s  Supplemental and Amendatory 
Ordinance, t h i s  Supplemental and Amendatory Ordinance and the  
pledges of t h e  Revenues and o t h e r  moneys and s e c u r i t i e s  pledged 
hereunder,  and a l l  covenants,  agreements and o t h e r  o b l i g a t i o n s  o f  
t h e  Ci ty  on behalf  of the Holders of t h e  S e r i e s  1988 Bonds made 
hereunder,  s h a l l  thereupon cease ,  terminate and become void  and be 
discharged and s a t i s f i e d .  

S e r i e s  1988 Bonds f o r  t h e  payment of which e i t h e r  moneys 
i n  an amount which s h a l l  b e  s u f f i c i e n t ,  o r  s e c u r i t i e s  t h e  p r i n c i p a l  
of and the  i n t e r e s t  on which, when due, w i l l  p rovide  moneys which, 
toge ther  with t h e  moneys, if any, deposited with t h e  Paying Agent a t  
t h e  same o r  e a r l i e r  t i m e ,  s h a l l  be s u f f i c i e n t ,  t o  pay as and when 
due t h e  r e s p e c t i v e  p r i n c i p a l  of and in teres t :  on such S e r i e s  1988 
Bonds s h a l l  be deemed t o  have been paid  wi thin  t h e  meaning and with 
the  e f f e c t  expressed Ln t h e  f i r s t  paragraph of t h i s  s e c t i o n .  A l l  
S e r i e s  1988 Bonds s h a l l ,  p r i o r  t o  the  matur i ty  t h e r e o f ,  b e  deemed t o  
have been pa id  wi th in  t h e  meaning and with t h e  e f f e c t  expressed i n  
t h e  first paragraph of t h i s  s e c t i o n  i f  t h e r e  s h a l l  have been 
deposited w i t h  the Bond Commission o r  an escrow t r u s t e e  e i t h e r  
moneys i n  an  amount which s h a l l  be s u f f i c i e n t ,  o r  s e c u r i t i e s  the  
p r i n c i p a l  of and t h e  i n t e r e s t  on which, when due, w i l l  provide 
moneys which, toge ther  w i t h  the moneys, i f  any, depos i t ed  w i t h  t h e  
Bond Commission o r  s a i d  escrow trustee a t  the same o r  e a r l i e r  time 
shal l  be s u f f i c i e n t ,  t o  pay when due t h e  p r i n c i p a l  of and i n t e r e s t  
due and t o  become due on s a i d  S e r i e s  1988 Bonds on and p r i o r  t o  t h e  
matur i ty  d a t e  thereof .  Nei ther  s e c u r i t i e s  nor moneys deposi ted wi th  
t h e  Bond Commission o r  an escrow t r u s t e e  pursuant t o  t h i s  s e c t i o n  
nor p r i n c i p a l  o r  i n t e r e s t  payments on any such s e c u r i t i e s  s h a l l  be 
withdrawn o r  used f o r  any purpose orher  than, and s h a l l  be  he ld  i n  
t r u s t  f o r ,  t h e  payment of t h e  p r i n c i p a l  of and i n t e r e s t  on s a i d  
S e r i e s  1988 Bonds; provided, t h a t  any cash rece ived  from such 
p r i n c i p a l  o r  i n t e r e s t  payments on such s e c u r i t i e s  depos i t ed  wi th  t h e  
Bond Commission o r  s a i d  escrow t r u s t e e ,  i f  not  then needed f o r  such 
purpose, s h a l l ,  t o  t h e  e x t e n t  p r a c t i c a b l e ,  be re inves ted  i n  
s e c u r i t i e s  maturing a t  t imes and i n  amounts s u f f i c i e n t  t o  pay when 
due t h e  p r i n c i p a l  of and i n t e r e s t  t o  become due on s a f d  S e r i e s  1988 
Bonds on and p r i o r  t o  such matur i ty  dates  t h e r e o f ,  and rinterest  



earned from such reinvestments s h a l l  be paid  over t o  t h e  Ci ty  as 
received by t h e  Bond Commission o r  s a i d  escrow t r u s t e e ,  f r e e  and 
c l e a r  of any t r u s t ,  l i e n  o r  pledge. For t h e  purpose of th is  
s e c t i o n ,  secur- i t ies  s h a l l  mean and include only  Government 
Obl igat ions .  

I n  t h e  event t h a t  t h e  p r i n c i p a l  and/or i n t e r e s t  due on the  
S e r i e s  1988 Bonds s h a l l  b e  paid  by AMBAC Indemnity pursuant: t o  t h e  
Municipal Bond Insurance Pol icy,  t h e  Ser ies  1988 Bonds s h a l l  remain 
Outstanding f o r  a l l  purposes, not  be defeased o r  o therwise  s a t i s f i e d  
and n o t  be considered paid  by the  I s s u e r ,  and t h e  assignment and 
pledge of  t h e  Net Revenues and o ther  moneys secur ing  t h e  S e r i e s  1988 
Bonds i n  the  s e v e r a l  funds and accounts descr ibed h e r e i n ,  and all 
covenants, agreements and o ther  o b l i g a t i o n s  of t h e  I s s u e r  t o  t h e  
r e g i s t e r e d  owners of t h e  S e r i e s  1988 Bonds s h a l l  cont inue t o  e x i s t  
and s h a l l  run t o  the  b e n e f i t  of AMBAC Indemnity, and AMBAC Indemnity 
s h a l l  be subrogated t o  the r i g h t s  of such r e g i s t e r e d  owners. 



ARTICLE X 

MISCELLANEOUS 

Section 10.01. Amendment of Supplemental Amendatory 
Ordinance. No mareriallv adverse amendment or modification to this 
Supplemental and Amendatory Ordinance, or of any Supplemental 
Resolution, may be made without the written consents of the Holders 
of 602 in aggregate principal amount of the Series 1988 Bonds then 
Outstanding and AMBAC Indemnity, which must be filed with the Clerk 
of the City before any such modification or amendment may be made. 
No such modification or amendment shall extend the maturity of or 
reduce the interest rate on, or otherwise alter the terms of payment 
of the principal of or interest on, any Series 1988 Bond without the 
express written consent of the Holder of such Series 1988 Bond, nor 
reduce the percentage of Series 1988 Bonds required for consent to 
any such modification or amendment. 

Section 10.02. Evidence of Signatures of Series 1988 
Bondholders and Ownership of Series 1988 Bonds. Any request, 
consent, revztion of consent or other instrument which this 
Supplemental and Amendatory Ordinance may require or permit to be 
signed and executed by Series 1988 Bondholders may be in one or more 
instruments of similar tenor, and shall be signed or executed by 
such Series 1988 Bondholders in person or by their attorneys du ly  
authorized in writing. Proof of the execution of any such 
instrument, or of an instrument appointing or authorizing any such 
attorney, shall be sufficient for any purpose of this Supplemental 
and Amendatory Ordinance if made in the following manner, or in any 
other manner satisfactory to the City or the Registrar, a s  the case 
may be, which may nevertheless in its discretion require further or 
other proof in cases where it deems the same desirable: 

A. The fact and date of the execution by any Series 1988 
Bondholder or his attorney of any such instrument may be proved 
(i) by the certificate of a notary public or other officer 
authorized to take acknowledgements of deeds to be recorded in the 
jurisdiction in which he purports to act that the person signing 
such instrument acknowledged to him the execution thereof, or by the 
affidavit of a witness of such execution, duly sworn to before such 
a notary public or other officer or (ii) by the certificate, which 
need not be acknowledged or verified, of an officer of a bank, trust 
company or financial firm or corporation satisfactory to the City or 
the Registrar, as the case may be, that the person signlng such 
instrument acknowledged co such bank, trust company, firm or 
corporation the execution thereof. 



B.  The a u t h o r i t y  of a person o r  persons t o  execute any 
such instrument on behalf  of a  corporate  S e r i e s  1988 Bondholder may 
be e s t a b l i s h e d  wi thout  f u r t h e r  proof i f  such ins t rument  i s  s igned by 
a  person purpor t ing  t o  be t h e  p res iden t  o r  t r e a s u r e r  o r  a  
v ice-pres ident  o r  an a s s i s t a n t  t r e a s u r e r  of such c o r p o r a t i o n  with a  
corporate  s e a l  a f f i x e d ,  and i s  a t t e s t e d  by a person purpor t ing  t o  be 
i ts  s e c r e t a r y  o r  a s s i s t a n t  sec re ta ry .  

C. The amount of S e r i e s  1988 Bonds h e l d  by a  person 
executing any ins t rument  as  a  Ser ies  1988 Bondholder, t h e  d a t e  of 
h i s  holding such S e r i e s  1988 Bonds and the  numbers and o ther  
i d e n t i f i c a t i o n  t h e r e o f ,  s h a l l  be confirmed by t h e  Bond Regis te r .  

Any r e q u e s t ,  consent o r  o t h e r  instrument executed by the  
Holder of any S e r i e s  1988 Bond s h a l l  bind a l l  f u t u r e  Holders and 
owners of such S e r i e s  1988 Bond i n  . r e s p e c t  of anything done o r  
su f fe red  t o  be done hereunder by t h e  Ci ty  o r  t h e  R e g i s t r a r  i n  
accordance therewith .  

Sec t ion  10.03. Preservat ion I n s p e c t i o n  of Documents. 
To t h e  e x t e n t  al lowable under law, a l l  r e p o r t s ,  c e r t i f i c a t e s ,  
s ta tements  and o t h e r  documents received by the  R e g i s t r a r  under t h e  
provis ions  of t h i s  Supplemental and Amendatory Ordinance s h a l l  be 
r e t a i n e d  i n  i t s  possess ion and s h a l l  be a v a i l a b l e  a t  a l l  reasonable 
t imes f o r  t h e  i n s p e c t i o n  of the Ci ty  o r  any S e r i e s  1988 Bondholder, 
and t h e i r  agen t s  and t h e i r  r epresen ta t ives ,  bur any such r e p o r t s ,  
c e r t i f i c a t e s ,  s ta tements  o r  o ther  documents may, a t  t h e  e l e c t i o n  of 
t h e  R e g i s t r a r ,  be  destroyed o r  otherwise disposed of a t  any time 
after such d a t e  a s  t h e  pledge c rea ted  by t h i s  Supplemental and 
Amendatory Ordinance s h a l l  be discharged a s  provided i n  
Sect ion 9.01. 

Sec t ion  10.04. Cancel la t ion of S e r i e s  1988 Bonds. A l l  
S e r i e s  1988 Bonds purchased o r  vaid  s h a l l ,  i f  surrendered t o  the  
Ci ty ,  be cance l l ed  and del ivered t o  the R e g i s t r a r ,  o r ,  i f  
surrendered t o  t h e  R e g i s t r a r ,  be cancel led by it. N o  such 
S e r i e s  1988 Bonds s h a l l  be deemed ou t s tand ing  under t h i s  
Supplemental and Amendatory Ordinance and no S e r i e s  1988 Bonds s h a l l  
be issued i n  l i e u  thereof .  A l l  such S e r i e s  1988 Bonds s h a l l  be 
cance l l ed  and upon order  of t h e  C i t y  s h a l l  be des t royed,  and a  
c e r t i f i c a t e  evidencing such d e s t r u c t i o n  s h a l l  be  d e l i v e r e d  t o  the  
Ci ty .  

Sec t ion  10.05. Fa i lu re  t o  Present  Series 1988 Bonds. 
Anything i n  t h i s  Supplemental ayd Amendatory Ordinance t o  the  
contrar; notwi ths tanding,  any moneys he ld  by t h e  Bond Commission o r  
a Paying Agent i n  t r u s t  f o r  t h e  payment and d i scharge  of any of t h e  
S e r i e s  1988 Bonds which remain unclaimed f o r  1 year  a f t e r  t h e  d a t e  
on which such S e r i e s  1988 Bonds have become due and payable,  whether 



by m a t u r i t y  o r  upon c a l l  f o r  redemption, s h a l l  a t  t h e  w r i t t e n  
r e q u e s t  of the  Ci ty  be paid by t h e  Bond Commission o r  sa id  Paying 
Agent t o  t h e  C i t y  a s  i t s  absolute  p roper ty  and f r e e  from t r u s t ,  and 
t h e  Bond Commission o r  sa id  Paying Agent s h a l l  thereupon be re leased 
and discharged with respect  t h e r e t o ,  and the  Rolders of such 
S e r i e s  1988 Bonds s h a l l  look only t o  the City  f o r  t h e  payment: of 
such S e r i e s  1988 Bonds; provided, however, t h a t ,  be fore  making any 
such payment t o  the  Ci ty ,  t h e  R e g i s t r a r ,  i f  so advised by the  Bond 
Commission, o r  said Paying Agent s h a l l  send t o  t h e  Holder, a t  the 
a d d r e s s  l i s t e d  on t h e  Bond Regis te r ,  by c e r t i f i e d  m a i l ,  a  no t i ce  
t h a t  such moneys remain unclaimed and t h a t ,  a f t e r  a da te  named i n  
s a i d  n o t i c e ,  which d a t e  s h a l l  be n o t  less than 30 days a f t e r  t h e  
d a r e  o f  such n o t i c e  i s  mailed, t h e  balance of such moneys then 
unclaimed w i l l  be returned t o  the  C i t y .  

Sect ion 10.06. Notices, Demands & Requests. Unless 
o therwise  express ly  provided, a l l  n o t i c e s ;  demands and requests  t o  . - 
%e given or-made hereunder t o  o r  by rhe Ci ty ,  t h e  Reg is t ra r ,  the  
O r i g i n a l  Purchaser o r  the  Depository Bank s h a l l  be i n  wr i t ing  and 
s h a l l  be proper ly  made i f  s e n t  by United S t a t e s  mail ,  postage 
prepa id ,  and addressed a s  follows o r  i f  hand-delivered t o  the 
i n d i v i d u a l  t o  whom such no t ice ,  demand o r  request  is required t o  be 
d i r e c t e d  as i n d i c a t e d  below: 

C I T Y  - 
City  of Fairmont 
City-County Complex 
200 Jackson S t r e e t  
Fairmont , West V i r g i n i a  26554 

REGISTRAR 

[Name and address t o  be s e t  f o r t h  i n  Supplemental 
Resolution] 

ORIGINAL PURCHASER 

Butcher & Singer Inc .  
211 South Broad S t r e e t ,  Ninth Floor 
Phi ladelphia ,  Pennsylvania 19107 

DEPOSITORY BANK 

[Name and address t o  be s e t  f o r t h  i n  Supplemental 
Resolution] 



AMBAC Indemnity Corporation 
One State Street Plaza 
New York, New York 10004. 

Any party listed above may change such address listed for it at any 
time upon written notice of change sent by United States mail, 
postage prepaid, to the other parties. 

Section 10.07. No Personal Liability. No member of the 
Council or officer or employee of the City shall be individually or 
personally liable for the payment of the principal of or the 
interest on any Series 1988 Bond, but nothing herein contained shall 
relieve any such member, official or employee from the performance 
of any official duty provided by law or this Supplemental and 
Amendatory Ordinance. 

Section 10.08. Law Applicable, The laws of the State 
shall govern the construction of this Supplemental and Amendatory 
Ordinance and of all Series 1988 Bonds issued hereunder. 

Section 10.09. Parties Interested Rerein. Nothing in this 
Supplemental and Amendatory Ordinance expressed or implied is 
intended or shall be construed to confer upon, or give to, any 
person or corporation, other than the City, the Registrar, the 
Paying Agent, the Holders of the  Series 1988 Bonds, AMBAC Indemnity 
and the Original Purchaser, any right, remedy or claim under or by 
reason of this Supplemental and Amendatory Ordinance. All the 
covenants, stipulations, promises and agreements contained in this 
Supplemental and Amendatory Ordinance by and on behalf of the City 
shall be for the sole and exclusive benefit of the City, the 
Registrar, the Paying Agent, the Holders of the Series 1988 Bonds, 
AMBAC Indemnity and the Original Purchaser. 

Section 10.10, Severability of Invalid Provisions. If any 
section, paragraph, clause or provision of this Supplemental and 
Amendatory Ordinance shall be held invalid, such invalidity shall 
not affect any of the remaining provisions of this Supplemental and 
Amendatory Ordinance. 

Section 10.11. -- Table of Contents 4 Headings. The Table 
of Contents and headings of the articles, sections and subsections 
hereof are for convenience only and shall neither control nor affect 
in any way the meaning or construction of any of the provisions 
hereof. 

Section 10.12. Procedure on Enactment of Ordinance; Public 
Hearing. Upon adoption of this Supplemental and Amendatory 



Ordinance, t h e  Clerk i s  hereby au thor ized  and d i r e c t e d  t o  have a n  
a b s t r a c t  of t h i s  Supplemental and Amendatory Ordinance, which 
a b s t r a c t  h a s  been determined t o  c o n t a i n  s u f f i c i e n t  information t o  
g i v e  n o t i c e  of the  contents  of such Supplemental and Amendatory 
Ordinance, published once each week f o r  2 successive weeks, with n o t  
l e s s  than s i x  f u l l  days between each publ icat ion,  t h e  f i r s t  such 
p u b l i c a t i o n  t o  be not l e s s  than 10 days before  t h e  d a t e  s t a t e d  below 
f o r  t h e  p u b l i c  hearing,  i n  The F a i m o n t  Times - West Virginian,  a 
newspaper published and having a g e n e r a l  c i r c u l a t i o n  i n  the  Ci ty  of 
Fairmonr, toge ther  with a n o t i c e  t o  a l l  persons concerned, s t a t i n g  
t h a t  t h i s  Supplemental and Amendatory Ordinance has been adopted and 
t h a t  t h e  Ci ty  contemplates t h e  issuance of t h e  S e r i e s  1988 Bonds 
desc r ibed  i n  t h i s  Supplemental and Amendatory Ordinance and t h a t  any 
person i n t e r e s t e d  may appear b e f o r e  t h e  Council a t  the  p u b l i c  
hear ing  t o  be  had a t  a publ ic  meeting of Council on t h e  11th day of 
October, 1988, a t  7:00 p.m., i n  t h e  meeting room of t h e  Council i n  
the City-County Complex of t h e  C i t y  of Fairmont and p r e s e n t  
p r o t e s t s ,  and t h a t  a c e r t i f i e d  copy of t h i s  Supplemental and 
Amendatory Ordinance is  on f i l e  with the  Clerk f o r  review by 
i n t e r e s t e d  p a r t i e s  during t h e  o f f i c e  hours of the  Clerk. At such 
hear ing  a l l  object ions  and suggest ions  s h a l l  be heard by the  Council  
and it s h a l l  then take such a c t i o n  as it s h a l l  deem proper i n  t h e  
premises.  

This Ordinance shall become ef Eective 30 days a f t e r  
enactment. 

Passed on first reading: September 27, 1988 

Adopted fol lowing p u b l i c  
hear ing  held:  October 11, 1988 

Second pub l ic  hear ing  
held:  October 25, 1988 

Ef fec t ive ,  30 days a f t e r  
adoption: November 24, 1988 

[SEAL] 

Mayor 

ATTEST : - 



WE, the  undersigned o f f i c i a l s  of the  Ci ty  of Fai ,mont,  
West Virginia,  do hereby c e r t i f y  t h a t  Ordinance No. 796 e n t i t l e d :  

SUPPLEMENTAL AND AMENDATORY ORDINANCE 
SUPPLEMENTING AND AMENDING ORDINANCE NO. 680 OF 
THE CITY OF FAIRMONT, ENACTED AUGUST 13, 1985 ; 
AUTHORIZING THE REFUNDING OF A PORTION OF THE 
OUTSTANDING SJiXERAGE SYSTEM REFUNDING REVENUE 
BONDS, SERIES 1985, OF THE C I T Y  OF FAIRMONT, 
WEST VIRGINIA; AUTHORIZING THE ISSUANCE OF 
SEWERAGE SYSTEM REFUNDING REVEm CAPITAL 
APPRECIAT~ON BONDS, SERIES 1988, OF THE C I T Y  I N  
THE AGGREGATE PRINCIPAL AMOUNT OF NOT MORE THAN 
$13,500,000, THE PROCEEDS OF WHICH, TOGETHER 
WITH OTHER FUNDS OF THE cIm, SHALL BE EXPENDED 
FOR SUCR REFUNDING AND TO PAY COSTS I N  
CONNECTION THEREWITB; PROVIDING FOR THE 
AMENDMENT OF ORDINANCE NO. 680 TO PERMLT THE 
RERTNDING OF LESS THAN ALL OF SUCR SERIES 1985 
BONDS; PROVIDING FOR THE RIGHTS AND REMEDIES OF, 
AND THE SECURITY FOR, THE REGISTERED OWNERS OF 
SUCH BONDS; PROVIDING FOR THE ADOPTION OF A 
SUPPLEMENTAL RESOLUTION AND THE FORM OF AND 
EXECUTION AND DELIVERY OF AN ESCROW DEPOSIT 
AGREEMENT, A.N INVESTMENT PURCHASE AGREEMENT AND 
OTHER INSTRUMENTS; AND ENACTING OTRER PROVISIONS 
WITH RESPECT TO SUCH BONDS 

was introduced a t  a r e g u l a r  meeting of Council of t h e  C i t y  of 
Fairmont, West V i r g i n i a ,  he ld  September 27,  1988. The Ordinance 
being lengthy and t e c h n i c a l  i n  n a t u r e  and the re  being no reques t  by 
the  majori ty of councilmembers p resen t  t h a t  t h e  proposed Ordinance 
be read i n  its e n t i r e t y ,  t h e  Clerk  read a synopsis of t h e  Ordinance 
prepared by Bond Counsel i n  accordance wi th  Ordinance No. 614 
adopted November 15, 1983, amending the  Ci ty  Charter .  Notice was 
pubiished i n  The Fairmont Times - West Virginian,  on September 30, 
1988, pursuant t o  Char ter  p rov i s ion  Section 2.13 (d) and a pub l ic  
hear ing was he ld  October 11, 1988. There being no reques t  t h a t  s a i d  
proposed Ordinance be  read i n  i t s  e n t i r e t y ,  the  Clerk p u b l i c l y  read 
the  t i t l e  only and copies  were a v a i l a b l e  t o  t h e  p u b l i c  as required 
by Ordinance No. 499. Said  Ordinance was duly passed and adopted by 
t h e  Council of s a i d  C i t y  on October 11, 1988. 

The a b s t r a c t  and n o t i c e  of publ ic  hear ing that Ordinance 
No. 796 was adopted on October 11, 1988, were publ ished i n  The 
Fairmont Times - West Vi rg in ian  on October 1 2 ,  1988, and a second 
a b s t r a c t  and n o t i c e  of p u b l i c  hear ing was published i n  s a i d  



newspaper on October 19, 1988. The public hearing was held 
October 25, 1988. There being no objections t o  the Ordinance being 
put i n t o  effect ,  it was signed by the undersigned officials and 
f i l e d  in the Office of the Clerk of said City of Fairmont, 
West Virginia. 

Adopted by Council of the Cfty of Fairmont, 
October 25, 1988. 

Mayor 

ATTEST : 

~ Z B R P - U A ~ ~ ~ L -  y Clerk 

APPROVED AS TO FORM AM) CORRECTNESS: 

iln [ ; . ~ j ; . ; ~ l ~  
Lufdorney for the ~ a n i t b r d  Sewer 
\.+ard of the City of \$imont 

APPROVED AS TO FORM: 



CERTIFICATION 

C e r t i f i e d  a t r u e ,  c o r r e c t  and complete copy of an 
Ordinance duly enacted by t h e  Ci ty  Council of t h e  CITY OF FAIRMONT 
a t  a regular  meeting of the  Ci ty  Council held  a t  7:00 p.m., on 
October 25, 1988, pursuant t o  proper no t ice ,  a t  which meeting a 
quarum was present  and a c t i n g  throughout, and which Ordinance was 
enacted following a p u b l i c  hear ing thereon, no t i ce  o f  which publ ic  
hear ing was published once a week f o r  two successive weeks i n  a 
newspaper published and of general  c i r c u l a t i o n  i n  the City of 
Fairmont, the  f i r s t  p u b l i c a t i o n  having been not  l e s s  than 10 days 
p r i o r  t o  such pub l ic  hear ing.  

Dated t h i s  30th day of November, 1988. 

C SEAL I 



EXRIBIT A 

[FRONT OF BOND] 

No. R- 

UNITED STATES OF AMERICA 
STATE OF WEST VIRGINIA 

C I T Y  OF FAIRMONT 
SEWERAGE SYSTEM REFUNDING REVENUE CAPITAL APPRECIATION BOND, 

SERIES 1988 

Yield 
t o  Maturity Matur i ty  Date Bond Date CUSIP NO. 

Regis tered Owner: 

S ta ted  Value a t  Maturi ty:  

KNOW ALL MEN BY TEESE PRESENTS: That the CITY OF 
FAIRMONT , a municipal  corporat ion organized and exf s t i n g  under t h e  
laws of t h e  S t a t e  o f  West Vi rg in ia  ( the  "City1'), f o r  va lue  received,  
hereby promises t o  pay, s o l e l y  from the s p e c i a l  funds provided 
t h e r e f o r ,  a s  h e r e i n a f t e r  s e t  f o r t h ,  t o  the Regis tered Owner 
s p e c i f i e d  above, o r  r e g i s t e r e d  a s s i g n s  ( the  "Registered Owner") , on 
t h e  Maturity Date s p e c i f i e d  above, t h e  Sta ted Value a t  Matur i ty  
s p e c i f l e d  above, which S t a t e d  Value a t  Maturity inc ludes  t h e  
p r i n c i p a l  of and i n t e r e s t  on t h i s  Bond, a t  the Yield t o  Maturity 
s p e c i f i e d  above. The S ta ted  Value a t  Maturi ty of t h i s  Bond is  
payable i n  any c o i n  o r  currency which, on the d a t e  of payment 
the reof ,  i s  l e g a l  t ender  f o r  t h e  payment of publ ic  and p r i v a t e  d e b t s  
under t h e  laws of t h e  United S t a t e s  of America upon surrender of 
t h i s  Bond a t  t h e  o f f i c e  of  9 

, , as Paying Agent and R e g i s t r a r  ( t he  
"Registrar") . 

This Bond i s  one of a s e r i e s  of bonds, i n  t h e  aggregate  
S ta ted  Value a t  Matur i ty  of $ ( t h e  "Bonds"), of l i k e  
tenor  and e f f e c t ,  except as t o  number, denomination, yield and d a t e  
of matur i ty ,  dated , 1988, i ssued t o  ( i )  refund a 
por t ion  of t h e  C i t y ' s  Sewerage System Refunding Revenue Bonds, 



S e r i e s  1985, outstanding i n  the  t o t a l  aggregate p r i n c i p a l  amount of 
$ ( the  "Pr ior  Bonds") , which P r i o r  Bonds were i s sued  
t o  f inance  o r  re f inance  the  c o s t  of const ruct ion of c e r t a i n  
a d d i t i o n s ,  betterments and improvements t o  t h e  sewerage system of 
t h e  C i t y  (he re inaf te r  r e f e r r e d  t o  a s  t h e  "System"); ( i i )  t o  pay a 
p o r t i o n  of the  c o s t s  of c e r t a i n  add i t ions ,  be t t e rments  and 
improvements f o r  the  System (as  h e r e i n a f t e r  defined) ; and ( i i i )  t o  
pay c o s t s  of issuance of t h e  Bonds and c o s t s  r e l a t i n g  t o  such 
refunding.  The Bonds a r e  issued under t h e  au thor i ty  of and i n  f u l l  
compliance with t h e  C o n s t i t u t i o n  and s t a t u t e s  of t h e  S t a t e  of 
West Vi rg in ia ,  including p a r t i c u l a r l y  Chapter 16, A r t i c l e  13 of t h e  
Code of West Vi rg in ia ,  1931, as amended ( t h e  "Act"), and an 
ordinance duly enacted by t h e  C i t y  Council  of the  Ci ty  on August 13, 
1985, supplemented and amended by a supplemental r e s o l u t i o n  adopted 
September 17, 1985, a supplemental and amendatory ordinance enacted 
October 25, 1988, and a supplemental r e s o l u t i o n  adopted October 25, 
1988 (here inaf te r  c o l l e c t i v e l y  r e f e r r e d  t o  a s  the  "Ordinance"), and 
i s  s u b j e c t  t o  a l l  t h e  terms and cond i t ions  of sa id  Ordinance. The 
Ordinance provides f o r  the  i s suance  of a d d i t i o n a l  bonds under 
c e r t a i n  condit ions,  and such bonds would be e n t i t l e d  t o  be pa id  and 
secured equally and r a t a b l y  from and by the  funds and revenues and 
o t h e r  s e c u r i t y  provided f o r  the  Bonds under t h e  Ordinance. 

The Bonds a r e  no t  s u b j e c t  t o  redemption p r i o r  t o  matur i ty .  

, REFERENCE IS  HEREBY MADE TO TXE FURTHER PROVISIONS OF THIS 
BOND SET FORTH ON THE REVERSE HEREOF, WHICH FURTHER PROVISIONS SHALL 
FOR ALL PURPOSES FIAVE THE SAME EFFECT AS I F  SET FORTH HEREIN. 

IT I S  HEREBY CERTIFIED, RECITED AND DECLARED t h a t  a l l  
a c t s ,  condit ions and th ings  r e q u i r e d  t o  e x i s t ,  happen and be 
performed precedent t o  and i n  t h e  issuance o f  t h i s  Bond have 
e x i s t e d ,  have happened and have been performed i n  due t ime,  form and 
manner as required by law, and t h a t  the  amount of t h i s  Bond, 
t o g e t h e r  with a l l  o t h e r  o b l i g a t i o n s  of sa id  Ci ty ,  does n o t  exceed 
any l i m i t  prescribed by t h e  C o n s t i t u t i o n  o r  s t a t u t e s  of t h e  S t a t e  of 
West Virginia ,  and t h a t  a s u f f i c i e n t  amount of the  revenues of t h e  
System has been pledged t o  and w i l l  be s e t  a s ide  i n t o  s a i d  s p e c i a l  
fund by sa id  Ci ty  f o r  t h e  prompt payment of t h e  p r i n c i p a l  of and 
i n t e r e s t  on t h e  Bonds of which t h i s  Bond is  one. 

Subject t o  the  r e g i s t r a t i o n  requirements s e t  f o r t h  he re in ,  
t h i s  Bond i s  t r ans fe rab le ,  a s  provided i n  the  Ordinance, only upon 
t h e  books o f  the  R e g i s t r a r  by t h e  Registered Owner, o r  by i t s  
a t t o r n e y  duly authorized i n  w r i t i n g ,  upon the  surrender of t h i s  Bond 
t o g e t h e r  with a w r i t t e n  instrument o f  t r a n s f e r  s a t i s f a c t o r y  t o  t h e  



Registrar  duly executed by the Registered Owner or its at torney duly 
authorized i n  writing. 

This Bond, under the provisions of the Act i s  and has a l l  
the  q u a l i t i e s  and inc idents  of ,  a negotiable instrument under the 
Uniform Commercial Code of the S t a t e  of West Virginia,  but may be 
t ransfer red  only upon the surrender hereof a t  the o f f i c e  of the  
Regis t ra r  and otherwise a s  provided by the with'in-described 
Ordinance. 

This Bond s h a l l  not be e n t i t l e d  t o  any bene f i t  under the 
Ordinance o r  become valid o r  obligatory f o r  any purpose, u n t i l  t he  
c e r t i f i c a t e  of authent icat ion and r eg i s t r a t i on  hereon s h a l l  have 
been s fgned by the Regis t ra r  . 

This Bond i s  hereby designated a "qual i f ied tax-exempt 
obligation" within the  meaning of Section 265 (b) (3) (B) of the 
l n t e r n a l  Revenue Code of 1986, a s  amended. 

A l l  provisions of the Ordinance and the s t a t u t e s  under 
which t h i s  Bond i s  issued s h a l l  be deemed to be a pa r t  of the 
contract  evidenced by t h i s  Bond t o  the  same extent as i f  wr i t ten  
f u l l y  herein.  

IN WITNESS WHEREOF, the C I T Y  OF FAIRMONT has caused t h i s  
Bond t o  be signed by i ts  Mayor and i t s  City Manager, and its 
corporate s e a l  t o  be imprinted hereon and a t tes ted  by i t s  City 
Clerk, and has caused t h i s  Bond t o  be dated as of t he  Bond Date 
spec i f ied  above, 

I SEAL I 

(Facsimile Signature) (Facsimile Signature) 
Mayor Ci ty  Manager 

ATTEST: 

(Facsimile Sf gnature) 
City Clerk 



(Form o f )  

CERTIFICATE OF AUTHENTICATION 
AND REGISTRATION 

This Bond i s  one o f .  t h e  Bonds of the  S e r i e s  designated 
t h e r e i n ,  described i n  the  within-mentioned Ordinance and has  been 
duly  r e g i s t e r e d  i n  t h e  name of t h e  Registered Owner s e t  f o r t h  above 
on t h e  d a t e  set f o r t h  below. Imprinted on t h e  reverse  hereof  i s  t h e  
complete text: of t h e  opinion of Steptoe & Johnson, bond counsel ,  
s igned o r i g i n a l s  of which are on f i l e  wi th  t h e  R e g i s t r a r ,  de l ive red  
and da ted  on the d a t e  of the  o r f g i n a l  d e l i v e r y  of and payment for 
t h e  Bonds. 

Dated: ' -- 
9 

as Regis t ra r  

BY 
Its Authorized Off ice r  



[REVERSE OF BOND] 

The Bonds a r e  payable only from and a r e  secured on a 
p a r i t y  i n  a l l  respec ts  with the Prior Bonds outstanding, including 
payments t o  be made pursuant t o  the Investment Purchase Agreement, 
as defined i n  the Ordinance, by (i) the Net Revenues (as  defined i n  
the Ordinance) t o  be derived from the  operation of the  System; 
( i i )  a l l  moneys i n  the Ser ies  1988 Bonds Sinking Fund established 
under the Ordinance; and ( i i i )  unexpended proceeds of t he  Bonds, and 
the City hereby and i n  the Ordinance pledges such revenues and 
moneys to such payment. Said Net Revenues s h a l l  be s u f f i c i e n t  t o  
pay the p r inc ipa l  of and i n t e r e s t  on a l l  bonds which may be fssued 
pursuant t o  the  Act and s h a l l  be s e t  aside a s  a special. fund hereby 
pledged f o r  such purpose and t o  make the other  payments required by 
the Ordinance. This Bond does not cons t i tu te  an indebtedness of the 
City within any cons t i t u t iona l  or  s ta tu tory  provision o r  l imi ta t ion ,  
nor s h a l l  t he  City be obligated t o  pay the same o r  the i n t e r e s t  
hereon except from sa id  spec i a l  fund provided from the Net Revenues, 
the moneys i n  the  Ser ies  1988 Bonds Sinking Fund and sa id  unexpended 
Bond proceeds. Nefther the c r e d i t  nor the taxing power of the Clty 
or  any p o l i t i c a l  subdivision thereof i s  pledged f o r  t he  payment of 
the p r inc ipa l  of o r  i n t e r e s t  on t h i s  Bond. Under the  Ordinance, the 
City has covenanted and agreed to  f i x ,  e s t ab l i sh  and co l l ec t  j u s t  
and equi table  r a t e s  o r  charges for  the use of the  serv ices  and 
f a c i l i t i e s  of the System and t o  revise the  same from time t o  time as  
w i l l  always be s u f f i c i e n t  t o  pay a l l  operating expenses of the 
System and t o  produce revenues net of such operating expenses equal 
t o  a t  l e a s t  125% of (i) the maximum annual debt se rv ice  on the 
Bonds, t he  P r io r  Bonds outstanding and any add i t i ona l  bonds 
hereaf te r  issued on a p a r i t y  with the Bonds; and ( i i )  t he  amount due 
under the Investment Purchase Agreement i n  each f i s c a l  year. Such 
required payments on behalf of the Bonds and the  Investment Purchase 
Agreement s h a l l  cons t i t u t e  a f i r s t  charge upon a l l  t he  revenues of 
the System, but  on p a r i t y  with respect t o  l i e n  and sources of and 
securi ty  f o r  payment with each other and the nonrefunded Pr ior  
Bonds. The City has entered in to  cer ta in  fur ther  covenants with the 
regis tered owners of the Bonds, for  the terms of whFch reference i s  
made t o  the Ordinance. Remedies provided the  r eg i s t e r ed  owners of 
the Bonds a r e  exclusively a s  provided i n  t he  Ordinance, to  which 
reference i s  hereby made f o r  a derailed descr ipt ion thereof .  

A l l  moneys received from the sa l e  of the Bonds except fo r  
accrued i n t e r e s t  thereon ( i f  any) s h a l l  be applied so l e ly  t o  the 
purposes s e t  f o r t h  above, and there s h a l l  be, and hereby i s ,  created 
and granted a l i e n  upon such moneys, u n t i l  s o  appl ied,  i n  favor of 
the reg is te red  owners of the Bonds. 



(Form of )  

ASSIGNMENT 

For va lue  received, the  undersigned hereby s e l l s ,  a s s igns  
and t r a n s f e r s  unto  t h e  
wi th in  Bond and does hereby i r revocably  c o n s t i t u t e  and appoint  

a t t o r n e y  t o  t r ans f  e r  
t h e  s a i d  Bond on t h e  books kept f o r  r e g i s t r a t i o n  of the   thin Bond 
with  full power of s u b s t i t u t i o n  i n  t h e  premises. 

Dated: ' -. 

SIGNATURE GUARANTEED: 

NOTICE: The Assignor's s igna tu re  t o  t h i s  Assignment must 
correspond with t h e  name as i t  appears upon t h e  f a c e  of t h e  wi th in  
Bond i n  every p a r t i c u l a r ,  without a l t e r a t i o n  or  any change whatever. 

The R e g i s t r a r  w i l l  no t  a f f e c t  t r a n s f e r  of t h i s  Bond un less  
the  informat ion concerning t h e  t r a n s f e r e e  requested below i s  
provided. The t r a n s f e r o r  should complete whichever of the following 
i s  app l icab le .  

INDIVIDUAL : 

Name and Address: 

S o c i a l  Secur i ty  Number: 
( Include information f o r  a l l  j o i n t  owners i f  t h e  Bond 
is he ld  by j o i n t  account) 



CORPORATION OR PARTNERSHIP: 

Name and Address: 

Tax Identification Number: 

TRUST : 

Name of Trust: 

Name and Address of Settlor: 

Name and Address of Trustee: 

Tax Identification Number of Trust: 

Tax Identification Number or Social Security Number 
of Sertlor: 



NOMINEE : 

Name and Address: 

Tax Identification Number or Social Securiry 
Number: 

(Tf  the Bond is to be registered fn nominee name, then 
include information for the principal,) 



C I T Y  OF FAIRMONT 

$11,065,000 S e w e r a g e  S y s t e m  R e f u n d i n g  R e v e n u e  
C a p i t a l  A p p r e c i a t i o n  B o n d s ,  Series 1988 

SUPPLEMENTAL RESOLUTION PROVIDING AS TO AMOUNT, 
MA.TURITIES, INTEREST RATES, REDE&TION 
PROVISIONS,  PURCHASE PRICE AND OTHER DETAILS AS 
TO THE SEWERAGE SYSTEM REFITNDING REVENUE CAPITAL 
APPRECIATION BONDS, S E R I E S  1 9 8 8 ,  O F  THE C I T Y ;  
AUTHORIZING AND APPROVING A BOND PURCHASE 
PROPOSAL, AN ESCROW DEPOSIT  AGREEMENT, AN 
INVESTMEmT PURCHASE AGREEMENT, A REGISTRAR'S 
AGREEMENT AND AN O F F I C I A L  STATEMENT RELATING TO 
THE BONDS; DETERMINING THAT A NET SAVINGS I S  TO 
BE ACHIEVED BY SUCH REFUNDING; APPOINTING A 
REGISTRAR, PAYING AGENT, ESCROW AGENT, 
SECURITIES PROVIDER AND DEPOSITORY BIMK; AND 
MAKING OTHER PROVISIONS AS TO TRE BONDS AND TRE 
R E r n I N G .  

WAEREAS, the C i t y  of Fairmonr (the "Issuer"), in the  
C o u n t y  of M a r i o n ,  S t a t e  of W e s t  V i rg in ia ,  is a municipal c o r p o r a t i o n  
of s a i d  S t a t e ,  the governing body of which i s  its C o u n c i l ;  

WHEREAS, this Council has duly and f i n a l l y  enacted o n  
O c t o b e r  25, 1988, a S u p p l e m e n t a l  and Amendatory O r d i n a n c e  (the 
" S u p p l e m e n t a l  and Amendatory O r d i n a n c e " )  entitled: 

SUPPLEMENTAL AND AMENDATORY ORDINANCE 
SUPPLEMENTING AND AMENDING ORDINANCE NO. 680 OF 
THE CITY OF FAIRMONT, ENACTED AUGUST 13, 1 9 8 5 ;  
AUTHORIZING THE REFtTNDING OF A PORTION OF THE 
OUTSTANDING SEWERAGE SYSTEM REFUNDING REVENUE 
BONDS, SERIES 1985, OF THE C I l T  OF FAIRMONT, 
WEST V I R G I N I A ;  AUTHORIZING THE ISSUANCE OF 
SEWERAGE SYSTEM REmTNDING REVENUE CAPITAL 
APPRECIATION BONDS, S E R I E S  1988, OF THE C I T Y  I N  
THE AGGREGATE PRINCIPAL AMOUNT O F  NOT MORE THAN 
$13,500,000, THE PROCEEDS O F  WHICH, TOGETHER 
WITH OTHER FUNDS OF THE cIm, SHALL BE EWENDED 
FOR SUCH REFUNDING AND TO PAY COSTS I N  
CONNECTION THEREWITH; PROVIDING FOR THE 
AMENDMENT OF ORDINANCE NO. 680 TO PERMIT TEE 



REFUNDING OF LESS THAN ALL OF SUCH SERIES 1985 
BONDS; PROVIDING FOR THE RIGHTS AND REMEDIES OF, 
AND THE SECURIm FOR, THE REGISTERED OWNERS OF 
SUCH BONDS; PROVIDING FOR THE ADOPTION OF A 
SWPLEMENTAL RESOLUTION AND TBE FORM OF AND 
EXECUTION AND DELIVERY OF BN ESCROW DEPOSIT 
AGREEMENT, AN INVESTMENT PURCHASE AGREINENT AEn> 
OTHER INSTRUMENTS; AND ENACTING OTHER PROVISIONS 
WITH RESPECT TO SUCH BONDS 

providing f o r  t h e  issuance of i t s  Sewerage System Refunding Revenue 
Capi ta l  Apprecia t ion Bonds, Ser ies  1988 ( t h e  " S e r i e s  1988 Bonds"), 
i n  an aggregate p r i n c i p a l  amount no t  t o  exceed $13,500,000, f o r  t h e  
purpose of refunding a por t ion  of the  I s s u e r ' s  ou t s tand ing  Sewerage 
System Refunding Revenue Bonds, S e r i e s  1985, da ted  Sep tember 15, 
1985, i s sued  i n  t h e  o r i g i n a l  aggregate p r i n c i p a l  amount of 
$7,370,000 ( t h e  "Pr io r  Bonds"), of which $7,185,000 p r i n c i p a l  amount 
i s  now outs tanding,  pursuant t o  an ordinance enac ted  August 13,  
1985, and a supplemental r eso lu t ion  adopted September 17, 1985 
( c o l l e c t i v e l y ,  t h e  "Pr ior  Ordinance"), and the  Supplemental and 
Amendatory Ordinance i s  supplementary t o  and aniendatory of t h e  P r i o r  
Ordinance and i s  h e r e i n  c a l l e d ,  together  wi th  t h e  P r i o r  Ordinance, 
t h e  "Ordinance," a l l  i n  accordance wi th  Chapter 16, A r t i c l e  13 of 
t h e  West V i r g i n i a  Code 'of 1931, a s  amended ( t h e  "Act") ; 

WKEREAS, i n  accordance with t h e  Char te r  of t h e  I s s u e r ,  the  
Supplemental and Amendatory Ordinance s h a l l  become e f f e c t i v e  on 
November 24, 1988, being 30 days fol lowing t h e  d a t e  of adoption 
t h e r e o f ,  which occurred on October 25, 1988; 

WHEREAS, the  Supplemental and Amendatory Ordinance 
provides t h a t  t h e  exact  p r i n c i p a l  amount of t h e  S e r i e s  1988 Bonds t o  
be so ld  and t h e  exact  m a t u r i t i e s ,  i n t e r e s t  r a t e s ,  redemption 
provis ions  and t h e  p r i c e  of t h e  Bonds be  e s t a b l i s h e d ,  t h a t  a 
determinat ion t h a t  i ssuance of the  Series 1988 Bonds r e s u l t s  i n  a 
n e t  savings t o  t h e  I s s u e r  be made, t h a t  a Paying Agent, R e g i s t r a r ,  
Depository Bank, Escrow Agent and S e c u r i t i e s  Prov ider  be designated 
and t h a t  an Escrow Deposit Agreement, Investment Purchase Agreement 
and R e g i s t r a r ' s  Agreement be provided f o r  by r e s o l u t i o n  of t h i s  
Council upon r e c e i p t  of a Bond Purchase Proposal  accep tab le  t o  this 
Council ; 

WHEREAS, t h e  S e r i e s  1988 Bonds a r e  proposed t o  b e  
purchased by Butcher & Singer,  Inc . ( t h e  "Or ig ina l  Purchaser1') , 



pursuant  t o  a Bond Purchase Proposal  da ted  October 25, 1988 ( t h e  
"Proposal1') ; and 

WHEREAS, t h i s  Council deems it e s s e n t i a l  and des i rab le  
t h a t  t h i s  Resolut ion be adopted and t h a t  t h e  Proposal ,  the  Escrow 
Deposi t  Agreement, the  Investment Purchase Agreement and the 
~ e g i s t r a r ' s  Agreement h e r e i n a f t e r  provided f o r  be en te red  i n t o  by 
t h e  I s s u e r ,  t h a t  t h e  O f f i c i a l  Statement r e l a t i n g  t o  t h e  S e r i e s  1988 
Bonds, h e r e i n a f t e r  descr ibed,  be approved, t h a t  the p r i c e  of t h e  
S e r i e s  1988 Bonds, the matur i ty  d a t e s  and amounts, t h e  redemption 
p r o v i s i o n s ,  t h e  . In teres t  r a t e s ,  and the exac t  p r i n c i p a l  amount of 
t h e  S e r i e s  1988 Bonds be f ixed  hereby i n  the  manner s t a t e d  herein, 
and t h a t  other m a t t e r s  r e l a t i n g  t o  t h e  S e r i e s  1988 Bonds be he re in  
provided f o r ;  

NOW, THEREFORF, THE COUNCIL O F  THE CITY OF FAIRMONT HEREBY 
RESOLVES : 

S e c t i o n  I .  Pursuant t o  the Ordinance and t h e  Act, t h i s  
Reso lu t ion  i s  adopted and the re  are hereby author ized and ordered t o  
be i s s u e d  t h e  S e r i e s  1988 Bonds i n  t h e  aggregate  p r f n c i p a l  amount 
( s t a t e d  v a l u e  a t  matur i ty)  of $11,065,000, with a s t a t e d  va lue  a t  
issuance of $3,680,320.50. The Series 1988 Bonds s h a l l  be dated 
November 30, 1988, upon o r i g i n a l  i s suance ,  s h a l l  bear i n t e r e s t  
(expressed as "Yield t o  ~ a t u r i t y " ) ,  payable  on ly  a t  matur i ty ,  and 
s h a l l  mature on November 1, of each of t h e  y e a r s  as follows: 

S t a t e d  S t a t e d  Stated Sta ted  
Value Value Yield Value Value Yield 
at  a t  t o  a t  a t  t o  

Matur i ty  I s suance  Matur i ty  Maturity Matur i ty  Issuance Matur i ty  Maturity 

S e c t i o n  2. The S e r i e s  1988 Bonds s h a l l  n o t  be sub jec t  t o  
o p t i o n a l  o r  mandatory redemption p r i o r  t o  matur i ty .  

Sec t ion  3 .  A l l  o the r  p rov i s ions  r e l a t i n g  t o  the 
S e r i e s  1988 Bonds s h a l l  b e  a s  provided i n  t h e  Ordinance, and the  



Series  1988 Bonds s h a l l  be Fn subs tan t ia l ly  the form provided i n  the 
Ordinance. 

Section 4 .  The Proposal between the Original  Purchaser 
and the I s sue r ,  subs t an t i a l l y  i n  the form submitted t o  t h i s  meeting, 
and the execution and del ivery (In mult iple  counterparts) by the 
Mayor and City Manager on t h i s  day of the Proposal on behalf of the  
Issuer  a r e  hereby authorized, approved and directed. The Mayor and 
City Manager s h a l l  execute and del iver  the Proposal with such 
changes, i n se r t i ons  and omissions a s  may be approved by the  Mayor 
and City Manager. Execution of the Proposal by the Mayor and City 
Manager s h a l l  be conclusive evidence of any approval required by 
t h i s  Section. The p r i ce  of the Series  1988 Bonds, pursuant t o  the 
Proposal, shall be $3,606,714.09 (which represents  the pr inc ipa l  
amount of t he  Series  1988 Bonds l e s s  the Original  Purchaser's 
discount of $73,606.41 and o r ig ina l  i s sue  discount of 
$7,384,679 .SO), there being no i n t e r e s t  accrued on the  Series  1988 
Bonds. 

Section 5. The Escrow Deposit Agreement by and between 
the I s sue r  and the West Virginia Municipal Bond Commission, as 
Escrow Agent, t o  be dated a s  of the dare of  del ivery of the 
Ser ies  1988 Bonds, subs t an t i a l l y  i n  the form submitted t o  t h i s  
meeting s h a l l  be and the same i s  hereby approved. The Mayor and 
City Manager s h a l l  execute and del iver  the Escrow Deposit Agreement 
with such changes, inser t fons  and o d s s i o n s  a s  may be approved by 
the Hayor and City Manager. Execution of the  Escrow Deposit 
Agreement by the  Mayor and City Manager s h a l l  be conclusive evidence 
of any approval required by t h i s  Section. 

Section 6 .  The Investment Purchase Agreement, by and 
among the I ssuer ,  the Escrow Agent and F i r s t  F ide l i t y  Bank, N.A., 
New Jersey t o  be dated as of the date  of delivery of the Ser ies  1988 
Bonds, subs t an t i a l l y  i n  t he  form submitted t o  t h i s  meeting s h a l l  be 
and t h e  same i s  hereby approved. The Mayor and City Manager s h a l l  
execute and de l iver  the  Investment Purchase Agreement with such 
changes, i n se r t i ons  and omissions a s  may be approved by the  Mayor 
and the City Manager. The execution of the Regis t ra r ' s  Agreement by 
the Mayor and City Manager shall be conclusive evidence of any 
approval required by t h i s  Section. 

Section 7 .  The Off i c i a l  Statement dated October 25, 
1988, t o  be subs t an t i a l l y  i n  the form of the  Draft  O f f i c i a l  
Statement described below, and the d i s t r i bu t ion  of counterparts  or  
copies thereof by the  Original  Purchaser a r e  hereby approved, The 
Mayor and City Manager s h a l l  execute and de l iver  the Official 
Statement with such changes, inser t ions  and omissions a s  may be 
approved by the Mayor and the  City Manager. The execution of the 
Off i c i a l  Statement by the  Mayor and City Manager s h a l l  be conclusive 



evidence of any approval required by t h i s  Section. The d i s t r i bu t ion  
by the  Original  Purchaser of t he  Draft  Of f i c i a l  Statement dated 
October 20, 1988, subs tan t ia l ly  i n  the form submitted t o  t h i s  
meeting i s  hereby r a t i f i e d  and approved. 

Section 8. The Regis t ra r ' s  Agreement t o  b e  dated a s  of 
t h e  da te  of de l ivery  of the Se r i e s  1988 Bonds, by and between the  
I s s u e r  and the  Registrar designated herein,  subs tan t ia l ly  i n  t he  
form submitted t o  t h i s  meeting s h a l l  be and the same i s  hereby 
approved. The Mayor and City Manager s h a l l  execute and de l iver  t h e  
~ e g i s t r a r ' s  Agreement with such changes, inser t ions  and omissions a s  
may be approved by the Mayor and the  Ci ty  Manager. The execution of 
the  Registrar ' s  Agreement by the Mayor and City Manager s h a l l  be 
conclusive evidence of any approval required by t h i s  Section. 

Section 9. The I s sue r  does hereby appoint and 
designate  ( i )  'City National Bank of Fairmont, Fairmont , 
West Virginia ,  fo r  the purpose of serving i n  the capac i t ies  of 
Regis t ra r ,  Paying Agent and Depository Bank; and (ii) t he  
West Virginia Municipal Bond Commission, Charleston, West Virginia,  
as Escrow Agent under and pursuant t o  the Escrow Deposit Agreement 
and the  Ordinance. 

Section 10. The Mayor, the City Manager and the City 
Clerk a r e  hereby authorized and d i rec ted  t o  execute and de l iver  such 
other  documents and c e r t i f i c a t e s  required o r  desirable  i n  connection 
with the  Se r i e s  1988 Bond i s s u e ,  hereby and by the  Ordinance 
approved and provided f o r ,  including, i f  needed, subscript ion forms 
for the  purchase of United S t a t e s  Government Secur i t ies ,  a 
commitment f o r  the Munictpal Bond Insurance Policy and other  
documents t o  the end tha t  the Ser i e s  1988 Bonds nay be delivered a t  
the  e a r l i e s t  p r a c t i c a l  date  t o  t he  Origfnal Purchaser, pursuant t o  
t he  Proposal. 

Section 11. Under t h e  provisions of the Act, and a s  
provided i n  the  Ordinance and the  Se r i e s  I988 Bonds, t he  Series  I988 
Bonds and the  i n t e r e s t  thereon do not cons t i t u t e  indebtedness of t he  
I s sue r  wi th in  the meaning of any cons t i t u t iona l  o r  s t a tu to ry  
provisions o r  l imi ta t ions ,  but s h a l l  be payable so le ly  from the 
revenues derived from the operat ion of the  sewerage system o f  t he  
I s sue r  and the  funds and accounts establ ished by the Ordinance and 
ne i the r  the c r e d i t  nor the taxing power of the  Issuer i s  pledged 
for, and no t ax  s h a l l  ever b e  levfed f o r ,  payment of the Bonds and 
the  i n t e r e s t  thereon. 

Section 12, Based upon the ac tua l  pr inc ipa l  amount, 
maturi ty  schedule and i n t e r e s t  r a t e s  f o r  the Series  1988 Bonds, as 
s e t  f o r t h  i n  Paragraph (1) hereof,  i t  i s  hereby determfned t h a t  the  
Series 1988 Bonds show a n e t  savings t o  the Issuer  a f t e r  deducting 



a l l  expenses of t h e  refunding. P r i o r  t o  del ivery  of t h e  S e r i e s  1988 
Bonds, t h e  I s s u e r  s h a l l  have obta ined from an independent c e r t i f i e d  
publ ic  accountant a c e r t i f i c a t i o n  t h a t  the  amount of savings s t a t e d  
t o  be achieved by the refunding s h a l l  i n  f a c t  be c o r r e c t ,  based upon 
h i s  review, comparison and a n a l y s i s  of the  n e t  i n t e r e s t  c o s t  i n  
d o l l a r s  of the S e r i e s  1988 Bonds and t h e  ne t  i n t e r e s t  c o s t  i n  
d o l l a r s  of t h e  P r i o r  Bonds being refunded. The Ci ty  Manager i s  
hereby author ized and d i r e c t e d  t o  employ an independent c e r t i f i e d  
pub l ic  accountant s a t i s f a c t o r y  t o  t h e  Or ig ina l  Purchaser t o  supply 
t h e  c e r t i f i c a t i o n  required h e r e i n  and t o  take other  a c t i o n s  required 
i n  connection wi th  t h e  refunding.  

Sect ion 13. The n e t  proceeds of the S e r i e s  1988 Bonds 
s h a l l  be deposi ted i n  accordance wi th  t h e  Supplemental Ordinance a s  
follows : 

Deposit t o  Escrow Fund $3,158,700.00 
Bond Insurance Premium 75,592.17 
Deposit  t o  Cost of  Issuance 

Fund 75,000.00 
Deposit t o  Construct ion Fund 297,421.92 

Tota l  Net Proceeds $3,606,714.09 

Sectfon 14. The C i t y  Manager, Mayor, C i t y  Clerk  and 
other  appropr ia te  o f f i c e r s  and employees of t h e  I s s u e r  a r e  hereby - -  - 
authorized and d i r e c t e d  t o  take a l l  f u r t h e r  a c t i o n s  necessary t o  
cause t h e  S e r i e s  1988 Bonds t o  be insured by AMBAC Indemnity 
Corporation o r  such o t h e r  municipal  bond insurance company a s  is 
acceptable  t o  t h e  Or ig ina l  Purchaser.  Any reba te  received by t h e  
I s suer  i n  connection w i t h  municipal  bond insurance on t h e  Prior 
Bonds s h a l l  be deposi ted by t h e  I s s u e r  i n  accordance w i t h  the Escrow 
Deposit Agreement. 

Sect ion 15. This Resolution s h a l l  be e f f e c t i v e  on 
November 24, 1988, being 30 days following the  date of enactment of 
the  Ordinance. 



Adopted t h i s  25th day of October, 1988. 

ATTEST : 

APPROVED AS TO FORM: 
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CITY OF FAIRMONT 

ORDINANCE AUTHORIZING THE ACQUISITION AND 
CONSTRUCTION OF ADDITIONS, BETTERMENTS AND 
IMPROVEMENTS TO THE EXISTING PUBLIC SEWERAGE 
SYSTEM OF THE CITY OF FAIRMONT AND THE 
FINANCING OF THE COST THEREOF, NOT OTHERWISE 
PROVIDED, THROUGH THE ISSUANCE BY THE CITY OF 
NOT MORE THAN $600,000 IN AGGREGATE PRINCIPAL 
AMOUNT OF SEWER REVENUE BONDS, SERIES 2003 A 
(WEST VIRGINIA SRF PROGRAM); PROVIDING FOR THE 
RIGHTS AND REMEDIES OF AND SECURITY FOR THE 
REGISTERED OWNERS OF SUCH BONDS; AUTHORIZING 
EXECUTION AND DELIVERY OF ALL DOCUMENTS 
RELATING TO THE ISSUANCE OF SUCH BONDS; 
APPROVING, RATIFYING AND CONFIRMING A BOND 
PURCHASE AGREEMENT RELATING TO SUCH BONDS; 
AUTHORIZING THE SALE AND PROVIDING FOR THE 
TERMS AND PROVISIONS OF SUCH BONDS AND 
ADOPTING OTHER PROVISIONS RELATING THERETO. 

BE IT ORDAINED AND ENACTED BY THE COUNCIL OF THE CITY OF 
FAJRMONT: 

ARTICLE I 

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS 

Section 1.01. ' Authoritv for this Ordinance. This Ordinance (together with 
any ordinance, order or resolution supplemental hereto or amendatory hereof, [he "Bond 
Legislation") is enacted pursuant to the provisions of Chapter 16, Article 13 and 
Chapter 22C, Article 2 of the West Virginia Code of 1931, as amended (coIlectively, the 
"Act"), and other applicable provisions of law. 

Section 1.02. Findings. It is hereby found, determined and declared that: 

A. The City of Fairmont (the "Issuer") is a municipal corporation and 
political subdivision of the State of West Virginia in Marion County of said State, 

B. The Issuer presently owns and operates a public sewerage system. 
However, it is deemed necessary and desirable for the health and welfare of the inhabitants 



of the Issuer that there be acquired and constructed certain additions, betterments and 
improvements to the existing public sewerage system of the Issuer, consisting of a 
conventional gravity sewer collection system to serve approximately 11 1 residential and 
commercial customers in Meredith SpringsIDakota Camp area, together with all appurtenant 
facilities (collectively, the "Project"), which constitute properties for the collection, 
transportation, treatment, purification, or disposal of liquid or solid wastes, residential 
sewage or industrial waste (the existing public sewerage system of the Issuer, the Project and 
any further additions, betterments and improvements thereto are herein called the "System"), 
in accordance with the plans and specifications prepared by the Consulting Engineers, which 
plans and specifications have heretofore been filed with the Issuer. 

C. The Issuer intends to permanently finance a portion of the costs of 
acquisition and construction of the Project through the issuance of its revenue bonds to the 
West Virginia Water Development Authority (the "Authority"), in connection with the West 
Virginia Water Pollution Control Revolving Fund Program (the "SRF Program"), which the 
Authority administers pursuant to the Act. 

D. It is deemed necessary for the Issuer to issue its Sewer Revenue Bonds, 
Series 2003 A (West Virginia SRF Program), in the total aggregate principal amount of not 
more than $600,000 (the "Series 2003 A Bonds"), initially to be represented by a single 
bond, to permanently finance a portion of the costs of acquisition and construction of the 
Project. Said costs shall be deemed to include the cost of all property rights, easements and 
franchises deemed necessary or convenient therefor and eligible under the SRF Program; 
interest upon the Series 2003 A Bonds prior to and during acquisition and construction of the 
Project and for a period not exceeding 6 months after completion of acquisition and 
construction of the Project; amounts which may be deposited in the Series 2003 A Bonds 
Reserve Account (as hereinafter defined); engineering and legal expenses; expenses for 
estimates of costs and revenues; expenses for plans, specifications and surveys; other 
expenses necessary or incident to determining the feasibility or practicability of the 
enterprise; administrative expense; commitment fees; fees and expenses of the Authority, 
including the SRF Administrative Fee (as hereafter defined); discount; initiaI fees for the 
services of registrars, paying agents, depositories or trustees or other costs in connection with 
the sale of the Series 2003 A Bonds and such other expenses as may be necessary or 
incidental to the financing herein authorized; the acquisition or construction of the Project and 
the placing of same in operation; and the performance of the things herein required or 
permitted, in connection with any thereof, provided, that reimbursement to the Issuer for any 
amounts expended by it for allowable costs prior ro the issuance of the Series 2003 A Bonds 
or the repayment of indebtedness incurred by the Issuer for such purposes shall be deemed 
Costs of the Project, as hereinafter defined. 

E. The period of usefulness of the System after completion of the Project 
is not less than 30 years. 



F. It is in the best interests of the Issuer that its Series 2003 A Bonds be sold 
to the Authority pursuant to the terms and provisions of a bond purchase agreement by and 
among the Issuer, the Authority and the West Virginia Department of Environmental 
Protection (the "DEP"), in form satisfactory to the Issuer, the Authority, and the DEP (the 
"Bond Purchase Agreement"), to be approved hereby if not previously approved by 
resolution of the Issuer. 

G. There are outstanding obligations of the Issuer which will initially rank 
prior and senior to the Series 2003 A Bonds as to liens, pledge, source of and security for 
payment, being the Issuer's Sewerage System Refunding Revenue Capital Appreciation 
Bonds, Series 1988, dated November 30, 1988, issued in the original aggregate principal 
amount of $3,680,320 ( the "Prior Bonds") until such time as the Series 1988 Bonds Reserve 
Account has been fully funded. A t  that time, the lien position of the Series 2003 A Bonds 
will be upgraded to a first lien position on a parity with the Prior Bonds. The Issuer will not 
issue any additional bonds until the Series 1988 Bonds Reserve Account is fully funded and 
the Series 2003 A Bonds are on a parity with the Prior Bonds. 

The Series 2003 A Bonds shall initially be subordinate and junior to the Prior 
Bonds with respect to liens, pledge and source of and security for payment and in all other 
respects until such time as the Series 1988 Bonds Reserve Account has been fully funded. 
At that time, the lien position of the Series 2003 A Bonds will be upgraded to a first lien 
position on a parity with the Prior Bonds. Other than the Prior Bonds, there are no 
outstanding bonds or obligations of the Issuer which are secured by revenues or assets of the 
System. The Issuer is in compliance with all covenants of the Prior Bonds and Prior 
Ordinance, with the exception of the Series 1988 Bonds Reserve Account which is not fully 
funded as of [he date hereof. 

H. The estimated revenues to be derived in each year after completion of the 
Project from the operation of the System will be sufficient to pay all costs of operation and 
maintenance of the System, the principal of and interest on the Bonds (as hereinafter defined) 
and to make all payments into all funds, accounts and other payments provided for herein. 

I. The Issuer has complied with all requirements of West Virginia law and 
the Bond Purchase Agreement relating to authorization of the acquisition and construction of 
[he Project and the operation of the System and issuance of the Series 2003 A Bonds, or will 
have so complied prior to issuance of any thereof, including, among other things and without 
limitation, the approval of the Project and the financing thereof by the West Virginia 
Infrastructure and Jobs Development Council and the obtaining of a certificate of public 
convenience and necessity from the Public Service Commission of West Virginia by final 
order, the time for rehearing and appeal of which will either have expired prior to the 
issuance of the Series 2003 A Bonds or such final order will not be subject to appeal. 



J. Pursuant to the Act, the Issuer has heretofore established a Sanitary 
Board, and the Sanitary Board has petitioned the Governing Body to issue the Series 2003 A 
Bonds for the purposes set forth herein. 

K. The Project has been reviewed and determined to be technically and 
financially feasible by the West Virginia Infrastructure and Jobs Development Council as 
required under Chapter 3 1, Article 15A of the West Virginia Code of 1931, as amended. 

Section 1.03. Bond Legislation Constitutes Contract. In consideration of the 
acceptance of the Series 2003 A Bonds by those who shall be the Registered Owners of the 
same from time to time, this Bond Legidation shall be deemed to be and shall constitute a 
contract between the Issuer and such Bondholders, and the covenants and agreements herein 
set forth to be performed by the Issuer shall be for the equal benefit, protection and security 
of the Registered Owners of any and all of such Series 2003 A Bonds, all which shall be of 
equal rank and without preference, priority or distinction between any one Bond of a series 
and any other Bonds of the same series, and by reason of priority of issuance or otherwise, 
except as expressly provided therein and herein. 

Section 1.04. Definitions. The following terms shall have the following 
meanings herein unless the context expressly requires otherwise: 

"Act" means, collectively, Chapter 16, Article 13 and Chapter 22C, Article 2 
of the West Virginia Code of 193 1, as amended and in effect on rhe date of enactment hereof. 

"Authority" means the West Virginia Water DeveIopment Authority, which is 
expected to be the original purchaser and Registered Owner of the Series 2003 A Bonds, or 
any other agency, board or department of the State of West Virginia that succeeds to the 
functions of the Authority, acting in its administrative capacity and upon authorization from 
the DEP under the Act. 

"Authorized Officer" means the Mayor of the Issuer, or any other officer of the 
Issuer specifically designated by resolution of the Governing Body. 

"Board" means the Sanitary Board of the Issuer. 

"Bondholder, " "Holder of the Bonds, " "Holder, " "Registered Owner" or any 
similar term whenever used herein with respect to an outstanding Bond or Bonds, means the 
person in whose name such Bond is registered. 

"Bond Legislation," "Ordinance," "Bond Ordinance" or "Local Act" means this 
Bond Ordinance and all ordinances, orders and resolutions supplemental hereto or 
amendatory hereof. 



"Bond Purchase Agreement" means the Bond Purchase Agreement heretofore 
entered into, or to be entered into, by and among the Issuer, the Authority and the DEP, 
providing for the purchase of the Series 2003 A Bonds from the Issuer by the Authority, the 
form of which shall be approved, and the execution and delivery by the Issuer authorized 
and directed or ratified by the Supplemental Resolution. 

"Bond Registrar" means the bank or other entity to be designated as such in the 
Supplemental Resolution and its successors and assigns. 

"Bonds" means, collectively, the Series 2003 A Bonds, the Prior Bonds and, 
where appropriate, any bonds on a parity therewith .subsequently authorized to be issued 
hereunder or by another ordinance of the Issuer. 

"Bond Year" means the 12-month period beginning on the anniversary of the 
Closing Date in each year and ending on the day prior to the anniversary date of the Closing 
Date in the following year, except that the first ~ o n d ' y e a r  shall begin on the Closing Date. 

"City Clerk" means the City Clerk of the Issuer. 

"City Manager" means the City Manager of the Issuer. 

"Closing Date" means the date upon which there is an exchange of the 
Series 2003 A Bonds for all or a portion of the proceeds of the Series 2003 A Bonds from the 
Authority and the DEP. 

"Code" means the Internal Revenue Code of 1986, as amended, and the 
Regulations. 

"Commission" means the West Virginia Municipal Bond Commission or any 
other agency of the State of West Virginia that succeeds to the functions of the Commission. 

"Completion Date" means the completion date of the Project, as defined in the 
SRF Regulations. 

"Consulting Engineers" means Greenhorne & OIMara, Inc., Fairmont, West 
Virginia, or any qualified engineer or firm of engineers, licensed by the State, that shall at 
any time hereafter be procured by the Issuer as Consulting Engineers for the System, or 
portion thereof, in accordance with Chapter 5G, Article 1 of the West Virginia Code of 1931, 
as amended; provided however, that the Consulting Engineers shall not be a regular, full-time 
employee of the State or any of its agencies, commissions, or political subdivisions. 

"Costs" or "Costs of the Project" means those costs described in Section 1.02D 
hereof to be a part of the cost of acqujsition and construction of the Project. 



"DEP" means the West Virginia Department of Environmental Protection, or 
any other agency, board or department of the State that succeeds to the functions of the DEP. 

"Depository Bank" means the bank designated as such in the Supplemental 
Resolution, and its successors and assigns, which shall be a member of FDIC. 

'Depreciation Fund" means the Depreciation Fund created by the Prior 
Ordinance and continued hereby. 

"FDIC" means the Federal Deposit Insurance Corporation and any successor 
to the functions of the FDIC. 

"Fiscal Year" means each 12-month period beginning on July 1 and ending on 
the succeeding June 30. 

"Governing Body" means the Council of the Issuer, as it may now or hereafter 
be constituted. 

"Government Obligations" means direct obligations of, or obligations the timely 
payment of the principal of and interest on which is guaranteed by, the United States of 
America. 

"Grant" means any and all grants received by the Issuer for the payment of a 
portion of the costs of acquiring and constructing the Project. 

"Gross Revenues" means the aggregate gross operating and non-operating 
revenues of the System, as hereinafter defined, determined in accordance with generally 
accepted accounting principles, after deduction of prompt payment discounts, if any, and 
reasonable provision for uncol1ectibIe accounts; provided that, "Gross Revenues" does not 
include any gains from the sale or other disposition of, or from any increase in the value of, 
capital assets (including Qualified Investments, as hereinafter defmed, purchased pursuant to 
Article 8.01 hereof) or any Tap Fees, as hereinafter defined. 

"Herein, " "hereto" and similar words shall refer to this entire Bond Legislation. 

"Independent Certified Public Accountants" means any certified public 
accountant or firm of certified public accountants chat shall at any time hereafter be retained 
by the Issuer to prepare an independent annual or special audit of the accounts of the System 
or for any other purpose except keeping the accounts of the System in the normal operation 
of its business and affairs. 

"Investment Property" means 



(A) any security (within the meaning of Section 165(g)(2)(A) or (B) of the 
Code), 

(B) any obligation, 

(C) any annuity contract, 

(D) any investment-vpe property, or 

(E) in the case of a bond other than a private activity bond, any residential 
rental property for family units which is not located within the jurisdiction of the Issuer and 
which is not acquired to implement a court ordered or approved housing desegregation plan. 

Except as provided in the following sentence, the term "Investment Property" 
does not include any tax-exempt bond. With respect to an issue other than an issue a part of 
which is a specified private activity bond (as defined in section 57(a)(5)(C) of the Code), the 
term "Investment Property" includes a specified private activity bond (as so  defined). 

"Issuer" means the City of Fairmont, a municipal corporation and political 
subdivision of the State of West Virginia, in Marion County, West Virginia,. and, unless the 
context clearly indicates otherwise, includes the Governing Body of the Issuer. 

"Mayor" means the Mayor of the Issuer. 

"Net Proceeds" means the face amount of the Series 2003 A Bonds, plus 
accrued interest and premium, if any, less original issue discount, if any, and less proceeds, 
if any, deposited in the Series 2003 A Bonds Reserve Account. For purposes of the Private 
Business Use limitations set forth herein, the term Net Proceeds shall include any amounts 
resulting from the investment of proceeds of the Series 2003 A Bonds, without regard to 
whether or not such investment is made in tax-exempt obligations. 

"Net Revenues" means.the balance of the Gross Revenues, remaining after 
deduction of Operating Expenses, as hereinafter defined. 

"Nonpurpose Investment" means any Investment Properly as defined in Section 
148(b) of the Code, that is not a purpose investment. 

"Operating Expenses" means the reasonable, proper and necessary costs of 
repair, maintenance and operation of the System and includes, without limiting the generality 
of the foregoing, administrative, engineering, legal, auditing and insurance expenses, other 
than those capitalized as part of the costs, the SRF Administrative Fee, fees and expenses of 
the Authority, fiscal agents, the Depository Bank, the Registrar and the Paying Agent (all as 
herein defined), orher than those capitalized as part of the costs, payments to pension or 



retirement funds, taxes and such other reasonable operating costs and expenses as should 
normally and regularly be included under generally accepted accounting principles; provided, 
that "Operating Expenses" does not include payments on account of the principal of or 
redemption premium, if any, or interest on the Bonds, charges for depreciation, losses from 
the sale or other disposition of, or from any decrease in the value of, capital assets, 
amortization of debt discount or such miscellaneous deductions as are applicable to prior 
accounting periods. 

"Operation and Maintenance Fund" means the Operation and Maintenance Fund 
created by the Prior Ordinance and continued hereby. 

"Outstanding, " when used with reference to Bonds or Prior Bonds and as of any 
particular date, describes ail Bonds and Prior Bonds theretofore and thereupon being 
authenticated and delivered, except (i) any Bond or Prior Bonds cancelled by the Bond 
Registrar or the registrar for Prior Bonds at or prior to said date; (ii) any Bond or Prior 
Bonds for the payment of which monies, equal to its principal amount and redemption 
premium, if applicable, with interest to the date of maturity or redemption shall be in trust 
hereunder and set aside for such payment (whether upon or prior to maturity); (iii) any Bond 
deemed to have been paid as provided in Article X hereof; (iv) any Prior Bond deemed to 
have been paid in accordance with the resolution authorizing the issuance thereof; and (v) for 
purposes of consents or other action by a specified percentage of Bondholders, or holders of 
Prior Bonds, any Bonds or Prior Bonds registered to the Issuer. 

"Parity Bonds" means additional Bonds issued under the provisions and within 
the limitations prescribed by Section 7.07 hereof. 

"Paying Agent" means the Commission or other entity or authority designated 
as such for the Series 2003 A Bonds in the Supplemental Resolution, with the written consent 
of the Authority and the DEP. 

"Prior Bonds" means the Issuer's Sewerage System Refunding Revenue Capital 
Appreciation Bonds, Series 1988, dated November 30, 1988, issued in the original aggregate 
principal amount of $3,680,320. 

"Prior Ordinance" means collectively, the ordinance of the Issuer, including all 
amendments and supplements thereto, authorizing the issuance of the Prior Bonds. 

"Private Business Use" means use (directly or indirectly) in a trade or business 
carried on by any person other than a governmental unit; provided that, use as a member of 
the general public shall not be taken into account. 

"Project" means the Project as described in Section 1.02B hereof. 



"Qualified Investments" means and includes any of the following: 

(a) Government Obligations; 

(b) Government Obligations which have been stripped of their 
unmatured interest coupons, interest coupons stripped from 
Government Obligations, and receipts or certificates evidencing 
payments from Government Obligations or interest coupons 
stripped from Government Obligations; 

(c) Bonds, debentures, notes or other evidences of 
indebtedness issued by any of the folIowing agencies: Banks for 
Cooperatives; Federal Intermediate Credit Banks; Federal Home 
Loan Bank System; Export-Import Bank of the United States; 
Federal Land Banks; Government National Mortgage Association; 
Tennessee Valley Authority; or Washington Metropolitan Area . 
Transit Authority; 

(d) Any bond, debenture, note, participation certificate or 
other similar obligations issued by the Federal National Mortgage 
Association to the extent such obligation is guaranteed by the 
Government National Mortgage Association or issued by any 
other federa1 agency and backed by the full faith and credit of the 
United States of America; 

(e) Time accounts (including accounts evidenced by time 
certificates of deposit, time deposits or other similar banking 
airangements) which, to the extent not insured by the FDIC or 
Federal Savings and Loan Insurance Corporation, shall be 
secured by a pledge of Government Obligations, provided, that 
said Government Obligations pledged either must mature as 
nearly as practicabIe coincident with the maturity of said time 
accounts or must be replaced or increased so that the market 
value thereof is always at least equal to the principal amount of 
said time accounts; 

(f) Money market funds or similar funds whose only assets are 
investments of the type described in paragraphs (a) through (e) 
above; 

(g) Repurchase agreements, fully secured by investments of 
the types described in paragraphs (a) through (e) above, with 
banks or national banking associations which are members of 



FDIC or with government bond dealers recognized as primary 
dealers by the Federal Reserve Bank of New York, provided, that 
said investments securing said repurchase agreements either must 
mature as nearly as practicable coincident with the maturity of 
said repurchase agreements or must be replaced or increased so 
that the market value thereof is always at least equal to. the 
principal amount of said repurchase agreements, and provided 
further that the holder of such repurchase agreement shall have a 
prior perfected security interest in the collateral therefor; must 
have (or its agent must have) possession of such collateral; and 
such collateral must be free of all claims by third parties; 

(h) The West Virginia "consolidated fund" managed by the 
West Virginia Investment Management Board pursuant to 
Chapter 12, Article 6 of the West-Virginia Code of 1931, as 
amended; and 

(i) Obligations of states or political subdivisions or agencies 
thereof, the interest on which is excluded from gross income for 
federal income tax purposes, and which are rared at least "A" by 
Moody's Investors Service, Znc. or Standard & Poor's 
Corporation. 

"Registered Owner, " "Bondholder, " "Holder" or any similar term means 
whenever used herein with respect to an outstanding Bond or Bonds, the person in whose 
name such Bond is registered. 

"Registrar" means the Bond Registrar. 

"Regulations" means temporary and permanent regulations promulgated under 
the Code, or any predecessor thereto. 

"Reserve Accounts" means, collectively, the respective Reserve Account 
established for the Series 2003 A Bonds and the Prior Bonds. 

"Reserve Requirement" means, collectively, the respective amount required to 
be on deposit in any Reserve Account for the Prior Bonds and the Series 2003 A Bonds. 

"Revenue Fund" means the Revenue Fund created by the Prior Ordinance and 
continued hereby. 

"Series 2003 A Bonds" means Sewer Revenue Bonds, Series 2003 A (West 
Virginia SRF Program), of the Issuer, authorized by this Bond Legislation. 



"Series 2003 A Bonds ConstructionTmst Fund" means the Series 2003 A Bonds 
Construction Trust Fund established by Section 5.01 hereof. 

"Series 2003 A Bonds Reserve Account" means the Series 2003 A Bonds 
Reserve Account established in the Series 2003 A Bonds Sinking Fund pursuant to 
Section 5.02 hereof. 

"Series 2003 A Bonds Reserve Requirement" means, as of any date of 
calculation, the maximum amount of principal and interest which will become due on the 
Series 2003 A Bands in the then current or any succeeding year. 

"Series 2003 A Bonds Sinking Fund" means the Series 2003 A Bonds Sinking 
Fund established by Section 5.02 hereof. 

"Sinking Funds" means, collectively, the respective Sinking Fund established 
for the Prior Bonds and the Series 2003 A Bonds. 

"SRF Administrative Fee" means any administrative fee required to be paid 
pursuant to the Bond Purchase Agreement. 

"SRF Program" means the State's Water Pollution Control Revolving Fund 
Program, under which the Authority purchases the water poIlution control revenue bonds of 
local governmental entities satisfying certain legal and other requirements with the proceeds 
of a capitalization grant award from the United States Environmental Protection Agency and 
funds of the State. 

"SRF Regulations" means the regulations set forth in Title 47, Series 31 of the 
West Virginia Code of State Regulations. 

"State" means the State of West Virginia. 

"Supplemental Resolution" means any resolution, ordinance or order of the 
Issuer supplementing or amending this Ordinance and, when preceded by the article "the," 
refers specifically to the supplemental resolution authorizing the sale of the Series 2003 A 
Bonds; provided, that any matter intended by this Ordinance to be included in the 
Supplemental Resolution with respect to the Series 2003 A Bonds, and not so included may 
be included in another Supplemental Resolution. 

"Surplus Revenues" means the Net Revenues not required by the Bond 
Legislation to be set aside and held for the payment of or security for the Bonds or any other 
obligation of the Issuer, including, without limitation, the Depreciation Fund, the Sinking 
Funds and the Reserve Accounts. 



"System" means, collectively, the complete existing municipal sewage treatment 
and collection system of the Issuer, as presently existing in its entirety or any integral part 
thereof, and shall include the Project and any and all additions, betterments and improvements 
thereto hereafter acquired or constructed for the System from any sources whatsoever, both 
within and without the Issuer. 

"Tap Fees" means the fees, if any, paid by prospective customers of the System 
in order to connect thereto. 

Additional terms and phrases are defined in this Ordinance as they are used. 
Words importing singular number shall include the plural number in each case and vice versa; 
words importing persons shall include firms and corporations; and words importing the 
masculine, feminine or neutral gender shall incIude any other gender. 



ARTICLE I1 

AUTHORIZATION OF ACQUISITION AND CONSTRUCTION 
OF THE PROJECT 

Section 2.01. Authorization of Acauisition and Construction of the Project. 
There is hereby authorized and ordered the acquisition and construction of the Project, at an 
estimated cost of noc co exceed $1,474,475, in accordance with the plans and specifications 
which have been prepared by the Consulting Engineers, heretofore filed in the office of the 
Governing Body. The proceeds of the Series 2003 A Bonds hereby authorized shali be 
applied as provided in Article VI hereof. The Issuer has received bids and will enter into 
contracts for the acquisition and construction of the Project, in an amount and otherwise 
compatible with the financing plan submitted to the DEP. 

The cost of the Project is estimated not to exceed $1,474,475, of which an 
amount not to exceed $600,000 will be obtained from proceeds of the Series 2003 A Bonds 
and $872,405 will be obtained from the proceeds of a Small Cities Block Grant. 



ARTICLE III 

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION AND 
SALE OF BONDS; AUTHORIZATION AND EXECUTION OF BOND 

PURCHASE AGREEMENT 

Section 3.01. Authorization of Bonds. For the purposes of capitalizing 
interest on the Series 2003 A Bonds, funding a reserve account for the Series 2003 A Bonds, 
paying Costs of the Project not otherwise provided for and paying certain costs of issuance 
and related costs, or any or all of such purposes, as determined by the Supplemental 
Resolution, there shall be and hereby are authorized to be issued the negotiable Series2003 A 
Bonds of the Issuer. The Series 2003 A Bonds shall be issued as a single bond, designated 
"Sewer Revenue Bond, Series 2003 A (West Virginia SRF Program)", in the principal 
amount of not more than $600,000, and shall have such terms as set forth hereinafier and in 
the Supplemental Resolution. The proceeds of the Series 2003 A Bonds remaining after 
funding of the Series 2003 A Bonds Reserve Account (if funded from Bond proceeds) and 
capitaIizing interest on the Series 2003 A Bonds, if any, shall be deposited in or credited to 
the Series 2003 A Bonds Construction Trust Fund established by Section 5.01 hereof and 
applied as set forth in Article VI hereof. 

Section 3.02. Terms of Bonds. The Series 2003 A Bonds shall be issued in 
such principal amounts; shall bear interest, if any, at such rate or rates, not exceeding the tben 
legal maximum, payable quarterly on such dates; shaU mature on such dates and in such 
amounts; and shall be redeemable, in whole or in part, all as the Issuer shall prescribe in a 
Supplemental Resolution or as specifically provided in the Bond Purchase Agreement. The 
Series 2003 A Bonds shall be payable as to principal at the office of the Paying Agent, in any 
coin or currency which, on the dates of payment of principal is legal tender for the payment 
of public or private debts under the laws of the United States of America. Interest, if any, 
m the Series 2003 A Bonds shall be paid by check or draft of the Paying Agent or its agent, 
mailed to the Registered Owner thereof at the address as it appears on the books of the Bond 
Registrar, or by such other method as shall be mutually agreeable so long as the Authority 
is the Registered Owner thereof. 

Unless otherwise provided by the Supplemental Resolution, the Series 2003 A 
Bonds shall initially be issued in the form of a single bond, fully registered to the Authority, 
with a record of advances and a debt service schedule attached, representing the aggregate 
principal amount of the Series 2003 A Bonds, and shall mature in principal installments, all 
as provided in the Supplemental Resolution. The Series 2003 A Bonds shall be exchangeable 
at the option and expense of the Registered Owner for another fully registered Bond or Bonds 
of the same series in aggregate principal amount equal to the amount of said Bonds then 
Outstanding and being exchanged, with principal installments or maturities, as applicable, 



corresponding to the dates of payment of principal installments of said Bonds; provided, that 
the Authority shall not be obligated to pay any expenses of such exchange. 

Subsequent series of Bonds, if any, shalI be issued in fully registered form and 
in denominations as determined by a Supplemental Resolution. Such Bonds shall be dated and 
shall bear interest, if any, as of the date specified in a Supplemental Resolution. 

Section 3.03. Execution of Bonds. The Series 2003 A Bonds shall be 
executed in the name of the Issuer by the Mayor, and the seal of the Issuer shall be affixed 
thereto or imprinted thereon and attested by the City Clerk. In case any one or more of the 
officers who shall have signed or sealed the Series 2003 A Bonds shall cease to be such 
officer of the Issuer before the Series 2003 A Bonds so signed and seaied have been actually 
sold and delivered, such ~ o n d s  may nevertheless be sold and delivered as herein provided and 
may be issued as if the person who signed or sealed such Bonds had not ceased to hold such 
office. Any Series 2003 A Bonds may be signed and sealed on behalf of the Issuer by such 
person as at the actual time of the execution of such Bonds shall hold the proper office in the 
Issuer, although at the date of the authorization of such Bonds such person may not have held 
such office or may not have been so authorized. 

Section 3.04.- Authentication and Registration. No Series 2003 A Bond shall 
be valid or  obligatory for any purpose or entitled to any security or benefit under this Bond 
Legislation unless and until the Certificate of Authentication and Registration on such Bond, 
substantially in the form set forth in Section 3.10 hereof shall have been manually executed 
by the Bond Registrar. Any such executed Certificate of Authentication3nd Registration 
upon any such Bond shall be conciusive evidence that such Bond has been authenticated, 
registered and delivered under this Bond Legislation. The Certificate of Authentication and 
Registration on any Series 2003 A Bond shall be deemed to have been executed by the Bond 
Registrar if manually signed by an authorized officer of the Bond Registrar, but it shall not 
be necessary that the same officer sign the Certificate of Authentication and Registration on 
all of the Bonds issued hereunder. 

Section 3.05. Necotiabilitv, Transfer and Repistration. Subject to the 
provisions for transfer of registration set forth below, the Series 2003 A Bonds shall be and 
have all of the qualities and incidents of negotiable instruments under the Uniform 
Commercial Code of the State of West Virginia, and each successive Holder, in accepting the 
Series 2003 A Bonds shall be conclusively deemed to have agreed that such Bonds shall be 
and have all of the qualities and incidents of negotiable instruments under the Uniform 
Commercial Code of the State of West Virginia, and each successive Holder shall further be 
conclusively deemed to have agreed that said Bonds shall be incontestable in the hands of a 
bona fide holder for value. -- 



So long as the Series 2003 A Bonds remain outstanding, the Issuer, through the 
Bond Registrar as its agent, shall keep and maintain books for the registration and transfer 
of the Series 2003 A Bonds. 

The registered Series 2003 A Bonds shall be transferable only upon the books 
of the Bond Registrar, by the registered owner thereof in person or by his attorney duly 
authorized in writing, upon surrender thereto together with a written instrument of transfer 
satisfactory to the Bond Registrar duly executed by the registered owner or his duly 
authorized attorney. 

In all cases in which the privilege of exchanging Series 2003 A Bonds or 
transferring the registered Series 2003 A Bonds are exercised, all Series 2003 A Bonds shall 
be delivered in accordance with the provisions of this Bond Legislation. All Series 2003 A 
Bonds surrendered in any such exchanges or transfers shall forthwith be cancelled by the 
Bond Registrar. For every such exchange or transfer of Series 2003 A Bonds, the Bond 
Registrar may make a charge sufficient to reimburse it for any tax, fee or other governmental 
charge required to be paid with respect to such exchange or transfer and the cost of preparing 
each new Bond upon each exchange or transfer, and any other expenses of the Bond Registrar 
incurred in connection therewith, which sum or sums shall be paid by the Issuer. The Bond 
Registrar shall not be obliged to make any such exchange or transfer of Series 2003 A Bonds 
during the period commencing on the 15th day of the month next preceding an interest 
payment date on the Series 2003 A Bonds or, in the case of any proposed redemption of 
Series 2003 A Bonds, next preceding the date of the selection of Bonds to be redeemed, and 
ending on such interest paynent date or redemption date. 

Section 3.06.. Bonds Mutilated. Destroved. Stolen or Lost. In case any 
Series 9 0 3  A Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may, 
in its discretion, issue, and the Bond Registrar shall, if so advised by the Issuer, authenticate 
and deliver, a new Bond of the.same series and of like tenor as the Bonds so mutilated, 
destroyed, stolen or lost, in exchange and substitution for such mutilated Bond, upon 
surrender and cancellation of such mutilated Bond, or in lieu of and substitution for the Bond 
destroyed, stolen or lost, and upon the HoIder's furnishing satisfactory indemnity and 
complying with such other reasonable regulations and conditions as the Issuer may prescribe 
and paying such expenses as the Issuer and the Bond Registrar may incur. All Bonds so 
surrendered shall be cancelled by the Bond Registrar and held for the account of the Issuer. 
If any such Bond shall have matured or be about to mature, instead of issuing a substitute 
Bond, the Issuer may pay the same, upon being indemnified as aforesaid, and if such Bond 
be lost, stolen or destroyed, without surrender thereof. 

Section 3.07. ' Bonds not to be Indebtedness of the Issuer. The Series 2003 A 
Bonds shall not, in any event, be or constitute a corporate indebtedness of the Issuer within 
the meaning of any constitutional or statutory provision or limitation, but shall be payable 
solely from the Net Revenues derived from the operation of the System as herein provided. 



No Holder or Holders of the Series 2003 A Bonds shall ever have the right to compel the 
exercise of the taxing power of the Issuer to pay the Series 2003 A Bonds or the interest, if 
any, thereon. 

Section 3.08. Bonds Secured by Pledne of Net Revenues; Lien Positions with 
resuect to Prior Bonds. The payment of the debt service of all Series 2003 A Bonds shall be 
initially secured forthwith equally and ratably by a subordinate and junior lien on the Net 
Revenues derived from the operation of the System until such time as the Series 1988 Bonds 
Reserve Account has been fully funded. At that time, the lien position of the Series 2003 A 
Bonds will be upgraded to a first lien position on a parity with the Prior Bonds. Such Net 
Revenues in an amount sufficient to pay the principal of  and interest on ahd other payments 
for the Series 2003 A Bonds and the Prior Bonds and to make the payments into all funds and 
accounts and all other payments provided for in the Bond Legislation, are hereby irrevocably 
pledged to such payments as the same become due. 

Section 3-09., Deliverv of Bonds. The Issuer shall execute and deliver the 
Series 2003 A Bonds to the Bond Registrar, and the Bond Registrar shall authenticate, register 
and deliver the Series 2003 A Bonds to the original purchasers upon receipt of the documents 
set forth below: 

A. If other than xhe Authority, a list of the names in which the 
Series 2003 A Bonds are to be registered upon original issuance, 
together with such taxpayer identification and other information 
as the Bond Registrar may reasonably require; 

B. A request and authorization to the BondRegistrar on behalf 
of the Issuer, signed by an Authorized Officer, to authenticate and 
deliver the Series 2003 A Bonds to the original purchasers; 

C. An executed and certified copy of the Bond Legislation; 

D. An executed copy of the Bond Purchase Agreement; and 

E. The unqualified approving opinion of bond counsel on the 
Series 2003 A Bonds. 

Section 3.10. Form of Bonds. The text of the Series 2003 A Bonds shall be 
in substantially the following form, with such omissions, insertions and variations as may be 
necessary and desirable and authorized or permitted hereby, or by any Supplemental 
Resolution adopted prior to the issuance thereof: 



(FORM OF BOND) 

UNITED STATES OF AMERICA 
STATE OF WEST VIRGINIA 

CITY OF FAlRMONT 
SEWER E V E N U E  BOND, S E W  2003 A 

(WEST VIRGINIA SRF PROGRAM) 

KNOW ALL MEN BY THESE PRESENTS: That the CITY OF FAIRMONT, 
a municipal corporation and political subdivision of the State of West Virginia in Marion 
County of said State (the "Issuer"), for value received, hereby promises to pay, solely from 
the special funds provided therefor, as hereinafter set forth, to the West Virginia Water 
Development Authority (the "Authority") or registered assigns the sum 
of DOLLARS ($ ), or such lesser amount 
as shall have been advanced to the Issuer hereunder and not previously repaid, as set forth 
in the "Record of Advances" attached as EXHIBIT A hereto and incorporated herein by 
reference, in quarterly installments on March 1, June 1, September 1 and December 1 of each 
year, commencing 1,200-, as set forth on the "Debt Service Schedule" 
attached as EXHIBIT B hereto and incorporated herein by reference. The SRF 
Administrative fee (as defined in the hereinafter describe Bond Legislation) on this Bond shall 
be payable quarterly on March 1, June 1, September 1 and December 1 of each year, 
commencing , ZOO-, as set forth on Exhibit B attached hereto. 

This Bond shall bear no interest. Principal installments of this Bond are payable 
in any coin or currency which, on the respective dates of payment of such installments, is 
legal tender for the payment of public and private debts under the laws of the United States 
of America, at the office of the West Virginia Municipal Bond Commission, Charleston, 
West Virginia (the "Paying Agent"). 

This Bond may be redeemed prior to its stated date of maturity in whole or in 
part, but only with the express written consent of the Authority and the West Virginia 
Department of Environmental Protection (the "DEP"), and upon the terms and conditions 
prescribed by, and otherwise in compliance with, the Bond Purchase Agreement (the "Bond 
Purchase Agreement") by and among the Issuer, the Authority and the DEP, dated 

,200-. 

This Bond is issued (i) to pay a portion of the costs of acquisition and 
construction of certain additions, betterments and improvements to the existing public 



sewerage system of the Issuer (the "Project"); [(ii) to fully fund the Series 2003 A Bonds 
Reserye Account]; and (iii) to pay certain costs of issuance of the Bonds of this Series (the 
"Bonds") and related costs, The existing public sewerage system of the Issuer, the Project, 
and any further additions, betterments or improvements thereto are herein called the 
"System," This Bond is issued under the authority of and in full compliance with the 
Constitution and statutes of the State of West Virginia, including particularly Chapter 16, 
Article 13 and Chapter 22C, Article 2 of the West Virginia Code of 1931, as amended 
(collectively, the "Act"), a Bond Ordinance duly enacted by the Issuer on 

, 2003, and a Supplemental Resolution duly adopted by the Issuer on 
,2003 (collectively, the "Bond Legislation"), and is subject to all the terms and 

conditions thereof. The Bond Legislation provides for the issuance of additional bonds under 
certain conditions, and such bonds would be entitled to be paid and secured equally and 
ratably from and by the funds and revenues and other security provided for the Bonds under 
the Bond 'Legislation. 

THIS BOND IS INITIALLY ISSUED SUBORDINATE AND JUNIOR, WITH 
RESPECT TO LIENS, PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT, 
AND IN ALL RESPECTS, TO THE ISSUER'S SEWERAGE SYSTEM REFUNDING 
REVENUE CAPITAL APPRECIATION BONDS, SERIES 1988, DATED 
NOVEMBER 30, 1988, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL 
AMOUNT OF $3,680,320 (THE "PRIOR BONDS ") UNTIL SUCH TIME AS THE SERIES 
1988 BONDS RESERVE ACCOUNT HAS BEEN FULLY FUNDED. AT THAT TIME, 
THE LIEN POSITION OF THE SERIES 2003 A BONDS WILL BE UPGRADED TO A 
FIRST LIEN POSITION ON A PARITY WITH THE PRIOR BONDS. 

This Bond is payable only from and secured by a pledge of the Net Revenues 
(as defined in the Bond Legislation) to be derived from the operation of the System, initially 
junior and subordinate to the pledge of Net Revenues in favor of the Holders of the Prior 
Bonds until upgraded as stated above, and from monies in the Reserve Account created under 
the Bond Legislation for the Bonds (the "Series 2003 A Bonds Reserve Account"), and 
unexpended proceeds of the Bonds. Such Net Revenues shall be sufficient to pay the 
principal of and interest on all bonds which may be issued pursuant to the Act and which shall 
be set aside as a special fund hereby pledged for such purpose. This Bond does not constitute 
a corporate indebtedness of the Issuer within the meaning of any constitutional or statutory 
provisions or iimitations, nor shall the Issuer be obligated to pay the same or the interest, if 
any, hereon, except from said special fund provided from the Net Revenues, the monies in 
the Series 2003 A Bonds Reserve Account and unexpended proceeds of the Bonds. Pursuant 
to the Bond Legislation, the Issuer has covenanted and agreed to estabIish and maintain just 
and equitable rates and charges for the use of the System and the services rendered thereby, 
which shall be sufficient, together with other revenues of the System, to provide for the 
reasonable expenses of operation, repair and maintenance of the System, and to leave a 
balance each year equal to at least 115 % of the maximum amount payable in any year for 
principaI of and interest, if any, on the Bonds and all other obligations secured by a lien on 
or payable fr0.m such revenues on a parity with or prior to rhe Bonds, including the Prior 



Bonds; provided however, that so long as there exists in the Series 2003 A Bonds Reserve 
Account an amount at least equal to the maximum amount of principal and interest, if any, 
which will become due on the Bonds in the then current or any succeeding year, and in the 
respective reserve accounts established for any other obligations outstanding on a parity with 
or  prior to the Bonds, including the Prior Bonds, an amount at Ieast equal to the requirement 
therefor, such percentage may be reduced to 110%. The Issner has entered into certain 
further covenants with the registered owners of the Bonds for the terms of which reference 
is made to the Bond Legislation. Remedies provided the registered owners of the Bonds are 
exclusively as provided in the Bond Legislation, to which reference is here made for a 
detailed description thereof. 

Subject to the registration requirements set forth herein, this Bond is 
transferable, as provided in the Bond Legislation, only upon the books of the Registrar (as 
defined in the Bond Legislation), by the registered owner, or by its attorney duly authorized 
in writing, upon the surrender of this Bond, together with a written instrument of transfer 
satisfactory to the Registrar, duly executed by the registered owner or its attorney duly 
authorized in writing. 

Subject to the registration requirements set forth herein, this Bond, under the 
provision of the Act is, and has all the qualities and incidents of, a negotiable instrument 
under the Uniform CornrnerciaI Code of the State of West Virginia. 

All money received from the sale of this Bond, after reimbursement and 
repayment of all amounts advanced for preliminary expenses as provided by law and the Bond 
Legislation, shall be applied solely to payment of the costs of the Project and costs of issuance 
hereof described in the Bond Legislation, and there shall be and hereby is created and granted 
a lien upon such monies, until so applied, in favor of the registered owner of this Bond. 

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts, 
conditions and things required to exist, happen and be performed precedent lo and at the. 
issuance of this Bond do exist, have happened, and have been performed in due time, form 
and manner as required by law, and that the amount of this Bond, together with all other 
obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes 
of the State of West Virginia and thal a sufficient amount of the Net Revenues of the System 
has been pledged to and will be set aside into said special fund by the Issuer for the prompt 
payment of the principal of this Bond. 

All provisions of the Bond Legislation, resolutions and statutes under which this 
Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the same 
extent as if written fully herein. 



IN WITNESS WHEREOF, the CITY OF FAIRMONT has caused this Bond to 
be signed by its Mayor and City Manager, and its corporate seal to be hereunto affixed and 
attested by its City Clerk, and has caused this Bond to be dated ,2003. 

[SEAL] 

Mayor 

City Manager 

ATTEST: 

City Clerk 



(Form of) 

CERTIFICATE OF AUTHENTICATION AND REGISTRATION 

This Bond is one of the Series 2003 A Bonds described in the within-mentioned 
Bond Legislation and has been duly registered in the name of the registered owner set forth 
above, as of the date set forth below. 

Date: ,2003. 

HUNTINGTON NATIONAL BANK 
as Registrar 

Authorized Officer 



EXHIBIT A 

RECORD OF ADVANCES 

AMOUNT DATE AMOUNT DATE 

TOTAL 



EXHIBIT B 

DEBT SERVICE SCHEDULE 



(Form of) 

ASSIGNMENT 

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto 

the within Bond and .does hereby irrevocably constitute and appoint 
, Attorney to transfer the said Bond 

on the books kept for registration of the within Bond of the said Issuer with full power of 
substitution in the premises. 

Dated: I . 

In the presence of; 



Section 3.1 1. Sale of Bonds; Approval and Ratification of Execution of 
Bond Purchase Agreement. The Series 2003 A Bonds shall be sold to the Authority, pursuant 
to the terms and conditions of the Bond Purchase Agreement. If not so authorized by 
previous ordinance or resolution, the Mayor is specifically authorized and directed to execute 
the Bond Purchase Agreement in the form attached hereto as "Exhibit A" and made a part 
hereof, and the City Clerk is directed to affix the seal of the Issuer, attest the same and deliver 
the Bond Purchase Agreement to the Authorjty, and any such prior execution and delivery 
is hereby authorized, approved, ratified and confirmed. The Bond Purchase Agreement, 
including all schedules and exhibits attached thereto, are hereby approved and incorporated 
into this Bond Legislation. 

Section 3.12. "Amended Schedule" Filing. Within 60 days following the 
Completion Date of the Project, the Issuer will file with the Authority and the DEP a 
schedule, the form of which will be provided by the DEP, setting forth the actual costs of the 
Project and sources of funds therefor. 



ARTICLE IV 

[RESERVED] 



ARTICLE V 

FUNDS AND ACCOUNTS; SYSTEM REVENUES AND APPLICATION THEREOF 

Section 5.01. Establishment of Funds and Accounts with Depositow Bank. 
The following special funds or accounts are hereby created with (or continued if previously 
established by the Prior Ordinance) and shall be held by the Depository Bank, separate and 
apart from all other funds or accounts of the Depository Bank and the Issuer and from each 
other: 

(1) Revenue Fund (established by the Prior Ordinance); 

(2) Operation and Maintenance Fund (established by the Prior 
Ordinance) ; 

(3) Depreciation Fund (established by the Prior Ordinance); 
and 

(4) Series 2003 A Bonds Construction Trust Fund. 

Section 5.02. Establishment of Funds and Accounts with Commission. 
The following special funds or accounts are hereby created with and shall be held by the 
Commission, separate and apart from ail other funds or accounts of the Commission and the 
Issuer and from each other: 

(1) Series 2003 A Bonds Sinking Fund; and 

(2)  Series 2003 A Bonds Reserve Account. 

Section 5.03. System Revenues; Flow of Funds. A. The entire Gross 
Revenues derived from the operation of the System shall be deposited upon receipt in the 
Revenue Fund. The Revenue Fund shall constitute a trust fund for the purposes provided in 
the Prior Ordinance and this Bond Legislation and shall be kept separate and distinct from all 
other funds of the Issuer and the Depository Bank and used only for the purposes and in the 
manner provided in this Bond Legislation and in the Prior Ordinance. All revenues at any 
time on deposit in the Revenue Fund shall be initially disposed of only in the following 
manner and order of priority: 

(1) The Issuer shall first, each month, transfer from the 
Revenue Fund and deposit in the Operation and Maintenance 
Fund an amount sufficient to pay current Operating Expenses of 
the System. 



(2) The Issuer shall next, on the first day of each month, 
transfer from the Revenue Fund and remit to the Commission for 
deposit in the Series 1988 Bonds Sinking Fund, the amount 
required by the Prior Ordinance to pay interest on the Prior 
Bonds. 

(3) The Issuer shall next, on the first day of each month, 
transfer from the Revenue Fund and remit to the Commission for 
deposit in the Series 1988 Bonds Sinking Fund, the amount 
required by the Prior Ordinance to pay the principal of the Prior 
Bonds. 

(4)  The Issuer shall next, on the first day of each month, 
transfer from the Revenue Fund and remit to the Commission for 
deposit in the Series 1988 Bonds Reserve Account, the amount 
required by the Prior Ordinance. 

(5) The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Depository Bank for deposit in rhe Depreciation Fund, an amount 
equal to 2 112 % of the Gross Revenues each month (as previously 
set forth in the Prior Ordinance and not in addition thereto), 
exclusive of any payments for account of any Reserve Account. 
All funds in the Depreciation Fund shall be kept apart from all 
other funds of the Issuer or of the Depository Bank and shall be 
invested and reinvested in accordance with Article VITI hereof. 
Withdrawals and disbursements may be made from the 
Depreciation Fund for replacements, repairs, improvements or 
extensions to the System; provided, that any deficiencies in any 
Reserve Account (except to the extent such deficiency exists 
because the required payments into such accounts have not, as of 
the date of determination of a deficiency, funded such accounts to 
the maximum extent required hereof) shall be promptly eliminated 
with monies from the Depreciation Fund. 

(6) The Issuer shall next, on the first day of each month, 
transfer from the Revenue Fund and remit to the Commission, 
commencing 3 months prior to the first date of payment of 
principal of the Series 2003 A Bonds, for deposit in the 
Series 2003 A Bonds Sinking Fund, an amount equal to 1/3rd of 
the amount of principal which will mature and become due on the 
Series 2003 A Bonds on the next ensuing quarterly principal 
payment date; provided that, in the event the period to elapse 
between the date of such initial deposit in the Series 2003 A Bonds 



Sinking Fund and the next quarterly principal payment date is less 
than 3 months, then such monthly payments shall be increased 
proportionately to provide, 1 month prior to the next quarterly 
principal payment date, the required amount of principai coming 
due on such date. 

(7) The: Issuer shall next, on the first day of each month, 
transfer from the Revenue Fund and remit to the Commission, 
commencing 3 months prior to the first date of payment of 
principal of the Series 2003 A Bonds, if not fully funded upon 
issuance of the Series 2003 A Bonds, for deposit in the 
Series 2003 A Bonds Reserve Account, an amount equal to 
1/120th of the Series 2003 A Bonds Reserve Requirement; 
provided that, no further payments shall be made into the 
Series 2003 A Bonds Reserve Account when there shall have been 
deposited therein, and as Iong as there shall remain on deposit 
therein, an amount equal to the Series 2003 A Bonds Reserve 
Requirement . 

At such time as the Series 1988 Bonds Reserve Account has been fully funded, 
and the Series 2003 A Bonds hold a first lien position on a parity with the Prior Bonds, all 
revenues at any time on deposit in the Revenue Fund shall then be disposed of only in the 
following manner and order of priority: 

(1) The Issuer shall first, each month, transfer from the 
Revenue Fund and deposit in the Operation and Maintenance 
Fund an amount sufficient to pay current Operating Expenses of 
the System. 

(2) The Issuer shall next, on the first day of each month, 
transfer from the Revenue Fund and remit to the Commission for 
deposit in the Series 1988 Bonds Sinking Pund, the amount 
required by the Prior Ordinance to pay interest on the Prior 
Bonds. 

(3) The Issuer shall next, on the first day of each month, 
transfer from the Revenue Fund and simultaneously remit to the 
Commission (i) for deposit in the Series 1988 Bonds Sinking 
Fund, the amounr required by the Prior Ordinance to pay the 
principal of the Prior Bonds; and (ii) commencing 3 months prior 
to the first date of payment of principal of the Series 2003 A 
Bonds, for deposit in the Series 2003 A Bonds Sinking Fund, an 
amount equal to 1/3rd of the amount of principal which will 
mature and become due on the Series 2003 A Bonds on the next 



ensuing quarterly principal payment date; provided that, in rhe 
event the period to elapse between the date of such initial deposit 
in the Series 2003 A Bonds Sinking Fund and the next quarterly 
principal payment date is less than 3 months, then such monthly 
payment shall be increased proportionately to provide, 1 month 
prior to the next quarterly principal payment dace, the required 
amount of principal coming due on such date. 

(4) The Issuer shall next, on the first day of each month, 
transfer from the Revenue Fund and simultaneously remit to the 
Commission (i) for deposit in the Series 1988 Bonds Reserve 
Account, the amount required by the Prior Ordinance; and (ii) 
commencing 3 months prior to the first date of payment of 
principal of the Series 2003 A Bonds, if not fully funded upon 
issuance of the Series 2003 A Bonds, for deposit in the 
Series 2003 A Bonds Reserve Account, an amount equal to 
1/120th of the Series 2003 A Bonds Reserve Requirement; 
provided that, no further payments shall be made into the 
Series 2003 A Bonds Reserve Account when there shall have been 
deposited therein, and as long as there shall remain on deposit 
therein, an amount equal to the Series 2003 A Bonds Reserve 
Requirement. 

(5)  The Issuer shall next, on the first day of each 
month, transfer from the Revenue Fund and remit to the 
Depository Bank for deposit in the Depreciation Fund, an amount 
equal to 2 1/2 % of the Gross Revenues each month (as previously 
set forth in the Prior Ordinance and not in addition thereto), 
exclusive of any payments for account of any Reserve Account. 
All funds in the Depreciation Fund shall be kept apart from all 
other funds of the Issuer or of the Depository Bank and shall be 
invested and reinvested in accordance with Article VIII hereof. 
Withdrawals and disbursements may be made from the 
Depreciation Fund for replacements, repairs, improvements or 
extensions to the System; provided, that any deficiencies in any 
Reserve Account (except to the extent such deficiency exists 
because the required payments into such accounts have not, as of 
the date of determination of a deficiency, funded such accounts to 
the maximum extent required hereof) shall be promptly eliminated 
with monies from the Depreciation Fund. 

Monies in the Series 2003 A Bonds Sinking Fund shall be used only for the 
purposes of paying principal of and interest, if any, on the Series 2003 A Bonds as the same 
sllall become due. Monies in the Series 2003 A Bonds Reserve Account shall be used only 



for the purposes of paying principal of and interest, if any, on the Series 2003 A Bonds as the 
same shall come due, when other monies in the Series 2003 A Bonds Sinking Fund are 
insufficient therefor, and for no other purpose. 

All investment earnings on monies in the Series 2003 A Bonds Sinking Fund and 
the Series 2003 A Bonds Reserve Account shaII be returned, not less than once each year, by 
the Cornrnjssion to the Issuer, and such amounts shall, during construction of the Project, be 
deposired in the Series 2003 A Bonds Construction Trust Fund, and foliowing completion of 
construction of the Project, shall be deposited in the Revenue Fund and applied in full, first 
to the next ensuing interest payment, if any, due on the Series 2003 A Bonds and then to the 
next ensuing principal payment due thereon. 

Any withdrawals from the Series 2003 A Bonds Reserve Account which result 
in a reduction in the balance of the Series 2003 A Bonds Reserve Account to below the 
Series 2003 A Bonds Reserve Requirement shall be subsequently restored from the first Net 
Revenues available after all required payments have been made in full in the priority as set 
forth above. 

As and when additional Bonds ranking on a parity with the Series 2003 A Bonds 
are issued, provision shall be made for additional payments into the respective sinking fund 
sufficient to pay the interest on such additional parity Bonds and accomplish retirement 
thereof at maturity and to accumulate a balance in the respective reserve account in an amount 
equal to the requirement therefor. 

The Issuer shall not be required to make any further payments into the 
Series 2003 A Bonds Sinking Fund or into the Series 2003 A Bonds Reserve Account therein 
when the aggregate amount of funds therein are at least equal to the aggregate principal 
amount of the Series 2003 A Bonds issued pursuant to this Bond Legislation then Outstanding 
and all interest to accrue until the maturity thereof. 

Principal, interest or reserve payments, whether for a deficiency or otherwise, 
shall initially be made, with respect to the Prior Bonds and thereafter, with respect to the 
Series 2003 A Bonds, until such time as the Series 2003 A Bonds are upgraded to a parity 
position with the Prior Bonds; at that time, all previously mentionedpayments shall thereafter 
be made on a parity and pro rata basis with respect to the Prior Bonds and Series 2003 A 
Bonds. 

The Commission is hereby designated as the fiscal agent for the administration 
of the Series 2003 A Bonds Sinking Fund and the Series 2003 A Bonds Reserve Account 
created hereunder, and all required amounts shall be remitted to the Commission from the 
Revenue Fund by the Issuer at the times provided herein. If required by the Authority at 
anytime, the Issuer shall make the necessary arrangements whereby required payments into 
the Series 2003 A Bonds Sinking Fund and the Series 2003 A Bonds Reserve Account shall 



be automatically debited from the Revenue Fund and electronically transferred to the 
Commission on the dates required hereunder. 

Monies in the Series 2003 A Bonds Sinking Fund and the Series 2003 A Bonds 
Reserve Account shall be invested and reinvested by the Commission in accordance with 
Section 8 .O1 hereof. 

The Series 2003 A Bonds Sinking Fund, including the Series 2003 A Bonds 
Reserve Account therein, shall be used solely and only for, and are hereby pledged for, the 
purpose of servicing the Series 2003 A Bonds under the conditions and restrictions set forth 
herein. 

B. The Issuer shall, on the first day of each month (if the first day is not a 
business day, then the first business day of each month), deposit with the Commission the 
required interest, if any, principal and reserve account payments with respect to the 
Series 2003 A Bonds and all such payments shall be remitted to the Commission with 
appropriate instructions as to the custody, use and application thereof consistent with the 
provisions of this Bond Legislation. The Issuer shall, on the first day of each month (if the 
first day is not a business day, then the first business day of each month) deposit with the 
Commission, the SRF Administrative Fee as set forth in the Schedule Y attached to the Bond 
Purchase Agreement. 

C. The Issuer shall complete the "Monthly Payment Form, " a form of which 
is attached to the Bond Purchase Agreement, and submit a copy of said form along with a 
copy of its payment check to the Authority by the 5th day of such calendar month. 

D. Whenever a11 of the required and provided transfers and payments from 
the Revenue Fund into the several special funds, as hereinbefore provided, are current and 
there remains in the Revenue Fund a balance in excess of the estimated amounts required to 
be so transferred and paid into such funds during the following month or such other period 
as required by law, such excess shall be considered Surplus Revenues. Surplus Revenues 
may be used for any lawful purpose of the System. 

E. The Issuer shall remit from the Revenue Fund to the Commission, the 
Registrar, the Paying Agent or the Depository Bank, on such dates as the Commission, the 
Registrar, the Paying Agent or the Depository Bank, as the case may be, shall require, such 
additional sums as shall be necessary to pay their respective charges and fees then due. In 
the case of payments to the Commission under this paragraph, the Issuer shall, if required by 
the Authority anytime make the necessary arrangements whereby such required payments 
shall be automatically debited from the Revenue Fund and electronically transferred to the 
Commission on the dates required. 



F. The monies in excess of the maximum amounts insured by FDIC in all 
funds and accounts shall at all times be secured, to the fulI extent thereof in excess of such 
insured sum, by Qualified Investments as shall be eligible as security for deposits of state and 
municipal funds under the laws of the State. 

G. If on any monthly payment date the revenues are insufficient to place the 
required amount in any of the funds and accounts as hereinabove provided, the deficiency 
shall be made up in the subsequent payments in addition to the payments which would 
otherwise be required to be made into the funds and accounts on the subsequent payment 
dates; provided, however, that the priority of curing deficiencies in the funds and accounts 
herein shall be in the same order as payments are to be made pursuant to this Section 5.03 and 
the relevant provisions of the Prior Ordinance, and the Net Revenues shall be applied to such 
deficiencies before being applied to any other payments hereunder. 

H. All remittances made by the Issuer to the Commission and the Depository 
Bank shall clearly identify the fund or account into which each amount is to be deposited. 

I. The Gross Revenues of the System shall only be used for purposes of the 
System. 

J .  All Tap Fees shall be deposited by the Issuer, as received, in the 
Series 2003 A Bonds Construction T ~ s t  Fund, and following completion of the Project, shall 
be deposited in the Revenue Fund and may be used for any lawful purpose of the System. 



ARTICLE VI 

BOND PROCEEDS; CONSTRUCTION DISBURSEMENTS 

Section 6.01. Application of Bond Proceeds: Pledge of Unexvended Bond 
Proceeds. From the monies received from the sale of the Series 2003 A Bonds, the following 
amounts shaIl be first deducted and deposited in the order set forth below: 

A.  From rhe proceeds of the Series 2003 A Bonds, there shaH first be 
deposited with the Commission in the Series 2003 A Bonds Sinking Fund, the amount, if any, 
set forth in the Supplemental Resolution as capitalized interest. 

B. Next, from the proceeds of the Series 2003 A Bonds, there shall be 
deposited with the Commission in the Series 2003 A Bonds Reserve Account, the amount, if 
any, set forth in the Supplemental Resolution for funding of the Series 2003 A Bonds Reserve 
Account. 

C.  As the Issuer receives advances of the remaining monies derived from the 
sale of the Series 2003 A Bonds, such monies shall be deposited with the Depository Bank 
in the 2003 A Bonds Construction Trust Fund and applied solely to payment of Costs of the 
Project in the manner set forth in Section 6-02 hereof, and until expended, are hereby pledged 
as additional security for the Series 2003 A Bonds. 

D. After completion of construction of the Project, as certified by the 
Consulting Engineers, and all costs have been paid, any remaining proceeds of the 
Series 2003 A Bonds shall be expended as directed by the DEP. 

Section 6.02. Disbursements From the Serjes 2003 A Bonds Construction 
Trust Fund. On or before the Closing Date, the Issuer shall have delivered to the Authority 
and the DEP a report listing the specific purposes for which the proceeds of the Series 2003 A 
Bonds will be expended and the disbursement procedures of such proceeds, including an 
estimated monthly draw schedule. Payments for Costs of the Project shall be made monthly. 

Except as provided in Section 6.01 hereof, disbursements from the Series 
2003 A Bonds Construction Trust Fund shall be made only after submission to, and approved 
from, the Authority and the DEP of the following: 

(1) a completed and signed "Payment Requisition Form," a form of which is 
attached to the Bond Purchase Agreernenr, in compliance with the construction 
schedule; and 

(2) a certificate, signed by an Authorized Officer and the Consulting Engineers, 
stating that: 



(A) None of the items for which the payment is proposed 
to be made has formed the basis for any disbursement theretofore 
made; 

(B) Each item for which the payment is proposed to be 
made is or was necessary in connection with the Project and 
constitutes a Cost of the Project; 

(C) Each of such costs has been otherwise properIy 
incurred; and 

(D) Payment for each of the items proposed is then due 
and owing. 

Pending such application, monies in the Series 2003 A Bonds Construction Trust 
Fund shall be invested and reinvested in Qualified Investments at the written direction of the 
Issuer. 



ARTICLE VII 

ADDITIONAL COVENANTS OF THE ISSUER 

Section 7.0 1 . General Covenants of the Issuer. All the covenants, 
agreements and provisions of this Bond Legislation shall be and constitute valid and legally 
binding covenants of the Issuer and shall be enforceable in any court of competentjurisdiction 
by any Holder or Holders of the Series 2003 A Bonds. In addition to the other covenants, 
agreements and provisions of this Bond Legislation, the Issuer hereby covenants and agrees 
with the Holders of the Series 2003 A Bonds as hereinafter provided in this Article VII. All 
such covenants, agreements and provisions shall be irrevocable, except as provided herein, 
as long as any of the Series 2003 A Bonds or the interest, if any, thereon is Outstanding and 
unpaid. 

Section 7.02. Bonds not to be Indebtedness of the Issuer. The 
Series 2003 A Bonds shall not be nor constitute a corporate indebtedness of the Issuer within 
the meaning of any constitutional, statutory or charter limitation of indebtedness, but shall be 
payable solely from the funds pledged for such payment by this Bond Legislation. No Holder 
or Holders of any Series 2003 A Bonds shall ever have the right to compel the exercise of the 
taxing power of the Issuer to pay the Series 2003 A Bonds or the interest, if any, thereon. 

Section 7.03. Bonds Secured by Pledee of Net Revenues: Lien Positions 
with Respect to Prior Bonds. The payment of the debt service of all Series 2003 A Bonds 
shall be initially secured forthwith equally and ratably by a subordinate and junior lien on the 
Net Revenues derived from the operation of the System until such time as the Series 1988 
Bonds Reserve Account has been fully funded. At that time, the lien position of the Series 
2003 A Bonds will be upgraded to a first lien position on aparity with the Prior Bonds. Such 
Net Revenues in an amount sufficient to pay the principal of and interest on and other 
payments for the Series 2003 A Bonds and the Prior Bonds and to make the payments into all 
funds and accounts and all other payments provided for in the Bond Legislation, are hereby 
irrevocably pledged to such payments as the same become due. 

Section 7.04. Rates and Charees. The Issuer has obtained any and all 
approvals of rates and charges required by State law and has taken any other action required 
to establish and impose such rates and charges, with all requisite appeal periods having 
expired without successful appeal. Such rates and charges shall be sufficient to comply with 
the requirements of the Bond Purchase Agreement. The initial schedule of rates and charges 
for the services and facilities of the System shall be as set forth and approved and described 
in the sewer rate ordinance of the Issuer enacted November 13, 2002, which rates are 
incorporated herein by reference as a part hereof. 

So long as the Series 2003 A Bonds are outstanding, the Issuer covenants and 
agrees to fix and collect rates, fees and other charges for the use of the System and to take 



all such actions necessary to provide funds sufficient to produce the required sums set forth 
in Ehe Bond Legislation and in compliance with the Bond Purchase Agreement. In the event 
the schedule of rates and charges initially established for the System in connection with the 
Series 2003 A Bonds shall prove to be insufficient to produce the required sums set forth in 
this Bond Legislation and the Bond Purchase Agreement, the Issuer hereby covenants and 
agrees that it will, to the extent or in the manner authorized by law, immediately adjust and 
increase such schedule of rates and charges and take all such actions necessary to provide 
funds sufficient to produce the required sums set forth in this Bond Legislation and the Bond 
Purchase Agreement. 

Section 7.05. Sale of the System. So long as the Prior Bonds are 
outstanding, the Issuer shall not sell, mortgage, lease or otherwise dispose of or encumber the 
System, or any part thereof, except as provided in the Prior Ordinance. Additionally, so long 
as the Series 2003 A Bonds are outstanding and except as otherwise required by Iaw or with 
the written consent of the Authority and the DEP, the System may not be sold, mortgaged, 
leased or otherwise disposed of, except as a whole, or substantially as a whole, and only if 
the net proceeds to be realized shall be sufficient to fully pay all the Bonds Outstanding in 
accordance with Article X hereof. The proceeds from any such sale, mortgage, lease or other 
disposition of the System shall, with respect to the Series 2003 A Bonds, immediately be 
remitted to the Commission for deposit in the Series 2003 A Bonds Sinking Fund, and, with 
the written permission of the Authority or in the event the Authority is no longer a 
Bondholder, the Issuer shall direct the Commission to apply such proceeds to the payment of 
principal of and interest, if any, on the Series 2003 A Bonds. Any balance remaining after 
the payment of the Bonds and the interest , if any, thereon shall be remitted to the Issuer by 
the Commission unless necessary for the payment of other obligations of the Issuer payable 
out of the revenues of the System. 

The foregoing provision notwithstanding, the Issuer shall have and hereby 
reserves the right to sell, lease or otherwise dispose of any of the property comprising a part 
of the System hereinafter determined in the manner.provided herein to be no longer 
necessary, useful or profitable in the operation thereof. Prior to any such sale, lease or other 
disposition of such property, if the amount to be received therefor, together with all other 
amounts received during the same Fiscal Year for such sales, teases or other dispositions of 
such properties, is not in excess of $10,000, the Issuer shall, by resolution duly adopted, 
determine that such property comprising a part of the System is no longer necessary, useful 
or profitable in the operation thereof and may then provide for the sale of such property. The 
proceeds of any such sale shall be deposited in the Depreciation Fund. If the amount to be 
received from such sale, lease or other disposition of said property, together with all other 
amounts received during the same Fiscal Year for such sales, leases or other dispositions of 
such properties, shall be in excess of $10,000 but not in excess of $50,000, the Issuer shall 
first, in writing determine upon consultation with the Consulting Engineers that such property 
comprising a part of the System is no longer necessary, useful or profitable in the operation 
thereof and may then, if it be so advised, by resolution duly adopted, authorize such sale, 
lease or other disposition of such property upon public bidding in accordance with the laws 



of the State. The proceeds of any such sale shall be remitted by the Issuer to the Cornmission 
for deposit in the Sinking Funds for prepayment of the Bonds. The payment of such proceeds 
into the Depreciation Fund and [he Sinking Funds shall not reduce the amounts required to 
be paid into such funds by other provisions of this Bond Legislation. 

No sale, lease or other disposition of the properties of the System shall be made 
by the Issuer if the proceeds to be derived therefrom, together with all other amounts received 
during the same Fiscal Year for such sales, leases, or other dispositions of such properties, 
shall be in excess of $50,000 and insufficient to pay all Bonds then Outstanding without the 
prior approval and consent in writing of the Holders of the Bonds. then Outstanding. The 
Issuer shall prepare the form of such approval and consent for execution by the then Holders 
of the Bonds for the disposition of the proceeds of the sale, lease or other disposition of such 
properties of the System. 

Section 7.06. Issuance of Other Obligations Payable Out ofRevenues and 
General Covenant Against Encumbrances. Until such time as the Series 1988 Bonds Reserve 
Account is fully funded and except as provided for in Section 7.06 and Section 7.07 hereof, 
the Issuer shall not issue any obligations whatsoever payable from the revenues of the System 
which rank prior to, or equally, as to lien on and source of and security for payment from 
such revenues with the Series 2003 A Bonds and the Prior Bonds. All obligations issued by 
the Issuer after the issuance of the Series 2003 A Bonds and payable from the revenues of the 
System, except such additional parity Bonds, shall contain an express statement that such 
obligations are junior and subordinate, as to lien on and source of and security for payment 
from such revenues and in all other respects, to rhe Series 2003 A Bonds; provided, that no 
such subordinate obligations shall be issued unless all payments required to be made into all 
funds and accounts established by this Bond Legislation have been made and are current at 
the time of the issuance of such subordinate obligations. 

Except as provided above, the Issuer shall not create, or cause or permit to be 
created, any debt, lien, pledge, assignment, encumbrance or any other charge having priority 
over or being on a parity with the lien of the Series 2003 A Bonds, and the interest thereon, 
upon any of the income and revenues of the System pledged for payment of the Series 2003 A 
Bonds and the interest, if any, thereon in this Bond Legislation, or upon the System or any 
part thereof. 

The Issuer shall give the Authority and the DEP prior written notice of its 
issuance of any other obligations to be used for the System, payable from the revenues of the 
System or from any grants for the Project, or any other obligations related to the Project or 
the System. 

Section 7.07. Paritv Bonds. So long as the Prior Bonds are outstanding, 
the limitations on the issuance of parity obligations set forth in the Prior Ordinance shall be 
applicable. The Issuer hereby covenants that it will not issue any addirjonal bonds until the 
Series 1988 Bonds Reserve Account is fully funded and the Series 2003 A Bonds are on a 



parity with the Prior Bonds. When the Series 2003 A Bonds are on a parity with the Prior 
Bonds, the Issuer further covenants that no Parity Bonds, payable out of the revenues of the 
System, shall be issued after the issuance of the Series 2003 A Bonds pursuant to this Bond 
Legislation, without the prior written consent of the Authority and the DEP under the 
conditions and in the manner herein provided (unless less restrictive than the provisions of 
the Prior Ordinance). 

All Parity Bonds issued hereunder shall be on a parity in all respects with the 
Series 2003 A Bonds. 

No such Parity Bonds shall be issued except for the purpose of financing the 
costs of design, acquisition or construction of additions, extensions, betterments or 
improvements to the System or refunding the Series 2003 A Bonds issued pursuant hereto, 
or both such purposes. 

So long as the Prior Bonds are outstanding, no Parity Bonds shall be issued at 
any time, however, unless and until there has been procured and filed with the City Clerk a 
written statement by Independent Certified Public Accountants, based upon the necessary 
investigation and certification by the Consulting Engineers, reciting the conclusion that the 
Net Revenues actually derived, subject to the adjustments hereinafter provided, from the 
System during the 12 consecutive months within the 18 months immediately preceding the 
date of the actual issuance of such additional Parit-y Bonds, plus the estimated average 
increased annual Net Revenues to be received in each of the 3 succeeding years after the 
completion of the improvements to be financed by such additional Parity Bonds, shall not be 
less than 125% of the average annual amount which will become due for principal of and 
interest on the following: 

(1) The Prior Bonds; 

(2) Any additional Parity Bonds theretofore issued 
pursuant to the provisions contained in the Prior Ordinance then 
Outstanding; and 

(3) The additional Parity Bonds then proposed to be 
issued. 

When the Prior Bonds are no longer outstanding and so long as the Series 
2003 A Bonds are still outstanding, no Parity Bonds shall be issued at any time, however, 
unless and until there has been procured and filed with the City Clerk a wrjtten statement by 
the Independent Certified Public Accountants reciting the conclusion that the Net Revenues 
actually derived, subject to the adjustments hereinafter provided for, from the System during 
any 12 consecutive months within the 18 months immediately preceding the date of the actual 
issuance of such Parity Bonds, plus the estimated average increased annual Net Revenues to 
be received in each of the 3 succeeding years after the completion of the improvements to be 



financed by such Parity Bonds, if any, shall not be less than 115 % of the largest aggregate 
amount that will mature and become due in any succeeding Fiscal Year for principal of and 
interest, if any, on the following:' 

(1) The Bonds then Outstanding; 

2 )  Any Parity Bonds theretofore issued pursuant to the 
provisions contained in this Bond Legislation then Outstanding; 
and 

(3) The Parity Bonds then proposed to be issued. 

The "estimated average increased annual Net Revenues to be received in each 
of the 3 succeeding years," as that tern is used in the computation provided in the above 
paragraph, shall refer only to the increased Net Revenues estimated to be derived from the 
improvements to be financed by such Parity Bonds and any increase in rates enacted by the 
Issuer, the time for appeal of which shall have expired (without successful appeal) prior to 
the issuance of such Parity Bonds, and shall not exceed the amount to be stated in a certificate 
of the lndependent Certified Public Accountants, which shall be filed in the office of the City 
Clerk prior to the issuance of such Parity Bonds. 

The Net Revenues acnially derived from the System during the 12-consecutive 
month period hereinabove referred to may be adjusted by adding lo such Net Revenues such 
additional Net Revenues which would have been received, in the opinion of the Independent 
Certified Public Accountants, as stated in a certificate, on account of increased rates, rentals, 
fees and charges for the System enacted by the Issuer, the time for appeal of which shall have 
expired (without successful appeal) prior to issuance of such Parity Bonds. 

All covenants and other provisions of this Bond Legislation (except as to details 
of such Parity Bonds inconsistent herewith) shall be for the equal benefit, protection and 
security of the Holders of the Bonds and the Holders of any Parity Bonds subsequently issued 
from time to time within the limitations of and in compliance with this section. Bonds issued 
on a parity, regardless of the time or tirnes of their issuance, shall rank equally with respect 
to their lien, on the Net Revenues of the System and their source of and security for payment 
from said Net Revenues, without preference of any Bond of one series over any other Bond 
of the same series. The Issuer shall comply fully with all the increased payments into the 
various funds and accounts created in this Bond Legislation required for and on account of 
such Parity Bonds, in addition to the payments required for Bonds theretofore issued pursuant 
to this Bond Legislation. 

Parity Bonds shall not be deemed to include bonds, notes, certificates or other 
obligations subsequently issued, the lien of which on the revenues of the System is subject to 
the prior and superior lien of the Series 2003 A Bonds on such revenues. The Issuer shall not 
issue any obligations whatsoever payable from the revenues of the System, or any part 



thereof, which rank prior to or, except in the manner and under the conditions provided in 
this section, equally, as to lien on and source of and security for payment from such revenues, 
with the Series 2003 A Bonds. 

No Parity Bonds shall be issued at any time, however, unless all of the payments 
into the respective funds and accounts provided for in this Bond Legislation with respect to 
the Bonds then Outstanding, and any other payments provided for in this Bond Legislation, 
shall have been made in full as required to the date of delivery of the Parity Bonds, and the 
Issuer then be in full compliance with all the covenants, agreements and terms of this Bond 
Legislation. 

Section 7.08. Books: Records and Audit. The Issuer shall keep compIete 
and accurate records of the cost' of acquiring the Project site and the costs of acquiring, 
constructing and installing &he Project. The Issuer shall permit the Authority and the DEP or 
their agents and representatives, to inspect all books, documents, papers and records relating 
to the Project and the System at all reasonable times for the purpose of audit and examination. 
The Issuer shall submit to the Authority and the DEP such documents and information as they 
may reasonably require in connection with the acquisition, construcEion and installation of the 
Project, the operation and maintenance of the System and the administration of the loan or 
any grants or other sources of financing for the Project. 

The Issuer shall permit the Authority and the DEP or their agents and 
representatives, to inspect all records pertaining to the operation and maintenance the System 
at all reasonable times following completion of construction of the Project and commencement 
of operation thereof, or, if the Project is an improvement to an existing system, at any 
reasonable time following commencement of construction. 

The Issuer will keep books and records of the System, which shall be separate 
and apart from all other books, records and accounts of the Issuer, in which complete and 
correct entries siiall be made of all transactions relating to the System, and any Holder of a 
Bond or Bonds issued pursuant to this Bond Legislation shall have the right at all reasonable 
times to inspect the System and all parts thereof and all records, accounts and data of the 
Issuer relating thereto. 

The accounting system for the System shall follow current generally accepted 
accounting principles and safeguards to the extent allowed and as prescribed by the Public 
Service Commission of West Virginia. Separate control accounting records shall be 
maintained by the Governing Body. Subsidiary records as may be required shall be kept in 
the manner and on the forms, books and other bookkeeping records as prescribed by the 
Governing Body. The Governing Body shall prescribe and institute the manner by which 
subsidiary records of the accounting system which may be installed remote from the direct 
supervision of the Governing Body shall be reported to such agent of the Issuer as the 
Governing Body shalI direct. 



The Issuer shaI1 file with the Authority and the DEP, or any other original 
purchaser of the Series 2003 A Bonds, and shall mail in each year to any Holder or Holders 
of the Series 2003 A Bonds, requesting the same, an annual report containing the following: 

(A) A statement of Gross Revenues, Operating Expenses, 
Net Revenues and Surplus Revenues derived from and relating to 
the System. 

(B) A balance sheet statement showing all deposits in all 
the funds and accounts provided for in this Bond Legislation and 
the status of a11 said funds and accounts. 

(C) The amount of any Bonds, notes or other obligations 
outstanding. 

The Issuer shall also, at least once a year, cause the books, records and accounts 
of the System to be audited by Independent Certified Public Accountants in compliance with 
the applicable OMB Circular, or any successor thereto, and the Single Audit Act, or any 
successor thereto, to the extent legally required, and shall mail upon request, and make 
available generally, the report of said Independent Certified Public Accountants, or a 
summary thereof, to any Holder or Holders of the Series 2003 A Bonds and shall submit said 
report to the Authority and the DEP, or any other original purchaser of the Series 2003 A 
Bonds. Such audit report submitted to the Authority and the DEP shall include a statement 
that the Issuer is in compliance with the terms and provisions of the Act, the Bond Purchase 
Agreement and this Bond Legislation and that the revenues of the System are adequate to 
meet the Issuer's Operating Expenses and debt service and reserve requirements. 

Subject to the terms, conditions and provisions of the Bond Purchase Agreement 
and the Act, the Issuer has acquired, or shall do all things necessary to acquire, the proposed 
site of the Project and shall do, is doing or has done all things necessary to construct the 
Project in accordance with the plans, specifications and designs prepared by the Consulting 
Engineers. All real estate and interests in real estate and all personal property constituting 
the Project and the Project site heretofore or hereafter acquired shall at all times be and 
remain the property of the Issuer. 

The Issuer shall provide the DEP with all appropriate documentation to comply 
with any special conditions established by federal and/or state regulations as set forth in 
EXHIBIT E of the Bond Purchase Agreement or as promulgated from time to rime. 

The Issuer shall permit the Authority and the DEP, or their agents and 
representatives, to enter and inspect the Project site and Project facilities at all reasonable 
times. Prior to, during and after completion of construction and commencement of operation 
of the Project, the Issuer shall provide the Authority and the DEP, or  their agents and 
representatives, with access to the System site and System facilities as may be reasonably 



necessary to accomplish all of the powers and rights of the Authority and the DEP with 
respect to the System pursuant to the Act. 

Section 7.09. - Rates. Prior to the issuance of the Series 2003 A Bonds, 
equitable rates or charges for the use of and service rendered by the System have been 
established all in the manner and form required by law, and copies of such rates and charges 
so established will be continuously on file with the City Clerk, which copies will be open to 
inspection by a11 interested parties. The schedule of rates and charges shall at all times be 
adequate to produce Gross Revenues from the System sufficient to pay Operating Expenses 
and to make the prescribed payments into the funds created hereunder. Such schedule of 
rates and charges shall be changed and readjusted whenever necessary so that the aggregate 
of the rates and charges will be sufficient for such purposes. In order to assure fir11 and 
continuous performance of this covenant, with a margin for contingencies and temporary 
unanticipated reduction in income and revenues, the Issuer hereby covenants and agrees that 
the schedule of rates or charges from time to time in effect shall be sufficient, together with 
other revenues of the System, to meet the coverage requirements set forth in the Prior 
Ordinance so long as the Prior Bonds are outstanding and thereafter (i) to provide for all 
Operating Expenses of the System and (ii) to leave a balance each year equal to at least 115 % 
of the maximum amount required in any year for payment of principal of and interest, if any, 
on the Series 2003 A Bonds and all other obIigations secured by a lien on or payable from 
such revenues on a parity with the Series 2003 A Bonds; provided that, in the event the 
amounts equal to or in excess of the reserve requirements are on deposit respectively in the 
Series 2003 A Bonds Reserve Account and any Reserve Accounts for obligations on a parity 
with the Series 2003 A Bonds are funded at least at the requirement therefor, such balance 
each year need only equal at least 110% of the maximum amount required in any year for 
payment of principal of and interest, if any, on the Series 2003 A Bonds and all other 
obligations secured by a lien on or payable from such revenues on a parity with the 
Series 2003 A Bonds. 8.  In any event, the Issuer shall not reduce the rates or charges for 
services set forth in the rate ordinance described in Section 7.04 hereof. 

Section 7.10. Operatine Budget and Monrhlv Financial Report. The Issuer 
shall annuaIly, at least 45 days preceding the beginning of each Fiscal Year, prepare and 
adopt by resolution a detailed, balanced budget of the estimated revenues and expenditures 
for operation and maintenance of the System during the succeeding Fiscal Year and shall 
submit a copy of such budget to the DEP and the Authority within 30 days of adoption 
thereof. No expenditures for the operation and maintenance of the System shall be made in 
any Fiscal Year in excess of the amounts provided therefor in such budget without a written 
finding and recommendation by a registered professional engineer, which finding and 
reco~nmendation shall state in detail the purpose of and necessity for such increased 
expenditures for the operation and maintenance of the System, and no such increased 
expenditures shall be made until the Issuer shall have approved such finding and 
recommendation by a resolution duly adopted. No increased expenditures in excess of 10% 
of the amount of such budget shall be made except upon the further certificate of a registered 
professional engineer that such increased expenditures are necessary for the continued 



operation of the System. The Issuer shall mail copies of such annual budget and all 
resolutions authorizing increased expenditures for operation and maintenance within 30 days 
of adoption to the Authority and the DEP and to any Holder of the Bonds, who shaII file his 
or her address with the Issuer and request in writing that copies of all such budgets and 
resolutions be furnished him or her and shall make available such budgets and all resolutions 
authorizing increased expenditures for operation and maintenance of the System at all 
reasonable times to the DEP, the Authority and to any Holder of any Bonds, or anyone acting 
for and on behalf of such Holder of any Bonds. 

Commencing on the date contracts are executed for the acquisition and 
construction of the Project and for two years following the completion of the Project, the 
Issuer shall each month complete a "Monthly Financial Report," a form of which is attached 
to the Bond Purchase Agreement, and forward a copy of such report to the DEP and the 
Authority by the 10th day of each month. 

Section 7.11. Eneineerine Services and Operating Personnel. The Issuer 
will obtain a certificate of the Consulting Engineers in the form attached to the Bond Purchase 
Agreement, stating, among other things, that the Project has been or will be constructed in 
accordance with the approved plans, specifications and designs as submitted to the Authority 
and the DEP, the Project is adequate for the purposes for which it was designed, the funding 
plan as submitted to the Authority and the DEP is sufficient to pay the costs of acquisition and 
construction of the Project, and all permits required by federal and state Iaws for construction 
of the Project have been obtained. 

The Issuer shall provide and maintain competent and adequate engineering 
services satisfactory to the Authority and the DEP covering the supervision and inspection of 
the development and construction of the Project and bearing the responsibility of assuring that 
construction conforms to the plans, specifications and designs prepared by the Consulting 
Engineers, which have been approved by all necessary governmental bodies. Such engineer 
shall certify to the Authority and the DEP and the Issuer at the completion of construction that 
construction of the Project is in accordance with the approved plans, specifications and 
designs, or amendments thereto, approved by all necessary governmental bodies. 

The Issuer shall require the Consulting Engineers to submit Recipient As-Built 
Plans, as defined in the SRF Regulations, to it within 60 days of the completion of the 
Project. The Issuer shall notify the DEP in writing of such receipt. The Issuer shall submit 
a "Performance Certificate," a form of which is attached to the Bond Purchase Agreement 
as Exhibit A,  to the DEP within 60 days of the end of the first year after the Project is 
completed. 

The Issuer shaIl require the Consulting Engineers to submit the final Operation 
and Maintenance Manual, as defined in the SRF Regulations, to the DEP when the Project 
is 90% completed. The Issuer shall at all times provide operation and maintenance of the 
System in compliance with all state and federal standards. 



The Issuer shall employ qualified operating personnel properly certified by the 
State before the Project is 50% complete and shall retain such a certified operator to operate 
the System during the entire term of the Bond Purchase Agreement. The Issuer shall notify 
the DEP in writing of the certified operator employed at the 50% completion stage. 

Section 7.12. No Competing Franchise. To the extent legally allowable, 
the Issuer will not grant or cause, consent to or allow the granting of, any franchise or permit 
to any person, firm, corporation, body, agency or instrumentality whatsoever for the 
providing of any services which would compete with services provided by the System. 

Section 7.13. Enforcement of Collections. The Issuer will diligently 
enforce and collect all fees, rentals or other charges for the services and facilities of the 
System, and take all steps, actions and proceedings for the enforcement and collection of such 
fees, rentals or other charges which shall become delinquent to the full extent permitted or 
authorized by the Act, the rules and regulations of the Public Service Commission of 
West Virginia and other laws of the State of West Virginia. 

Whenever any fees, rates, rentals or other charges for the services and facilities 
of the System shall remain unpaid for a period of 30 days after the same shall become due and 
payable, the property and the owner thereof, as well as the user of the services and facilities, 
shall be delinquent until such time as all such rates and charges are fully paid. To the extent 
authorized by the laws of the State and the rules and regulations of the Public Service 
Commission of West Virginia, rates, rentals and other charges, if not paid when due, shall 
become a lien on the premises served by the System. The Issuer further covenants and agrees 
that, it will, to the full extent permitted by law and the rules and regulations promulgated by 
the Public Service Commission of West Virginia, discontinue and shut off the services of the 
System, and any services and facilities of the water system, if so owned by the Issuer, to all 
users of the services of the System delinquent in payment of charges for the services of the 
System and will not restore such services of either system until all delinquent charges for the 
services of the System, plus reasonable interest and penalty charges for the restoration of 
service, have been fully paid and shall take all further actions to enforce collections to the 
maximum extent permitted by law. If the water facilities are not owned by the Issuer, the 
Issuer shall enter into a termination agreement with the provider of such water, subject to any 
required approval of such agreement by the Public Service Commission of West Virginia and 
all rules, regulations and orders of the Public Service Commission of West Virginia. 

Section 7.14. No Free Services. The Issuer will not render or cause to 
be rendered any free services of any nature by the System, nor will any preferential rates be 
established for users of the same class; and in the event the Issuer, or any department, 
agency, instrumentality, officer or employee of the Issuer shall avail itself or themselves of 
the facilities or services provided by the System, or any part thereof, the same rates, fees or 
charges applicable to other customers receiving like services under similar circumstances shall 
be charged the Issuer and any such department, agency, instrumentality, officer or employee. 
The revenues so received shall be deemed to be revenues derived from the operation of the 



System, and shall be deposited and accounted for in the same manner as other revenues 
derived from such operation of the System. 

Section 7.15. Insurance and Construction Bonds. A.  The Issuer hereby 
covenants and agrees that so long as the Series 2003 A Bonds remain Outstanding, the Issuer 
will, as an Operating Expense, procure, carry and maintain insurance with a reputable 
insurance carrier or carriers as is customarily covered with respect to works and properties 
similar to the System. Such insurance shall initially cover the following risks and be in the 
following amounts: 

(1) FIRE, LIGHTNING, VANDALISM, MALICIOUS 
MISCHIEF AND EXTENDED COVERAGE INSURANCE, on 

' 

all above-ground insurable portions of the System in an amount 
equal to the actual cost thereof. In time of war the Issuer will also 
carry and maintain insurance to the extent available against the 
risks and hazards of war. The proceeds of all such insurance 
policies shall be placed in the Depreciation Fund ,and used only 
for the repairs and restoration of the damaged or destroyed 
properties or for the other purposes provided herein for the 
Depreciation Fund. The Issuer will itself, or will require each 
contractor and subcontractor to, obtain and maintain builder's risk 
insurance (fire and extended coverage) to protect the interests of 
the Issuer, the Authority, the prime contractor and all 
subcontractors as their respective interests may appear, in 
accordance with the Bond Purchase Agreement, during 
construction of the Project on a 100% basis (completed value 
form) on the insurable portion of the Project, such insurance to be 
made payable to the order of the Authority, the Issuer, the 
contractors and subcontractors, as their interests may appear. 

. . -  . . 

(2) PUBLIC LIABILITY INSURANCE, with limits of 
not less than $1,000,000 per occurrence to protect the Issuer from 
claims for bodily injury and/or death and not less than $600,000 
per occurrence from claims for damage to property of others 
which may arise from the operation of the System, and insurance 
with the same limits to protect the Issuer from claims arising out 
of operation or ownership of motor vehicles of or for the System. 

(3) WORKER'S COMPENSATION COVERAGE FOR 
ALL EMPLOYEES OF OR FOR THE SYSTEM ELIGIBLE 
THEREFOR; AND PERFORMANCE AND PAYMENT 
BONDS, such bonds to be in the amounts of 100% of the 
construction contract and to be required of each contractor 
contracting directly with the Issuer, and such payment bonds will 



be filed with the Clerk of The County Commission of the County 
in which such work is to be performed prior to commencement of 
construction of the Project in compliance with West Virginia 
Code, Chapter 38, Article 2, Section 39. 

(4) 'FLOOD INSURANCE, if the facilities of the System 
are or will be located in designated special flood or 
mudslide-prone areas and to the extent available at reasonable cost 
to the Issuer. 

(5 )  BUSINESS INTEFGXUPTION INSURANCE, to the 
extent available at reasonable cost to the Issuer. 

(6) FIDELITY BONDS will be provided as to every 
officer, member and employee of the Issuer or the Governing 
Body having custody of the revenues or of any other funds of the 
System, in an amount at least equal ro the total funds in the 
custody of any such person at any one time. 

B. The Issuer shall require all contractors engaged in the construction of the 
Project to furnish a performance bond and a payment bond, each in an amount equal to 100% 
of the contract price of the portion of the Project covered by the particular contract as security 
for the faithful performance of such contract. The Issuer shall verify such bonds prior to 
commencement of construction. 

The Issuer shall also require all contractors engaged in the construction of the 
Project to carry such worker's compensation coverage for all employees working on the 
Project and public liability insurance, vehicular liability insurance and property damage 
insurance in amounts adequate for such purposes and as is customarily carried with respect 
to works and properties similar to the Project; provided that the amounts and terms of such 
coverage are satisfactory to the Authority and the DEP and the Issuer shall verify such 
insurance prior to commencement of construction. in the event the Bond Purchase 
Agreement so requires, such insurance shall be made payable to the order of the Authority, 
the Issuer, the prime contractor and all subcontractors, as their interests may appear. 

Section 7.16. Mandatorv Connections. The mandatory use of the System 
is essential and necessary for the protection and preservation of the public health, comfort, 
safety, convenience and welfare of the inhabitants and residents of, and the economy of, the 
Issuer and in order to assure the rendering harmless of sewage and water-borne waste matter 
produced or arising within the territory served by the System. Accordingly, every owner, 
tenant or occupant of any house, dwelling or building located near the System, where sewage 
will flow by gravity or be transported by such other methods approved by the State 
Department of Health from such house, dwelling or building into the System, to the extent 
permitted by the laws of the State and the rules and regulations of the Public Service 



Commission of West Virgjnia, shall connect with and use the System and shall cease the use 
of all other means for the collection, treatment and disposal of sewage and waste matters from 
such house, dwelling or building where there is such gravity flow or transportation by such 
other method approved by the State Department of Health and such house, dwelling or 
building can be adequately served by the System, and every such owner, tenant or occupant 
shall, after a 30-day notice of the availability of the System, pay the rates and charges 
established therefor. 

Any such house, dwelling or building from which emanates sewage or 
water-borne waste matter and which is not so connected with the System is hereby declared 
and found to be a hazard to the health, safety, comfort and welfare of the inhabitants of the 
Issuer and a public nuisance which shall be abated to the extent permitted by law and as 
promptly as possible by proceedings in a court of competent jurisdiction. 

Section 7.17. Completion and Operation of Project: Permits and Orders. 
The Issuer shall complete rhe Project as promptly as possible and operate and maintain the 
System as a revenue-producing utility in good condition and in compliance with all federal 
and state requirements and standards. 

The Issuer has obtained all permits required by State and federal laws for the 
acquisition and construction of the Project, all orders and approvals from the Public Service 
Co~nrnission of West Virginia and the West Virginia Infrastructure and Jobs Development 
Council necessary for the acquisition and construction of the Project and the operation of the 
System and has obtained all approvals for the issuance of the Series 2003 A Bonds required 
by State law, with all appeal periods having expired without successful appeal. 

Section 7.18. Compliance with Bond Purchase A~reement and Law. The 
Issuer shall perform, satisfy and comply with all the terms and conditions of the Bond 
Purchase Agreement and the Act. Notwithstanding anything herein to the contrary, the Issuer 
shall provide the DEP with copies of all documents submitted to the Authority. 

The Issuer shall also comply with all applicable laws, rules and regulations 
issued by the Authority, DEP or other State, federal or local bodies in regard to the 
acquisition and construction of the Project and the operation, maintenance and use of the 
System. 

Section 7.19. Tax Covenants. The Issuer hereby further covenants and 
agrees as follows: 

A. PRIVATE BUSINESS USE LIMITATION. The Issuer shall assure that 
(i) not in excess of 10% of the Net Proceeds of the Series 2003 A Bonds are used for Private 
Business Use if, in addition, the payment of more than 10% of the principal or 10% of the 
interest due on the Series 2003 A Bonds during the term thereof is, under the terms of the 
Series 2003 A Bonds or any underlying arrangement, directly or indirectly, secured by any 



interest in property used or to be used for a Private Business Use or in payments in respect 
of property used or to be used for a Private Business Use or is to be derived from payments, 
whether or not to the Issuer, in respect of property or borrowed money used or to be used for 
a Private Business Use; and (ii) and that, in the event that both (A) in excess of 5% of the Net 
Proceeds of the Series 2003 A Bonds are used for a Private Business Use, and (B) an amount 
in excess of 5 % of the principal or 5 % of the interest due on the Series 2003 A Bonds during 
the term thereof is, under the terms of the Series 2003 A Bonds or any underlying 
arrangement, directly or indirectly, secured by any interest in property used or to be used for 
said Private Business Use or in payments in respect of property used or to be used for said 
Private Business Use or is to be derived from payments, whether or not to the Issuer, in 
respect of property or borrowed money used or to be used for said Private Business Use, then 
said excess over said 5% of Net Proceeds of the Series 2003 A Bonds used for a Private 
Business Use shall be used for a Private Business Use related to the governmental use of the 
Project, or if the Series 2003 A Bonds are for the purpose of financing more than one project, 
a portion of the Project, and shall not exceed the proceeds used for the governmentaI use of 
that portion of the Project to which such Private Business Use is related, all of the foregoing 
to be determined in accordance with the Code. 

B. PRIVATE LOAN LIMITATION. The Issuer shall assure that not in 
excess of the lesser of 5 % or $5,000,000 of the Net Proceeds of the Series 2003 A Bonds are 
used, directly or indirectly, to make or finance a Ioan (other than loans constituting 
Nonpurpose Investments) to persons other than state or local government units. 

C. FEDERAL GUARANTEE PROHIBITION. The Issuer shall not take any 
action or permit or suffer any action to be taken if the result of the same would be to cause 
the Series 2003 A Bonds to be "federally guaranteed" within the meaning of Section 149(b) 
of the Code. 

D. INFORMATION RETURN. The Issuer will file all statements, 
instruments and returns necessary to assure the tax-exempt status of the Series 2003 A Bonds 
and the interest thereon, including, without limitation, the information return required under 
Section 149(e) of the Code. 

E. FURTHER ACTIONS. The Issuer will take any and all actions that may 
be required of it (including, without limitation, those deemed necessary by the Authority) so 
that the interest on the Series 2003 A Bonds will be and remain excludable from gross income 
for federal income tax purposes, and will not take any actions, or fail to take any actions 
(including, without limitation, those deemed necessary by the Authority), the result of which 
would adversely affect such exclusion. 

Section 7.20. Securities Laws Compliance. The Issuer wilI provide the 
Authority, in a timely manner, with any and all information that may be requested of it 
(including its annual audit report, financial statements, related information and notices of 



changes in usage and customer base) so that the Authority may comply with the provisions 
of SEC Rule 15c2-12 (17 CFR Part 240). 

Section 7.21, Contracts; Public Releases. A.  The Issuer shall, 
simultaneously with the delivery of the Series 2003 A Bonds or immediately thereafter, enter 
into written contracts for the immediate acquisition or construction of the Project. 

B. The Issuer shall submit all proposed change orders to the DEP for written 
approval. The Issuer shall obtain the written approval of the DEP before expending any 
proceeds of the Series 2003 A Bonds held in "contingency" as set forth in the 
Schedule attached to the Certificate of the Consulting Engineer. The Issuer shall also obtain 
the written approval of the DEP before expending any proceeds of the Series 2003 A Bonds 
made available due to bid or construction or project underruns. 

C. The Issuer shall list the funding as being provided by the DEP and the 
Authority in any press release, publication, program bulletin, sign or other public 
communication that references the Project, including but not limited to any program document 
distributed in conjunction with any ground breaking or dedication of the Project. 



ARTICLE VIIl 

INVESTMENT OF FUNDS 

Section 8.01. Investments. Any monies held as a part of the funds and 
accounts created by this Bond Legislation other than the Revenue Fund, shall be invested and 
reinvested by the Commission, the Depository Bank, or such other bank or national banking 
association holding such fund'or account, as the case may be, at the written direction of the 
Issuer in any Qualified Investments to the fullest extent possible under applicable laws, this 
Bond Legislation, the need for such monies for the purposes set forth herein and the specific 
restrictions and provisions set forth in this Section 8.01. 

Any investment shall be heId in and at all times deemed a part of the fund or 
account in which such monies were originally held, and rhe interest accruing thereon and any 
profit or loss realized from such investment shall be credited or charged to the appropriate 
fund or account. The investments held for any fund or account shall be valued at the lower 
of cost or then current market value, or at the redemption price thereof if then redeemable 
at the option of the holder, including the value of accrued interest and giving effect to the 
amortization of discount, or at par if such investment is held in the "Consolidated Fund. " The 
Commission, the Depository Bank, or such other bank or national banking association, as the 
case may be, shall sell and reduce to cash a sufficient amount of such investments whenever 
the cash balance in any fund or account is insufficient to make the payments required from 
such fund or account, regardless of the loss on such Iiquidation. The Depository Bank may 
make any and all investments permitted by this section through its own investment or trust 
department and shall not be responsible for any losses from such investments, other than for 
its own negligence or willful rnjsconduct. 

The Depository Bank shall keep complete and accurate records of all funds, 
accounts and investments, and shall distribute to the Issuer, at Ieast once each year, or more 
often as reasonably requested by the Issuer, a summary of such funds, accounts and 
investment earnings. The Issuer shall retain all such records and any additional records with 
respect to such funds, accounts and investment earnings so long as any of the Series 2003 A 
Bonds are Outstanding and as long thereafter as necessary to assure the exclusion of interest 
on the Series 2003 A Bonds from gross income for federal income tax purposes. 

Section 8.02. Certificate as to Use of Proceeds; Covenants as to Use of 
Proceeds. The Issuer shaIl deliver a certificate as to use of proceeds or other similar 
certificate to be prepared by nationally recognized bond counsel relating to restrictions on the 
use of proceeds of the Series 2003 A Bonds as a condition ro issuance of the Series 2003 A 
Bonds. In addition, the Issuer covenants (i) to comply with the Code and all Regulations from 
time to time in effect and applicable to the Series 2003 A Bonds as may be necessary in order 
to maintain the status of the Series 2003 A Bonds as governmental bonds; (ii) that it shall not 
take, or permit or suffer to be taken, any action with respect to the Issuer's use of the 



proceeds of the Series 2003 A Bonds which would cause any bonds, the interest on which 
is exempt from federal income taxation under Section 103(a) of the Code, issued by the 
Authority, the West Virginia Infrastructure and Jobs Development Council or the DEP, as 
the case may be, from which the proceeds of the Series 2003 A ' ~ o n d s  are derived, to lose 
their status as tax-exempt bonds; and (iii) to take such action, or refrain from taking such 
action, as shall be deemed necessary by the Issuer, or requested by the Authority, the West 
Virginia Infrastructure and Jobs Development Council or the DEP, to ensure compliance with 
the covenants and agreements set forth in this Section, regardless of whether such actions may 
be contrary to any of the provisions of this Bond Legislation. 

The Issuer shall annually furnish to the Authority information with respect to the 
Issuer's use of the proceeds of the Series 2003 A Bonds and any additional information 
requested by the Authority. 



ARTICLE IX 

DEFAULT AND REMEDIES 

Section 9.01. Events of Default. Each of the following events shall 
constitute an "Event of Default" with respect to the Series 2003 A Bonds: 

(1) If default occurs in the due and punctual payment of 
the principal of or interest, if any, on the Series 2003 A Bonds; or 

(2) If default occurs in the Issuer's observance of my of 
the covenants, agreements or conditions on its part relating to the 
Series 2003 A Bonds set forth in this Bond Legislation, any 
supplemenral resolution or in the Series 2003 A Bonds, and such 
default shall have continued for a period of 30 days after the 
Issuer shall have been given written notice of such default by the 
Commission, the Depository Bank, the Registrar, the Paying 
Agent or any other Paying Agent or a Holder of a Bond; or 

(3) If the Issuer files a petition seeking reorganization or 
arrangement under the federal bankruptcy laws or any other 
applicable law of the United States of America; or 

(4) If default occurs with respect to the Prior Bonds or the 
Prior Ordinance. 

Section 9.02. Remedies. Upon the happening and continuance of any 
Event of Default, any.Registered Owner of a Bond may exercise any available remedy and 
bring any appropriate action, suit or proceeding to enforce his or her rights and, in particular, 
(i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or other 
appropriate proceeding enforce all rights of such Registered Owners including the right to 
require the Issuer to perform its duties under the Act and the Bond Legislation relating 
thereto, including but not limited to the making and collection of sufficient rates or charges 
for services rendered by the System, (iii) bring suit upon the Bonds; (iv) by action at law or 
bill in equity require the Issuer to account as if it were rhe trustee of an express trust for the 
Registered Owners of the Bonds, and (v) by action or bill in equity enjoin any acts in 
violation of the Bond Legislation with respect to the Bonds, or the rights of such Registered 
Owners; provided that, all rights and remedies of the Holders of the Series 2003 A Bonds 
shall initially be junior and subordinate to the Holders of the Prior Bonds until such time when 
the Series 1988 Bonds Reserve Account is fully funded and the Series 2003 A Bonds are 
upgraded to a parity position with the Prior Bonds. 



Section 9.03. Amointment of Receiver. Any Registered Owner of a Bond 
may, by proper legal action, compel the performance of the duties of the Issuer under the 
Bond Legislation and the Act, including, the completjon of the Project and after 
commencement of operation of the System, the making and collection of sufficient rates and 
charges for services rendered by the System and segregation of the revenues therefrom and 
the application thereof. If there be any Event of Default with respect to such Bonds, any 
Registered Owner of a Bond shall, in addition to all other remedies or rights, have the right 
by appropriate legal proceedings to obtain the appointment of a receiver to administer the 
System or to complete the acquisition and construction of the Project on behalf of the Issuer, 
with power to charge rates, rentals, fees and other charges sufficient to provide for the 
payment of Operating Expenses of the System, the payment of the Bonds and interest and the 
deposits into the funds and accounts hereby'established, and to apply such rates, rentals, fees, 
charges or other revenues in conformity with the provisions of this Bond Legislation and the 
Act. 

The receiver so appointed shall forthwith, directly or by his or her or its agents 
and attorneys, enter into and upon and take possession of all facilities of said System and shall 
hold, operate and maintain, manage and control such facilities, and each and every part 
thereof, and in the name of the Issuer exercise all the rights and powers of the Issuer with 
respect to said facilities as the Issuer itself might exercise. 

Whenever all that is due upon the Bonds and interest thereon and under any 
covenants of this Bond Legislation for reserve, sinking or other funds and upon any other 
obligations and interest thereon having a charge, lien or encumbrance upon the revenues of 
the System shall haSe been paid and made good, and all defaults under the provisions of this 
Bond Legislation shall have been cured and made good, possession of the System shall be 
surrendered to the Issuer upon the entry of an order of the court to that effect. Upon any 
subsequent default, any Registered Owner of any Bonds shall have the same right to secure 
the further appointment of a receiver upon any such subsequent default. 

Such receiver, in the performance of the powers hereinabove conferred upon 
him or her or it, shall be under the direction and supervision of the court making such 
appointment, shall at all times be subject to the orders and decrees of such court and may be 
removed thereby, and a successor receiver may be appointed in the discretion of such court. 
Nothing herein contained shall limit or restrict the jurisdiction of such court to enter such 
other and further orders and decrees as such court may deem necessary or appropriate for the 
exercise by the receiver of any function not specifically set forth herein. 

Any receiver appointed as provided herein shall hold and operate the System in 
the name of the Issuer and for the joint protection and benefit of the Issuer and Registered 
Owners of the Bonds. Such receiver shall have no power to sell, assign, mortgage or 
otherwise dispose of any assets of any kind or character belonging or pertaining to the 
System, but the authority of such receiver shall be limited to the completion of the Project and 
the possession, operation and maintenance of the System for the sole purpose of the protection 



of both the Issuer and Registered Owners of such Bonds and the curing and making good of 
any Event of Default with respect thereto under the provisions of this Bond Legislation, and 
the title to and ownership of said System shall remain in the Issuer, and no court shall have 
any jurisdiction to enter any order or decree permitting or requiring such receiver to sell, 
assign, mortgage or otherwise dispose of any assets of the System. 



ARTICLE X 

PAYMENT OF BONDS 

Section 10.01. Payment of Bonds. If the Issuer shall pay or there shall 
otherwise be paid to the Holders of the Series 2003 A Bonds, the principal of and interest due 
or to become due thereon, if any, at the times and in the manner stipulated therein and in this 
Bond Legislation, then the pledge of Net Revenues and other monies and securities pledged 
under this Bond Legislation and all covenants, agreements and other obligations of h e  Issuer 
to the Registered Owners of the Series 2003 A Bonds shall thereupon cease, terminate and 
become void and be discharged and satisfied, except as may otherwise be necessary to assure 
the exclusion of interest, if any, on the Series 2003 A Bonds from gross income for federal 
income tax purposes. 



ARTICLE XI 

MISCELLANEOUS 

Section 11.01. Amendment or Modification of Bond Legislation. Prior to 
issuance of the Series 2003 A Bonds, this Ordinance may be amended or supplemented in any 
way by the Supplemental Resolution. Following issuance of the Series 2003 A Bonds, no 
material modification or amendment of this Ordinance, or of any ordinance, resolution or 
order amendatory or supplemental hereto, that would materially and adversely affect the 
rights of Registered Owners of the Series 2003 A Bonds, shall be made without the consent 
in writing of the Registered Owners of the Series 2003 A Bonds so affected and then 
Outstanding; provided, that no change shall be made in the maturity of any Bond or Bonds 
or the rate of interest, if any, thereon, or in the principal amount thereof, or affecting the 
unconditional promise of the Issuer to pay such principal and interest out of the funds herein 
pledged therefor without the consent of the respective Registered Owner thereof. No 
amendment or modification shall be made that would reduce the percentage of the principal 
amount of the Series 2003 A Bonds required for consent to the above-permitted amendments 
or modifications. Notwithstanding the foregoing, this Bond Legislation may be amended 
without the consent of any Bondholder as may be necessary to assure compliance with 
Section 148(f) of the Code relating to rebate requirements or otherwise as may be necessary 
to assure the exclusion of interest, if any, on the Series 2003 A Bonds from gross income of 
the holders thereof. 

Section 11.02. Bond Le~islation Constitutes Contract. The provisions of 
the Bond Legislation shall constitute a contract between the Issuer and the Registered Owners 
of the Series 2003 A Bonds, and no change, variation or alteration of any kind of the 
provisions of the Bond Legislation shall be made in any manner, except as in this Bond 
Legislation provided. 

Section 11.03. Severability of Invalid Provisions. If any section, 
paragraph, clause or provision of this Ordinance should be held invalid by any court of 
competent jurisdiction, the invalidity of such section, paragraph, clause or provision shall not 
affect any of the remaining provisions of this Ordinance, the Supplemental Resolution or the 
Series 2003 A Bonds. 

Section 11.04. Headings. Etc. The headings and catchlines of the articles, 
sections and subsections hereof are for convenience of reference only, and shall not affect in 
any way the meaning or interpretation of any provision hereof. 

Section 11.05. Conflicting Provisions Repealed. Except for the Prior 
Ordinance, all ordinances, orders or resolutions and or parts thereof in conflict with the 
provisions of this Ordinance are, to the extent of such conflict, hereby repealed; provided 



that, in the event of any conflict between this Ordinance and the Prior Ordinance, the Prior - 
Ordinance shall control (unless less restrictive), so long as the Prior Bonds are Outstanding. 

Section 11.06. Covenant of Due Procedure, Etc. The Issuer covenants that 
all acts, conditions, things and procedures required to exist, to happen, to be performed or 
to be taken precedent to and in the adoption of this Ordinance do exist, have happened, have 
been performed and have been taken in regular and due time, form and manner as required 
by and in full compliance with the laws and Constitution of the State of West Virginia 
applicable thereto; and that the Mayor, rhe City Clerk and members of the Governing Body 
were at all times when any actions in connection with this Ordinance occurred and are duly 
in office and duly qualified for such office. 

Section 11.07. Effective Date. This Ordinance shall take effect 
immediately following the public hearing and final reading hereof. 

Section 11.08. Statutorv Notice and Public Hearing. Upon adoption hereof, 
an abstract of this Ordinance determined by the Governing Body to contain sufficient 
information as to give notice of the contents hereof shall be published once a week for 
2 successive weeks within a period of fourteen consecutive days, with at least 6 full days 
intervening between each publication, in the Times West Virginian, a newspaper published 
and of general circuiation in the City of Fairmont, together with a notice stating that this 
Ordinance has been adopted and that the Issuer contemplates the issuance of the 
Series 2003 A Bonds, and that any person interested may appear before the Governing Body 
upon a date certain, not less than ten days subsequent to the date of the first publication of 
such abstract of this Ordinance and notice, and present protests, and that a certified copy of 
this Ordinance is on file with the Governing Body for review by interested persons during 
office hours of the Governing Body. At such hearing, all objections and suggestions shall be 
heard and the Governing Body shall take such action as it shall deem proper in the premises. 

Passed on First Reading: - April 22,2003 

Passed on Second Reading: - April 29, 2003 

Passed on Final Reading 
Following Public Hearing: - May 13, 2003 

APPROVED AS TO FORM: 

City Attorney 

CH591994.1 
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CERTIFICATION 

Certified a true copy of an Ordinance duly enacted by the Council of the CITY 
OF FAIRMONT on the 13th day of May, 2003. 

Dated: June 26, 2003. 

[SEAL] 

City Blerk 
Q p J L  /, 7- 



EXHIBIT A 

Bond Purchase Agreement included in bond transcript as Document 3. 



CITY OF FAIRMONT 

Sewer Revenue Bonds, Series 2003 A 
(West Virginia SRF Proerarn) 

SUPPLEMENTAL RESOLUTION 

SUPPLEMENTAL RESOLUTION PROVIDING AS TO 
PRINCIPAL AMOUNT, DATE, MATURITY DATE, 
REDEMPTION PROVISION, INTEREST RATE, INTEREST 
AND PRINCIPAL PAYMENT DATES, SALE PRICE AND 
OTHER TERMS OF THE SEWER REVENUE BONDS, 
SERIES 2003 A (WEST VIRGINIA SRF PROGRAM), OF THE 
CITY OF FAIRMONT; APPROVING AND RATIFYING THE 
BOND PURCHASE AGREEMENT RELATING TO SUCH 
BONDS AND THE SALE AND DELIVERY OF SUCH BONDS 
TO THE WEST VIRGINIA WATER DEVELOPMENT 
AUTHORITY; DESIGNATING A REGISTRAR, PAYING 
AGENT AND DEPOSITORY BANK; AND MAKING OTHER 
PROVISIONS AS TO THE BONDS. 

WHEREAS, the council (the "Governing Body ") of the City of Fairmont (the . 
"Issuer") has duly and officially adopted and enacted a bond ordinance, effective 
May 13, 2003 (the "Bond Ordinance"), entitled: 

ORDINANCE AUTHOREING THE ACQUISITION AND 
CONSTRUCTION OF ADDITIONS, BETTERMENTS AND 
IMPROVEMENTS TO THE EXISTING PUBLIC SEWERAGE 
SYSTEM OF THE, CITY OF FAIRMONT AND THE 
FINANCING OF THE COST THEREOF, NOT OTHERWISE 
PROVIDED, THROUGH THE ISSUANCE BY THE CITY OF 
NOT MORE THAN $600,000 IN AGGREGATf3 PRINCIPAL 
AMOUNT OF SEWER REVENUE BONDS, SERIES 2003 A 
(WEST VIRGINIA SRF PROGRAM); PROVIDING FOR THE 
RIGHTS AND REMEDIES OF AND SECURITY FOR THE 
REGISTERED OWNERS OF SUCH BONDS; AUTHORIZING 
EXECUTION AND DELIVERY OF ALL DOCUMENTS 
RELATING TO THE ISSUANCE OF SUCH BONDS; 



APPROVING, RATIFYING AND CONFIRMING A BOND 
PURCHASE AGREEMENT RELATING TO SUCH BONDS; 
AUTHORIZlNG THE SALE AND PROVIDING FOR THE 
TERMS AND PROVISIONS OF SUCH BONDS AND 
ADOPTING OTHER PROVISIONS RELATING THERETO. 

WHER?3AS, capitalized terms used herein and not otherwise defined herein 
shall have the same meaning set forth in the Bond Ordinance when used herein; 

WHEREAS, the Bond Ordinance provides for the issuance of Sewer Revenue 
Bonds, Series 2003 A (West Virginia SRF Program), of the Issuer (the "Bondsn or the 
"Series 2003 A Bonds"), in an aggregate principal amount not to exceed $600,000, and has 
authorized the execution and delivery of the bond purchase agreement relating to the 
Series 2003 A Bonds, including all schedules and exhibits attached thereto, by and among the 
Issuer, the West Virginia Water Development Authority (the "Authority") and the 
West Virginia Department of Environmental Protection (the "DEP") (the "Bond Purchase 
Agreement"), all in accordance with Chapter 16, Article 13 and Chapter 22C, Article 2 of 
the West Virginia Code of 1931, as amended (collectively, the "Act"), and in the Bond 
Ordinance it is provided that the form of the Bond Purchase Agreement and the exact 
principal amount, date, maturity date, redemption provision, interest rate, interest and 
principal payment dates, sale price and other terms of the Bonds should be established by a 
supplemental resolution pertaining to the Bonds; and that other matters relating to the Bonds 
be herein provided for; 

WHEREAS, the Bond Purchase Agreement has been presented to the Issuer at 
this meeting; 

WHEREAS, the Bonds are proposed to be purchased by the Authority pursuant 
to the Bond Purchase Agreement; and 

WHEREAS, the Governing Body deems it essential and desirable that this 
supplemental resolution (the "Supplemental Resolution") be adopted, that the Bond Purchase 
Agreement be approved and ratified by the Issuer, that the exact principal amount, the date, 
the maturity date, the redemption provision, the interest rate, the interest and principal 
payment dates and the sale price of the Bonds be fixed hereby in the manner stated herein, 
and that other matters relating to the Bonds be herein provided for; 



NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF 
THE ClTY OF FALRMONT: 

Section 1. Pursuant to the Bond Ordinance and the Act, this Supplemental 
Resolution is adopted and there are hereby authorized and ordered to be issued the Sewer 
Revenue Bonds, Series 2003 A (West Virginia SRF Program), of the Issuer, originally 
represented by a single Bond, numbered AR-I, in the principal amount of $485,543. The 
Series 2003 A Bonds shall be dated the date of delivery thereof, shall fina!ly mature 
September 1,2034 and shall bear no interest. The principal of the Series 2003 A Bonds shall 
be payable quarterly on March 1, June 1, September 1 and December 1 of each year, 
commencing December 1,2004, and maturing September 1,2034, and in the amounts as set 
forth in the "Schedule Y" attached to the Bond Purchase Agreement and incorporated in and 
made a part of the Series 2003 A Bonds. The Series 2003 A Bonds shall be subject to 
redemption upon the written consent of the Authority and the DEP, and upon payment of the 
redemption premium, if any, and otherwise in compliance with the Bond Purchase . 
Agreement, so long as the Authority shall be the registered owner of the Series 2003 
A Bonds. The Issuer does hereby approve and shall pay the SRF Administrative Fee equal 
to 0.5 % of the principal amount of the Series 2003 A Bonds set forth in the "Schedule Y" 
attached to the Bond Purchase Agreement. 

Section 2. All other provisions relating to the Bonds and the text of the Bonds 
shall be in substantially the form provided in the Bond Ordinance. 

Section 3: The Issuer does hereby authorize, approve, ratify and accept the 
Bond Purchase Agreement, a copy of which is incorporated herein by reference, and the 
execution and delivery of the Bond Purchase Agreement by the Mayor and the City Manager, 
and the performance of the obligations contained therein, on behalf of the Issuer, are hereby 
authorized, directed, ratified and approved, The Issuer hereby affirms all covenants and 
representations made in the Bond Purchase Agreement and in the applications to the DEP and 
the Authority. The price of the Bonds shall be 100% of par value, there being no interest 
accrued thereon, provided that the proceeds of the Bonds shall be advanced from time to time 
as requisitioned by the Issuer. 

Section 4. The Issuer does hereby appoint and designate The Huntington 
National Bank, Charleston, West Virginia, to serve as Registrar (the "Registrar") for the 
Bonds under the Bond Ordinance and does approve and accept the Registrar's Agreement to 
be dated the date of delivery of the Bonds, by and between the Issuer and the Registrar, and 
the execution and delivery of the Registrar's Agreement by the Mayor and the City Manager, 
and the performance of the obligations contained therein, on behalf of the Issuer, are hereby 
authorized, approved and directed. 



Section 5. The Issuer does hereby appoint and designate the West Virginia 
Municipal Bond Commission, Charleston, West Virginia, to serve as Paying Agent for the 
Bonds under the Bond Ordinance. 

Section 6. The Issuer does hereby appoint and designate Branch Banking & 
Trust Company, Fairmont, West Virginia, to serve as Depository Bank under the Bond 
Ordinance. 

Section 7. Series 2003 A Bonds proceeds in the amount of $-0- shall be 
deposited in the Series 2003 A Bonds Sinking Fund, as capitalized interest. 

Section 8. Series 2003 A Bonds proceeds in the amount of $16,188 shall be 
deposited in the Series 2003 A Bonds Reserve Account. 

Section 9. The balance of the proceeds of the Series 2003 A Bonds shall be .- 

deposited in or credited to the Series 2003 A Bond Construction Trust Fund as received from 
the DEP from time to time for payment of the costs of the Project, including, without 
limitarion, costs of issuance of the Bonds and related costs. 

Section 10. The Mayor, the City Manager and the City Clerk are hereby ' 

authorized and directed to execute and deliver such other documents and certificates required 
or desirable in connection with the Bonds hereby and by the Bond Ordinance approved and 
provided for, to the end that the Bonds may be delivered on or about June 17,2003, to the 
Autboriry pursuant to the Bond Purchase Agreement. 

Section 11. The acquisition and construction of the Project and the financing 
thereof in part with proceeds of the Bonds are in the public interest, serve a public purpose 
of the Issuer and will promote the health, welfare and safety of the residents of the Issuer. 

Section 12. The Issuer does hereby approve and authorize a11 contracts relating 
to the financing, acquisition and construction of the Project. 

Section 13. The Issuer hereby determines to invest all monies in the funds and 
accounts established by the Bond Ordinance held by the Depository Bank until expended, in 
repurchase agreements or time accounts, secured by a pledge of Government Obligations, and 
therefore, the Issuer hereby directs the Depository Bank to take such actions as may be 
necessary to cause such monies to be invested in such repurchase agreements or time 
accounts until further directed in writing by the Issuer. Monies in the Series 2003 A Bonds 
Sinking Fund and the Series 2003 A Bonds Reserve Account shall be invested by the 
West Virginia Municipal Bond Commission in the West Virginia Consolidated Fund. 

Section 14. This Supplemental Resolution shall be effective immediately 
following adoption hereof. 



Adopted this 26th day of June, 2003. 

CITY OF FAIRh4ONT 

By: 
Its: ~ a k o r  

By: 
Its: City hanager 



October 11, 2007 

City of Fairmont 
Sewer Revenue Bonds, Series 2007 A 

(West Virginia SRF Program) 

TO WHOM IT MAY CONCERN: 

In reliance upon the certificate of Gary K. Bennett, CPA, independent certified public 
accountant, and the opinion of Steptoe & Johnson PLLC, bond counsel, stating that the parity and coverage 
tests have been met, the undersigned duly authorized representative of the West Virginia Water 
Development Authority (the "Authority"), for and on behalf of the West Virginia Department of 
Environmental Protection and the Authority, the registered owner of the entire outstanding aggregate 
principal amount of the Sewer Revenue Bonds, Series 2003 A (West Virginia SRF Program), dated June 
26,2003, issued in the original aggregate principal amount of $485,543 (the "Series 2003 A Bonds") of the 
City of Fairmont, West Virginia (the "Issuer"), hereby consents to the issuance of the Sewer Revenue 
Bonds, Series 2007 A (West Virginia SRF Program), in the original aggregate principal amount of 
$5,577,760 (the "Bonds"), by the Issuer, under the terms of the ordinance authorizing the Bonds, on a 
parity, with respect to liens, pledge and source of and security for payment, with the Series 2003 A Bonds. 
The Series 2003 A Bonds and the Bonds shall initially be junior and subordinate as to liens, pledge, source 

of and security for payment to the Issuer's outstanding Sewerage System Refunding Revenue Capital 
Appreciation Bonds, Series 1988, dated November 30, 1988, issued in the original aggregate principal 
amount of $3,680,320 (the "Series 1988 Bonds") until such time as the Series 1988 Bonds Reserve Account 
has been fully funded or the Series 1988 Bonds have been paid in full or otherwise legally defeased, at 
which time the Bonds and the Series 2003 A Bonds shall automatically upgrade to a parity first lien 
position. 

WEST VIRGINIA WATER DEVELOPMENT AUTHORITY 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION Ill 

1650 Arch Street 
Philadelphia, Pennsylvania 191 03-2029 

JUn zam 
CERTIFIED MAIL 

0 Mr. Bruce McDaniel 

City Manager 
City of Faimont 
200 Jackson Street 
Fairmont, WV 26554 

Re: XP-973 559-01-0 

Dear Mr. McDaniel: 

The Agency has approved an assistance application and award of $962,200 in support of 
the project entitled Sanitary Sewer Iwprovement Project. 

This award is made subject to the terms and conditioils of the enclosed assistance 
agreement. Three originals of the assistance agreement are enclosed. Please sign all of them. 
Return one to Kathleen M. Blinebury, Grants Management Officer, Grants and Audit 
Management Branch (3PM70), within twenty-one days of your receipt. The West Virginia 
Department of Environmental Protection is assisting with the management of this project. Mail 
one to Ms. Rosalie Brodersen, West Virginia Department of Environmental Protection, 60 1 57th 
Street, SE, Charleston, WV 25304 and retain one for your organization. 

A Region ID website is available to provide you with a better understanding of the 
requirements associated with your assista~ice agreement and with information that will help you 
to manage your grant. The website can be found at: www.epa.gov/region3/grants/index.htrn. 

Your contact at EPA is Mr. Bruce Smith. You. can reach him at 215-814-5770. 

Sincerely, 

. u . s ;  J- 
Assistant Regional Administrator 

[! for Policy and Management 

E;~closures 

cc: R. Brodersen, WVDEP 



----. - . - - . 
ASSISTANCE ID NO. 

U.S. ENVIRONMENTAL PRG DOC ID AMEND# DATE OF AWARD 

XP - 97355901 - 0 2 9 2306 PROTECTION AGENCY - ACTION MAILING DATE 

New 
PAYMENT METHOD: 

JIM zam 
Grant Agreement ACH# 

Reimbursement 33736 
RECIPIENT TYPE: 
Munlclpal 
RECIPIENT: 
City of Fairrnont 
200 Jackson St 
Fairmont, WV 26554 
EIN: 55-6000j71 

Send Payment Request to: 
West Virginia Dept, of Environmental Protection 
PAYEE: 
City of Fairmont 
200 Jackson St 
Fairmont, WV 26554 

EPA GRANT SPECIALIST 
Nancy Schruby 
Grants and Audit Managemerit Branch, 3PM70 
E-Mail: Schruby.Nancy@epamail.epa.gov 
Phone: 21 5-814-5414 

PROJECT MANAGER 
Mr. Davld Sago 
200 Jackson St 
Fairmont, WV 26554 
E-Mail: davidsago@aoi.com 
Phone: 304-366-5679 

EPA PROJECT OFFICER 
BruceA Smith 
1650 Arch Street, 3WP21 
Philadelphia, PA 19103-2029 
E-Mail: Smith.Brucea@epamaii.epa.gov 
Phone: 21 5-814-5770 

PROJECT TITLE AND DESCRIPTION 
SANITARY SEWER IMPROVEMENT PROJECT 
This award is for the purpose of providing funds for the construction of improvements that will reduce Combined Sewer Overflow conditions in the area known 
.as the Route 250 sewer system, as well as separate the sanitary sewer flow from the storm sewer flow in two areas known as Marion Street and Pennsylvania 
Avenue in the City of Fairmont. 

TOTAL PROJECT PERIOD COST 
$1,749,455.00 

TOTAL BUDGET PERIOD COST 
$1,749,455.00 

BUDGET PERIOD 
07/01/2006 - 12/31/2007 

PROJECT PERIOD 
07/01/2006 - 12/31/2007 

NOTE: The Agreement must be completed in duplicate and the Original returned to the appropriate Grants Management Office ksted below, 
within 3 calendar weeks after receipt or within any extension of time as may be granted by EPA Receipt of a written refusal or failure 
to return the properly executed document within the prescribed time, may result in  the withdrawal of the offer by the Agency. Any 
change to the Agreement by the Recipient subsequent to  the document being signed by the EPA Award Official which the Award 
Official determines to materially alter the Agreement, shall vold the Agreement. 

OFFERANDACCEPTANCE 

The United States, acting by and through the U.S. Environmental.Protection Agency (EPA), hereby offers ~ssistancd~rnendment to  
the City of Fairrnont for 55.00 % of all approved costs Incurred up  to and not exceeding - 
$962,200 for the support of approved budget period effort described in application (Including all application modifications) 
cited in the Project Title and Description above, signed 08/22/2005 included herein by reference. 

ISSUING OFFICE (GRANTS MANAGEMENT OFFICE) 
ORGANIZATION l ADDRESS 
US EPA Region 3,3PM70 
1650 Arch Street 
Philadelphia, PA 19103-2029 

AWARD APPROVAL OFFICE 
ORGANIZATION I ADDRESS 
U.S. EPA, Region 3 
Water Protection Division 3WP00 
1650 Arch Street 
Philadelphia, PA 19103-2029 

ITEQSTATES OF;/AMERICA BY THE US. ENVIRONMENTAL PROTECTION AGENCY 

Policy and Management 

This agreement is subject to applloable $A. Environmental Protection Agency statutory provislons and assistance regulations In 
accepting this award or amendment and any payments made pursuant thereto, (I) the underslgned represents that he Is duly 
authorized to act on behalf of the recipient organization, and (2) the recipient agrees (a) that the award is subject to the applicable 
provisions of 40 CFR Chapter 1, Subchapter B and of the provisions of thls agreement (and ail attachments), and (b) that acceptance of 
any payments constitutes an agreement by the payee that the amounts, i f  any found by EPA to have been overpaid will be refunded or 
credited i n  full to EPA. 

B M N D  ON BEHALF OF THE DESIGNATED RECIPIENT ORGANIZATION 
/ TYPED NAME AND TITLE / Gruce McDaniel, C i t y  ~ a n a ~ e r  

/' 



EPA Funding Information XP - 97355901 - 0 Page 2 

AMENDED TOTAL 
$ 962,200 

$ 0  

$ 0  

$ 0  

$ 787,255 

$ 0  

5 0 

$ 0  

$4,749,455 

THIS ACTION 
$962,200 

$ 

$ 

$ 

$787,255 

$ 

$ 

$ 

$ 1,749,455 

FUNDS - 
EPA Amount This Action 

EPA InKind Amount 

Unexpended Prior Year Balance 

Other Federal Funds 

ReclpIent Contribution 

State Contribution 

Local Contrlbution 

Other Contribution 

Allowable Project Cost 

Regulatory Authority 
40 CFR PART 31 

Assistance Program (CFDA) 
66.202 - Congressionally Mandated Projects 

FORMER AWARD 
$ 

$ 

$ 

$ 

$ 

$ 

S 

$ 

$ 0  

Statutory Authority 

Consolidated Appropriations Act of 2005 (PL 
108-447) 



XP - 97355901 - 0 Page 3 

Approved 
Program Element Classification (Construction) 

I. Administration Expense 

2, Prellmlnary Expense 

3. Land Structure, Right Of Way 

4. Architectural Engineering Basic Fees 

5. Other Archlfectural Engineering Fees 

6. Project Inspection Fees 

7. Land Development 

8. Relocation Expenses 

9. Relocation Payments to lndividuals & Bus. 

10. Demolition and Removal 

11. Construction and Project Improvement 

12. Equipment 

13. Miscellaneous 

14. Total (Lines I thru 13) 

15. Estlmate Income 

16. Net Project Amount (Line 14 mlnus 15) 

17. Less: Ineligible Exclusions 

18. Add: Contingencies 

19. Total (Share: Recip W/O Fed 55.00%) 

20. TOTAL APPROVED ASSISTANCE AMOUNT 

Budget 
Approved Allowable Budget Period Cost 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

$1,749,455 

$0 

$0 

$1,749,455 

$0 

$1,749,455 

$0 

$0 

$1,749,455 

$962,200 



XP - 97355901 - 0 Page 4 

A dminis frative Conditions 
1. The recipient agrees to ensure that all conference, meeting, convention, or training space funded in 
whole or in part with Federal funds, complies with the Hotel and Motel Fire Safety Act of 1990. 

2. Any State agency or agency of a political subdivision of a State which is using appropriated Federal 
funds shall comply with the requirements set forth in Section 6002 of the Resource Conservation and 
Recovery Act (RCRA) (42 U.S.C. 6962). Regulations issued under RCRA Section 6002 apply to any 
acquisition of an item where the purchase price exceeds $10,000 or where the quantity of such items 
acquired in the course of the preceding fiscal year was $20,000 or more. RCRA Section 6002 requires 
that preference be given in procurement programs to the purchase of specific products containing 
recycled materials identified in guidelines developed by EPA. These guidelines are listed in 40 CFR 247. 

3. The recipient shall fully comply with Subpart C of 40 CFR Part 32, entitled "Responsibilities of 
Participants Regarding Transactions." The recipient is responsible for ensuring that any lower tier covered 
transaction, as described in Subpart B of 40 CFR Part 32, entitied "Covered Transactions," includes a 
term or condition requiring compliance with Subpart C. The recipient is responsible for further requiring 
the inclusion of a similar term or condition in any subsequent lower tier covered transactions. The 
recipient acknowledges that failing to disclose the information required under 40 CFR 32.335 may result in 
the delay or negation of this assistance agreement, or pursuance of legal remedies, including suspension 
and debarment. 

The recipient may access the Excluded Parties List System at http://e~ls.arnet.qov. This term and 
condition supersedes EPA Form 5700-49, "Certification Regarding Debarment, Suspension, and Other 
Responsibility Matters." 

4. The recipient agrees to comply with Title 40 CFR Part 34, New Restrictions on Lobbying. The recipient 
shall inctude the language of this provision in award documents for all subawards exceeding $100,000, 
and require that subrecipients submit certification and disclosure forms accordingly. 

In accordance with the Byrd Anti-Lobbying Amendment, any recipient who makes a prohibited expenditure 
under Title 40 CFR Part 34 or fails to file the required certification or lobbying forms shall be subject to a 
civil penalty of not less than $1 0,000 and not more than $100,000 for each such expenditure. 

5. Pursuant to EPA's annual Appropriations Act, the chief executive officer of this recipient agency shall 
require that no grant funds have been used to engage in lobbying of the Federal Government or in 
litigation against the United States unless authorized under existing law. As mandated by this Act, the 
recipient agrees to provide certification to the award official via EPA Form 5700-53, Lobbying and 
Litigation Certificate, with the final payment request. 

The recipient shall abide by its respective OMB Circular (A-21, A-87, or A-122), which prohibits the use of 
federal grant funds for litigation against the United States. Any Part 30 recipient shall abide by its 
respective OMB Circular (A-21 or A-122),which prohibits the use of Federal grant funds to participate in 
various forms of lobbying or other political activities. 

6. In accordance with EPA Order 1000.25 and Executive Order 131 01, Greening the Government 
Through Waste Prevention, Recycling, and Federal Acquisition, the recipient agrees to use recycled 
paper for all reports which are prepared as a part of this agreement and delivered to EPA. This 
requirement does not apply to reports prepared on forms supplied by EPA, or to Standard Forms, which 
are printed on recycled paper and are available through the General Services Administration. Please note 
that Section 901 of E.0. 131 01, dated September 14, 1998, revoked E.O. 12873, Federal Acquisition, 
Recycling, and Waste Prevention in its entirety. 

7. If a contract is awarded under this assistance agreement, the recipient agrees and is required to utilize 
the following affirmative steps: 



9. In accordance with OM0 circular A-133, which implements the Single Audit Act, the recipient hereby 
agrees to obtain a single audit from an independent auditor if it expends $500,000 or more in total Federal 
funds in any fiscal year. Within nine months after the end of a recipient's fiscal year or 30 days after 
receiving the report from the auditor, the recipient shall submit a copy of the report to: 

Federal Audit Clearinghouse 
1201 East 10th Street 
Jeffersonville, IN 471 32 

10. EPA participation in the salary rate (excluding overhead and travel) paid to individual consultants 
retained by recipients or by a recipient's contractors or subcontractors shall be limited to the maximum 
daily rate for Level IV of the Executive Schedule, to be adjusted annually. This limit applies to consultation 
services of designated individuals with specialized skills who are paid at a daiiy or hourly rate. As of 
January I, 2006, the limit is $550.00 per day and $68.75 per hour. The rate does not include overhead or 
travel costs and the recipient may pay these h accordance with its normal travel practices. 

Subagreements with firms for services which are awarded using the procurement requirements in 40 CFR 
Parts 30 or 31, as applicable, are not affected by this limitation unless the terms of the contract provide the 
recipient with responsibility for the selection, direction, and control of the individuals who will be providing 
services under the contract at an hourly or daily rate of compensation. See 40 CFR 31.36(j)(2) or 
30.27(b), as applicable. 

Programmatic Conditions 
1. Procurement 

a. The recipient agrees to procure all services, supplies, and construction awarded under this grant in 
accordance with 40 CFR Part 31. 

b. A copy of all proposed subagreements for services and supplies over $100,000 shall be submitted to 
the West Virginia Department of Environmental Protection (WV DEP), for review and pre-award approval, 
as appropriate, under 40 CFR Part 31. The submittal of the proposed subagreements shall include 
procurement records. Also, the contract cost and price data shall be submitted on EPA Form 5700-41, or 
.on a form which contains similar information. 

c. A copy of all proposed subagreements for construction shall be submitted to the WV DEP, for review 
and pre-award approval, as appropriate, under 40 CFR Part 31. The submittal of the proposed 
subagreements shall include procurement records. 

2. Grant Payments 

The recipient agrees that: 

a. Payments are on a reimbursable basis. Requests for payments should be submitted to the WV DEP, 
using Standard Form 271. 

b. Payment for professional services and construction will be limited to the Federal share of EPA 
approved contracts. 

3. Project Performance Certification 

Prior to the release of the final payment on the grant, the recipient agrees to certify that the project is 
capable of meeting the objectives for which it was planned, designed, and built. In addition, any remaining 
documentation of costs (invoice copies) and proof of payment (check copies) must be provided to WV 
DEP. 



a. placing Small Businesses in Rural Areas (SBRAs) on solicitation lists; 

b. ensuring that SBRAs are solicited whenever they are potential sources; 

c. dividing total requirements, when economically feasible, into small tasks or quantities to permit 
maximum participation by SBRAs; 

0 d. establishing delivery schedules, where the requirements of work will permit, which would encourage 
participation by SBRAs; 

e. using the services of the Small Business Administration (SEA), the Minority Business Development 
Agency (MBDA) of the U.S. Department of Commerce and the SBA PRO-Net Internet-based system 
http://pro-net.sba.gov, as appropriate; and 

f. requiring the contractor to take the affirmative steps in subparagraphs a. through e. of this part if 
subcontracts are awarded. 

8. The recipient agrees to comply with the requirements of EPA1s Program for Utilization of Small, 
Minority and Women's Business Enterprises in procurement under assistance agreements: 

a. The recipient accepts the applicable Minority Business Enterprise (ME3E)NVomen's Business 
Enterprise (WBE) "fair share" goalslobjectives negotiated with EPA by the West Virginia 
Department of Environmental Protection, as follows: 

Construction 
Equipment 
Services 

b. The recipient agrees to ensure to the fullest extent possible, that at least the applicable "fair 
share" objectives of Federal funds for prime contracts or subcontracts for supplies, construction, 
equipment or services are made available to organizations owned or controlled by socially or 
economically disadvantaged individuals, women and historically black colleges and universities. 

c. The recipient agrees to include in its bid documents the applicable "fair share" objectives and 
require all of its prime contractors to include in their bid documents for subcontracts the 
negotiated "fair share" percentages, 

d. The recipient agrees to follow the six affirmative steps or positive efforts stated in 40 CFR 
30.44(b), 40 CFR 31.36(e), or 40 CFR 35.6580, as appropriate, and retain records documenting 
compliance. 

e. The recipient agrees to submit an EPA Form 5700-52A, "MBENVBE Utilization Under Federal 
Grants, Cooperative Agreements and Interagency Agreements,!' beginning with the Federal fiscal 
year quarter the recipient receives the award and continuing until the project is completed. These 
reports must be submitted to R. Catherine King, Municipal Financial Assistance Branch (3WP21), 
within 30 days of the end of the Federal fiscal quarter (January 30, April 30, July 30, and October 
30). 

f. If race andlor gender neutral efforts prove inadequate to achieve a "fair share" objective, the 
recipient agrees to notify EPA in advance of any race andlor gender conscious action it plans to 
take to more closely achieve the "fair share" objective. 

EPA may take corrective action under 40 CFR Parts 30, 31, and 35, as appropriate, if the recipient fails to 
comply with these terms and conditions. 



4. Project Changes 

For any changes in the project which affect the grant amount, delay or accelerate the project or alter the 
project in other ways, the recipient must receive a formal grant amendment from EPA. Of particular 
interest is any change in completion of final design drawings and specifications, date of advertisement for 
bids, and the building completion date. 

5. Land Acquisition 

In the event the recipient procures land or relocates people, 49 CFR Part 24 applies. 

6. Sites, Easements and Rights-of-way 

The recipient shall submit an acceptable legal opinion that the necessary sites and easements andlor 
rights-of-way have been obtained and that they are free of any restrictions or encumbrances that might 
restrict their use for the purpose intended. Said opinion shall be submitted to EPA no later than the time 
at which the recipient requests approval to award construction contracts. 

7. Flood lnsurance 

The recipient agrees to acquire and maintain at his own cost any flood insurance made available to it 
under the National Flood lnsurance Act of 1968, as amended, before the project is placed in operation. 
This condition shall not be applicable if, on the date of execution of this Grant Agreement by both parties, 
flood insurance was not available pursuant to the Flood Insurance Act of 1968, as amended, for property 
in the project location. 

8. Review 

The recipient recognizes that approval of any part of this grant, change orders, grant increase 
amendments, subagreements, any special items or allowableness of any other costs will be subject to 
final review, including project officer review, audit review, and final determination of the grant approving 
official. 

9. Project Schedule 

EPA's policy requires that projects be initiated, constructed, and placed in operation in a timely manner 
For that reason, the schedule shown below, which was developed in conjunction with your grant 
application, is included as a condition. 

Advertise for Bids 
Award Construction Contract 
Initiate Construction 
Complete Construction 
Submit Final Payment Request 

May 2006 
September 2006 
September 2006 
November 2007 
December 2007 

10. Environmental Review 

The recipient agrees not to begin the preparation of plans and specifications (design), or to initiate 
construction, until such time as EPA determines that the project complies with the National Environmental 
Policy Act; 42 USC Subsection 4321 et seq., CFR Parts 6 and 1500 et seq. 

The recipient agrees that upon completion of the NEPA review, design and construction shall be 
undertaken in accordance with the results of that review, EPA reserves the right to unilaterally terminate 
this grant in the event the recipient fails to comply with this condition, in accordance with 40 CFR 31.43. 



11. Initiation of Construction 

It is agreed that the WV DEP must approve the design before contracts are advertised for bids. Bids will 
be submitted to the WV DEP for approval prior to contract award. 

12. Open Competition and Government Neutrality 

The assistance recipient agrees to comply with Executive Order 13202 (February 22,2001, 66 Fed. Reg. 
11225) of February 17, 2001, entitled "Preservation of Open Competition and Government Neutrality 
Towards Government Contractors' Labor Relations on Federal and Federally Funded Construction 
Projects," as amended by Executive Order 13208 (April 11,2001, 66 Fed. Reg. 18717) of April 6, 2001, 
entitled "Amendment to Executive Order 13202, Presetvation of Open Competition and Government 
Neutrality Towards Government Contractors' Labor Relations on Federal and Federally Funded 
Construction Projects." 

13. Performance Reports 

In accordance with 40 C.F.R. 5 31.40, the recipient agrees to submit performance reports that include 
brief information on each of the following areas; I )  a comparison of actual accomplishments to the 
outputsloutcomes established in the assistance agreement work plan for the period; 2) the reasons for 
slippage if established outputsloutcomes were not met; and 3) additional pertinent information, including, 
when appropriate, analysis and information of cost overruns or high unit costs. 

In accordance with 40 C.F.R. 5 31,40 (d), the recipient agrees to inform EPA as Soon as problems, delays 
or adverse conditions become known which will materially impair the ability to meet the outputsloutcomes 
specified in the assistance agreement work plan. 

14. Outputs and Outcomes 

EPA Order 5700.7, Environmental Results under EPA Assistance Aqreements, requires that the award of 
grant assistance is tied to the accomplishment of agreed-upon productslactivities and the effect of those 
productslactivities, referred to as environmental "outputs" and "outcomes." The outputs and outcomes 
must be measurable and identified in the application work plan. The award of grant assistance constitutes 
EPA agreement with the outputs and outcomes identified in the application work plan. 

EPA Order 5700.7 further requires that following the award of grant assistance, grant recipients must 
report on their progress in achieving the accepted environmental outputs and outcomes. The preceding 
Performance Reportinq condition highlights this obligation. 

Pursuant to EPA regulation 40 CFR 31.40(c), Construcfion performance reporfs , for the purpose of this 
grant award the recipient may satisfy the above Performance Reportinq obligation by providing information 
on the interim status or completion of the project to the WV DEP during the course of interim and final 
project inspections. 



).0+ B o x  39 I I I 
lhinns tan  WV 26431 I INSURERS AFFORDING COVERAGE I NAlC R 
JSURED ( INSURERA: S t .  Paul P u b l i c  Geckar J 

. AcoRD, CERTIFICATE OF LlABlLlTY INSUWNCE DATE (MMIDDIYYW) 1 9/24/2007 
RaDUCER (304)  592-5924 FAXI ( 3 0 4 )  592-62.43 n 

Lte~8anco Insueance Garvices, Inc. 
I29 pike Street 

INBURER D; 

INSURER E: 

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ' 

ONLY AND CQNFERS NO RIGHT8 UPON THE CERTIFICATE 
HOLDER. THIS CERTlFlCATE DOES NOT AMEND, EXTEND OR 
ALTER THE COVERAGE AFFORDED BY THE POLICIES I ,BELOW. , ,,, 

!ity Of Fairmant 
90 SOX 1428 

. . PFRS- 8.AW 18a001000 

0 
GENERALAGGREGATE $ 2 1 0 0 0 r 0 0 0 ,  

GEN'L AGGREGATE LIMIT APPLIES PER: m . : C Q M P I O P A G G  S 2 r 000 r 000, 

TI n IF& n LOG 

>:,I AU~~MOBILE ~ m a l ~ r n  - .  COMBINED SINGLE LIMIT 
7 (Ee ecddant) 5 

1:. . ANY ALTO 

.I - ALL OWNED AUTOS BODILY INJURY 

.. . . . SCHEDULED AUTOS (Per pwon)  
3 

0 - HIRED AUTOS BODILY INJURY 
(Per accldant) $ 

.: c\ .LA"." , ,,. . . NON-OWNED AUTOS 
.. . ... 5:. PROPERlY DAMAGE 
,., , (Per sccldent) 1 

INSURER & 

INSURER C: 

!SCE$BIUMBREL~\ LIABILW I b  OCCUR ClAlMS MADE 

., . . 
:.:. 

I 1 RETENTION $ S 1 

GAFi4GE LlABlLrW 

ANY AUTO 

0.. , 

C?J 
' . 
.. 
. " ' 

UV Water Development Authority 
180 At3~ociate  D r i v e  
Charlsaton, WV 25311 

AUTO ONLY - €4 ACCIDENT 

~THERTHAN U A C C  
AUTO ONLY; 

- - 

ZERTIFICATE HOLDER CANC;ELLATION 

EXPIRATION DATE THEREOF. THE ISSUING INSURER WILL ENDEAVOR TO MAIL 

10 DAYS WRrrrEN NOTICE TO THE GERTlFlCATE HOLDER NAMED TO THE LEFT, BUT 

FAILURE TO DO SO SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE l -  

$ 

8 

AGG 

WORKERS COMPENSATION AND 
EMPLOYERS' LIABILITY 
ANY PRPPRIETORIPARTNEWEXECUTIVE 
OFFICEWMEMBER EXCLUDED? 
If ye*, dcscnbe uhdv 
SPECIAL PROVISIONS bolow 

(7 

. . 

J- 

q C O R D  25 ~2001108) @ ACORD CORPORATION f588 

SHOULD ANY OF THE ABOVE DEBCRIBED POLICIES BE CANCELLED BEFORE THE 

S 

E.1 EACH ACCIDENT 

E,LDISFSE, E;n EMPLOYEE 

E.L bl8EABE - POLICY LIMIT 

f 

$ .--, 

$ 

$ 



CLOSING MEMO DUM 

To: Financing Team 

From: John C. Stump, Esquire 

Date: October 11, 2007 

Re: City of Fairmont Sewer Revenue Bonds, Series 2007 A 
(West Virginia S W  Program) 

1. DISBURSEMENTS TO THE CITY O F  FAIRMONT 

Payor: West Virginia Department of Environmental Protection 
Amount: $747,669 
Form: Check 
Payee: City of Fairmont 
Contact: Rosalie Brodersen - (304) 926.0499 x 1608 
Account: Series 2007 A Bonds Construction Trust Fund 



Rev. 10/01 I04 , PAYMENT REQUISITION FORM 
.v - 

1: TOAN RECIPIENTNENDOR: 2. SRFPROJECT c . 1 *~4 .7~3  -i 

3. INVOICE NUMBER: NAME: City of Fairmont 

ADDRESS: P.O. Box 1428 4. 

Fairmont, WV 26555-1428 

PHONE: 304.366.0540 5. PERCENTAGE OF PHYSICAL 

FEIN: 55- 600-5216-001 CONSTRUCTION COMPLETION 0% 

2) TECHNICAL SVC 
a. Basic 
b. Engineering 

(Special Services) 

D) TOTAL 
COLUMNS 

B & C 

0.00 

284,3&% 

C) THIS 
REQUEST 

0.00 

284,382- 

CLASSIFICATION 

I )  CONSTRUCTION 

SSES 

c. Inspection 

11 4) ADMINISTRATIVE 1 0.001 II 

E) 
AGENCY 
USE ONLY 

294,384 / 

289,468.00 

195,727.00 

a. Fiscal 

b. Legal 

A) 
APPROVED 

BUDGET 

4,254,837.00 

284,384.00 

3) Legal / Fiscal l&~~~$;@&$~$~~@&~&L~$@~~~~4~#+~@~&~l$&~~#$@$$~$~$&~$$@~$~$&$~$$@@~:~~@l~$$~~~~~&~$$~~~$# 
230,058.00)/ 

11 l o )  RESERVE FUND 0.001 . . . , 0.00 1 0.001 11 

B) PREVIOUS 
APPROVED 

TOTALS 

/ 
/ 

/ 

1 
0.00) 0.001 

10,000.00 

20,000.00 

5) LAND 

6) R-O-W ACTIVITY 

7) LOAN REPAYMENT 

8) CONTINGENCY 

9) INT FINANCE COST 

- 

1 5) 
RECIPIENT A U T H O R I ~ D  SIGNATURE SIGNATURE 

215,368.36 

195 ,7273  

/ 

262,786.00 

11) CLOSING COST 

12) SUBTOTAL 

11 DATE: . 7/37/07 Date: q4Z-7d7 

Sally Gower , Secretary/Treasurer 

215,368.35 

195,727.3 

8,500.00 

1 3 , l k  

/ 

30,500.00-i 

5,577,760.00 

2/5 34s 
4 

/ 9 <  727 

13) LESS PREVIOUSLY PAID 

14) INVOICE AMOUNT 

I I I) 
ACCOUNTING CLASSIFICATION - DEP USE ONLY 

I ACCOUNTING NUMBER: 1 AMOUNT APPROVED: 
I 

8,500.00 

13,188-55 

0.00 

0.00 

0.00 

. 0.00 

/ 

-0 - 
7/27 A 4 7 

TYPED OR PRINTE~ NAME AND TITLE 

9 5-0 @ 

/$ , 1 9 0  

0.00 

0.00 

0.00 

0.00 

0.00 

/> 

TYPED OR PRINTED NAME AND TITLE 

30,500.00 

747,66& 

AGENCY USE ONLY: 

BY: WEST 

AUTHORIZED OFFICER DATE 

30,500.00 

747,66& 
3e S 9 0 , 
7 r 7 45 3 
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State of West Virginia ' 

WATER DEVELOPMENT AUTHORITY 
180 Association Drive, Charleston, W V  2531 1-1217 

(304) 558-3612 - (304) 558-0299 (Fax) 
Internet: www.wvwda.org - Email: contact@wwda.org 

BOND CLOSING ATTENDANCE LIST 

I I I I I I 

The Authority requests that the following information concerning the individual who will be responsible for sending Debt Service Payments to the Municipal Bond 
Commission be provided. (If that individual is in attendance, helshe should also sign above.) Please Print: 

Date 1011 1/07 Time 9:30 a.m. LGA City of Fairrnont Program CWSRF 

Name E-Mail 

REMINDER: As a participant in this program, the Local Governmental Agency (LGA) agrees and is required to submit annually to the WDA a copy of its audited 
frnancial statements and a copy of its adopted budget. Also, pursuant to the Loan Agreement and the NonArbitrage Certificate (both of which are contained in the bond 
transcript) you are to provide annually to the WDA a rebate calculation certificate or an exception opinion showing whether a rebate amount is due to the US Government 
under arbitrage requirements in Section 148(f) of the US Internal Revenue Code, 1986, as amended. 

E-MAIL FAX TELEPHONE NAME 
COMPANY, AGENCY, 
OR ORGANIZATION 



AW3NDMENT TO THE CONTRACT 
FOR TREATMENT BY THE CITY OF FAIRMONT 

OF SEWAGE FROM 
Greater Paw Paw Sanitary D i  s t r ic t  

T h i s  is  an amendment t o  the caneract  f o r  t r e a t m e n t  b y  

t he  C i t y  of Fairmont of sewage from Greater. Paw Paw Sani tary D i q t .  

d a t ed  September 2, 1986 , between t h e  city of -Fa i rmont ,  

h e r e i n a f t e r  referred t o  a s  C i ty ,  S a n i t a r y  Sewer Board of t h e  

C i ty  of Fairmont,  h e r e i n a f t e r  r e f e r r e d  t o  as  Board,  and t h e  

Greater Paw Paw Public SErvice gi&e~&inafter ref erred t o  a s  

Di s t r i c t  .# 

WITNESSETH THAT: 

WHEREAS, the parties hereto have h e r e t o f o r e  ente;ed into 

a c o n t r a c t  f o r  the t r e a t m e n t  by the City of Fairrnont of 

sewage and was tewater  f r o m  the District and  its 

s e r v i c e  a r e a ,  d a t e d  January 26, 1993 , and subsequent  

amendments t h e r e t o ,  if any, p rov id ing  f o r  t h e  Board to. 

a c c e p t ,  t r a n s p o r t  and t r e a t  sewage and was tewater  from the 

District and" f o r  t h e  - Df strict t o  

compensate the Board f o r  such s e r v i c e ;  and 

WHEREAS, the  C i t y  and Board are under mandate t o  

implement and e n f o r c e  a PoTW Pre t r ea tmen t  Program under 4 0  

CFR 403 and 4 6  CSR 2 . 1 4 . 4  upon a l l  i n d u s t r i a l  a n d / o r  

commercial users of its systems,  and the C i t y  and Board a re  

f u r t h e r  solely respons ib le  f o r  t h e  implementat ion af s a i d  

program upon sa id  users; and 

WHEREAS, the p a r t i e s  h e r e t o  a r e  i n  agreement  that t h e  

r u l e s  and r e g u l a t i o n s  imposed upon the C i t y  and Board wi th  

reference t o  t h e  o p e r a t i o n  and maintenance of its s a n i t a r y  

sewer t r e a t m e n t  and c o l l e c t i o n  system shou ld  be extended t o  



t h e  s a t e l l i t e  systems and u s e r s  of and c o n t r i b u t o r s  t o  said 
- 

systems. 

NOW THEREFORE i n  c o n s i d e r a t i o n  of t h e s e  r e c i t a l s ,  the 

p a r t i e s  . h e r e t o  mutua l ly  a g r e e  as follows:' 

Tha t  s a i d  c o n t r a c t  da t ed  S e p t e m b e r  2 2  1986 , and any 

subsequent  amendments thereto are amended, modi f ied  and 

changed t o  i nc lude  the  fol lowing:  

1. The D i s t r i c t  s h a l l  supply  t o  t h e  Board a 

c u r r e n t  l j a t i n g  of t h e  names and addres ses  of all i n d u s t r i a l  

and/or  commercial u s e r s  on i ts  system on o r  b e f o r e  December 

31 of each c a l e n d a r  y e a r .  

2.  The D i s t r i c t  shall n o t i f y  t h e  Bo&d 

t h i r t y  ( 3 0 )  days  p r i o r  t o  t h e  approval  and/or  i n s t a l l a t i o n  of 

any i n d u s t r i a l  and /o r  commercial sewer t a p .  

3 .  The D i s r r f ~ t :  s h a l l  adopt A r t i c l e  9 2 3  

(Sewer Discharge Cont ro l )  of t h e  code of t h e  c i t y  of 

Fairmont,  a copy of which is a t t ached  h e r e t o ,  w i t h i n  s i x t y  

(60 )  days from t h i s  d a t e .  Any amendments and m o d i f i c a t i o n s  

t o  said A r t i c l e  shall likewise be adopted by the 

D i s t r i c t  w i t h i n  sixty (60 )  days  fr:::;; the date of 

such amendment or modi f i ca t ion  by t h e  Ci ty /Board .  

4 .  In t h e  event that t h e  D i s t r i c t  seeks t o  

amend and modify t h i s  c o n t r a c t ,  the D i s t r i c t  

must n o t i f y  the City /Board  s i x t y  (60)  days  prior t h e  adoption 

of such amendment and mod i f i ca t ion  to a l low t h e  City/Board t o  

review and approve same. 

5. I n  the event t h a t  t h e  District a ccep t s  

- 2 -  



- 
sewage and wastewater from a r e a s  o u t s i d e  its s e r v i c e  area, 

s u c h  o u t l y i n g  a r e a  s h a l l  enter i n t o  and be bound by t he  terms 

of t h e  i n t e r j u r i s d i c t i o n a l  agreement between t h e  C i t y j ~ o a r d  

and District  

6 .  The District s h a l l  d e s i g n a t e  and 

a u t h o r i z e  t h e  ~ o a r d  t o  a c t  a s  i ts  agen t  in t h e  implementation 

and enforcement of a l l  p r o v i s i o n s  of any said ord inance  

r e l a t i n g  t o  sewer d i s c h a r g e  c o n t r o l .  

IN WITNESS WHEREOF, the C i t y  of Fairmont,  by r e s o l u t i o n  

p r o p e r l y  adopted,  has caused  t h i s  AMENDMENT t o  be s i g n e d  on 

its behalf  by -, c i t y  Manager, and i t s  

c o r p o r a t e  sea l  t o  be a f f i x e d  thereto by a+, ~ p 1 1 0 p  
A , 

i t s  City Clerk ;  and 

I N  WITNESS WHEREOF, t h e  S a n i t a r y  Sewer Board o f  the C i t y  

of Fairmont, by resolution p r o p e r l y  adopted,  has caused  t h i s  

AMENDMENT t o  be s igned  on i ts  beha l f  by Ed Thorne I 

its Chairman and i t s  s e a l  t o  'be a f f i x e d  t h e r e t o  by 

Janet Shackel ford its S e c r e t a r y ;  and 

IN WITNESS WHEREOF, the District by 

r e s o l u t i o n  p r o p e r l y  adopted ,  has caused t h i s  AMENDMENT t o  be 

s i g n e d  by R.A. Yokley I its Chairman - 
and its c o r p o r a t e  s e a l  t o  be a f f i x e d  t h e r e t o  by 

Leo DeMary , its Secretary 

T h i s  AMENDMENT is executed i n  three ( 3 )  c o p i e s  with one 

(1) copy t o  each par ty  h e r e t o ,  each copy of which shall be 

deemed an o r i g i n a l  f o r  a l l  purposes .  

THE CITY OF FAIRMONT, 
a Municipal Corpora t ion  



ATTEST : 

S A N I T A R Y  SEWER BOARD O F  THE C I T Y  O F  
FAIRMONT p, 

ATTEST : 
& 

ATTEST: 

Secretarv 

Approved a s  t o  cor rec tness  of form and content fo r  the 

C i t y  of F a i r r n o n t  this the 12th day of , 

C i t y  Attorney /' 



Approved as to correctness of form and con ten t  for the 
26 ?- s a n i t a r y  Sewer Board of t h e  City of Fair ,mont  this the __ 

day of h r r  I 1943  - 

Approved as to correctness of form and content for the 

Distr ic t  this the 12th day of 

Februarv I 

&& tr. rC 



COI4TRACT 
FOR TREATMEIiT BY T H E  CITY OF FAIRKOKT 

O F  SEKAGE FEOt+ 
G R E A T E R  PAh' Pkh' SANITARY DISTEICT , 

THIS CONTRACT made as of the ,& day of &, , 1986, by and between . 
0 the CITY OF FAIRMONT, a municipal corporation, hereinzyter designa..ted as CITY, the 

SANITARY SEWER BOARD OF THE CITY OF FAIRMONT, hereinafter designated as BOARD,  and 
G R E A T E R  PAK PAK SANITARY DISTRICT, a pol i t ical  subdivision o f  Marion County, State 
of Vest Virginia,  hereinafter designated as DISTRICT. 

KITNESSETE THAT: 

\,YEREAS, t h e ' s t a t e  of Kest Virginia has ordered and directed the CITY t o  i n s t a l l  
secondary treatment faci  1 i  t i e s  and necessary interceptors and pumping faci  1 i t ies  
in connection therewith; '  and 

WHEREAS, t h e  CITY, acting through the BOARD, has upgraded i t s  f a c i l i t i e s  so 
as t o  provide secondary treatment t o  meet State and Federal requirements of elig- 
i b i l i t y  for  construction grant aid as s e t  for th in P L  92-500,'.Title 4 0 ,  Chapter 1 ,  
Subchapter B ,  P a r t  35, S ta te  and Local . . Assistance, and amendments. thereto; a n d  

. . .k 

\!HEREAS, the  DISTRICT i s  presently i n  the process of planning a sewer s'ystem 
to abate the discharge of sewage into streams in the DISTRICT and i t s  area of service 
and, 

WHEREAS, t h e  DISTRICT desires to  connect to  the sewer system o f  the CITY a t  
mutually agreed upon locations along Monongahela River, and t o  have i t s  sewage 
treated by the  CITY in  accordance with applicable water qual i ty  standards; and 

WHEREAS, i t  i s  the intent  of the parties hereto, t h a t  the CITY. shall  accept . . 
sewerage from, t h e  DISTRICT and transport  i t  t o  the CITY'S treatment plant for  
treatment i n  accordance with the standards established in the CITY'S NPDES pernit 
and in such a manner t h a t  the DISTRICT will be held harmless i n  any second party 
action r e l a t ing  t o  eff luent  qual i ty ,  and 

WHEREAS, it  is  the intent  and purpose of the pa r t i e s  hereto to'comply with 
a1 1 , regulations t o  abate pollution in t h e i r  respective areas and to.  cooperate 
with each o the r ,  and w i t h  the S ta te  and Federal Authorit ies t o  reduce and prevent 
pol 1 ution of the streams .and waterways', thereby protecting the  health of the 
Inhabitants and serving the public health and welfare of a l l  ; 

, NOW THEREFORE,  in consideration of these r e c i t a l s ,  the pa r t i e s  hereto agree 
to  proceed in  cooperation w i t h  each other,  and to  use t h e i r  best  e f fo r t s  to plan, 
finance, cons t ruc t  and operate sewage f a c i l i t i e s  which will accomplish the 
aforesaid objec t ives  according to  the fo1 lowing terms, conditions and considderations: 



. .  
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. . . I .  nr 1 c i ~ ~ b  r -equlreu UI L I I ~  LL I I uy r'eabu11 V I  LII I> L V I X I ~ ~ ~ I  s l l a ~  I ue per-I U ~ I I I ~ Q  . + .  f o r  and on behalf of the CITY by the  BOARD which shal l  have sole  au thor i ty  over t h e  
I 

' %  construction and operation of the CITY'S sewage f a c i l i t i e s .  The BOARD sha l l  perform I 
1 

a l l  a c t s  and make a l l  such rules  and regulat ions as may be necessary from time t o  t ime I 
f o r  the  proper and e f f i c ien t  operation of the  sewage f a c i l i t i e s  Tor the  benef i t  of t h e  I 
CITY, the DISTRICT and other users.  1 

2. The DISTRICT ,intends t o  plan and cause t o  be constructed. a t  i t s  s o l e  co s t ,  and 
O 1 nterceptor and col lec tor  sewer system meeting general l y  accepted s'ani t a r y  sewage ( w i t h -  

out  ' i n f i l t r a t i o n  and inflow of surface drainage t h a t  exceeds 1,500 ga l lons  'per  inch dia-  
meter mi l e )  t o  the  CITY ' S , sani tary  sewer sys tem, a1 l . in accordance w i t h  ' cur ren t  and . 

fu tu re  guide l i n e s  as  promulgated by Federal and Sta te .Author i t ies . .  I t  is  t he  p resen t  
in tent ion of t he  par t ies  t h a t  the DISTRICT will  be responsible f o r  the  maintenance and 
operation of i t s  sewer system and t ha t  the  DISTRICT will  e s tab l i sh  user charges s u f f i c i e n t  

0 a t  a l l .  times t o  pay when due, proper charges f o r  service  rendered by t he  CITY t o  t h e  
DISTRICT. 

3. The BOARD intends. t o  receive,  t r e a t .  and dispose of the san i ta ry  sewage de- 
l ive red  t o  i t  by the DISTRICT a t  p o i n t s t o  be mutually agreed upon, which sewage i s  , to  
be metered a t  t h e  sole cos t  of the DISTRICT i n  a manner and with equipment s a t i s f a c t o r y  

0 t o  the BOARD. Said meter will be tes ted  and ca l ib ra ted  on an annual bas is .  

4 .  The charges made t o  the  DISTRICT by the. BOARD f o r  providing t he  services  con- 
temp1 ated hereunder shall be, i n  the f i r s t  instance establ  ished by the  BOARD in  ac- 
cordance' w i t h '  f a i r  cost accounting and :a1 locat ion pr inciples ,  w i t h  the" 'objective t h a t  
the  BOARD wil l  recover from the  DISTRICT i t s  cos t s ,  both cap i ta l  ( including required 

0 bond service coverages) and operating, incyrred in .  making service  avai l  able  and pro- 
viding service  t o  the DISTRICT, without requiring other users of the CITY sewer system 
t o  subsidize cap i ta l  or operating costs  incurred by the  BOARD f o r  the  purpose of 
serving the DISTRICT. I n i t i a l l y ,  r a t e s  charged by the  BOARD t o  the  DISTRICT will be 
established and subsequently .amended from time t o  time as necessary pursuant t o  t h e  
provisions of Chapter 16, Ar t i c le  13. and.Chapter 24, Ar t i c le  2 ,o f  the  West Virginia . , 

0 Code, as amended.' All. such r a t e s ,  when es tabl ished.  i n  :accordance with procedures pro- 
mulgated by the Legislature of the S t a t e  of West Virginia,.  and of any regulat ing o r  
other agency o r  authori ty having ju r i sd ic t ion  i n  such matters ,  shal l  automatically,  
upon proper adoptjon and notice t o  the-DISTRICT, become a.n amendment . t o  t h i s  CONTRACT 
without f u r t he r  action by the  par t i e s  hereto.  

1 0  ' 
In determining said charges, the  following provisions sha l l  apply: I 

a .  The DISTRICT will  pay a proport ionate share o f .  t h e  capi ta1 cos t s  
(including bond service coverages) fo r  the treatment plant .  The DISTRICT .shall  
pay capi ta l  c o s t s  based on design flows a s  a percentage of p lan t  capacity.  

0 . .  b .  The reserved capacity and percentage f o r  capi ta l  cos t  sharing between . 
' a l l  p a r t i e s  u s i n g  the  plant  stiall be' done as  follows: 

Par t i e s  Reserved 

Fa i rmon t 4.43- 
0 Barrackvi 11 e 0.24? 

Kingmill Valley 0.57- 
Whitehall P.S.D. 0.26- 
Paw Paw S.D. 0.50- 

- 
6.0.0 ' . 

Actual percentage Cost  sharing Percentage . 

0 
c .  The proportionate share paid by the  DISTRICT f o r  operation and maint- 

enance cos t s  w i l l  be based on actual sewage flows. The DISTRICT IS flow wil l  be metered 
and compared t o  the  t o t a l  flow t rea ted  a t  t he  BOARD'S treatment plant .  Said operating 
cos t s  a r e  defined as the cos t  of a l l  l abor ,  power, ,chemicals, vehicle expenses, maint- 
enance, r epa i r ,  replacement, improvement and adrn in~s t ra t ive  expenses. I 



- - .  I . .  . . d. The BOARD will b i l l  the DISTRICT on a monthly basis for  these services.  
. ;  The amount of t h i s  bi l l  will i n i t i a l l y  be based on--projected' flows-.until actual flow 

0 .  data i s  available. 
- 

e. The total annual cost paid by the DISTRICT t o  the BOARD will be adjusted 
a t  the end of the f i r s t  year t o  account for  actual vs. projected flows and actual vs. 
projected costs.  

(1 f .  The BOARD will provide the DISTRICT with financial  .reports verifying t h e  
cos ts  of operation and'rnaintenance items and the flows.treated a t  the plant. 

g. The account number used in calculating Barrackville 's  share of treatment 
expense shall be: , 

228 - Taxed Accrued 
741 .- Operatipn, Supervision 8; Engineering 
742 -' Operation. Labor . 
743-1 - Supplies & Expenses 
743-2 - Chemical Treatment Expenses 
744 - Maintenance Supervision h Engineering 
745 -,Maintenance of Structures & Improvement 
746 - Maintenance,of Treatment & Disposal System Equipment 
795 - Special Services , 

797 - Regulatory ,Conmiss ion Expenses * 
798 - Insurance.. 
,799 - Injuries & Damages 
800-1 - Employee ' s. We1 fare  Expenses 
800-2 - .Pensions 

, . 

h .  Any adjusted amount due or  receivable upon completion of the annual review 
of expenses shall be prorated over three months. 

I i . The CITY and the BOARD wili , af te r  service t o  the DISTRICT i s  in e f fec t ,  
provide the DISTRICT, a t  l e a s t  annually, with: 

( I )  A copy of the BOARD'S annual report fi.led with the Publ i c  
Service Commission of West Virginia.. 

( I )  A copy of audited financial statements as the CITY provides 
f o r  holders of ,revenue bonds issued by the CITY, payable from revenues 
of i t s  sewer system. . 

(111) A copy' of a i l  reports o f  audit of the BOARD'S records prepared 
-by the BOARD'S auditors o r  by State or Federal Auditors. 

I 

The cost of preparing these documents will be allocated t o  the DISTRICT and t o  
other  users of the CITY'S sewer system in accordance with sound pub1 i c  u t i l  i t y  .ac- ' 
counting principles. Upon the request of the DISTRICT, the BOARD will cause t o  be 
made usch other and additional financial. information as the  DISTRICT may reasonably 
request,  b u t  a t  the sole cost of the DISTRICT. 

1 .5 .  Each of the par t ies  inten,d to  proceed to cause plans and specifications to  
, be developed for ,  i t s  respective f a c i l i t i e s ,  in cooperation with each other;  t o  seek. 

appropriate regulatory approvals; t o  seek such federal or other grants and aid as qay 
be available;  t o  plan f o r  the, financing of capital costs which  a re  n o t  met by grants i 

0 in  a id ;  and, a t  the appropriate time, to  seek a Certificate '  o f  Vonvenience and Necessity . 
from the Publ i c  Service Commission of West Virginia and such approval of r.ates as may 
be necessary to  finance these projects and to  provide monies fo r  the operating and 
maintenance costs which will be associated therewith so as  t o  provide service as follows: 



( I )  BY the DISTRICT t o  i t s  customers. 
- 

(11) By the BOARD to i t s  customers, including- the DISTRICT. 

6. I t  i s  recogriized by the part ies  hereto . that  .the BOARD will  be operating the 
BOARD'S major pumping and treatment f a c i l i t i e s  f o r  i t s  own benefit and for  the benefi t  
of the DISTRICT and other us,erS of the BOARD'S f ac i l  i t i e s ,  and, therefore,  the pa r t i e s  
hereto. fur ther  agree that 'the .following rights and duties shall be imposed upon the 
BOARD and the.  DISTRICT t o  insure the harmonious coordination of the two projects and t o  
provide the BOARD with the necessary means by which i t  can verify the proper con- 
s t ruct ion of a1 1 faci l  i t i e s  contributing sewerage t o '  i t s  treatment p1 ant,  regulate t h e  
qual i ty  of sewage being delivered t o  the BOARD f o r  treatment, prohibit  the introduction 
of unacceptable wastes into i t s  system, and to  require the DISTRICT t o  irmediately 
take such corrective action as may be necessary.to bring i t  t o  compliance w i t h  the 
BOARD'S ru les ,  regulations and qua7 i ty standards f 

( I  Riles-the BOARD shall from time to time promulgate ru les  and regulations 
regarding the qua1 i ty of sewage. I t  will t r e a t  and the DISTRICT shall  a t  a l l  times 
comply with these regul ations ( including the Fairmont Sanitary Board's Pretreatment 
Program and City of Fairmont Ordinance 6 0 2 ) ;  provided, however, t ha t  the BOARD shall 
adopt no qua1 i t y  standard that  discriminates against  the DISTRICT, or which i s  more 
r e s t r i c t i v e  than i s  necessary for the proper operation of i t s  plant wi#in i t s  1 imits 
of design. 

(11) -Inflow and Inf i l t ra t ion  - the DISTRICT shal l  conduct a Sewer System Evaluation 
Survey (SSES) of i t s  existing sewers, and, to  the extent ' that such survey shows i t  t o  
be cost e f fec t ive  to  do so,, a l l  inflow from .roof drains ,  surface drains,  storm sewers., 
catch basins and other structures which may be,a source of inflow into the DISTRICT'S 
sys tem s ha1 1. he excl uded therefrom. 

(111) Review of plans and specifications-the DISTRICT shall  coordinate i t s  de- 
sign w i t h  the BOARD'S engineer. A t  the time i t  submits i t s  plans t o  the reviewing 
agencies f o r  review, the DISTRICT shall..provide the  BOARD with. one s e t  of i ts  plans 
and specifications pertaining to  the points of connection t o  the BOARD'S system in- 
cludjng metering f a c i l i t i e s  for the BOARD'S review and coment, and shall conform t o  
the BOARD'S desi,gn requirements pertaining to  the construction and operation thereof. 

(IV) Connection. t o  the BOARD IS sewer system "' t h e  DIsTR~CT shal l  connect the 
DISTRICT'S system t o  the CITY !S system and provide suitable f ac i l  i t i e s  for metering ' 

the flow of sewage from the DISTRICT into the CITY 'S system. a t  the  DISTRICT'S expense, 

(V) Inspection - The BOARD sha l l ,  from time t o  time as i t  deems necessary, and a t  
# the  BOARD'S own proper expensei have the r ight  t o  inspect the DISTRICT'S f a c i l i t i e s  for  
the purpose. of determining that  the DISTRICT'S f a c i l i t i e s  are being constructed and 
operated. in such a way as t o  minimi ze in f i l t r a t ion ,  t o  el iminate i l legal  sources of 
inflow into the system, t o  insure tha t  excessive i 'nfi l tration d o e s - n o t  become a .future 
problem and tha t  sources of inflow are no t .  i l l ega l ly  connected a t  some future time. . 

Upon being advised by the BOARD of the presence of excessive inflow or  inf i l t ra t ion  
originating in the DISTRICT'S system, or of the presence of sewage in the DISTRICT'S 
system which is detrimental to  the operation o f  the BOARD'S fac i l  i t i e s .  The DISTRICT 
shall  immediately proceed t o  correct such deficiencies in the most expeditious manner 
avai 1 able.  



- 
( V )  ( a )  If  additional sewage flow from any additional u t i l i t i e s  i s  

added to the B O A R D ' S  treatment f a c i l i t y ,  the Parties hereto agree t o  negotiate 
changes in the percentages shown in Table 4 ( b )  of t h i s  agreement, i f  said 
changes are necessary. . . 

0 
.. . . .--* __ - . .. - 

(VI) Review of operating rules and regulations- The DISTRICT shall  
submit i t s  rules and regulations and operating procedures t o  the BOARD for  review, 
and shall adopt no such rules ,  regulation or operating procedure, \;I-:ich, in the 

0 BOARD'S opinion, would a f fec t  the operation of t h e  BOARD'S faci  1 i t i  es t o  the 
detriment of the C I T Y ,  the DISTRICT, and t h e  other users of the CITY'S f a c i l i t i e s .  
The DISTRICT shall provide the BOARD with advance cop'ies of. any prcposed change 
in i t s  rules and regulations,  and the BOkRD.shal1 provide the DISTRICT with 
copies of i t s  rules , regulations and .operating procedures f o r  the DISTFJ CT'S 
guidance. 

7 .  Approval of contract and t a r r i f -  The part ies  hereto agree t h a t  at the 
. appropriate time the Public Service C.orqission will  be asked t o  approve t h i s  

COKTRACT and appropriate t a r r i f  provisions establishing reasonable "o'ules and 
regulations- for  the rendering of the services herein contemplated by t h e  

, BOARD to  the DISTRICT, and of rates  and  fees to  be charged by t h e  BOARD fo r  such 
0 services and t o  be charged by the DISTRICT to  provide monies t o  pay for .  such 

services, i t  being agreed between the parties hereto t h a t  each shall  take a l l  
l eg is la t ive  and re1 a t ing  thereto,  and t h a t  a l l  such act ion (including future 
r a t e  orders) shall be deemed a n  amendment t o  this CONTRACT without further 

.action . . by the part ies  hereto. 

0 8. BOARD t o  a c t  under contract-The CITY, the  'DISTRICT and the BOARD agree 
t h a t  the BOARD i s  empowered t o  a c t  fo r  and on behalf o f  the  CITY In a l l  matters 
relat ing to  t h i s  CONTRACT. I t  i s  fur ther  agreed by a l l  pa r t i e s  hereto tha t  
necessary amendments hereto will be promptly made a t  the  appropriate times 
when Federal and S ta t e  regulations make such amendments necessary. 

. . I 

0 9. . Points of connection-The BOARD', as part  of i t s  construction contract 
shall  construct the necessary gravity sewers, pump s t a t ions  and force mains, 
t o  extend t t s  interceptor  system t o  any"point a t  which the  DISTRICT i s  t o  
connect t o  the CITY'S system. The DISTRICT'S sewer sha l l  be connected t o  the 
CITY'S sewer system a t  mutually agreed t o  points along the  Mononsahela, a11 
a t  the DISTRICT'S expense and i n  accordance with the pl ancand  specifications 

- . , as approved by the BOARD, -- - .  

10. The DISTRICT shal l  not. accept sewage from, nor sha l l  i t  extend or  
allow i t s  f a c i l i t i e s  to  be extended t o ,  any area outside of i t s  service area 
.unless i t  f i r s t  .obtains the BOARD'S written authorization t o  do so, which 

0 
authorization wi 11 be forthcoming only a f t e r  the DISTRICT has f i r s t  provided 
the BOARD with fu l l  wri t ten disclosure of the extent of a l l  such proposed 

~ extensions of service and the maximum flow which will be generated thereby. 

11. The DISTRICT and the BOARD each agree to  compensate the other f o r  the i r  I 

p o r a t a  share of the local share of the cost,  including i n t e r e s t  charges, of a l l  
betterments in the o t h e r ' s  system required t o  permit the other t o  accept, 

. t ransport  and t r e a t  t he  other 's  sewage which sums shal l  be recovered as a part 
of the respective monthly charges to  be made fo r  sewage metered into each 
system. 



. . 
.I C , L .  GlSTPICT. may cancel - The EISTRiCT,  upon one (1 ) years advance wrf ttsn . . 

c:? % - no t i c e  t o  t h e  GOkRD, rr,ay, if i ' t  deem i t  t o  be t o  the DISTRICT'S bene f i t  t c  do s o ,  
t e r d n e t e  and w i t h d r a ~  frorr. t h i s .  COt:TF.ACT a f t e r  i t  has f u l l y  compensated t he  CITY 
f o r  the then undeprecia ted cos t ,  a s  d e t e r ~ ~ i n e d  by Pub1 i c  Service Conzi s s ion  
accounting methods, of a1 1 b e t t ~ r m e ~ t s  constructed by the CITY f o r  t he  DISTRICT'S 
benef i t ,  b u t  the DISTRICT shal l  not b,e e n t i t l e d  t o  recover any property,  o r  t o '  
receive any c r ed i t  f o r  unused capac i t i e s  i n  the BOARD'S system or  f o r  betterf ients  . 

0 which the DISTRICT made fo r  the BOARD'S benef.i t, by reason of such ' ,ac t ion by the 
,* . .- - DISTRICT, nor shal l  i r  r e t a i n  any r i gh t s  t o  such betterments nor t o  a renewal " 

of t h i s  CONTRACT. 

13. Term of contract-  Unless terrriinated as hereinbefore provided, t h i s  COI(TRACT 
sha l l  run for  twenty (20) .years  and nay be renewed t he r ea f t e r  i n  t en  (10) gear 

0 increments fo r  an addit ional  twenty (20) years  a t  the  DISTRICT'S op t ion ,  which 
renewals shall  be deemed automatic unless  the  DISTRICT n o t i f i e s  the BOARD of i t s  
de s i r e  n o t  to renew, such not ice  t o  be given i n  wri'ting a t  a regular  ~ e e t i n g  of 
t he  BOARDduring the s i x - ( 6 )  months preceeding the  e f f ec t i ve  date of each ten (10) 
year  renewal. In the event of not ice  not t o  renew, the DISTRICT s h a l l  compensate 
t h e  BOARD f o r  undepreciated betterments as spec i f i ed  i n  item 15 next above. 

0 
Thereafter,  the CONTRACT may be extended by mutual agreement o r  renegotiated 

as may be dictated by the  then ex i s t ing  needs of the  pa r t i e s  hereto.  : 

14: Plant e f f luen t  qua l i ty -  I t  sha l l  be the  duty of t he  BOARD ift t h e  
operation o f  i t s  plant  t o  t r e a t  a l l  wastes i n  such a manner as  t o  produce a p lant  

0 ef f luen t  which is  i n  conformance w i t h  the e f f l uen t  discharge requirement of i t s  
NPDES permit, and i t  i s  agreed between the  par t i e s  h e r e t o ' t h a t  the  DISTRICT will 
be held harmless by the CITY and the  BOARD i n  any second par ty  ac t ion  r e l a t ed  t o  
ef f luent  qual i ty ,  i t  being understood and agreed between t he  pa r t i e s  he re to  t h a t  
the  DISTRICT shall  have no au thor i ty  o r  control  over the  operation of t h e  plant  
o r  the qual i ty  of the p l an t ' s  e f f l uen t  being discharged i n t o  the  r i v e r .  

0 
15. DISTRICT ICR and user charge- The DISTRICT agrees t h a t  i t  w i l l  comply 

w i t h  a l l  EPA pol ic ies  pertaining t o  user charges and i ndus t r i a l  c o s t  recovery 
(IcR) charge, and t h a t  i t  wi l l  hold the  CITY and the  BOARD harmless f o r  any 
damages which may be proved t o  have been caused by reason of the  DISTRICT'S 
noncompl iance w i t h  such pol i c i e s  . 

0 
f 5; Resolution of Controversy- A11 mat ters  of controversy which may 

a r i s e  concerning compliance of t h e  pa r t i e s  hereto w i t h  t h e  provisions o f  t h i s  
CONTRACT shal l  be resolved a s  fol lows; 

( I )  In the event of  controversy a r i s i ng  by reason o f  an i l l e g a l  
(3: - discharge, or  other i l l e g a l  a c t  by the DISTRICT; which may place the  BOARD'S ' f a c i l i t i e s  or treatment process ' i n  jeopa.rdy t o  the  ex ten t  t h a t  subs tan t ia l  

damages wil l  r e su l t  t o  the BOARD'S f a c i l i t i e s ,  o r  t h a t  t h e  BOARD wi l l  no t  be 
able  t o  render treatment t o  t he  degree required by i t s  discharge permit ,  the 
BOARD shal l  f i r s t  no t i fy  the DISTRICT o r a l l y  followed immediately by no t i c e  
i n  writing hand delivered t o  t h e  DISTRICT of the  nature of t h e  problem and of 

0 i t s  potential impact on the BOARD'S operation,  and requesting an immediate 
response as t o  what remedial ac t ion  wi l l  be taken.. Thereaf ter  the  BOARD may: 

(a) If  time , permits ,  obtain a cour t  order requiring t he  DISTRICT ' t o  
imed i a t e ly  discontinue such i l l e g a l  discharge o r  o ther  a c t ,  or  

0 (b) If  the  BOARD deems t h a t  time i s  of the essence i n  preventing 
. extensive darriage t o  i t s  f a c i l i t i e s  o r  t he  disrupt ion of i t s  treatment process, 

the  BOARD may then, a f t e r  f i r s t .  norifying the  DISTRICT by person and i n  wri t ing,  
of i t s  intentions and' the  reason t h e r e f ~ r ,  s top the  flow of sewage from the  



I I . . , - ' -@ISTRICT i ~ t c '  tile BOARD'S systerr,, i t  being fu r t he r  agreed t h a t  
. - 

Cj* a . ( c ) '  The DISTRICT sha l l  pay a l l  of the cost  of cor rec t ion  of any 
dzraoe \:hich' the  B O A R D  can shop: t o  have been the r e su l t  of suck  i l l e g a l  flow 
or o the r  i l l e g a l  ac t  by the  DISTRICT. 

(11) In the event of a controversy pertaining t o  r a t e s  and charges, 
such rriatters shall  be resolved i n  accordance with the ru les  of the  'U.S. 
Environmental Protection Agency and of the  West Virginia Pub1 i c  Serv,ice 
Comission a s  they may per ta in  the re to .  

17. The CITY agrees, t h a t  a t  the  DISTRICT'S request ,  i t  wi l l  at tend t o  
the ope ra t i on ,  rnzintenance, meter readings, b i l l i ng  and co l l e c t i ons  f o r  the 
DISTRICT, under a nanagement con t r ac t ,  l e a se  o r  other arrangement, with the cost 
o f  sa id  s e rv i ce s  t o  be paid by t he  DISTRICT t o  the CITY, any such manageaent 
con t r ac t ,  l e a se  or  other arrangements being deemed an amendment hereto.  

IN KITNESS b l E E R E O F ,  t he  CITY of Fairmont has, caused t h i s  CONTRACT t o  be 
signed on i t s  behalf by Edwin C.  Daley, City Kanager, and i t s  corporate seal 
t o  be a f f i x e d  thereto by Be t t i e  M. Hogan, i t s  City Clerk, by au tho r i t y  of a 
reso lu t ion  of the  City Council of the City of Fairmont duly adopted on the  
/ day  of^&&&!, 1986, and 

Y 
IN'h'ITNESS K H E R E O F ,  t he  Sani tary  Sewer Board of the Ci ty  of F a i h o n t  

has caused t h i s  COI\ITRACT t o  be signed on i t s  behalf by Edwin C .  Dal ey, i t s  
Chairman and i t s  seal t o  be a f f i xed  the re to  by Frances C .  Schapperle, i t s  
Secre tary ,  by authori ty of a reso lu t ion  of the  Sanitary Sewer Board adopted 
on t he  , ,  day o f '  . <5+J&$e, , 1986, and 

IN WITNESS K H E R E O F ,  the  Greater  Paw P.aw S a n i t a r y . D i s t r i c t  has caused 
t h i s  CONTRACT t o  be signed' by 'Richard D. Valentine, i t s  Chairman, and . i t s  
corporate  seal .  . t o  be af f ixed t he r e to  by Robert D.  Cunningtiam, i t s  Secre tary ,  
by '?author i ty  of a resolution of the.'DISTRICT BOARD duly adopted on the  
174 day of 'J-'&&& 1986. 

1 .  

This CONTWCT i s  executed i n  three .  (3) copies w i t h  one (1) copy t o  
each p a r t y  hereto,  each copy of which sha l l  be deemed on o r i g ina l  f o r  a l l  
purposes. 

SEAL - 
0:. , 

ATTEST: 
A 

SEAL 

THE CITY OF FAIRMONT 
a Municipal Corporation 

By: 

SANITARY SEWER BOARD OF THE C I T Y  OF FAIfWMiT 



0 3 . 
SEAL - 

ATTEST: 

A p p r c p d  a s  t o  
' t h e  - day of 

0 

Approved a s  t o  correctness  of form and c o n t e n t  f o r  the, S a n i t a r y  Sewer Board 
of  t h e  C i t y  of Fairmont t h i s  the 39 'E day of  S&&mhq , 1986. 

~ p ~ r o v e d  a s  t o  cor rec tness  of form and c o n t e n t  f o r  t he  Grea ter  Paw Paw 
S a n i t a r y  D i s t r i c t  t h i s  t h e  dY day F50fdez, 1986. 

Roderick A. Devison, I t s  At torney  

1 . .  STATE ' O F  WEST VIRGINIA 

I ,  Notary Public  i n  and f o r  t h e  S t a t e  and County a fo re sa id ,  c e r t i f y  
t h a t  Edvi~n C. Daley, B e t t i e  M .  Hogan,"Frances C .  Schapperle,  Richard D. Val e n t i n e ,  
F o t e r t  D. Cunningham, George R .  Higinbotham, jarnes 0. Hatkins,  J r .  and Roderick 
A. Devison, whose names a r e  signed t o  t h e  CONTRACT FOR TREATMENT BY THE CITY O F  

0 FAIRMONT OF SEWAGE FROM GREATER PP:W PAN SANITARY DISTRICT, Harion County, Vest 
V i r g i n i a ,  e n t e r e d  i n t o  by the  City- of Fairmont ,  t h e  San i t a ry  Sewer Board o f  t h e  
C i  t v  o f  Fairmont and Greater  Paw Paw S a n i t a r y  D i s t r i c t ,  and dated t h e  

.:.hday o f  ' J&,~AL J 1986, haye acknowledged t h e  same be fo re  me 
i n m y s a ~  C o u n t y t ~ s  a q p k  d a y o f  SedC./dc~ ,, , 1 9 8 6 .  

Notary Pub1 IC 
d 

My Cornmission Expires: 



SECONDADDENDUMTOCOMTRACT 
FOR TREATMENT BY THE CITY OF FAIRMONT 

.OF SEWAGE FROM 
KINGMILL VALLEY PUBLIC SERVICE DISTRICT 

This is the Second Addendum to the contract for treatment by the City of Fairmont 

of sewage from Kingmill Valley Public Service District dated June 1, 1981, by and 

between the City of Fairmont, hereinafter sometimes referred to as City, and the Sanitary 

Sewer Board of the City of Fairmont, hereinafter sometimes referred to as Board, and 

Kingmill Valley Public Service District, hereinafter sometimes referred to as District. 

WDTNESSETH: 

WHEREAS, pursuant to paragraph 6(iv) of the Contract dated June 1, 1981, by 

and between the City of Fairmont, a municipal corporation, the Sanitary Sewer Board of 

the City of Fairmont, and the Kingmill Valley Public Service District, a political subdivision 

of the State of West Virginia, the District shall "provide suitable facilities for metering the 

flow of sewage from the District into the City's system at the District's expense." 

WHEREAS, pursuant to paragraph 14 of said Contract, the District agreed to pay 

monthly sums for sewage metered into the City of Fairmont system. 

WHEREAS, the Row meters purchased and operated by the Kingmill Valley Public 

Service District are not and have not been operating correctly, even though all necessary 

measures have been taken in order to place the flow meters into accurate operation. 

WHEREAS, the said Contract paragraph 6(iv) requires the District to provide flow 

metering equipment of a type acceptable to the City and for the equipment to be 

maintained in a manner that provides for accurate flow measurement of wastewater flows. 



WHEREAS, existing equipment does not comply with this provision of the contract 

and it must be replaced at a cost of approximately $40,000. 

WHEREAS, the parties to this agreement desire to modify the terms of this contract 

regarding purchase of new flow meters and the payment of said flow meters. 

NOW THEREFORE, in consideration of these recitals, the parties to this contract 

do hereby mutually agree as follows: 

That said Contract dated June I, 1981, as amended, is modified to include the 

following: 

f .  The Sanitary Sewer Board of the City of Fairmont shall purchase four (4) 

new flow meters at a cost of approximately $40,000. 

2. The Board shall credit the District in the amount of $24,566,14, which is an 

amount determined by the Board and the District which is to be credited to the District 

due to the overbilling for treatment costs during the months of 1 January, 1990 through 

28 February, 1991. 

3. The cost difference of approximately $1 5,000 would be the responsibility of 

the District to pay; the said amount shall be financed by the Board over the eighteen (1 8) 

years remaining on the Board's Bond issue and paid back monthly to the Board along 

with the District's payment of its capital cost share. The District's current capital bond 

share is $4,030 per month and will increase by approximately One-Hundred, Thirty Dollars 

($1 30.00) per month). 

4. The Board shall be the owner of the four (4) new flow meters and the Board 

shall be responsible for the continued operation and maintenance of the said flow meters 



along with future replacements as required. 

IN WITNESS WHEREOF, the City of Fairmont, by resolution properly 

ed this ADDENDUM to be signed an its behalf by 

, its City Manager and its corporate seal to be affixed 
)- -' 

thereto by A 1- , its City Clerk; and 

IN WiTNESS WHEREOF, the Sanitary Sewer Board of'the City of Fairmont, 

roperly adopted, has caused this ADDENDUM to be signed on its behalf 

, its Chairman and its seal to be affixed thereto by 

Secretary; and 

IN WITNESS WHEREOF, the Kingmill Valley Public Service District, by 

resolution properly adopted, has caused this ADDENDUM to be signed on its behalf by 

ts Chairman and its seal to be affixed thereto by 

it Secretary. 



This ADDENDUM is executed in three copies with one copy to each party 

hereto, each copy of which shall be deemed an original for all purposes. 

THE CITY OF FAIRMONT, 
A Munici al Corporation R 

-- 

City Manager 
ATTEST: 

CiG Clerk 
s4 i- 

SANITARY SEWER BOARD OF THE C I N  
OF FAIRMONT 

t\ 

KINGMILL VALLEY PUBLIC SERVICE 
DISTRICT 



Approved as to correctness of form and content for the City if Fairmont this the 

/s" day of ' , ,994. 

JU 
city Attorney 

Approved as to correctness of form and content for the Sanitary Sewer Board of 

the City of Fairmont this the 8 day of W ' c  4 , 1994, 

6 a 's Attorney n 
Approved as to correctness of form and content for the Kingmill Valley Public 



AMENDMENT TO THE CONTRACT - 
FOR TREATMENT BY THE CITY OF FAIRMONT 

OF SEWAGE FROM . 
Kingmill Val ley Pub1 ic Service District 

, .  

T h i s  is an amendment t o  t h e  c o n t r a c t  f o r  t r ea tkgn t  by 

t h e  C i t y  of Fairmont of sewage from Kingmi11 Valley P.S.D. I 

d a t e d  June 1, 1981 , between t h e  City of Fairmont, 

h e r e i n a f t e r  r e fe r red  t o  a s  C i t y ,  S a n i t a r y  Sewer Board of t h e  

c i t y  of  Fairmont, h e r e i n a f t e r  r e f e r r e d  t o  a s  Board, and t h e  

Kingmill Valley P.S.  D. , h e r e i n a f t e r  r e f e r r e d  t o  a s  

District 

WITNESSETH THAT: A 

. . 
- WHEREAS, t h e  p a r t i e s  h e r e t o  have h e r e t o f o r e  en te red  i n t o  

a c o n t r a c t  f o r  t h e  t rea tment  by t h e  c i t y  of Fairmont of 

sewage and wastewater from t h e  District and i ts  

service a r e a ,  dated June 1, 1981 , and subsequent 

amendments the re to ,  i f  any, p rov id ing  f o r  t h e  Board t o  

a c c e p t ,  t r a n s p o r t  and t r e a t  sewage and wastewater from t h e  

Di stri c t  and " fo r  t h e  Di strict t o  

compensate the  Board f o r  such s e r v i c e ;  and 

WHEREAS, t h e  City and Board a r e  under mandate t o  

implement and enforce a POTW Pre t rea tmen t  Program under 40 

CFR 403 and 46 CSR 2.14.4 upon a l l  i n d u s t r i a l  and /o r  

commercial users  of its systems, and t h e  Ci ty  and Board a r e  

f u r t h e r  so le ly  resp,onsible f o r  t h e  implementation of s a i d  

program upon s a i d  use r s  ; ' and 

WHEREAS, t h e  p a r t i e s  h e r e t o  a r e  i n  agreement t h a t  t h e  

r u l e s  and regula t ions  imposed upon t h e  Ci ty  and Board with 

r e f e r e n c e  t o  t h e  opera t ion  and maintenance of its s a n i t a r y  

sewer  t reatment  and c o l l e c t i o n  system should be extended t o  



t h e  s a t e l l i t e ' s y s t e m s  and u s e r s  of and c o n t r i b u t o r s  t o  s a i d  

systems. 

NOW THEREFORE i n  consLdera t ion  of ' these ' r e c i t a l ? ,  t h e  . . ..- 
p a r t i e s  h e r e t o  mutual ly  a g r e e  a s  fol lows:  . . 

That s a i d  c o n t r a c t  d a t e d  June 1, 1981 , and any 

subsequent amendments t h e r e t o  a r e  amended, modified and 

changed t o  include t h e  fo l lowing:  

1.. The Dis t r ic t  s h a l l '  supply t o  ' t h e  Board a  

c u r r e n t  l i s t i n g  of t h e  names and addresses  of a l l  i n d u s t r i a l  

and/or  commercial u s e r s  on i t s  system on o r  be fo re  December 

3 1  of each calendar  y e a r .  
+ . . 

- .  2 .  The Dis t r ic t  s h a l l  n o t i f y  t h e  Boa.rd 

t h i r t y  ( 3 0 )  days p r i o r  t o  t h e  approval  and/or  i n s t a l l a t i o n  of 

any i n d u s t r i a l  and/or  commercial sewer t a p .  

3 .  The Dis t r i c t  s h a l l  adopt A r t i c l e  9 2 3  

(Sewer ~ i s c h a r ~ e  c o n t r o l )  of t h e  code of the c i t y ,  of '  

Fairmont, a  copy of which is a t t a c h e d  he re to ,  w i t h i n  s i x t y  

( 6 0 )  days from t h i s  d a t e .  Any amendments and modif ica t ions  

t o  s a i d  A r t i c l e  s h a l l  l i k e w i s e  be adopted by t h e  

Distr ic t  w i t h i n  s i x t y  ( 6 0 )  days from t h e  d a t e  of 

such amendment o r  modi f i ca t ion  by t h e  City/Board. 

4 . '  I n  t h e  event  t h a t  t h e  Dis t r ic t  seeks t o  

amend and modify t h i s  c o n t r a c t ,  t h e  Dis t r ic t  

must n o t i f y  t h e  ~ i t y / ~ o a r d  s i x t y  ( 6 0 )  days p r i o r  t h e  adoption 

of such amendment and modi f i ca t ion  t o  al low t h e  Ci ty /Board . to  
. . 

review and approve same. 

5 .  I n  t h e  event  that t h e  Dis t r ic t  accepts  

- 2 -  



. . 1 * 
b - 

f) - 
I sewage and wastewater from a r e a s  o u t s i d e  i ts  s e r v i c e  area, 

such o u t l y i n g  a r e a  s h a l l  e n t e r  i n t o  and b e  bound by t h e  terms 

of t h e  i n t e r j u r i s d i c t i o n a l  agreement between t h e  City/Board . . 

Dis t r ic t  and 

6 .  The Distr ic t  s h a l l  d e s i g n a t e  and 

a u t h o r i z e  t h e  B o a r d t o  a c t  a s  i t s  agent  i n  t h e  implementation 

and enforcement of a l l  p rovis ions  of any s a i d  o rd inance  

r e l a t i n g  t o  sewer d ischarge  c o n t r o l .  

I N  WITNESS WHEREOF, t h e  C i t y  of Fairmont,  by r e s o l u t i o n  

p r o p e r l y  adopted,  has  caused t h i s  AMENDMENT t q  be  s i g n e d  on 

i t s  b e h a l f  by Edwin J .  Thorne , C i t y  Manager, and a. i t s  

c o r p o r a t e  s e a l  t o  be a f f i x e d  t h e r e t o  by Janet  Keller I 

i t s  C i t y  Clerk;  and 

I N  WITNESS WHEREOF, t h e  S a n i t a r y  S e w e r  Board of t h e  Ci ty  

o f F a i r m o n t ,  by r e s o l u t i o n  p rope r ly  adopted,  h a s  caused t h i s  
. . 
AMENDMENT. t o  be  s igned  on its behal f  by ~ d w i ' n  J .  Thorne 

I ,  

i t s  Chairman and i t s  s e a l  t o  be  a f f i x e d  t h e r e t o  by 
Janet Shackel ford , its Sec re t a ry ;  and 

I N  WITNESS 'WHEREOF, t h e  . Dis t r ic t  by 

r e s o l u t i o n  p r o p e r l y  adopted, has  caused t h i s  AMENDMENT t o  be 

s igned  by Harry Matthews , i t s  Ch.airman 

and its c o r p o r a t e  s e a l  t o  be a f f i x e d  t h e r e t o  by 

Betty llaggoner , its Secretary 

T h i s  AMENDMENT is executed in t h r e e  ( 3 )  cop ies  wi th  one 

(1) copy t o  each p a r t y  he re to ,  each copy of which s h a l l  be 

deemed an  o r i g i n a l  f o r  a l l  purposes.  

THE CITY OF FAIRMONT, 
a Municipal c o r p o r a t i o n  



ATTEST : 

SANITARY SEWER BOARD OF THE CITY OF 
FAIRMONT 

ATTEST:  . . 

/ 

Kingmill Valley P.S.D. 

ATTEST: 

A p p r o v e d  a s  t o  correctness of f o r m  and content  f o r  t h e  

C i t y  of F a i r m o n t t h i s  t h e  day of /?? 7 I 

/- 

C i t y '  A t t o r n e y  



-- 

. C 
* 

'3 
Approved a s  t o  c o r r e c t n e s s  of form and c o n t e n t  f o r  t h e  

- 

s a n i t a r y  Sewer Board of the  C i t y  of Fairmont t h i s  t h e  a b  % 

day of l%~ r c  I"- , 1Rfi3 . 
0 

I 

I 

C') Approved a s  t o  c o r r e c t n e s s  of form and c o n t e n t  f o r  t h e  

District t h i s  t h e  /2% day of 

APr:/ I 1993 

Vts At torney  



- 
CONTRACT - 

FOR TREATMENT BY THE ClTY OF FAIRMONT 
OF SEWAGE FRON . 

KINGMILL VALLEY PUBLIC SERVICE DISTRICT . . 
--a. ..- 

. a  . 
... I 

TH!S CONTRACT pade as of  t h e  1 s t  day o f  . June , 1981, by.and 
between the  ClTY OF FAIRHONT, a  mun ic ipa l  corpora t ion ,  h e r e i n a f t e r  
designated as CITY, t he  SANITARY SEWER.BOARD OF THE CITY OF FAIRMONT, 
h e r e i n a f t e r  designated ..as BOARD, and KI NGM! LL VALLEY PUBLl C SERV l CE 
DISTRICT, a  p o l ' i c i t a l  subd iv i s ion  ~f .Hayion County, S t a t e  o f  West 
Y i r g i n i a ,  he re ina f te r  designated as D!STR!CT, 

WITNESSETH THAT: 

WHEREAS, the  State of  West Y i r g i n i a  has ordered and d i r e c t e d  t h e  
CITY t o  i n s t a l l  secondary treatment f a c i l j t i e s  and necessary a , i n t e r c e p t o r s  
and puropi:ng f a c i l i , t i e s  i.n connect ion therewr th ;  and 

... WHEREAS, the  CITY, a c t i n g  through th.e BOARD, i s  i.n t h e  pcpcess of 
-upgrading i t s  f ac i  I i t  ies  so 'as t o  pray j.de secondary t rea tment .  t o  fleet 
S t a t e  and Federal requi;rements o f  el i g i  b i l  i t y  f o r  c o n s t r u c t i o n  g r a n t  a i d  
as se t  f o r t h  i n  PL 92-500, T t t l e  40,- Chapter 1 ,  Subchapter B, ' pa r t  35, 
S ta te  and Local Assi:s.tance, and amendments thereto;  and 

WHE.qEAS, the DtSTqICT i s  p r e s e n t l y  i n  the  process of  p lann ing  a 
sewer sys teg  t o  abate t h e  d ischarge o f '  Sewage j.nt9 streams in. t h e  , 

DtSTRVCT and i t s  area o f  servi.ce.,'and : - 
. . 

WHEREAS, the  DISTRICT des i res  t o  connect t o  t h e  sewer system o f  the 
C!TY a t  ~ -qu tua l ly  agreed upQn 1ocati.ons a!ong the Tygar t  Ya l  l e y  and 
kjonqnbahela ~ k y e r s ,  and t o  ha,ye i t s  sewage t rea ted  by t h e  CITY i n  accor- 
dance 'w i th  appl i:cable water qua1 i t y  standards; and 

' 

b j l j ~ . q ~ ~ ~ , ' t h e  C!TY, acti;ng through. t h e  BOARD, in tends  t o  c o n s t r u c t  
new secondary sewage t rea tpen t  fac i ' l  i t  i e s  w i t h  a  c a p a c i t y  reserved f o r  
t rea tment  of t he  ' D ~ S T R L . C T ~ S  sewage, and  

WHEREAS, l t  i s  the  i n t e n t  of t h e  p a r t i e s  hereto, t h a t  t h e  C!TY 
sha.11 accept sewerage from the  D!STI?ICT and t ranspor t  i t  t o  t h e  C!TY!S 
t rea tment  p l a n t  f o r  treatment i n  accprdance w i t h  the  standards estab-  

i.shed i n  the  CkTY'S NPDES permi t  and i n  such a manner t h a t  t h e  DISTRICT 
wi:l l  Be h e l d  ha~mless  I n  any. second p a r t y  a c t i o n  re1at in.g t o  e f f l u e n t  
q u a \  i:ty, and 

WHEREAS, i t  i:s. the  I n t e n t  and purpo,se o f  the p a r t i e s  he re to  t p  
copply wi:th a l l  r egu la t i ons  t o  abate po l  l u t i ' o n  i n  t he i r :  respect  l y e  areas 
and t o  cooperate.wi.th ea.ch o ther ,  and wi,th. th.e State and Federal  A u t h o r i t i e s  
t o  r e d u c e a n d p r e y e n t p o l l u t i o n o f t h e s t r e a . n s a n d w a t e r w a y s , t h e r e b y  - 
p r o t e c t  tng th.e health. of t he  int iabktants and sery ing t h e  i c  h e a l t h  
and we1 f a r e  o f  a1 1 ; 



, , 

r\ - 
NOW THEREFORE, i n  cons idera t ion ,  of these r e c i t a l  s, the  p a r t i e s  

~ he re to  agree t o  proceed i n  cooperat ion w i t h  each o the r ,  and t o  use t h e i r  

i best  e f f o r t s  t o  plan, f inance, c o n s t r u c t  and. operate sewage f a c i  l i t  i e s  
which w i l l  accomplish t h e  a fo resa id  o b j e c t i v e s  according to.. the f o l -  

. ... 
lowing terms, cond i t ions  and cons ide ra t i ons :  . .. . . 

0 .. 
)=. 

1 .  A l l  acts requ i red  o f  the  C I T Y  by reason o f  t h i s  CONTRACT s h a l l  
.'be performed f o r  and on behalf  of t h e  CITY by the  B,QARD ,which s h a l l  haye 
so le  a u t h ~ r i  t y  oyer the  c o n s t r . u ~ t i p n  and o p e r a t i o n  p f  t h e  C I T Y ' S  sewage 
f a c i  1 i t  i es .  :_The BOARD s h a l l  per form a1 1 a c t s  and pake a l l  such r u l e s  
and regu la t i ons  as may be necessavy from t i q e  t o  ti.me f o r  t h e  proper  and 

0 e f f i c i e n t  operat ion o f  t h e  sewage f a c i l i t i e s  f o r  t h e  b e n e f i t  o f  t h e  
. CITY, t h e  DISTRICT and o t h e r  users. '  . . 

2 .  The:DISTRlCT intend5 to  p l a n  and  cause t o  be constructed a t  
i t s  s o l e  cos t ,  a n . i n t e r c e p t o r  and c o l l e c t o r  sewer systern,meeting gen- 

0 
era1 l y  accepted s a n i t a r y  engineer ing stanja;rds, which wi.11 c o l l e c t  from 

t s  a r e a  and transmi,t s.6ni.'tary sewage (,yi tho'ut excessive i,nf i 1 t r a t i o n  
and i n f l o w ,  o f  surface drai.nag&)- t d  t h e  C ITY 's '  s a n i t a r y  sewer syste,m., a l l  
.in accordance wi:th c u r r e n t  'and f u t u r e  g u i d e l i n e s  as p r o m u l g a t ~ d  .by 
Federal and Sta.te AutRori.t [es. k t  is '  t h e  present  i n t e n t i o n  o f .  t h e  
p a r t i e s  t h a t  the Dl-STRICT w i l l  be respons ib le  fo r  t he  maintenance and 

0 
opera t ron  OF i t s  sewer system'and t h a t  t h e  DISTRICT w i l l  e s t a b l i s h  .user 
charges s u f f  ic i .ent a t  a1 1 t imes t o  pay when due, proper  charges f o r  
s e ~ v i . c e s  rendered- by the  CITY t o  t h e  D~,STRICT. 

.. : ,. :; ...._ . . -. ., :. '~'.~$!..:..:;.:~~;~,'kilARD i ntends t o  cau5.e i t s  .secondary treatment f a c i  1 i . t y  . t o  
.. . .  . . . .  . .. be...des?y:[-?cj,:p.!t.til..:.jr-ldi t jonal  capac i ty  o f  n o t  l e s s ,  than f i v e :  hundred. . ' 

. ... j.eyent);:.~~~:i:c;.?i.!d. 6,al Ions da i l y  (0 .570 HGD) reseryed ' f o r  treatment o f  t h e  ' 
.:,8,,s. ' D l  S T & ]  C.TtS i ~ ; . ~ ~ i ~ : ~ i ~ < . .  A ,  - excl ijsi ve o f  any sewage de l  i vered by the B O A R D  t o  t h e  

' D ! s T R ! c T , . . . ~ ~ ~  tr; .!-ccei.ye, t r e a t  and d i spose o f  . t h e  san i ta ry  sewage 
' d e l  i , ve red ' t o  it by ' the D I S T R I C T  a t p o i n t s  to.  be, mu tua l l y  agreed upon, 
which sewage i:s t o  be rnetered a t  iAe so1.e. c o s t  o f  t he  DISTRICT i n  a  & 
ma,nner and with, equipment s a t i s f a c t o r y  t o  t h e  BOARD. 

4. The charges made t o  the D l  STSICT by th.e BOARD for proy i d  i n g  
the  s e r v i c e $  contempl.ated bereunder s h a l l  be, i n  t h e  f i;rst i.nstance, 
estab1i:shed by the  BOARD i n  acc9rdance w i t h  f a i r ' c o s t  accounting and 
a1 l o c a t  ton p r i nc ip les ,  with. t1i.e o b j e c t  i y e  t h a t  t h e  BOARD w i  1 1  recover  
from th.e DISTRICT i t s  costs,  .both c a p i t a l  [ inc lud ing  requi red bond 
sery  [ ce  coyera.ges1 and opera t ing ,  i n c u r r e d  in ,making se rv i ce  a v a i l a b l e  
and provi.di-ng' serv ice  t o  the  D!STRICT,  w i t h o u t  r e q u i r i n g  o ther  users  o f  
the system ' to  subsidi.ze' c a p i t a l  o r  . o p e r a t  1,ng cos ts  incur red .  by t h e  BOARD 
f o r  t h e  purpose o f  sery ing  the  D!STRICT. ~ a t e s  charged by t h e ' ~ 0 ~ ~ ~  t o  
the  D!STR!CT w i : l l  be es tab l ished and subsequently amend,ed from t ime tp 
t !me as necess.ary pursuant t o  the prov i ,s ior ls  o f  c h p t e y  16, Art Jcl e 13 
and Chapter 24,' A r t i , c l e  2 o f  the West Y i  r g i n i a  Code, as amended, A1 1 
such ra tes ,  when es tab l i shed  I n  3rcordance w i t h  procedures promulgated 
by t h e  Leg is la tu re  o f  the' .St.~.te *:if. \Jest y i r g i n i a ,  and o f  any. r e g u l a t i n g  
P F  o t h e r  agency o r  auth.ori.ty l ia . j in9  j u r  i s d i c t  i.0.n i-n such ,' s h d  1 
automat ica! ly ,  upon proper  adopt ion and n o t i c e  t o  the  DISTRICT, become 
an amendment'to t h i s  CONTRACT wi,thout f u r t h e y  a c t i o n  by the p a r t i e s  
here to ,  1.n th.e eyent t h e  DISTR!CT e l e c t s  a t  any t i n e  t o  pay the BOARD 



f o r  a l l  o r  a n y  p a r t  o f  i t s  s h a r e  of t h e  c a p i t a l  c o s t  o f - f a c i l i t i e s  . 

c o n s t r u c t e d  t o  t h e  .DISTRICT'S b e n e f  jt, t h . e  PI STRI CT may d o  so  a n d  r a t e s  
c h a r g e d  to  t h e  OlSTRlCT by t h e  BOARD w i l l  b e  p r o m p t l y ,  a d j u s t e d  accor- 
d i n g l y .  . . .- 

Th.e ClTY a n d  t h e  BOARD w i l l ,  a f t e r  s e r y i c e  t o  t h e  D!S?R!'CT . ,- i s  i n  
e f f e c t ,  p r o y i . d e  t h e  D!STR!CT, a t  l e a s t  a n n u a l l y ,  w i t h :  

( i )  A c o p y  o f  t h e  BQARDIS a n n u a l  r e p o r t  f i l e d  w i t h  t h e  Pub1 ic . ' 

S e r y j c e  C o m m i s s i o n  o f . W e s t  Y i . r g i n i a ,  

(-i i)_ A c o p y  o f  s u c h  a u d i t e d  f i n a n c i a l  s t a t e m e n t s  a s  t h e  CITY 
p r o y i . d e s  f o r  h ~ l d e r s  of r e v e n u e  b o n d s  i s s u e d  b y  th .e  CITY, p a y a b l e  f r o m  
r e y e n u e s  o f  i.ts s e w e r  s y s t e m ,  

Q.i i:I c o p y  qf a 1  1 y e p o r t s  of audi:t of t h e  BQARD!S r e c o r d s  p r e p a r e d  
by t h e  BOARD'S a u d i t q r p  er by S-@te o r  Fede . ra l  a u d i  tors .  

I ,  

Th.e c o 5 t  of p r e p a r i n g  th .ese  d o c u m e n t s  w i  1.1 b e  a 1  l o c a t e d  t o  t h e  
DISTRICT a n d  t o  o t .1 i . e~  u s ' e r s  o f  t h e  CtTY'S s e w e r  s y s t e m  i n  a c c g r d a n c e  . . 
w,i:tki s o u n d  pub1 i.c u t  j 1  i t y  a c c o u n t i n g  p r  i  h c i  p l  es a n d  wi 1 1  b e  r e . c o v e r e d  by 
th.e7 BOARD a s .  a  . p ~ r t  [.on ~f r a t e s  ch:arged f ~ r  . se , ryisce ,  'Upon. r e q u e s t  f r o m  
t h e  D !STR [CT, the. BOARD wi:] \ ca.u:e .tb be m a d e  s u c h . ,  0th.e.r a n d  a d d i  t i o n a l  
f i . n a n c i a 1  t n f 0 r m a . t  t o n  as.: th.e. D! '$TK kCT .may r e a s o n a b l y  r e q u e s t ,  b u t  a t  
th .e  s o l e  cost  t o  t h e  DIS.TR!.CT. 

5. Each. ~f t h e  par t i . .es  t n t e " d  t~ p r o c e e d  t~ c a u s e  p l a n s  . and ' .  . 
s p e c l f  i c a t . t o n s  t o  be deve. lppcd f o b  i t s  y e s p e c t i y e  .faci, 1 i  t i es ,  i n  c o o p -  
e r a t  i.on wi t h : . e a c R ' o t t i . e r ;  to  s e e k  a p p r o p r . i . a t e .  r e g u l  story. a p p r o v a l  s ;  t o  
s e e k  s u c h .  f e d e ~ a l  oy: ~ t h e r  g r a n t s  a n d .  a i d .  a s  m a y .  b e  . a y a i . l  a b l  e;  to  p1 a n  
f o r  t h e .  f i.nanci.ng o f  c a p . i t a l  costs whi:ch a 'ye .  n o t  m e t  by . g r a n t s  i n  a  i d ;  
q n d ,  a t  t h . e  app.pbppi:ate time, tg.  seek a  C e y t  bf i . c a t e  g f  'Conyen i e n c e  a n d  
N e c e s s , i . t y  f r o m  t h e  P.ybl i;c S e r y i . c e  Cornrr)i,s.siqn o f .  West . Y j  r g i n i a  a n d  s u c h  
a p p r o y a l  ' o f  . r a t e s  a s  .may b e  n e c e s s q r y  to f f n a n c e  these p r o j e c t s  a n d  to  
p r o y t d e  -monies .  f o p  t h e  o p e r a t i n g  a n d  m a t n t e n a n c e  c o s t s  whi .ch w i  11 b e  
a 2 s o c i : a t e d  tRerewi:tb,  so a s  to:p j o y t d e  s e y : y i c e  a s  ' fo! low?:  

By t h e  QbS.TS!.CT t o  i t s  c u s t o m e r g ,  

(:bi:l' By th.e.BQARD to  i t s  c u s t o m e r s ,  I n ~ 1 u d i . n ~  t h e  Jl!!jTR!CT, 

6 ,  kt f z  r e c q g n i z e d  by t h e  p a y t i e , ?  h e b e t o  t h a t  t h e  BPPRD w t l l  be 
  per at i n g  the'- B:QARD!S m a j o r  a n d  t r e a t m e n t  fa ,c i  1 i.t i, es f o r  I t s  own 
b e n e f i t  a n d  f o ~  the b e n e f  jr of  the'.^ I STR ~ c T .  a n d .  o t h e r  u s e r s  of t h e  
BOARD! S faci:! t t  i ;es,  , a n d ,  t h e r f o r e ,  t h e ,  p a r t i e s  h e ~ e t o  f u y t h . e r  a g r e e  t h . a t  
t h . e  f o l  lowi.n? r i g h t s  a n d ,  d u t  tes s h a l l  b e  i g p o s e d  upon . t h e  B.QARD a n d  t h e  
DISTRICT t~ j,ns;ure t h , e  ha rmonious .  c o o r d i n a t i o n  o f  t h e  t w o  projects a n d  
to proy i:de t h e  BOARD v i t h .  t h e  n e c e s s a r y  m e a n s  by whi c b  i t  c a n  y e r i  fy  t h e  
p r o p e r  c o n s t r u c t  i:on of a l l  f a c i l  i t ; j e ~  c o n t r ' i  b u t  i n g  s e w e r a g e  to  i ts 

- 

t r e a t m e n t  p l a n t ,  r e g u l a t e  t h e  q u a l  i t y  of s e w a g e  'be ing-  d e l  i y e r e d  to t h e  
B O A R D  for t r e a t r g e n t . ,  p r ~ h . i h i  t t h e  i m t r o d u c t  i:on o f .  G n a c c e p t a b !  e w a s t e s  
F n t o  t t s  s y s t e m ,  a n d .  tc! v e q u i F e  t h e  D!ST.RICT to  immedia te1  y t a k e  s u c h  
c o r r e c t i y e  a c t i o n  a s  .may. b e  n e c e s s a r y  to b r i , n g  i;t t o  compl i a n c e  w i t h  t h e  
B O A R D ' S  ~ u l e a ,  , r e g u l a r  a n d ,  q u a l  jty s t a n d ' a y d s :  



- 
( )  R u l e s  - t h e  BOARD s h a l l  f rom t i m e  t o  t i m e  p r o m u l g a t e  r u l e s  a n d  

r e g u l a t i ' g n s  r e g a r d i n g  t h e  q u a 1  i  t y  o f  s e w a g e  i t  wi  11  t r e a t .  a n d  t h e  DIS- 
T R I C T  s h a l l  a t  a.11 . ' t i m e s  c o p p l y  w i t h  t h e s e  r e g u l a t i o n s ,  p r o v i d e d ,  how- 
e y e r ,  t h a t  t h e  BOARD sR.al l, a d o p t  n o  qua1 i  t y  s t a n d a r d  t h a z  d i : s c r i r n i n a t e s  
a g a i n s t  t h e  D!.STR,ICT or w h i c h  is more  r e s t r j c t  i y e  t h a n  1-s n e c e s s a r y  f ~ r  
' t h e  p r o p e r  o p e . r a t i o n  sf' i t s  p l a n t  with.i:n. i , t s  1 [mi t s .  of d e s i g n .  

(.j il I n f l o w  a n d  l n f  i l t r a t i o n  - t h e  DISTRICT s h a l l  c o n d u c t  a S e w e r  
S y ~ t e n  E v a l u a t i o n  S u r v e y  CSSES) o f  jts e x i - s t i n g  s e w e r s , .  a n d ,  to  th.e 
e x t k n t  t h a t  such-  s u r y e y '  s h ~ w s  tt t o  b e  c o s t  e f . f e c t i y e  t o  dp s o ,  a1  1  
i n f l o w  f  porn . roof  d r a . i q n s ,  s u r f a c e  d r a i n s ,  storm s e w e t . s ,  c a t c h  b a s  i n s  a n d  
o t h . e r  s t r u c t u r e s  wR.ich- may b e  a  s o u r c e  o f  i n f l o w  i n t o  t h e  DISTRICT'S 
system sR.al1 be e x c l u d e d  t h e r e f r o m .  . I n f i l t r a t i : o n  i n t o  t h e  DISTPICT'S 
s y s t e m  s h a l l  n o t  e x c e e d  t h e  maxi.mum a l l o y a b l e  f p r  t h e  C I T Y ' S  e x i s t i n g  
s y s t e m  a.s d e t e r m i m e d  by t h e  BOARD!S e n g i n e e p -  T h e  D t STRl CT s h a l l  
m a t n t a i n  i t s .  s y s t e m  so t h a t  i n f i l t r a t ' i o n  d u c i n g  o p e r a t i o n  , d o e s  n o t  
e x c e e d  f i i f t e e n  (15): g d l  l o n s  p e r  c a p i . t a  p e r  d a y  o r  t h e  i n i t i a l  amount  qf 
i'nf . i  . l t r a t i o n . . a \ l o w a ~ b l e  a t  t h e  t i m e  t h e  D!STR!CTJS s y s t e m  .is c ~ m p ] e t e d ,  
w h i c h e y e r  ks, g r e a t e r .  I n f l o w  and i n f i l t r a t i . ~ n  i..nto new fac i : i i J i . e s  
c o n s . t ~ u c t e d . .  ti$' t h e  D I S T R I C T  sha.11 c o n f o r 0  to  1 e y e 1  s f o r  gvch f tows 
e s t a b j  i s h e d  by t h e  BOARD f o r  i t s  faci .1  ! ; t i e s .  

( j i ; i  1 .Review o f  p l a n ?  a n d  s p e c ; f i  c a t i o n s  - t h e '  D l  STR!CT s h a l l  
c o o ~ d i n a t e  i;ts d e s i , g n  w i t h . . t h e  BOARD!S e n g i n e e r .  . A t  .the t i m e  i,t 5 u b m i . t ~  
Ets p l g n s  t o  t h e  t e y i e w T n g  a g e n c i e s  f o y  ' y e y k e y ,  . t h e  DISTR!CT s h a l l  
pray j,de t h e  B,OflRD. wiTh  o n e  'set of i . t s  p l a n s  a n d .  s p e c i . f  i c a t  i o n s  p e r -  . 

t a i ' n  yng. ta t h e  'points .of - c o n n e c t i o n  to '  t h , e  B O A R D ' S  s y , s t e m  i n c l u d i n g  
metefi:ng faci-1. i t  ies* f o r  t h e  BOARD!S j e y l e w  and '  comment..; . and .  s h a l l .  c o n -  
f o r m  t o  t h e  BOARD! S desi:gn j e q u i r e , w e n t s  p e r t a i , n  i:ng t o  t . h e  ~ o n s t r u c t i o n  
g n d  o p e v a t  t o n  . t h . e ~ e o f .  . 

Q v l  C o n n e c t i o n  t g  t h e  BOARD'S s e w e r  system - t h e  DISTRICT s h a l l  d 
. c o n n e c t  t h e  D!STR[CT'S s y s t e m  . t o  t h e  C!TY'$ s y s t e m  a n d  p r ~ y i d e  s u i t a b l e  
faci:l j t  ies.. f o ~ .  m e t e r i n g  th .e  f l o w  . o f  sewage '  f r b n  .the P l.STR!CT I n t o  t h e  
C \ T Y b $  s y s t e m  a t  the . P ! s T R \ c T ~ s  eypepse. , '  

(yl, t n s p e c t i ' o n  -. T h e  BOARD s h . a l l ,  fypm t i m e  to  t i r q e  as  I t  deems 
r i e c e ~ s a r y ,  3nd a t  t h e  BOARD'S own. p r o p e r  e x p e n s e ,  h a y e  th-e . r i g h t  t~ 
t n s p e c t  t h e  D 1:STRtCT-r S. faci: l  i t  l e g  f o r  th .e  of. d e t e r m i ' n t n g  t h a t  
t h e  D\-STRtCTlS f a c t 1  i t i . e s .  a r e  bebng c o n s t r b c t k d  a n d  o p e r a t e d  i n  s u c h  a 
way a$  to  mi:nimize i . n f i l t r a t i o n ,  ' t o  e . ! i n j n a t e  i . . \ lega, l  s o u r c e s  qf i n f l o w  
i n t q  t h e  s y s t e m ,  t o  I n s u r e  t h a t  e x c e ~ s i y e  , i n f  i . l t r a t i 9 n  d q e s  . n o t  b e c o ~ e  a 
f u t u r e  p r o b l e m  a,nd . t h a t  s o u r c e s .  qf I n f . 1 0 ~  a r e  n o t  i! 1ega. l  ly  c o n n e c t e d . a t  
s o m e  f u t u r e  tiirne, a n d  to  d e t e r n i , n e  t o  t h e  BQ.ARD!S q a t i . s f a c f i o n  t h a t  
d i s c h a r g e s  f rom,  t h . e  DISTRICT d o  n o t  , c q n t a k n  i n d u s t r i a l  p r  ~ t h e r  w a s t e s  
w h i c h  'yi:ll d e t r i m e n t a l  l y  a f f e c t  t h e  C!.TY! S. t r e a , t m e n . t  process a n d  f a c i . 1  j -  
t tes.  Upon b e i n g  adyi:sed by t h e  B O A R D  of '  t h e  p r e s e n c e  of e x c e s s i y e  
i n f l o w  or i n f i l ' t r a t - i o n  o r i g i n a t i : n g  i:n.th.e D!.STR!CT'S syste .n) ,  or  o f  t h e  
p r e s e n c e  o f  s e w a g e  i n  t h e  P I S T R I ' C T ' S  s y s t e m  w h i x h  i.s d e t r i m e n t a l  tc? t h e  
o p e r a t i o n  qf . t h e  BOARD'S f a c i l  i t i :es ,  a l l  i n  a c c o r d a n c e  w i t h  EPA s t a n d a r d s ,  



- 
t h e  DISTRICT s h a l l  i m m e d i a t e l y  p r o c e e d  t o  c o r r e c t  s u c h  d e f i c i e n c i e s  i n  . 
t h e  most  e x p e d i t i o u s  m a n n e r  a v a i ' l a b l e .  

( v i )  Review of o p e r a t i n g  r u l e s  a n d  r e g u l a t i o n s  - T h e  D!STRICT s h a l l  , 

s u b m i t  i t s  r u l e s  a n d  r e g u l a t i o n s  a n d  o p e r a t i n g  p v o c e d u r e s  t o . t h e  BOASD 
f o r  r e v i e w ,  and s h a l l  ' a d o p t  n o  s u c h  r u l e s ,  k g u l a t  i o n  o r  o p e r a t i n g  p r o -  
c e d u r e ,  w h i c h ,  i n  t h e  BOARD'S o p i n i o n ,  w o u l d  a f f e c t ,  t h e  o p e r a t  i o n  o f  t h e  
BOARD'S facilities t g  t h e  d e t r i m e n t  o f  t h e  CITY, t h e  DISTSCT, a n d  t h e '  
o t h e r  u s e r s  o f  t h e  CITYIS f a c i l  ! t i e s .  Th.e DISTRICT s h a l l  p r o y i d e  t h e  
BOARD w i t h .  a d y a n c e  c o p l e s  o f  a n y  p r o p ~ s e d  c h a n g e  i n  i t s  y u l e s  a n d  r e g u -  
l a t i o n s ,  and t h e  B Q A R D  s h a l l  p r b y i d e  t h e  D!ST'RICT w i t h  c o p i e s  o f  i t s  
r u l e s ,  r e g u l a t i o n s  a n d  o p e r a t i n g  p r o c e d u r e s  f o y  . t h e  DISTRICT'S g u i d a n c e .  

7 . .  Approya! of c o n t r a c t  a n d  t a r r i f  - T h e  p a r t i e s  h e r e t o  a g r e e  
t h . a t  a t  t h e  a p p r o p y i : a t e  t i m e  t h e  P u b l i c  $ery, i .ce  C o ~ r n i s s i o n  w i l l '  b e  a s k e d  
t o  a p p r o y e  t h i s  CONTRACT a n d .  a p p r o p r i a t e  t a r i f f  p r o y i s i o n s  e s t a b l i s h i n g  
. ~ e a s o n a b l e  ru1,es a n d  r e g u j a t i o n s  f o r  t h e  r e n d e r i . n g  o f  t h e  s e r y i c e s  

. 

h e r e i n  c o n t e m p l a t e d  by t h e  BQARD t p -  t h e  D I S T R I C T ,  a n d  of r a t e s  a n d . f & s  
t o  b e  c h a r g e d  by t h e  BOC\RD f o r  s u c h . . s e r y i , c e s '  a n d  t o  b e  c h a r g e d  by t h e  
DISTRICT 'to p r o y  j d e  m o n i e s  to p a y  f o r  s u c h  s e r y i c e s ,  i t  b e i  n g d g r e e d  
be tween  t h e  p a r t i e s  h e r e t o  t h a t  e a c h  s h a l l  t a k e  a1 1  , l e g i s l a ' t i v e  a n d  
a d r n i n t s t r a t t y e  a c t i o n  n e c e s s a . r y  t o  co jnp \y  w i t h  t h e   omm mission's o r d e r s  
q e l a t  i n g  t h e r e t o , ,  a n d  t h a . t  a1 1  s u c h  act i o n  ("ncludi .ng f u t u r e  r a t e  
o r d e r s 1  s h a l l  b e  deemed a n  amendnen. t  tq  thi:s CQNTRACT . w i  t h o p t  7 u r t h . e  J 
a c t i o n  by t h e .  p a r t i : e s  h e r e t o .  , . 

8. BOARD to a c t  u n d e ? .  c o n t r a c t  - . .The CtTY,, the,  DISTRtCT a n d  t h e  
BOARD ; a g r e e  t h a t  t h e  B Q A R D . . , ~ ~  erqpqkeyed t o  act  f o r  a.nd, on.. b e h a l f  pf '  t h e  . 

CITY cn' a 1  1 m a t t e p s  . . re la l t i :ng . to  , t l i . k s  CON.TRACT, . i t  i s  f u r t h e r  a g r e e d  by 
a1 1 p a r t  ies:h.e?eto t h a t  n e c e s s a r y  amendments  h e r e t o  wi 1  1 b e  p r o m p t l y  
made '  a t  t h e .  a p p r o p r  b t e  t:imes y h e n  F e d e r a l  a n d  $ t a . t e  . r e g u l a t  i .ons make 
s u c h  amendments n e c e s s , a p y ,  

. 9. Poi .n t s  o f  c o n n e c t t o n  - T h e  B O A R D ,  as part o f . i t s  c o n s t r u c t i o n  
c o n t r a c t  s h a l l  c o n s t p u c t  t h e  n e c e s s a r y  g ~ g y i t y  ge.we.rs, pump s t a t j ~ n s  and 
f o r c e  mai.n$,. to e x t e n d  t t s  i n t e r ; c e p t q E  s y s t e m  t o  a n y  p o ' i n t  . .a t  which t h e  
DISTRICT i s  to c o n n e c t : t o  t h e .  CbTYt S -  s y s t e m .  T b  D!STR!CT'S s e w e r  s h a l l  
b e  c o n n e c t e d  to t h e  .C!*TY!S. $ewe.!: system a t .  p ~ u t u a ]  l y  a g r e e d  to, p o i n t s  
a l o n g  t h e  M ~ n o n g a h e l a  .a,nd' , 'Tygayt ,.yal l e y  .R\yeps. ,  a 1  a t  t h e  D l  STRI CT'S 
e x p e n q e  a n d  i n . a c c o r d a n c e  wi: th .  t h e  p l a n s  and  s p e c i f i c a t i o n s  a s '  a p p r o v e d  
by t h e  BOARD, . . 

10. Whi:tehall A r e a  sewa.qe - T h e  BQARD s h a l l  . , c ~ n s t r u c t  n e c e s s a r y  
e x t e n s ' i o n s  a l o n g .  t h e  T y g a r t  -?a1 l e y  .Riye l :  to. , r e ~ e i y e  s e w a g e  from t h e  
Benton!  s F e r r y  a r e a  of' t h e  p!STRl:CT. a n d ,  f r o m  \ ? h i t e b a l .  \ 'pub1 i c  S e r y i ~ e  
D V s t r , i c t  a s  .we! 1 a s  f r o m  t h e .  B,OARD1$ s e r y k c e  a r e a  a l o n g  t h e  r i y e r  and  
U. S. R p b t e  2 9 ,  a n d  s h a l l  d i s c h a r g e  s e w a g e  t h e y e f r 9 . i .  i n t o  t h e  .DISTRICT'S 
s y s t e m  a t  Ki-ngmont t h ~ o u g h ,  c q n n e t t i o n s  a'nd p e t e y i n g  f a c i  1 i t i e s  : ' 



- 
approved by the DISTRICT'S Engineer. The parties hereto agree that 
their Engineers shall work to coordinate this work. ~t;e parti,es hereto 
also agree that the BOARD shall charge the, DISTRICT for all sewage 
del ivered from the Benton's Ferry area .and. from the Ki ngrrqnt metering < 
stations at the BOARD'S rate for such service and that th@- DISTRICT 
shall charge the BOARD for a1 1 sewage del ivered through i:ts metered 
connection to the DISTRICT'S system in the Kingwnt area at the BOARD'S 
r'ate for such service and further that the respective rates to be 1 
charged for service at all points of connection between the'two'systems 
shall be only for the actual cost of rendering such service, including 
the local share of the captial cost of all system betterments provided 
to accomodate the benefiting party, and all applicable operating and 
maintenance costs, and that each party will provide the other with an 
itemized statement detailing the' basis for its charges based on accounting 
principles acceptable to the Public Service Commission of West Virginia. 

1 1 .  Completion date - It is understood by the parties hereto that 
the BOARD will not accept sewage from the DISTRICT, and the DISTRICT 
understands and agrees that it will not be entitled to service from the 
BOARD, unti 1 the BOARD' S secondary sewage treatment plant, ~hich is to 

. ' be constructed at the conf 1 uence of the Monongahela ~iver' and Buffalo 
Creek. under the BOARD'S Contract "Dl" , has been constructed and placed 
in sekvice. The estimated time of completion of the Fai rmont se;ondary 
Sewaqe Treatment Plant - 

is 730 calendar days after the Contractor is given, with EPA's 
per-mis.sion, notice to proceed, and the DISTRICT agrees, .to the extent 
possible given the need for agency. approval and for State and ,~ederal 
f'inancial aid, .to coordinate the construction schedul'e for i'ts .faci l -  
i ti es so <hat.- the)i.wi 11' come on the 1 ine at that time or, as sobn there- 
after as is practical. Due to the involvement of a,gencies over which 
neither has control, neither.-party hereto shall be entitled to damages 
of any na.ture by reason of faili~re to meet completion schedules so long 
as each shall have proceed to effect completion of its work in a dili- 
gent manner. 

12. DISTRICT service area - The DISTRICT'S service area is shown 
on the map attached hereto, which map is made a part of this CONTRACT, 
and it is agreed that the DISTRICT may extend its facilities within its 
area of service as the need arises without further consultation with, or , 

consent from the BOARD,, provided however, that in the event flows from 
the 'DISTRICT exceed those a1 located by this CONTRACT by more than ten percent 
(1 0%) for. a period of one (1) year, the Dl STR ICT shall , i f the, BOARD 
deems it necessary to do so, then negotiate with the BOARD for a re- 
vised treatment quota and costs if the DISTRICT is unable to reduce its . 
flow to within the allowed excess. 

13. The DISTRICT shall not accept sewage'from, nor shall it extend 
or allow its facilities to be extended to, any area outside of its ser- 
vice area.unless it first obtains the BOARD'S written authorization to 
do so, which authorization will be forthcoming only after the DISTRICT 
has first provided the BOARD with full written disclosure of. the extent 
of  all such proposed extension of service and the maximum flow which 
will be generated thereby. Conversely, the BOARD and the C I T Y  agree not 



to accept sewage from areas outside the area of study f_or the CITY'S 
faci 1 i ty, which area is shown on a map attached hereto 2nd' mad.e a part 
hereof, without the mutual consent of the parties hereto; provided 
however, that if the DISTRICT has not connqcted to the CITY'S system 
within five (5) years from the date hereof and at that ti% has no 
active plan for doing so, the BOARD may, if it so desi res?i,.then or at 

. any time thereafter, use the excess capacity reserved to $he DISTRICT to , 
provide service to other areas and this CONTRACT shall at that time 
become null and void and the DISTRICT shall have no further rights' 
thereunder, provided however, that the capaci ty for treatment reserved 
for the DISTRICT shall be ,reserved to the DISTRICT'S'SO~~ use so long as 
the DISTRICT has a grant pending.from or an active project with the 
U. S. Environmental Protection Agency. 

14. The DISTRICT and the BOARD each agree to compensate the oth,er 
for their prorata share of the local share of the cost, including in- 
terest charges, of all betterments in the other's system required to 
permit the other to accept, transport and'treat the other's sewage, 
which sums shall be. recovei-ed as a part of the respective mbnthly 
charges to be made for sewage metered into each system. 

. . * '  . . 15. Dl STRlCT may danc&.l - The DISTRICT, upon one (1) years advance 
written notice to the BOARD, may, if it deems it to be to the DISTRICT'S 
benefit to do so, terminate- and* hi thdraw from thi s CONTRACT after i t .has 
fully compensated the ClTY for the then undepreciated cost, as deter- 
mined by Public Service Commission accounting methods, of all better- 
ments constructed by the ClTY for the DISTRICT!S benefit, but the DIS- 
TRICT shal.1 not ,be entitled to recover any property,, or to receive any 
cred i t for.'unused capaci t i.es in the BOARD'S system or ' for betterments 
which the DISTRICT made for the BOARD'S benefit, by reason of such . 
action by the DISTRICT, nor shall it retain any rights to such better- 
ments nor to a renewal of this CONTRACT. 

16. Term of contract - Unless terminated as hereinbefore provided, 
this CONTRACT shall run for twenty (20) years and may be renewed there- 
after in ten (10) year increments for an additional twenty (20) years at 
the DISTRICT'S option, which renewals shall be deemed automatic unless 
the DISTRICT notifies the BOARD of its desire not to renew, such notice 
to be given in writing at a regular meeting of the BOARD during the six 
(6) months preceeding the effective date of each ten (10) year renewal. 
In the event of notice not to renew, the DISTRICT shall compensate the 
BOARD for undepreciated betterments as specified in Item 15 next above. 

Thereafter, the CONTRACT may be extended by mutual ag.reement or 
renegotiated as may be dictated by the then existing needs of the 
.parties hereto. 

17. Plant effluent quality - It shall be the duty o f  the BOARD in 
the operation of its plant to treat all wastes in such a manner as to 
produce a plant effluent which is in conformance with the effluent 
discharge requirement of its NPDES permit, and it i s  agreed between the 
parties hereto that the DISTRICT will be held harmless by the ClTY and 
the BOARD in any second party action related to effluent quality, it 
being understood and agreed between the parties hereto that the DISTRICT 
shall have no authority or control over the operation of the plant or 
the qua1 ity of the plant's effluent being discharged into the river. 



1 8 .  DISTRICT I C R  a n d  u s e r  c h a r g e  - T h e  DISTRICT - .  a g r e e s  t h a t  i t  
wi 1  'l c o m p l y  w i t h  a 1  1  EPA p o l  i c i e s  p e r t a . i n i n g  to  u s e r  c h a r g e s  a n d  i n -  
d u s t r i a l  cost r e c o v e r y  ( I C R )  c h a r g e ,  a n d  t h a t  i t  w i l l  h o l d  t h e  CITY a n d  
t h e  BOARD h a r m l e s s  f o r  a n y  d a m a g e s  w h i c h  may b e  p r o v e d  t o  h a v e  b e e n  
c a u s e d  by  r e a s o n  of t h e  D I STRICT' S noncompl  i  a n c e  wi  t h  s u c h  p o l  i  c i  es. . .- 

I 

1 9 .  ~ e s o l d t i o n  of C o n t r o v e r s y  - A1 1 m a t t e r s  of cohtrov'ersy w h i c h  
may a r i s e  c o n c e r n i n g  c o m p l i a n c e  of t h e  p a r t i e s  h e r e t o  w i t h  t h e  p r o -  
v i s i o n s  of t h i s  CONTRACT s h a l l  b e  r e s o l v e d  a s  f o l l o w s :  

( i )  In t h e  e v e n t  of c o n t r o v e r s y  a r i s i n g  by  r e a s o n  o f  a n  i l l e g a l  
d i s c h a r g e ,  or o t h e r  i l l e g a l  a c t  by  t h e  DISTRICT, w h i c h  may p l a c e  t h e  
B O A R D ' S  f a c i l i t . i e s  o r  t r e a t m e n t  p r o c e s s  i n  j e o p a r d y  t o  t h e  e x t e n t  t h a t  

' 

s u b s t a n t i a l  dameges  w i l l  r e s u l t  t o  t h e  BOARD'S f a c i  1  i t i e s ,  o r  t h a t  t h e  
BOARD w i  11  n o t  b e  a b l e  to r e n d e r  t r e a t m e n t  . to  t h e  d e g r e e  r e q u i  r e d  by i t s  
d i s c h a r g e . p e r m i t ,  t h e  BOARD s h a l l  f i r s t  n o t i f y  t h e  DISTRICT o r a l l y  
f o l l o w e d  i m m e d i a t e l y  b y  n o t i c e  i n  w r i t i n ' g  hand  d e l i v e r e d  to  t h e  DISTRICT 

. of t h e  n a t u r e  of t h e  p r o b l e m  a n d  of i t s  p o t e n t i . a l  i r n p d c t  o n  t h e  B O A R D ' S  
o p e r a t i o n ,  a n d  r e q u e s t i n g  a n  i m m e d i a t e  r e s p o n s e  a s  t o  w h a t  r e m e d i a l  

. . a c t i o n  w i l l  b e  t a k e n .  T h e r e a f t e r  t h e  BOARD may: .k 

( a )  I f  t i m e p e r m i t s ,  o b t a i n  a  c o u r t  o r d e r  r e q u i r i n g  t h e  DI,STRICT to 
i m m e d i a t e l y  d i s c o n t i n u e  s u c h  i l l e g a l  d i s c h a r g e  or o t h e r  a c t ,  o r  

( b )  I f  t h e  B O A R D  d e e m s  t h a t  t i m e  i s  o f  t h e  e s s e n c e  i n  p r e v e n t i n g  
e x t e n s i v e  damage  to  i t s  f a c i l i t i e s  or  t h e  d i s r u p t i o n  o f  i t s  t r e a t m e n t  
p r o c e s s ,  t h e  BOARD may t h e n ,  a f t e r  f i r s t  n o t i f y i n g  t h e  DISTRICT. 'by p e r -  
s o n . a n d  i n  w i i t , i n ' g ,  of i . t s  . i n t e n t i o n s  a n d  t h e  r e a s o n  t h e r e f o r ,  s t o p  t h e  . 

f l o w  of s e w a g e  f r o m  t h e  DISTRICT. i n t o  t h e .  BOARD'S s y s t e r n , .  i t '  b e i n g  
f u r t h e r  a g r e e d  t h a t  

( c )  T h e  DISTRICT ~ h a l l " , ~ a ~  a l l  o f  t h e  cost  of c o r r e c t i o n  of any  
d a m a g e  w h i c h  t h e  BOARD c a n  s h o w  t o  h a v e  b e e n  t h e  r e s u l t  o f  s u c h  i l l e g a l  
f l o w  or o t h e r  i l l e g a l  a c t  by t h e  DISTRICT. 

( i  i )  In t h e . e v e n t  of a c o n t r o v e r s y  p e r t a i n i n g  to  r a t e s  a n d  c h a r g e s ,  
s u c h  matters s h a l l  b e  r e s o l v e d  i n  a c c o r d a n c e  w i t h  t h e  r u l e s  o f  t h e  U. S. 

1C' 
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  a n d  of t h e  West V i r g i n i a  P u b l i c  S e r v i c e  
C o m m i s s i o n . a s  t h e y  may p e r t a i n  t h e r e t o .  

20. T h e  CITY a g r e e s ,  t h a t .  a t  t h e  DISTRICT'S r e q u e s t ,  i t  w i l l  a t t e n d  
. t o  t h e  o p e r a t i o n ,  ma . i .n tenance ,  meter r e a d i n g s ,  b i l l i n g  a n d  c o l l e c t i o n s  

f o r  t h e .  D ~ S T R I  CT, u n d e r  a  manage.ment c o n t r a c t ,  l e a s e '  o r  o t h e r  a r r a n g e r ; l e n t ,  
w i t h  t h e  c o s t  o f  sa i .d  s e r y i . c e s  t o  b e  p a i d  by t h e  DISTRICT to  t h e  CITY, 
a n y  s u c h  management c o n t r a c t ,  1 e a s . e  o r  o t h e r  a r r a n g e m e n t s  b e i n g  deemed 
a n  amendment' h e r e t o .  

I N  WITNESS WHEREOF, t h e  C i t y  o f  F a i r w r i t  h a s  c a u s e d  t h i s  CONTRACT 
t o  b e  s i g n e d o n  i t s  b e h a l f  by Edwin C .  D a l e y ,  C i t y  M a n a g e r ,  a n d  i t s  , 

c o r p o r a t e  s e a l  t d  b e  a f f i x e d  t h e r e t o  by  ~ d n a  C .  West, i t s  C i t y  c l e r k ,  by 
a u t h o r i t y  o f  a r e s o l u t i o n  o f  t h e  C i t y  C o u n c i l  o f  t h e  C i t y  o f  F a i r , m n t  
d u l y  a d o p t e d  o n  t h e  30th d a y  of . - June , 1981 , a n d  

I N  WITNESS WHEREOF., the S a n i . t a r y  S e w e r  Board  o f  the C i t y  o f  F a i r m o n t  



h a s  c a u s e d  t h i s  CONTRACT t o  be .  ' s i g n e d  o n  i t.s b e h a  1 f  by I ~ d w i n  C .  Dal e y  , 
i t s  Chai. rman a n d  i t s  s e a !  t o  b e  'af f  t x e d  t h e r e t o  by c l a y t o n  Goodman, i ! I ,  
Its S e c r e t a r y ,  by. a u t h o r i t y .  o f .  a  r e s o l u t i o n , .  o f  t h e  S a n ; t a y y  S e w e r  Board 
a d o p t e d  o n  t h e  ' 25'th d a y  bf ' ' ~ & e '  ' ' . , 1 9 8 1 ,  a n d  ..,. 

. . . . 
I N  WITNESS WHEREOF, t h e  Ki'ngrni 1 1  Val l e y  Pub1 i c  . .. D i s t r i c t  h a s  

c a u s e d  t h i s  CONTRACT to  b e  s i g n k d  by Del b e r t  L. Phi.11 i p s ,  i t s  . C h a i r m a n ,  
and  i t s  c o r p o r a t e  s e a l  to  b e  a f f i x e d  t h e r e t o  by'  J o h n  G .  Conaway,  i t s '  
S e c r e t a r y ,  by a u t h o r i t y  o f  a' r e s o l u t i o n  o f  t h e  D i s t r i c t  B o a r d  d u l y  

. 

a d o p t e d  o n  t h e  1 s t  d a y . o f  J u n e ,  1981 .  

T h i s  CONTRACT t s . e x e c u t e d  i;n t h r e e  (3) c o p i e s . w i t h  o n e  ( 1 )  c o p y  t o  
e a c h  p a r t y .  h e r e t o ,  e a c h  c o p y  o f  w h i c h  s h a l l  b e  deemed. ..a,n ~ r i g i n a l  f o r  
a 1  1.  p u r p o s e s .  

THE CITY OF FAIRHONT, 
a ~ u n i c i p a l  a , C o r p o r a t i o n  

SEAL 

ATTEST : 

. / 
V / Lena C. West, C i t y  C l e r k  

SEAL 

ATTEST : 
C\ 

'By: 

C\ a&-- 
~1 a%on Goodman, E l L [ ,  S e c r e t a r y  

SEAL ' 

D e l b e r t  L .  P h i l l i p s ,  ~ y i r r n a n  

ATTEST : 



Approved a s  t o  co r r  tness  of f o r  a d. content  f o r  the  City of  
Fairrnont t h i s  t h e  day of  -JK5, , 1981 .. 

Approved a s  t o  correc tness  of form and content ,  f o r  t h e  Sani tary  
Sewer Board of the  City of Fairmont t h i s  t h e  2 L  day of 9 

,1381.. I 

j$&+7 
George W .  May, Its Attorney 

Approved a s  t o  correc tness  of form and content  f o r  the  Kingrni 1 1  
Val ley Pub1 i c  Service D i s t r i c t  t h i s  t h e  , /  day of . <A - , 

1981. 
- 9 

STATE OF WEST V I ' R G  I N  I A  

COUNTY OF MAR1 O N ,  TO-WIT: 

I . ,  George A. Mason, a  ~ o t a r ~  Publ i c  i n  and f o r  t h e  S t a t e  and County 
a fo resa id ,  c e r t i f y  t h a t  Edwin C .  Daley, Lena C .  West, Clayton Goodman, I l l ,  
Del be r t  L. P h i  1 1 i p s ,  John G .  Conaway, George R .  'Hi9.i nbotharn, 
George W. May and Harry R .  Cronin, J r . ,  whose names a r e  signed t o  t h e  
CONTRACT FOR TREATMENT BY THE CITY OF FAlRMONT OF SEWAGE FROM K I N G M I L L  
VALLEY P U B L I C  SERVICE DISTRICT, Marion County, West Vi rg in ia ,  entered  
in to  by t h e  Ci ty  of Fairmont, the  Sani tary  Sewer Board of t h e  City o f  
Fairrnont and Kingmill Valley Public Service  Dis t r ' i c t ,  and da.ted the 

1st day of June 19 have acknowl dged the 
same before  me in my sa id  County t h i s  t h e  J&& day of  TA -e 
1981. 

9 

My Commission Expires: 

April 14 ,  1986 



CONTRACT 
FOR TREATMENT BY THE CITY OF F A W O N T  

OF SEWAGE FROM 
THE TOWN OF MONONGAH 

T H S  CONTRACT made as of the sbt day of A @ & m b ~ %  , 1997 by and between 
the CITY OF FAIRMONT, a municipaI corporation, hereinafter designated as CITY, the 
SANITARY SEWER BOARD OF THE CITY OF FAIRMONT, hereinafter designated as 
BOARD, and the TOWN OF MONONGAH, a political subdivision of Marion County, State of 
West Virginia, hereinafter designated as TOWN. 

WITNESSETH THAT: 

WHEREAS, the State of West Virginia has ordered and directed the CITY to install 
secondary treatment facilities and necessary interceptors and pumping facilities in connection 
therewith; and 

%r-IEREAS, the CITY, acting through the BOARD, has upgraded its facilities so as to 
provide secondary treatment to meet State and Federal requirements of eligibility for construction 
grant aid as set forth inPL 92-500, Title 40, Chapter 1, Subchapter 3, Part 35, State and Locd 
Assistance, and amendments thereto; and 

WHEREAS, the T O W  is.presently in the process of planning a sewer system to abate 
the discharge of sewage into streams in the TOWN and its area of service and, 

WHEREAS, the TOWN desires to connect to the sewer system of the CITY at mutually 
agreed upon locations along the West Fork River, and to have its sewage treated by the CITY in 
accordance with applicable water quality standards; and 

WHEREAS, it is the intent of the parties hereto, that the CITY shaIl accept sewage from 
the TOWN and transport it to the CITY'S treatment plant for treatment in accordance with the 
standards established in the CITY'S NPDES permit and in such a manner that the TOWN will be 
held harmless in any second party action relating to effluent quality, and 

WHEREAS, it is the intent and purpose of the parties hereto to comply with all 
regulations to abate pollution in their respective areas and to cooperate with each other, and with 
the State and Federal Authorities to reduce and prevent pollution of the streams and waterways, . 
thereby protecting the health of the Inhabitants and serving the pub1i.c health and welfare of all; 

NOW THEREFORE, in consideration of these recitals, the parties hereto agree to 
proceed in cooperation with each other, and to use their best efforts to plan, finance, construct 
and operate sewage facilities which will accomplish the aforesaid objectives according to the 
following terms, conditions and considerations: 



1. All acts required of the CITY by reason of this CONTRACT shall be for and on behalf 
of the CITY by the BOARD which shall have sole authority over the construction and operation 
of the CITY'S sewage facilities. The BOARD shall perform all acts and make all such rules and 
regulations as may be necessary from time to time for the proper and efficient operation of the 
sewage facilities for the benefit of the CITY, the TOWN and other users. 

2. The TOWN intends to plan and cause to be constructed at its sole cost, a transmisssion 
line to transport the TOWN'S sewage flow to the CITY, and to undertake a rehabilitation project 
within its existing system, all in accordance with current and future guidelines as promulgated by 
Federal and State Authorities. It is the present intention of the parties that the TOWN will be 
responsible for the maintenance and operation of its sewer system and that the TOWN will 
establish user charges suficient at ail times to pay when due, proper charges for service rendered 
by the CITY to the TOWN. 

. . 

3. The Town of Monongah shall purchase a flow meter to be located near the point of ' 

connection with the City of Fairmont Sanitary Sewer Board System at or near the Westchester lift 
station. The City of Fairmont Sanitary Sewer Board System shall be owner of the flow meter and 
be responsible for the continued operation and maintenance of said flow meter along with future 
replacements as required. 

4. The charges made to the TOWN by the BOARD for providing the services 
contemplated hereunder shall be, in the first instance established by the BOARD in accordance 
with fair cost accounting and allocation principles, with the objective that the BOARD will 
recover £rom the TOWN its costs, both capital (including required bond service coverages) and 
operating, incurred in making service available and providing service to the TOWN, without 
requiring other users of the CITY sewer system to subsidize capital or operating costs incurred by 
the BOARD for the purpose of serving the TOWN. Initially, rates charged by the BOARD to the 
T O W  will be established and subsequently amended from time to time as necessary pursuant to 
the provisions of Chapter 16, Article 13 and Chapter 24, Article 2 of the West Virginia Code, as 
amended. All such rates, when established in accordance with procedures promulgated by the 
Legislature of the State of West Virginia, and of any regulating or other agency or authority 
having jurisdiction in such matters, shall automatically, upon proper adoption and notice to the 
TOWN, become an amendment to the CONTRACT without fbrther action by the parties hereto. 

In determining said charges, the following provisions shall apply: 

a. The TOWN will pay a proportionate share of the capital costs (Including bond 
service coverages) for the treatment plant. The TOWN shall pay capital costs based on design 
flows as a percentage of plant capacity 

b. The reserved capacity and percentage for capital cost sharing between all 
parties using the plant shall be done as follows: 



Parties Reserved Actual Percentape -e 

Fairmont 7.15 79.44% 79.96% 
Barrackville 0.32 3.56% 3.47% 
Kingmill Valley PSD 0.57 6.33% 6.18% 
Monongah 0.20 2.22% 2.17% 
Paw Paw PSD 0.50 5.56% 5.42% 
Whitehall P SD 0.26 2.89% 2,82% 

Total 9.00 100.00% 100.00% 

c. The proportionate share paid by the TOWN for operation and maintenance 
costs will be based on actual sewage flows. The TOWN'S flow will be metered and compared to 
the total flow treated at the BOARD'S treatment plant. Said operating costs are defined as the 
cost of all labor, power, chemicals, vehicle expenses, maintenance, repair, replacement, 
improvement and administrative expenses. 

d. The BOARD will bill the TOWN on a monthly basis for these services. The 
amount of this bill will initially be based on projected flows untd actual flow data is available. 

e. The total annual cost paid by the TOWN to the BOARD will be adjusted at the . 

end of the first year to account for actual vs. projected flows and actual vs. projected costs. 
.- . 

f. The BOARD will provide the TOWN with financial reports verlrjrmg the costs 
of operation and maintenance items and the flows treated at the plant. 

g. The account numbers used in calculating Monongah's share of treatment 
expense shall. be: 

228 - Taxes Accrued 
74 1 - Operation, Supervision & Engineering 
742 - Operation Labor 
743-1 - Supplies & Expenses 
743 -2 - Chemical Treatment Expenses 
744 - Maintenance Supervision & Engineering 
745 - Maintenance of Structures & Improvement 
746 - Maintenance of Treatment & Disposal System Equipment 
795 - Special Servic-es 
797 - Regulatory Comtnission Expenses 
798 - Insurance 
799 - Injuries & Damages 
800- 1 - Employee's Weifare Expenses 
800-2 - Pensions 



h. Any adjusted amount due or receivable upon completion of the annual review 
of expenses shall be prorated over three months. 

i. The CITY and the BOARD vill, after service to the TOWN is in effect, provide 
the TOWN, at least annually, with: 

(I) A copy of the BOARD'S annual report filed with the Public Service 
Commission of West Virginia. 

(11) A copy of audited financial statements as the CITY provides for holder of 
revenue bonds issued by the CITY, payable from revenues of its sewer 
system 

(111) A copy of all reports of audit of the BOARD'S records prepared by the 
BOARD'S auditors or by State or Federal Auditors. 

The cost of preparing these documents will be allocated to the TOWN and to other users 
of the CITYS sewer system in accordance with sound public utility accounting principles. Upon 
the request of the TOWN, the BOARD will cause to be made such other and additional financial 
information as the T O W  may reasonable request, but at the sole cost of the TOWN. 

5.  Each of the parties intend to proceed to cause plans and specifications to be developed 
for its respective facilities, in cooperation with each other; to seek appropriate regulatory 
approvals; to seek such federal or other grants and aid as may be available; to plan for the 
financing of capital costs which are not met by grants in aid; and, at the appropriate time, to seek 
a Certificate of Convenience and Necessity from the Public Service Commission of West Virginia 
and such approval of rates as may be necessary to finance these projects and to provide monies 
for the operating and maintenance costs which will be associated therewith so as to provide 
service as follows: 

(I) By the TOWN to its customers. 
(11) By the BOARD to its customers, including the TOWN. 

6. It is recognized by the parties hereto that the BOARD will be operating the BOARD'S 
major pumping and treatment facilities for its own benefit and for the benefit of the TOWN and 
other users of the BOARD'S facilities, and, therefore, the parties hereto fixther agree that the 
following rights and duties shall be imposed upon the BOARD and the TOWN to insure the 
harmonious coordination of the two projects and to provide the BOARD with the necessary 
means by which it can verify the proper construction of all facilities contributing sewage to its 
treatment plant, regulate the quality of sewage being delivered to the BOARD for treatment, 
prohibit the introduction of unacceptable wastes into its system, and to require the TOWN to 
immediately take such corrective action as may be necessary to bring it to compliance with the 
BOARD'S rules, regulation and quality standards. 



(I) Rules - The BOARD shall from time to time promulgate rules and regulation regarding 
the quality of sewage it will treat; and the TOWN shall at all times comply with these regulations 
(including the Fairmont Sanitary Board's Pretreatment Program and the City of Fairmont 
Ordinance 602); provided, however, that the BOARD shall adopt no quality standard that 
discriminates against the TOWN or which is more restrictive than is necessary for the proper 
operation of its plan within its limits of design. Said rules presently include the following: 

a. The Town shall supply to the Board a current listing of the names and 
addresses of ail industrial and/or commercial users on its system on or 
before December 3 1 of each year. 

b. The Town shall notify the Board thirty (30) days prior to the approval 
and/or installation of any industrial and/or commercial sewer tap. 

c. The Town shall adopt Article 923 (Sewer Discharge Control) of the code 
of the City of Fairmont, a copy of which is attached hereto, within sixty 
(60) days from this date. Any amendments and modifications to said 
Article shall likewise be adopted by the Town within sixty (60) days from 
the date of such amendment or modification by the Citymoard. 

d. In the event that the Town seeks to amend and m o d e  this contract, the 
Town must notify the CityBoard sixty (60) days prior the adoption of such 
amendment and modification to allow the City/Board to review and 
approve same. 

e. In event that the Town accepts sewage and wastewater from areas outside 
its service area, such outlying area shall enter into and be bound by the 
terms of the interjurisdictional agreement between the City/Board and 
Town. 

f The Town shall designate and authorize the Board to act as its agent in the 
implementation and enforcement of all provisions of any said ordinance 
relating to sewer discharge control. 

(11) Inflow and Infiltration - The TOWN shall conduct a Sewer System Evaluation Survey 
(SSES) of its existing sewers, and, to the extent that such survey shows it to be cost effective to 
do so, all inflow from roof drains, surface drains, storm sewers, catch basins and other structures 
which may be a source of inflow into the TOWN'S system shall be excluded therefrom. 

(111) Review of Plans and Specifications - The TOWN shall coordinate its design with the 
BOARD'S engineer. At the time it submits its plans to the reviewing agencies for review, the 
TOWN shall provide the BOARD with one set of its plans and specifications pertaining to the 
points of connection to the BOARD'S system including metering facilities for the BOARD'S 



review and comment, and shall con fm to the BOARD'S design requirements pertaining to the 
construction and operation thereof, 

(IV) Inspection - the BOARD shall, from time to time as it deems necessary, and at the 
BOARD'S own proper expense, have the rigbt to inspect the TOWN'S facilities for the purpose 
of determining that the TOWN'S facilities are being constructed and operated in such a way as to 
minimize infiltration, to eliminate illegal sources of inflow into the system, to insure that excessive 
infiltration does not become a future problem and that sources of inflow are not illegally 
connected at some future time. Upon being advised by the BOARD of the presence of excessive 
inflow or infiltration originating in the TOWN'S system, or of the presence of sewage in the 
TOWN'S system which is detrimental to the operation of the BOARD'S facilities, the TOWN 
shall immediately proceed to correct such deficiencies in the most expeditious manner available. 

(V) If additional sewage flow from any additional utilities is added to the BOARD'S 
treatment facility, the Parties hereto agree to negotiate change in the percentages shown in Table 
4 (b) of this agreement if said changes are necessary. 

(VI) Review of Operating Rules and Regulations - The TOWN shall submit its rules and 
regulations and operating procedures to the BOAKD for review, and shall adopt no such rules, 
regulation or operating procedure, which, in the BOARD'S opinion, would affect the operation of 
the BOARD'S facilities to the detriment of the CITY, the TOWN, and the other users of the 
CITY'S facilities. The TOWN shall provide the BOARD with advance copies of any proposed 
ch.ange in its rules and regulations, and the BOARD shall provide the TOWN with copies of its 
iules, regulations and operating procedures for the T O W S  guidance. 

7. Approval of Contract and Tariff - The parties hereto agree that at the appropriate time 
the Public Service Commission will be asked to approve this CONTRACT and appropriate tariff 
provisions establishing reasonable rules and regulations for the rendering of the services herein 
contemplated by the BOARD to the TOWN, and of rates and fees to be charged by the BOARD 
for such services and to be charged by the TOWN to provide monies to pay for such services, it 
being agreed between the parties hereto that each shall take all legislative action relating thereto, 
and that all such action (including future rate orders) shall be deemed an amendment to this 
CONTR4CT without further action by the parties hereto. 

8. BOARD to Act Under Contract - The CITY, the TOWN and the BOARD agree that 
the BOARD is empowered to act for and on behalf of the CITY in all matters relating to this 
CONTRACT. It is hrther agreed by all parties hereto that necessary amendments hereto will be 
promptly made at the appropriate times when Federal and State regulations make such 
amendments necessary. 



9. Points of Connection - The BOARD, as part of its construction contract shall construct 
the necessary gravity sewers, pump stations and force mains, to extend its interceptor system to 
any point at which the TOWN is to connect to the CITY'S system. The TOWN'S sewer shall be 
connected to the CITY'S sewer system at mutually agreed to points along the West Fork River, 
all at the T O W ' S  expense and in accordance with the plans and specifications as approved by 
the BOARD. 

10. The TOWN shall not accept sewage from, nor shall it extend or allow its facilities to 
be extended to, any area outside of its service area unless it first obtains the BOARDnS written 
authorization to do so, which authorization will be forthcoming only after the TOWN has first 
provided the BOARD with full written disclosure of the extent of all such proposed extensions of 
service and the maximum flow which will be generated thereby. 

1 1. The TOWN and the BOARD each agree to compensate the other for their prorated 
share of the local share of the cost, including interest charges, of all betterments in the other's 
system required to permit the other to accept, transport and treat the other's sewage which sums 
shall be recovered as a part of the respective monthly charges to be made for sewage metered into 
each system. 

12. TOWN My Cancel - The TOWN, upon one (1) year's advance written notice to the 
BOARD, may, if it deems it to be to the TOWN'S benefit to do so, terminate and withdraw from 
this CONTRACT after it has l l l y  compensated the CITY for the then undepreciated cost, as. 
determined by Public Service Commission accounting methods, of all betterments constructed by 
the CITY for the TOWN'S benefit, but the TOWN shall not be entitled to recover any property, 
or to receive any credit for unused capacities in the BOARD'S system or for betterments which 
the TOWN made for the BOARD'S benefit, by reason of such action by the TOWN, nor shall it 
retain any rights to such betterments nor to a renewal of this CONTRACT. 

13. Term of Contract - b l e s s  terminated hereinbefore provided, this CONTRACT shall 
run for twenty (20) years and may be renewed thereafter in ten (10) year increments for an 
additional twenty (20) years at the TOWN'S option, which renewals shall be deemed automatic 
unless the TOWN notifies the BOARD of its desire not to renew, such notice to be given in 
writing at a regular meeting of the BOARD during the six (6) months proceeding the effective 
date of each ten (10) year renewal. In the event of notice not to renew, the TOWN shall 
compensate the BOARD for undepreciated betterments as specified in item 12 next above. 

Thereafter, the CONTRACT may be extended by mutual agreement or 
renegotiated as may be dictated by the then existing needs of the parties hereto. 

14. Plant Effluent Quality - It shall be the duty of the BOARD in the operation of its plant 
to treat all wastes in such a manner as to produce a plant effluent which is in conformance with 
the effluent discharge requirement of this NPDES permit, and it is agreed between the parties 
hereto that the T O W  will be held harmless by the C.lTY and the BOARD in any second party 



action related to effluent quality, it being understood and agreed between the parties hereto that 
the TOWN shall have no authority or control over the operation of the plant or the quality of the 
plant's effluent being discharged into the river. 

15. TOWN ICR and User Charge - The TOWN agrees that it will comply with all EPA 
policies pertaining to user charges and industrial cost recovery (ICR) charges, and that it will hold 
the CITY and the BOARD harmless for any damages which may be proved to have been caused 
by reason of the TOWN'S non-compliance with such policies. 

16. Resolution of Controversy - All matters of controversy which may arise concerning 
compliance of the parties hereto with the provisions of this CONTRACT shall be resolved as 
follows: 

(I) In the event of controversy arising by reason of an illegal discharge, or other 
illegal act by the TOWN, which may place the BOARD'S facilities or treatment process in 
jeopardy to the extent that substantial damages will result to the BOARD'S facilities, or that the 
BOARD will not be able to render treatment to the degree required by its discharge permit, the 
BOARD shall first notify the TOWN orally followed immediately by notice in writing, hand 
delivered, to the TOWN of the nature of the problem and of its potential impact on the BOARD'S 
operation, and requesting an immediate response as to what remedial action will be taken. 
Thereafter the BOARD may: 

. (a) If time permits, obtain a court order requiring the TOWN to immediately 
discontinue such illegal discharge or other act, or 

(b) If the BOARD deems that time is of the essence in preventing extensive 
damage to its facilities or the disruption of its treatment process, the BOARD may then, after first 
notifying the TOWN by person and in writing, of its intentions and the reason therefor, stop the 
flow of sewage from the TOWN into the BOARD'S system, it being further agreed that 

(c) The TOWN shall pay all of the cost of correction of any damages which the 
BOARD can show to have been the result of such illegal flow or other illegal act by the TOWN. 

(11) In the event of a controversy pertaining to rates and charges, such matters 
shall be resolved in accordance with the rules of the U. S. Environmental Protection Agency and 
of the West Virginia Public Service Commission as they may pertain thereto. 

M WITNESS WHEREOF, THE CITY OF FAIRMONT has caused this CONTRACT to 
be signed on it behalf by Bruce McDaniel, City Manager, and its corporate seal to be affixed 
thereto by Janet Keller, its City Clerk, by authority of a resolution of the City Council of the City 
of Fairmont duly adopted on the 25 th day of November , 1997 and 

IN WITNESS WHEREOF, THE SANIT-4RY SEWER BOARD OF THE CITY OF 
FADWONT has caused this CONTRACT to be signed on its behalf by Bruce McDaniel, its 



Chairman and its seal to be a&ed thereto by Sally Gower, its Secretary, by authority of a 
resolution of the Sanitary Sewer Board adopted on the 30th day of October , 1997 
and 

IN WITNESS WHEREOF, THE TOWN OF MONONGAH has caused this CONTRACT 
to be signed by James Vandetta, its Mayor, and its corporate seal to be affured thereto by Rebecca 
Thompson, its City Recorder, by authority of a resolution of the DISTRICT BOARD duly 
adopted on the day of 1997. 

IN WITNESS WHEREOF, THE SANITARY SEWER BOARD OF THE TOWN OF 
MONONGAH has caused this CONTRACT to be signed on its behalf by James Vandetta, its 
Chairman and its seal to be affixed thereto by , its Secretary, by 
authority of a resolution of the Sanitary Sewer Board adopted on the - day of 
- >  1997 and 

This CONTRACT is executed in three (3) copies with one (1) copy of each part hereto, 
each copy of which shall be deemed an original for all purposes. 

THE CITY OF FAURMONT 
a Municipal Corporation 

Bmce ~ a a n i e l ,  cityJ~anager 

ATTEST: 

Q d  2. x- - 
~ d e t  Keller, City Clerk 

SANITARY SEWER BOARD OF THE 
CITY OF FADWONT 

SEAL 

ATTEST: 
f!. I 

.l ;-t/ /&7:4I.L/ 

Sally ~o'wer, Secretary-Treasurer 



SEAL 

THE TOWN OF MONONGAH 

James Vandetta 4 
. . . ,' [ .  

<+,\ fi .. /; . <lL:< ; j  rk L,.&,&k *;iQ .,$. L... 

~e6ecca  ~ h o r n ~ s o ~  ~ i t ;  Recorder 

SANITARY SEWER BOARD OF THE 
TOWN OF MONONGAH 

SEAL 

0 

1997. 
ectness of form and content for the City of Fairmont this the - 

day of 

. - 
Kevin ~ansaldne, City Attorney 

Approved as to correctness of form and content for the Sanitary Sewer Board of the City 
of Fairmont this the 24i*, day of b~ - b , 1997. 

0 

hid. 
s 0. Watkins, Jr. 



Approved as to correctness of form and content for the Town of Monongah and the 
0 Sanitary Sewer Board of the Town of Monongah this the &day of 1997. 

0 
STATE OF WEST VIRGINI~ 
COUNTY OF MARION, TO-WIT 

I, a Notary Public in and for the State and County aforesaid, certify that Bruce McDaniel, 
Janet Keller, Sally Gower, James Vandetta, Rebecca Thompson, Kevin Sansalone, James 0. 
Watkins, Jr., and James A. Liotta, whose names are signed to the CONTRACT FOR 
TREATMENT BY THE CITY OF FAlRMONT OF SEWAGE FROM THE TOWN OF 
MONONGAH, Marion County, West Virginia, entered into by the City of Fairmont, the Sanitary 
Sewer Board of the City of Fairmont and the Town of Monongah and the Sanitary Sewer Board 
of the Town of Monongah and dated the lp day of b ~ e q  b e  , 1997, have 
acknowledged the same before me in my said County this the 2qT4 day of d e c ~ u  Lev , 
1997. 

k ) L  w 
N o t q  Public 

My Commission Expires: 

Alw. it 2uOL 



- 
AMENDMENT T O  THE CONTRACT 

FOR TREATMENT BY THE CITY OF FAIRMONT 
OF SEWAGE FROM 

Whi tehal I Pub1 ic Service Distri'ct 

T h i s  is an amendment t o  t h e  c o n t r a c t  f o r  t rea tment  by 

t h e  C i t y  of Fairmont of sewage from Whitehall P.S.D. I 

dated May 1 2 ,  1980 , between t h e  C i t y  of Fairmont, 

h e r e i n a f t e r  r e f e r r e d  t o  a s  c i t y ,  s a n i t a r y  Sewer Board of t h e  

C i t y  of Fairmont, h e r e i n a f t e r  r e f e r r e d  t o  a s  Board, and t h e  

Whitehall P.S.D. 
- 1  h e r e i n a f t e r  r e f e r r e d  t o  a s  

District 

WLTNES SETH THAT : 
. .. 

WHEREAS, t h e  p a r t i e s  h e r e t o  have h e r e t o f o r e  ente2ed i n t o  

a c o n t r a c t  f o r  t h e  t rea tment  by t h e  C i t y  of Fairmont of 

sewage and wastewater from t h e  District and i ts 

service a r e a ,  da ted  May l2¶ 1980 , and subsequent 

amendments t h e r e t o ,  i f  any, providing f o r  t h e  Board t o  

a c c e p t ,  t r a n s p o r t  and t r e a t  sewage and wastewater from t h e  

District and.' f o r  t h e  D i s t r i c t  t o  

compensate t h e  Board f o r  such  s e r v i c e ;  and 

WHEREAS, t h e  C i t y  and Board a r e  under mandate t o  

implement and enforce  a POTW Pre t rea tment  Program under 4 0  

CFR 4 0 3  and 46 C S R  2 . 1 4 . 4  upon a l l  i n d u s t r i a l  and/or  

commercial u se r s  of i ts  systems, and the C i t y  and Board a r e  

f u r t h e r  s o l e l y  r e s p o n s i b l e  f o r  t h e  implementation of said 

program upon s a i d  u s e r s ;  and 

WHEREAS, the p a r t i e s  h e r e t o  a r e  i n  agreement t h a t  t h e  

r u l e s  and r e g u l a t i o n s  imposed upon the C i t y  and Board with 

r e f e r e n c e  t o  t h e  opera t ion  and maintenance of its s a n i t a r y  

sewer t rea tment  and c o l l e c t i o n  system should be extended t o  



the satellite systems and users of and contributors to said 

systems. 

NOW THEREFORE in consideration of these recital., the 

parties hereto mutually agree as follows: 

That said contract dated May 12, 1980 , and any 
subsequent amendments thereto are amended, modified and 

changed to include the following: 

1. The District shall supply t o  the Board a 

current listing of the names and addresses of all industrial 

and/or commercial users on its system on or before December 

31 of each calendar year. 

2. The District shall notify the ~osrd 

thirty (30) days prior to the approval and/or installation of 

any industrial and/or commercial sewer tap. 

3. The District shall adopt .Article 923 

(Sewer Discharge Control) of the code of the City of 

Fairmont, a copy of which is attached hereto, within sixty 

(60) days from this date. liny amendments and modifications 

to said Article shall likewise be adopted by the 

District within sixty (60) days from the date of 

such amendment or modification by the City/Board. 

4. In the event that the District seeks to 

amend and modify this contract, the District 

must notify the City/Board sixty (60) days prior the adoption 

of such amendment and modification to allow the City/Board to 

review and approve same. 

5. In the event that the District accepts 

- 2 - 



I sewage and wastewater from areas ou t s ide  i ts s e r v i c e  area, 

such ou t l y ing  a r ea  s h a l l  en t e r  into and be bound by t h e  terms 

of t h e  i n t e r j u r i s d i c t i o n a l  agreement between the  City/Board 

and Dis t r ic t  

6 .  The Distr ict  sha l l  designate and 

authori 'ze t h e  Board t o  a c t  as  i t s  agent  i n  t h e  implementation 

and enforcement of a l l  provisions of any s a i d  ordinance 

r e l a t i n g  t o  sewer discharge con t ro l .  

I N  WITNESS WHEREOF, t h e  C i ty  of Fairmont, by r e so lu t i on  

properly adopted, has caused t h i s  AMENDMENT t o  be signed on 

its behalf by Edwin J .  Thorne , Ci ty  Manager, and i ts 
.(r 

corpora te  s e a l  t o  be a f f ixed  t h e r e t o  by Janet Keller I 

its City Clerk; and 

I N  WITNESS WHEREOF, t h e  San i t a ry  Sewer Board of the  c i t y  

of Fairmont, by r e so lu t i on  properly adopted, has caused th i s  

AMENDMENT t o  be signed on i ts  behalf by Edwin J.  Thorne. . I 

its Chairman and its seal t o  be a f f i x e d  t h e r e t o  by 

Janet Shackelford , i ts  Secretary; and 

I N  WITNESS WHEREOF, t h e  Dis t r ic t  by 

r e s o l u t i o n  proper ly  adopted, has caused t h i s  AMENDMENT t o  be 

signed by John E. Barnes , its Chairman 

and its corpora te  sea l  t o  be a f f i x e d  t h e r e t o  by 

Robert Delorenzo , its Secretary 

T h i s  AMENDMENT is executed i n  t h r e e  ( 3 )  copies  with one 

(1) copy t o  each p a r t y  he re to ,  each copy of which s h a l l  be 

deemed an o r i g i n a l  f o r  all purposes. 

THE CITY OF FAIRMONT, 
a ~unicipal corporation 



ATTEST : 

Ciw Clerk 
,llkzbd J'. .!,c'cQeert 

SANITARY SEWER BOARD O F  THE CITY OF 
FAIRMONT J, 

ATTEST : 

by/! Chairman 

Whitehall P.S.D. 

Secretary, Whi tehall P .s,-D. 
A p p r o v e d  as  t o  correctness of form and c o n t e n t  f o r  t h e  

b i t y  df Fairnont t h i s  the ~d day of '9y3 
I 

y d 2 , d V - s  

City A t t o r n e y  ,' 



Approved as to correctness of form and conteit for the 

Sanitary Sewer Board of the City of Fairmont this the 1 b  '? 
day of V)lfl,~ c Lh t l(443 . 

Approved as to correctness of form and content for the 

District this the 2 ~ d  (( day of 

u 



CONTRACT 
FOR TREATMENT BY THE ClTY OF FAIRMONT 

OF SEWAGE FROM 
WHITEHALL PUBLIC SERVICE DISTRICT 

MARION COUNTY, WEST VIRGINIA. 

THIS CONTRACT made as o f  t h e  12 th  day o f  ~ a y ,  1980, by and between 
t h e  ClTY OF FA1 RMONT, a  m u n i c i p a l  c o r p o r a t i o n ,  h e r e i n a f t e r  des igna ted  as 

O 
CITY, t h e  SANITARY SEWER BOARD OF THE ClTY OF FAIRMONT, h e r e i n a f t e r  
des ignated as BOARD,. and t h e  WHITEHALL PUBLIC SERVICE DISTRICT, .a p o l i -  
t i c a l  s u b d i v i s i o n  o f  t h e  S t a f e  o f  West v i f g i n ' i a  c rea ted  by t h e  Mar ion  
County Commission, h e r e i n a f t e r  des igna ted  as .DISTRICT, 

WITNESSETH THAT: 

WHEREAS, t h e  S t a t e  o f  West V i r g i n i a  has ordered and d i r e c t e d  t h e  
ClTY t o  upgrade i t s  s a n i t a r y  sewers and t o  i n s t a l l  secondary t?ea tment  
f a c i l i t i e s ;  and 

WHEREAS, the 'CITY,  a c t i n g  th rough  t h e  BOARD, i s  i n  t h e  process o f  
upgrad ing i t s  f a c i l i t i e s  so as t o  p r o v i d e  secondary t r e a t m e n t  t o  meet 
S t a t e  and Federa l  requ i rements  o f  e l i g i b i l i t y  f o r  c o n s t r u c t i o n  g r a n t  a i d  
as s e t  f o r t h  i n  PL 92-500, T i t l e  40, Chapter 1 ,  Subchapter B, P a r t  35, 
S t a t e  and Local  Ass is tance,  and amendments t he re to ;  and 

WHEREAS, t h e  DISTRICT has a l s o  been ordered and d i r e c t e d  t o  cease 
t h e  d i scha rge  o f  sewage f r om t h e  DISTRICT, and 

WHEREAS, t h e  DISTR'ICT i n  compl iance w i t h  such o r d e r s ,  d e s i r e s  t o  
connect t o  t h e  sewer system o f  t h e  ClTY a t  a  l o c a t i o n  t o  be de.signated 
by t h e  BOARD a t  . the  southern te rm inus  o f  t h e  CITY'S newly  c o n s t r u c t e d  . 

i n t e r c e p t i n g  sewer a long  U . .S .  Route ,250, and t o  have i t s  sewage t r e a t e d  
by t h e  ClTY i n  acco'rdance w i t h  a p p l i c a b l e  water  q u a l i t y  s tandards ;  and 

WHEREAS, t h e  CITY, a c t i n g  th rough  t h e ' ~ o A R D ,  i n t e n d s  t o  c o n s t r u c t  
new secondary sewage t r ea tmen t  f a c i  1 i t i e s  w i t h  a  c a p a c i t y  reserved  f o r  
t rea tment  o f  t h e  DISTRICT'S sewage, and 

WHEREAS, i t  i s  t h e  i n t e n t  o f  t h e  p a r t i e s  here to ,  t h a t  t h e  ClTY 
s h a l l  accept  sewerage f rom t h e  DISTRICT and t r a n s p o r t  i t  t o  t h e  CITY'S 
t rea tment  p l a n t  fo ' r  t rea tment  i n  accordance w i t h  t h e  s tandards  es tab-  
l i s h e d  i n  t h e  CITY'S NPDES p e r m i t  and i n  such a  manner t h a t  t h e  DISTRICT 
w i l l  be h e l d  harmless i n  any second p a r t y  a c t i o n  r e l a t i n g  t o  e f f l u e n t  
q u a l i t y ;  and 

WHEREAS, i t . i s  t h e  i n t e n t  and purpose o f  t h e  p a r t i e s  h e r e t o  t o  
comply w i t h  a l l  such o rde rs  t o  aba te  p o l l u t i o n  i n  t h e i r  r e s p e c t i v e  areas 
and t o  cooperate w i t h  each o t h e r ,  and w i t h  t h e  S t a t e  and Federa l  A u t h o r i -  
t i e s  t o  reduce and p reven t  p o l l u t i o n  o f  t h e  streams and waferways, 
thereby p r o t e c t i n g  t h e  h e a l t h  o f  t h e  i n h a b i t a n t s  and s e r v i n g  t h e  pub1 i c  
h e a l t h  and w e l f a r e  o f  a l l ;  I 



NOW THEREFORE, in consideration of these recitals, the parties 
hereto agree to proceed in cooperation with each other,' and to use their 
best efforts to plan, finance, construct and operate sewage facilities 
which will accomplish the aforesaid objectives according to the follow- 
ing terms, conditions, and considerations: 

1. A1 1 acts requi red of the ClTY by reason of this CONTRACT ;ha 1 1  
be performed for and on behalf of the ClTY by the BOARD which shall have 
sole authority over the construction and operation of the CITY'S sewage 
facilities. The BOARD shall perform all acts and make all such rules 
and regulations as may be necessary from time to time for the proper and 
efficient operation of the sewage facilities for the benefit of the 
CITY, the DISTRICT, and other users. 

- 
2. The DISTRICT intends to plan and cause to be constructed at its 

sole cost, an interceptor and collector sewer system meeting generally 
accepted sanitary engineering standards, which will collect from its 
area and transmit sanitary sewage (wi thout  excessive^ Jnf i 1 trat ion and 
inflow of surface drainage) to the City's sanitary sewer system, all in 
accordance with current and future guidelines as promulgated by Federal 
and State Authorities. It is the present intention of the parties that 
the DISTRICT will be responsible for the maintenance and operation of 
its sewer system and that the DISTRICT will establish user charges 
sufficient at all times to pay, when due, proper charges for services 
rendered by the ClTY to the DISTRICT. The ClTY agrees, that at the 
DISTRICT'S request, it will attend to the operation, maintenance, meter 
readings, billings, and collections for ,the .D.ISTRICT; under a management 
contract, lease, or other.arrangement, with the cost of said services to 
be paid by the DISTRICT to the CITY, any such management contract, 
lease, or other arrangements being deemed an amendment hereto. 

3. The BOARD intends to cause its secondary treatment facility to 
be designed with additional capacity of not less than 260,000 gallons 
daily (0.260 MGD) reserved for treatment of the DISTRICT'S sewage, and 
to receive, treat and dispose of the sanitary sewage delivered to it by 
the DISTRICT at a po'int to be designated by the ClTY along the westerly 
side of U. S. Route 250 and north of Interstate Highway 79 near the 
DISTRICT'S boundary, which sewage is to be metered at the.sole cost o.f 
the DISTRICT in a mann'er and with equipment satisfactory to the BOARD. 

4'. The charges made' to the DIS,TRICT by the BOARD for providing the 
services contemplated hereunder shall be, in the first instance, estab- 
lished by the BOARD in accordance wi:th'fair cost accounting and alloca- 
ti,on princi;ples, wi..tR the. objective that the BOARD will recover from the 
DkSTRl:CT a \  1 o f  i,ts costs, botb capital (jncluding required bond service 
coveragel and operating,. inccured 'i:n maki;ng service available and pro- 
vid Tn'g sey.vi:ce to the .DISTRI.CT, wi:thout requi.r img other users of the 
CITY: sewer system to subsi:dize captta] oy: opera'ting costs incurred by 
the BOARD for the purpose of sewing the DI-S.TRl:CT. 1:ni:ti;al Iy, rates 
cha.r.ged by the BOARD to the DI.STR~CT wiil 1 be establ i,shed and subse7 



quently amended from time to time as necessary pursuant to the pro- 
visions of Chapter 16, Article 13 and Chapter 24, Article 2 of the West 
Virginia Code, as amended. All such rates, when established in accor- 
dance with procedures promulgated by the Legislature of the State of 
West Virginia, and of any regulating or other agency or authority having 
jurisdiction in such matters, shall automatically, upon proper adoption 
and notice to the DISTRICT, become an amendment to this CONTRACT without 
further action by the parties hereto. 

The ClTY and .the BOARD will, after service to the DISTRICT is in 
effect, provide the DISTRICT at least annually, with: 

(i) A copy of the BOARD'S annual report filed with the Public 
Service Commission of West Virginia. 

( i i )  A copy of such audited financial statements as the ClTY 
provides for holders of,revenue bonds issued by the CITY, payable from 
revenues of its sewer system. 

( i i i )  A copy of all reports'of audit of the BOARD'S retords 
prepared by the BOARD'S auditors or by State or Federal auditors. 

The cost of preparing these documents will be allocated to the 
DISTRICT and to other users of the. CITYJs sewer system in accordance 
with sound public utility accounting principles as a part o f  the rates 
charged. Upon the request of the DISTRICT, the BOARD will cause to be 
made such other and additional financial information as the DISTRICT may 
reasonably request, but at the sole cost of the DISTRICT. 

5. Each of the parties intend to proceed to cause plans and speci- 
fications to be developed for its respective facilities, in cooperation 
with each other; to seek appropriate regulatory approvals; to seek such 
federal or other grants and aid as may be available; to plan for the 
financing of capital costs which are not met by grants in aid; and, at 
the appropriate time, to seek a Certificate of Convenience and Necessity 
from the Public Service Commission of West Virginia and approval of 
rates as are necessary to finance these projects and to provide the 
operating and maintenance costs which will be associated therewith as 
fol lows: 

(i)  By the DISTRICT to its customers, 

( i i )  By the BOARD to its customers, including the DISTRICT. 

6. It is recognized by the parties hereto that the BOARD will be 
operating major pumping and treatment facilities for its own benefit and 
for the benefit of the DISTRICT and other users of the BOARD'S facili- 
ties, and, therefore, the parties hereto further agree that the fol- 
lowing rights and duties shall be imposed upon the BOARD and the DISTRICT 
to insure the harmonious coordination of the two projects and to provide 
the BOARD with the necessary means by which it can verify the proper 



construction of all facilities contributing sewerage to its treatment 
plant, regulate the quality of sewage being delivered to the BOARD for 
treatment, prohibit the introduction of unacceptable wastes into its 
system, and to require the DISTRICT to immediately take such corrective 
action as may be necesary to bring it to compliance with the BOARD'S 
rules, regulations and quality standards: 

(i) Rules - In the event the BOARD shall be required from. 
time to time promulgate rules and regulations regarding the quality of 
sewage it will treat,' the DISTRICT shall at all times comply with these 
regulations. 

( i i )  lnflow and infiltration - the DISTRICT shall conduct an 
investigation of its existihg sewers, and, all inflow from roof drains, 
surface drains, storm sewers, catch basins and other structures which 
may be a source of inflow into the DISTRICT'S system shall be excluded 
therefrom prior to connecting to the CITY'S system. Infiltration into 
 DISTRICT'S system from existing sewers shall not exceed the maximum 
allowable for the CITY'S existing system as determined by the BOARD'S 
engineer. The DISTRICT shall maintain its system so that infiltration 
during operation does not exceed fifteen (15) gal ions per capita per day 
or the initial amount of infiltration allowable at the time the DISTRICT'S 
system is completed, whichever is greater. Inflow and infiltration into 
new facilities constructed by the DISTRICT shall conform to levels for 
such flows established by the BOARD for its facilities. 

( i i i )  . Connection to the BOARD'S sewer system - The DISTRICT 
shall provide for the BOARD'S approval the design and specifications for 
connecting the DISTRICT'S system to 'the CITY'S system and for metering 
the flow of sewage into the CITY'S system. The DISTRICT shall include 
the construction of such facilities in its pro>ect at the DISTRICT'S 
expense, and upon completion thereof shall turn the completed metering 
facilities over to the  BOARD'^^^ operation. 

(iv) lnspection - The BOARD shall, from time to time as it 
deems necessary, and at the BOARD'S own proper expense, have the right 
to inspect the DISTRICT'S facilities, during construction and as often 
thereafter as the BOARD may deem necessary for the purpose of deter- 
mining that the DISTRICT'S facilities are being constructed and operated 
in such a way as to minimize infiltration, to eliminate illegal sources 
of inflow into the system, to insure that excessive infiltration does 
not become a future problem and that sources of inflow are not illegally 
connected at some future time, and to determine to the BOARD'S satisfac- 
tion that discharges from the DISTRICT do not c0ntai.n sindustrial or 
other wastes which will detrimentally affect the CITY'S treatment pro- 
cess and facilities. Upon being advised by the BOARD of the presence of 
excessiye inflow or infiltration originating in the DISTRICT'S system, 
or of the presence of sewage in the DISTRICT'S system which is detri- 
mental t~ the operation of the BOARD'S facilities, the D'ISTRICT shall 
immediately proceed to correct such def i.ciencies in the most expeditious 
manner avai:lable:" 



(v) Review of operating rules and regulations - The DISTRICT 
shall submit to the BOARD for review, its rules and regulations and 
operating procedures, and shall adopt no such rule, regulation or opera- 
ting procedure which is contrary to the rules, regulations and operating 
procedures of the BOARD relating to illegal substances or connections, 
inflow, infiltration, storm water or other hazards to the plant's capa- 
city or operation, and which, in the BOARD'S opinion, would affect the 
operation of the BOARD'S facilities to the detriment of the CITY, the 
DlSTRlCT and the other users of the CITY'S facilities. The DlSTRlCT 
upon being advised by the BOARD of a conf 1 ict wi 1 1  promptly revise its 
rules, regulations and operating procedures to conform to the BOARD'S 
standards. The DlSTRlCT shall provide the BOARD with advance copies of 
any proposed change in its rules and regulations, and the BOARD shall 
provide the DTSTRICT with copies of its rules, regulations and operating 
procedures for the DISTRICT'S guidance. 

7 .  The parties hereto agree that at the appropriate time each will 
file and seek Public Service Commission approval of this CONTRACT and of 
appropriate tariff provisions establishing reasonable rules and regula- 
tions for the rendering of the services herein contemplated by the BOARD 
to the DISTRICT, and of rates and fees to be charged by the BOARD for 
such services and to be charged'by the DlSTRlCT to provide monies to pay 
for ,such services, it being agreed between the parties hereto that each 
shall take all necessary legislative and administrative action necessary 
to comply with the Commission's orders relating thereto, and tha't all 
such act ion .(incl ud.ing future rate orders) shall be deemed an amendment 
to this CONTRACT without futher action by the,parties hereto. 

0 
8. The CITY, the DISTRICT and the BOARD agree that the BOARD is 

empowered to act for and on behalf of the CITY in all matters relating 
to this CONTRACT. It is further agreed by all parties hereto that 
necessary amendments hereto will be promptly made at the appropriate 
times when Federal and State regulations make such amendments necessary 

0 or when they are required to permit the BOARD to operate its system as 
was intended by its design, and to discharge its obligations hereunder. 

9. The BOARD shall provide the necessary gravity sewers, pump 
stations and force.mains, to extend its Tygart Valley River interceptor 
in a westerly direction to the point at which the DlSTRlCT is to connect 
to the CITY'S system. The DISTRICT'S sewer shall be connect'ed to the 
CITY'S sewer at the point .along U. S. Route 250 designated by the BOARD, 
all at the DISTRICT'S expense and in accordance with the plans and 
specifications to be prepared by the BOARD'S engineer for the connection. 

It is understood by the parties hereto that the BOARD will not 
accept sewage from the DISTRICT, and the DISTRICT understands and agrees 
that. it will not be entitled to service from .the BOARD, until the BOARD'S 
secondary sewage treatment plant, which is to be constructed at the 
conf l uence of the 'Monongahela River and Buffalo Creek, under the BOARD'S 
Contract "D", has been constructed and placed in service. The estimated 



time of completion of the Fairmont Secondary Sewage Treatment Plant is 
June 30, 1983, and the DISTRICT agrees, to the extent possible given the 
need for agency approval and for State and Federal financial aid, to 
coordinate the construction schedule for its facilities so that they 
will come on the line at that time or as soon thereafter as is practical. 
The BOARD will, from time to.time, provide the DISTRICT with updates of 
the schedule for placing its sewage treatment plant in service and it 
will be the responsibility of the DISTRICT to modify its construction 
schedule to conform to any earlier or later completion dates should it 
become necessary, for any reason, for the BOARD to revise its plans for 
the date it will be placing its sewage treatment plant in service. 

10. Each party will proceed diligently with its respective plan- 
' ning, financing and construction with the objective that both projects, 

to the extent that it is possible to do so, will be completed according 
to the schedule out1 i ned in nine (9) above, and each shall keep the 
other fully informed. 

1 1 .  The DISTRICT'S service area is shown on the map attached here- 
to, which map is made a part of this CONTRACT, and it is agreed that the 
DISTRICT may extend its facilities within its area of service as the 
.need arises without futher consultation with, or consent from the BOARD, 
provided however, that in .the event flows from the DISTRICT exceed those 
allocated by this CONTRACT by more than ten percent (10%) for a period 
of one (1) year, the DlSTRlCT shall, if the BOARD deems it necessary to 
do so, then negotiate with the BOARD for additional treatment quotas and 
costs if the DISTRICT is unable to reduce its flow to within the allowed 
excess . 

12. The DISTRICT shall not accept sewage from, nor shall it' extend 
or allow its facilities to be extended to, any area outside of its 
service area unless it first obtains the BOARD'S written authorization 
to do so, which authorization will be forthcoming only after the DISTRICT 
has first provided the BOARD with full written disclosure of the extent 
of all such extension of service and the maximum flow which will be 
generated thereby. Conversely, the BOARD and the CITY agree not to 
accept sewage from areas outside the area of study for the.CITYIS facil- 
ity, which area is shown on a map attached hereto and made a part hereof, 
without the mutual consent of the parties hereto; provided however, that 
if the DISTRICT has not connected to the CITY'S system within five (5) 
years from the date hereof and at that time has no active plan for doing 
so, the BOARD may, if it so desires, then, or at any time thereafter, 
use the excess capacity reserved to the DISTRICT for providing service 
to other areas and this CONTRACT shall at that time become null and void 
and the Dl STRl CT shall have no further' rights thereunder, provided 
however, that the capacity for treatment reserved for the DISTRICT.shal1 
be reserved to the DISTRICT'S sole use so long as the DlSTRlCT has a 
grant pending from or an active project with the U.S. Environmental 
Protection Agency. 



13. T h e D l S T R l C T a g r e e s t o c o m p e n s a t e t h e ' C l T Y  fortheDISTRICTIS . 
prorata share of the, CITY'S local share of the cost of all betterments 
in the CITY'S system required to permit the ClTY to accept and treat the 
DISTRICT'S sewage. 

Such reimbursement may be in 1 ump sum by the Dl STRl CT at the time 
it constructs its facility or, in the alternate, through a monthly 
payment with interest at the rate or rates incurred by the' ClTY to 
obtain funds for its local share of the construction. 

The DISTRICT, upon one (1) years advance written notice to the 
BOARD, may, if it deems it to be to the DISTRICT'S benefit to do so, 
terminate and withdraw from this CONTRACT after it has fully compensated 
the ClTY for the cost of all betterments constructed by the ClTY for the 
DISTRICT'S benefit, but the DISTRICT shall not be entitled to recover 
any property or to receive any credit for unused facilities by reason of 
such action by the D'ISTRICT, nor shall it retain any rights to such 
betterments nor t,o a renewal' of this CONTRACT. 

, 

14. Unless terminated as here'inbefore provided, this CONTRACT shall 
run for twenty (20) years and may be renewed thereafter in ten (10) year 
increments for an additional twenty (20) years at the DISTRICT'S option, 
which renewals shall be deemed automatic unless the DISTRICT notifies 
the BOARD of its desire not to renew, such notice to be given in writing 
at a regular meeting of the BOARD during the six (6) months preceeding 
the effective date of each ten (1 0) year renewal. 

Thereafter, the CONTRACT may be extended by mutual agreement or 
renegotiated as may be dictated by the then existing needs of the par- 
ties hereto. 

' 15.. It shall be the duty of the BOARD in the operation of its plant 
to treat all wastes in such a manner as to produce a plant effluent 
which is in conformance with the effluent discharge requirement of the 
NPDES permit, and i t  is agreed between the parties hereto that the 
DISTRICT will be held harmless by the  CITY'^^^ the BOARD in any legal 
act ion or claims relating to eff 1 uent qua1 ity, it be'ing understood ,and 
agreed between the parties hereto that the DISTRICT shall otherwise have 
no authority or control over the operation of the plant or the quality 
of the plant's eff.1uent being discharged into the river. 

16. The DISTRICT agrees that it ,will comply with all EPA policies 
pertaining to user charge 'and industrial cost recovery, and that it will 
hold the ClTY and the BOARD harmless for any damages which may be proved 
to have been caused by reason of the DISTRICT'S 'noncompliance with such 
pol icies. 

17. All matters of controversy which may arise concerning corn- 
pli.a.nce of the parties .hereto with the provisions of this CONTRACT shall 
be resolved as follows: 



( i )  In the event of controversy arising by reason of an 
illegal discharge, or other illegal act by the DISTRICT, which may place 
the BOARD'S facilities or treatment process in jeopardy to the extent 

0 that substantial damages will result to the BOARD'S facilities, or that 
the BOARD will not be able to render treatment to the degree required by 
its discharge permit, the BOARD shall first notify the DISTRICT in 
writing hand delivered to the DISTRICT of the nature of the problem and 
of its potential impact on the BOARD'S operation, and request an irnrnedi- 
ate response as to what remedial action will be taken. 

n 
i-j 

(a) I n the event the probl em ,created by reason of an a1 1 edged 
illegal discharge or other alledged illegal act of the DISTRICT, the 
BOARD i s free to seek such lega.1 remedies as are avai lab1 e under ex- 
isting law. 

0 (b) The DISTRICT shall pay all of the cost of correction of 
any damage which the BOARD can show .to have been the result of such , .. 
illegal flow or other illegal act by the DISTRICT. 

( i i )  In the event of a controversy pertaining to rates and 
charges, such matters shall be resolved in accordance with the rules of 
the U. S. Environmental Protection Agency and of the West Virginia 
Public Service Commission as they may pertain thereto. 

IN WITNESS WHEREOF, the City of Fairmont has caused this CONTRACT ' 

to be signed on its behalf by Edwin C. Daley, City Manager, and its 
corporate seal to be affixed thereto by Lena C. West, its City Clerk, by 
authority of a resolution of the City Council of the City of Fairmont 
duly adopted on the 14th day of May, 1980, and 

IN WITNESS WHEREOF, the Sanitary Sewer Board of the City of Fairmont 
has caused this CONTRACT to be signed on its behalf by Edwin C. Daley, 
its Chairman and its seal to be affixed thereto by Clayton Goodman Ill, 

C its Secretary, by authority of a resolution of the Sanitary Sewer Board 
adopted on the 14th day of May, 1980, and ' 

IN WITNESS WHEREOF, the Whitehall Public Service District has 
caused this CONTRACT to be signed by John E. Barnes, its Chairman, and 
its corporate seal to be affixed thereto by Robert DeLorenzo, its 

0 Secretary; by authority of a resolution of its Board of Directors duly 
adopted on the 14th day of May, 1980. 

This CONTRACT is executed in three (3) copies with one (1) copy to 
each party hereto, each copy of which shall be deemed 'an'oi?i'ginal for 
a l 1 purposes. 

0 



S E A L  

ATTEST: 

,.', @.. ->d4j;f 
West, City Clerk 

S E A L  

THE ClTY OF FA1 RMONT, 
a municipal corporation. 

By : 
Edwin 'C. Daley , Y 
City Manager 

SANITARY SEWER BOARD OF THE 
ClTY OF FAIRMONT 

By : 
Edwin C. Daley f l  
Cha i rman 

ATTEST: 

c ' c  
clay& Goodman Ill, Secretary 

WHITEHALL PUBLIC SERVICE DISTRICT 

S E A L  

Approved as to correctness of form and content for the City of 
Fairmont this the 14th day of May 

Approved as to correctness of form and content for the Sanitary 
Sewer Board of the City of Fairmont thi 17 the 14th day of May, 1980. 

~ e c k ~ e  W. ~a # ,  Its Attorney 

Approved as to correctness of form and 
P,ublic Service District this the 14th day o 



1 STATE OF WEST VIRGINIA 

COUNTY OF MARION, TO WIT: 

, I ;  George A. Mason, a Notary Public in and for the State and County 
aforesaid, certify that Edwin C. Daley, Lena C. West, Clayton Goodman 
I l l ,  John E. Barnes, Robert DeLorenzo, George R. Higinbotham, George W. 
May and Alfred J. Lemley, whose names are signed to the CONTRACT FOR 
TREATMENT BY THE CITY OF FAIRMONT OF SEWAGE FROM WHITEHALL PUBLIC SER- 
VICE DISTRICT entered into 'by the City of Fairmont, The Sanitary Sewer 
Board of the City of Fairmont, and Whitehall Public Service District, 
and dated the 14th day of May, 
me.in my said County this the 

My commission Expires: 

April 14, 1986 



THIS AGREEMENT, made this 9th day of January , 2004, by and 

between the City of Fairmont Sanitary Sewer Board, a public board of the City of Fairmont, West 

Virginia, a municipal corporation, (hereafter Board) and the Town of Barrackville, a West Virginia 

municipal corporation, (hereafter Town). 

WHEREAS, Town owns and operates a sanitary sewer collection and transmission system; 

WHEREAS, the Board owns and operates-a public sanitary sewer utility which provides for 

the collection, transmission and treatment of sewerage to individual, commercial, industrial and bulk 

rate customers within the corporate limits of said City and its environs located in Marion County, 

West Virginia; 

WHEREAS, since 1991, the Town has contracted with the Board for certain services relating 

to the operation, maintenance and administration of the Town's sanitary sewer coilection and 

transmission system pursuant to the terms of that certain Agreement dated April 25, 1991; 

WHEREAS, the Town desires to continue its relationship with the Board and to provide for 

the operation, maintenance and administration of the Town's system by the Board; 

WHEREAS, the Board desires to continue its relationship with the Town; 

WHEREAS, by Ordinance duly adopted on the 18th day of November ,2003, the 

Council for the Town of Barrackville did approve the form of this Agreement; and 

WHEREAS, by Ordinance duly adopted on the % day of December _, 2003, upon 

the recommendation of the Sanitary Sewer Board's Board ofDirectors, the Council for the City of 

Fairmorlt did approve the form of this Agreement. 



NOW THEREFORE THIS AGREEMENT WITNESSETH: That for and in consideration 

of the aforementioned recitals, the terms and conditions hereinafter set forth, and with intent to be 

Iegally bound hereby, the City ofFairrnont Sanitary Sewer Board (hereinafter Board) and the Town 

of Barrackville (hereinafter Town) covenant and agree as follows: 

A. The Board Agrees: 

1. To provide the limited services described herein to and for the Town in the 

operation and conduct of the collection and transmission of sewerage within the Town's system 

(hereafter the system or sewer system), including any betterments, improvements, additions, or 

deletions, which as of the date of this agreement has been defined as consisting of approximately: 

(a) 49,500 lineal feet of sewer lines; 

(b) 200 manholes; and 

(c) 6 lift stations. 

2. To provide routine, day to day, operation and maintenance of the system as the 

same shall be deemed necessary in the sole discretion of the Board, including, but not limited to, 

collection pipelines and rights ofway, pump stations, and anyJaI1 other facilities owned by the Town 

during the term of this Agreement. These services shall include routine operation, routine 

preventative maintenance, and to the extent reasonably possible maintenance of system mapping. Any 

obligation on the part of the Board to provide routine operation and maintenance services shall be 

dependent upon the availability of sufficient Town knds and revenues for same. 

3.  To provide repair services as the same shall be deemed necessary by the Board. 

Repair services shall be considered as any unplanned work on the system that may be necessary to 

ensure continued, safe and compliant sewerage collection and transmission for the customers of the 



Town and routine installation of new sewer services which do not require a certificate of convenience 

and necessity from the Public Service Commission of West Virginia. Any obligation on the part of 

theBoard to provide repair services shall be dependent upon the availability of sufficient Town fbnds 

and revenues for same. 

4. To provide routine administrative services necessary to conduct the daily business 

of providing routine sewer service to the Town. These services are: billing customers; receiving 

customer payments; payment of all expenses associated with the operation, maintenance, and repair 

of the system, including payment of any periodic payments required by any long term capital bond 

indentures, provided however that the Board shall only be obligated to make such payments from 

the Town's revenues; delinquent account collection; budget forecasting; joblproject cost analysis; 

routine legal services; and support of audit preparation relating to the sewer system. 

5. To provide to the Town periodic reports of revenues and expenditures relating to 

its system as the Board deems necessary or as the same may be requested by the Town. 

6 .  In consultation with the Town and at Town's request, to provide advice, 

recommendations and assistance with regard to extraordinary work on or to the system. 

Extraordinary work shall include, but not be limited to, replacement of any capital asset and/or tasks 

that require resources and/or staff that must be obtained from a third party or any activity for which 

the PubIic Service Commission of West Virginia requires the issuance of a certificate of convenience 

-and necessity. Any obIigation on the part of the Board to conduct extraordinary work activities shall 

be dependent upon the availability of sufficient Town knds and revenues for same. 

7. In consultation with the Town and at Town's request, to provide advice, 

recommendations and assistance with regard to system expansion activities. System expansion 



activities shall include, but not be limited to, installation of main line extensions and special system 

mapping or any activity for which the Public Service Commission of West Virginia requires the 

issuance of a certificate of convenience and necessity. Any obligation on the part of the Board to 

conduct system expanding activities shall be dependent upon the availability of sufficient Town knds 

and revenues for same. 

8. In consultation with Town and at Town's request, to provide advice, assistance 

and recommendations to the Town regarding the Town's obligation to obtain and maintain any and 

all permits which may be necessary for the operation of the sewer system, including any national 

polIution discharge elimination system (NPDES) permit 

9. To perform all its obligations set out in this Agreement in accordance with and in 

compliance with all relevant federal, state, and local statutes, regulations and ordinances. 

B. The Town Agrees: 

1. To compensate the Board for services rendered hereunder and for materials, 

equipment and labor, in accordance with the rates, fees and charges established by the Board £+om 

time to time. 

2. To indemnify and hold harmless the Board £i-om any and all liability arising from 

the maintenance and/or operation of the sewerage system by the Board, and to protect, defend and 

indernnifjl and hold the City of Fairmont and the Board and the members thereof, their officers, 

agents, representatives and employees, completely harmless fiom and against any claims, action or 

judgments arising by reason of the injury or death of any person or damage to or loss of property, of 

any nature whatsoever arising out of operation, maintenance and administration ofthe system, unless 

the injury, death or loss or damage is caused by the negligence of the City of Fairmont, its Sanitary 

4 



Sewer Board or its officers, agents, employees or representatives. The Town's obligation to 

a indemnify and hold the Board and the City hannless shall extend to indemnification for all reasonable 

costs for investigation and defense of any claim (including but not limited to, attorney fees, court 

costs, and expert fees). The Town shall give the Board reasonable notice of any such claim or action. 

The provisions of this paragraph shall survive the expiration or earlier termination of this Agreement. 

3. To procure and maintain in force during the term of this agreement a public 

liability policy of insurance with a solvent insurer with coverage adequate to  protect against liability 

for damage claims arising out of incidents occurring or arising out of the operation, maintenance or 

administration of the system in the amount ofnot less than $1,000,000.00, and the Town shall name 

the City of Fairmont and the Board as additional insureds. The Town shall supply the Board with 

evidence of such insurance, If the Town fails to provide evidence of such insurance or fails to 

procure and maintain in force the necessary insurance or requests that the Board procure same, the 

Board shall procure such insurance and pay the premium therefor from the revenues collected from 

the sewer system. 

4. To direct that all monies collected by the Board from the operation of Town's 

system shall be applied to and used in the operation, maintenance, repair and administration of the 

system. 

5. To establish from time to time such customer rates, fees and charges for sanitary 

sewer services which are recommended by the Board and its agents and employees and which may 

be necessary and adequate to meet the required debt service coverage mandated by any bond 

indenture and to provide for and meet all operating, maintenance and administrative expenses. 



6 .  To provide to the Board any and all operation and maintenance manuals, as built 

drawings, system maps, plats and records regarding the system. 

7. For purposes of fulfilling the Board's obligations hereunder, to allow the Board 

access and control ofthe operation and maintenance of the system; however, acknowledging the fact 

that the Board's primary objective is to operate the sanitary sewer treatment plant and collection 

system that serves the City ofFairmont and that the City ofFairmont's system shall have priority with 

regard to operation, maintenance and repair. 

8. To obtain and maintain any and all permits which may be necessary for the 

operation of the sewer system and in doing so, the Town covenants and agrees that it shall be solely 

and exclusively responsible for obtaining and maintaining any and all permits which may be required 

by and federal, state or local statute, rule, regulation or ordinance, including any nationaI pollution 

discharge elimination system (NPDES) permit. Town further covenants and agrees that it shall be 

solely liable and answerabIe for any and all fines, damages and liabilities which may be imposed or 

assessed by any federal, state or local administrative agency or court having jurisdiction to do so for 

the Town's failure to obtain and maintain any and all permits which may be required by any federal, 

state or local statute, rule, regulation or ordinance, including any national pollution discharge 

elimination system (NPDES) permit. The Town hrther covenants and agrees that it shall protect, 

defend, indemnify and hold the City of Fairmont and the Board and the members thereoc their 

officers, agents, representatives and empl~yees harmless of and from any and all liability arising from 

the Town's failure to obtain and maintain a11 such permits and from and against any and all fines, 

damages or liabilities resulting from such failure. The Town shall give the Board reasonable notice 

of any violation, claim or action regarding any permit or lack thereof. The provisions of this 



paragraph shall survive the expiration or earlier termination of this Agreement 

C. The Board and the Town Agree That: 

1. If at any time during the initial term of this agreement or during any renewal period, 

the Board determines in its sole discretion that it desires to dissolve the relationship, or the Town 

detennines in its sole discretion that it desires to dissolve the relationship, then, in such event, either 

party hereto shall have the right to terminate this contract, without Liability except for work 

performed, debts incprred or matters which arose prior to the date of termination. In the event that 

either party shaU desire to terminate said contract, the terminatingparty shall provide sixty (60) days 

written notice of its intention to do so to the non-terminating party . If such notice is served, this 

Agreement shall be terminated on the 61" day next preceding the date of service of such notice. 

2. The Town's customers shall not be deemed or considered the Board's customers 

for any purpose and no relationship shall be deemed to be created between the Board and the Town 

other than described herein. 

3. The operation of the Town's sewer system is not a joint venture between the 

Board and the Town and the Board and the Town shall not be deemed to be co-partners or co- 

venturers for any purpose. It is covenanted and agreed that for all purposes, the Town is and shall 

be the sole owner and operator of its sewer system and the Board shall not have any duties, 

responsibiIities or obligations, express or implied, other than the limited duties, responsibilities and 

obligations as hereinbefore set forth. 

4. The West Virginia Public Service Commission's Rules and Regulations for the 

Government of Sewer Utilities now, or as hereafter promulgated shall be binding on the partes and 

shall govern their relationship to the extent that said Rules may apply. 



5. At any time during the term of this Agreement, the Board, upon thirty (30) days 

notice, may require the Town to deposit with it a minimum cash deposit to secure the payment of the 

services provided herein in an amount not to exceed three (3) times the estimated cost of the monthly 

1 operation, maintenance and administration expenses relating to the system as determined by a two 

(2) year average of such costs. As part of the consideration for this Agreement, the Board shall not 

be required to pay to the Town any interest upon the amount of the deposit so made and the Town 

1 expressly covenants and agrees to waive the payment of any such interest. 

6. Neither this Agreement, nor any interest or claim arising hereunder shall be 

assignable or transferable by either party without the prior written consent of the other, which consent 
, 

shall not be unreasonably withheld. Subject to the foregoing, this Agreement shall be binding upon 

the Board and the Town and their respective successors in interest. 

7. The Term of this Agreement shall be for aperiod of one (I) year from the date first 

above written. At the expiration of the initial one (1) year term, this Agreement shall automatically 

renew for like periods of one (1) year each, until either party shall elect to terminate this Agreement 

) in accordance with the provisions of Paragraph (C) (1) above. 

8. The failure of any party or parties to enforce at any time any right or privilege 

under this Agreement shall in no way constitute or be construed as awaiver ofthat or any other right 

I 

or privilegeunder this Agreement, nor shall it affect in any way the validity and full enforceability of 

this Agreement and each and every provisions thereby. No waiver of any right or privilege under this 

Agreement shall operate as a waiver of any other breach of that or any other provision of this 

Agreement, and no waiver of any remedy for any such breach shall operate as a waiver of any other 

remedy for such breach. 



9. This Agreement may be executed in several counterparts, each of which will be 

deemed to be an original, and not be necessary in making proof of this Agreement to produce or 

account for more than one of such counterparts. 

10. This Agreement is the entire agreement between the parties hereto, and 

supersedes any prior agreements between the parties hereto, either oral or written. 

1 1. Should any provisions of this Agreement be declared void and unenforceabie by 

any regulatory agency or a court of law, it is the intention of the parties to give full force and effect 

to the remaining provisions. 

12. All notices given pursuant to this Agreement shall be deemed effective upon 

placing same in the hands of the United States Postal Service, certified or registered mail, return 

receipt requested, as follows: 

The City of Fairmont Sanitary Sewer Board 
City County Complex 
200 Jackson Street 
P.O. Box 1428 
,Fainnon< WV 26554 

Town of Barrackville 
C/o Mayor 
P.0, Box 9 
Barrackville, WV 265 59 

Or, such other address as may be provided in writing to the other party. 



IN WITNESS WHERIEOF, each ofthe parties hereto has caused this Agreement to be duly 

executed on its behalfby its proper officer duly authorized as of the day and year first above written. 

THE CITY OF FAIRMONT SANlTARY SEWER BOARD 

/y&$&,lJ By: 
Its ~ h a h a n  / 

Attest&,? .AJ 
Secretary 

TJ3E T O W  OF BARRACKVILLE, 

Town Recorder 



STEPTOE & 
JOHNSON 

C P L L C  

ATTORNEYS AT LAW 
~larkrb& Cha+.sron Morganrown Maninsburg Wheeling Hunringron 

Chase Tower, Eighth Floor Writer's Contact Information 

P.O. Box 1588 (304) 353-8196 - Telephone 
Charleston, WV 25326-1588 

(304) 353-8181 - Fax 
John.Sturnp@steptoe-johnson.com 

October 16, 2007 

- City of Fairmont 
Sewer Revenue Bonds, Series 2007 A 

(West ,Virginia SRF Program) 
;<, .;; . , '  ,.. ..., ;:.::.: 

CERTIFIED MAIL - RETITRN RECEIPT REOUESTED 

Internal Revenue Service 
Internal Revenue Service Center 
Ogden, Utah 84201 

Ladies and Gentlemen: 

Enclosed herewith is a completed and executed Internal Revenue Service Form 8038-G 
and a file copy thereof with regard to the above-captioned issue. Please file the original form in the 
appropriate Internal Revenue Service records and return the copy marked in red as the "File Copy" to me 
(after acknowledging receipt of the same) in the enclosed self-addressed envelope. 

Thank you for your attention to this letter. If you have any questions regarding any of the 
issues set forth herein, or if I can be of any service, please do not hesitate to call. 

My best regards. 

. . .  % .  Very truly yours, 

JCSI~SI 
Enclosure 



OMB NO. 1545-0720 
(Rev. November 2000) 

11 17 Education . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
12 Health and hospital . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . .  13 Transportation 
14 Public safety. . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . .  15 Environment (including sewage bonds) 
16 17 Housing . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
17 Utilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
18 17 Other. Describe B 

, I , 
1 $ 5,577,760 1 $ , 5,577,760 1 12.177 years I 2.003 % 

Uses of Proceeds of Bond lssue (including underwriters' discount) 
22 Proceeds used for accrued interest . . . . . . . . . . . . . . . . . . . . .  

. . .  23 lssue price of entire issue (enter amount from line 21, column (b)) 
24 Proceeds used for bond issuance costs (including underwriters' discount) , 

. . . . . . . . . . . .  25 Proceeds used for credit enhancement 

31 Enter the remaining weighted average maturity of the bonds to be currently refunded . . .  b nla years 
32 Enter the remaining weighted average maturity of the bonds to be advance refunded . . .  P nla years 
33 Enter the last date on which the refunded bonds will be called . . . . . . . . . . .  b nla 
34 Enter the date(s) the refunded bonds were issued b nla 
'. m - ~ i s c e l l a n e o u s  

35 Enter the amount of the state volume cap allocated to the issue under section 141 (bj(5) . . .  
36a Enter the amount of gross proceeds invested or to be invested in a guaranteed investment contract (see instructions) 

b Enter the final maturity date of the guaranteed investment contract P 

35 
36a m, 

-0- 
-0- 

37 Pooled financings: a Proceeds of this issue that are to be used to make loans to other governmental units .37a -0- 

b If this issue is a loan made from the proceeds of another tax-exempt issue, check box P and enter the name of the 
issuer b and the date of the issue b 

38 If the issuer has designated the issue under section 265(b)(3)(B)(i)(lll) (small issuer exception), check box . . .  17 
39 If the issuer has elected to pay a penalty in lieu of arbitrage rebate, check box . . . . . . . . . . . .  b C] 
40 If the issuer has identified a hedge, check box . . . . . . . . . . . . . . . . . . . . . . .  . Po 

Sign 
Here 

Under penalties of perjury, I declare that 1 have examined this return and accompanying schedules and statements, and to the best of my knowledge 
and belief, they are true, correct, and complete. 

I *Bm ignaturgof Auer 's  8k authorized representative Date 1 Type or print name and title 
S c o t t  Sea rs ,  M a y o r  

For Paperwork Reduction Act Notice, see page 2 of the Instructions. Cat. No. 63773s Form 8038-G (Rev. 11-2000) 

@ 




