GAULEY RIVER PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS, SERIES 2007 A
(WEST VIRGINIA INFRASTRUCTURE FUND)

Closing Date: November 13, 2007
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SUPPLEMENT TO THE WEST VIRGINIA CODE, AS INDICATED BY THE
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ARTICLE 13A

PUBLIC SERVICE DISTRICTS FOR WATER,
SEWERAGE AND GAS SERVICES

Section
16-13A-1. Legislative findings,
16-13A-1a. Jurisdiction of the public service commission. .
16-13A-1b. County commissions to develop plan to create, consolidate, mexjge, ex-
pand or dissolve public service districts. o
16-13A~1c.  General purpose of districts. i
16-13A-2. Creation of districts by county commission; enlargmg, reducing, m brging,
‘ or dissolving district; consolidation; agreements, etc.; infringing upon
powers of county commission; filing list of members and distric wlt}f
the secretary of state.
16-13A-3. District to be a pubhc corparation and political subd1v1$1on, owers
thereof; public service boards. ,
16-13A-3a. Removal of members of public service board. b
16-13A4. Board chairman; members’ compensation; procedure; district narhe, -+
16-13A-5. General manager of board.
16-13A-6. Employees of board.
16-13A-7. Acquisition and operation of district properties. 1
16-13A-8. Acquisition and purchase of public service propertles right of eminent
domain; extraterritorial powers. :
16-13A-9. Rules; service rates and charges; discontinuance of service; reguired
water and sewer connections; lien for delinquent fees.
16-13A-9a.  Limitations with respect to foreclosure.
16-13A-10. Budget. »
16-13A~11.  Accounts; - audit.
16-13A-12.  Disbursement of district funds.
16-13A-13. Revenue bonds.
16-13A-14.  Items included in cost of propertles
16-13A-15. Bonds may be secured by trust indenture.
16-13A-16.  Sinking fund for revenue bonds.
16-13A-17.  Collection, etc., of revenues and enforcement of covenants; default} suit,
etc., by bondholder or trustee to compel performance of dutie$; ap-
pointment and powers of receiver.
16-13A-18.  Operating contracts.
16-13A-18a. Sale, lease or rental of water, sewer, stormwater or gas system by dlif.trict;;
distribution of proceeds. - o *
16-13A-19. Statutory mortgage lien created; foreclosure thereof.
16-13A-20. Refunding revenue bonds. -
16<-13A-21.  Complete authority of article; liberal construction; district to be public
instrumentality; tax exemption. ‘
16-13A-22. Validation of prior acts and proceedings of county courts for creation of
districts, inclusion of additional territory, and appointment of members
. - of district boards. :
16-13A-23.. Validation of acts and proceedings of public service boards.
16-13A~24. . Acceptance of loans, grants or temporary advances.
16-13A-25. Borrowing and bond issuance; procedure.

Administrative Code References

Sewer utilities regulations, see W. Va. Code St. R. § 150-5-1 et seq.
522




‘WATER, SEWER & GAS PUBLIC SERVICE DISTRICTS §16-13A-1
Note 1

§ 16-13A-1. Legislative findings

The Legislature of the state of West Virginia hereby determines and finds that
the present system of public service districts within the state has provided a
valuable service at a reasonable cost to persons who would otherwise have been
unable to obtain public utility services. To further this effort, and to ensure
that all areas of the state are benefiting from the availability of public service
district utility services and to further correct areas with health hazards, the
Legislature concludes that it is in the best interest of the public to implement
better management of public service district resources by expanding the ability
and the authority of the public service commission to assist public service
districts by offering advice and assistance in operauonal financial and regula-
tory affairs.

In addition to the expanded powers which shall be given to the public service
commission, the Legislature also concludes that it is in the best interest of the
public for each county commission to review current technology available and
consider consolidating existing public service districts where it is feasible and
‘will not result in the interference with existing bond instruments. Further, if
such consolidation is not feasible, the Legislature finds that it is in the best
interest of the public for each county commission to review current technology
available and consider consolidating or centralizing the management of public
service districts within its county or multi-county area to achieve efficiency of
operations. The Legislature also finds that additional guidelines should be
imposed on the creation of new public service districts and that county
commissions shall dissolve inactive public service districts as hereinafter pro-
vided. The Legislature also finds that the public service commission shall
promulgate rules and regulations to effectuate the expanded powers given to
the commission relating to public service districts.

Acts 1953, c. 147; Acts 1980, c. 60; Acts 1986, c. 81.

Cross References

County courts, authority to make grants for water and sewer systems, see § 7-1-3t.

Library References

Key Numbers - Encyclopedias
Counties &=18. ~ C.J.S. Counties §§ 31 to 33.

Municipal Corporations €25 to 6. . .
Public Utilities &145. C.J.S. Municipal Corporations § 12.

Westlaw Key Number Searches: 104k18; C.J.S. Public Utilities §§ 18, 65 to 67.
268k5 to 268k6; 317Ak145.

Notes of Decisions

In general 2 Validity 1
Admissibility of evidence 8
Construction and application 3

Costs 9 1. Validity

Creation and enforcement of liens 7 Title of act authorizing creation of public ser-
Eminent domain powers 4 vice districts in connection with acquisition,
Property of public service district 5 . construction, maintenance, operation, improve-
Rates and charges for service 6 : ment and extension of properties supplying wa-
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§ 16-13A-1

Note 1

ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional
requirements. Acts 1953, c. 147; Const. art. 6,
§ 30. State ex rel. McMillion v. Stahl, 1955, 89
S.E.2d 693, 141 W.Va. 233. Statutes & 123(3)

Statute authorizing creation of public service
districts violates no provision of State Constitu-
tion, nor is it violative of Fourteenth Amend-
ment to United States Constitution. Act 1953,
c. 147; U.S.C.A.Const. Amend. 14. State ex rel.
McMillion v. Stahl, 1955, 89 S.E.2d 693, 141
W.Va. 233. Constitutional Law & 278(2)

In statute authorizing creation of public ser-
vice districts, provision for delinquent fixed
rates and charges for services rendered to be
lien on premises served was not unconstitution-
al as depriving owners of property without due
process of law or as violating Fourteenth
Amendment of United States Constitution or
applicable provisions of State Constitution.
Acts 1953, c. 147, § 1 et seq.; Const. art. 3, §§ 9,
10; U.S.C.A.Const. Amend. 14. State ex rel.
McMillion v. Stahl, 1955, 89 S.E.2d 693, 141
W.Va. 233. Constitutional Law € 300(1)

Statute authorizing creation of public service
districts does not, in so far as it requires County
Court to define territory to be included in public
service district and appoint a board to govern
same in first instance, involve unconstitutional
delegation of judicial functions to the County
Court, Acts 1953, c. 147, Const. art. 8, § 24.
State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d
693, 141 W.Va. 233, Constitutional Law & 56

2. In general :

A public service district may be created for
the purpose of furnishing water or sewer ser-
vices, or both water and sewer services. Code,
16-13A-1. Canyon Public Service Dist. v. Tasa
Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.
Municipal Corporations & 5

Creation and operation of water or sanitary
districts or authorities by issuance of revenue
bonds payable from revenues are authorized.
Code, 16-13A-1 et seq. State ex rel. Appala-
chian Power Co. v. Gainer, 1965, 143 S.E.2d
351, 149 W.Va. 740. Health And Environment
& 4

3. Construction and application

A public service district is a public corpora-
tion and does not come within constitutional
provision which in substance provides that all
corporations shall be created by general laws
and which is applicable to private corporations.
Acts 1953, c. 147, § 1 et seq.; Const. art. 11, § 1.
State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d
693, 141 W.Va. 233. Statutes & 80(3)

4. Eminent domain powers
Where notice, hearing and order with respect
to creation of public service district considered

524

PUBLIC HEALTH

only the question of furnishing water, such dis.
trict was created only for the purposés of fys.
nishing water services, and had no power tq
condemn real estate for sewerage &(acilities‘

Code, 16-13A-1, 16-13A-2. Canyon Pyblic Ser.
vice Dist. v. Tasa Coal Co., 1973, 195 SE.2q
647, 156 W.Va. 606. Eminent Domajn & 33

Condemnation by public service disttict is not
a taking of private property for private use in
violation of applicable constitutional grovision.
Const. art. 3, § 9. State ex rel. McMillion v.
Stahl, 1955, 89 S.E.2d 693, 14} W.\Va. 233,
Eminent Domain & 13

5. Property of public service district

Property of public service district s public
property used for public purposes, and, under
constitutional provision that public jproperty
shall be exempt from taxation, statute huthoriz-
ing creation of public service districts and
granting tax exemption was not violative of con-
stitutional provision requiring that taxation be
equal and uniform throughout state. Agcts 1953,
c. 147, § 1 et seq.; Const. art. 10, § 1. | State ex
rel. McMillion v. Stahl, 1955, 89 S.H.2d 693,
141 W.Va. 233. Taxation & 194
6. Rates and charges for service

Relief under Federal Securities Act{of 1933
was not adequate or sufficient remedy for relief
sought by corporations holding sewer| revenue
bonds of public ‘service district in mandamus
proceeding to compel district to establish and
collect rates for services rendered by district
sufficient to provide for all operatidnal and
maintenance expenses, to pay, when due, prin-
cipal and interest of revenue bonds iksued by
district, and to file tariff reflecting sucH charges
with Public Service Commission, and 4ny relief
afforded under provisions of federal statute
could not supersede relief which could be grant-
ed in mandamus proceeding. Securitibs Act of
1933, § 1 et seq., 15 U.S.C.A. § 77a et seq.;

© Code, 16-13A-1 et seq. State ex rel{ Allstate

S.E.2d 102, 151 W.Va. 207. Mandamu} & 3(8)

Corporations holding sewer revenue bonds of
public service district, a public corporgtion and
political subdivision of state, had right{by man-
damus to enforce and compel district ahd mem-
bers of the Public Service Board to dstablish,
charge and collect rates for services rendered
by district sufficient to provide for all operation-
al and maintenance expenses, to pay, when due,
principal and interest of revenue bonds issued
by district, and to file tariffs reflecting such
charges with Public Service Commission.
Code, 16-13A-1 et seq., 16-13A-9; 16{13A-10,
16-13A-13, 16-13A-17. State ex rel! Allstate
Ins. Co. v. Union Public Service Dist., 1966, 151
S.E.2d 102, 151 W.Va. 207.. Mandamu$ & 110

Ins. Co. v. Union Public Service Dist., 1E66, 151




WATER, SEWER & GAS PUBLIC SERVICE DISTRICTS § 16-13A-1a

It was ministerial duty of chairman of public
service board of public service district to sign
"revenue bonds and to assist in effectuating their
issuance, and in view of constitutionality of stat-
ute authorizing creation of the public service
board, relator’s showing of legal right to require
performance of such duty, was sufficient and
writ of mandamus would issue. Acts 1953, c.
147. State ex rel. McMillion v. Stahl, 1955, 89
S.E.2d 693, 141 W.Va, 233. Mandamus & 103

7. Creation and enforcement of liens

Public service district’s failure to docket no-
tice of lien prior to date purchaser recorded
deed of trust prevented district from enforcing
sewer lien against purchaser. Code, 16-13A-9,
38-10C-1. McClung Investments, Inc. v. Green
Valley Community Public Service Dist., 1997,
485 S.E.2d 434, 199 W.Va. 490. Municipal
Corporations & 712(7)

Public service district liens must be docketed

to be enforceable against purchaser of property
for valuable consideration, without notice.
Code, 16-13A-9, 38-10C-1. McClung Invest-
ments, Inc. v. Green Valley Community Public
Service Dist., 1997, 485 S.E.2d 434, 199 W.Va,
490. Gas e 14.6

Statute authorizing creation of public service
districts confers upon public service board au-
thority to create mortgage lien on the property
of public service district, and action of legisla-

ture conferring such authority was within the
legislature's power. Acts 1953, c. 147; Const.
art. 10, § 8. State ex rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233 Mun1c1-
pal Corporations € 222

8. Admissibility of evidence

Extrinsic evidence relating to background and
negotiations with regard to forming a public
service district were not admissible in regard to
construction of a contract for furnishing of wa-
ter, where contract language was clear and un-
ambiguous that district was to furnish water as
customer should require. Berkeley County
Public Service Dist. v. Vitro Corp. of America,
1968, 162 S.E.2d 189, 152 W.Va. 252. Evi-
dence & 448

9. Costs
Costs of proceeding whereby consm\monahty

‘of statute authorizing creation of public service
- districts was tested would not be taxed against

defendant who was chairman of public service
board and who, honestly and in good faith,
though mistakenly, endeavored to perform his
duty in refusing to sign revenue bonds, and
each litigant would pay his own costs.. Acts
1953, c. 147. State ex rel. McMillion v. Stahl,
1955, 89 SE2d’ 693, 141 WVa 233 Manda—
mis € 190

L

§ 16-13A-1a. Jurisdiction of the pubhc servnce commission

The jurisdiction of the public service commission relating to pubhc service
districts shall be expanded to include the following powers, and such powers
shall be in addition to all other powers of the public service commission set

forth in this code:

(a) To study, modify, approve, deny or amend the j:)lans_ created under
section one-b of this article for consolidation or merger of public service
districts and their facilities, personnel or administration;

(b) To petition the appropriate circuit. court for the removal of a public
service district board member or members; and .

-(c) To create by general order a separate division w1thm the public service
commission to provide assistance to public service districts in technologlcal
operational, financial and regulatory matters.

Ac;s 1986, c. 81.

Library References

Key Numbers
Public Utilities ©=145.
Westlaw Key Number Search: 317Ak145.

Encyclopedias
C.1.S. Public Utilities §§ 18, 65 to 67.
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§ 16-13A-1a PUBLIC HEALTH

Notes of Decisions .
In general 1 1995, 464 S.E.2d 777, 195 W.Va. ljf‘. Public

Utilities & 123
Legislature sought to establish in Public Ser.

Statute clearly and unambiguously gives Pub-  vice Commission (PSC) governme tal entity
lic Service Corri'mlsswn (PSC%upower to reduce  Which would protect public from unfair rates
or increase utility rates whenever it finds that 2and prac'gces'l:!y' public L}txlxtxes and SO ensure
existing rate is unjust, unreasonable, insuffi- that P‘{bhc utilities are given competitive return
cient, or unjustly discriminatory or otherwise in  for their stockholders. Code, 24-2-3) State ex
violation of any provision of legislation govern- rel. Water Development Authority v.|Northern
ing Commission. Code, 24-1-1 et seq., 24-2-3. Wayne County Public Service Dist., 1995, 464
State ex rel. Water Development Authority v. S.E.2d 777, 195 W.Va. 135. Public Utilities e
" Northern Wayne County Public Service Dist., 123 -

1. In general

§ 16-13A-1b. County commissions to develop plan to create, cornsolldate,
merge, expand or dissolve public service districts

Each county commission shall conduct a study of all public service distn’ctg
which have their principal offices within its county and shall develop a plan
relating to the creation, consolidation, merger, expansion or dissolution|of such
districts or the consolidation or merger of management and administrative
services and personnel and shall present such plan to the public|service
commission for approval, disapproval, or modification: Provided, That withiﬁ
ninety days of the effective date of this section each county commissior in this
state shall elect either to perform its own study or request that the public
service commission perform such study. Each county commission ele¢ting to
perform its own study has one year from the date of election to present such
plan to the public service commission. For each county wherein the|county
commission elects not to perform its own study, the public service commission
shall conduct a study of such county. The public service commission shall
establish a schedule for such studies upon a priority basis, with those counties
perceived to have the greatest need of creation or consolidation of} public
service districts receiving the highest priority. In establishing the priority
schedule, and in the performance of each study, the bureau of public health and
the division of environmental protection shall offer their assistance and ¢ooper-
ation to the public service commission. Upon completion by the public service
commission of each study, it shall be submitted to the appropriate |county
commission for review and comment. Each county commission has six months
in which to review the study conducted by the public service co
suggest changes or modifications thereof, and present such- plan to the| public
service commission. All county plans, whether conducted by the |county .
commission itself or submitted as a result of a public service commission study,
shall, by order, be approved, disapproved or modified by the public ervice
commission in accordance with rules promulgated by the public ser¥ice comi-
mission and such order shall be implemented by the county comrx‘ussmn

Acts 1986, c. 81; Acts 1994, c. 61.

Cross References

Public Service Commission, participation in studies, see § 24-1-1b.
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WATER, SEWER & GAS PUBLIC SERVICE DISTRICTS § 16-13A-1c

. Library References
Key Numbers : Encyclopedias

Counties €18, 47. C.J.S. Counties §§ 31 to 33, 70 to 73.
Westlaw Key Number Searches: 104k18; :
104k47.

§ 16-13A-1c. General purpose of districts

~ Any territory constituting the whole or any part of one or more counties in
the state so situated that the construction or acquisition by purchase or
otherwise and the maintenance, operation, improvement and extension of,
properties supplying water, sewerage or stormwater services or gas distribution
services or all of these within such territory, will be conducive to the preserva-
tion of the public health, comfort and convenience of such area, may be
constituted a public service district under and in the manner provided by this
article. The words "‘public service properties,” when used in this article, shall
mean and include any facility used or to be used for or in connection with: (1)
The"diversion, development, pumping, impounding, treatment, storage, distri-
bution or furnishing of water to or for the public for industrial, public, private
or other uses (hérein sometimes referred to as “‘water facilities’); (2) the
collection, treatment, purification or disposal of liquid or solid wastes, sewage
or.industrial wastes (herein sometimes referred to as ‘‘sewer facilities” or
“landfills’); (3) the distribution or the furnishing of natural gas to the public for
industrial, public, private or other uses (herein sometimes referred to as “‘gas
utilities or gas system‘); or (4) the collection, control or disposal of stormwater
(herein sometimes referred to as ‘‘stormwater system’ or ‘‘stormwater sys-
tems’’), or (5) the management, operation, maintenance and control of storm-
water and stormwater systems (herein sometimes referred to as ‘“‘stormwater
management program’’ or ‘‘stormwater management programs’’). As used in
this article “‘stormwater system’’ or ‘‘stormwater systems’’ means a stormwater
system in its entirety or any integral part thereof used to collect, control or
dispose of stormwater, and includes all facilities, structures and natural water
courses used for collecting and conducting stormwater to, through and from
drainage areas to the points of final outlet including, but not limited to, any and
all of the following: Inlets, conduits, outlets, channels, ponds, drainage ease-
ments, water quality facilities, catch basins, ditches, streams, gulches, flumes,
culverts, siphons, retention or detention basins, dams, floodwalls, pipes, flood
control systems, levies and pumping stations: Provided, That the term ‘“‘storm-
water system’’ or ‘‘stormwater systems’’ does not include highways, road and
drainage easements, or stormwater facilities constructed, owned or operated by
the West Virginia division of highways. As used in this article “stormwater
management program’’ or ‘‘stormwater management prograins”’ means those
activities associated with the management, operation, maintenance and control
of stormwater and stormwater systems, and includes, but is not limited to,
public education, stormwater and surface runoff water quality improvement,
mapping, planning, flood control, inspection, enforcement and any other activi-
ties required by state and federal law: Provided, however, That the term
“stormwater management program’’ or ‘‘stormwater management programs’’
does not include those activities associated with the management, operation;
527

ERRPAR P 1.

e

L 5 Bt e R

P g T B b e .




§ 16-13A-1c | 4 PUBLIC HEALTH

maintenance and control of highways, road and drainage easements, or storm-
water facilities constructed, owned or operated by the West Virginia divigion of
highways without the express agreement of the commissioner of highways

Acts 1986, c. 81; Acts 2002, c. 272, eff. 90 days after March 9, 2002.

Library References

Key Numbers Encyclopedias
Counties €=18. C.J.S. Counties 8§ 31 to 33.

Gas €212
CcJ.s. 45.
Municipal Corporations =5 to 6, 270 to 271, J.S. Gas 85 43 to 45

711, 715. 'C.J.S. Municipal Corporations §§ 12, |
Waters and Water Courses €2183.5. C.J.S. Waters § 243.
Westlaw Key Number Searches: 104k18;

190k12; 268k5 to 268k6; 268k270 to

268k271; 268k711; 268k715; 405k183.5.

§ 16-13A-2. Creation of districts by county commission; enlarging, reduc-

ing, merging, or dissolving district; consolidation;
ments, etc.; infringing upon powers of county commi

gree-
ion;

filing list of members and districts with the secretiry of

state

(a) The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service

district by any of the following methods: (1) On its own motion by ordes

duly

adopted, (2) upon the recommendation of the public service commission, pr (3)
by petition of twenty-five percent of the registered voters who reside within the

limits of the proposed public service district within one or more counties
petition shall contain a description, including metes and bounds, sufficis

. The:

ent to

identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public

service district shall be created, enlarged, reduced, merged, dissolved or ¢

gnsol—,

idated under this section without the written consent and approval of the gublic

service commission, which approval and consent shall be in accordance

with

rules promulgated by the public service commission and may only be requested
after consent is given by the appropriate county commission or commissions

pursuant to this section. Any territory may be included regardless of wheth

er or

not the territory includes one or more cities, incorporated towns or pther
municipal corporations which own and operate any public service propgrties
and regardless of whether or not it includes one or more cities, incorporated
towns or other municipal corporations being served by privately owned public
service properties: Provided, however, That the same territory shall not be

included within the boundaries of more than one public service district €]
where the territory or part thereof is included within the boundaries
separate public service district organized to supply water, sewerage serv
stormwater services or gas facilities not being furnished within such territo
part thereof: Provided further, That no city, incorporated town or other m
pal corporation shall be included within the boundaries of the proposed dis
except upon the adoption of a resolution of the governing body of the
incorporated town or other municipal corporation consenting.
528

kcept
of a
fices,

ry or
J

nici-
strict

city,




s

WATER, SEWER & GAS PUBLIC SERVICE DISTRICTS § 16-13A-2

(b) The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county, then
the petition shall be filed in the office of the clerk of the county commission of
the county in which the major portion of the territory extends, and a copy
thereof (omitting signatures) shall be filed with each of the clerks of the county
commission of the other county or counties into which the territory extends.
The clerk of the county commission receiving such petition shall present it to
the county commission of the county at the first regular meeting after the filing
or at a special: meeting called for the consideration thereof.

(c) When the county commission of any county enters an order on its own
motion proposing the creation, enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for the
creation is presented, as aforesaid, the county commission shall at the same
session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service
district, which date so fixed shall be not more than forty days nor less than
twenty days from the date of the action. If the territory proposed to be included
is situated in more than one county, the county commission, when fixing a date -
of hearing, shall provide for notifying the county commission and clerk thereof
of each of the other counties into which the territory extends of the date so
fixed. The clerk of the county commission of each county in which any territory
in the proposed public service district is located shall cause notice of the
hearing and the time and place thereof, and setting forth a description of all of
the territory proposed to be included therein to be given by publication as a
Class I legal advertisement in compliance with the provisions of article three,
chapter fifty-nine of this code, and the publication area for the publication shall
be by publication in each city, incorporated town or municipal corporation if
available in each county in which any territory in the proposed public service
district is located. The publication shall be at least ten days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or consolidation of the public service districts are initiated
by petition as aforesaid, the person filing the petition shall advance or satisfac-
torily indemnify the payment of the cost and expenses of publishing the hearing
notice, and otherwise the costs and expenses of the notice shall be paid in the
first instance by the county commission out of contingent funds or any other
funds available or made available for that purpose. In addition to the notice
required herein to be published, there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days before the hearing. '

(e) All persons residing in or owning or having any interest in property in the
proposed public service district shall have an opportunity to be heard for and
against its creation, enlargement, reduction, merger, dissolution or consolida-
tion. At the hearing the county commission before which the hearing is
conducted shall consider and determine the feasibility of the creation, enlarge-
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ment, reduction, merger, dissolution or consolidation of the proposed district.
If the county commission determines that the construction or acquiition by
purchase or otherwise and maintenance, operation, improvement and exten.
sion of public service properties by the public service district will be conducive
to the preservation of public health, comfort and convenience of such area, the
county commission shall by order create, enlarge, reduce, merge, dissolve or
consolidate such public service district. If the county commission, after due
consideration, determines that the proposed district will not be conducive to
the preservation of public health, comfort or convenience of the area o that the
creation, enlargement, reduction, merger, dissolution or consolidatign of the
proposed district as set forth and described in the petition or ordér is not - ¥
feasible, it may refuse to enter an order creating the district or it may lenter an
order amending the description of the proposed district and create, |enlarge,
reduce, merge, dissolve or consolidate the district as amended.

(f) If the county commission determines that any other public servicg district
or districts can adequately serve the area of the proposed public servicg district;
whether by enlargement, reduction, merger, dissolution or consolidation, it
shall refuse to enter the order, but shall enter an order creating, enlarging,

T reducing, merging, dissolving or consolidating the area with an existirnlg public
‘ service district, in accordance with rules adopted by the public service commis-
sion for such purpose: Provided, That no enlargement of a publiq service

district may occur if the present or proposed physical facilities of the public

; service district are determined by the appropriate county commission or the
! public service commission to be inadequate to provide such enlarged service!
‘ The clerk of the county commission of each county into which any part of such

district extends shall retain in his office an authentic copy of the order ¢reating,

enlarging, reducing, merging, dissolving or consolidating the district: Brovided, f
! however, That within ten days after the entry of an order creating, enlarging, «_
! reducing, merging, dissolving or consolidating a district, such order [must be i

service commission shall provide a hearing in the affected county on the matter
and may approve, reject or modify the order of the county commission if it
finds it is in the best interests of the public to do so. The publid service _
commission shall adopt rules relating to such filings and the approvdl, disap- ;
proval or modification of county commission orders for creating, enlarging,
- merging, dissolving or consolidating districts. The provisions of thig section
shall not apply to the implementation by a county commission of dn order
issued by the public service commission pursuant to this section and section
one-b, of this article.

t
i
! i ' filed for review and approval by the public service commission. The public
i
i

‘ - (g) The county commission may, if in its discretion it deems it negcessary,
e feasible and proper, enlarge the district to include additional areas, reduce the
: area of the district, where facilities, equipment, service or materials have not
been extended, or dissolve the district if inactive or create or consolidate two or
more such districts. If consolidation of districts is not feasible, the county
i commission may consolidate and centralize management and adminisﬂ'ation of
b districts within its county or multi-county area to achieve efficiency of opera-
L 530
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tions: Provided, That where the county commission determines on its own
motion by order entered of record, or there is a petition to enlarge the district,
merge and consolidate districts, or the management and administration there-
of, reduce the area of the district or dissolve the district if inactive, all of the
applicable provisions of this article providing for hearing, notice of hearing and
approval by the public service commission shall apply. The commission shall at
all times attempt to bring about the enlargement or merger of existing public
service districts in order to provide increased services and to eliminate the need
for creation of new public service districts in those areas which are not
currently serviced by a public service district: Provided, however, That where
two or more public service districts are consolidated pursuant to this section,
any rate differentials may continue for the period of bonded indebtedness
incurred prior to consolidation. The districts may not enter into any agreement,
contract or covenant that infringes upon, impairs, abridges or usurps the
duties, rights or powers of the county commission, as set forth in this article, or
conflicts with any provision of this article.

* (h) A list of all districts and their current board members shall be filed by the
county commission with the secretary of state and the public service commis-
sion by the first day of July of each year.

Acts 1953 c. 147; Acts 1965, c. 134; Acts 1967, c. 105; Acts 1975, c. 140; Acts 1980, c.
60; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1995, c. 125, eff. 90 days after March 11,
1995; Acts 2002, c. 272, eff. 90 days after March 9, 2002.

Library References

Key Numbers
Counties €47,
Municipal Corporations €=5 10 6.
Westlaw Key Number Searches: 104k47;
268k5 to 268k6.

Encyclopedias
C.J.S. Counties §§ 70 to 73.
C.J.S. Municipal Corporations § 12.

Notes of Decisions

Costs 6

Creation of public service districts 2
District boundaries 3

Notice of hearing ‘4

Number of voters within district 3
Validity 1

1. Validity

Title of act authorizing creation of public ser-
vice districts in connection with acquisition,
construction, maintenance, operation, improve-
ment and extension of properties supplying wa-
ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional
requirements. Acts 1953, c. 147; Const. art. 6,
§ 30. State ex rel. McMillion v. Stahl, 1955, 89
S.E.2d 693, 141 W.Va. 233. Statutes € 123(3)

Statute authorizing creation of public service
districts does not, in so far as it requires County
Court to define territory to be included in public
service district and appoint a board to govern
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same in first instance, involve unconstitutional
delegation of judicial functions to the County
Court, Acts 1953, c. 147; Const. art. 8, § 24.
State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d
693, 141 W.Va. 233, Constitutional Law & 56

2. Creation of public service districts

Where notice, hearing and order with respect
to creation of public service district considered
only the question of furnishing water, such dis-
trict was created only for the purposes of fur-
nishing water services, and had no power to
condemn real estate for sewerage facilities.
Code, 16-13A-1, 16-13A-2. Canyon Public Ser-
vice Dist. v. Tasa Coal Co., 1973, 195 S.E.2d

647, 156 W.Va. 606. Eminent Domain ¢ 32 -

Where public sérvice district was created for
purpose of furnishing water services, county
court had authority to add sewerage services to
the facilities of the district under appropriate
proceedings. Code, 16~13A-2. Canyon Public
Service Dist. v. Tasa Coal Co., 1973, 195 S.E.2d
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647, 156 W.Va. 606. Municipal Corporations
&= 270

Statute authorizing creation of public service
districts confers upon public service board au-
thority to create mortgage lien on the property
of public service district, and action of legisla-
ture conferring such authority was within the
legislature’s power. Acts 1953, c. 147; Const.
art. 10, § 8. State ex rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Munici-
pal Corporations & 222

3. District boundaries

Public service district statute that allowed
county commission to designate district’s
boundaries did not also empower commission
to make service territories exclusive, displacing
Public Service Commission’s (PSC) authority to
determine service rights. Code, 16-13A-2.
Berkeley County Public Service Sewer Dist. v.
West Virginia Public Service Com'n, 1998, 512
S.E.2d 201, 204 W Va. 279. Counties & 47

4. Notice of hearing

Provisions of statute, with respect to creation
of public service districts, which relate to the
filing of the petition or motion of the county
court, the description of the territory to be em-
braced, and like provisions are mandatory; but,
despite use of the word “shall,” the require-
ments for posting and publication of notice and
the time of setting the hearing are directory and
require only substantial compliance. Code,
16-13A-2. Canyon Public Service Dist. v. Tasa
Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.
Municipal Corporations €= 12(3)

PUBLIC HEALTH:

Though record with respect to cregtion of
public service district was silent with respect tq
posting of notice of hearing and as to whether
hearing was not more than 40 nor less than 29,
days after his fixing the date for hed ing as
provided by statute, there was substantial com.-
pliance with statute where hearing was set somé
time prior to the date of the hearing, there wag
publication of notice more than ten days prior
to the date of the hearing as required, afd there'
were no objections either before, during or after.
the hearing to the creation of the distritt or tq
the procedures employed in its creation Code,
16-13A-2. Canyon Public Service Dist.|v. Tasa'
Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606}
Municipal Corporations € 12(6) . ro

5. Number of voters within district -
Public service district was not void because
there were not 100 legal voters owning property,
within the district. Code, 16-13A-2. Canyon
Public Service Dist. v. Tasa Coal Co., 1973, 195’
S.E.2d 647, 156 W.Va. 606. Municipal {Corpo-
rations & 6 '
I

6. Costs o
Costs of proceeding whereby constitutjonality
of statute authorizing creation of public [service
districts was tested would not be taxed pgainst:
defendant who was chairman of public service
board and who, honestly and in good faith,
though mistakenly, endeavored to perfdrm his
duty in refusing to sign revenue bonds, and
each litigant would pay his own costs} Acts
1953, c. 147. State ex rel. McMillion v} Stahl,

1955, 89 S.E.2d 693, 141 W.Va. 233. Manda-

mus € 190

§ 16-13A-3. District to be a public corporation and political subdivision;

powers thereof; public service boards

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the istate,
but without any power to levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in its corporate fjame,
and may sue, may be sued, may adopt an official seal and may enter into
contracts necessary or incidental to its purposes, including contracts with any
city, incorporated town or other municipal corporation located within or
without its boundaries for furnishing wholesale supply of water for the distribu-
tion system of the city, town or other municipal corporation, or for furnishing’
stormwater services for the city, town or other municipal corporation| and
contract for the operation, maintenance, servicing, repair and extension df any
properties owned by it or for the operation and improvement or extension by

the district of all or any part of the existing municipally owned public s

ice
properties of any city, incorporated town or other municipal corpoi:ion
included within the district: Provided, That no contract shall extend beyé nd . a
maximum of forty years, but provisions may be included therein for a rerewal:
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or successive renewals thereof and shall conform to and comply with the rights
of the holders of any outstanding bonds issued by the municipalities for the
public service properties.

The powers of each public service district shall be vested in and exercised by
a public service board consisting of not less than three members, who shall be
persons residing within the district, who possess certain educational, business
or work experience which will be conducive to operating a public service

district. Each board member shall, within six months of taking office, success-

fully complete the training program to be established and administered by the
public service commission in conjunction with the division of environmental
protection and the bureau of public health. Board members shall not be or
become pecuniarily interested, directly or indirectly, in the proceeds of any
contract or service, or in furnishing any supplies or materials to the district nor
shall a former board member be hired by the district in any capacity within a
minimum of twelve months after board member’s term has expired or such
board member has resigned from the district board. The members shall be
appointed in the following manner:

Each city, incorporated town or other municipal corporation having a
population of more than three thousand but less than eighteen thousand is
entitled to appoint one member of the board, and each city, incorporated town
or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for
each additional eighteen thousand population. The members of the board
representing such cities, incorporated towns or other municipal corporations
shall be residents thereof and shall be appointed by a resolution of the
governing bodies thereof and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission
which entered the order creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of
members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or
:xceeds three, then no further members shall be appointed to the board and the
members so appointed are the board of the district except in cases of merger or
:onsolidation where the number of board members may equal five.

- If no city, incorporated town or other municipal corporation having a
sopulation of more than three thousand is included within the district, then the
>ounty commission which entered the order creating the district shall appoint
‘hree members of the board, who are persons residing within the district and
residing within the state of West Virginia, which three members become
nembers of the board of the district without any further act or proceedings
:xcept in cases of merger or consolidation where the number of board mem-
rers may equal five.

If the number of members of the board appointed by the governing bodies of
ities, incorporated towns or other municipal corporations included within the
listrict is less than three, then the county commission which entered the order
‘reating the district shall appoint such additional member or members of the
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board, who are persons residing within the district, as is necessary tojmake the
number of members of the board equal three except in cases of merger or
consolidation where the number of board members may equal five] and the
member or members appointed by the governing bodies of the cities] incorpo-
rated towns or other municipal corporations included within the district and
the additional member or members appointed by the county commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or more public service districts.

The population of any city, incorporated town or other miunicipal| corpora-
tion, for the purpose of determining the number of members of the|board, if
any, to be appointed by the governing body or bodies thereof, is the pppulation
stated for such city, incorporated town or other mumcxpal corporatipn in the
last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a
district is consolidated or merged pursuant to section two of this asgticle, the
terms of office of the existing board members shall end on the effective date of
the merger or consolidation. The county commission shall appoint a n¢w board

expansion of membership on the new board to five.

The respective terms of office of the members of the first board shal
by the county commission and shall be as equally divided as may b

be fixed
, that is

the clerk of the county commission which entered the order creating
as soon as practlcable after the appointments and shall qualify by t

removed from their respectlve office as provided in section three-
article.

Any vacancy shall be filled for the unexpired term within thinty days,
otherwise successor members of the board shall be appointed for termhs of six
years and the terms of office shall continue until successors have been appoint-
ed and qualified. All successor members shall be appointed in the same|manner
as the member succeeded was appointed. The district shall provide to the
public service commission, within thirty days of the appointment, the following
information: The new board member’'s name, home address, home and office
phone numbers, date of appointment, length of term, who the new member
replaces and if the new appointee has previously served on the board. The
public service commission shall notify each new board member of the legal
obligation to attend training as prescribed in this section.

The board shall organize within thirty days following the first appointments
and annually thereafter at its first meeting after the first day of January of each
year by selecting one of its members to serve as chair and by appojnting a
534
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secretary and a treasurer who need not be members of the board. The secretary
shall keep a record of all proceedings of the board which shall be available for
inspection as other public records. Duplicate records shall be filed with the
county commission and shall include the minutes of all board meetings. The
treasurer is lawful custodian of all funds of the public service district and shall
pay same out on orders authorized or approved by the board. The secretary and
treasurer shall perform other duties appertaining to the affairs of the district
and shall receive salaries as shall be prescribed by the board. The treasurer
shall furnish bond in an amount to be fixed by the board for the use and benefit
of the district. -

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its books and
records pertaining to the district’s operation, finances and affairs, for inspec-
tion and audit. The board shall meet at least monthly. o
Acts 1953, c. 147; Acts 1965, c. 134; Acts 1971, c. 72; Acts 1981, c. 124; Acts 1983, c.

166; Acts 1986, c. 81; Acts 1994, c. 61; Acts 1997, c. 159, eff. 90 days after April 12,
1997; Acts 2002, c. 272, eff. 90 days after March 9, 2002.

Law Review and Journal Commentaries

The Scope of Title Examination in West Virgi-
nia: Can Reasonable Minds Differ? John W.
Fisher, 11, 98 W. Va. L. Rev. 449 (1996).

Library References
Key Numbers Encyclopedias _
Counties €=18. C.1.S. Counties §§ 31 to 33.

Municipal Corporations €=6. - \
Westlaw Key Number Searches: 104k18; C.J.8. Municipal Corporations § 12.

268k6.

Notes of Decisions

In general 1

Criminal responsibility of members 4
Ministerial officers, generally 3
Standard of care 2

1. In general

Board members of the Mt. Zion Public Ser-
vice District cannot be compensated for per-
forming the duties of treasurer and/or secretary
for the Mt. Zion Public Service District; further-
more, a board member may not be compensat-
ed for reading meters for the Mt. Zion Public
Service District. Howley, Op.Atty.Gen., July
14, 1988.

2. Standard of care

Public service district owes duty of reasonable
care to avoid damage to property of others with
respect to maintenance of water lines.
McCloud v. Salt Rock Water Public Service
Dist., 2000, 533 S.E.2d 679, 207 W.Va. 453.
Waters And Water. Courses €= 205

3. Ministerial officers, generally

Public policy of West Virginia, as evidenced
by statute making it unlawful for county or
district board member or officer to be or be-
come pecuniarily interested in proceeds of any
contract or service over which he might have
any voice, influence, or control, is not directed
against actual fraud or collusion but is for pur-
pose of preventing those acts and eliminating
any opportunity therefor, and purpose of statute
is to protect public funds and give official recog-
nition to fact that person cannot properly repre-
sent public in transacting business with himself.
Code, 61-10-15. State v. Neary, 1987, 365
S.E.2d 395, 179 W.Va. 115. Courts & 55

4. Criminal responsibility of members

County commissioner’s conviction for being
or becoming pecuniarily interested in contract
over which he might have some voice or influ-
ence was supported by evidence of his contin-
ued performance of contract maintenance work
for public service district after his election to
commission. Code, 61-10-15. State v. Neary,
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1987, 365 S.E.2d 395, 179 W.Va. 115. Counties
& 60

PUBLIC 1

§ 16-13A-3a. Removal of members of public service board

The county commission or the public service commission or ahy other
appointive body creating or establishing a public service district upder the
provisions of this article, or any group of five percent or more of the customers
of a public service district, may petition the circuit court of the county in which
the district maintains its principal office for the removal of any member of the
governing board thereof for consistent violations of any provisions of this
article, for reasonable cause which includes, but is not limited to, a continued
failure to attend meetings of the board, failure to diligently pursue the objec-
tives for which the district was created, or failure to perform any other duty
either prescribed by law or required by a final order of the publi¢ service
commission or for any malfeasance in public office. Any board imember
charged with a violation under this section who offers a successful| defense
against such charges shall be reimbursed for the reasonable costs|of such
defense from district revenues. Such costs shall be considered as costs associ-
ated with rate determination by the public service district and theé public
service commission. If the circuit court judge hearing the petition for {removal
finds that the charges are frivolous in nature, the judge may assess all oy part of
the court costs, plus the reasonable costs associated with the board nmjember’s
defense, against the party or parties who petitioned the court for the board
member’s removal. '

Acts 1963, c. 75; Acts 1971, c. 72; Acts 1981, c. 124; Acts 1986, c. 81.

. l:‘

Library References

Key Numbers
Counties €245,
Public Utilities €&145.

Westlaw Key Number Searches:
317Ak145.

Encyclopedias
C.J.S. Counties § 67.

104K45; C.J.S. Public Utilities §§ 18, 65 to 67.

Notes of Decisions

district board member or officer to jbe or be-
come pecuniarily interested in procegds of any
contract or service over which he might, have
any voice, influence, or control, is nqt directed
. against actual fraud or collusion but §s for pur;
pose of preventing those acts and eliminating
any opportunity therefor, and purpose of statute
is to protect public funds and give offi¢ial recog-
nition to fact that person cannot propgrly repre-
sent public in transacting business with himself.
Code, 61-10-15. State v. Neary, 1987, 365
S.E.2d 395, 179 W.Va. 115. Courts & 55 o

¢

Criminal responsibilify of members 1
Ministerial officers, generally 2
Sufficiency of evidence 3

1. Criminal responsibility of members

Upon becoming member of county commis-
sion, person who is pecuniarily interested in
proceeds of any contract or service with public
service district violates criminal conflict of in-
terest statute; by virtue of that position, that
person has some voice, influence, or control
over continuation of contract. Code, 61-10-15.

State v. Neary, 1987, 365 S.E.2d 395, 179
W.Va. 115. Counties €= 60

2. Ministerial officers, generally
Public policy of West Virginia, as evidenced
by statute making it unlawful for county or

3. Sufficiency of evidence o

County commissioner’s conviction [for being
or becoming pecuniarily interested in contract
over which he might have some voicg or influ-
ence was supported by evidence of his contin-
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ued performance of contract maintenance work
for pubhc service district after his election to
commission. Code, 61-10-15. State v. Neary,

Conflict of interest indictment against county
commissioner was sufficient even though it did
not characterize commissioner’s interest as pe-
cuniary, and commissioner was not entitled to

ti
1987, 365 S.E.2d 395, 179 WVa 115. Counties bill of particulars. Code, 61-10-15. State v.

& 60 , Neary, 1987, 365 S.E.2d 395, 179 W.Va. 115.
Counties & 60

§ 16-13A—4. Board chairman; members’ compensation; procedure; dis—
trict name

(a) The chairman shall preside at all meetings of the board and may vote as
any other member of the board. If the chairman is absent from any meeting,
the remaining members may select a temporary chairman and if the member
selected as chairman resigns as such or ceases for any reason to be a member
of the board, the board shall select one of its members as chairman to serve
until the next annual organization meeting.

(b) Salaries of the board members are:

..(1) For districts with fewer than six hundred customers, up to seventy-five
dollars per attendance at regular monthly meetings and fifty dollars per
attendance at additional special meetings, total salary not to exceed fifteen
hundred dollars per annum;

(2) For districts with six hundred ‘customers or more but fewer than two
thousand customers, up to one hundred dollars per attendance at regular
monthly meetings and seventy-five dollars per attendance at additional special
meetings, total salary not to exceed two thousand five hundred flfty dollars per
annum;

(3) For districts with two thousand customers or more, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-five
dollars per attendance at additional $pecial meetings, total salary not to ‘exceed
three thousand seven hundred fifty dollars per annum; and

' (4) For districts with four thousand or more customers, up to one hundred
fifty dollars per attendance at regular monthly meetings and one hundred
dollars per attendance at additional special meetings, total salary not to ‘exceed
five thousand four hundred dollars per annum.

. The public service district shall certify the number of customers served to the
publlc service commission beginning on the first day of J uly, one thousand nine
hundred eighty-six, and continue each fiscal year thereafter.

(¢) Public service districts selling water to other water utilities for resale may

adopt the following salaries for its board members:

(1) For districts with annual revenues of less than fifty thousand dollars, up
to seventy-five dollars per attendance at regular monthly meetings and fifty

dollars per attendance at additional special meetings, total salary not to exceed

ﬁfteen hundred dollars per annum;

(2) For districts with annual revenues of fifty thousand dollars or more, but
less than two hundred fifty thousand dollars, up to one hundred dollars per
attendance at regular monthly meetings and seventy-five dollars per attendance
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at special meetings, total salary not to exceed two thousand five hundred fifty
dollars per annum; o

(3) For districts with annual revenues of two hundred fifty thousand dollars
or more, but less than five hundred thousand dollars, up to one hjindred
twenty-five dollars per attendance at regular monthly meetings and sevelixty-ﬁ\,e
dollars per attendance at additional special meetings, total salary not to exceed
three thousand seven hundred fifty dollars per annum; and

(4) For districts with annual revenues of five hundred thousand dellars or
more, up to one hundred fifty dollars per attendance at regular monthly
meetings and one hundred dollars per attendance at additional special meet-
ings, total salary not to exceed five thousand four hundred dollars per annum,

The public service district shall certify the number of customers served and
its annual revenue to the public service commission beginning on the first day
of July, two thousand, and continue each fiscal year thereafter.

(d) Board members may be reimbursed for all reasonable and ne¢essary
expenses actually incurred in the performance of their duties as provided for by
the rules of the board. o

. e

(e) The board shall by resolution determine its own rules of procedure, fix
the time and place of its meetings and the manner in which special etings
may be called. Public notice of meetings shall be given in accorda:nr%ee with
section three, article nine-a, chapter six of this code. Emergency meetings may
be called as provided for by said section. A majority of the members copstitut:
ing the board also constitute a quorum to do business.

(f) The members of the board are not personally liable or responsible for any
obligations of the district or the board, but are answerable only for|willful
misconduct in the performance of their duties. At any time prior|to the
issuance of bonds as hereinafter provided, the board may by resolution change
the official or corporate name of the public service district and the change is
effective from the filing of an authenticated copy of such resolution with the
clerk of the county commission of each county in which the territory embraced
within such district or any part thereof is located and with the public service
commission. The official name of any district created under the provigions of
this article may contain the name or names of any city, incorporated tpwn or
other municipal corporation included therein or the name of any county or
counties in which it is located. '

Acts 1953, c. 147; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1997, c. 159, eff. 90 da;;é
after April 12, 1997; Acts 2000, c. 199, eff. 90 days after March 11, 2000. '

Library References

Key Numbers . Encyclopedias
Counties €=68, 87. C.J.S. Counties §§ 107 to 108, 128.

Municipal Corporations €161 to 170. . . 405:
Westlaw Key Number Searches: 104k68; C.J.8. Municipal Corporations 8§ 36p to 405:

104k87; 268k161 to 268k170. i
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Notes of Decisions

In general 1 forming the duties of treasurer and/or secretary
for the Mt. Zion Public Service District; further-
more, a board member may not be compensat-

1. In general ed for reading meters for the Mt. Zion Public

Board members of the Mt. Zion Public Ser- Service District. Howley, Op.Atty.Gen., July

vice District cannot be compensated for per- 14, 1988. .

§ 16-13A-5. General manager of board

The board may employ a general manager to serve a term of not more than
five years and until his or her successor is employed, and his or her compensa-
tion shall be fixed by resolution of the board. Such general manager shall
devote all or the required portion of his or her time to the affairs of the district
and may employ, discharge and fix the compensation of all employees of the
district, except as in this article otherwise provided, and he or she shall
-perform and exercise such other powers and duties as may be conferred upon
‘him or her by the board. :

* Such general manager shall be chosen without regard to his or her pohtlcal
affiliations and upon the sole basis of his or her administrative and technical
quahflcatlons to manage public service properties and affairs of the district and
‘he or she may be discharged only upon the affirmative vote of two thirds of the
board. Such general manager need not be a residént of the district at the time
he or she is chosen. Such general manager may not be a member of the board
but shall be'an employee of the board.

The board of any public service district Wthh purchases water,  sewer or
stormwater service from a municipal water, sewer or stormwater system or
another public service district may, as an alternative to hiring its own general
manager, elect to permit the general manager of the municipal water, sewer or
stormwater system or public service district from which such water, sewer or
stormwater- service is purchased provide professional management to the
district, if the appropriate municipality or public service board agrees to
provide such assistance. The general manager shall receive reasonable compen-
sation for such service. :

Act.s 1953, c.' 147; Acts 1981, c. 124; Acts 1986, c. 81; Acts 2002, c. 272 eff. 90 days
after March 9, 2002

T _ Library References
‘Key Numbers * Encyclopedias

g:dountiesalﬁﬁcﬁ, 68. 149, 161 C.J.S. Counties §§ 101 to 103, 107 to 108.
. Municipal Corporations €149, . : C.1.S. Municipal . 61. 372 t
-~ Westlaw Key Number Searches: 104k65; 373 3;1: 1;1;)821 3%(;“:;?;;0259? 361,372 1o

" 104ké8; 268k149; 268k161.

§ 16-13A—-6. Employees of board

..The board may in its discretion from time to time by resolution passed by a

majority .vote provide for the employment of an attorney, fiscal agent, one or
. ‘more engineers and such other employees as the board may determine neces-
. sary and expedient. The board shall in and by such resolution fix the term' of
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i




§ 16-13A-6 S PUBLIC H

employment and compensation and prescribe the duties to be perforJ
such employees.

Acts 1953, ¢. 147; Acts 1981, c. 124,

Library References

Key Numbers Encyclopedias

Counties €65, 68, 87. C.J.S. Counties §§ 101 to 103, 167
Municipal Corporations 149, 161, 170. 128,

Westlaw Key Number Searches: 104ké5;
104k68; 104k87; 268k149; 268k161; CJS. Municipal C°"P°ra“°“5§§35

268k170. , . ’ 373, 376, 378, 384 to 385, 390

§ 16-13A-7. Acquisition and operation of district properties
The board of such districts shall have the supervision and control of all

public

service properties acquired or constructed by the district, and shall have the
power, and it shall be its duty, to maintain, operate, extend and improve the
same, including, but not limited to, those activities necessary to comply with all
federal and state requirements, including water quality improvement activities.

All contracts involving the expenditure by the district of more than

fifteen

thousand dollars for construction work or for the purchase of equipmént and
improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class I legal advertisement
in compliance with the provision of article three, chapter fifty-nine of this code,

and the publication area for such publication shall be as specified in
two of this article in the county or counties in which the district is locat
publication shall not be less than ten days prior to the making of an

ection
d. The
such

contract. To the extent allowed by law, in-state contractors shall be given first

priority in awarding public service district contracts. It shall be the duty
board to ensure that local in-state labor shall be utilized to the greatestl

of the
extent’

possible when hiring laborers for public service district construction or mainte-

nance repair jobs. It shall further be the duty of the board to enc
contractors to use American made products in their construction to the
possible. Any obligations incurred of any kind or character shall not
event constitute or be deemed an indebtedness within the meaning of any
provisions or limitations of the constitution, but all such obligations sl
payable solely and only out of revenues derived from the operation of the
service properties of the district or from proceeds of bonds issued as here

purage
extent
in any
of the .
hall be
public
inafter

provided. No continuing contract for the purchase of materials or supﬂlies or

for furnishing the district with electrical energy or power shall be enter
for a longer period than fifteen years.

Acts 1953, c. 147; Acts 1967, c. 105; Acts 1981, c. 124; Acts 1982, c. 24; Acts |

»d into

986, c.

81; Acts 1997, c. 159, eff. 90 days after April 12, 1997; Acts 2002, c. 272, eff. 90 days

after March 9, 2002.

Library References

Key Numbers Westlaw Key Number Searches: 1
Counties €107. ) 268k711; 317Akl114.

Municipal Corporations €=711. . Encyclopedias
Public Utilities &114. C.J.S. Counties § 147.
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C.J.S. Public Utilities §§ 6 to 10, 73 to 75.

§ 16-13A-8. Acquisition and purchase of public service properties; right of
eminent domain; extraterritorial powers

.The board may acquire any publicly or privately owned public service
properties located within the boundaries of the district regardless of whether or
not all or any part of such properties are located within the corporate limits of
any city, incorporated town or other municipal corporation included within the
district and may purchase and acquire all rights and franchises and any and all
property within or outside the district necessary or 1nc1dental to the purpose of
the district.

The board may construct any public service properties within or outside the
district necessary or incidental to its purposes and each such district may
acquire, construct, maintain and operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundaries of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities, stormwater
facilities or gas facilities or all of these, then the district may not acquire,
construct, establish, improve or extend any public service properties of the
same kind within such city, incorporated towns or other municipal corpora-
tions or the adjacent unincorporated territory served by such cities, incorporat-
ed towns or other municipal corporations, except upon the approval of the
public service commission, the consent of such cities, incorporated towns or
other municipal corporations and in conformity and compliance with the rights
of the holders of any revenue bonds or obligations theretofore issued by such
cities, incorporated towns or other municipal corporations then outstanding
and in accordance with the ordinance, resolution or other proceedings Wthh
authorize the issuance of such revenue bonds or obligations. '

-‘Whenever such district has constructed, acquired or established water facili-
ties, sewer facilities, a stormwater system, stormwater management program or
gas facilities for water, sewer, stormwater or gas services within any city,
incorporated town or other municipal corporation included within a district,
then such city, incorporated town or other municipal corporation may not
thereafter construct, acquire or establish any facilities of the same kind within’
such city, incorporated town or other municipal corporatlon w1thout the
consent of such district.

For the purpose of acquiring any public service propenles or lands, rlghts or
easements deemed necessary or incidental for the purposes of the district, each
such district has the right of eminent domain to the same extent and to be
exercised in the same manner as now or hereafter provided by law for such
right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That the power of eminent domain provided in this
section does not extend to highways, road and drainage easements, or stormwa-
ter facilities constructed, owned or operated by the West Virginia division of
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highways without the express agreement of the commissioner of highways:
Provided, however, That such board may not acquire all or any substantial part
_of a privately owned waterworks system unless and until authorized so to do by
the public service commission of West Virginia, and that this section shall not
be construed to authorize any district to acquire through condemnatjon pro-
ceedings either in whole or substantial part an existing privately] owned,
waterworks plant or system or gas facilities located in or furnishing water or-
gas service within such district or extensions made or to be made by it in
territory contiguous to such existing plant or system, nor may any suoE‘ board
construct or extend its public service properties to supply its services into areas,
served by or in competition with existing waterworks or gas facilities or:
extensions made or to be made in territory contiguous to such existing plant or
system by the owner thereof.

Acts 1953, c. 147; Acts 1980, c. 60; Acts 1981, c. 124; Acts 2002, c. 272, eff] 90 dayé.
after March 9, 2002. R

Library References

Key Numbers
Counties €103 to 104.
Eminent Domain €6, 16.
Municipal Corporations €221, 224,
Westlaw Key Number Searches: 104k103 to
104k104; 148ké; 148k16; 268k221;
268k224.

Encyclopedias
C.J.S. Counties §§ 143 to 144, 148.
C.J.S. Eminent Domain § 22. y
C.J.S. Municipal Corporations §§ 873 to 880.

Notes of Decisions

rel. McMillion v. Stahl, 1955, 89 S.E.2d 693,
141 W.Va. 233, Taxation & 194

In general 2

Connections with sewers or drains 6
Eminent domain powers 3
Environmental assessment 5 2.
Public corporation 7
Validity 1

Valuation of property 4

In general .
Statute providing that private property may'
be taken or damaged for a number of specified:
purposes amounts to legislative declaration of
public purposes within meaning of laws, and it .
is a judicial question whether such declaration

1. Validity is consonant with organic law. Acts 1949, c.,

Title of act authorizing creation of public ser-
vice districts in connection with acquisition,
construction, maintenance, operation, improve-
ment and extension of properties supplying wa-
ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board; and is sufficient to meet constitutional
requirements. Acts 1953, c. 147; Const. art. 6,
§ 30. State ex rel. McMillion v. Stahl, 1955, 89
S.E.2d 693, 141 W.Va. 233. Statutes & 123(3)

Property of public service district is public
property used for public purposes, and, under
constitutional provision that public property
shall be exempt from taxation, statute authoriz-
ing creation of public service districts and
granting tax exemption was not violative of con-
stitutional provision requiring that taxation be
equal and uniform throughout state. Acts 1953,
c. 147, 8§ 1 et seq.; Const. art. 10, § 1. State ex

59; Const. art. 3, § 9. State ex rel. McMillion
v. Stahl, 1955, 89 S.E.2d 693, 141 W.va. 233
Constitutional Law & 70.1(8) i
3 Eminent domain powers iy

" Although construction of new fadility pro-j
posed by utility will often require {taking of
private property through eminent domain, ab-,
sent express statutory language Public Service
Commission (PSC) has no duty to réview and
decide issues that are inherent in eminent do-
main proceeding. Sexton v. Publit Service,
Com’n, 1992, 423 S.E.2d 914, 188 'W.Va. 305
Public Utilities & 114 s

Statute providing that private property may
be taken or damaged for a number of specxﬁed
purposes is consonant with organic law and ls
constitutional. Acts 1949, c. 59; Const. art.'3?
§ 9. State ex rel. McMillion v. Stahl] 1955, 89
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S.E.2d 693, 141 W.Va. 233. Eminent Domain
&3

4. Valuation of property

Although landowner is competent to give esti-
mate of value of property in eminent domain
proceeding, that valuation is not conclusive;
government agency may rely on appraisal re-
port concerning estimated value of property to
be taken. Sexton v. Public Service Com'n,
1992, 423 S.E.2d 914, 188 W.Va. 305. Evi-
dence & 568(4)

5. Environmental assessment
. Whether construction of sewage lagoons
would constitute “nuisance” does not defeat
Public Service Commission’s (PSC) jurisdiction
to issue certificate of public convenience and
necessity; while PSC may assess environmental
considerations, chief inquiry by PSC is need of
public for project. Code, 24-2-11. Sexton v.
Public Service Com’n, 1992, 423 S.E.2d 914,
188 W.Va. 305.
708
6. Connections with sewers or drains

City, rather than sewer and water districts,
was entitled to provide sewer and water ser-
vices to newly developed tract that was within
districts’ boundaries, but was annexed to city,
where such services were not previously fur-

WATER, SEWER & GAS PUBLIC SERVICE DISTRICTS

Municipal Corporations & -

§ 16-13A-9

nished to tract. Code, 16-13A-8. Berkeley
County Public Service Sewer Dist. v. West Vir-
ginia Public Service Com'n, 1998, 512 S.E.2d
201, 204 W.Va. 279. Municipal Corporations
e 712(1)

If a tract of real estate located within a public
service district has been annexed into a munici-
pality, then, as between the municipality and
the public service district, the municipality has
the superior right to extend water and/or sewer
service which were not being previously fur-
nished to the tract by the public service district,
and under those circumstances, a public service
district would need the consent of the munici-
pality and the Public Service Commission (PSC)
in order to provide such service. Code,
16-13A-8. Berkeley County Public Service
Sewer Dist. v. West Virginia Public Service
Com’n, 1998, 512 S.E.2d 201, 204 W.Va. 279.
Municipal Corporations & 712(1) ‘

7. Public corporation

A public service district is a public corpora-
tion and does not come within constitutional
provision which in substance provides that all
corporations shall be created by general laws
and which is applicable to private corporations.
Acts 1953, c. 147, § 1 et seq.; Const. art. 11, § 1.
State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d

693, 141 W.Va. 233. Statutes & 80(3) ’

8§ 16-13A-9. Rules; service rates and charges; discontinuance of service;
" required water and sewer connections; lien for delinquent
fees

The board may make, enact and enforce all needful rules in connection with
the acquisition, construction, improvement, extension, management, mainte-
nance, operation, care, protection.and the use of any public service properties
owned or controlled by the district, and the board shall establish rates, fees and

. charges for the services and facilities it furnishes, which shall be sufficient at all
. times, notwithstanding the provisions of any other law or laws, to pay the cost

of maintenance, operation and depreciation of such public service properties
and principal of and interest on all bonds issued, other obligations incurred
under the provisions of this article and all reserve or other payments provided

. for in the proceedings which authorized the issuance of any bonds hereunder.
. The schedule of such rates, fees and charges may be based upon either (a) the

consumption of water or gas on premises connected with such facilities, taking

into consideration domestic, commercial, industrial and public use of water

and gas; or (b) the number and kind of fixtures connected with such facilities

- located on the various premises; or (c) the number of persons served by such
- facilities; or (d) any combination thereof; or (¢} may be determined on any
. other basis or classification which the board may determine to be fair and
; reasonable, taking into consideration the location of the premises served and
- the nature and extent of the services and facilities furnished. However, no rates,

i

fees or charges for stormwater services may be assessed against highways, road
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and drainage easements, or stormwater facilities constructed, owned or operat-
ed by the West Virginia division of highways. Where water, sewer, stgrmwater
or gas services, or any combination thereof, are all furnished to any premises;
the schedule of charges may be billed as a single amount for the dggrégate
thereof. The board shall require all users of services and facilities furnished by
the district to designate on every application for service whether the applicant
is a tenant or an owner of the premises to be served. If the applicant is a tenant,
he or she shall state the name and address of the owner or owners of the
premises to be served by the district. All new applicants for service shall deposit
a minimum of fifty dollars with the district to secure the payment df service
rates, fees and charges in the event they become delinquent as provided in this
section. In any case where a deposit is forfeited to pay service rates,|{fees and
charges which were delinquent at the time of disconnection or termipation of
service, no reconnection or reinstatement of service may be made by the
district until another minimum deposit of fifty dollars has been remitted to the
district. Whenever any rates, fees, rentals or charges for services or|facilities
furnished remain unpaid for a period of thirty days after the same become du§
and payable, the property and the owner thereof, as well as the user of the
services and facilities provided are delinquent and the owner, user anﬁl proper-
ty are liable at law until such time as all such rates, fees and charges|are fully
paid: Provided, That the property owner shall be given notice of any said
delinquency by certified mail, return receipt requested. The board mdy, under
reasonable rules promulgated by the public service commission, shut off and
discontinue water or gas services to all delinquent users of either water or gas
facilities, or both: Provided, however, That upon written request of the owner
or owners of the premises, the board shall shut off and discontinue water and
gas services where any rates, fees, rentals, or charges for services or|facilities
remain unpaid by the user of the premises for a period of sixty days after the
same became due and payable. y

In the event that any publicly or privately owned utility, city, incorporated
town, other municipal corporation or other public service district Ecluded
within the district owns and operates separately either water facilities or sewer
facilities, and the district owns and operates the other kind of facilitigs, either

delinquency in payment of either water or sewer bills. Where one public service

district is providing sewer service and another public service district or a

municipality included within the boundaries of the sewer district is providing

water service, and the district providing sewer service experiences a delinquen-

cy in payment, the district or the municipality included within the boundariés

of the sewer district that is providing water service, upon the requebt of thé
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district providing sewer service to the delinquent account, shall terminate its
water service to the customer having the delinquent sewer account: Provided,
however, That any termination of water service must comply with all rules and
orders of the public service commission.

Any district furnishing sewer facilities within the district may require, or may
by petition to the circuit court of the county in which the property is located,
compel or may require the bureau of public health to compel all owners,
tenants or occupants of any houses, dwellings and buildings located near any
such sewer facilities, where sewage will flow by gravity or be transported by
such other methods approved by the bureau of public health including, but not
limited to, vacuum and pressure systems, approved under the provisions of
section nine, article one, chapter sixteen of this code, from such houses,
dwellings or buildings into such sewer facilities, to connect with and use such
sewer facilities, and to cease the use of all other means for the collection,
treatment and disposal of sewage and waste matters from such houses, dwell-
ings and buildings where there is such gravity flow or transportation by such

other methods approved by the bureau of public health including, but not

limited to, vacuum and pressure systems, approved under the provisions -of
section nine, article one, chapter sixteen of this code, and such houses,
dwellings and buildings can be adequately served by the sewer facilities of the
district, and it is hereby found, determined and declared that the mandatory
use of such sewer facilities provided for in this paragraph is necessary and
essential for the health and welfare of the inhabitants and residents of such
districts and of the state: Provided, That if the public service district determines
that the property owner must connect with the sewer facilities even when
sewage from such. dwellings may not flow to the main line by gravity and the

property owner must incur costs for any changes in the existing dwellings’

exterior plumbing in order to connect to the main sewer line, the public service
district board shall authorize the district to pay all reasonable costs for such
changes in the exterior plumbing, including, but not limited to, installation,
operation, maintenance and purchase of a pump, or any other method ap-
proved by the bureau of public health; maintenance and operation costs for
such extra installation should be reflected in the users charge for approval of
the public service commission. The circuit court shall adjudicate the merits of
such petition by summary hearing to be held not later than thirty days after
service of petition to the appropriate owners, tenants or occupants.

Whenever any district has made available sewer facilities to any owner,
tenant or occupant of any house, dwelling or building located near such sewer
facility, and the engineer for the district has certified that such sewer facilities
are available to and are adequate to serve such owner, tenant or occupant, and
sewage will flow by gravity or be transported by such other methods approved
by the bureau of public health from such house, dwelling or building into such
sewer facilities, the district may charge, and such owner, tenant or occupant
shall pay the rates and charges for services established under this article only
after thirty-day notice of the availability of the facilities has been received by the
owner.

545




§ 16-13A-9 PUBLIC ¥

Whenever any district has made available a stormwater system to an
tenant or occupant of any real property located near such stormwater
and where stormwater from such real property affects or drains i
stormwater system, it is hereby found, determined and declared that such
owner, tenant or occupant is being served by such stormwater system, land it is
further hereby found, determined and declared that the mandatory usg of such
stormwater system is necessary and essential for the health and welfare of the
inhabitants and residents of such district and of the state. The district may
charge, and such owner, tenant or occupant shall pay the rates, fees and
charges for stormwater services established under this article only after thirty.
day notice of the availability of the stormwater system has been receivéd by the
owner. :

All delinquent fees, rates and charges of the district for either water acilitieg,
sewer facilities, stormwater systems or stormwater management systems or gas
facilities are liens on the premises served of equal dignity, rank and priority
with the lien on such premises of state, county, school and municipal taxes. In
addition to the other remedies provided in this section, public service|districts
are hereby granted a deferral of filing fees or other fees and costs incidental to
the bringing and maintenance of an action in magistrate court for the cpllection
of delinquent water, sewer, stormwater or gas bills. If the district'collects the
delinquent account, plus reasonable costs, from its customer or other fesponsi-
ble party, the district shall pay to the magistrate the normal filing|fee and
reasonable costs which were previously deferred. In addition, each public
service district may exchange with other public service districts & list of
delinquent accounts. :

Anything in this section to the contrary notwithstanding, any establishment,
as defined in section three, article eleven, chapter twenty-two, now or hereafter
operating its own sewage disposal system pursuant to a permit issued by the
division of environmental protection, as prescribed by section eleven, article
eleven, chapter twenty-two of this code, is exempt from the provisions of this
section.’16-13A-14. Items included in cost of properties. "

The cost of any public service properties acquired under the provisions of this
article shall be deemed to include the cost of the acquisition or congtruction
thereof, the cost of all property rights, easements and franchises|deemeéd
necessary or convenient therefor and for the improvements and extensions
thereto; for stormwater systems and associated stormwater managernent pro-
grams, those activities which include, but are not limited to, water quality
improvement activities necessary to comply with all federal and state{require-
ments; interest upon bonds prior to and during construction or acquisition and
for six months after completion of construction or of acquisition of the jmprove-
ments and extensions; engineering, fiscal agents and legal expenses; ¢xpenses
for estimates of cost and of revenues, expenses for plans, specifications and
surveys; other expenses necessary or incident to determining the feasibility .or
practicability of the enterprise, administrative expense, and such dther ex:
penses as may be necessary or incident to the financing herein authorized, and
the construction or acquisition of the properties and the placing of same :in
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Note 3

operation, and the performance of the things herein required or permitted, in

connection with any thereof.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986, c.
81; Acts 1989, c. 174; Acts 1994, c. 61; Acts 2002, c. 272, eff. 90 days after March 9,

2002.

Law Review and Journal Commentaries

" The Scope of Title Examination in West Virgi-
nia: Can Reasonable Minds Differ? John W
Fisher, 1I, 98 W. Va. L. Rev. 449 (1996).

Key Numbers
Gas ¢&°14.6.
Municipal Corporations &712(7)-712(8).

- Waters and Water Courses &203.
Westlaw Key Number Searches: 190k14.6;
268k712(7) to 268k712(8); 405k203.

Library References

Encyclopedias
C.J.S. Gas §8 84 to 86.
'C.J.8. Municipal Corporations § 1538
C.J.S. Waters § 284.

) Notes of Dec1sions

Notice of availability of sewer service 5
Public service district liens 3

Rates and charges for service 4
Takings 2

validity 1

1. Validity
" In statute authorizing creation of public ser-
vice districts, provision for delinquent fixed
rates and charges for services rendered to be
lien on premises served was not unconstitution-
al as depriving owners of property without due
process of law or as violating Fourteenth
-Amendment of United States Constitution or
applicable provisions of State Constitution.
Acts 1953, c. 147, 8 1 et seq.; Const. art. 3, 8§89,
10; U.S.C.A.Const. Amend. 14. State ex rel.
McMillion v. Stahl, 1955, 89 S.E.2d 693, 141
- W.va. 233, Constitutional Law &= 300(1)

2. Takings
Public service district’s requiring property
owner to connect onto its sewer system and to
abandon private sewer system located on prop-
. erty was not a taking of private property with-
out just compensation. Const. Art. 3, § 9;
Code, 16-13A-9; U.S.C.A. Const.Amend. 5.
, Kingmill Valley Public Service Dist. v. River-
view Estates Mobile Home Park, Inc., 1989, 386
.S.E.2d 483, 182 W.Va. 116. Eminent Domain
L& 2(10)
_. Statute providing that private property may
be taken or damaged for a number of specified
' Purposes amounts to leglslatlve declaration of
I public purposes within meaning of laws, and it
is.a judicial question whether such declaration
I8 consonant with organic law. Acts 1949, c.
39; Const. art. 3, § 9. State ex rel. McMillion

v. Stahl, 1955, 89 SEZd 693, 141 W.Va, 233.
Constitutional Law &= 70.1(8)

3. Public service district liens

Public service district liens must be docketed
to be enforceable against purchaser of property
for valuable consideration, without notice.
Code, 16-13A-9, 38-10C-1.. McClung Invest-
ments, Inc. v. Green Valley Community Public
Service Dist., 1997, 485 S.E.2d 434, 199 W.Va.
490. Gas €= 14.6

Public service district’s failure to docket no-
tice of lien prior to date purchaser recorded
deed of trust prevented district from enforcing
sewer lien against purchaser. Code, 16-13A-9,
38-10C-1. McClung Investments, Inc. v. Green
Valley Community Public -Service Dist., 1997,
485 S.E.2d 434, 199 W.Va. 490. Municipal
Corporations € 712(7)

If owner, tenant or occupant of garage apart-
ment did not receive notice that public service
district’s sewer facilities were available for
apartment, district would have been without
statutory authority to impose charges and a lien
against apartment for sewer services, though
the apartment was on a lot containing another
dwelling which was properly subject to sewer
service charges. Code, 16-13A-9, 16-13A-21.
Rhodes v. Malden Public Service Dist., 1983,
301 S.E.2d 601, 171 W.Va. 645. Municipal
Corporations & 712(7)

Statute authorizing creation of public service
districts confers upon public service board au-
thority to create mortgage lien on the property
of public service district, and action of legisla-
ture conferring such authority was within the
legislature’s power. Acts 1953, c. 147; Const.
art. 10, § 8. State ex rel. McMillion v. Stahl,
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1955, 89 S.E.2d 693, 141 W.Va. 233. Munici-
pal Corporations & 222

4. Rates and charges for service

Statute clearly and unambiguously gives Pub-
lic Service Commission (PSC) power to reduce
or increase utility rates whenever it finds that
existing rate is unjust, unreasonable, insuffi-
cient, or unjustly discriminatory or otherwise in
violation of any provision of legislation govern-
ing Commission. Code, 24-1-1 et seq., 24-2-3.
State ex rel. Water Development Authority v.
Northern Wayne County Public Service Dist.,
1995, 464 S.E.2d 777, 195 W.Va. 135. Public
Utilities &= 123

Corporations holding sewer revenue bonds of
public service district, a public corporation and
political -subdivision of state, had right by man-
damus to enforce and compel district and mem-
bers of the Public Service Board to establish,
charge and collect rates for services rendered
by district sufficient to provide for all operation-
al and maintenance expenses, to pay, when due,
" principal and interest of revenue bonds issued
by district, and to file -tariffs reflecting such
charges with Public Service Commission.

“mus & 80

PUBLIC HEALTgH

Code, 16-13A-1 et seq., 16-13A-9, 16-13A-19
16-13A-13, 16-13A-17. State ex rbl. Allstare
Ins. Co. v. Union Public Service Dist.{ 1966, 151
S.E.2d 102, 151 W.Va. 207. Mandanius & 110
Duty imposed on public service |district~ra
public corporation and political qubdivisioh"{)f
state, to establish rates and charges spifficient ¢,
pay cost of maintenance, operation and deprec;.
ation of properties of district and pfincipal of
and interest on all bonds issued by| district is
nondiscretionary duty which may g enforced
by mandamus. Code, 16-13A-9. §
Allstate Ins. Co. v. Union Publi¢ Seyvi
1966, 151 S.E.2d 102, 151 W.Va. 207.

5. Notice of availability of sewer seryice

Issue of fact as to whether owner| or ténant
had received notice that public servide district’s
sewer services were available for garage apart-
ment, so as to allow imposition of sewer service
charges and a lien against apartmeljt, was not
appropriate for resolution in mandpamus pro-
ceeding. Code, 16-13A-9, 16-13A-2]. Rhodes
v. Malden Public Service Dist., 1983, 301
S.E.2d 601, 171 W.Va. 645. Mandanjus &= 174

)
ya

§ 16-13A-9a. Limitations with respect to foreclosure i
No public service district shall foreclose upon the premises served |by such

district for delinquent fees, rates or charges for which a lien is authdrized by
sections nine or nineteen of this article except through the bringing and
maintenance of a civil action for such purpose brought in the circuit |court 6f
the county wherein the district lies. In every such action, the court|shall be
required to make a finding based upon the evidence and facts presented that
the district prior to the bringing of such action had exhausted 4ll other
remedies for the collection of debts with respect to such delinquencies. In no
event shall foreclosure procedures be instituted by any such district ¢r on its
behalf unless such delinquency had been in existence or continued for a period
of two years from the date of the first such delinquency for which forec]osure is
being sought.

Acts 1982, c. 74.

Library References

Encyclopedias
C.J.S. Gas §§ 84 to 86.
C.J.S. Municipal Corporations § 15
‘C.J.S. Waters § 284.

Key Numbers
Gas &14.6.
Municipal Corporations €2712(7)-712(8).
Waters and Water Courses €2203.
Westlaw Key Number Searches: 190k14.6;
268k712(7) to 268k712(8); 405k203.

§ 16-13A-10. Budget c

The board shall establish the beginning and ending of its fiscal yeaf, which
period shall constitute its budget year, and at least thirty days pridr to thé
beginning of the first full fiscal year after the creation of the district and
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annually thereafter the general manager shall prepare and submit to the board
a tentative budget which shall include all operation and maintenance expenses,
payments to a capital replacement account and bond payment schedules for the
ensuing fiscal year. Such tentative budget shall be considered by the board,
and, subject to any revisions or amendments that may be determined by the
board, shall be adopted as the budget for the ensuing fiscal year. Upon
adoption of the budget, a copy of the budget shall be forwarded to the county

. commission. No expenditures for operation and maintenance expenses in
excess of the budget shall be made during such fiscal year unless unanimously
authorized and directed by the board.

Acts 1953, c. 147; Acts 1981, c. 124.

Notes of Decisions

In general 1 o by district sufficient to provide for all operation-
_— al and maintenance expenses, to pay, when due,
1. In general principal and interest of revenue bonds issued

Corporations holding sewer revenue bonds of by district, .and to 1f}le tanff.s reﬂectmg S,u‘:h
public service district, a public corporation and charges with Public Service Commission.
political subdivision of state, had right by man- ~ Code, 16-13A-1 et seq., 16-13A-9, 16-13A-10,
damus to enforce and compel district and mem- 16-13A-13, 16-13A-17. State ex rel. Allstate
bers of the Public Service Board to establish, Ins. Co. v. Union Public Service Dist., 1966, 151
charge and collect rates for services réndered S.E.2d 102, 151 W.Va. 207. Mandamus & 110

§ 16-13A-11. Accounts; audit

' The general manager, under direction of the board, shall install and maintain
a proper system of accounts, in accordance with all rules, regulations or orders
pertaining thereto by the public service commission, showing receipts from
operation and application of the same, and the board shall at least once a year
¢ause such accounts to be properly audited: Provided, That such audit may be
any audit by an independent public accountant completed within one year of
the time required for the submission of the report: Provided, however, That if
the district is required to have its books, records and accounts audited annually
by an independent certified public accountant as a result of any covenant in any
board resolution or bond instrument, a copy of such audit may be submitted in
satisfaction of the requirements of this section, and is hereby found, declared
and determined to be sufficient to satisfy the requirements of article nine,
chapter six of this code pertaining to the annual audit report by the state tax
commission. A copy of the audit shall be forwarded within thirty days of
submission to the county commission and to the public service commission.

The treasurer of each public service district shall keep and preserve all
financial records of the public service district for ten years, and shall at all
times have such records readily available for public inspection. At the end of
his term of office, the treasurer of each public service district shall promptly
deliver all financial records of the public service district to his successor. in
office. Any treasurer of a public service district who knowingly or willfully
violates any provision of this section is guilty of a misdemeanor, and shall be
fined not less than one hundred dollars nor more than five hundred dollars or
imprisoned in the county jail not more than ten days, or both.

Acts 1953, c. 147; Acts 1981, c. 124; Acts 1986, c. 81.
549 i
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§ 16-13A-12 PUBLIC HEALTY

8§ 16-13A-12. Disbursement of district funds

No money may be paid out by a district except upon an order signe¢d by the
chairman and secretary of such board, or such other person or| persong
authorized by the chairman or secretary, as the case may be, to sign such
orders on their behalf. Each order for the payment of money shall specify the
purposes for which the amount thereof is to be paid, with sufficient clearness tq
indicate the purpose for which the order is issued, and there shall be endorsed
thereon the name of the particular fund out of which it is payable and it sha]
be payable from the fund constituted for such purpose, and no other. | All such
orders shall be reflected in the minutes of the next meeting of the board.

Acts 1953, c. 147; Acts 1981, c. 124.

Library References
Key Numbers ' Encyclopedias
Counties €158. C.1.S. Counties § 198. v
Municipal Corporations €=883. C.J.S. Municipal Corporations § 1626, 1 6135

Westlaw Key Number Searches: 104k158; _
268k883. . st

§ 16—13A—13. Revenue bonds

For constructing or acquiring any public service properties for the a

such place or places, may be subject to such terms of redemption with;or
without premium, may be declared or become due before maturity date thereof,

resolution or resolutions of the board. Notwithstanding the form|or tenor
thereof, and in the absence of any express recital on the face thereof| that the
bond is nonnegotiable, all such bonds shall be, and shall be trgated as,
negotiable instruments for all purposes. Bonds bearing the signpturesrof
officers in office on the date of the signing thereof shall be valid and binding for
all purposes notwithstanding that before the delivery thereof any or all of the
persons whose signatures appear thereon shall have ceased to be suclj; officers.
Notwithstanding the requirements or provisions of any other law, any such

bonds may be negotiated or sold in such manner and at such time or times as'is %

found by the board to be most advantageous, and all such bonds may be sold at
such price that the interest cost of the proceeds therefrom does ndt exceed:
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nineteen percent per annum, based on the average maturity of such bonds and
computed according to standard tables of bond values. Any resolution or
resolutions providing for the issuance of such bonds may contain such cove-
nants and restrictions upon the issuance of additional bonds thereafter as may
be deemed necessary or advisable for the assurance of the payment of the
bonds thereby authorized.

Acts 1953, c. 147; Acts 1970, c. 11; Acts 1970, c. 12; Acts 1970, 1st Ex. Sess., c. 2; Acts

. 1980, c. 33; Acts 1981, 1st Ex. Sess., ¢. 2; Acts 1989, ¢c. 174,

N

Library References

Ke Numbers
_-Counties €174,
" Municipal Corporations €911,
“Westlaw Key Number Searches: 104k174;
268k911.

Encyclopedias
C.J.S. Counties § 220..
C.J.S. Municipal Corporations § 1649.

.,r', . Notes of Decisions

In general 1

I In general

* Corporations holding sewer revenue bonds of
public service district, a public corporation and
political subdivision of state, had right by man-
damus to enforce and compel district and mem-
bers of the Public Service Board to establish,
charge and collect rates for services rendered

by district sufficient to provide for all operation-
al and maintenance expenses, to pay, when due,
principal and interest of revenue bonds issued
by district, and to file tariffs reflecting such
charges with Public Service Commission.
Code, 16-13A-1 et seq., 16-13A-9, 16-13A-10,
16-13A-13, 16-13A-17. State ex rel. Allstate
Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102; 151 W.Va. 207. Mandamus & 110

§ 16-13A-14. Items included in cost of propéﬁies

The cost of any public service properties acquired under the provisions of this
artlcle shall be deemed to include the cost of the acquisition or construction
thereof the cost of all property rights, easements and franchises deemed
necessary or convenient therefor and for the improvements and extensions
thereto; interest upon bonds prior to and during construction or acquisition
and for six months after completion of construction or of acquisition of the
lmprovements and extensions; engineering, fiscal agents and legal expenses;
éxpenses for estimates of cost and of revenues, expenses for plans, specifica-
tions and surveys; other expenses necessary or incident to determining the o
feasxblhty or practicability of the enterprise, administrative expense, and such 4 ‘
‘other expenses as may be necessary or incident to the financing herein i
authorized, and the construction or acquisition of the properties and the
- placing of same in operation, and the performance of the things herein requlred
- or permitted, in connection with any thereof.

- Acts 1953, c. 147.

§ 16-13A-15. Bonds may be secured by trust indenture

* In the discretion and at the option of the board such bonds may be secured

:by a trust indenture by and between the district and a corporate trustee, which |
:may be a trust company or bank having powers of a trust company within or .

awlthout the State of West Virginia, but no such trust indenture shall convey, " "‘ ,
i
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mortgage or create any lien upon the public service properties or any part
thereof. The resolution authorizing the bonds and fixing the details [thereof
may provide that such trust indenture may contain such provisions for protect-
ing and enforcing the rights and remedies of bondholders as may be reagonable
and proper, not in violation of law, including covenants setting forth th¢ duties
of the district and the members of its board and officers in relation| to thg
construction or acquisition of public service properties and the impro ement,
extension, operation, repair, maintenance and insurance thereof, and th¢ custo.
dy, safeguarding and application of all moneys, and may provide that all or any
part of the construction work shall be contracted for, constructed and paid for,
under the supervision and approval of consulting engineers emplagyed ' of
designated by the board and satisfactory to the original bond purchasers, their
successors, assignees or nominees, who may be given the right to require the
security given by contractors and by any depository of the proceeds of bpnds or
revenues of the public service properties or other money pertaining thdreto be
satisfactory to such purchasers, their successors, assignees or nominees, Such
indenture may set forth the rights and remedies of the bondholders and suck
trustee.

Acts 1953, c. 147.

Library References

Key Numbers Encyclopedias
Counties &=183. C.J.S. Counties § 222.

Municipal Corporations €2950(15). .. .
Westlaw Key Number Searches: 104k183; 017809 Municipal - Corporations 8§
268k950(15). . .

§ 16-13A-16. Sinking fund for revenue bonds

At or before the time of the issuance of any bonds under this article dhfe boéffﬁ
shall by resolution or in the trust indenture provide for the creation of a|sinking
fund and for monthly payments into such fund from the revenues of the puBIic
service properties operated by the district such sums in excess of thejcost of
maintenance and operation of such properties as will be sufficient to pay | the
accruing interest and retire the bonds at or before the time each will respective-
ly become due and to establish and maintain reserves therefor. All sums which
are or should be, in accordance with such provisions, paid into such|sinking
fund shall be used solely for payment of interest and for the retirement]of such -
bonds at or prior to maturity as may be provided or required by such
resolutions. 4

Acts 1953, c. 147.

Library References

Key Numbers Encyclopedias
Counties &186.5. C.J.S. Counties § 226.

Municipal Corporations €&951. . . . .
Westlaw Key Number Searches: 104k186.5; ICJ”SOS Municipal Corporations $§

268k951.
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§ 16-13A-17. Collection, etc., of revenues and enforcement of covenants;
default; suit, etc., by bondholder or trustee to compel

performance of duties; appointment and powers of receiv-
er

"The board of any such district shall have power to insert enforceable
provisions in any resolution authorizing the issuance of bonds relating to the
collection, custody and application of revenues of the district from the opera-
tion of the public service properties under its control and to the enforcement of
the covenants and undertakings of the district. In the event there shall be

default in the sinking fund provisions aforesaid or in the payment of the -

principal or interest on any of such bonds or, in the event the district or its
board or any of its officers, agents or employees, shall fail or refuse to comply
with the provisions of this article, or shall default in any covenant or agreement
made with respect to the issuance of such bonds or offered as security therefor,
then any holder or holders of such bonds and any such trustee under the trust
indenture, if there be one, shall have the’ right by suit, action, mandamus or
other proceeding instituted in the circuit court for the county or any of the
counties wherein the district extends, or in any other court of competent
jurisdiction, to enforce and compel performance of all duties required by this
article or undertaken by the district in connection with the issuance of such
bonds, and upon application of any such holder or holders, or such trustee,
such court shall, upon proof of such defaults, appoint a receiver for the affairs
of the district and its properties, which receiver so appointed shall forthwith
directly, or by his agents and attorneys, enter into and upon and take posses-
sion of the affairs of the district and each and every part thereof, and hold, use,
sperate, manage and control the same, and in the name of the district exercise
il of the rights and powers of such district as shall be deemed expedient, and
such receiver shall have power and authority to collect and receive all revenues
md apply same in such manner as the court shall direct. Whenever the default
‘ausing the appointment of such receiver shall have been cleared and fully
lischarged and all other defaults shall have been cured, the court may in its
liscretion and after such notice and hearing as it deems reasonable and proper
lirect the receiver to surrender possession of the affairs of the district to its
ard. Such receiver so appointed shall have no power to sell, assign,

nortgage or otherwise chspose of any assets of the district except as hereinbe-
ore provided.

lcts 1953, c. 147.

Library References

{ey Numbers Encyclopedias

: Cour}ti‘es &188. C.1.S. Counties § 226.

. Municipal Corporations €937, 955. C.J.S. Municipal Corporations §§ 1707 1711.

,Westlaw Key Number Searches: 104k188;
' 268k937; 268k955.

1
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§ 16-13A-17 PUBLIC HEALTY

Notes of Decisions 3

In general 1 by district sufficient to provide for allloperation.
al and maintenance expenses, to pay,|when due,
principal and interest of revenue bonds issyed

Corporations holding sewer revenue bonds of bl}; district, tz;lnd to lﬁle tariffs reflefting such
public service district, a public corporation and =~ ¢2rges Wi Public Service Commission,
political subdivision of state, had right by man- Code, 16-13A-1 et seq., 16-13A~9, 16-13A-1¢,
damus to enforce and compel district and mem- = 16-13A-13, 16-13A-17. State ex rel. Allstate
bers of the Public Service Board to establish, Ins. Co.v. Union Public Service Dist.| 1966, 151
charge and collect rates for services rendered  S.E.2d 102, 151 W.Va. 207. Mand

1. In general

§ 16-13A-18. Operating contracts

The board may enter into contracts or agreements with any persons,
corporations for the operation and management of the public service p ropertleg
within the district, or any part thereof, for such period of time and under such
terms and conditions as shall be agreed upon between the board and such
persons, firms or corporations. The board shall have power to provide in the
resolution authorizing the issuance of bonds, or in any trust indenture secunng
such bonds, that such contracts or agreements shall be valid and binding upon
the district as long as any of said bonds, or interest thereon, are outstandin
and unpaid. “

Acts 1953, c. 147.

Library References
Key Numbers Encyclopedias
Counties €114. C.J.S. Counties § 161.

Municipal Corporations €2328. - . 4 .
Westlaw Key Number Searches: 104k114; 6'10829 Municipal Corporations $§ 1027 "to

268k328. ’ Lok
L A
§ 16-13A-18a. Sale, lease or rental of water, sewer, stormwater or gas

system by district; distribution of proceeds Wi

In any case where a public service district owns a water, sewer, st rmwaté;
or gas system, and a majority of not less than sixty percent of the m
the public service board thereof deem it for the best interests of the

gas system upon such terms and conditions as said board in its discretion,
considers in the best interests of the district: Provided, That such sale, leasing
or rental may be made only upon: (1) The publication of notice of a hearing
before the board of the public service district, as a Class I legal advertisement
in compliance with the provisions of article three, chapter fifty-nine of this
code, in a newspaper published and of general circulation in the dounty-or
counties wherein the district is located, such publication to be made not earller
than twenty days and not later than seven days prior to the hedring; k)

approval by the county commission or commissions of the county or counties in
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Note 1

which the district operates; and (3) approval by the public service commission
of West Virginia.,

In the event of any such sale, the proceeds thereof, 1f any, remaining after
payment of all outstanding bonds and other obligations of the district, shall be
ratably distributed to any persons who have made contributions in aid of
construction of such water, sewer, stormwater or gas system, such distribution
not to exceed the actual amount of any such contribution, without interest, and
any balance of funds thereafter remaining shall be paid to the county commis-
sion of the county in which the major portion of such water, sewer, stormwater
or gas system is located to be placed in the general funds of such county
commission.

Acts 1963, c. 75; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1997, c. 160, eif. 90 days after S
April 10, 1997; Acts 2002, c. 272, eff 90 days after March 9, 2002.

Library References
Key Numbers ’ Encyclopedias
Counties ¢=110. 'C.J.S. Counties §§ 148 to 149.
Municipal Corporations &»223. C.J.S. Municipal Corporations § 882.

,Westlaw Key Number Searches: 104k110; v a ‘
268k225. e

_ SR
§ 16-13A-19. Statutory mortgage lien created; foreclosure thereof _ " g;

- There shall be and is hereby created a statutory mortgage lien upon such ‘
public service properties of the district, which shall exist in favor of the holders Lo
of bonds hereby authorized to be issued, and each of them, and the coupons R
attached to said bonds, and such public service properties shall remain subject S
to such statutory mortgage lien until payment in full of all principal of and '
interest on such bonds. Any holder of such bonds, of any coupons attached i
thereto, may, either at law or in equity, enforce said statutory mortgage lien ‘ i
conferred hereby and upon default in the payment of the principal of or interest o
on-said bonds, may foreclose such statutory mortgage lien in the manner now. o
provided by the laws of the State of West Virginia for the foreclosure of )
mortgages on real property. ‘ _ !
Acts 1953‘,',0. 147.

B

ot e e
A

o Library References
Key Numbers . Encyclopedias
l(\I/[ountlesal@2183 — C.1.S. Counties § 222.
*Municipal Corporations €
Westlaw Key Number Searches: 104k183; CJ”SOQ Municipal Corporations §§ 1708 to‘
268k950(15).

I

Notes of Decisions

e e e o i

In general 1 of public service district, and action of legisla-
N ) ture conferring such authority was within the
l, In general legislature’s power. Acts 1953, c. 147; Const.

: Statute authorizing creation of public service art. 10, § 8. State ex rel. McMillion v. Stahl,
ilstncts confers upogn public service board au- 1955, 89 S.E.2d 693, 141 W.Va. 233. Mumc1-
} ority to create mortgage lien on the property pal Corporations & 222
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§ 16-13A-20. Refunding revenue bonds

The board of any district having issued bonds under the provisians of thig
article is hereby empowered thereafter by resolution to issue refunding bondg
of such district for the purpose of retiring or refinancing such o?tstanding
bonds, together with any unpaid interest thereon and redemption| premium
thereunto appertaining and all of the provisions of this article relating to the
issuance, security and payment of bonds shall be applicable to such refunding
bonds, subject, however, to the provisions of the proceedings which authorized
the issuance of the bonds to be so refunded. S

Acts 1953, c. 147.

b

Library References
Key Numbers Encyclopedias
Counties TZUS- 013 C.J.S. Counties § 218. '
Municipal Corporations €913. - -
Westlaw Key Number Searches: 104k175; C.J.S. Municipal Corporations §§1 1651, _1_653(
268k913. AT
s
§ 16-13A-21. Complete authority of article; liberal construction; district
to be public instrumentality; tax exemption

This article is full and complete authority for the creation of publi

districts and for carrying out the powers and duties of same as herei

The provisions.of this article shall be liberally construed to acc

purpose and no procedure or proceedings, notices, consents or apptovals,.are
required in connection therewith except as may be prescribed by this article:
Provided, That all functions, powers and duties of the public service commis-
sion of West Virginia, the bureau of public health, the division of environmental
protection and the environmental quality board remain unaffect¢d by« this
article. Every district organized, consolidated, merged or expanded |junder:this.
article is a public instrumentality created and functioning in the interest and for: -
the benefit of the public, and its property and income and any bonds issuedby
it are exempt from taxation by the state of West Virginia, and the other taxing -
bodies of the state: Provided, however, That the board of any such djstrict'may.
use and apply any of its available revenues and income for the payment of what
such board determines to be tax or license fee equivalents to any local taxing
body and in any proceedings for the issuance of bonds of such d tfnay’
reserve the right to annually pay a fixed or computable sum to 5
bodies as such tax or license fee equivalent. -

Acts 1953, c. 147; Acts 1986, c. 81; Acts 1994, c. 61.

Library References ebar, shi

7

Key Numbers i ‘ Encyclopedias

gdouwi_es ‘IWCIS- o5 10 6 C.1.S. Counties §§ 31 to 33.

unicipal Corporations 1o 6. .. . ;

Westlaw Key Number Searches: 104k18; C.J.S. Municipal Corporations §
268k5 to 268k6.
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In general 2
validity 1

1, Validity

Statute authorizing creation of public service
districts violates no provision of State Constitu-
tion, nor is it violative of Fourteenth Amend-
ment to United States Constitution. Act 1953,
c. 147; U.S.C.A.Const. Amend. 14. State ex rel.
McMillion v. Stahl, 1955, 89 S.E.2d 693, 141
W.Va. 233. Constitutional Law &= 278(2)

_Statute authorizing creation of public service
districts does not, in so far as it requires County
Court to define territory to be included in public
service district and appoint a board to govern
same in first instance, involve unconstitutional
delegation of judicial functions to the County

Court, Acts 1953, c. 147; Const. art. 8, § 24.-

' WATER, SEWER & GAS PUBLIC SERVICE DISTRICTS §16-13A-22

Notes of Decisions

2. 1In general

Statute authorizing creation of public service
districts confers upon public service board au-
thority to create mortgage lien on the property
of public service district, and action of legisla-
ture conferring such authority was within the
legislature’s power. Acts 1953, c. 147; Const.
art. 10, § 8. State ex rel. McMillion v.-Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Munici-
pal Corporations & 222 .

Title of act authorizing creation of public ser-

vice districts in connection with acquisition,
construction, maintenance, operation, improve-
ment and extension of properties supplying wa-
ter and sewerage services, clearly defines object

and purposes of act and powers of governing

board, and is sufficient to meet constitutional
requirements. Acts 1953, c. 147; Const. art. 6,

state ex rel. McMillion v. Stah}, 1955, 89 S.E.2d  § 30. State ex rel. McMillion v. Stahl, 1955, 89
693, 141 W.Va, 233. Constitutional Law €= 56 S.E.2d 693, 141 W.Va. 233. Statutes & 123(3)

§ 16~-13A-22. Validation of prior acts and proceedings of county courts for
creation of districts, inclusion of additional territory, and
appointment of members of district boards

All acts and proceedings taken by any county court of this State purporting to
have been carried out under the provisions of this article which have been
taken, prior to the date this section takes effect, for the purpose of creating
public service districts or for the purpose of subsequent inclusion of additional
territory to existing public service districts, after notice published by any such
county court having territorial jurisdiction thereof of its intention to include
such additional territory after hearing thereon, are hereby validated, ratified,
approved and confirmed notwithstanding any other lack of power (other than

or to include additional territory to existing public service districts or irregular-

ment and qualification of more than three members to the board of any such
public service district or the subsequent appointment of successors of any or all
of such members, notwithstanding that no city, incorporated town or other

- members, and further including any irregularities in the petition for the
. creation of any public service district, irregularities in the description of the
E area embraced by such district, and irregularities in the notice and publication
; of notice for the hearing creating such district, prior to the date this section
- takes effect, is hereby validated, ratified, approved and confirmed; and, further,

| in.such. cases where more than three members of the board of such districts.

have been so appointed prior to the date this section takes effect then such

“ county court shall appoint, and they are hereby authorized and empowered to,

¢ appoint, successors to such members in the manner as otherwise provided by
t=hls article.

{}. 1958, c. 14; Acts 1960, c. 19.
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constitutional) of any such county court to create such public service districts’

ities (other than constitutional) in such proceedings, relating to the appoint- -

. Municipal corporation having a population in excess of three thousand is-
~included within the district, and the appointment and qualification of such:
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W.Va. Const., art. IX, § 9, redesignated the office of the county court
as county commission.

Library References
Key Numbers Encyclopedias _
Counties =18. 4 C.J.S. Counties §§ 31 to 33.

Municipal Corporations €=5 to 7. .. .
Westlaw Key Number Searches: 104ki8§; C.J.S. Municipal Corporations 8§ 12 to 13. .

268kS5 to 268k7. Bl

§ 16-13A-23. Validation of acts and proceedings of public service boards :";

All acts and proceedings taken by any public service board the members of
which were appointed, prior to the date this section takes effect, by arly county :
court of this State having territorial jurisdiction thereof, are hereby validated:*
ratified, approved and confirmed, as to defects and irregularities which may:
otherwise exist on account of their appointment and qualification: Provided,"
however, That nothing herein contained shall be construed to excuse al criminal;
act.

Acts 1958, c. 14; Acts 1960, c. 19; Acts 1965, c. 134.

W.Va. Const., art. IX, § 9, redesignated the office of the county
as county CoOmmission.

Library References
Key Numbers Encyclopgdias
Counties &47. C.J.S. Counties §§ 70 to 73.

Municipal Corporations €2166. - . .
Westlaw Key Number Searches: 104k47; C.J.S. Municipal Corporations § 3

268k166.

§ 16-13A-24. Acceptance of loans, granm or temporary advances v

Any public service district created pursuant to the provisions of thid article is
authorized and empowered to accept loans or grants and procure| loans -or.
temporary advances evidenced by notes or other negotiable instruments issued
in the manner, and subject to the privileges and limitations, set fprth with,
respect to bonds authorized to be issued under the provisions of this 1rticle, for.
the purpose of paying part or all of the cost of construction or acquisition of
water systems, sewage systems, stormwater systems or stormwater] manage--
ment systems or gas facilities, or all of these, and the other purposes herein
authorized, from any authorized agency or from the United States of America
or any federal or public agency or department of the United States or any
private agency, corporation or individual, which loans or temporary [advances,-
including the interest thereon, may be repaid out of the proceeds of '
authorized to be issued under the provisions of this article, the reve :
said water system, sewage system, stormwater system or associated sformwater
management system or gas facilities, or grants to the public servige district”
from any authorized agency or from the United States of Ameri¢a or any’
federal or public agency or department of the United States or from a at
agency, corporation or individual or from any combination of such sources:or:*
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payment, and to. enter into the necessary contracts and agreements to carry out

the purposes hereof with any authorized agency or the United States of
~ America or any federal or public agency or department of the United States, or
. with any private agency, corporation or individual. Any other provisions of this
i article to the contrary notwithstanding, interest on any such loans or temporary
advances may be paid from the proceeds thereof until the maturity of: such
notes or other negotiable instrument.

Acts 1958, c. 14; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986, c. 118 Acts 2002 c.
272 eff. 90 days after March 9, 2002.

Library References
Key Numbers ' ' Encyclopedias
Counties €149, C.J.S. Counties §§ 185, 187.

.. Municipal Corporations €=864(3). .. .
Westlaw Key Number Searches: 104k149; CJ.S. Municipal Corporat10ns§ _1589"

268k864(3).

Notes of Decisnons

T i

In general 1 note, is pemnsmble borrowmg under this sec-
_— tion. Matko, Op.Atty.Gen., May 6, 1988.

T e T

l In general |
" The borrowing by PSD’s of money from coun- ' e S
ties and/or municipalities, as evidenced by a : r . . o

§ 16-13A-25. Borrowing and bond issuaucé; procedure . | §

" Notwithstanding any other provisions of this article to the contrary, a public o i
service district shall not borrow money, enter into contracts for the provision of e }
engineering, design or feasibility studies, issue or contract to issue revenue SN}
bonds or exercise any of the powers conferred by the provisions of section "'i':}
thirteen, twenty or twenty-four of this article, without the prior consent and ; i
approval of the public service commission. The public service commission may S8l
waive the provision of prior consent and approval for entering into contracts }
for engineering, design or feasibility studies pursuant to this section for good !
cause shown which is evidenced by the public service district filing a request o
for waiver of this section stated in a letter directed to the commission with a Con
brief description of the project, evidence of compliance with chapter five-g of ‘
this code, and further explanation of ability to evaluate their own engineering
contract, including, but not limited to: (1) Experience with the same engineer- »
ing firm in the past two years requlrmg engineering services; or (2) completion =
of a construction project within the past two years requiring engineering "
services. The district shall also forward an executed copy of the engineering
‘contract to the commission after receiving approval of the waiver. Unless the
Properties to be constructed or acquired represent ordinary extensions or [
Tepairs of existing systems in the usual course of business, a public service '
district must first obtain a certificate of public convenience and necessity from
‘the public service commission in accordance with the provisions of chapter .

twenty-four of this code, when a public service district is seeking to acquire or !
Construct public service property. , _ " i
559




Provided, That if the rates are an estimate, the notice may be stated in
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Thirty days prior to making formal application for the certificate, th‘e public
service district shall prefile with the public service commission its plans and
supporting information for the project and shall publish a Class [II legs]
advertisement in a newspaper or newspapers of general circulation in each city,
incorporated town or municipal corporation if available in the publiq service
district, which legal advertisement shall state: 4 .

(a) The amount of money to be borrowed, or the amount of revenue bonds to
be issued: Provided, That if the amount is an estimate, the notice may he stated
in terms of an amount ‘‘not to exceed”’ a specific amount;

(b) The interest rate and terms of the loan or bonds: Provided, That if the
interest rate is an estimate, the notice may be stated in terms of a rate| “not to
exceed” a specific rate; a

(c) The public service properties to be acquired or constructed, and the cost
of the public service properties;

(d) The anticipated rates which will be charged by the public service district;
Jerms of
rates “‘not to exceed” a specific rate; and :

(e) The date that the formal application for a certificate of publiq conve-
nience and necessity is to be filed with the public service commission. The
public service commission may grant its consent and approval for the certifi-
cate, or any other request for approval under this section, subject to such terms
and conditions as may be necessary for the protection of the public interest,
pursuant to the provisions of chapter twenty-four of this code, or may withhold
such consent and approval for the protection of the public interest.

In the event of disapproval, the reasons for the disapproval shall be a,ssignea

in writing by the commission. ]
Acts 1969, 1st Ex. Sess., ¢. 6; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1996, c.i213, eff. i
90 days after March 9, 1996; Acts 1997, c. 159, eff. 90 days after April 12, 1997.

Library References , _
Encyclopedias ' ' §
C.1.S. Counties §§ 161, 186, 221. ’ i

C.J.S. Municipal Corporations §§ 1027 to
1029, 1609, 1658 to 1660. Lo

C.1.S. Public Utilities §§ 18, 65 to 67| ':

Key Numbers
Counties €114, 153, 176.
Municipal Corporations €328, 869, 917.
Public Utilities €=145.
Westlaw Key Number Searches: 104k114;
104k153; 104k176; 268k328; 268k869;
. 268k917; 317Ak145.

Notes of Decisions

In general 1 300 feet; Public Service Commission (relied on
Certificate of public convenience and necessity ample evidence in record to support glaim that

2 . proposed location was both cost:effettive and
environmentally sound. Code,' 16-13A-25,
24-2-11, 24-2-11(a). Sexton v. Publit Service
Com'n, 1992, 423 S.E.2d 914, 188 W.Va. 305.
Municipal Corporations €& 708

1. 1In general

Proposed sewage treatment project complied .
with buffer zone requirements where all parties 2, . Certificate of public convenience ahd neces-
acknowledged that distance of proposed sewage sity
lagoons from property owners’ home was fur- Public Service district must obtain dertificate
ther than minimum buffer-zone requirement of of public convenience and necessity before it
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|

| Note 2

can acquire or construct public service proper- Com’n, 1992, 423 S.E.2d 914, 188 W.Va. 305.
! ty. Code, 16-13A-25. Sexton v. Public Service Public Utilities & 113

=
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" Provided, That if such change or readjustment be made substantially pro rata, as to all

classes of service, no hearing or notice shall be required. The aggregate of the rates, fees or
charges shall always be sufficient for such expense of operation, repair and maintenance and

for such sinking fund payments.

(k) All rates, fees or charges, if not paid when due, shall constitute a lien upon the premises
served by such works. If any service rate, fees or charge so established is not paid within
twenty days after the same is due, the amount thereof, together with a penalty of ten percent,
and a reasonable attorney’s fee, may be recovered by the board in a civil action in the name of
the municipality, and in connection with such action said lien may be foreclosed against such
lot, parcel of land or building, in accordance with the laws relating thereto: Provided, That
where both water and sewer services are furnished by any municipality to any premises the

schedule of charges may be billed as a single amount or individually itemized and billed for

the aggregate thereof.

(1) Whenever any rates, rentals, fees or charges for services or facilities furnished shall

" remain unpaid for a period of twenty days after the same shall become due and payable, the

property and the owner thereof, as well as the user of the services and facilities shall be
delinquent until such time as all rates, fees and charges are fully paid. When any payment
for rates, rentals, fees or charges becomes delinquent, the governing body may use the

- security deposit to satisfy the delinquent payment.

(m) The board collecting such rates, fees or charges shall be obligated under reasonable
rules to shut off and discontinue both water and sewer services to all delinquent users of
either water facilities, or sewer facilities or both, and shall not restore either water facilities
or sewer facilities, to any delinquent user of either until all delinquent rates, fees or charges
for both water facilities, and sewer facilities, including reasonable interest and penalty
charges, have been paid in full.

Acts 1933, Ex. Sess., c. 25, § 16; Acts 1933, 2nd Ex. Sess., c. 48; Acts 1959, ¢.'125; Acts 1967, c. 105;
Acts 2001, c. 212, eff. 90 days after April 14, 2001; Acts 2004, c. 185, eff. 90 days after March 12, 2004.

~ § 16-13-18. Supervision of works by sanitary board; organization of board

qualifications, ferms and compensation of members

o Notes of Dec1s1ons »
Funds 3 both) to be appointed to board 52 W.Va. Op.Atty.

Membership of sanitary boards 1.5 Gen. 217 (February 9, 1967) 1967 WL 93382.
3. Funds
i . . Charleston Sanitary Board treasurer must deliv-
15. Membership of sanitary boards : er funds collected from sewer system users to

Where sanitary board created by municipality. Charleston city treasurer. 52 W.Va. Op.Atty.Gen.
optional for either mayor or city manager, (but not 497 (October 6, 1967) 1967 WL 93425.

ARTICLE 13A
PUBLIC SERVICE DISTRICTS

Section Section

16-13A-2.  Creation of districts by county com- 16-13A-9.  Rules; service rates and charges; dis-
mission; ~ enlarging, reducing, continuance of service; required
merging, or dissolving district; water and sewer connections; lien

consolidation; agreements, etc,; for delinquent fees.

infringing upon powers of county N . .
pos sion; filing list of members 16-13A-14. Items 1x}cludeg 151 ct{)is?; of prop'emii.e
and districts with the Secretary of 16-13A-25. Borrowing and bond issuance; proce-
State. dure.

16-13A—-4. Board chairman; members' compen-
sation; procedure; district name.
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§ 16-13A-1. Legislative findings

Notes of Decisions

2. In general

A county court may use Federal Revenue Shar-
ing Funds for ordinary and necessary maintenance
and operating expenses for sewage disposal, sani-
tation, and pollution abatement, and ordinary and

necessary capital expenditurgs authorized by law
but may not use such funds for matching purposes
" under any other federal-aid |program. 55 W.Va.
Op.Atty.Gen. 116 (June 27, 1973) 1973 WL 159152.

ging, reducing,
greements, etc.;
filing list of

§ 16-13A-2. Creation of districts by county commission; enl
merging, or dissolving district; consolidation;
infringing upon powers of county commissio
members and districts with the Secretary of State

-

(a) The county commission of any county may propose the creation, ehlargement, redue--

tion, merger, dissolution, or consolidation of a public service district by any of the following
methods: (1) On its own motion by order duly adopted, (2) upon the recommendation of the
Public Service Commission, or (3) by petition of twenty-five percent of th reglstered voters
who reside within the limits of the proposed public service district wi one or more
counties. The petition shall contain a deseription, including metes and bdunds, sufficient to
identify the territory to be embraced therein and the name of such iproposed district:
Provided, That after the effective date of this section, no new public servi¢e district shall be
created, enlarged, reduced, merged, dissolved or consolidated under this section without the
written consent and approval of the Public Service Commission, which apgroval and consent
- shall be in accordance with rules promulgated by the Public Service Commission and may
only be requested after consent is given by the appropriate county comnjission or commis-

sions pursuant to this section. Any territory may be included regardless

the territory includes one or more cities, incorporated towns or other munj

of whether or not
cipal corporations

which own and operate any public service properties and regardless of

hether or not it

includes one or more cities, incorporated towns or other municipal corporations being served

by privately owned public service properties: Provided, however, That
shall not be included within the boundaries of more than one public se
where the territory or part thereof is included within the boundaries of

e same territory
ce district except
separate public

service district organized to supply water, sewerage services, stormwatep services or gas

facilities not being furnished within such territory or part thereof: Provide
city, incorporated town or other municipal corporation shall be included wi
of the proposed district except upon the adoption of a resolution of the govd
city, incorporated town or other municipal corporation consenting.

further, That no
in the boundaries
rning body of the

(b) The petition shall be filed in the office of the clerk of the county commission of the

county in which the territory to constitute the proposed district is si
territory is situated in more than one county, then the petition shall be fil
the clerk of the county commission of the county in which the major portio

extends, and a copy thereof (omitting signatures) shall be filed with each of]

county commission of the other county or counties into which the territo
clerk of the county commission receiving such petition shall present
commission of the county at the first regular meeting after the filing or at
called for the consideration thereof.

(¢) When the county commission of any county enters an order on its own
the creation, enlargement, reduction, merger, dissolution or consolidation of

llat:ed, and if the
d in the office of
h of the territory
the clerks of the
ry extends. The
t to the county
B special meeting

motion proposing
a public service

district, as aforesaid, or when a petition for the creation is presented, as afoﬂesmd the county

commission shall at the same session fix a date of hearing in the county

on the creation,

enlargement, reduction, merger, dissolution or consolidation of the proposed public service
distriet, which date so fixed shall be not more than forty days nor less than twenty days from

the date of the action. Within ten days of fixing the date of hearing, the co

shall provide the Executive Secretary of the Public Service Commission
order or petition and notification of the time and place of the hearing to be h
commission. If the territory proposed to be included is situated in more th
county commission, when fixing a date of hearing, shall provide for noti
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PUBLIC HEALTH § 16-13A-2

commission and clerk thereof of each of the other counties into which the territory extends of
the date so fixed. The clerk of the county commission of each county in which any territory
in the proposed public service district is located shall cause notice of the hearing and the time
and place thereof, and setting forth a description of all of the territory proposed to be
included therein to be given by publication as a Class T legal advertisement in compliance
with the provisions of article three, chapter fifty-nine of this code, and the publication area for
the publication shall be by publication in each city, incorporated town or municipal corpora-
tion if available in each county in which any territory in the proposed public service district is
located. The publication shall be at least ten days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction, merger,
dissolution or consolidation of the public service districts are initiated by petition as a.foresald
the person filing the petition shall advance or satisfactorily indemnify the payment of the cost
and expenses of publishing the hearing notice, and otherwise the costs and expenses of the
notice shall be paid in the first instance by the county commission out of contingent funds or
any other funds available or made available for that purpose. In addition to the notice
required herein to be ‘published, there shall also be posted in at least five conspicuous places
in 'the proposed public service district, a notice containing the same information as is
contained in the published notice. The posted notices shall be posted not less than ten days
before the hearing. '

(e) All persons re51dmg in or owmng or having any mterest in property in the proposed
public service distriet shall have an opportunity to be heard for and against its creation,
enlargement, reduction, merger, dissolution or consolidation. At the hearing the county
commission before which the hearing is conducted shall consider and determine the feasibility
of the creation, enlargement, reduction, merger, dissolution or consolidation of the proposed
district. If the county commission determines that the construction or acquisition by
purchase or otherwise and maintenance, operation, improvement and extension of public
service properties by the public service district will be conducive to the preservation of public
health, comfort and convenience of such area, the county commission shall by order create,
enlarge, reduce, merge, dissolve or consolidate such public service district. If the county
commission, after due consideration, determines that the proposed distriet will not -be
conducive to the preservation of public health, comfort or convenience of the area or that the
creation, enlargement, reduction, merger, dissolution or consolidation of the proposed district
as set forth and described in the petition or order is not feasible, it may refuse to enter an \
order creating the district or it may enter an order amending the description of the proposed
district and create, enlarge, reduce, merge, dissolve or consolidate the district as amended.

(f) If the county commission determines that any other public-service district or districts
can adequately serve the area of the proposed public service district, whether by enlarge-
ment, reduction, merger, dissolution or consolidation, it shall refuse to enter the order, but
shall enter an order creating, enlarging, reducing, merging, dissolving or consolidating the
area with an existing public service district, in accordance with rules adopted by the Public
Service Commission for such purpose: Provided, That no enlargement of a public service V
district may occur if the present or proposed physical facilities of the public service district |
are determined by the appropriate county commission or the Public Service Commission to be i
inadequate to provide such enlarged service. The clerk of the county commission of each i
county into which any part of such district extends shall retain in his office an authentic copy |
of the order creating, enlarging,; reducing, merging, dissolving or consolidating the district:
Provided, however, That within ten days after the entry of an order creating, enlarging, :
reducing, merging, dissolving or consolidating a district, such order must be filed for review I
and approval by the Public Service Commission. The Public Service Commission may |
provide a hearing in the affected county on the matter and may approve, reject or modify the o
order of the county commission if it finds it is in the best interests of the public to do so. The | {
Public Service Commission shall adopt rules relating to such filings and the approval, i
disapproval or modification of county commission orders for creating, enlarging, merging, c
dissolving or consolidating districts. The provisions of this section shall not apply to the
implementation by a county commission of an order issued by the Pubhc Service Commission l
pursuant to this section and section one-b, of this article. _ i (

(g) The county commission may, if in its discretion it deems it necessary, feasible and i
proper, enlarge the district to include additional areas, reduce the area of the district, where LA
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" 3.5. Removal of members
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facilities, equipment, service or materials have not been extended, or dis
inactive or create or consolidate two or more such districts. If consolidatig
feasible, the county commission may consolidate and centralize manageme
tion of districts within its county -or multi-county area to achieve effici
Provided, That where the county commission determines on its own motic
of record, or there is a petition to enlarge the district, merge and consolids
management and administration thereof, reduce the area of the district or
if inactive, all of the applicable provisions of this article providing for

BLIC HEALTH

Solve the district if
n of districts is not
nt and administra-
ncy of operations:

by order entered
hte districts, or the
Hissolve the district
hearing, notice of

hearing and approval by the Public Service Commission shall apply. The Gommission shall at
all times attempt to bring about the enlargement or merger of existing pullic service districts

in order to provide increased services and to eliminate the need for cre

tion of new public

service districts in those areas which are not currently serviced by a public service district:
Provided, however, That where two or more public service districts are consolidated pursuant
to this section, any rate differentials may continue for the period of bopnded indebtedness
incurred prior to consolidation. The districts may not enter into any agré ement, contract or
covenant that infringes upon, impairs, abridges or usurps the duties, rights or powers of the
county commission, as set forth in this article, or conflicts with any provision of this article.

-(h) A list of all districts and their current board members shall be

July of each year.

iled by the county

.commission with the Secretary of State and the Public Service Commission by the first day of

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1967, c. 105; Acts 1975, c. 140; Acts 198&, c. 60; Acts 1981, c.

124; Acts 1986, c. 81; Acts 1995, c. 125, eff. 90 days after March 11, 1995; Acts 20
after March 9, 2002; Acts 2005, c. 195, eff. 90 days after April 9, 2005.

Notes of Decisions -

Referendum 7 ue or be abolished. 52 W.

7. Referendum
A public service district, once created by county
court, not subject to referendum on issue to contin-

2, c. 272, eff. 90 days

Va. Op.Atty.Gen. 33

(August 11, 1966) 1966 WL 87428.

§ 16-13A-3. District to be a public corporation and political subdivision;

powers thereof; public service boards

Law Review and Journal Commentaries

“Yes, West Virginia, there is a speclal priority  Virginia. Abraham M. Ashtop,

for the purchase money mortgage:” The recogm— 525 (2005).
tion of purchase money mortgage priority in West

Notes of Decisions

Removal of members 3.5

Sale of water 5 WL, 92492,

5. Sale of water

Public Service District board member can be

removed by majority vote of registered voters. 51  87469.

107 W. Va. L. Rev.

W.Va. Op.Atty.Gen. 564 (November 10, '1965) 1965

Public Service Districts may sell, at wholesale,
bulk water to other municigal corporations. 51
W.Va. Op.Atty.Gen. 739 (Mar¢h 16, 1966) 1966 WL

§ 16-13A4. Board chairman; members’ compensation- procedure; district

name

(a) The chairman shall preside at all meetings of the board and may [vote as any other
member of the board. If the chairman is absent from any meeting, the r¢maining members
may select a temporary chairman and if the member selected as chairman|resigns as such or

ceases for any reason to be a member of the board, the board shall select
as chairman to serve until the next annual organization meeting.

(b) Salaries of the board members are:
126
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(1) For districts with fewer than six hundred customers, up to seventy-five dollars per
attendance at regular monthly meetings and fifty dollars per attendance at additional speclal
meetings, total salary not to exceed fifteen hundred dollars per annum; :

‘(2) For districts with six hundred customers or more but fewer than two thousand
customers, up to one hundred dollars per. attendance at regular mcnthly meetings and
seventy-five dollars per attendance at additional special meetings, total salary not to exceed
two thousand five hundred fifty dollars per annum;

(8) For districts with two thousand customers or more, up to one hundred twenty-five
dollars per attendance at regular monthly meetings and seventy-five dollars per attendance at
additional special meetings, total salary not to exceed three thousand seven hundred fifty
dollars per annum; and

(4) For districts with four thousand or more customers, up to one hundred fifty dollars per
attendance at regular monthly meetings and one hundred dollars per attendance at additional
special meetings, total salary not to exceed five thousand four hundred dollars per annum.

The public service district shall certify the number of customers served to the Public
Service Commission beginning on the first day of July, one thousand nine hundred eighty-six,
and continue each fiscal year thereafter.

(c) Public service districts selling water to other water utilities for resale may adopt the
following salaries for its board members:

(1) For districts with annual revenues of less than fifty thousand dollars, up to seventy-five
dollars per attendance at regular monthly meetings and fifty dollars per attendance at
additional special meetings, total salary not to exceed fifteen hundred dollars per annum;

(2) For districts with annual revenues of fifty thousand dollars or more, but less than two
hundred fifty thousand dollars, up to one hundred dollars per attendance at regular monthly
meetings and seventy-five dollars per attendance at special meetings, total salary not to
exceed two thousand five hundred fifty dollars per annum; '

(3) For districts with annual revenues of two hundred fifty thousand dollars or more, but
less than five hundred thousand dollars, up to one hundred twenty-five dollars per attendance
at regular monthly meetings and seventy-five dollars per attendance at additional special
meetings, total salary not to exceed three thousand seven hundred ﬁfty dollars per annum,;
and -

(4) For districts with annual revenues of ﬁve hundred thousand dollars or more, up to one
hundred fifty dollars per attendance at regular monthly meetings and one hundred dollars
per attendance at additional ‘special meetmgs, total salary not to exceed five thousand four
hundred dollars per annum.

" The public service district shall certify the number of customers served and its annual
revenue to the public service commission beginning on the first day of July, two thousand,
and continue each fiscal year thereafter. -

"(d) Board members may be reimbursed for all reasonable and necessary expenses actually
incurred in the performance of their duties as provided for by the rules of the board.

(e) The board shall by resclution determine its own rules of procedure, fix the time and
place of its meetings and the manner in which special meetings may be called. Public notice
of meetings shall be given in accordance with section three, article nine-a, chapter six of this
code. Emergency meetings may be called as provided for by said section. "A majority of the
members constituting the board also constitute a quorum to do business.

(f) The members of the board are not personally liable or respons1ble for any obhga’aons of
the distriet or the board, but are answerable only for willful misconduct in the performance of
their duties. The county commission which created a district or county commissions if more
than one created the district may, upon written request of the district, adopt an order
changing the official name of a public service district: Promded, That such name change will
not be effective until approved by the public service commission of West Virginia and the
owners-of any bonds and notes issued by the district, if any, shall have consented, in writing;
to the name change If a district includes territory located in more than one county, the
county commission or county commissions changing the name of the district shall provide any
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county commission into which the district also extends with a certified| copy of the order
changing the name of the district. The official name of any district created under the
provisions of this article may contain the name or names of any city, in¢orporated town or
other municipal corporation included therein or the name of any county or gounties in which it
is located. . - .

Acts 1953, c. 147; Acts 1981, c.-124; Acts 1986, c. 81; Acts 1997, c. 159, eff. 90 dayq after April 12, 1997;
Acts 2000, c. 199, eff: 90 days after March 11, 2000; Acts 2005, c. 196, eff. 90 days after April 8, 2005.

§ 16-13A-9. Rules; service rates and charges; discontinuance of service; re-
quired water and sewer connections; lien for|delinquent fees

(a)(1) The board may make, enact and enforce all needful rules in connection with the
acquisition, construction, improvement, extension, management, maintenarce, operation, care,
protection and the use of any public service properties owned or controlled by the district.
The board shall éstablish rates, fees and charges for the services and fagilities it furnishes,
which shall be sufficient at all times, notwithstanding the provisions of any other law or laws,
to pay the cost of maintenance, operation and depreciation of the public sexvice properties and
principal of and interest on all bonds issued, other obligations incurred upder the provisions
of this article and all reserve or other payments provided for in the |proceedings which
-authorized the issuance of any bonds under this article. The schedule of jthe rates, fees and
charges may be based upon:

(A) The consumption of water or gas on premises connected with the facilities, taking into
consideration domestie, commercial, industrial and public use of water and|gas;

(B) The number and kind of fixtures connected with the facilities located on the various
premises; )

(C) The number of persons served by the facilities;- )
(D) Any combination of paragraphs (A), (B) and (C) of this subdivision; ¢r

(E) May be determined on any other basis or classification which the bdard may determine
to be fair and reasonable, taking into consideration the location of the jpremises served and
the nature and extent of the services and facilities furnished. Howeven, no rates, fees or
charges for stormwater services may be assessed against highways, foad and drainage
easements or stormwater facilities constructed, owned or operated by|the West Virginia
division of highways. . : :

(2) Where water, sewer, stormwater or gas services, or any combinatjon thereof, are all
furnished to any premises, the schedule of charges may be billed as a single amount for the
aggregate of the charges. The board shall require all users of services and facilities furnished
by the district to designate on every application for service whether the applicant is a tenant
or an owner of the premises to be served. If the applicant is a tenant, he or she shall state the
name and address of the owner or owners of the premises to be served by the district.
Notwithstanding the provisions of section eight, article three, chapter twenty-four of this code
to the contrary, all new applicants for service shall deposit the greater ofja sum equal to two
twelfths of the average annual usage of the applicant’s specific customer dlass or fifty dollars,
with the district to secure the payment of service rates, fees and charges in the event they
become delinquent as provided in this section. If a district provides both water and sewer
service, all new applicants for service shall deposit the greater of a sum egqual to two twelfths
of the average annual usage for water service or fifty dollars and the greater of a sum equal
to two twelfths of the average annual usage for wastewater service of theg applicant’s specific
customer class or fifty dollars. In any case where a deposit is forfeited to pay service rates,
fees and charges which were delinquent at the time of disconnection or texmination of service,
no reconnection or reinstatement of service may be made by the district
equal to the greater of a sum equal to two twelfths of the average usagé for the applicant’s
specific customer class or fifty dollars has been remitted to the district. After twelve months
of prompt payment history, the district shall return the deposit to the cugtomer or credit the
customer’s account at a rate as the public service commission may preseribe: Provided, That
where the customer is a tenant, the distriet is not required to return the deposit until the time
the tenant discontinues service with the district. Whenever any rates, feed, rentals or charges
for services or facilities furnished remain unpaid for a period of twenty days after the same
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become due and payable, the user of the services and facilities provided is delinquent and the
user is liable at law until all rates, fees and charges are fully paid. The board may, under
reasonable rules promulgated by the public service commission, shut off and discontinue
water or gas services to all delinquent users of either water or gas facilities, or both, ten days
after the water or gas services become delinquent.

(b) In the event that any publicly or privately owned utility, city, incorporated town, other
municipal corporation or other public service distriet included within the distriet owns and
operates separately either water facilities or sewer facilities, and the district owns and

operates the other kind of facilities either water or sewer, as the case may be, then the -

district and the publicly or privately owned utility, city, incorporated town or other municipal
corporation or other public service district shall covenant and contract with each other to shut
off and discontinue the supplying of water service for the nonpayment of sewer service fees
and charges: Provided, That any contracts entered into by a pubhc service district pursuant
to this section shall be submitted to the pubhc service commission for approval. Any public
service: dlsmct providing water and sewer service to its customers has the right to terminate
water service for delinquency in payment of either water or sewer bills. Where one public
service district is providing sewer service and another pubhc service district or a mun1c1pahty
included within the boundaries of the sewér district is prov1d1ng water service, and the
district providing: sewer service experiences a delinquency in payment, the district or the
mumc1pahty included within the boundaries of the sewer district that is providing water
service, upon the request of the district providing sewer service to the delinquent account,
shall terminate its water service to the customer having the delinquent sewer acctount:
Provided, however, That any termination of water service must comply with all rules and
orders of the public service commission.

(¢) Any district furnishing sewer facilities within the district ‘may reqmre, or may by

petmon to the circuit court of the county in which the property is located, compel or may

require the division of health to compel all owners, tenants or occupants of any houses,
dwellings and buildings located near any sewer facilities where sewage will flow by gravity or
be transported by other methods approved by the division of health, mcludmg, but not limited
to, vacuum and pressure systems, approved under the provisions of section nine, article one,
chapter sixteen of this code, from the houses, dwellings or buildings into the sewer facilities,
to connect with and use the sewer facilities and to cease the use of all other means for the
collection, treatment and disposal of sewage and waste matters from the houses, dwellings

and buildings where there is gravity flow or transportation by any other methods approved .

by the division of health, including, but not limited to, vacuum and pressure systems,
approved under the provisions of section nine, article one, chapter sixteen of this code and the
houses, dwellings and buildings can be adequately served by the sewer facilities of the district
and it is declared that the mandatory use of the sewer facilities provided for in this paragraph
is necessary and essential for the health and welfare of the inhabitants and residents of the
districts and of the state. If the public service district requires the property owner to connect
with the sewer facilities even when sewage from dwellings may not flow to the main line by
gravity and the property owner incurs costs for any changes in the existing dwellings’
exterior plumbing in order to connect to the main sewer line, the public service district board
shall authorize the district to pay all reasonable costs for the changes in the exterior
plumbing, including, but not limited to, installation, operation, maintenance and purchase of a
pump or any other method approved by the division of health. Maintenance and operation
costs for the extra installation should be reflected in the users charge for approval of the
public service commission. The circuit court shall adjudicate the merits of the petition by
summary hearing to be held not later than -thirty days after service of petition to the
appropriate owners, tenants or occupants.

(d) Whenever any district has made available sewer facilities to any owner, tenant or
occupant of any house, dwelling or building located near the sewer facility and the engineer
for the district has certified that the sewer facilities are available to and are adequate to serve
the owner, tenant or occupant and sewage will flow by gravity or be transported by other
methods approved by the division of health from the house, dwelling or building into the
sewer facilities, the district may charge, and the owner, tenant or occupant shall pay the rates
and charges for services established under this article only after thirty-day notice of the

" availability of the facilities has-been received by the owner, tenant or occupant. Rates and
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charges for sewage services shall be based upon actual water consumption
monthly water consumption based upon the owner’s, tenant’s or occupant’s
class. )

or the average
ecific customer

(e) Whenever any district has made available a stormwater system to any owner, tenant or
occupant of any real property located near the stormwater system and where stormwater

from real property affects or drains into the stormwater system, it i
determined and declared that the ownmer, tenant or occupant is being
stormwater system and it is further hereby found, determined and de
mandatory use of the stormwater system is necessary and essential for the h
of the inhabitants and residents of the district and of the state. The district
the owner, tenant or occupant shall pay the rates, fees and charges for stori
established under this article only after thirty-day notice of the availability of]

hereby found,
served by the

clared that the

th and welfare
ay charge, and

nwater services

the stormwater

system has been received by the owner.

(D) All delinquent fees, rates and charges of the district for either water facilities, sewer
facilities, gas facilities or stormwater systems or stormwater management prdgrams.are liens
on the premises served of equal dignity, rank and priority with the lien on the premises of
state, county, school and municipal taxes. In addition to the other remedies provided in this
section, public service districts are granted a deferral of filing fees or othex fees and costs
incidental to the bringing and maintenance of an action in magistrate court £gr the collection
of delinquent water, sewer, stormwater or gas bills. If the district collects|the delinquent
account, plus reasonable costs, from its customer or other responsible party, the district shall
pay to the magistrate the normal filing fee and reasonable costs which were previously
deferred. In addition, eéach public service district may exchange with othexr public service
districts a list of delinquent accounts: Provided, That an owner of real prop may not be
held liable for the delinquent rates or charges for services or facilities of a teénant, nor may
any lien attach to real property for the reason of delinquent rates or chargesifor services or
facilities of a tenant of the real property, unless the owner has contracted directly with the

public service district to purchase the services or facilities.

(g) Anything in this section to the contrary notwithstanding, any establishn]
in section three, article eleven, chapter twenty-two, now or hereafter ope

sewage disposal system pursuant to a permit issued by the division of
protection, as prescribed by section eleven, article eleven, chapter twenty-two
exempt from the provisions of this section.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986, c.

174; Acts 1994, c. 61; Acts 2002, c. 272, eff. 90 days after March 9, 2002; Acts 2008, c.
after March 8, 2003.
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§ 16-13A-13. Revenue bonds

Notes of Decisions

1. In general

Two acts amending same Code section in same
manner except as to maximum interest rate of

bonds, enacted on same date at same legislative (April 8, 1970) 1970 WL 116579.

§ 16-13A-14. Items included in cost of properties

The cost of any public service properties acquired under the provisions of
be deemed to include the cost of the acquisition or construction thereof,

session, and impossible to determi]
after the other, that having lower
est rate will govern. 53 W.Va. (

he which passed
maximum inter-
p.Atty.Gen. 418

is a,rticle. shall
he cost of all

property rights, easements and franchises deemed necessary or convenient th
the improvements and extensions thereto; for stormwater systems and associats
management programs, those activities which include, but are not limited to,
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improvement activities necessary to comply with all federal and state requirements; interest
upon bonds prior to.and during construction or acquisition and for six months after
completion of construction or of acquisition of the improvements and extensions; engineering,
fiscal agents and legal expenses; expenses for estimates of cost and of revenues, expenses for-
plans, specifications and surveys; other expenses necessary or incident to determining the
feasibility or practicability of the enterprise, administrative expense, and such other expenses
as may be necessary or incident to the financing herein authorized, and the construction or
acquisition of the properties and the placing of same in operation, and the performance of the
things herein required or permitted, in connection with any thereof.

Acts 1953, ¢. 147; Acts 2002, c».v272, eff. 90 days after March 9, 2002.

$§ 16-13A-25. Borrowing and bond issuance; procedure

(a) Notwithstanding any other provisions of this article to the contrary, a public service
district may not borrow money, enter into contracts for the provision of engineering, design
or feasibility studies, issue or contract to issue revenue bonds or exercise any of the powers
conferred by the provisions of section thirteen, twenty or twenty-four of this article without
the prior consent and approval of the Public Service Commission: Provided, That approval of
funding set forth in section eleven, article two, chapter twenty-four of this code or this section
is not required if the funding is for a project which has received a certificate of public
convenience and necessity after the eighth day of July, two thousand five, from the
commission and where the cost of the project changes but the change does not affect the rates
estabhshed for the project.

" (b) The Public Service Commission may waive the provision of prior consent and approval
for entering into contracts for engineering, design or feasibility studies pursuant to this
section for good cause shown which is evidenced by the public service district filing a request
for waiver of this section stated in a letter directed to the commission with a brief description
of the project, a verified statement by the board members that the public service district has
complied with chapter five-g of this code, and further explanation of ability to evaluate their
own engineering contract, including, but not limited to:

(1) Experience with the same engineering firm; or

2) Cqmpletioﬁ of a construction project requiring engineering services. The district shall
also forward an executed copy. of the engineering contract to the commission' after receiving
approval of the waiver. :

(¢) An engineering contract that meets one or more of the following criteria is exempt from
the waiver or approval requirements:

(1) A contract with a public service district that is a Class A utility on the first day of April,
two thousand three, or subsequently becomes a Class A utility as defined by commission rule;

(2) A contract with a public service district that does not require borrowing and that can be
pa.ld out of existing rates;

(3) A contract where the payment of engineering fees are contlngent upon the receipt of
funding, and commission approval of the funding, to construct the project which is the subject
of the contract; or.

(4) A contract that does not exceed fifteen thousand dollars.

(d) Requests for approval or waivers of engineering contracts shall be deemed granted
thirty days after the filing date unless the staff of the Public Service Commission or a party
files an obJectlon to the request. If an objection is filed, the Public Service Commission shall
issue its decision within one hundred twenty days of the filing date. In the event obJectlon is
received to a request for a waiver, the application shall be considered a request for waiver as
well as a request for approval in the event a waiver is not appropriate. '

" (e) Unless the properties to be constructed or acquired represent ordinary extensions or
repairs of existing systems in the usual course of business, a public service district must first
obtain a certificate of public convenience and necessity from the Public Service Commission in
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accordance with the provision of chapter twenty-four of this code when a pgublic service

district is seeking to acquire or construct public service property.

Acts 1969, 1st Ex. Sess., ¢. 6; Acts 1981, ¢. 124; Acts 1986, c. 81; Acts 1996, c. 213, effi 90 days after
March 9, 1996; Acts 1997 c. 159, eff. 90 days after April 12, 1997; Acts 2008, c. 184, eff} 90 days after
March 7, 2003; Acts 2005, c. 193, eff. 90 days after April 9, 2005; Acts 2006, . 190, eff] 90 days after

March 10, 2006.
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§ 16-13E-1. Short title

This article shall be known and may be cited as the “West Virginia Community Enhance-

ment Act”.
Acts 2003, 2nd Ex. Sess., c. 14, eff. June 12, 2003.

§ 16-13E-2. Definitions

For purposes of this article:

(a) “Assessment bonds” means special obligation bonds or notes issued by a
enhancement district which are payable from the proceeds of assessments.

located within a community enhancement distriet to pay for the cost of a project

community

or projects

(b) “Assessment” means the fee, including interest, paid by the owner of rjal property

constructed upon or benefitting or protecting such property and administrati
related thereto, which fee is in addition to all taxes and other fees levied on th

_ () “Board” means a community enhancement board created pursnant to this ari

" (d) “Code” means the Code of West, Virginia, one thousand nine hundred th
amended.

e expenses
£ property.

cle.

Lrby-one,

.{e) “Community enhancement dlstnct” or “dlstnct” ineans a commumty erhancement

district created pursuant to this article.
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ARTICLE 15A

WEST VIRGINIA INFRASTRUCTURE AND
JOBS DEVELOPMENT COUNCIL

Short title.

Definitions.

West Virginia infrastructure and jobs development council continued;
members of council; staff of council.

Development of guidelines and preliminary application for funding assis-
tance.

Requirements for project funding assistance; review of project preliminary
applications by council.

Powers, duties and responsibilities of the council generally; comprehen- -
sive assessment.

Current and prospective planning; roads and highways; report to division
of highways.

Exemption of certain emergency projects from certificate of public conve-
nience and necessity requirements; review of certain emergency pro-
jects by public service commission; and exemption for North Fork
Hughes River watershed project.

Infrastructure fund; deposits in fund; disbursements to provide loans,
loan guarantees, grants and other assistance; loans, loan guarantees,
grants and other assistance shall be subject to assistance agreements.

Recommendations by council for expenditures of funds by loan, grant or
for engineering assistance. _

Reservation of funds for projects and infrastructure projects.

Additional powers of water development authority. .

Prohibition on funds inuring to the benefit of or being distributable to
water development board; transactions between the water development
board and officers having certain interests in such transactions.

Termination or dissolution.

Projects not to be considered public improvements; competitive bid re-
quirements.

Dedication of severance tax proceeds.

Water development authority empowered to issue infrastructure revenue
bonds and refunding bonds; creation of infrastructure revenue debt
service fund; funding of infrastructure revenue debt service fund; re-
quirements and manner of such issuance.

Trustee for holders of infrastructure revenue bonds; contents of trust
agreement.

Legal remedies of infrastructure revenue bondholders or noteholders and
trustees.

Infrastructure revenue bonds lawful investments.

Purchase and cancellation of infrastructure revenue bonds.

Refunding revenue bonds.

Infrastructure revenue bonds not debt of state, county, municipality or any
political subdivision.

Infrastructure revenue bonds exempt from taxation.

§ 31-15A-1. Short title

This article shall be known and may be cited as the “West Virginia Infra-
structure and Jobs Development Act.”

Acts 1994, 1st Ex. Sess., c. 26.

245




§ 31-15A-2 CORPORATIONS

§ 31-15A-2. Definitions
For purposes of this article:

(a) “"Bond” or “infrastructure revenue bond” means a revenue bond, npte, or
other obligation issued by the water development authority pursuant to this
article, including bonds to refund such bonds and notes to renew such|notes,
and notes in anticipation of and payable from the proceeds of such bonds.

(b) “Code” means the code of West Virginia, one thousand nine hundred
thirty-one, as amended;

(c) “Cost” means, as applied to any project to be financed, in whol«e or in
part, with infrastructure revenues or funds otherwise provided pursuant o this
article, the cost of planning, acquisition, improvement and construction |of the
project; the cost of preliminary design and analysis, surveys, borings; the cost
of environmental, financial, market and engineering feasibility studies, assess-
ments, applications, approvals, submissions or clearances; the cost of pr¢para-
tion of plans and specifications and other engineering services; the
acqulsltlon of all land rights- of—way, property rlghts easements, fr

or structures; the cost of constructing any buildings or other improvetnents;
the cost of all pumps, tanks, vehicles, apparatus and other machinery, f\.ll

ings and equipment; loan or origination fees and all finance charge
interest incurred prior to and during the construction and for no more than six
months after completion of construction; the cost of all legal services and
expenses; the cost of all plans, specifications, surveys and estimates of cost; all
working capital and other expenses necessary or incident to determining the
feasibility or practicability of acquiring, repairing, improving or constrycting
any project; the cost of placing any project in operation; and all other|costs
and expenses of any kind or nature incurred or to be incurred by the project
sponsor developing the project that are reasonable and necessary for carrying
out all works and undertakings necessary or incident to the accomplishment of
any project: Provided, That costs shall not include any amounts related fo the
ongoing operations of the owner or operator, depreciation thereof or any lother
cost which the council or the water development authority has not determined
to be consistent with the purposes and objectives of this article;

(d) “Council” means the West Virginia infrastructure and jobs development
council created in section three of this article;

(e) “'Division of environmental protection’” means the division of environ-
mental protection established under article one, chapter twenty-two of this
code, or any successor to all or any substantial part of its powers and dpties;

(D “Division of health” means the division of health created in article} one,

chapter sixteen of this code, or any successor to all or any substantial part of its
powers and duties;
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(g) “Economic development authority” means the economic development
authority established under article fifteen, chapter thirty-one of the code, or any
successor to all or any substantial part of its powers and duties; .

(h) “Emergency project” means a project which the council has determined:
(1) Is essential to the immediate economic development of an area of the state;
and ' '

(2) will not likely be developed in that area if construction of the project is
not commenced immediately;

(i) ““Governmental agency” means any county; municipality; watershed im-
provement district; assessment district; soil conservation district; sanitary
district; public service district; drainage district; regional governmental au-
thority and any other state governmental agency, entity, political subdivision or
public corporation or agency authorized to acquire, construct or operate water
or wastewater facilities or infrastructure projects;

(j) “Housing development fund” means the West Virginia housing develop-
ment fund established under article eighteen of this chapter, or any successor
to all or any substantial part of its powers and duties;

(k) “Infrastructure fund”’ means the West Virginia infrastructure fund creat-
ed and established in section nine of this article;

(1) “infrastructure project” means a project in the state which the council
determines is likely to foster and enhance economic growth and development in
the area of the state in which the project is developed, for commercial,
industrial, community improvement or preservation or other proper purposes,
including, without limitation, tourism and recreational housing, land, air or
water transportation facilities and bridges, industrial or commercial projects
and facilities, mail order, warehouses, wholesale and retail sales facilities and
other real and personal properties, including facilities owned or leased by this
state or any other project sponsor, and includes, without limitation:

(1) the process of acquiring, holding, operating, planning, financing, demoli-
tion, construction, improving, expanding, renovation, leasing or otherwise
disposing of the project or any part thereof or interest therein; and

(2) preparing land for construction and making, installing or constructing
improvements on the land, including water or wastewater facilities or any part
thereof, steam, gas, telephone and telecommunications and electric lines and
installations, roads, bridges, railroad spurs, buildings, docking and shipping
facilities, curbs, gutters, sidewalks, and drainage and flood control facilities,
whether on or off the site;

(m) “Infrastructure revenue’’ means all amounts appropriated by the Legisla-
ture; all amounts deposited into the infrastructure fund; any amounts received,
directly or indirectly, from any source for the use of all or any part of any
project completed pursuant to this article; and any other amounts received by
the state treasurer, council or the water development authorlty for the purposes
of this article;
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(n) “Need of the project sponsors’”” means there is a public need for a project.
The council shall construe a population increase evidenced by the last two
decennial censuses in a county in which a project is proposed, as a [factor
supporting the conclusion that a need exists for projects in that cpunty.

(0) “Project” means any wastewater facility, water facility project gr any
combination thereof, constructed or operated or to be constructed or ope¢rated

by a project sponsor;

(p) “Project sponsor” means any governmental agency or person, dr any
combination thereof, including, but not limited to, any public utility, which
intends to plan, acquire, construct, improve or otherwise develop a project;

(q) “Public service commission” means the public service commission of

West Virginia created and established under section three, article one, cl%lapter

twenty-four of this code, or any successor to all or any substantial part
powers and duties;

of its

(r) “Person” means any individual, corporation, partnership, association,

limited liability company or any other form of business organization;

(s) “Public utility” means any person or persons, or association of pefsons,
however associated, whether incorporated or not, including, without limitation,

any governmental agency, operating a wastewater facility or water facili

as a

public service, which is regulated by the public service commission as a public

utility under chapter twenty-four of this code or which is required to
tariff with the public service commission;

(t) “State development office” means the West Virginia development
established under article two, chapter five-b of this code, or any successor
or any substantial part of its powers and duties;

(u) “State infrastructure agency’ means the division of health, diViSjr.

environmental protection, housing development fund, public service co

le its

office
to all

on of
mis-

sion, state development office, water development authority, economic deyelop-
ment authority and any other state agency, division, body, authority, commis-
sion, instrumentality or entity which now or in the future receives applications

for the funding of, and provides funding or technical assistance to, the
ning, acquisition, construction or improvement of a project;

(v) “Waste water facility’” means all facilities, land and equipment use
or in connection with treating, neutralizing, disposing of, stabilizing, co
segregating or holding waste water, including, without limitation, faciliti
the treatment and disposal of sewage, industrial wastes or other w,
wastewater, and the residue thereof; facilities for the temporary or perm;
impoundment of wastewater, both surface and underground; and sai
sewers or other collection systems, whether on the surface or undergrs
designed to transport wastewater together with the equipment and furnis
therefor or thereof and their appurtenances and systems, whether of
surface or underground including force mains and pumping facilities the

(w) “Water development authority” means the West Virginia water dev

plan-

d for
bling,
s for
hstes,
anent
nitary
yund,
hings
h the

refor;

elop-

ment authority continued pursuant to the provisions of article one, cHapter
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twenty-two-c of this code, or any successor to all or any substantial part of its
powers and duties; and

(x) “Water facility’” means all facilities, land and equipment used for or in
connection with the collection and/or storage of water, both surface and
underground, transportation of water, storage of water, treatment of water and
distribution of water all for the purpose of providing potable, sanitary water
suitable for human consumption and use.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998,

§ 31-15A-3. West Virginia infrastructure and jobs development council
continued; members of council; staff of council

(a) The West Virginia infrastructure and jobs development council is hereby
continued. The council is a governmental instrumentality of the state. The
exercise by the council of the powers conferred by this article and the carrying
out of its purpose and duties shall be considered and held to be, and are hereby
determined to be, essential governmental functions and for a public purpose.

(b) The council shall consist of eleven members, including the executive
director of the housing development fund or his or her designee, the director of
the division of environmental protection or his or her designee, the director of
the economic development authority or his or her designee, the director of the
water development authority or his or her designee, the executive director of
the state development office or his or her designee, the director of the division
of health or his or her designee, the chairman of the public service commission
or his or her designee, and four members representing the general public:
Provided, That there shall be at least one member representing the general
public from each congressional district: Provided, however, That after the
expiration of the term of office of the members first appointed as representa-

tives of the general public, no more than one member representing the general

public may be a resident of the same county. The governor shall appoint the
public members of the council who shall serve three-year staggered terms. The
commissioner of the division of highways, the executive director of the state rail
authority, two members of the West Virginia Senate, two members of the West
Virginia House of Delegates, one representative of the board of directors of the
state college system and one representative of the board of trustees of the
university of West Virginia shall serve as advisory members of the council. The
governor shall appoint the legislative members of the council: Provided,
further That no more than three of the legislative members may be of the same
political party. The governor shall appoint the representatives of the governing
boards from a list of three names submitted by each governing board. The

advisory members shall be ex officio, nonvoting members of the council.

(c) The council shall annually elect one of its members as chairman, and
shall appoint a secretary, who need not be a member of the council and who
shall keep records of its proceedings. Six members of the council shall
constitute a quorum and the affirmative vote of at least the majority of those
members present shall be necessary for any action taken by vote of the council.
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No vacancy in the membership of the council impairs the rights of a quorum by
such vote to exercise all the rights and perform all the duties of the cbuncil.

(d) No member of the council who serves by virtue of his or her office shall
receive any compensation or reimbursement of expenses for serving as a
member. The members of the council who represent the general public shall
receive reimbursement for actual expenses incurred in the service lof the

council.

(e) The council shall meet at least monthly to review projects and infrastruc-
ture projects requesting funding assistance and otherwise to conduct its busi-
ness, and shall meet more frequently if necessary. Notwithstanding any other
provision of this article to the contrary, the economic development authority
shall not be subject to council review with regard to any action taken pursuant
to the authority established in article fifteen, chapter thirty-one of this code nor
shall the governor’s civil contingent fund be subject to council review with
regard to projects or infrastructure projects funded through the governorfs civil
contingent fund.

(f) The water development authority shall provide office space for the|coun-
cil, and each governmental agency represented on the council shall provide
staff support for the council in the manner determined by the council frorh time’
to time.

(2) The council shall invite to all its meetings one or more representatjves of
the United States department of agriculture, rural economic community |devel-
opment, the United States economic development agency and the United States.
army corps of engineers or any successors thereto. The council shall also
invite such other appropriate parties as may be necessary to effectuate the
purposes of this article. :

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995.

§ 31-15A-4. Development of guidelines and preliminary application for
funding assistance

(a) To implement and carry out the intent of this article, the council shall
promulgate legislative rules in accordance with article three, chapter twenty-
nine-a of this code to develop comprehensive, uniform guidelines for use by the
council and other state infrastructure agencies in evaluating any request by a
project sponsor for funding assistance to plan, acquire, construct, imprgve or
otherwise develop a project or infrastructure project. The guidelines| shall
include the following factors: (1) the public health benefits of the project or
infrastructure project; (2) the economic development benefits of the project or
infrastructure project; (3) the degree to which the project or infrastructure
project will correct deficiencies in the compliance of water supply or s¢wage
treatment facilities with state or federal laws, regulations or standards; (4) the
degree to which the project or infrastructure project encourages effective and
efficient consolidation of water or sewage treatment systems consistent with the
comprehensive plan developed pursuant to section six of this article; (3) the
cost effectiveness of the project or infrastructure project as compared| with
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alternatives which achieve substantially the same public health or economic
_development benefits, including the consideration of providing maximum feasi-
ble fire protection; (6) the availability of alternative sources of funding which
could finance all or a part of the project and infrastructure project, and the
need for the assistance of the council to finance the project or infrastructure
project or attract other sources of funding; (7) the applicant’s ability to operate
and maintain the system if the project or infrastructure project is approved; (8)
the degree to which the project or infrastructure project achieves other state or
regional planning goals; (9) the estimated date upon which the project or
infrastructure project could commence if funding were available and the
estimated completion date of the project or infrastructure project; and (10)
such other considerations as the council may consider necessary or appropriate
to accomplish the purpose and intent of this article.

(b) The council shall create a preliminary application form which shall be
used by all project sponsors requesting funding assistance from state infrastruc-
ture agencies to plan, acquire, construct, improve or otherwise develop an
infrastructure project or project. The preliminary application form shall con-
tain all information required by all state infrastructure agencies that will be
required to issue permits and/or certificates regarding the project or infrastruc-
ture project. The preliminary application shall require the project sponsor to
set forth the type and proposed location of the infrastructure project or project;
the estimated total cost of the project; the amount of funding assistance
required and the specific uses of the funding; other sources of funding
available or potentially available for the infrastructure project or project;
information demonstrating the need for the infrastructure project or project
and that the proposed funding of the project is the most economically feasible
and viable alternative to completing the project or infrastructure project; and
such other information as the council considers necessary to enable it to
recommend the type of project or infrastructure project financing, in terms of
the kind, amount and source of funding, which the project sponsor should
pursue and which the state infrastructure agency or agencies should consider
an appropriate investment of public funds, and to otherwise carry out the intent
of this article.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31-15A-5. Requirements for project funding assistance; review of pro-
ject preliminary applications by council

(a) No project sponsor may apply for or receive any loan, loan guarantee,
grant or other funding assistance for a project or infrastructure project from
any state infrastructure agency (i) unless the project sponsor requiring the
funding assistance first submits a completed preliminary application to the
council on the form prepared for such purpose by the council pursuant to
section four of this article, and (ii) except as may be recommended by the
council after consideration of the preliminary application: Provided, That any
project sponsor which has an infrastructure project or project with either
251

S g T i S S



§ 31-15A-5 CORPORATIONS

acceptable bids or all funding in place on the effective date of this actjis not
required to comply with the provisions of this section.

(b) The council shall, within thirty days of receipt of each completed prelimi-
nary application submitted to it, review the preliminary application andjeither
(i) make a written recommendation as to the infrastructure project or project
financing, in terms of the kind, amount and source of funding, whith the
project sponsor submitting the application should pursue and which the state
infrastructure agency or agencies should consider an appropriate investment of
public funds, or (ii) if the council determines that (1) the proposed project or
infrastructure project is not eligible for funding assistance from any state
infrastructure agency, or (2) the proposed project or infrastructure prdject is
not otherwise an appropriate or prudent investment of state funds, the council
shall recommend that the project sponsor not seek funding from any state
infrastructure agency. A project sponsor shall include the preliminary applica-
tion and the council’s recommendations in any application to a state infrdstruc-
ture agency.

(c) The council shall provide a copy of its recommendation with respect to
each preliminary application, together with a copy of the preliminary applica-
tion, to all appropriate state infrastructure agencies, which shall take into
account the council’s recommendations with respect to a project or infrdstruc-
ture project before taking any action with respect to the project. Nd state
infrastructure agency shall take any action inconsistent with the recom.lj‘lenda-
tion of the council unless the governing body of the agency, or the head /of the
agency if it has no governing body, expressly finds and determines that the
recommendation is not in the best interest of the state or the area in whi¢h the
proposed infrastructure project or project is to be located.

(d) In reviewing each preliminary application, the council shall uge the
engineering, financial and technical expertise of the respective staffs of the state
infrastructure agencies represented on the council so as to recommend for
funding those projects or infrastructure projects which are consistent with the
purposes and intent of this article and with the policies and priorities of this
state generally. The council may include in its findings a recommendation that
a state infrastructure agency consider technical reports on the project prepared
by other infrastructure agencies or by any federal agency.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31-15A-6. Powers, duties and responsibilities of the council genérally;
comprehensive assessment ’ '

hereby granted, has and may exercise all powers necessary or appropriate to
carry out and effectuate the purposes and intent of this article. The council
shall have the power and capacity to:

(a) In addition to the powers set forth elsewhere in this article, the cou:gcil is

(1) Provide consultation services to project sponsors in connection with the
planning, acquisition, improvement, construction or development of any infra-
structure project or project;
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(2) Periodically prepare a list of infrastructure projects or projects which
cannot meet the established funding guidelines of the various state infrastruc-
ture agencies, other than the housing development fund, but which are consis-
tent with the mandates of this article and recommend to the water development
authority that it make a grant or loan to the project sponsors from the
infrastructure fund to finance the cost of one or more such projects or
infrastructure projects;

(3) Do all other acts necessary and proper to carry out the (powers expressly
granted to the authority in this article; and

(4) To make and execute contracts, commitments and obligations and other
instruments necessary or convenient for the exercise of its powers.

(b) The council shall develop a comprehensive statewide inventory of water
supply systems and sewage treatment systems and an assessment of current and
future needs by the first day of July, one thousand nine hundred ninety-six.
The assessment shall identify the areas of the state which do not have adequate
public water or sewage systems and offer recommendations for the construc-
tion of new facilities or the extension or expansion of existing facilities to meet
the identified needs. The council shall include in the assessment an identifica-
tion of the obstacles, issues and problems which prevent or inhibit development
of adequate infrastructure throughout the state, including financial, govern-
mental, physical, or geographical factors and make recommendation as the
council considers appropriate regarding the obstacles, issues or problems
identified. This comprehensive inventory and assessment shall be updated at
least once in every three year period after the initial assessment and inventory
is completed.

(c) The council shall study the viability of the consolidation of public service
districts throughout the state: Provided, That the study shall encompass not
only public service districts but also any and all entities which provide or
supply water and sewer service to the general public: Provided, however, That
the council shall, in the preparation of the study, consult with the public service
district division of the public service commission and representatives of the

West Virginia rural water association and the West Virginia association of.

public service districts, as needed. The council shall report their findings and
conclusions on or before the sixteenth of January of the year one thousand nine
hundred ninety-five to the governor, speaker of the house of delegates and
president of the senate.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31-15A-7. Current and prospective planning; roads and highways; re-
port to division of highways

' -(a) The council shall take into account the current and prospective infra-
structure needs in relation to plans of the division of highways for the develop-
ment and building of new roads. Upon completion of an environmental impact
study, the commissioner of highways shall provide the council with plans for
any and all new roads. In a timely manner, the council shall advise the
253




§31-15A-7 : , CORPORATIONS

commissioner of the division of highways on the feasibility of the exp
new or existing water and sewer lines concomitant to the construction of the
new roads.

(b) The council has the authority to appoint local infrastructure planning
teams. The local infrastructure planning teams may consist of the following: A
designee of the division of highways from the region where the new jroad is
being built; a designee of the division of highways from the central state office;
a designee from the environmental engineers division of the department of
health and human resources; a designee from the local developmental duthori-
ty where the new road is being built; a designee from the regional develppmen-
tal authority in the area where the new road is being built; a designee from the
public service commission; a designee from the division of envirorimental
protection; a designee from the county commission where the new road is
being built who shall serve as chairperson of the planning team; a citizen of the
county where the new road is being built to be chosen by the county commis-
sion; and the elected state delegates and senators from the area where the new
road is being built. In order to avoid delay of any highway project, immediate-
ly upon appointment of a local infrastructure planning team, the director of the
division of highways shall submit to the council a time frame within whi
planning team must act and within which the planning team must sub
plans, maps, recommendations or reports developed pursuant to this subsec-
tion. The local infrastructure planning team shall meet prior to the dfvelop-
ment and building of a new road. Members of the local infrastructure planning
team shall only receive payment for actual expenses incurred. The local
infrastructure planning team shall advise the commissioner of the division of
highways on the feasibility of an infrastructure plan. The local infrastructure
planning team shall meet to develop an infrastructure plan that includes an
assessment study of existing water and sewer lines and a feasibility study on
future development and laying of water and sewer lines. After these studies are
completed, a developmental map shall be drawn of the proposed road route
with overlays of the proposed water and sewer lines. These studies gnd the

‘map shall be presented to the commissioner of the division of highways and

shall be used by the commissioner in the planning, developing and building of
the road.

(c) The water development authority shall establish a restricted dccount
within the infrastructure fund to be expended for the construction of water and
sewage lines as may be recommended by the council in accordance with this
article and specifically, in accordance with the plan developed under subsection
(b) of this section. The reserve account shall be known as the ‘‘infrastiucture
road improvement reserve account”’. The council and the division of highways
may enter into agreements to share the cost of financing projects apprqved in
accordance with this section from moneys available in the infrastructure road
reserve account and moneys available from the state road fund. Annually, the
council may direct the water development authority to transfer funds from the
infrastructure fund in an amount not to exceed one million dollars |to the
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restricted account: Provided, That at no time may the balance of the restricted
account exceed one million dollars.

(d) For the purposes of this section the term “new” means a road right-of-
way being built for the first time.

(e) After the construction of water and sewer lines adjacent to the new road,
these new lines shall be turned over to existing utilities by expansion of : ;
boundaries of public service districts or shall be main extensions from the e
municipality. ‘ S
Acts 1994, 1st Ex. Sess., c. 26. , i

§ 31-15A-8. Exemption of certain emergency projects from certificate of
public convenience and necessity requirements; review of
certain emergency projects by public service commission; e ’
and exemption for North Fork Hughes River watershed ‘
project _

(a) If the council determines a project to be an emergency and the emergen- :
cy project will be funded solely with grant money for the extension of an g
existing certificated water facility or wastewater facility, and if the council finds R
in its recommendation that the construction and acquisition of the emergency b
project will have no effect on the public utility’s customer rates and will have , o
no significant effect on its operational costs as a result of the project cost, then o ]
the emergency project is exempt from the requirement to obtain a certificate of v
public convenience and necessity under section eleven, article two, chapter ;
twenty-four of this code. If the public utility is a public service district, it is b
exempt from the approval of the public service commission required under "
section twenty-five, article thirteen-a, chapter sixteen of this code.

(b) Any public utility, and any other entity that will operate as a pubhc utility,
must obtain a certificate of public convenience and necessity pursuant to : A
section eleven, article two, chapter twenty-four of this code for any emergency - P j
project that is not exempt under subsection (a) of this section. The public i
service commission shall render its final decision on any application for a : ¢
certificate within one hundred twenty days of the filing of the application: ‘
Provided, That the thirty-day prefiling requirement is not required. If the
project sponsor is a public service district, then the project will be exempted
from the approval requirements of section twenty-five, article thirteen-a, chap-
ter sixteen of this code.

(c) Projects that are not emergency projects are subject to the requirements i
of section eleven, article two, chapter twenty-four of this code to the extent they M
would be otherwise. :

(d) The North Fork Hughes River watershed project, proposed to enhance )
economic growth and development through tourism as provided in subsection
(1), section two of this article and to include a water facility project as defined i
in subsection (n), section two of this article, is hereby specifically exempted
from any requirement imposed by this article, except that the provisions of
subsection (a) of this section are specifically made applicable to the project.
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The project is hereby specifically authorized and the public land corporation
shall have and may exercise the power of eminent domain and all apthority
otherwise prescribed by law to acquire necessary land and rights-of-way, to
include approximately four hundred seventy-eight acres, in connection with the
project. Funding for the project shall be provided by the federal government
from the Appalachian regional commission through the United States soil
conservation service. Upon completion of the project, the property acquired
shall be transferred to the state park system. The commissioner of the division
of tourism and parks or the successor to the commissioner’s powers and duties
is directed to expand the boundaries of North Bend state park to incliide the
project area and to operate the expanded park property, including improved

recreational facilities, from funds appropriated for that purpose.
Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 19¢

8.

§ 31-15A-9. Infrastructure fund; deposits in fund; disbursements |to pro-
vide loans, loan guarantees, grants and other assistance;
loans, loan guarantees, grants and other assistance ghall be

subject to assistance agreements

(a) The water development authority shall create and establish a |special

revolving fund of moneys made available by appropriation, grant, contribution

or loan to be known as the “West Virginia Infrastructure Fund”’. This fund
shall be governed, administered and accounted for by the directors, officers and
managerial staff of the water development authority as a special purpose
account separate and distinct from any other moneys, funds or funds lowned
and managed by the water development authority. The infrastructure fund

shall consist of sub-accounts, as deemed necessary by the council or thé
development authority, for the deposit of: (1) Infrastructure revenues;

water
2) any

appropriations, grants, gifts, contributions, loan proceeds or other revenues
received by the infrastructure fund from any source, public or private; (3)
amounts received as payments on any loans made by the water develgpment
authority to pay for the cost of a project or infrastructure project; (4) insyirance

proceeds payable to the water development authority or the infrastructur

e fund

in connection with any infrastructure project or project; (5) all income ¢arned

on moneys held in the infrastructure fund; (6) all funds deposited in

accor-

dance with section four of article fifteen-b; and (7) all proceeds derived from

the sale of bonds issued pursuant to article fifteen-b of this chapter.
Any money collected pursuant to this section shall be paid into thg

West

Virginia infrastructure fund by the state agent or entity charged with the
collection of the same, credited to the infrastructure fund, and used only for

purposes set forth in this article or article fifteen-b.

Amounts in the infrastructure fund shall be segregated and administe
the water development authority separate and apart from its other asse
programs. Amounts in the infrastructure fund may not be transferred
other fund or account or used, other than indirectly, for the purposes
other program of the water development authority, except that the
development authority may use funds in the infrastructure fund to rein
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itself for any administrative costs incurred by it and approved by the council in

connection with any loan, loan guarantee, grant or other funding assistance

made by the water development authority pursuant to this article.

(b) Notwithstanding any provision of this code to the contrary, amounts in
the infrastructure fund shall be deposited by the water development authority
in one or more banking institutions: Provided, That any moneys so deposited
shall be deposited in a banking institution located in this state. The banking
institution shall be selected by the water development authority by competitive
bid. Pending the disbursement of any money from the infrastructure fund as
authorized under this section, the water development authority shall invest and
reinvest the moneys subject to the limitations set forth in article eighteen,
chapter thirty-one of this code.

(¢) To further accomplish the purposes and intent of this article and article
fifteen-b of this chapter, the water development authority may pledge infra-
structure revenues and from time to time establish one or more restricted
accounts within the infrastructure fund. for the purpose of providing funds to
guarantee loans for infrastructure projects or projects: Provided, That for any
fiscal year the water development authority may not deposit into the restricted
accounts more than twenty percent of the aggregate amount of infrastructure
revenues deposited into the infrastructure fund during the fiscal year. No loan
guarantee shall be made pursuant to this article unless recourse under the loan
guarantee is limited solely to amounts in the restricted account or accounts.
No person shall have any recourse to any restricted accounts established
pursuant to this subsection other than those persons to whom the loan guaran-
tee or guarantees have been made.

(d) Each loan, loan guarantee, grant or other assistance made or provided by
the water development authority shall be evidenced by a loan, loan guarantee,
grant or assistance agreement between the water development authority and
the project sponsor to which the loan, loan guarantee, grant or assistance shall
be made or provided, which agreement shall include, without limitation and to
the extent applicable, the following provisions:

(1) The estimated cost of the infrastructure project or project, the amount of
the loan, loan guarantee or grant or the nature of the assistance, and in the
case of a loan or loan guarantee, the terms of repayment and the security
therefor, if any;

(2) The specific purposes for which the loan or grant proceeds shall be
expended or the benefits to accrue from the loan guarantee or other assistance,
and the conditions and procedure for disbursing loan or grant proceeds;

(3) The duties and obligations imposed regarding the acquisition, construc-
tion, improvement or operation of the project or infrastructure project; and

(4) The agreement of the governmental agency to comply with all applicable
federal and state laws, and all rules and regulations issued or imposed by the
water development authority or other state, federal or local bodies regarding
the acquisition, construction, improvement or operation of the infrastructure
project or project and granting the water development authority the right to
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appoint a receiver for the project or infrastructure if the project sponsor jshould
default on any terms of the agreement.

(e) Any resolution of the water development authority approving loan, loan
guarantee, grant or other assistance shall include a finding and determjnation
that the requirements of this section have been met.

(f) The interest rate on any loan to governmental, quasi-governmental,{or not
for profit project sponsors for projects made pursuant to this article shall not
exceed three percent per annum. Due to the limited availability of| funds
available for loans for projects, it is the public policy of this state to prioritize
funding needs to first meet the needs of governmental, quasi-governmental and
not for profit project sponsors and to require that loans made to fox-profit
entities shall bear interest at the current market rates. Therefore, no loan may
be made by the council to a for-profit entity at an interest rate which jis less
than the current market rate at the time of the loan agreement.

(g) The water development authority shall cause an annual audit to be; made
by an independent certified public accountant of its books, accoun
records, with respect to the receipts, disbursements, contracts, leases,
ments, loans, grants and all other matters relating to the financial operati
the infrastructure fund, including the operating of any sub-account wi
infrastructure fund. The person performing such audit shall furnish copi
the audit report to the commissioner of finance and administration, where they
shall be placed on file and made available for inspection by the general public.
The person performing such audit shall also furnish copies of the audit feport
to the Legislature’s joint committee on government and finance.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995.

Acts 1990, c. 2, abolished the office of commissioner of finance and
administration and transferred all duties and powers to the secretary of
administration. See § 5A-1-2.

§ 31-15A-10. Recommendations by council for expenditures of fudes by
: loan, grant or for engineering assistance

(a) To further accomplish the purpose and intent of this article, the water
development authority shall use the moneys in the infrastructure fund created
pursuant to section nine of this article, upon receipt of one or more recommen-
dations from the council pursuant to section five of this article, to make loans,
with or without interest, loan guarantees or grants and to provide other
assistance, financial, technical or otherwise, to finance all or part of the costs of
infrastructure projects or projects to be undertaken by a project spqnsor:
Provided, That any moneys disbursed from the infrastructure fund in the{form
of grants shall not exceed twenty percent of the total funds available far the
funding of projects. No loan, loan guarantee, grant or other assistance shall be
made or provided except upon a determination by the council that the [loan,
loan guarantee, grant or other assistance and the manner in which it will be
provided are necessary or appropriate to accomplish the purposes and int¢nt of
this article, based upon an application submitted to the council: Provided,
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however, That no grant shall be made to a project sponsor that is not a
governmental agency or a not for profit corporation under the provisions of
section 501(c) of the Internal Revenue Code of 1986, as amended. Applications
for loans, loan guarantees, grants or other assistance may be submitted by a
project sponsor for one or more infrastructure projects on preliminary applica-
tion forms prepared by the council pursuant to section four of this article. Any
recommendation of the council approving a loan, loan guarantee, grant or
other assistance shall include a finding and determination by the council that
the requirements of this section have been met. The council shall base any
decisions to-loan money for projects to project sponsors pursuant to this article
solely on the need of the project sponsors. :

(b) The council has the authority in its sole discretion to make grants to
project sponsors if it finds that: (1) The level of rates for the users would
otherwise be an unreasonable burden given the users’ likely ability to pay; or
(2) the absence of a sufficient number of users prevents funding of the project
except through grants: Provided, That no project sponsor shall receive infra-
structure grant money in an amount in excess of fifty percent of the total cost of
the project. Therefore, the council may consider the economic or financial
conditions of the area to be served. As a condition for receipt of a grant under
this subsection, the council may require, in addition to any other conditions,
that the applicant pursue other state or federal grant or loan programs. Upon
a recommendation by the council, the water development authority shall
provide the grant in accordance with the recommendation. The council shall
develop criteria to be considered in making grants to project sponsors which
shall require consideration of the economic or financial conditions of the area
to be served and the availability of other funding sources. The council shall
adopt procedural rules regarding the manner in which grants will be awarded
in conformity with this section. The procedural rules shall be adopted pursu-
ant to article three, chapter twenty-nine-a of this code.

(c) Notwithstanding any other provision of this article to the contrary, the
council shall apply a mandatory minimum end user utility rate that must be
met by the project sponsor before funding assistance may be awarded. The
mandatory minimum end utility rate shall be based upon a uniform statewide
percentage of the median household income in a particular geographic area
and said rate shall not exceed six tenths of one percent: Provided, That funding
assistance made from the proceeds of any general obligation bonds and revenue
bonds issued after the fifteenth day of March, one thousand ninety-eight, after
transfers required to make the state match for the water and wastewater
revolving loan programs pursuant to article two, chapter twenty-two-c and
article thirteen-c, chapter sixteen of this code, shall be provided by the council
on a pro rata basis divided equally among the congressional ‘districts of this
state as delineated in accordance with section three, article two, chapter one of
this code: Provided, however, That infrastructure projects as defined in subsec-
tion (1), section two of this article shall be subject to pro rata distribution.
When determining median household income of a geographic area of the
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project to be served, the council shall consider any surveys of the incorne of the
households that will be served by the project.

1 (d) No loan or grant funds may be made available for a project if the project
to be funded will provide subsidized services to certain users in the seryice area ﬁ
of the project.

(e) Notwithstanding any other provision of this article to the contrary, :
engineering studies and requirements imposed by the council for preliminary ;
, applications shall not exceed those engineering studies and requirements which .
SR are necessary for the council to determine the economic feasibility of the
. project. If the council determines that the engineering studies and (require-
ments for the preapplication would impose an undue hardship on any project
sponsor, the council may provide funding assistance to project spopsors to ‘
defray the expenses of the preapplication process from moneys available in the i
infrastructure fund for making loans: Provided, That the council may only
provide funding assistance in an amount equal to five thousand dollarg or fifty
percent of the total preapplication cost of the project, whichever amount is
greater. If the project is ultimately approved for a loan by the council, the
amount of funding assistance provided to the project sponsor for the preappli-
cation process shall be included in the total amount of the loan to be rgpaid by
the project sponsor. If the project is not ultimately approved by the founcil,
. then the amount of funding assistance provided to the project sponsor| will be
. considered a grant by the council and the total amount of the assistance shall
be forgiven. In no event may the amount of funding assistance provided to all
project sponsors exceed, in the aggregate, one hundred thousand|dollars
annually.

(f) The council shall report to the governor, the speaker of the House of
. Delegates and the president of the Senate during each regular and [interim
¥ session of the Legislature, on its activities and decisions relating to disttibution
i B or planned distribution of grants and loans under the criteria to be deyeloped
. pursuant to this article.

eff. 90 days after March 14, 1998.

! . Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995; Acts 199§, c. 180,
o
|

; § 31-15A-11. Reservation of funds for projects and infrastructure projects

Eighty percent of the funds deposited in the West Virginia infrastructu}re fund
shall be dedicated for the purpose of providing funding for the cost of projects
as defined in subsection (n), section two of this article. Twenty percent of the ]
funds deposited in the West Virginia infrastructure fund shall be dedicated for 4
the purpose of providing funding for costs of infrastructure projects as defined g
in subsection (), section two of this article. Project sponsors of infrastfructure
projects shall follow the application process as established by this ‘article: ‘
Provided, That notwithstanding any provision of this article to the contrary, all 1
applications for any infrastructure project shall be submitted to the coupcil for i
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community and economic development, or its successor, for review, recommen-
dation and approval regarding infrastructure project funding.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31-15A-12. Additional powers of water development authority

To accomplish the purpose and intent of this article, the water development

authority is hereby empowered, in addition to all other powers granted to it

under this code, upon approval of the council, to (1) enter into agreements or
other transactions with any federal or state agency in connection with any
infrastructure project or project; (2) receive or administer on behalf of any
federal or state agency grants, subsidies or other payments to be applied to the
costs of any infrastructure project or project financed in whole or in part or
otherwise assisted by the water development authority, including, ‘but not
limited to, payments to be applied to operating costs and debt service or
obligations of any project sponsor; (3) receive and accept aid or contributions
from any source of money, property, labor or other things of value, to be held,
used and applied only for the purposes for which such grants and contributions
are made; (4) establish and amend the criteria and qualifications for making
loans, loan guarantees or grants, or providing any other assistance, for any
infrastructure project or project, and the terms of any loans, loan guarantee,
grant or assistance agreement for any project; and (5) do all things which are
necessary to further the purposes and intent of this article.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31-15A-13. Prohibition on funds inuring to the benefit of or being
distributable to water development board; transactions
between the water development board and officers having
certain interests in such transactions

No part of the infrastructure fund or the West Virginia infrastructure revenue
debt service fund shall inure to the benefit of or be distributable to the water
development board directors or officers of the water development authority
except that the water development authority is authorized and empowered to
pay reasonable compensation, other than to members of the water development
board, including the chairman, vice chairman, secretary-treasurer for services
rendered and to make loans and exercise its other powers as previously
specified in furtherance of its corporate purpose: Provided, That no loans shall
be made, and no property shall be purchased or leased from, or sold, leased or
otherwise disposed of, to any water development board member or officer of
the water development authority. h

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31-15A-14. Termination or dissolution -

Upon the termination or dissolution of the water development authority, ‘all
rights and properties of the water development authority with respect to the
261

o s s e



" neering, technical or any other professional services and the volunteers
provide the necessary labor without charge to, or liability upon, the goverri'nen-
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infrastructure fund shall pass to and be vested in the state, subject to the|rights

of lienholders and other creditors.
Acts 1994, 1st Ex. Sess., c. 26.

8§ 31-15A-15. Projects not to be considered public improvements; competi-

. tive bid requirements

(a) No project or infrastructure project acquired, constructed, maintained or
financed, in whole or in part, by the water development authority shall be
considered to be a “‘public improvement” within the meaning of the provisions
of article five-a, chapter twenty-one of this code as a result of the financing.

(b) The state and its subdivisions shall, except as provided in subsection
this section, solicit competitive bids and require the payment of prevailing]

(c) of

wage

rates as provided in article five-a, chapter twenty-one of this code for |every
project or infrastructure project funded pursuant to this article excgeding

twenty-five thousand dollars in total cost.

awarded to the lowest qualified responsible bidder, who shall furnish a|suffi-

Following the solicitation of the bids, the construction contract shtl be

cient performance and payment bond: Provided, That the state and its su1
sions may reject all bids and solicit new bids on the project.

(c) This section does not:

divi-

(1) Apply to work performed on construction or repair projects not exceeding

a total cost of fifty thousand dollars by regular full-time employees of the]

state

or its subdivisions: Provided, That no more than fifty thousand dollars shall be
expended on an individual project in a single location in a twelve-month

period;

(2) Prevent students enrolled in vocational educational schools from being

used in the construction or repair projects when such use is a part g
students’ training program; ‘

(3) Apply to emergency repairs to building components and systems: Pi

f the

ovid-

ed,” That the term ‘“emergency repairs’ means repairs that, if not made

immediately, will seriously impair the use of the building components

and

systems or cause danger to those persons using the building components and

systems; or

(4) Apply to any situation where the state or a subdivision of the state cpmes
to an agreement with volunteers, or a volunteer group, by which the govern-

mental body will provide construction or repair materials, architectural,

tal body: Provided, That the total cost of the construction or repair pr
does not exceed fifty thousand dollars.

(d) The provisions of subsection (b) of this section do not apply to priv
owned projects or infrastructure projects constructed on lands not owne
the state or a subdivision .of the state.

Acts 1994, 1st Ex. Sess., c. 26; Acts 2001, c. 45, eff. 90 days after April 14, 2001.
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Historical and Statutory Notes

Acts 2001, c. 45 rewrote this section which as
enacted provided:

“(a) No project or infrastructure project ac-
quired, constructed, maintained or financed in
whole or in part by the water development
authority shall be considered to be a “public
improvement” within the meaning of the provi-

sions of article five-a, chapter twenty-one of this.

code, as a result of such financing.

“(b) The state and its subdivisions shall, ex-
cept as provided in this subsection, solicit com-
pet1t1ve bids and require the payment of prevail-
ing wage rates as provided in article five-a,
chapter twenty-one of this code for every pro-
ject or infrastructure project funded pursuant to
this article exceeding twenty-five thousand dol-
lars in total cost. Following the solicitation of
the bids, the construction contract shall be
awarded to the lowest qualified responsible bid-
der, who shall furnish a sufficient performance
and payment bond: Provided, That the state and
its subdivisions may reject all bids and solicit
new bids on the project. Nothing in this subsec-
tion applies to work performed on construction
or repair projects not exceeding a total cost of
twenty-five thousand dollars by regular full-time
employees of the state or its subdivisions, nor
shall anything in this subsection prevent stu-

dents enrolled in vocational educational schools
from being utilized in the construction or repair
projects when such use is a part of the students’
training program. Nothing in this subsection
applies to emergency repairs to building compo-
nents and systems: Provided, however, That the
term ‘‘emergency repairs” means repairs that if
not made immediately will seriously impair the
use of the building components and systems or
cause danger to those persons using the build-
ing components and systems. This subsection
shall not apply to any situation where the state
or a subdivision thereof comes to an agreement
with volunteers, or a volunteer group, whereby
the governmental body will provide construc-
tion or repair materials, architectural, engineer-
ing, technical or.any other professional services
and the volunteers will provide the necessary

" labor without charge to, or liability upon, the
. governmental body: Provided further, That the

total cost of the construction or repair projects
does not exceed twenty-five thousand dollars.

“(c) The provisions of subsection (b) of this
section shall not apply to privately owned pro-
jects or infrastructure projects constructed on
lands not owned by the state or a subdwlsmn of
the state.”

§ 31-15A-16. Dedication of severance tax proceeds

(a) There shall be dedicated an annual amount from the collections of the tax
~collected pursuant to article thirteen-a, chapter eleven of this code for the
construction, extension, expansion, rehabilitation, repair and improvement of
water supply and sewage treatment systems and for the acquisition, prepara-
tion, construction and improvement of sites for economic development in thlS
state as provided in this article.

(b) Notwithstanding any other provision of this code to the contrary, begin-
ning on the first day of July, one thousand nine hundred ninety-five, the first
sixteen million dollars of the tax collected pursuant to article thirteen-a,
chapter eleven of this code shall be deposited to the credit of the West Virginia
infrastructure general obligation debt service fund created pursuant to section
three, article fifteen-b of this chapter: Provided, That beginning on the first'day
of July, one thousand nine hundred ninety-eight, the first twenty-four million
dollars of the tax annually collected pursuant to article thirteen-a of this code
shall be deposited to the credit of the West Virginia infrastructure general
‘obligation debt service fund created pursuant to section three, article ﬁfteen b
of this chapter.

(o) Notwithstanding any provision of subsection (b) of this section to the
contrary: (1) none of the collections from the tax imposed pursuant to section
six, article thirteen-a, chapter eleven of this code shall be so dedicated or
deposited; and (2) the portion of the tax imposed by article thirteen-a, chapter
eleven and dedicated for purposes of medicaid and the division of forestry
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pursuant to section twenty-a of said article thirteen-a shall remain dedicgted for

the purposes set forth in said section twenty-a.
(d) On or before the first day of May of each year, commencing the L

st day

of May, one thousand nine hundred ninety-five, the council, by resolution, shall
certify to the treasurer and the water development authority the principal and

interest coverage ratio and amount for the following fiscal year on any

infra-

structure general obligation bonds issued pursuant to the provisions ofjarticle

fifteen-b of this chapter.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995; Acts 1998
eff. 90 days after March 14, 1998.

§ 31-15A-17. Water development authority empowered to issue

c. 180,

infra-

structure revenue bonds and refunding bonds; creation of

infrastructure revenue debt service fund; funding

of in-

frastructure revenue debt service fund; requirements and

manner of such issuance

(a) To accomplish the purpose and intent of this article, the water develop-
ment authority is hereby empowered at thé written request of the council to

issue from time to time infrastructure revenue bonds of the state ix
principal amounts as the council deems necessary to make loans an

such
loan

guarantees and other forms of financial assistance to project sponsors for one
or more projects or infrastructure projects: Provided, That the water dgvelop-
ment authority may not issue any such bonds, other than refunding bonds,

unless the council by resolution determines that the aggregate cost

f the

projects or infrastructure projects expected to be constructed during any

annual period exceeds (1) the projected annual infrastructure revenues

r the

same period, and (2) the principal and interest payments not otherwise pledged

to the infrastructure revenue debt service fund that are due the water de

elop-

ment authority on all outstanding loans previously made by the water deyelop-

ment authority pursuant to the provisions of this article.

(b) The proceeds of infrastructure revenue bonds shall be used solely for the
purpose of making loans and loan guarantees and other forms of financial
assistance to sponsors of one or more projects or infrastructure projects, and
shall be deposited in one or more special accounts with the trustee under the

trust agreement securing such bonds and disbursed from time to tim

e for

projects or infrastructure projects in accordance with this article: Proyided,

That notwithstanding any provision of this code to the contrary, twenty petx;:ent

of the funds deposited in the special account shall be dedicated for the p

0se

of providing funding for costs of infrastructure projects as defined in subsé¢ction

(1), section two, of this article.

(c) The water development authority may not authorize the disbursems
any proceeds of infrastructure revenue bonds unless it has received docum;
tion from the council pursuant to the provisions of section ten of this a

(d) There is hereby created in the water development authority a special
which shall be designated and known as the ‘“West Virginia Infrastru
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Revenue Debt Service Fund,” into which shall be transferred solely from the
loan repayments deposited in the infrastructure fund the amounts certified by
the director of the water development authority as necessary to pay the
principal, premium, if any, and interest on infrastructure revenue bonds and
any reserve requirements, subject to the terms of any agreement with the
holders of the infrastructure revenue bonds. All amounts deposited in the West
Virginia infrastructure revenue debt service fund shall be pledged to the
repayment of the principal, interest and redemption premium, if any, on any
infrastructure revenue bonds authorized by this article: Provided,. That
amounts on deposit in the fund may be used to establish or maintain reserves
created for the purposes of securing such infrastructure revenue bonds. The
pledge shall be valid and binding from the time the pledge is made, and the
West Virginia infrastructure revenue debt service fund so pledged shall immedi-
ately be subject to the lien of the pledge without any physical delivery thereof or
further act, and the lien of any such pledge shall be valid and binding as against
all parties having claims of any kind in tort, contract or otherwise against the
water development authority irrespective of whether the parties have notice
thereof. ' S

(e) Except as may otherwise be expressly provided in this article or by
resolution of the water development authority, every issue of infrastructure
revenue bonds shall be special obligations of the water development authority
payable solely from amounts in the West Virginia infrastructure revenue debt
service fund, and the reserves created for this purpose by the water develop-
ment authority, without preference or priority among the bonds regardless of
when issued, subject only to any agreements with the holders of any'bonds to
the contrary. All such bonds are hereby declared to be negotiable instruments.

(® Infrastructure revenue bonds shall be authorized by resolution of the
water development authority. These bonds shall bear such dates and shall
mature at such times, in case of any note or renewal thereof not ‘exceeding five
years from the date of issue of the original note, and in the case of any bond not
exceeding fifty years from the date of issue, as the resolution may provide.
Infrastructure revenue bonds shall bear interest at a rate or rates, including
variable rates, shall be taxable or tax-exempt, shall be in the denominations,
shall be in registered form, shall carry the registration privileges, shall be
payable in the medium and place of payment, and shall be subject to the terms
of redemption as the water development authority may authorize. Infrastruc-
ture revenue bonds may be sold by the water development authority at public
or private sale at the price the water development authority determines in
consultation with the council. Infrastructure revenue bonds shall be executed
by the chairman and the vice chairman of the water development authority,
either or both of whom may use a facsimile signature. The official seal of the
water development authority or a facsimile thereof shall be affixed thereto or
printed thereon and attested by manual or facsimile signature by the secretary-
treasurer of the water development authority. If any officer whose signature,
or a facsimile of whose signature appears on any infrastructure revenue bond
ceases to be such officer before delivery of such bond, such signature or
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facsimile is nevertheless sufficient for all purposes to the same extent as ifjhe or
she had remained in office until such delivery, and if the seal of the water
development authority has been changed after a facsimile has been imprinted
on such bond, the facsimile will continue to be sufficient for all purposes.

(g) Any resolution authorizing any infrastructure revenue bonds may cgntain
provisions, subject to any agreement with bondholders or noteholders which
may then exist, which agreements shall be part of the contract with the Holder
thereof, with respect to the pledge of or other use and disposition of amounts in
the infrastructure revenue debt service fund; the setting aside of reserve

the purpose to which the proceeds of sale of bonds may be applied
authorization of notes issued in anticipation of the issuance of bonds;

consent may be given; and any other matter which in any way affec
security for or protection of the bonds.

(h) In the event that the sum of all reserves pledged to the payment gf the
bonds is less than the minimum reserve requirements established i any
resolution or resolutions authorizing the issuance of the bonds, the chairman or
the director of the water development authority shall certify, on or belf—gjz the
first day of December of each year, the amount of such deficiency tp the
governor of the state for inclusion, if the governor shall so elect, of the amount
of such deficiency in the budget to be submitted to the next session df the
Legislature for appropriation to the water development authority to be plddged
for payment of such bonds: Provided, That the Legislature shall not be required
to make any appropriations so requested, and the amount of such deficiencies
shall not constitute a debt or liability of the state.

(i) Neither the officers or board members of the water development authori-
ty, nor any person executing the infrastructure revenue bonds, shall be liable
personally on the bonds or be subject to any personal liability or accountability
by reason of the issuance thereof.

8§ 31-15A-18. Trustee for holders of infrastructure revenue bonds; | con-
tents of trust agreement

(a) Any infrastructure revenue bonds. issued by the water development au-
thority under this article shall be secured by a trust agreement between the
water development authority and a corporate trustee, which trustee may b¢ any
trust company or banking institution having the powers of a trust company
within this state.
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(b) Any trust agreement may pledge or assign the infrastructure revenue debt
service fund. Any trust agreement or any resolution providing for the issuance
of such bonds may contain such provisions for protecting and enforcing the
rights and remedies of the bondholders or noteholders as are reasonable and
proper and not in violation of law, including the provisions contained in section
seventeen of this article, and covenants setting forth the duties of the water
development authority in respect to the payment of the principal of and
interest, charges and fees on loans made to, or bond purchases from, govern-
mental agencies from the proceeds of the bonds, and the custody, safeguarding
and application of all moneys. Any banking institution or trust company
incorporated under the laws of this state which may act as depository of the
proceeds of bonds or of the infrastructure debt service fund shall furnish such
indemnifying bonds or pledge securities as are required by the water develop-
ment authority. The trust agreement may set forth the rights and remedies of
the bondholders and noteholders and of the trustee and may restrict individual
rights of action by bondholders and noteholders as customarily provided in
trust agreements or trust indentures securing similar bonds and notes. The
trust agreement may contain such other provisions as the water development
authority deems reasonable and proper for the securlty of the bondholders or
noteholders. All expenses incurred in carrying out the provisions of any such
trust agreement may be treated as part of the cost of the construction,
renovation, repair, improvement or acquisition of a project or infrastructure
project.

Acts 1998, c. 180, eff 90 days after March 14, 1998.

§ 31-15A-19. Legal remedies of infrastructure revenue bondholders or
noteholders and trustees

Any holder of infrastructure revenue bonds issued pursuant to this article and
the trustee under any trust agreement, except to the extent the rights given by
this article may be restricted by the applicable resolution or trust agreement,
may by civil action, mandamus or other proceedings protect and enforce any
rights granted under the laws of this state or granted under this article, by‘th‘é
trust agreement or by the resolution in the issuance of the bonds, and may
enforce and compel the performance of all duties required by this article,
pursuant to the trust agreement or resolution, to be performed by the water
development authority or any officer thereof.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31-15A-20. Infrastructure revenue bonds lawful investments

All infrastructure revenue bonds issued pursuant to this article shall be lawful
investments for banking institutions, societies for savings, building and loan
associations, savings and loan associations, deposit guarantee associations,
trust companies, and insurance companies, including domestic for life and
domestic not for life insurance companies.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.
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(a) The water development authority, subject to such agreements with
holders or bondholders as may then exist, shall have the power, from any
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Purchase and cancellation of infrastructure revenue bonds

note-

funds

available therefor, to purchase or redeem 1nfrastructure revenue bonds of the

water development authority.

(b) If the infrastructure revenue bonds are then redeemable, the priceg of the
purchase shall not exceed the redemption price then applicable, plus accrued
interest to the next interest payment date thereon. If the infrastructure revenue
bonds are not then redeemable, the price of the purchase shall not excged the
redemption price applicable on the first date after the purchase upon which the

bonds become subject to redemption, plus accrued interest to such date.
purchase or redemption, the bonds shall be canceled.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31-15A-22. Refunding revenue bonds

Upon

Any infrastructure revenue bonds issued pursuant to the provisions pf this
article and at any time outstanding may at any time and from time to time be
refunded by the water development authority by the issuance of its refunding
revenue bonds in an amount it deems necessary to refund the principal jof the
bonds to be refunded, together with any unpaid interest thereon, to provide
additional funds for the water development authority to accomplish the purpose
of this article, and to pay any premiums and commissions necessary to be paid
in connection therewith. Any refunding may be effected whether thelinfra-

structure revenue bonds to be refunded shall have then matured on

shall

thereafter mature: Provided, That the holders of any infrastructure rgvenue
bonds so to be refunded shall not be compelled without their consént to
surrender their infrastructure revenue bonds for payment or exchange ptior to

the date on which they are payable or, if they are called for redemption,
to the date on which they are by their terms subject to redemption.
refunding revenue bonds issued pursuant to this article shall be payablg

prior
Any
from

the West Virginia infrastructure revenue debt service fund, and shall be sjibject
to the provisions contained in section seventeen of this article, and shhll be
secured in accordance with the provisions of sections seventeen and eight¢en of

this article.
Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31-15A-23.

Infrastructure revenue bonds not debt of state, county
nicipality or any political subdivision

, M-

Infrastructure revenue bonds issued pursuant to the provisions of this grticle

shall not constitute a debt or a pledge of the faith and credit or taxing poy
this state or of any county, municipality or any other political subdivisi
this state. The holders or owners thereof shall have no right to have
levied by the Legislature or the taxing authority of any county, municipal
any other political subdivision of this state for the payment of the prin
thereof or interest thereon.
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revenues and funds pledged for their payment as authorized by this article. All
such bonds shall contain on the face thereof a statement to the effect that the
bonds, as to both principal and interest, are not debts of the state or any
county, municipality or political subdivision thereof, but are payable solely
from revenues and funds pledged for their payment.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31-15A-24. Infrastructure revenue bonds exempt from taxation

The exercise of the powers granted to the water development authority by
this article will be in all respects for the benefit of the people of the state, for
the improvement of their health, safety, convenience and welfare and for the
enhancement of their residential, agricultural, recreational, economic, commer-
cial and industrial opportunities and is for a public purpose. As the construc-
tion, acquisition, repair or renovation of projects or infrastructure projects will
constitute the performance of essential governmental functions, the water
development authority shall not be required to pay any taxes or assessments
upon any project or upon any property acquired or used by the water develop-
ment authority or upon the income therefrom. The infrastructure revenue
bonds and all interest and income thereon shall be exempt from all taxation by
this state, or any county, municipality, political subdivision or agency thereof,
except estate taxes.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.
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(h) The board shall, without regard to the provisions of civil service laws applicable to
officers and employees of the- state of West Virginia, appoint any necessary managers,
assistant managers, officers, employees, attorneys and agents for the transaction of its
business, fix their compensation, define their duties and provide a system of organization to
fix responsibility and promote efficiency. Any appointee of the board may be removed at the
discretion of the board. The authority may reimburse any state spending unit for any special
expense actually incurred in providing any service or the use of any facility to the authority.

" (i) In cases of any vacancy in the office of a voting member, the vacancy shall be filled by
the governor. Any member appointed to fill a vacancy in the board occurring prior to the
expiration of the term for which his or her predecessor was appointed shall be appointed for
the remainder. of the term.

(j) The governor may remove a member in the case of incompetence, neglect of duty, gross
immorality or malfeasance in office, and imay declare the member’s office vacant and appoint
a person for the vacancy as provided in other cases of vacancy.

(k) The secretary of the board shall keep a record of the proceedings of the board and
perform any other duties determined appropriate by the board. The treasurer shall be
custodian- of all funds of the authority and shall be bonded in the amount designated by other
members of the board. -

Acts 1989, c. 54; Acts 2004, c. 88, eff. 90 days after March 13, 2004.
§ 31-15-6. General powers of authority

Notes of Decisions

Loans - 1 - truck terminal as “industrial development project”.
51 W.Va. Op.Atty.Gen. 749 (March 23, 1966) 1966
WL 87471.

1. Loans

West Virginia Industrial Development Authori-
ty, has broad discretion; may appraise loan for

§ 31-15-7. Loans to industrial development agencies or enterprises for pro-
jects

Notes of Decisions

In general 1 contribution to a sum less than 10 percent of the
cost or estimated cost of industrial development
project. 53 W.Va. Op.Atty.Gen. 339 (November

1. In general 18, 1969) 1969 WL 100574.
Participation in loan by an agency of the federal

government reduces local development agency’s

ARTICLE 15A

WEST VIRGINIA INFRASTRUCTURE AND
JOBS DEVELOPMENT COUNCIL

Section Section
31-15A-3. West Virginia infrastructure and 31-15A-11. Reservation of funds for projects

jobs development council contin- and infrastructure projects.
ued: members of council: staff of 91-15A~17a. Infrastructure revenue bonds pay-
’ ’ able from A. James Manchin

council. Fund.

§. 31-15A-3. West Virginia infrastructure and jobs development council con-
tinued; members of council; staff of council

(a) The West Virginia infrastructure and jobs development council is hereby continued.
The council is a governmental instrumentality of the state. The exercise by the council of the

7






§ 31-15A-3

CORPORATIONS

powers conferred by this article and the carrying -out of its purpose and|duties shall be
considered and held to be, and are hereby determined to be, essential governmental functions

and for a public purpose.

(b) The council shall consist of eleven members, including the governor

or designee, the

executive director of the housing development fund or his or her designee, the director of the

" division of environmental protection or his or her designee, the director

of the economic

development authority or his or her designee, the director of the water develdpment authority

or his or her designee, the director of the division of health or his or h

br designee, the

chairman of the public service commission or his or her designee, and four members
representing the general public: Provided, That there shall be at leat one member
representing the general public from each congressional district: Provided, however, That

after the expiration of the term of office of the members first appointed as
the general public, no more than one member representing the general
resident of the same county. The governor shall appoint the public memb
who shall serve three-year staggered terms. The commissioner of the divi
the executive director of the state rail authority, two members of the West
two members of the West Virginia House of Delegates, the chancellor of the
policy commission and the chancellor of the West Virginia council for

presentatives of
ublic may beé a
of the council
ion of highways,
Virginia Senate,
igher education:
community and

technical college education serve as advisory members of the council. The governor shall

appoint the legislative members of the council: Provided further, That no m
the legislative members may be of the same political party.. The governor

bre than three of
Shall appoint the

representatives of the governing boards from a list of three names submitted by each

governing board. The advisory members shall be ex officio, nonvoting
council.

(¢) The governor or designee shall serve as chairman and the council shall

members of the

annually appoint

a vice chairperson and shall appoint a secretary, who need not be a member (‘f the eouncil and

who shall keep records of its proceedings. !
quorum and the affirmative vote of at least the majority of those members
necessary for any action taken by vote of the council. A vacancy in the m

Six members of the council ghall constitute a

present shall be
embership of the

council does not impair the rights of a quorum'by such vote to exercise dll the rights and

perform all the duties of the council.

(d) A member of the council who serves by virtue of his or her office
compensation or reimbursement of expenses for serving as a member. Thg
are reimbursed for actual expenses incurred in the service of the couy
consistent with guidelines of the travel management office of the departme
tion.

(e) The council meets at least monthly to review projects and infrasi
requesting funding assistance and otherwise to conduect its business and
frequently if necessary. Notwithstanding any other provision of this articl
the economic development authority is not subject to council review with reg
taken pursuant to the authority established in article fifteen, chapter thirty
The governor's civil contingent fund is not subject to council review with reg
infrastructure projects funded through the governor’s civil contingent fund.

() The water development authority' shall provide office space for the
governmental agency represented on the council shall provide staff support
the manner determined appropriate by the council. .

(g) The council shall invite to each meeting one or more representativ
States department of agriculture, rural economic community development,
economic development agency and the United States army corps of

does not receive
public members
cil in a manner
nt of administra-

tructure projects
may meet more
b to the confrary,
rard to any action
-one of this code.
ard to projects or

council and each
for the council in

es of the United
e United States
ngineers or any

successors thereto. The council shall invite such other appropriate parties as is necessary to

effectuate the purposes of this article.
Acts 1994, 1st Ex. Sess., ¢. 26; Acts 1995, ¢. 130, eff. March 10, 1995; Acts 2005, 1st
Jan. 29, 2005.

8
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CORPORATIONS

§ 31-15A-17a

Historical and Statutory Notes

Acts 2005, 1st Ex. Sess., ¢. 8, rewrote (b); in (c),
substituted “The governor or designee shall serve
as chairman and the council shall annually appoint
a vice chairperson” for “The council shall annually
elect one of its members as chairman”; rewrote
(d); and made nonsubstantive changes throughout
the section. Prior to revision, (b) and (d) read:

“(b) The council shall consist of eleven mem-
bers, including the executive director of the hous-
ing development fund or his or her designee, the
director of the division of environmental protection
or his or her designee, the director of the economic
development authority or his or her designee, the
director of the water development authority or his
or her designee, the executive director of the state
development office or his or her designee, the
director of the division of health or his or her
designee, the chairman of the public service com-
mission or his or her designee, and four members
representing the general public: Provided, That
there shall be at least one member representing
the general public from each congressional district:
Provided, however, That after the. expiration of the
term of office of the members first appointed as
representatives of the general public, no more than
one member representing the general public may

be a resident of the same county. The governor
shall appoint the public members of the council
who shall serve three-year staggered terms. The
commissioner of the division of highways, the exec-
utive director of the state rail authority, two mem-
bers of the West Virginia Senate, two members of

- the West Virginia House of Delegates, one repre-

sentative of the board of directors of the state
college system and one representative of the board
of trustees of the university of West Virginia shall
serve as advisory members of the council. The
governor shall appoint the legislative members of
the council: Provided further, That no more than
three of the legislative members may be of the
same political party. The governor shall appoint
the representatives of the governing boards from a
list of three names submitted by each governing
board. The advisory members shall be ex officio,
nonvoting members of the couneil.”

“(d) No member of the council who serves by
virtue of his or her office shall receive any compen-
sation or reimbursement of expenses for serving as
a member. The members of the council who rep-
resent the general public shall receive reimburse-
ment for actual expenses incurred in the service of
the council.”

§ 31-15A-11. Reservation of funds for projects and infrastructure projects

Eighty percent of the funds deposited in the West Virginia infrastructure fund shall be
dedicated for the purpose of providing funding for the cost of projects as defined in subsection
(n), section two of this article. Twenty percent of the funds deposited in the West Virginia
infrastructure fund shall be dedicated- for the purpose of providing funding for costs of
infrastructure projects as defined in subsection (I), section two of this article. Project
sponsors of infrastructure projects shall follow the application process as established by this
article: Provided, That notwithstanding any provision of this article to the contrary, all
applications for any infrastructure project shall be submitted to the executive director of the
West Virginia development office for review, recommendation and approval regarding infra-
structure project funding.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998; Acts 2005, 1st Ex.
Sess., ¢. 3, eff. Jan. 29, 2005. ’

Historical and Statutory Notes

Acts 2005, 1st Ex. Sess., c. 8, in the last sen- munity and economic development, or its succes-
tence, substituted “executive director of the West  gor”.
Virginia development office” for “council for com-

§ 31-15A-17a. Infrastructure revenue bonds payable from A. James Manchin

Fund

Notwithstanding any other provision of this code to the contrary, the Water Development
Authority may issue, in accordance with the provisions of section seventeen of this article,
infrastructure revenue bonds payable from the A. James Manchin Fund created by section
nine, article fifteen-a, chapter twenty-two of this code and such other sources as may be
legally pledged for such purposes other than the West Virginia Infrastructure Revenue Debt
Service Fund created by section seventeen of this article.

-

“Acts 2008, ¢. 251, eff. 90 days after March 8, 2003; Acts 2005, c. 199, eff. 90 days after April 9, 2005.
9
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| district and said County Court has.given due consideration to.all mzawers for -

A RESOLUTION AND CRDER creating Gauley River Public
Service District in Payette, Clay and Nicholas Counties,
West Virginia

WHI:'.REAS .the County Court of Faye:te County. West Virg.aia,

did heretofore by a resolution and arder. adopted Nouember 26,

1969 fix a dar.e far a public heaxing on r.he creation on the creation of the ¢

propo.,ed Gauley River Public Service str.rict and in and by said resolunon -

J

est in property in the proposed public sexvice district might appear before ¢ !
i
the County Court at this meeting and have the opparmmty to be heard fo,‘r ar.

against the creation of said district; and

WHEREAS, NOTICE of this hearing was duly given in the ufffr

provided and required by said resolution and arder and by Article 13A of
!

Chapter 16 of d}e‘ West.Virginia Code, and all interested persons have been

afforded an oppartunity of being heard far and against the creation ¢i s-id
district, but no written protest has been filed by the requisite number of |

qualified voters:registered and residing within said proposed public service

[
whxch such hearmg was offered and B

WHEREAS, it is now deemed. desxrable by saxd County Court 0 ,:

N
>

adopt aresoluuon and order. creating smd disrict:

NOW THERERORE Be It and It Is Hereby Resolved and Ordered :

ks
~

by the County Court of Fayette County, West Virginia, as follows:

Section 1, That a public service district within Fayette, Clay and'

» ,‘ \’xcholas Countles, West ergxma is hereby created, and said dxsz:r ce a.]uu :

have the following described boundaries:

a.latitude of N. 38° 10'56” and.longitude W, 81° 12’ 38", .
THENCE, with Fayette-Nicholas County Line up Beils Creex, +;
2, 25 miles, mare or less, to the common carrer of Fayette, Cley |

Se.c Foln

Coe A¥Lao

“and arder provide-that all persons residing in ar owmng of ha&mg any m:e:-; CT

BEGINNING at_ omtl.b;miles-Weét.of—Gaule)»Rivc;-—-;zuxifn.’.<5«~‘.‘-*-- -



Nicholas and Kanawha Counties;

THENCE, with Clay-Kanawha N, 10° 30' W. 1. 80 miles to a2
point having a Jatitude N. 38° 17°18" and longitude W. 81° 14' 24" |
East 1. 00 mile, South 1,40 miles to Nicholas-Clay CountyLine, i
with Nicholas-Clay County Line N, 59° 25' E. 1,40 milcs, leaving
Nicholas-Clay County Line North 1,45 miles, N. .60° 00' E, 1.C0
mile, North 2. 20 miles, N, 30° 30’E. 2.25 miles to a point having
< latitude of N. 38° 21' 59 and longitude W, 81° 09 44", S. 61°
45' E. 1.90 miles, South 0.30 mile, West 1. 60 miles, S. 25° 45" )
W. 0.80 miles, South 1,45 miles, S, 30° 15’ W.. 1, 50 miles, South,
0, 80 mﬂes ta Clay-Nicholas Coun  Line; -

ENCE, with Nicholas-Clay County Line S. 59° 25' W. 0.45
mxle
THENCE, leaving Clay County, South 2,40 miles, East 1,10 miq:
-:-les, Norht 1.50 miles, East 0. 75 miles, South 2.55 miles, N. 60°
13" E. 3.70 miles to a point having a latirude of N. 38° 15' 43" and
longitude W. 81° 05' 37", South 0. 80 mile to a point having a latitu-
de of N. 38° 15* 00" and longitude W. 81° 05’ 37" South 60° 00’ W
1.15 miles, South 1, 75 miles to Nicholas- Fayerte County Line m
Gauley River having a latrude N. 38 13' 00" and longitude W. 81°*
06" 42";
THENCE S.51°45' W. 3.80 ues 10 a point having a latitude
N. 38° 10 56" and longitude W. §1° 10’ 00";
THENCE, West 2. 70 miles TG BEQ‘;INNI.NG Containing areas
as.follows: . J
Fayette County - "13. 32 square miles
Nicholas County: . . 9, 27" square miles -
Clay,County ' . 6,84 'square miles
Total Area . 29. 43 square miles

as shown on a map prepared by J. H. MILAM, INC,, DUNBAR,

W.VA.., dated April 21, 1969, Gauley River Public Service Districy

Fayette, Nicholas and Clay Counucs. ;
Section 2, That said puhhc service. dxsmct 80 created shall have
‘:he name. and. carparate u:le of. "Gauley vaet Puhhc. Servxce District’ and.
"_shall consntute a.public corpcranon and polmcaL subdivzsxon o£ the. State of ™~
' {'WeSt ergmxa.havmg all of the rxghns andpowers confm-red on pubhc service
) msuxcw by the Iawa of Lhe.State of West Virguua.and.pa.rdculaxly Arucle 13A

of Chnptez: 16 ot the Weerxrgima Code

, Secuon 3 Thatth&Coumy Court of Fayett&County, West Vlrguua ._j - f

. has’ determined: chauhe terntory w:thm Fayerte* Clay ancLNxcholnsPCounues

'fWes: Vu:gmxa havmg hercmtonbove descnbed bounda.mcs ls. 50 situated

' jvthar: thC construcuon a acquzsxtlouby purchase m:o:herwise and the mainten-, e

ancer oparaticn* unprovenmnm&cxo:mmrofproperttea—snppiymg bcdr'“

wate:rand sewm'age servicea wlzhm such tm:ntory by said pubuc servxce dls- E
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ox, ROSIRS & STEVENS|
ATTORNEYS AY LAW
SADIION, W. VA. 25190

1970, at_10:00 A.M.

Fayetteville, West Virginia
——Dotober: 28, 1970 ’

The County Court of Fayette éounty, West Virginia, met this

dayrin Regular * _session held this 28 day of_OQotober.. _,

I
, pursuant tﬂ the call of James E, Lively ,
President, Orval Késsler Co W,

Stallard

R QOmmissioner, and

_Orval Ressler and .C, W, Stallard

’ [
, Commlissioner, said call being;
|

. "75 consider a petition of residents and property owners of
"ayettFayette, Clay and Nicholas Counties, West Virginia, asking
~ for the creation of a public service district in the area
therein described, and to adopt a proposed resolution and
enter a proper order fixing a date of hearing on the
creation of a pudlic service district in Fayette, Clay and
"Nicholas Counties, West Virginia, as set forth 1n said
petition and to provide for the publication of a notice of
.such hearing." I '

; .
The meeting was called to oraer and the roll being called

_ [ .
there were present  James E, Lively  , President, preslding,

and the following named oommisaiondre:v

A S :
. .And Wwere absent: None

e

Orval Kessler introduced and caused to be

read a proposed resolution and order entitled:

"s pesolution and order fixing a-ddté:of hearing on the
creation of a public service district within Fayette,
Clay and Nicholas Counties, West Virginia;and providing
for the publication of a notige of such hearing", -

and moved that all rules otherwise Lequiring deferred

oconaideration be.auspended and sald| proposed resolution and

C, W, Stallard aeoonde@ the motion

order be adopted.

and sfter due conaideraticon the PreLident put the ﬁuoscion on

-

- s e s oo
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T
ot

- = -,

the motion, and the roll being oall

Aye: Three

Nay: None

ed the folling voted:

the meeting was bhereupon ad journed

\

”QW%&

Whereupon the president declared the motion duly carried

fnd sald resolution and order .duly adopted on motion a&nd vote,

; élerk' Zf '

'
. K
[
-
«
,
'
'

/ President i

.
O, . .
X .
1
.
.
“
»
1
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oe%, RoeEns & STEVERS
ATTORNEYS AT LAW
MADISON, W. VA, 88180

e N

fim me wd cmmes s agmier . . Ceee e — e .

— i
® +{Filed in my office this||-
) " }:PETITION FOR CREATION TO A PUBLIC SERVICE DISTRICT
0GT2{8 1870 % |: PURSUANT TO ARTICLE 13-A OF CHAPTER 16 OF THE CODE
MRs. cacy leery, ciere ||"OF WEST VIRGINIA, AS AMENDED .
* [FAYETTECOUNRY COURT, W. Y.
d h ___sovn]
c ) TO THE COUNTY COURT OF FAYETTE COUNTY, WEST VIRGINIA
_ , - The undersigned, all legal voters residing within and owning real
[ -j.‘.‘- property within the limits of the territory described below, DO HEREBY
- B petition the County Court of the Countyi of Fayette, West Virginia, to create
s GAULEY RIVER PUBLIC SERVICE D[SiTRICT, a Public Service District of
' . '- .
BRI _ the counties of Fayerte, Nicholas and Clay, West Virginia, the territorial
Cen limitations described below, pursuant to the provisions of Chapter 147 of the
. e Acts of the Legislature of West Virginia, Regular Session of 1953, constitut-
IR ing Article 13-A of Chapter 16 of the Code of West Virginia of 1931, as
o amended, .
oo . GAULEY RIVER PUBLIC SERVICE DISTRICT is described as
e e ny follows: : o : ‘ T
: , e The District consists of a portion of Fayette, Nicholas and Clay
o ’ k Counties, .
e 7 BEGINNING at a point 1, 15 miles West of Gauley River having a
by latitudeof N, 38° 10’ 56" and longitude!W. 81° 12' 58";

. THENCE, N, 40° 00'E. 2. 25
[ ]

miles, N. 30° 00'W. 2.80 miles, N.
52° 00'E. 0.85 miles; '

THENCE, with Fayette-Nicholas County Line up Bells Creek 2. 25
niiles, more or less, to the common corner of Fayette, Nicholas, Clay and
Kanawha Countlies; |

| THENCE, with Clay-Kanawha N, 10° 30'W, 1, 80 miies to a:point
having'a latltudé N, 38° 17* 18" and longitude W, 81° }4' 24", East 1.00
'mlle,' South 1. 40 miles to Nicholas-Clay County Line, with Nlcholas-Clay
County Line N. 59° 25'E, 1.40 miles, leaving Nicholas-Clay County Line
North 1. 45 miles, N. 60° 00'E. 1.00 Tile. Nmfth 2. 20 miles, N. 30° 30'E.

2.25 miles to a point having a latitude of N. 38° 21' 59" and longitude W. 81°

1
H




-~

———. - o

‘dated July 16, 1970, Gauley River Public Service District, Fayette, Nicholas

ar acquire by purchase or otherwise, and maintain, operate, improve and-
‘extend property supplying a public wate: systém within such territory, also

outside such territary to the extent permyitted by law,

09' 44", S. 61° 45' E, 1,90 miles, S. 59° 00'E. 2,85 miles to Nicholas
County Line; :
| THENCE, with Nicholas County Line S. 59° 25' W, 0,95 miles,
N. 64° 45'W, 1,35 mi.l, west 2,35 mile, South 1,05 mile, S. 30° 15’ W
1.50 mile, South 0. 80 mile to Nicholas]Clay County Line; _
THENCE, with Nicholas-Cldy County Line S, 59° 25'W. 0.45 mile;
THENCE, leaving Clay Countly, South 2,40 miles, East 1.10 miles,
North 1.50 miles, East 0,75 miles, South 2.55 miles, N, 60° 15’ E. 3.70
miles to a point having a latitude of N, 38° 15' 43" and longitude W. 81° 05"
37", South 0. 80 mile to a point having a;latitude of N. 38° 15' 00" and long-
itude W. 81° 05' 37", South 60° 00'W, 1.15 miles, South 1.75 miles to
Nicholas-Clay County Line in Gauley River having a latitude N. 38° 13' 00"
and longitude W. 81° 06' 42;
| THENCE, S. 51° 45' W, 3. 80 miles to a point having a’latitude N,
38° 10’ 56" and longitude W, 81° 10' 007; |
‘ . THENCE, West 2.70 mllés to BE;GINNING. containing areas as

follows: ,
1. Payette County T 1332 square miles
-Nicholas County o . 9, 27 square miles
Clay County ; o " 10.90 square miles
Total Area o . . 33.49 square miles

as shown on a map prepared by J. H. MILAM, INC, Dunbar, West Virginia

ST
and Clay Counties, The purpose of this!map is to include an annexation of
4, 06 square miles to include portions of uppef' Sycamore Creek and Grassy

Creek areas, : : P

|
The purpose of sald Public Service District shall be to construct ~




», Roesae & Sravans|
ATTORNEYS AT LAW
ABISOR, W. VA 58180

 states as follows:

A Resolution and Order fixing a date of hearing on the
creation of a proposed public service district within
Fayette, Clay, and Nicholas Counties, West Virginia;

and providing for the publication of a notice of such

- hearing. .

WHEREAS, there has heretofore been filed in the office of
the Clerk of the Cbunty Court of Fayette COunby; West Virginia,
a petition to this County Court for the creation of a public

service district within Fayette, Clay and Nicholas Counties,

West Virginlia; and

WHEREAS, said Cbunby Court Clerk has ﬁ}eéented.such petition
to this County Court at this meeting; and
WHEREAS, Pursuaunt to the provisions of Article 13A of

'Chppter 1é-or the West Virginia Code of this County Court upon

presentation of such petition'is required to fix a date of

he@ring on the creatian of the proLosed public service district:

 NOW, THEREFORE, Be It and It Is Hereby Resolved and Ordered

by the County Court of Fayette County, West Virginia, as follows: ,

Section 1.
Virginia, hereby finds and declares that there has been filed in

That the County Cburt of Fayette County, West

.the office of the County Court Clerk and presenteé by said County
.Court Clerk toichia COﬁnty Court a éetition for the'oreation of a

pudblic sorvico'diﬁtrict within Fayette, Clay and Nicholas

“w

‘Counties, West Virginia, which petition contains a discription
sprricient t§ identify tpe territory to be embraced within the
prépoéed public service and the na e of the public service
distrioct and which petition has begn signed by at least one
hundéed leéal voters resident wifh n and owning real property
within the 1limits of the proposed public service district, and

said County Court further finds anfl declares that said petition

in all respects mests the requirempnts of Artiole 13A of Chapter

16 of the West Virginia Code.

Section 2. That said petltion; among ofheé things,




.

g e . o o

{a) The name and corporate title of said pubdlle service

diatriot shall be the "Gauley River Public Service District",

(b) The territory to be embraced in said public service

shall be as follows: -

BEGINNING at a point 1. 15 miles West of Gauley River having
a latitude of N, 38°10'56" and longitude W. 81°12'58"; .
' THENCE, N.40°00'E. 2.25 miles, N. 30°00'W. 2.80 miles,

- N.52° 00'E. 0. 85 miles;

THENCE, with Fayette-Nicholas County Line up Bells Creek
2. 25 miles, more or less, to the common corner of Fayette,

. Nicholas, Clay and Kanawha Counties;

THENCE, with Clay-Kanawha N. 10°30" W, 1.80 miles to a

- point having a latitude N, 38° 17' 18" and longitude W. 81°14'24",
. East 1,00 mile, South 1.40 miles to Nicholas-Clay County Line,
- with Nicholas-Clay County Line N, 59° 25' E. 1,40 miles, leaving

Nicholas-Clay County Line North 1.45 miles, N. 60° 00' E.
1. 00 mile, North 2. 20 miles, No. 30° 30' E. 2,25 miles to a point
having a latitude of N, 38° 21' 59" and longitude W. 81° 08' 44",

. S. 617 45' E} 1,90 miles, S,!59° 00' E. 2. 85 miles to Nicholas
- County Line; :

THENCE, with Nicholas-Clay County Line S. 59° 25'W, 0.45

. mile; ;

THENCE, leaving Clay County, South 2, 40 miles, East 1. 10

miles, North 1,50 miles, East 0,75 miles, South 2,55 miles, N,

60° 15' E. 3.70 miles to a point having a latitude of N, 38° 15’
43" and longitude W, 81° 05’ 37", South 0. 80 mile to & point hav-

-~ ing a latitude of N, 38° 15’ 00" and longitude W, 81° 05’ 37",
.. South 60° 00' W, 1. 15 miles, South 1. 75 miles to Nicholas-
. Fayette County Line in Gauley River having a latitude N. 38° 13
'66" and longitude W, 81° 06'j42";

THENCE, S. 51° 45" W, [3, 80 miles to a point having a latitude

" :N. 38° 10' 56" and longitude W, 81° 10° 00";

L as follows:

+ ) [

THENCE, West 2.70 milestwo BEGINNING, containing areas

Fayette County 13. 32 square miles
Nicholas County 9. 27 syuare miles
Clay County’ 10. 90 square miles
Total Area - 33.49 square miles

as shown on a map prepared by J. H. MILAM, INC., Dunbar,
West Virginia, dated July 16, 1970, Gauley River Public Service

.District, Fayette, Nicholas and Clay Counties, The purpose of

this map is to include an annexation of 4. 06 square miles to

.include portions of upper Sycamore Creek and Grassy Creek
" _areas. : - _ T

vooo




organized under Article 13A of Chapter 16 of the West Virginla

.aubstantiaily the form hereinafter

{¢) The purpose of sald publioc service district shall be to
construct, or acquire by purchase or otherwise, and maintain,
operate, improve and extend propertles supplying water and
sewerage services Hithin such territory and also outside such’
territory to the exéent permitted by law.

(a) The territory desoribed above does not includé within
its limits the territory of any other public service district
Code, nor does such territory 1ncluLe within its limits any city,
incorporated town or oéher municipal corporat;on. '

Section 3. That on November 25, , 1970, at the hour

of_10:00 o'clock A, M., this County Court shail meet in the
County Court House at Fayetteville,| West Virginia, for the
purpose of oconducting a public hearing on the creation.or the
proposed public éervice district at which time and place all

persons residing in or owning or having any interest in property )

in thé proposed public servioce district may appear before this
County Court and shglllﬁ;ve an opportunity to be heard for and
againqc the oreation of said diatrikt, and at such hearing, this
Courity Court shall oo;qider.and dé ermine the feasibllity of the
orention’orltha proposed public service distriot. ’
o Seotion li. That the County Court Clerk is hereby authorized

and directed to cause notice of suc heafing in substantially the

form hereinafter set out to be publiehed on__ November 5, ’
1970, in the_Montgomery Herald , & newspaper of general

oiroulation published in Fayette CJunty: And that the County
Court Clerk is hereby authorized and directed to deliver a copy
of said peficion by hand or certified mail to the County Court> A
Clerk of Clay County and it is further ordered that the County
Court Clerk of Clay County to causq notice of such hearing in
Tsot out to be published on
November 12, , 1970, in the Clay County Free Press ,

a newspaper of generai'oirculntion published in Clay County and

1t 1s further ordered that the Cohnty céurc Clerk will authorize

at @e ce st et o a phope e .- . . PR o mimaten s L tiom wme tmm—. [




and direct the County Court Clerk of Nibholas County to cause

notice of such hearing in substant

ally thevtorm hereinafter set

out to be published on_ November 5, . - , 1970, 4n the

!
The Nicholas Chronlcle,Ing a newspaper of general circulation

published in Nicholas County.

Section 5. That the COunIy Court Clerk is hereby

authorized and directed in additioﬂ to notice of publication to

cause notice of such hearing in su
set out to be posted in at least f%

thé purposed public service distrid

November ° ,1§70.

stantially the form hereinafter
ve (5) conspicious places in

t on or before the_12 day of

October 28, ' , 1970

.. ADOPTED BY THE COUNTY COURT

B R

-
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Attest:
'
, -
L] h]
® . [ STATE OF WEST vaINIAg
Y 88,
I "ar~ || COUNTY OF FAYETIE )
I, Mrs Lacy Neely _!_» hereby certify that I am the
D;{"?-" duly qualified and acting Clerk of the County Court of Fayette
) ' County, West Virginia, and that the foregolng constitutes a true,
x = correct and complete transcript of the proceedings of said
County Court as had under date of | October 28 , » 1970, and

a rﬁéolutionvand Qrder then adopted.relating to the proposed
creation of the Gauley River Public Service Diatrict, all as
shown by the official records'in my office.

IN WITNESS WHEREOF, I have hereunto affixed by officlal

signature and the seal of said Court at Fayette, West Virginia,

‘this October 28, : , 1970.

ASEAL)
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Filed in my r)fflce this ,
| Y .
* .MRS li;,z ,f ;E:uc,m NOTICE OF PUBLIC MEARING ON CREATION
> |FaverTe county[bourt, w. val OF GAULEY RIVER PUBLIC SERVICE DISTRICT
e e § ‘......,......DENW_

200%, Roszns & Svzvansi

ATTORNEYS AT LAW
MADISON, W, VA, ADI30

!
NOTICE IS HEREBY GIVEN tlllat a legally sufficient petition has
been filed witlf the Clerk of the County Court of Fayette County, West Virginia

.arid has been présented to the County Court of Fayette County, for the phrpose

of constructing or acquiring by purchase or otherwise and the main;enance,
operation, improvement and extension of public service properties subplying
water services within said district and.also outside said district to the
‘extent permitted by law; to be named "Gauley River Public Service District";
and haying the following described bounéaries:

. |
BEGINNING at a point 1, 15 miles West of Gauley River having
a latitude of N. 38° 10' 56" and longitude W, 81° 12' 58";

THENCE, N. 40° 00' E. 2. 25 miles, N, 30° 00' W. 2.80 miles

- N. 52° 00'E. 0. 85 miles; .
THENCE, with Fayette~-Nicholas County Line up Bells Creek

~ 2.25 miles, more or less, to the common corner of Fayette,
. Nicholas, Clay, and Kanawha Counties; '
THENCE, with Clay-Kanawha N. 10° 30' W, 1.80 miles to a
. point having a latitude N. 38° 17'18" and longitude W, 81°14'24",

- . East 1, 00 mile, South 1.40 miles to Nicholas-Clay County Line,

~-. with Nicholas-Clay County Line N, §9° 25" E. 1.40 miles, leaving

"+ Nicholas0Clay County Line 1. 45 miles, N, 60° 00’ E. 1.00 mile,

o . North 2. 20 miles, N. 30° 30' E. 2. 25 miles to a point having a
' latitude of M, 38° 21' 59" and longitude W, 81° 0044, S A1° 45°
- BE. 1,90 miles, S. 59° 00' E. 2. 85 miles to Nicholas County Line;
THENCE, with Nicholas County Line S, §9° 25'W. 0,95 mile,

* /No. 64° 45'W. 1.35 mile, West 2,35 mile, South 1. 05 mile, S,

-+ 30° 15" W. 1,50 mile, South 0. 80 mile to Nicholas-Qlay:County

- Line; ) . ‘
THENCE, with Nicholas-|Clay County Line S, 59°25'W. 0.45
mile; .

. " THENCE, leaving Clay County, South 2.40 miles, East 1, 10 mi
les, North 1.50 miles, East 0,75 miles, South 2.55 miles, N. 60°
15'E. 3.70 miles to a point having a latitude of N. 38°15'43" and

.longitude W, 81° 05'37", South 0. 80 mile to a point having a.latit~
ude of N. 38°15'00" and longitude W. 81°05'37", South 60°00'W,
1. 15 miles, South 1.75 miles to Nicholas-Fayette County Line in
_ _Gauley River having a latitude N, 38° 13'00" and longitude W. 81°
. %14210;
~ ‘THENCE, S.51°45'W. 3.'80 miles to a point having a latitude
N, 38° 10'56" and longitude W, 81 °10'00";
THENCE, West 2, 70 miles to BEGINNING, containing areas as
follows: ,
" Fayette County
Nicholas County
"Clay County
~ Tetal Area

13.32 square miles
+9, 27 square miles
10, 90 square miles
'33. 49 square miles

L e e e At o, . ot te = e st
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as shown on a map prepared by J. H. MILAM, INC., Dunbar,

W.Va. dated July 16, 1970, Gauley River Public Service District,
Fayette, Nicholas and Clay Counties. The purpose of this map is
to include an annexation of 406 square miles to include portions of

upper Sycamore Creek and Grassy Creek areas,

All persons residing in or owning or having any interest in prop- ,

erty in said proposed’public service disi'trict are hereby notified that the

County Court of Fayette County will cor{duct a public hearing-on 25°°%
|
ovEmp el , 1970, at_yg:po__ o'clock /# M., in the County
|

Court House in Fayetteville, West Virginia, at which time and place all

interested persons may appear before the County Cairt and shall have an

opportunity to be heard for and against the creation of the proposed public

‘service district.

. i By Order of the Countj Courtithis D¢ day of _Jevs 8642~

1970, .

e
S ou! urt @lerk
-
O
‘ -
1




X, ROSENS & STEVENS]
ATYORNEVS AT LAW
ADISON, W. YA, 35180

. conducting the public hearing on the creation of the proposed Gauley River

—— ——— e e ——— - o -

Fayetteville, West Virginia
,1970

November 25,

The County Court of Fayette County, West Virginia, met in regular
session pursuant to laﬁ and to the rules ?t' said Court at the County Cow't
House in Fayetteville, ‘West Virginia, at10:00_o'clock A . M. The meeting
w'aa called to order and the roll being ca{led there were present

James E. Lively

, President, presiding and the following nam-

ed Commissioners:
Orval Kessler and C, W, Stallard‘

"~ Absent:

. This being the date fixed by prior action of the County Court fér

Public Service District, as contemplated and provided for in a resoiution and,

order adopted by the Coﬁn;y Courton ' October 28 , 1970 , the

president announced that all persons residing in or owning or ha‘\;ing any

|
interest in property in such proposed public service district desiring to be
‘heard for or against the creation of said district would be heard and all such

interested persons desiring to be heard

\Tere- given full opportunity.

The County Court then further discusgsed the creation of said public

Orval Kessler introduced and

service district, whereupon

|
caused to be read a proposed resolution and order entitled:

A RESOLUTION AND ORDER: creating Gauley River Public Service
District in Fayerte, Clay and Nicholas Counties, West Virginia,"

and moved that all rules otherwise requixl'ing deferred consideration or sev-
eral-readings be suspended and said proposed resolution and order be adopted.

. Co W, Stallard seconded the motion and.after due consider-

ation the President put the question on the motion and the roll being called,

the follong voted:




e

1 Aye? Three

Nay: None

resolution and order were duly adopted.

Orvel Kessler intr oduced and caused to be read
o ]
a proposed resolution and order entitled:
!
"A RESOLUTION AND ORDER appointing members to the public
service board of the Gauley River Public Service District. "

and moved that all rules otherwise requi|ring deferred consideration or sev-

C. W, Stallard seconded the motion and after due consideration

the President put the question on the motion and the roll being called, the .

following voted:

e

- Aye: Three
. Nay: None

‘Whereupon, the President declared the motion duly carried and saic

reaqlution and order duly adopted.

[}

L Aol

g Onﬁ-mo:lon and vote the meetin'g adjourned,

Ccoed 2§ t"ﬂZ/

Whereupon, the President declared the motion duly carried and said

eral readings be suspended and said pro%osed resolution and order be adopted

President O

l




«. Roosns & Srevensii

ATTORNEYS AT LAW
ADISON. W. VA. 35190
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A RESOLUTION AND ORDER, creating Gauley River Public
Service District in Fayette, Clay and Nicholas Counties,

West Virginia

WHEREAS, the County Court of Fayette County, West Virginia,

did heretofore by a resolution and order adopted October 28, ,

1970, fix a date for a public hearing on the creation of the proposes Gauley
River Public Service District and in and by said resolution and order provide
that all persons residing in or owning or having any interest in property in
the proposes public service district might appear before the County Court
at this meeting and have the oéportunity to be heard for and against the
creation of said district; and

WHEREAS, NOTICE of this hearing was duly given in the manner
provided and required by said resolutior; and order and by Article 13A of
Chapter 16 of the West Virginia Code, and all interested persons have been
afforded an opportunity of being heard for and against the creation of said
distirct, but no written protest has been filed by the requisite number of
qualified voters registered and residing within said proposed public service
district and said County Court has been given due:consideration to all matterf
for which such hearing was offered; and

WHEREAS, it is now deemed desirable by said County Court to
adopt a resolution and order creating said district;

NOW, THEREFORE, Be It and It Is Hereby Resolved and Ordered

by the County Court of Fayette County, West Virginia, as follows:

Section 1. That a piblic sexvice district within Fayette, Clay
and Nicholas Counties, West Virginia, is hereby created and said district
shall have the following described boundar ies:

BEGINNING at a point 1. 15 miles West of Gauley River having
a latitude of N. 38°10'56" and longitude W. 81°12'58";

THENCE, with Fayerte-Nicholas County Line up Bells Creek
2. 25 miles, more or less, to the common corner of Fayette,
Nicholas, Clay and Kanawha Counties;

THENCE, with Clay-Kanawha N, 10°30' W. 1.80 milestoa
point having a latirude N. 38°17'18' and longitude W. 81°14'24",




East 1. 00 mile, South 1. 40 miles to Nicholas-Clay County Line,
with Nicholas-Clay County Line N.59° 25'E. 1.40 miles, leaving
Nicholas-Clay County Line North 1,45 miles, N. 60° 00' E. 1.00
mile, North 2, 20 miles, N. 30° 30' E. 2. 25 miles to a point hav-
ing a latitude of N. 38°21'59" and longitude W. 81°09'44", S, 61°
45’E. 1.90 miles, S. 59°00' E. 2,85 miles to Nicholas-Clag
County Line;
11’I'I-{IEZNCEZ, with Nicholas-Clay County Line §,59°25'W. 0. 45
mile;
" THENCE, leaving Clay County, South 2.40 miles, East 1, 10
miles, North 1.50 miles, East 0.75 miles, South 2,55 miles, N,
60° 15'E. 3.70 miles to a point having a latitude of N, 38° 15'43"
and longitude W. 81° 05'37" South 0. 80 mile to a point having a
latitude of N, 38°15°00" and longitude W, 81°05'37", South 60°
00" W. 1. 15 miles, South 1. 75 miles to Nicholas- Fayette County
Line in Gauley River having a latitude N. 38° 13'00" and longitude
W. 81°06'42";
THENCE, S. 51°45'W. 3, 80 miles to a point having a latitude
N. 38°10'56" and longitude W, 81°10°00";
THENCE, West 2. 70 miles to BEGINNING, containing areas
as follows:
Fayette County 13. 32 square miles
Nicholas County 9. 27 square.miles
Clay County 10. 90 square miles
Total Area 33. 49 square miles
as shown on a map prepared by J. H. MILAM, INC., Dunbar, W.Va
dated July 16, 1970, Gauley River Public Service District,
Fayette, Nicholas and Clay Counties. The purpose of this map is
to include an annexacion of 4. 06 square miles to include portions
of upper Sycamore Creek and Grassy Creek areas.

Section 2. That said public service district so created shall have
the name and corparation title of "Gauley River Public Service District’ and
shall constitute a public copporation and palizical subdivision of the State of
West Virginia having all of the rights and powers conferred on public service
districts by the laws of the State of West Virginia and particularly Article 134
of Chapter 16 of the West Virginia Code.

Section 3, That the County Court of Fayette County, West Virginia
has determined that the territory within Fayerte, Clay and Nicholas Counties,
West Virginia, having hereintoabove described boundaries, is so situated that
the construction or acquisition by purchase or otherwise and the maintenance,
operation, improvement and extension of properties supplying both water and
sewerage services within such territory by said public service district will be
conducive to the preservation of public health, comfort and convenience of

such area/




ADOPTED BY THE COUNTY COURT
November 25, , 1970
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appointing members to the,
uley River Public Service

" A RESOLUTION AND ORDER’
public service board of the Gg
District.

WHEREAS, the County Court ]of Fayette County, West Virginia, did

heretofore by resolution and order adopted _ November 25 . 1970,

create the Gauley River Public Service District; and

WHEREAS, under the provisions of Article 13A of Chapter 16 of
the West Virginia Code the powers of éaid public service district shall be
vested and'exercised by a public service board; and

WHEREAS, since there is no city, incorporated town or other
municipal corporation included wiithin said district, it is provided byssaid
Article 13A of Chapter 16 of the West Viréinia Code that this County Court
shall appoint three members of said board, who shall be persons residing

within the district;

- NOW, THEREFORE, Be It and It Is Hereby Resolved and Ordered
by the County Court of Fayette County, %Vest Virginia, as follows: ‘
Section 1. That the County Court of Fayette County, West Virglma,
Ralph ldhittinLn ’

hereby finds and determines that

and Paul Mupohy -are

~——Yernon Young
persons residing within the Gauley River Public Service District, and the

aforesaid pefsons are hereby appointed |as members of the public service

board of said district and their respectlv'/e terms of office shall be as follows:
__Balph Whittington | _for a term of six years from the
. . I
firat day of the month in which this resolution and order is adopted;

~ Vernon Younp for a term of four years from the

first day of month in which this resolution and order is adopted; and

Paul Murphy for a term of two years from the

first dny of the month in which thls resollution and arder is adopted,

. Section 2, The aforesaid perpons shall meet as goon as practicahle|

-,
-
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. November ', 1970,

cew e mmer s o aimaniem s

oath of office, and thereafter said appointees constituting the {nitial public

~ gervice board of the Gauley River Public

ganize in compliance with the provisions

West Vlrginia Code,

ADOPTED BY THE COUNTY COURT November 25,

A

at the office of the Clerk of said County Court and shall qualify_by taking an

‘Service District shall meet and or~

Iof Article 13A of Chapter 16 of the

» 1970,

STATE OF WEST VIRGINIA)
. )ss.
COUNTY OF FAYETTE )
R by

1, Mrs Lacy Nesly

the duly qualified and acting Clerk of the'
West Virginia, and that the foregoing constitutes a true, correct and completﬁ

transcript of the proceedings of said County Court as had under date of

November 25,

relatlng to the creation of Gauley Rlver Tublic Service District, and appoint-
ment of members to the public service board of said district,

_ IN WITNESS WHEREOF, 1 have hereunto affixed my official signa-. :"'.
pure and seal of said Court at FayettevuJe, West Virginia, this 25

, 1970, and 1esolutxon and orders then adopted. .

L 3

o

West Vlrglnla. County of Fayette~
1, CLARA NEELY JONES, Clerk of the Cq

West Virginta, hereby certify that the for

mcords of my office.
* In Testimony Whereof, | hereunto pla

of sald Court this the day u

be 1\y hand and affix the seal

PresxdentO

, hereby certify that | am

County Court of Fayette County,

ounty Cour

unty Court of Fayette County, i
;golng Is a true copy from the . . .

lerk

wZé

By%i‘ >
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Court QOrder Yook 12 1232 /@

IN RE: CLAY COUNTY COURT ACCEPTS AND FILES SECOND FORMATION OF THE
GAULEY RIVER PUBLIC SERVICE DISTRICT.

This day the County Court of Clay County accepts the refiling
of the second formation of the Gauley River Public Service District.
are
The orders relating to said formation Y¢ hereby filed with the order

of this Session of Court.

APPROVED
D0OODX

ERNSODOONKIOOKT IR
February 1, 1971

_?:Mm’g. JHO: Ty President

Clay County Court
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STATE OF WEST VIRGINIA,
COUNTY OF CLAY, TO-WIT:

1, _Avis S. Moore Clerk of The County Commission of Clay County, in the-State

of West Virginia, and as such Clerk, having the care and cus<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>