Logan County Public Service District
Water Revenue Bonds, Series 2002 B
(West Virginia Infrastructure Fund)

Date of Closing: October 9, 2002

X
JACKSONKELLY

ATTORMEYS AT LAW PLLC



DOCUMENT NO.

1.1

1.2

1.3

1.4

1.5

1.6

MO0352625.1

LOGAN COUNTY PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS, SERIES 2002 B
(WEST VIRGINIA INFRASTRUCTURE FUND)

Closing Date: October 9, 2002

TRANSCRIPT OF PROCEEDINGS

DESCRIPTION

I. Organizational Documents

Certified copies of Chapter 16, Article 13A
and Chapter 31, Article 15A of the Code of
West Virginia, 1931, as amended.

Orders of The County Commission of L.ogan County
Creating and Enlarging Logan County Public Service
District (the “Issuer”).

Orders of The County Commission of Logan County
Appointing Members of the Public Service Board

of the Issuer (the “Board”™).

Qaths of Office of the Board Members.

Rules of Procedure.

Minutes of Current Year Organizational Meeting.

INDEX NO.



2.1
2.2
2.3
2.4
2.5

2.6

2.7

2.8
2.9

2.10

3.1
3.2

3.3

34
3.5

3.6

M0352625.1

II. Authorizing Documents

Public Service Commission Order.
Infrastructure Council Approval Letter.
Infrastructure Council Loan Agreement.
Bond Resolution.

Supplemental Resolution.

Minutes of Board Meeting regarding Adoption of
Bond Resolution and Supplemental Resolution.

Affidavits of Publication regarding Notice of Borrowing
and Notice of Meeting to Adopt Bond Resolution and

Supplemental Resolution.
Specimen Bond.
WDA Consent to Issuance of Bonds.

USDA Consent to Issuance of Bonds.

III. Certificates, Receipts and Other Documents

General Certificate.
Certificate as to Use of Proceeds.

Certificate of Secretary as to Truth and Accuracy
of Documents Delivered.

Certificate of Consulting Engineer.
Certificate of Accountant.

Receipt for Bonds.

10

11

12

13

14

15

16

17

18

19

20

21

22



3.7

3.8

3.9

3.10

3.11

3.12

3.13

3.14

3.15

3.16

4.1

4.2

4.3

10/03/02
001210/00326

M0352625.1

Receipt for Bond Proceeds.

Request and Authorization to Authenticate and
Deliver Bonds.

Registrar’s Agreement.
Certificate of Registration of Bonds.

Acceptance of Appointment As Depository Bank.

Municipal Bond Commission New Issue Report Form.

Environmental Health Services Permit.
Small Cities Block Grant Letter.
Closing Memorandum.

Evidence of Insurance.

IV. Opinions

Opinion of Jackson Kelly PLLC, Bond Counsel.
Opinion of Counsel to Issuer.

Final Title Opinion.

23

24

25

26

27

28

29

30

31

32

33

34

35






9, Joo Manchin, 11I, Fevretary of Hate of the
Sale of MWest Virginia; hereby cerlify thal

THIS IS A TRUE COPY OF CHAPTER 16, ARTICLE 13A OF THE WEST
VIRGINIA CODE, AND CHAPTER 16, ARTICLE 13A OF THE 2002 CUMULATIVE
SUPPLEMENT TO THE WEST VIRGINIA CODE, AS INDICATED BY THE

RECORDS OF THIS OFFICE.

gmmwﬁmdm&%&
West Virginia on

September 26, 2002




§ 16-13-24 PUBLIC HEALTH

jurisdiction and authority provided by this section does not extend to high-
ways, road and drainage easements, and/or stormwater facilities constructed,
owned and/or operated by the West Virginia division of highways and no rates,
fees or charges for stormwater services or costs of compliance may be assessed
against highways, road and drainage easements, and/or stormwater facilities
constructed, owned and/or operated by the West Virginia division of highways.

(1955, c. 135; 1967, c. 105; 1994, c. 61; 2001, c. 212.)

Effect of amendment of 2001. — Acts
2001, c. 212, effective July 13, 2001, substituted
“the" for “such” throughout, substituted “the”
for “said” throughout, inserted “fees” following
“rates” throughout; in the first paragraph, in-
serted “andfor stormwater system” foillowing
“existing sewer system”, inserted “or
stormwater system” following “such sewer sys-
tem”; in the second paragraph, inserted “or
stormwater” following “sewage”, inserted “or

stormwater facilities” following “sewer facili-
ties”; in the fourth paragraph, added “or entire
stormwater works” to the end; in the sixth
paragraph, deleted “such” following “fixing” and
“publication of”; in the eighth paragraph, de-
leted “such” preceding “rates” twice; and in the
last paragraph, added the proviso.

Applied in City of Morgantown v. Town of
Star City, 156 W. Va. 529, 195 S5.E.2d 166
(1973).

§ 16-13-24. Article to be construed liberally.

This article being necessary for the public health, safety and welfare, it shall
be liberally construed to effectuate the purpose thereof. (1933, Ex. Sess., c. 25,

§ 24))

Quoted in West Virginia Water Serv. Co. v.
Cunningham, 143 W. Va. 1, 98 S.E.2d 891
(1957,

ARTICLE 13A.

PUBLIC SERVICE DISTRICTS FOR WATER, SEWERAGE
AND GAS SERVICES.

Sec.
16-13A-1.
16-13A-1a.

Legislative findings.

Jurisdiction of the public service
commission.

16-13A-1b. County commissions to develop
plan to create, consolidate,
merge, expand or dissolve pub-
lic service distriets,

General purpose of districts.

Creation of districts by county com-
mission; enlarging, reducing,
merging, or dissolving district;
consolidation; agreements, etc.;
infringing upon powers of
county commission; filing list of
members and districts with the
secretary of state.

District to be a public corporation
and political subdivision; pow-
ers thereof; public service
boards.

16-13A-1c.
16-13A-2.

16-13A-3.

Sec.

16-13A-3a. Removal of members of public ser-
vice board.

16-13A-4. Board chairman; members' com-
pensation; procedure; district
name.

16-13A-5. General manager of board.

16-13A-8. Employees of board.

16-13A-7. Acquisition and operation of dis-
trict properties,

16-13A-8. Acquisition and purchase of public
service properties; right of emi-
nent domain; extraterritorial
powers.

16-13A-9. Rules; service rates and charges;
discontinuance of service; re-
quired water and sewer connec-
tions; lien for delinquent fees.

16-13A-9a. Limitations with respect to foreclo-

sure.
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PUBLIC SERVICE DISTRICTS

Sec.

16-13A-10. Budget.

16-13A-11. Accounts; audit.

16-13A-12. Disbursement of district funds,

16-13A-13. Revenue bonds.

16-13A-14. tems included in cost of proper-
ties.

16-13A-15. Bonds may be secured by trust in-
denture.

16-13A-16. Sinking fund for revenue bonds.

16-13A-17. Collection, etc., of revenues and en-

forcement of covenants; default;
suit, etc., by bondholder or
trustee to compe] performance
of duties; appeintment and pow-
ers of receiver.

16-13A-18. Operating contracts.

16-13A-18a. Sale, lease or rental of water,
sewer or gas system by district;
distribution of proceeds.

Textbooks. — Instruetions for Virginia and
West Virginia, Publisher’s Editorial Staff
(Michie).

Constitutionality. — The act from which
this article was derived, authorizing the cre-
ation of public service districts by the county
courts of this State, defining the powers and
duties of the governing boards of such districts
in the acquisition, construction, maintenance,
operation, improvement and extension of prop-
erty supplying water and sewerage services,
and authorizing the issuance of bonds of such
districts payable solely from revenue to be
derived from the operation of such properties,
does not violate any provision of the Constita.
tion of this State or the Fourteenth Amendment
to the Constitution of the United States. State
ex rel. McMillion v. Stahl, 141 W Va. 233, 89
S.E.2d 693 (1955).

§ 16-13A-1

Sec.

16-13A-19. Statutory mortgage lien created;
foreclosure thereof,

Refunding revenue honds.

Complete authority of article; lib-
eral construction; district to be
public instrumentality; tax ex-
emption.

Validation of prior acts and pro-
ceedings of county courts for
creation of districts, inclusion of
additional territory, and ap-
pointment of members of dis-
triet boards.

Validation of acts and proceedings
of public service boards.

Acceptance of loans, grants or tem-
porary advances.

Borrowing and bond issuance; pro-
cedure.

16-13A-20.
16-134-21.

16-13A-22.

16-13A-23.
16-13A-24.
16-13A-25.

Purpose. — The purpose of this article is to
provide water and sewerage facilities in unin-
corporated distriets. State ex rel. McMillion v,
Stahl, 141 W. Va. 233, 89 S.E.2d 853 (1955).

The title to Acts 1953, ¢, 147, is sufficient to
give a fair and reasonable index to all of the
purposes of the act. State ex rel. McMillion v,
Stahl, 141 W. Va. 233, 89 S.E.24 693 (1955).

Public utilities. — Public service districts
are “public utilities” because they are required
to pay a special license fee pursuant to § 24-3-6
for support of the public service commission. 50
Op. Att’y Gen. 447 (1963).

Cited in Berkeley County Pub. Serv. Dist. v,
Vitro Corp. of Am., 152 W. Va. 252, 162 S.E.24
189 {1968); State v. Neary, 179 W, Va, 115, 365
3.E.2d 395 (1987, McClung Invs., Inc. v. Green
Valley Community Pub. Serv. Dist, 199 W. Va.
490, 485 5.E.2d 434 (1997).

§ 16-13A-1. Legislative findings.

The Legislature of the state of West Virginia hereby determines and finds
that the present system of public service districts within the state has provided
a valuable service at a reasonable cost to persons who would otherwise have
been unable to obtain public utility services. To further this effort, and to
ensure that all areas of the state are benefiting from the availability of public
service district utility services and to further correct areas with health
hazards, the Legislature concludes that it is in the best interest of the public
to implement better management of public service district resources by
expanding the ability and the authority of the public service commission to
assist public service districts by offering advice and assistance in operational,
financial and regulatory. affairs.
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PUBLIC SERVICE DISTRICTS § 16-13A-1¢

§ 16-13A-1b. County commissions to develop plan to cre-
ate, consolidate, merge, expand or dissolve
public service districts.

Each county commission shall conduct a study of all public service districts
which have their principal offices within its county and shall develop a plan
relating to the creation, consolidation, merger, expansion or dissolution of such
{istricts or the consolidation or merger of management and administrative
services and personnel and shall present such plan to the public service
commission for approval, disapproval, or modification: Provided, That within
ninety days of the effective date of this section each county commission in this
state shall elect either to perform its own study or request that the public
service commission perform such study. Each county commission electing to
perform its own study has one year from the date of election to present such
plan to the public service commission. For each county wherein the county
commission elects not to perform its own study, the public service commission
shall conduct a study of such county. The public service commission shall
establish a schedule for such studies upon a priority basis, with those counties
verceived to have the greatest need of creation or consolidation of public
service districts receiving the highest priority. In establishing the priority
schedule, and in the performance of each study, the bureau of public health and
the division of environmental protection shall offer their assistance and
cooperation to the public service commission. Upon completion by the public
service commission of each study, it shall be submjtted to the appropriate
~ounty commission for review and comment. Each county commission has six
months in which to review the study conducted by the public service commis-
sion, suggest changes or modifications thereof, and present such plan to the
public service commission. All county plans, whether conducted by the county
commission itself or submitted as a result of a public service commission study,
shall, by order, be approved, disapproved or meodified by the public service
~ommission in accordance with rules promulgated by the public service
commission and such order shall be implemented by the county commission.
(1986, c. 81; 1994, ¢. 61.)

§ 16-13A-1c. General purpose of districts.

Any territory constituting the whole or any part of one or more counties in
the state so situated that the construction or acguisition by purchase or
otherwise and the maintenance, operation, improvement and extension of,
properties supplying water or sewerage services or gas distribution services or
all of these within such territory, will be conducive to the preservation of the
public health, comfort and convenience of such area, may be constituted a
oublic service district under and in the manner provided by this article. The
words “public service properties,” when used in this article, shall mean and
include any facility used or to be used for or in connection with (1) the
diversion, development, pumping, impounding, treatment, storage, distribu-
tion or furnishing of water to or for the public for industrial, public, private or
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§ 16-13A-2 PUBLIC HEALTH

other uses (herein sometimes referred to as “water facilities”), (2} the collec-
tion, treatment, purification or disposal of liquid or solid wastes, sewage or
industrial wastes (herein sometimes referred to as “sewer facilities” or “land-
fills™) or (3) the distribution or the furnishing of natural gas to the public for
industrial, public, private or other uses (herein sometimes referred to as “gas’
utilities or gas system”). (1986, c. 81 : ~

§ 16-13A-2. Creation of districts by county commission;
enlarging, reducing, merging, or dissolving
district; consolidation; agreements, ete.; in-
fringing upon powers of county commission;
filing list of members and districts with the
secretary of state. :

(a) The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service
district by any of the following methods: (1) on its own motion by order duly
adopted, (2) upon the recommendation of the public service commission, or (3)
by petition of twenty-five percent of the registered voters who reside within the
limits of the proposed public service district within one or more counties, The
petition shall contain a description, including metes and bounds, sufficient fo
identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or
consolidated under this section without the written consent and approval of
the public service commission, which approval and consent shall be in
accordance with rules promulgated by the public service commission and may
only be requested after consent is given by the appropriate county commission
or commissions pursuant to this section. Any territory may be included
regardless of whether or not the territory includes one or more cities,
incorporated towns or other municipal corporations which own and operate
any public service properties and regardless of whether or not it includes one-
or more cities, incorporated towns or other municipal corporations being
served by privately owned public service properties: Provided, however, That
the same territory shall not be included within the boundaries of more than
one public service district except where the territory or part thereof is included.
within the boundaries of a separate public service district organized to supply -
water, sewerage services or gas facilities not being furnished within such
territory or part thereof: Provided further, That no city, incorporated town or
other municipal corporation shall be included within the boundaries. of the:
proposed district except upon the adoption of a resolution of the governing body
of the city, incorporated town or other municipal corporation consenting.

(b) The petition shall be filed in the office of the clerk of the county:
commission of the county in which the territory to constitute the proposed:
district is situated, and if the territory is situated in more than one county;
then the petition shall be filed in the office of the clerk of the county’
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PUBLIC SERVICE DISTRICTS § 16-13A-2

commission of the county in which the major portion of the territory extends,
and a copy thereof (omitting signatures) shall be filed with each of the clerks
of the county commission of the other county or counties into which the
territory extends. The clerk of the county commission receiving such petition
shall present it to the county commission of the county at the first regular
meeting after the filing or at a special meeting called for the consideration
thereof,

(c) When the county commission of any county enters an order on its own
motion proposing the creation, enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for the
creation is presented, as aforesaid, the county commission shall at the same
session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service
district, which date so fixed shall be not more than forty days nor less than
twenty days from the date of the action. If the territory proposed to be included
is situated in more than one county, the county commission, when fixing a date
of hearing, shall provide for notifying the county commission and clerk thereof
of each of the other counties into which the territory extends of the date so
fixed. The clerk of the county commission of each county in which any territory
in the proposed public service district is located shall cause notice of the
hearing and the time and place thereof, and setting forth a description of all of
the territory proposed to be included therein to be given by publication as a
Class I legal advertisement in compliance with the provisions of article three
(8§ 59-3-1 et seq.], chapter fifty-nine of this code, and the publication area for
the publication shall be by publication in each city, incorporated town or
municipal corporation if available in each county in which any territory in the
proposed public service district is located. The publication shall be at least ten
days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or consolidation of the public service districts are initiated
by petition as aforesaid, the person filing the petition shall advance or
satisfactorily indemnify the payment of the cost and expenses of publishing the
hearing notice, and otherwise the costs and expenses of the notice shall be paid
in the first instance by the county commission out of contingent funds or any
other funds available or made available for that purpose. In addition to the
notice required herein to be published, there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days before the hearing.

(e) All persons residing in or owning or having any interest in property in
the proposed public service district shall have an opportunity to be heard for
and against its creation, enlargement, reduction, merger, dissclution or
consolidation. At the hearing the county commission before which the hearing
is conducted shall consider and determine the feasibility of the creation,
enlargement, reduction, merger, dissolution or consolidation of the proposed
district. If the county commission determines that the construction or acqui-
sition by purchase or otherwise and maintenance, operation, improvement and
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§ 16-13A-2 PUBLIC HEALTH

extension of public service properties by the public service district will be
conducive to the preservation of public health, comfort and convenience of such
area, the county commission shall by order create, enlarge, reduce, merge,
dissolve or consolidate such public service district. If the county commission,
after due consideration, determines that the proposed district will not be
conducive to the preservation of public health, comfort or convenience of the
area or that the creation, enlargement, reduction, merger, dissolution or
consolidation of the proposed district as set forth and described in the petition
or order is not feasible, it may refuse to enter an order creating the district or
it may enter an order amending the description of the proposed district and
create, enlarge, reduce, merge, dissolve or consolidate the district as amended.

(f) If the county commission determines that any other public service
district or districts can adequately serve the area of the proposed public service
district, whether by enlargement, reduction, merger, dissolution or consolida-
tion, it shall refuse to enter the order, but shall enter an order creating,
enlarging, reducing, merging, dissolving or consolidating the area with an
existing public service district, in accordance with rules adopted by the public
service commission for such purpose: Provided, That no enlargement of a
public service district may occur if the present or proposed physical facilities of
the public service district are determined by the appropriate county commis-
sion or the public service commission to be inadequate to provide such enlarged
service. The clerk of the county commission of each county into which any part
of such district extends shall retain in his office an authentic copy of the order
creating, enlarging, reducing, merging, dissolving or consolidating the district:
Provided, however, That within ten days after the entry of an order creating,
enlarging, reducing, merging, dissolving or consolidating a district, such order
must be filed for review and approval by the public service commission. The
public service commission shall provide a hearing in the affected county on the
matter and may approve, reject or modify the order of the county commission
if it finds it is in the best interests of the public to do so. The public service
commission shall adopt rules relating to such filings and the approval,
disapproval or modification of county commission orders for creating, enlarg-
ing, merging, dissolving or consolidating districts. The provisions of this
section shall not apply to the implementation by a county commission of an
order issued by the public service commission pursuant to this section and
gection one-b [§ 16-13A-1b] of this article.

(g) The county commission may, if in its discretion it deems it necessary,
feasible and proper, enlarge the district to include additional areas, reduce the
area of the district, where facilities, equipment, service or materials have not
been extended, or dissolve the district if inactive or create or consolidate two or
more such districts. If consolidation of districts is not feasible, the county
commission may consolidate and centralize management and administration
of districts within its county or multi-county area to achieve efficiency of
operations: Provided, That where the county commission determines on its
own motion by order entered of record, or there is a petition to enlarge the
district, merge and consolidate districts, or the management and administra-
tion thereof, reduce the area of the district or dissolve the district if inactive,
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PUBLIC SERVICE DISTRICTS § 16-13A-2
all of the applicable provisions of this article providing for hearing, notice of
hearing and approval by the public service commission shall apply. The
commission shall at all times attempt to bring about the enlargement or
merger of existing public service districts in order to provide increased services
and to eliminate the need for creation of new public service districts in those
areas which are not currently serviced by a public service district: Provided,
however, That where two or more public service districts are consolidated
pursuant to this section, any rate differentials may continue for the period of
bonded indebtedness incurred prior to consolidation. The districts may not
enter into any agreement, contract or covenant that infringes upon, impairs,
abridges or usurps the duties, rights or powers of the county commission, as set
forth in this article, or conflicts with any provision of this article. :

(h) A list of all districts and their current board members shall be filed by
the county commission with the secretary of state and the public service
commission by the first day of July of each year. (1953, c. 147; 1965, c. 134;
1967, ¢. 105; 1975, c. 140; 1980, c. 60; 1981, c. 124; 19886, c. 81; 1995, c. 125.)

Editor's notes. — Concerning the reference
in (a) to “the effective date of this section,” this
language was added by Acts 1986, c. 81, and
became effective June 6, 1986.

Texthooks. — Instructions for Virginia and
West Virginia, Publisher's Editorial Staff
(Michie}.

Constitutionality. — There is no unlawful
delegation of legislative power to the county
courts (now county commissions} of this State
under this section in violation of W, Va. Const.,
art. V, § 1, and art. VI, § 1, State ex rel.
McMillion v. Stahl, 141 W. Va, 233, 86 S.E.2d
693 (1955).

There is no unconstitutional delegation of
judicial functions to the county court (now
county commission) made by this section. State
ex rel, McMillion v. Stahl, 141 W. Va. 233, 89
S.E.2d 693 (1855).

Authority of commission and voters. —
(1) Only the county commission has the affir-
mative authority to create, enlarge or reduce a
public service district; (2) in the absence of any
action by a county commission, the requisite
number of qualified voters in the affected geo-
graphic area may petition a county commission
to create, enlarge or reduce a public service
district, and, that upon the filing of such peti-
tion, a hearing shall be held thereon; (3) the
county cornmission may, in its discretion, refuse
to act in an affirmative manner upon such
formal petition for creation, enlargement or
reduction of such public service district, which
action is not subject to protest or public refer-
endum: {4) the county commission may, on its
own motion or on the basis of such proper
petition, enter an order creating, enlarging or
reducing a public service district, which such
action and order are subject to a hearing requir-
ing proper notice, and a formal protest and

public referendum depending upon the number
of qualified voters whe protest such action. Op.
Att'y Gen., Nov. 13, 1975. .

Authority of court. — A county court (now
county commission} has authority to add sew-
erage services to the facilities of a public service
district which was created for the purpose of
furnishing water services, under appropriate
proceedings. Canyon Pub. Serv. Dist. v. Tasa
Coallpo., 166 W. Va. 606, 185 S.E.2d 647 (1973).

Compliance, — The provisions of this sec-
tion relating to the filing of the petition or
motion of the county court {now county commis-
sion}, the description of the territory to be
embraced and like provisions are mandatory,
but the use of the word “shall,” in relation to the
requirements for the posting and publication of
notice and the time of setting the hearing are
directory and require only substantial compli-
ance. Canyon Pub. Serv. Dist. v. Tasa Coal Co.,
156 W. Va. 606, 195 S.E.2d 647 (1973).

Merger or consolidation of districts. —
This section authorizes either merger or con-
solidation of public service districts. Op. Att'y
Gen., June 12, 1985, No. 9.

A merger or consolidation results in one cor-
poration which, in the case of merger, will be
the corporation designated by the commission-
ers as the surviving corporation, and with re-
spect to a consolidation, will be a new corporate
entity. Op. Att’y Gen., June 12, 1985, No. 8.

Overlapping districts, — Where there is
o bond indebtedniess outstanding to be paid by
a public service district, the county commission
creating a public service district may under-
take to enlarge or reduce the areas of various
overlapping districts or may even consolidate
the overlapping districts into one district. Op.
Att’y Gen., July 8, 1876,

Public corporation. — A public service

405




§ 16-13A-3

district is a public corporation and does not
come within the constitutional inhibition re-
quiring all corporations to be created by gen-
eral iaw, State ex rel. McMillion v. Stahl, 141 W.
Va. 233, 89 S.E.2d 693 (1955).

Referendum. - There is no authority for
voters, by written protest or otherwise, to force
a referendum upon the issue of whether or not
a created public service district should be con-
tinued or abolished. 52 Op. Att’y Gen. 33 {1968).

PUBLIC HEALTH

referendum, the language “shall apply with like
effect as if a district were being created” can
mean only that a protest against enlargement
or reduction likewise triggers a referendum. °
Op. Att'y Gen., Nov. 13, 1975.

Applied in Berkeley County Pub. Serv.
Sewer Dist. v. West Va. Pub. Serv. Comm’n, 204
W. Va, 279, 512 8.E.2d 201 (1998).

Cited in State v. Neary, 179 W, Va,. 115, 365
3.E.2d 395 (1987).

“Shall apply with like effect,” etc. —
Because a protest against creation triggers a

§ 16-13A-3. District to be a public corporation and politi- .
cal subdivision; powers thereof; public service
boards.

From and afier the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,
but without any power to levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in its corporate name,
and may sue, may be sued, may adopt an official seal and may enter into
contracts necessary or incidental to its purposes, including contracts with any
city, incorporated town or other municipal corporation located within or
without its boundaries for furnishing wholesale supply of water for the
distribution system of the city, town or other municipal corporation, and
contract for the operation, maintenance, servicing, repair and extension of any
properties owned by it or for the operation and improvement or extension by
the district of all or any part of the existing municipally owned public service
properties of any city, incorporated town or other municipal corporation
included within the district: Provided, That no contract shall extend beyond a
maximum of forty years, but provisions may be included therein for a renewal
or successive renewals thereof and shall conform to and comply with the rights
of the holders of any outstanding bonds issued by the municipalities for the
public service properties,

The powers of each public service district shall be vested in and exercised by
a public service board consisting of not less than three members, who shall be
persons residing within the district, who possess certain educational, business
or work experience which will be conducive to operating a public service
district. Each board member shall, within six months of taking office, success-
fully complete the training program to be established and administered by the
public service commission in conjunction with the division of environmental
protection and the bureaun of public health. Board members shall not be or
become pecuniarily interested, directly or indirectly, in the proceeds of any
contract or service, or in furnishing any supplies or materials to the district nor
shall a former board member be hired by the district in any capacity within a
minimum of twelve months after board member’s term has expired or such
board member has resigned from the district board. The members shall be
appeinted in the following manner:

Each city, incorporated town or other municipal corporation having a
population of more than three thousand but less than eighteen thousand is
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PURLIC SERVICE DISTRICTS § 16-13A-3

entitled to appoint one member of the board, and each city, incorporated town
or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for
each additional eighteen thousand population. The members of the board
representing such cities, incorporated towns or other municipal corporations
shall be residents thereof and shall be appointed by a resolution of the
governing bodies thereof and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission
which entered the order creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of
members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or
exceeds three, then no further members shall be appointed to the board and
the members so appointed are the board of the district except in cases of
merger or consolidation where the number of board members may equal five.

If no city, incorporated town or other municipal corporation having a
population of more than three thousand is included within the district, then
the county commission which entered the order creating the district shall
appoint three members of the board, who are persons residing within the
district and residing within the state of West Virginia, which three members
become members of the board of the district without any further act or
proceedings except in cases of merger or consclidation where the number of
board members may equal five.

If the number of members of the board appointed by the governing bodies of
cities, incorporated towns or other municipal corporations included within the
district is less than three, then the county commission which entered the order
creating the district shall appoint such ad#litional member or members of the
board, who are persons residing within the district, as is necessary to make the
number of members of the board equal three except in cases of merger or
consolidation where the number of board members may equal five, and the
member or members appointed by the governing bodies of the cities, incorpo-
rated towns or other municipal corporations included within the district and
the additional member or members appointed by the county commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or more public service districts.

The population of any city, incorporated town or other municipal corpora-
tion, for the purpose of determining the number of members of the board, if
any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporation in the
last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a
district is consolidated or merged pursuant to section two [§ 16-13A-2] of this
article, the terms of office of the existing board members shall end on the
effective date of the merger or consolidation. The county commission shall
appoint a new board according to rules promulgated by the public service
commission. Whenever districts are consolidated or merged no provision of this
code prohibits the expansion of membership on the new board to five.
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The respective terms of office of the members of the first board shall be fixed
by the county commission and shall be as equally divided as may be, that is
approximately one third of the members for a term of two years, a like number
for a term of four years, the term of the remaining member or members for six
years, from the first day of the month during which the appointments are
made. The first members of the board appointed as aforesaid shall meet at the
office of the clerk of the county commission which entered the order creating
the district as soon as practicable after the appointments and shall qualify by
taking an oath of office: Provided, That any member or members of the board
may be removed from their respective office as provided in section three-a
[§ 16-13A-3a] of this article.

Any vacancy shall be filled for the unexpired term within thirty days,
otherwise successor members of the board shall be appointed for terms of six
years and the terms of office shall continue until successors have been
appointed and qualified. All successor members shall be appointed in the same
manner as the member succeeded was appointed. The distriet shall provide to
the public service commission, within thirty days of the appointment, the
following information: The new board member’s name, home address, home
and office phone numbers, date of appointment, length of term, who the new
member replaces and if the new appointee has previously served on the board.
The public service commission shall notify each new board member of the legal
obligation to attend training as prescribed in this section.

The board shall organize within thirty days following the first appointments
and annually thereafter at its first meeting after the first day of January of
each year by selecting one of its members to serve as chair and by appointing
a secretary and a treasurer who need not be members of the board. The
secretary shall keep a record of all proceedings of the board which shall be
available for inspection as other public records. Duplicate records shall be filed
with the county commission and shall include the minutes of all board
meetings. The treasurer is lawful custodian of all funds of the public service
district and shall pay same out on orders authorized or approved by the board.
The secretary and treasurer shall perform other duties appertaining to the
affairs of the district and shall receive salaries as shall be prescribed by the
board. The treasurer shall furnish bond in an amount to be fixed by the board
for the use and benefit of the district.

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its books and
records pertaining to the district’s operation, finances and affairs, for inspec-
tion and audit. The board shall meet at least monthly, (1953, c. 147; 1965, c.
134; 1971, c. 72; 1981, c. 124; 1983, c. 166; 1986, c. 81; 1994, c. 61; 1997, c. 159.)

Textbooks. — Instructions for Virginia and  districts are agents of the county commission
West Virginia, Publisher’s Editorial Staff Dby which they were created, having no anthor-

(Michie). ity other than that expressly set out in this
W. Va, Law Review. — Fisher, “The Scope of  article. Op. Att’y Gen., July 8, 1976.

Title Examination in West Virginia: Can Rea- Compensation for additional duties. -

senable Minds Differ?,” 98 W. Va. L. Rev. 449  Board members of a public service district could

(1996). not be compensated for performing the duties of
Authority of districts. — Public service treasurer andfor secretary, or for reading
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weters for the public service district. Op. Att’y
ren., July 14, 1988, No. 2,

Exemptions. — Public service districts of
fest Virginia are political subdivisions of the
tate, and as such, they are specifically, by
-press statute, exempted from the duty of
aying registration fees (provided by § 17A-10-
), the privilege tax (imposed by § 17A-3-4),
nd the certificate of title charge {required by
17A-3-4). 49 Op. Att’y Gen. 131 (1961).

E DISTRICTS § 16-13A-4

Furnishing water to another state. — A
public service district may furnish water whole-
sale in bulk quantities to a municipal corpora-
tion in another state. 51 Op. Att’y Gen. 739
(1966).

Applied in McCloud v. Salt Rock Water Pub.
Serv. Dist., 207 W. Va. 453, 533 S.E.2d 679
(2000).

Cited in State v, Neary, 179 W. Va. 115, 365
S.E.2d 395 {1987).

16-13A-3a. Removal of members of public service board.

The county commission or the public service commission or any other
ppointive body creating or establishing a public service district under the
rovisions of this article, or any group of five percent or more of the customers
fa public service district, may petition the circuit court of the county in which
he district maintains its principal office for the removal of any member of the
“verning board thereof for consistent violations of any provisions of this
rticle, for reasonable cause which includes, but is not limited to, a continued
iilure to attend meetings of the board, failure to diligently pursue the
bjectives for which the distriet was created, or failure to perform any other
uty either prescribed by law or required by a final order of the public service
smmission or for any malfeasance in public office. Any board member charged
‘th a violation under this section who offers a successful defense against such
harges shall be reimbursed for the reasonable costs of such defense from
istrict revenues. Such costs shall be considered as costs associated with rate
etermination by the public service district and the public service commission.
“the circuit court judge hearing the petition for removal finds that the charges
re frivolous in nature, the judge may assess all oi"paﬂ: of the court costs, plus
€ reasonable costs associated with the board member’s defense, against the
arty or parties who petitioned the court for the board member’s removal.
L963, c. 75; 1971, c. 72; 1981, c. 124; 1986, c. §1.)

Textboaoks, - Instructions for Virginia and Quoted in State v. Neary, 179 W. Va. 115, 365
'est Virginia, Publisher’s Editorial Staff S.E.2d 395 (1987).
{ichie).

16-13A-4. Board chairman; members’ compensation;
procedure; district name.

(a) The chairman shall preside at all meetings of the board and ‘may vote as
ny other member of the board. If the chairman is absent from any meeting,
1e remaining members may select a temporary chairman and if the member
:lected as chairman resigns as such or ceases for any reason to be a member
“the board, the board shall select one of its members as chairman to serve
ntil the next annual organization meeting.

(b) Salaries of the board members are:

(1) For districts with fewer than six hundred customers, up to seventy-five
sllars per attendance at regular monthly meetings and fifty dollars per
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attendance at additional special meetings, total salary not to exceed fifteen
hundred dollars per annum;

(2) For districts with six hundred customers or more but fewer than two
thousand customers, up to one hundred dollars per attiendance at regular
monthly meetings and seventy-five dollars per attendance at additional special
meetings, total salary not to exceed two thousand five hundred fifty dollars per
annum;

(3) For districts with two thousand customers or more, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-
five dollars per attendance at additional special meetings, total salary not to
exceed three thousand seven hundred fifty dollars per annum; and ‘

(4) For districts with four thousand or more customers, up to one hundred
fifty dollars per attendance at regular monthly meetings and one hundred
dollars per attendance at additional special meetings, total salary not to exceed
five thousand four hundred dollars per annum. .

The public service district shall certify the number of customers served to
the public service commission beginning on the first day of July, one thousand
nine hundred eighty-six, and continue each fiscal year thereafter.

(c) Public service districts selling water to other water utilities for resale
may adopt the following salaries for its board members:

(1) For districts with annual revenues of less than fifty thousand dollars, up
to seventy-five dollars per attendance at regular monthly meetings and fifty
dollars per attendance at additional special meetings, total salary not to exceed
fifteen hundred dollars per annum;

(2) For districts with annual revenues of fifty thousand dollars or more, but
less than two hundred fifty thousand dollars, up to one hundred dollars per
attendance at regular monthly meetings and seventy-five dollars per atten-
dance at special meetings, total salary not to exceed two thousand five hundred
fifty dollars per annum;

{3) For districts with annual revenues of two hundred fifty thousand dollars
or more, but less than five hundred thousand dollars, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-
five dollars per attendance at additional special meetings, total salary not to
exceed three thousand seven hundred fifty dollars per annum; and

{4) For districts with annual revenues of five hundred thousand dollars or
more, up to one hundred fifty dollars per attendance at regular monthly
meetings and one hundred dollars per attendance at additional special
meetings, total salary not to exceed five thousand four hundred dollars per
annum.

The public service district shall certify the number of customers served and
its annual revenue to the public service commission beginning on the first day
of July, two thousand, and continue each fiscal year thereafter.

(d) Board members may be reimbursed for all reasonable and necessary
expenses actually incurred in the performance of their duties as provided for
by the rules of the hoard.

(e) The board shall by resolution determine its own rules of procedure, fix
the time and place of its meetings and the manner in which special meetings
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may be called. Public notice of meetings shall be given in accordance with
section three [§ 6-9A-3], article nine-a, chapter six of this code. Emergency
meetings may be called as provided for by said section. A majority of the
members constituting the board also constitute a quorum to do business.

(f) The members of the board are not personally liable or responsible for any
obligations of the district or the board, but are answerable only for willful
misconduct in the performance of their duties. At any time prior to the
issuance of bonds as hereinafter provided, the board may by resolution change
the official or corporate name of the public service district and the change is
effective from the filing of an authenticated copy of such resclution with the
clerk of the county commission of each county in which the territory embraced
within such district or any part thereof is located and with the public service
commission, The official name of any district created under the provisions of
this article may contain the name or names of any city, incorporated town or
other municipal corporation included therein or the name of any county or
counties in which it is located. (1953, c. 147; 1981, c. 124; 1986, c. 81; 1997, ¢.
159; 2000, c. 199.)

Effect of amendment of 2000. — Acts
2000, c. 199, effective June 9, 2000, rewrote the
section.

Compensation for performing addi-
tional duties. — Board members of a public

service district could not be compensated for
performing the duties of treasurer and/or sec-
retary, or for reading meters for the public
service district. Op. Att’'y Gen., July 14, 1988,
No. 2.

§ 16-13A-5. General manager of board.

The board may employ a general manager to serve a term of not more than
five years and until his successor is employed, and his compensation shall be

fixed by resolution of the board. Such general manager shall devote all or the

required portion of his time to the affairs of the district and may employ,
discharge and fix the compensation of all employees of the district, except as in
this article otherwise provided, and he shall perform and exercise such other
powers and duties as may be conferred upon him by the board.

Such general manager shall be chosen without regard to his political
affiliations and upon the sole basis of his administrative and technical
qualifications to manage public service properties and affairs of the district
and he may be discharged only upon the affirmative vote of two thirds of the
board. Such general manager need not be a resident of the district at the time
he is chosen. Such general manager may not be a2 member of the board but
shall be an employee of the board.

The board of any public service district which purchases water or sewer
service from a municipal water of sewer system or another public service
district may, as an alternative to hiring its own general manager, elect to
permit the general manager of the municipal water or sewer system or public
service district from which such water or sewer service is purchased provide
professional management to the district, if the appropriate municipality or
public service board agrees to provide such assistance. The general manager
shall receive reasonable compensation for such service. (1953, c. 147; 1881, c.
‘124; 19886, c. 81.)

411




§ 16-13A-6 PUBLIC HEALTH

- § 16-13A-6. Employees of board.

The board may in its discretion from time to time by resolution passed by a
majority vote provide for the employment of an attorney, fiscal agent, one or
more engineers and such other employees as the board may determine
necessary and expedient. The board shall in and by such resolution fix the term
of employment and compensation and prescribe the duties to be performed by
such employees. (1953, ¢. 147; 1981, c. 124.)

§ 16-13A-7. Acquisition and operation of district proper-
ties.

The board of such districts shall have the supervision and control of all
public service properties acquired or constructed by the district, and shall have
the power, and it shall be its duty, to maintain, operate, extend and improve
the same. All contracts involving the expenditure by the district of more than
fifteen thousand dollars for construction work or for the purchase of equipment
and improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class I legal advertisement
in compliance with the provision of article three [§§ 59-3-1 et seq.], chapter
fifty-nine of this code, and the publication area for such publication shall be as
specified in section two [§ 16-13A-2] of this article in the county or counties in
which the district is located. The publication shall not be less than ten days
prior to the making of any such contract. To the extent allowed by law, in-state
contractors shall be given first priority in awarding public service district
contracts. It shall be the duty of the board to ensure that local in-state labor

- shall be utilized to the greatest extent possible when hiring laborers for public

service district construction or maintenance repair jobs. It shall further be the
duty of the board to encourage contractors to use American made products in
their construction to the extent possible. Any obligations incurred of any kind
or character shall not in any event constitute or be deemed an indebtedness
within the meaning of any of the provisions or limitations of the constitution,
but all such obligations shall be payable solely and only out of revenues derived
from the operation of the public service properties of the district or from
proceeds of bonds issued as hereinafter provided. No continuing contract for
the purchase of materials or supplies or for furnishing the district with
electrical energy or power shall be entered into for a longer period than fifteen
years. (1953, c. 147; 1967, c. 105; 1981, c. 124; 1982, c. 24; 1986, c. 81; 1997, c.
159.) :

§ 16-13A-8. Acquisition and purchaée of public service
properties; right of eminent domain; extrater-
ritorial powers.

" The board may acquire any publicly or privately owned public service
properties located within the boundaries of the district regardless of whether
or not all or any part of such properties are located within the corporate limits
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of any city, incorporated town or other municipal corporation included within
the district and may purchase and acquire all rights and franchises and any
and all property within or outside the district necessary or incidental to the
purpose of the district.

The board may construct any public service properties within or outside the
district necessary or incidental to its purposes and each such district may
acquire, construct, maintain and operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundaries of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities or gas
facilities or all of these, then the district may not acquire, construct, establish,
improve or extend any public service properties of the same kind within such
city, incorporated towns or other municipal corporations or the adjacent
unincorporated territory served by such cities, incorporated towns or other
municipal corporations, except upon the approval of the public service com-
mission, the consent of such cities, incorporated towns or other municipal
corporations and in conformity and compliance with the rights of the holders
of any revenue bonds or obligations theretofore issued by such cities, incorpo-
rated towns or other municipal corporations then outstanding and in accor-
dance with the ordinance, resolution or other proceedings which authorize the
issuance of such revenue bonds or obligations.

Whenever such district has constructed, acquired or established water
facilities, sewer facilities or gas facilities for water, sewer or gas services within
any city, incorporated town or other municipal corporation included within a
district, then such city, incorporated town or other municipal corporation may
not thereafter construct, acquire or establish any, facilities of the same kind
within such city, incorporated town or other municipal corporation without the
consent of such district.

For the purpose of acquiring any public service properties or lands, rights or

easements deemed necessary or incidental for the purposes of the district, each’

such district has the right of eminent domain to the same extent and to be
exercised in the same manner as now or hereafter provided by law for such
right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That such board may not acquire all or any substantial
part of a privately owned waterworks system unless and until authorized so to
do by the public service commission of West Virginia, and that this section
shall not be construed to authorize any district to acquire through condemna-
tion proceedings either in whole or substantial part an existing privately
owned waterworks plant or system or gas facilities located in or furnishing
water or gas service within such district or extensions made or to be made by
it in territory contiguous to such existing plant or system, nor may any such
board construct or extend its public service properties to supply its services
into areas served by or in competition with existing waterworks or gas
facilities or extensions made or to be made in territory contiguous to such
~ existing plant or system by the owner thereof. (1953, c. 147; 1980, c. 60; 1981,
¢. 124.)
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Eminent domain. — The grant of power of
eminent domain to public service districts by
this section is valid. State ex rel. McMillion v.
Stahl, 141 W, Va. 238, 89 S.E.2d 693 (1955).

If a facility creates a nuisance this harm is
simply an element of just compensation in an
eminent domain proceeding. Sexton v. Public
Serv. Comm'n, 188 W. Va. 305, 423 5.E.2d 914
{1982).

Public service commission, in the absence of
specific statutory authority, is not empowered
to determine whether particular property inter-
ests acquired or to be acquired by a utility are
compensable in an eminent domain action, or to
render any type of monetary judgment for such
property interests. Affixing the value of the
property taken is the function of the trier of fact
in an eminent domain proceeding. Sexton v.
Public Serv. Comm’n, 188 W. Va. 305, 423
S.E.2d 914 (1992).

Superior right of municipality to exiend

PUBLIC HEALTH

public services. — If a tract of real estate
located within a public service district has been
annexed into a municipality, then, as between
the municipality and the public service district,
the municipality has the superior right under
this section to extend public services, such as
water and/or sewer service, which were not
being previously furnished to the tract by the
public service district. Berkeley County Pub.
Serv. Sewer Dist. v West Va, Pub, Serv,
Comm’n, 204 W. Va. 279, 512 S.E.2d 201 (1998).

When consent of municipality needed. —
Where municipality has superior right to ex-
tend social services, a public service distriet
would need the consent of the municipality and
the public service commission in order to pro-
vide such services. Berkeley County Pub. Serv.
Sewer Dist. v. West Va. Pub, Serv. Comm’n, 204
W. Va. 279, 512 5.E.2d 201 (1998).

Cited in 45 Op. Att'y Gen. 506 (1953).

§ 16-13A-9. Rules; service rates and charges; discontinu-
ance of service; required water and sewer con-
nections; lien for delinquent fees.

The board may make, enact and enforce all needful rules and regulations in
connection with the acquisition, construction, improvement, extension, man-
agement, maintenance, operation, care, protection and the use of any public
service properties owned or controlled by the district, and the board shall
establish rates and charges for the services and facilities it furnishes, which
shall be sufficient at all times, notwithstanding the provisions of any other law
or laws, to pay the cost of maintenance, operation and depreciation of such
public service properties and principal of and interest on all bonds issued,
other obligations incurred under the provisions of this article and all reserve or
other payments provided for in the proceedings which authorized the issuance
of any bonds hereunder. The schedule of such rates and charges may be based
upon either (a) the consumption of water or gas on premises connected with
such facilities, taking into consideration domestic, commercial, industrial and
public use of water and gas; or (b) the number and kind of fixtures connected
with such facilities located on the various premises; or (¢) the number of
persons served by such facilities; or (d) any combination thereof; or (e} may be
determined on any other basis or classification which the board may determine
to be fair and reasonable, taking into consideration the location of the premises
served and the nature and extent of the services and facilities furnished.
Where water, sewer and gas services are all furnished to any premises, the
schedule of charges may be billed as a single amount for the aggregate thereof.
The board shall require all users of services and facilities furnished by the
district to designate on every application for service whether the applicant is
a tenant or an owner of the premises to be served. If the applicant is a tenant,
he or she shall state the name and address of the owner or owners of the
premises to be served by the district. All new applicants for service shall
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deposit a minimum of fifty dollars with the district to secure the payment of
service rates and charges in the event they become delinquent as provided in
this section. In any case where a deposit is forfeited to pay service rates and
charges which were delinquent at the time of disconnection or termination of
service, no reconnection or reinstatement of service may be made by the
district until another minimum deposit of fifty dollars has been remitted to the
district. Whenever any rates, rentals or charges for services or facilities
furnished remain unpaid for a period of thirty days after the same become due
and payable, the property and the owner thereof, as well as the user of the
services and facilities provided are delinquent and the owner, user and
property are liable at law until such time as all such rates and charges are fully
paid: Provided, That the property owner shall be given notice of any said
delinquency by certified mail, return receipt requested. The board may, under
reasonable rules promulgated by the public service commission, shut off and
discontinue water or gas services to all delinquent users of either water or gas
facilities, or both: Provided, however, That upon written request of the owner
or owners of the premises, the board shall shut off and discontinue water and
gas services where any rates, rentals, or charges for services or facilities
remain unpaid by the user of the premises for a period of sixty days after the
same became due and payable.

In the event that any publicly or privately owned utility, city, incorporated
town, other municipal corporation or other public service district included
within the district owns and operates separately either water facilities or
sewer facilities, and the district owns and operates the other kind of facilities,
either water or sewer, as the case may be, then the district and such publicly
or privately owned utility, city, incorporated town or other municipal corpora-
tion or other public service district shall covenant and contract with each other
to shut off and discontinue the supplying of water service for the nonpayment
of sewer service fees and charges: Provided, That any contracts entered into by
a public service district pursuant to this section shall be submitted to the
public service commission for approval. Any public service district providing
water and sewer service to its customers has the right to terminate water
service for delinquency in payment of either water or sewer bills. Where one
public service district is providing sewer service and another public service
district or a municipality included within the boundaries of the sewer district
is providing water service, and the district providing sewer service experiences
a delinquency in payment, the district or the municipality included within the
boundaries of the sewer district that is providing water service, upon the
request of the district providing sewer service to the delinquent account, shall
terminate its water service to the customer having the delinquent sewer
account: Provided, however, That any termination of water service must
comply with all rules and orders of the public service commission.

- Any distriet furnishing sewer facilities within the district may require, or
may by petition to the circuit court of the county in which the property is
located, compel or may require the bureau of public health to compel all
owners, tenants or occupants of any houses, dwellings and buildings located
near any such sewer facilities, where sewage will flow by gravity or be
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transported by such other methods approved by the bureau of public health
including, but not limited to, vacuum and pressure systems, approved under
the provisions of section nine [§ 16-1-9], article one, chapter sixteen of this
code, from such houses, dwellings or buildings into such sewer facilities, to
connect with and use such sewer facilities, and to cease the use of all other
means for the collection, treatment and disposal of sewage and waste matters
from such houses, dwellings and buildings where there is such gravity flow or
transportation by such other methods approved by the bureau of public health
including, but not limited to, vacuum and pressure systems, approved under
the provisions of section nine, article one, chapter sixteen of this code, and such
houses, dwellings and buildings can be adequately served by the sewer
facilities of the district, and it is hereby found, determined and declared that
the mandatory use of such sewer facilities provided for in this paragraph is
necessary and essential for the health and welfare of the inhabitants and
residents of such districts and of the state: Provided, That if the public service
district determines that the property owner must connect with the sewer
facilities even when sewage from such dwellings may not flow to the main line
by gravity and the property owner must incur costs for any changes in the
existing dwellings’ exterior plumbing in order to connect to the main sewer
line, the public service district board shall authorize the district to pay all
reasonable costs for such changes in the exterior plumbing, including, but not
limited to, installation, operation, maintenance and purchase of a pump, or
any other method approved by the bureau of public health; maintenance and
operation costs for such extra installation should be reflected in the users
charge for approval of the public service commission. The circuit court shall
adjudicate the merits of such petition by summary hearing to be held not later
than thirty days after service of petition to the appropriate owners, tenants or
occupants.

Whenever any district has made available sewer facilities to any owner,
tenant or occupant of any house, dwelling or building located near such sewer
facility, and the engineer for the district has certified that such sewer facilities
are available to and are adequate to serve such owner, tenant or occupant, and
sewage will flow by gravity or be transported by such other methods approved
by the bureau of public health from such house, dwelling or building into such
sewer facilities, the district may charge, and such owner, tenant or cccupant
shall pay the rates and charges for services established under this article only
after thirty-day notice of the availability of the facilities has been received by
the owner.

All delinguent fees, rates and charges of the district for either water
facilities, sewer facilities or gas facilities are liens on the premises served of
equal dignity, rank and priority with the lien on such premises of state, county,
school and municipal taxes. In addition to the other remedies provided in this
section, public service districts are hereby granted a deferral of filing fees or
other fees and costs incidental to the bringing and maintenance of an action in
magistrate court for the collection of delinquent water, sewer or gas bills. If the
district collects the delinquent account, plus reasonable costs, from its cus-
tomer or other responsible party, the district shall pay to the magistrate the
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PUBLIC SERVICE DISTRICTS § 16-13A-9a

normal filing fee and reasonable costs which were previously deferred. In
addition, each public service district may exchange with other public service
districts a list of delinquent accounts.

~ Anything in this section to the contrary notwithstanding, any establish-
.nent, as defined in section three [§ 22-11-3], article eleven, chapter twenty-
two, now or hereafter operating its own sewage disposal system pursuant to a
permit issued by the division of environmental protection, as prescribed by
section eleven [§ 22-11-11], article eleven, chapter twenty-two of this code, is
exempt from the provisions of this section. (1953, c. 147; 1965, c. 134; 1980, c.

60; 1981, c. 124; 1986, c. 81; 1989, c. 174; 1994, c. 61.)

W. Va. Law Review. — Fisher, “The Scope of
Title Examination in West Virginia: Can Rea-
sonable Minds Differ?,” 98 W. Va. L. Rev. 449
{1996).

Abandonment of private systems. —
Where a public service district requires a prop-
arty owner, tenant, or occcupant to connect cnto
its sewer system and to abandon a private
sewer system located on the property, such
person cannot recover from the public service
district the value of the private system on the
ground that such abandonment constitutes a
taking of private property without just compen-
sation within the meaning of W. Va, Const,, art.
I, § 9. Kingmill Valley Pub. Serv. Dist. v
Aiverview Estates Mobile Home Park, 182 W.
Va. 116, 386 S.E.2d 483 (1989).

Buffer-zone requirements. — Public Ser-
vice Commission did not err in finding that the
proposed sewage lagoons site satisfied the
buffer-zone requirements. Sexton v. Public
Serv, Comm'n, 188 W. Va. 305, 423 S.E.2d 914
11992},

Duty to pay. — Owners, tenants, or occu-
pants have a duty under this section to pay
rates and charges for the district sewer facili-
ties from and after the date of receipt of notice
(now 30 days after receipt) that such facilities
are available. Rhodes v. Malden Pub. Serv. Dist,

171 W. Va. 645, 301 S.E.2d 601 (1983) (constru-
ing this section prior te 1980 and 1981
amendments).

Liens. — The provision that delinquent fixed
rates and charges for services rendered by a
public service district shall be a lien on the
premises served of equal dignity, rank and
priority with the lien on such premises of state,
county, school and municipal taxes, does not
deprive the owners of their property without
due process of law. State ex rel. McMillion v
Stahl, 141 W. Va. 233, 80 5.E.2d 693 (1955).

Public service district liens created and en-
forceable under this section are subject to the
recordation requirements of § 38-10C-1 so that
such liens must be docketed to be enforceable
against a purchaser of the property for valuable
consideration, without notice. MeClung Invs.,
Inc. v, Green Valley Community Pub. Serv. Dist,
199 W. Va. 490, 485 S.E.2d 434 (1997).

Sewer ¢onnection requirements. — The
boards of Publid service districts have no au-
thority to require potential users who live out-
side the boundaries of the districts, but within
the 10-mile limit, to hook onto the district’s
sewer facilities. Op. Att'y Gen., July 8, 1976.

Quoted in State ex rel. Water Dev, Auth. v.
Northern Wayne County Pub. Serv. Dist., 195
W. Va. 135, 464 S.E.2d 777 (1995).

¢ 16-13A-9a. Limitations with respect to foreclosure.

No public service district shall foreclose upon the premises served by such
district for delinquent fees, rates or charges for which a lien is authorized by
sections nine or nineteen [§§ 16-13A-9 or 16-13A-19] of this article except
through the bringing and maintenance of a civil action for such purpose
“rought in the circuit court of the county wherein the district lies. In every
such action, the court shall be required to make a finding based upon the
evidence and facts presented that the district prior to the bringing of such
action had exhausted all other remedies for the collection of debts with respect
to such delinquencies. In no event shall foreclosure procedures be instituted by
any such district or on its behalf unless such delinquency had been in existence
v continued for a period of two years from the date of the first such
delinquency for which foreclosure is being sought. (1982, c. 74.)
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§ 16-13A-10. Budget.

The board shall establish the beginning and ending of its fiscal year, which
period shall constitute its budget year, and at least thirty days prior to the
beginning of the first full fiscal year after the creation of the district and
annually thereafter the general manager shall prepare and submit to the
board a tentative budget which shall include all operation and maintenance
expenses, payments to a capital replacement account and bond payment
schedules for the ensuing fiscal year. Such tentative budget shall be considered
by the board, and, subject to any revisions or amendments that may. be
determined by the board, shall be adopted as the budget for the ensuing fiscal
year. Upson adoption of the budget, a copy of the budget shall be forwarded to
the county commission. No expenditures for operation and maintenance
expenses in excess of the budget shall be made during such fiscal year unless
unanimously authorized and directed by the board. (1953, ¢. 147; 1981, c. 124.)

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
{Michie).

§ 16-13A-11. Accounts; audit.

The general manager, under direction of the board, shall install and
maintain a proper system of accounts, in accordance with all rules, regulations
or orders pertaining therete by the public service commission, showing receipts
from operation and application of the same, and the beoard shall at least once
a year cause such accounts to be properly audited: Provided, That such audit
may be any audit by an independent public accountant completed within one
year of the time required for the submission of the report: Provided, however,
That if the district is required to have its books, records and accounts audited
annually by an independent certified public accountant as a result of any
covenant in any board resclution or bond instrument, a copy of such audit may
be submitted in satisfaction of the requirements of this section, and is hereby
found, declared and determined to be sufficient to satisfy the requirements of
article nine [§§ 6-9-1 et seq.], chapter six of this code pertaining to the annual
audit report by the state tax commission. A copy of the audit shall be forwarded
within thirty days of submission to the county commission and te the public
service commission.

The treasurer of each public service district shall keep and preserve. all
financial records of the public service district for ten years, and shall at all
times have such records readily available for public inspection. At the end of
his term of office, the treasurer of each public service district shall promptly
deliver all financial records of the public service district to his sucecessor in
office. Any treasurer of a public service district who knowingly or wilifully
violates any provision of this section is guilty of a misdemeanor, and shall be
fined not less than one hundred dollars nor more than five hundred dollars or
imprisoned in the county jail not more than ten days, or both. (1953 c. 147;
1981, c. 124; 1986, ¢. 81.)
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Texthooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
(Michie).

% 16-13A-12. Disbursement of district funds.

No money may be paid out by a district except upon an order signed by the
chairman and secretary of such board, or such other person or persons
authorized by the chairman or secretary, as the case may be, to sign such
orders on their behalf. Each order for the payment of money shall specify the
murposes for which the amount thereof is to be paid, with sufficient clearness
to indicate the purpose for which the order is issued, and there shall be
endorsed thereon the name of the particular fund out of which it is payable and
it shall be payable from the fund constituted for such purpose, and no other. All
such orders shall be reflected in the minutes of the next meeting of the board.
(1953, c. 147; 1981, c. 124.)

§ 16-13A-13. Revenue bonds.

For constructing or acquiring any public service properties for the autho-
rized purposes of the district, or necessary or incidental thereto, and for
constructing improvements and extensions thereto, and also for reimbursing
“r paying the costs and expenses of creating the district, the board of any such
district is hereby authorized to borrow money from time to time and in
evidence thereof issue the bonds of such district, payable solely from the
revenues derived from the operation of the public service properties under
control of the district. Such bonds may be issued in one or more series, may
bear such date or dates, may mature at such time or.times not exceeding forty
‘ears from their respective dates, may bear interest at such rate or rates not
exceeding eighteen percent per annum payable at such times, may be in such
form, may carry such registration privileges, may be executed in such manner,
may be payable at such place or places, may be subject to such terms of
redemption with or without premium, may be declared or become due before
maturity date thereof, may be authenticated in any manner, and upon

ompliance with such conditions, and may contain such terms and covenants
as may be provided by resolution or resolutions of the board. Notwithstanding
the form or tenor thereof, and in the absence of any express recital on the face
thereof, that the bond is nonnegotiable, all such bonds shall be, and shall be
treated as, negotiable instruments for all purposes. Bonds bearing the signa-
tures of officers in office on the date of the signing thereof shall be valid and
inding for all purposes notwithstanding that before the delivery thereof any
or all of the persons whose signatures appear thereon shall have ceased to be
such officers. Notwithstanding the requirements or provisions of any other law,
my such bonds may be negotiated or sold in such manner and at such time or
:imes as is found by the board to be most advantageous, and all such bonds
nay be sold at such price that the interest cost of the proceeds therefrom does
ot exceed nineteen percent per annum, based on the average maturity of such
>onds and computed according to standard tables of bond values. Any resolu-
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tion or resolutions providing for the issuance of such bonds may contain such
covenants and restrictions upon the issuance of additional bonds thereafter as
may be deemed necessary or advisable for the assurance of the payment of the
bonds thereby authorized. (1953, ¢. 147; 1970, cc. 11, 12; 1970, 1st Ex. Sess., ¢.
2; 1980, c. 33; 1981, 1st Ex. Sess., ¢. 2; 1989, c. 174.)

Cross references. — Procedure for borrow-
ing and issuing bonds, § 16-13A-25,

§ 16-13A-14. Items included in cost of properties.

The cost of any public service properties acquired under the provisions of
this article shall be deemed to include the cost of the acquisition or construc-
tion thereof, the cost of all property rights, easements and franchises deemed
necessary or convenient therefor and for the improvements and extensions
thereto; interest upon bonds prior to and during construction or acquisition
and for six months after completion of construction or of acquisition of the
improvements and extensions; engineering, fiscal agents and legal expenses;
expenses for estimates of cost and of revenues, expenses for plans, specifica-
tions and surveys; other expenses necessary or incident to determining the
feasibility or practicability of the enterprise, administrative expense, and such
other expenses as may be necessary or incident to the financing herein
authorized, and the construction or acquisition of the properties and the
placing of same in operation, and the performance of the things herein
required or permitted, in connection with any thereof. (1953, c. 147.)

§ 16-13A-15. Bonds may be secured by trust indenture.

In the discretion and at the option of the board such bonds may be secured
by a trust indenture by and between the district and a corporate trustee, which
“may be a trust company or bank having powers of a trust company within or
without the State of West Virginia, but no such trust indenture shall convey,
mortgage or create any lien upon the public service properties or any part
thereof. The resolution authorizing the bonds and fixing the details thereof
may provide that such trust indenture may contain such provisions for
protecting and enforcing the rights and remedies of bondholders as may be
reasonable and proper, not in violation of law, including covenants setting forth
the duties of the district and the members of its board and officers in relation
to the construction or acquisition of public service properties and the improve-
ment, extension, operation, repair, maintenance and insurance thereof, and
the custody, safeguarding and application of all moneys, and may provide that
all or any part of the construction work shall be contracted for, constructed and
paid for, under the supervision and approval of consulting engineers employed
or designated by the board and satisfactory to the original bond purchasers,
their successors, assignees or nominees, who may be given the right to require
the security given by contractors and by any depository of the proceeds of
bonds or revenues of the public service properties or other money pertaining
thereto be satisfactory to such purchasers, their successors, assignees O
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. nominees. Such indenture may set forth the rights and remedies of the
bondholders and such trustee. (1953, ¢. 147.)

§ 16-13A-16. Sinking fund for revenue bonds.

At or before the time of the issuance of any bonds under this article the board
shall by resolution or in the trust indenture provide for the creation of a
sinking fund and for monthly payments inte such fund from the revenues of
the public service properties operated by the district such sums in excess of the
cost of maintenance and operation of such properties as will be sufficient to pay
the accruing interest and retire the bonds at or before the time each will
respectively become due and to establish and maintain reserves therefor. All
sums which are or should be, in accordance with such provisions, paid into
such sinking fund shall be used solely for payment of interest and for the
retirement of such bonds at or prior to maturity as may be provided or required
by such resclutions. (1953, c. 147.)

§ 16-13A-17. Collection, ete., of revenues and enforcement
of covenants; default; suit, etc., by bondholder
or trustee to compel performance of duties;
appointment and powers of receiver.

The board of any such district shall have power to insert enforceable
provisions in any resolution authorizing the isbuarice of bonds relating to the
collection, custody and application of revenues of the district from the
operation of the public service properties under its control and to the
enforcement of the covenants and undertakings of the district. In the event
there shall be default in the sinking fund provisions aforesaid or in the
payment of the principal or interest on any of such bonds or, in the event the
district or its board or any of its officers, agenis or employees, shall fail or
refuse to comply with the provisions of this article, or shall default in any
covenant or agreement made with respect to the issuance of such bonds or
offered as security therefor, then any holder or holders of such bonds and any
such trustee under the trust indenture, if there be one, shall have the right by
suit, action, mandamus or other proceeding instituted in the circuit court for
the county or any of the counties wherein the district extends, or in any other
court of competent jurisdiction, to enforce and compel performance of all duties
required by this article or undertaken by the district in connection with the
issuance of such bonds, and upon application of any such holder or holders, or
such trustee, such court shall, upon proof of such defaults, appoint a receiver
for the affairs of the district and its properties, which receiver so appointed
shall forthwith directly, or by his agents and attorneys, enter into and upon
and take possession of the affairs of the district and each and every part
thereof, and hold, use, operate, manage and control the same, and in the name
of the district exercise all of the rights and powers of such district as shall be
deemed expedient, and such receiver shall have power and authority to collect
and receive all revenues and apply same in such manner as the court shall
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direct. Whenever the default causing the appointment of such receiver shall
have been cleared and fully discharged and all other defaults shall have been
cured, the court may in its discretion and after such notice and hearing as it
deems reasonable and proper direct the receiver to surrender possession of the
affairs of the district to its board. Such receiver so appointed shall have no
power to sell, assign, mortgage, or otherwise dispose of any assets of the

4

district except as hereinbefore provided. (1953, c. 147.)

Rules of Civil Procedure. — As to aboli-
tion of the procedural distinctions between law
and equity, see Rule 2,

As to receivers, see Rule 66.

As to application of rules to writ of manda-
mus, see Rule 81(a)5).

As to effect of rules on jurisdiction and venue,
see Rule 82.

Mandamus. — Mandamus is a proper rem-
edy to be pursued by the holder of a municipal
revenue bond to require a municipal corpora-
tion to comply with rate covenants in its rev-

enue bonds: State ex rel. Allstate Ins. Co. v.
Union Pub. Serv. Dist., 151 W. Va. 207, 151
S.E.2d 102 (1986).

Under this section, any holder of the bonds of
the Union public service district shall have the
right by mandamus to enforce and compel the
performance of all the duties reguired by stat-
ute or undertaken by the district in connection
with the issuance of bonds by such district.
State ex rel. Alistate Ins. Co. v. Union Pub.
Serv. Dist., 151 W. Va. 207, 151 S.E.2d 102
(1966).

§ 16-13A-18. Operating contracts.

The board may enter into contracts or agreements with any persons, firms or
corporations for the operation and management of the public service properties
within the district, or any part thereof, for such period of time and under such
terms and conditions as shall be agreed upon between the board and such
persons, firms or corporations. The board shall have power to provide in the
resolution authorizing the issuance of bonds, or in any trust indenture
securing such bonds, that such contracts or agreements shall be valid and
binding upon the district as long as any of said bonds, or interest thereon, are
outstanding and unpaid. (1953, c. 147.)

§ 16-13A-18a. Sale, lease or rental of water, sewer or gas
system by district; distribution of proceeds.

In any case where a public service district owns a water, sewer or gas system,
and a majority of not less than sixty percent of the members of the public
service board thereof deem it for the best interests of the district to sell, lease
or rent such water, sewer or gas system to any municipality or privately-owned
water, sewer or gas system, or to any water, sewer or gas system owned by an
adjacent public service district, the board may so sell, lease or rent such water,
sewer or gas system upon such terms and conditions as said board, in its
discretion, considers in the best interests of the district: Provided, That such

sale, leasing or rental may be made only upon: (1) The publication of notice of .

a hearing before the board of the public service district, as a Class I legal
advertisement in compliance with the provisions of article three (§§ 59-3-1 et
seq.], chapter fifty-nine of this code, in a newspaper published and of general
circulation in the county or counties wherein the district is located, such
publication to be made not earlier than twenty days and not later than seven
days prior to the hearing; (2) approval by the county commission or commis-
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sions of the county or counties in which the district operates; and (3) approval
by the public service commission of West Virginia.

In the event of any such sale, the proceeds thereof, if any, remaining aﬂ:er
payment of all outstanding bonds and other obligations of the district, shall be
‘atably distributed to any persons who have made contributions in aid of
construction of such water, sewer or gas system, such distribution not to exceed
the actual amount of any such contribution, without interest, and any balance
of funds thereafter remaining shall be paid to the county commission of the
county in which the major portion of such water, sewer or gas system is located
to be placed in the general funds of such county commission. (1963, c. 75; 1981,
.. 124; 1986, c. 81; 1997, c. 160.)

§ 16- 13A-19. Statutory mortgage lien created; foreclosure
~ thereof.

There shall be and is hereby created a statutery mortgage lien upon such
public service properties of the district, which shall exist in favor of the holders
of bonds hereby authorized to be issued, and each of them, and the coupons
attached to said bonds, and such public service properties shall remain subject
to such statutory mortgage lien until payment in full of all principal of and
interest on such bonds. Any holder of such bonds, of any coupons attached
thereto, may, either at law or in equity, enforce said statutory mortgage lien
conferred hereby and upon default in the payment of the principal of or
interest on said bonds, may foreclose such statutory mortgage lien in the
manner now provided by the laws of the State of West Virginia for the
foreclosure of mortgages on real property. (1953, c. 147.)

. B
Rules of Civil Procedure. — As to aboli- holders a statutory mortgage lien is valid. State
‘on of the procedural distinctions between law  ex rel. McMillion v. Stahl, 141 W. Va. 233, 8%
and equity, see Rule 2. 5.E.2d 693 (1955).
In general. — The provision granting bond- .

§ 17'6-13A-20. Refunding revenue bonds.

The board of any district having issued bonds under the provisions of this
article is hereby empowered thereafter by resolution to issue refunding bonds
of such district for the purpose of retiring or refinancing such outstanding
bonds, together with any unpaid interest thereon and redemption premiom
thereunto appertaining and all of the provisions of this article relating to the
issuance, security and payment of bonds shall be applicable to such refunding
sonds, subject, however, to the provisions of the proceedings which authorized
.he issuance of the bonds to be so refunded. (1953, c. 147.)

In general. — The only purpose for refund-  the use of the singular language in this section,
ng bonds is the retirement or refinancing of Op. Att'y Gen., July 8, 1976.
utstanding bond issues of a particular district. Previous issuance of bonds. -~ This sec-
Jp. Att'y Gen., July 8, 1976. tion is clearly written in language which speaks
Combination of bond issues. — Combina-  only of refunding bonds issued by any district
‘on of two outstanding bond issues inte one  which has previously issued bonds. Op. Atty
‘efunding bond issue may well be restricted by  Gen., July 8, 1976.
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§ 16-13A-21. Complete authority of article; liberal con-
struction; district to be public instrumental-
ity; tax exemption.

This article is full and complete authority for the creation of public service
districts and for carrying out the powers and duties of same as herein provided.
The provisions of this article shall be liberally construed to accomplish its
purpose and no procedure or proceedings, notices, consents or approvals, are
required in connection therewith except as may be prescribed by this article:
Provided, That all functions, powers and duties of the public service commis-
sion of West Virginia, the bureau of public health, the division of environmen-
tal protection and the environmental quality board remain unaffected by this
article. Every district organized, consolidated, merged or expanded under this
article is a public instrumentality created and functioning in the interest and
for the benefit of the public, and its property and income and any bonds issued
by it are exempt from taxation by the state of West Virginia, and the other
taxing bodies of the state: Provided, however, That the board of any such
district may use and apply any of its available revenues and income for the
payment of what such board determines to be tax or license fee equivalents to
any local taxing body and in any proceedings for the issuance of bonds of such
district may reserve the right to annually pay a fixed or computable sum to
such taxing bodies as such tax or license fee equivalent. (1953, c. 147; 1986, c.
81; 1994, ¢. 61.)

Constitutionality. — The tax exemption Va. 233, 89 S.E.2d 893 (1955).
granted to the property, income, and bonds of Applied in Rhodes v. Malden Pub. Serv, Dist,
the district does not violate W. Va. Const., art. 171 W, Va, 645, 301 S.E.2d 601 (1983).
X, § 1. State ex rel. McMiliion v. Stahl, 141 W.

§ 16-13A-22. Validation of prior acts and proceedings of
county courts for creation of districts, inclu-
sion of additional territory, and appointment
of members of district boards.

All acts and proceedings taken by any county court {county commission] of
this State purporting to have been carried out under the provisions of this
article which have been taken, prior to the date this section takes effect for the
purpose of creating public service districts or for the purpose of subsequent
inclusion of additional territory to existing public service distriets, after notice
published by any such county court having territorial Jurisdiction thereof of its
intention to include such additional territory after hearing thereon, are hereby
validated, ratified, approved and confirmed notwithstanding any other lack of
power (other than constitutional) of any such county court to create such public
service districts or to include additional territory to existing public service
districts or irregularities (other than constitutional) in such proceedings,
relating to the appointment and qualification of more than three members to
the board of any such public service district or the subsequent appointment of
successors of any or all of such members, notwithstanding that no city,
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incorperated town or other municipal corporation having a population in
excess of three thousand is included within the district, and the appointment
and qualification of such members, and further including any irregularities in
the petition for the c¢reation of any public service district, irregularities in the
description of the area embraced by such digtrict, and irregularities in the
notice and publication of notice for the hearing ereating such district, prior to
the date this section takes effect, is hereby validated, ratified, approved and
confirmed; and, further, in such cases where more than three members of the
board of such districts have been so appointed prior to the date this section
takes effect then such county court shall appoint, and they are hereby
authorized and empowered to appoint, successors to such members in the
manner as otherwise provided by this article. (1958, c. 14; 1960, c. 19.)

Editor’s notes. — For construction of the enacted this section and included this lan-
county court as the county commission, see guage, became effective February 1, 1958. Acts
WVa. Const. art, IX, § 9. 1960, c. 19, which amended this section, pro-

Concerning the reference to “the date this  vided that the act take effect January 29, 1960.
section takes effect”, Acts 1958, ¢. 14, which

§ 16-13A-23. Validation of acts and proceedings of public
service boards.

All acts and proceedings taken by any public service board the members of
which were appointed, prior to the date this section takes effect, by any county
court [county commission] of this State having territorial jurisdiction thereof,
are hereby validated, ratified, approved and confirmed, as to defects and
irregularities which may otherwise exist on abcotint of their appointment and
qualification: Provided, however, That nothing herein contained shall be
construed to excuse a criminal act. {1958, c. 14; 1960, c. 19; 1965, c. 134.)

Editor’s notes, — For construction of the section takes effect”, Acts 1965, c. 134, which
county court as the county commission, see amended this section, provided that the act
W.Va. Const. art. IX, § 9. take effect March 13, 1965.

Concerning the reference to “the date this

§ 16-13A-24. Acceptance of loans, grants or temporary ad-
vances.

Any public service district created pursuant to the provisions of this article
is authorized and empowered to accept loans or grants and procure loans or
temporary advances evidenced by notes or other negotiable instruments issued
in the manner, and subject to the privileges and limitations, set forth with
respect to bonds authorized to be issued under the provisions of this article, for
the purpose of paying part or all of the cost of construction or acquisition of
water systems, sewage systems or gas facilities, or all of these, and the other
purposes herein authorized, from any authorized agency or from the United
States of America or any federal or public agency or department of the United
States or any private agency, corporation or individual, which loans or
temporary advances, including the interest thereon, may be repaid out of the
proceeds of the bonds authorized to be issued under the provisions of this
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article, the revenues of the said water system, sewage system or gas facilities
or grants to the public service district from any authorized agency or from the
United States of America or any federal or public agency or department of the
United States or from any private agency, corporation or individual or from any
combination of such sources of payment, and to enter into the necessary
contracts and agreements to carry out the purposes hereof with any authorized
agency or the United States of America or any federal or public agency or
department of the United States, or with any private agency, corporation or
individual. Any other provisions of this article to the contrary notwithstanding,
interest on any such loans or temporary advances may be paid from the ™
proceeds thereof until the maturity of such notes or other negotiable instru-
ment. (1958, c. 14; 1980, c. 60; 1981, c. 124; 1986, c. 118.) e

Pe'rmissib.ie borrowing. — The borrowing  note, is permissible borrowing under this sec-
by public service districts of money from coun-  tion. Op. Att'y Gen., May 6, 1988, No. 27.
ties and/or municipalities, as evidenced by a

§ 16-13A-_25. Borrowing and bond issuance; procedure.

Notwithstanding any other provisions of this article to the contrary, a public
service district shall not borrow money, enter into contracts for the provision of
engineering, design or feasibility studies, issue or contract to issue revenue
bonds or exercise any of the powers conferred by the provisions of section
thirteen, twenty or twenty-four [§ 16-13A-13, § 16-13A-20 or § 16-13A-24] of
this article, without the prior consent and approval of the public service
commission. The public service commission may waive the provision of prior
consent and approval for entering into contracts for engineering, design or
feasibility studies pursuant to this section for good cause shown which is
evidenced by the public service district filing a request for waiver of this section
stated in a letter directed to the commission with a brief description of the
project, evidence of compliance with chapter five-g [§§ 5G-1-1 et seq.] of this
code, and further explanation of ability to evaluate their own engineering
contract, including, but not limited to: (1) Experience with the same engineer-
ing firm in the past two years requiring engineering services; or {2) completion
of a construction project within the past two years requiring engineering
services. The district shall also forward an executed copy of the engineering
contract to the commission after receiving approval of the waiver. Unless the
properties to be constructed or acquired represent ordinary extensions. or
repairs of existing systems in the usual course of business, a public service
district must first obtain a certificate of public convenience and necessity from
the public service commission in accordance with the provisions of chapter
twenty-four [§§ 24-1-1 et seq.] of this code, when a public service district is
seeking to acquire or construct public service property. _

Thirty days prior to making formal application for the certificate, the public
service district shall prefile with the public service commission its plans and
supporting information for the project and shall publish a Class II legal
advertisement in a newspaper or newspapers of general circulation in each
city, incorporated town or municipal corporation if available in-the public
service district, which legal advertisement shall state:
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(a) The amount of money to be borrowed, or the amount of revenue bonds to
ie issued: Provided, That if the amount is an estimate, the notice may be
tated in terms of an amount “not to exceed” a specific amount;

_(b) The interest rate and terms of the loan or bonds: Provided, That if the
uterest rate is an estimate, the notice may be stated in terms of a rate “not to
xceed” a specific rate;

(c) The public service properties to be acquired or constructed, and the cost
f the public service properties;

(d) The anticipated rates which will be charged by the public service district:
’rovided, That if the rates are an estimate, the notice may be stated in terms
. rates “not to exceed” a specific rate; and

(e) The date that the formal application for a certificate of public conve-
ience and necessity is to be filed with the public service commission. The
ublic service commission may grant its consent and approval for the certifi-
ate, or any other request for approval under this section, subject to such terms
nd conditions as may be necessary for the protection of the public interest,
arsuant to the provisions of chapter twenty-four of this code, or may withhold
ach consent and approval for the protection of the public interest.

In the event of disapproval, the reasons for the disapproval shall be assigned
1 writing by the commission. (1969, 1st Ex. Sess., c. 6; 1981, c. 124; 1986, c. 81;
996, c. 213; 1997, c. 159.)

Jross references. — Class II legal adver-
sement defined, § 59-3-2.

Certificate. - Under this section, a public
rvice district must first obtain a certificate of
iblic convenience and necessity before it can
quire or construct public service property.
:xton v. Public Serv. Comm’n, 188 W. Va. 305,
13 S.E.2d 914 (1992),

of a new facility proposed by a utility will often
require the taking of private property through
eminent domain, in the absence of express
statutory language, the public service commis-
sion has no duty to review and decide issues
that are inherent in the eminent domain pro-
ceeding. Sexfon v*Public Serv. Comm’n, 188 W.
Va. 305, 423 S.E.2d 914 (1992).

<Zminent domain. — Although construction

ARTICLE 13B.
COMMUNITY IMPROVEMENT ACT.

.. Sec.
~13B-1. Short title,

-13B-2. Definitions.
-13B-3. Power and authority of counties

ers, ordinance or order autho-
rizing creation of assessment
district and construction of

and municipalities relating to project. .
flood relief, wastewater snd wa.  16-18B-8. Assessment district to be a public
ter pmject.;. corporation and political subdi-

-13B-4. Determination of need and feasibil- vision; powers thereof, commu-

ity of tin ¢ nity improvement boards.
iii};t:ictma g an assessmen 16-13B-9. Provisicns for construction of a

project.

16-13B-10. Notice to property owners of as-
sessments; hearings, correcting
and laying assessments; report
on project completion; permits,

-13B-5. Notice to property owners before
creation of assessment district
and censtruction of project;
form of notice; affidavit of pub-

lication. 16-13B-11. Construction of projects; assess-
-13B-6. Petition of property owners for cre- ments; corner lots, ete.

ation of assessment district. 16-13B-12. Apportionment and assessment of
-13B-7, Receipt of petition of property own- cost.
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In addition to the expanded powers which shall be given to the public service

commission, the Legislature also concludes
public for each county commission to review
consider consolidating existing public service

that it is in the best interest of the
current technology available and
districts where it is feasible and

will not result in the interference with existing bond instruments. Further, if
such consolidation is not feasible, the Legislature finds that it is in the best
interest of the public for each county commission to review current technology
available and consider consolidating or centralizing the management of public
service districts within its county or multi-county area to achieve efficiency of

operations. The Legislature also finds that additional guidelines
imposed on the creation of new pub

should be

lic service districts and that county

commissions shall dissolve inactive public service districts as hereinafter
provided. The Legislature also finds that the public service commission shall
promulgate rules and regulations to effectuate the expanded powers given to
the commission relating to public service districts. (1953, c. 147; 1980, ¢. 60;

1986, ¢. 81.)

Authority of county commissions. — The
¢ounty courts (now county commissions) may
not supersede the authority delegated by them
to public service districts created in accordance
with the provisions of this article. Op. Att’y
Gen., June 27, 1973.

Public service district — Authority. — A
public service district, which was created only
for the purposes of furnishing water services,
has no power to condemn real estate for sewer-
age facilities. Canyon Pub. Serv. Dist. v. Tasa

§ 16-13A-1a. Jurisdiction of
sion.

Coal Co., 156 W. Va. 606, 195 5.E.2d 647 (1973).
Public service district — Purpose. — The
purpose for the creation of a public service
district may be ascertained by a review of the
order establishing the district and the history
behind the creation of the district (the notice of
hearing and hearings held prior to the creation
of the district}. Op. Att'y Gen., July 8, 1976.
Cited in State ex rel, APCO v. Gainer, 143 W.
Va. 740, 143 S.E.2d 351 (1965) Shobe v.
Latimer, 162 W. Va. 779, 253 S.E.2d 54 {1979).

the public service commis-

The jurisdiction of the public service commission relating to public service
districts shall be expanded to include the following powers, and such powers

shall be in addition to all other powers

forth in this code:

of the public service commission set

(a) To study, modify, approve, deny or amend the plans created under section
one-b [§ 16-13A-1b] of this article for consolidation or merger of public service -
districts and their facilities, personnel or administration;

(b) To petition the appropriate circuit court

for the removal of a public -

service district board member or members; and

(¢) To create by general order a sepa

rate division within the public service |

commission to provide assistance to public service districts in technological,
operational, financial and regulatory matters. (1986, c. 81)

Cited in State ex rel. Water Dev. Auth. v.
Northern Wayne County Pub. Serv. Dist., 195
W. Va. 135, 464 S.E.2d 777 (1995).
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PUBLIC SERVICE DISTRICTS

§ 16-13A-1c

ARTICLE 9A.
TOBACCO USAGE RESTRICTIONS.

§ 16-9A-4. Use of tobacco or tobacco products in certain
areas of certain public schools prohibited;

penalty.

Code of State Rules References. — To-
bacco control (2422.5a), 126 CSR 66, effective
May 13, 1898.

'§ 16-9A-8. Selling of tobacco products in vending ma-

chines prohibited except in certain places.

Code of State Rules References. — Pro-
hibiting sale of tobacco products in vending
machines, 175C8RY, effective June 1, 2001.

ARTICLE 13A.

PUBLIC SERVICE DISTRICTS FOR WATER, SEWERAGE
AND GAS SERVICES.

Sec.

16-13A-1c. General purpose of districts.

16.13A-2. Creation of districts by county com-
mission; - enlarging, reducing,
merging, or dissolving district;
consolidation; agreements, etc.;
infringing upon POWers of
county commission; filing list of
members and districts with the
secretary of state.

16-13A-3. District to be a public corporation
and political subdivision; pow-
ers thereof, public service
boards.

16-13A-5. General manager of board.

16-18A-7. Acquisition and operation of dis-
trict properties.

AT
Sec. ‘_
16-13A-8. Acquisition and purchase of public

service properties; right of emi-
pent domain; extraterritorial
powers.

16-134-9. Rules; service rates and charges;
discontinuance of service; Te-
quired water and sewer connec-
tions; lien for delinquent fees.

16-13A-14, Items included in cost of proper-
ties.

16-13A-18a. Sale, lease or rental of water,
sewer, stormwater or gas sys-
tem by district; distribution of
proceeds.

16-13A-24. Acceptance of loans, grants or tem-
porary advances.

§ 16-13A-1. Legislative findings.

Code of State Rules References, - Gov-
ernment of public service districts, 150CSR 17,
effective September 1, 1990.

§ 16-13A-1c. General purpose of districts.

Any territory constituting the whole or any part of one or more counties in
the state so situated that the construction or acquisition by purchase or
otherwise and the maintenance, operation, improvement and extension of,
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§ 16-13A-1c ' PUBLIC HEALTH

properties supplying water, sewerage or stormwater services or gas distribu-
tion services or all of these within such territory, will be conducive to the
preservation of the public health, comfort and convenience of such area, may
be constituted a public service district under and in the manner provided by
this article. The words “public service properties,” when used in this article,
shall mean and include any facility used or to be used for or in connection with:
(1) The diversion, development, pumping, impounding, treatment, storage,
distribution or furnishing of water to or for the public for industrial, public,
private or other uses (herein sometimes referred to as “water facilities™); (2) the
collection, treatment, purification or disposal of liquid or solid wastes, sewage
or industrial wastes (herein sometimes referred to as “sewer facilities” or
“landfills™); (3) the distribution or the furnishing of natural gas to the public for
industrial, public, private or other uses (herein sometimes referred to as “gas
utilities or gas system”); or (4) the collection, control or disposal of stormwater
{herein sometimes referred to as “stormwater system” or “stormwater sys-
tems”), or (5) the management, operation, maintenance and control of
stormwater and stormwater systems (herein sometimes referred to as
“stormwater management program” or “stormwater management programs”).
As used in this article “stormwater system” or “stermwater systems” means a
- stormwater system in its entirety or any integral part thereof used to collect,
control or dispose of stormwater, and includes all facilities, structures and
natural water courses used for collecting and conducting stormwater to,
through and from drainage areas to the points of final outlet including, but not
limited to, any and all of the following: Inlets, conduits, outlets, channels,
ponds, drainage easements, water quality facilities, cateh basins, ditches,
streams, gulches, flumes, culverts, siphons, retention or detention basins,
damg, fipodwalls, pipes, flood control systems, levies and pumping stations:
Provided, That the term “stormwater system” or “stormwater systems” does
not include highways, road and drainage easements, or stormwater facilities
constructed, owned or operated by the West Virginia division of highways. As
used in this article “stormwater management program” or “stormwater man-
agement programs” means those activities associated with the management,
operation, maintenance and control of stormwater and stermwater systems,
and includes, but is not limited to, public education, stormwater and surface
runoff water quality improvement, mapping, planning, flood contrel, inspec-
tion, enforeement and any other activities required by state and federal law:
Provided, however, That the term “stormwater management program” or
“stormwater management programs” does not include those activities associ-
ated with the management, operation, maintenance and control of highways,
" road and drainage easements, or stormwater facilities constructed, owned or
operated by the West Virginia division of highways without the express
agreement of the commissioner of highways. (1986, c. 81; 2002, c. 272.)

Effect of amendment of 2002. — Acts sentence; added subdivisions (4} and (5); add_ed
2002, c. 272, effective June 7, 2002, inserted “or  the last two sentences; and made minor stytis-
stormwater” following sewerage® in the first tic changes,
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§ 16-13A-2. Creation of districts by county commission;
enlarging, reducing, merging, or dissolving
district; consolidation; agreements, etc.; in-
fringing upon powers of county commission;
filing list of members and districts with the
secretary of state.

(a) The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service
district by any of the foliowing methods: (1) On its own motion by order duly
adopted, (2) upon the recommendation of the public service commission, or (3)
by petition of twenty-five percent of the registered voters who reside within the
limits of the proposed public service district within one or more counties. The
petition shall contain a description, including metes angd bounds, sufficient to
identify the territory to be embraced therein and the name of such proposed
districi: Provided, That after the effective date of this gection, no new public
service district shall be created, enlarged, reduced, merged, dissolved or
consolidated under this section without the written consent and approval of
the public service commission, which approval and consent shall be in
accordance with rules promulgated by the public service commission and may
only be requested after consent is given by the appropriate county commission
or commissions pursuant to this section. Any territory may be ir}ﬁlud‘ed
regardless of whether or not the territory includes one or more cities,
incorporated towns or other municipal corporations which own and operate
any public service properties and regardless of whether or not it includes one
or more cities, incorporated towns or other municipal corporations being
served by privately owned public service properties: Provided, however, That
the same territory shall not be included within the boundaries of more than
one public service district except where the territory or part thereof is included
within the boundaries of a separate public service district organized to supply
water, sewerage services, stormwater services or gas facilities not being
furnished within such territory or part thereof: Provided further, That no-city,
incorporated town or other municipal corporation shall be included within the
boundaries of the proposed district except upon the adoption of a resolution of
the governing body of the city, incorporated town or other municipal corpora-
tion consenting.

(b) The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county,
then the petition shall be filed in the office of the clerk of the county
commission of the county in which the major portion of the territory extends,
and a copy thereof (omitting signatures) shall be filed with each of the clerks
of the county commission of the other county or counties into which the
territory extends. The clerk of the county commission receiving such petition
shall present it to the county commission of the county at the first regular

meeting after the filing or at a special meeting called for the consideration
thereof.
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{c) When the county commission of any county enters an order on its own
motion proposing the creation, enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for the
creation is presented, as aforesaid, the county commission shall at the same
session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service
district, which date so fixed shall be not more than forty days nor less than
twenty days from the date of the action. If the territory proposed to be included
is situated in more than one county, the county commission, when fixing a date
of hearing, shall provide for notifying the county commission and clerk thereof
of each of the other counties into which the territory extends of the date so
fixed. The clerk of the county commission of each county in which any territory
in the proposed public service district is located shall cause notice of the
hearing and the time and place thereof, and setting forth a description of all of
the territory proposed to be included therein to be given by publication as a
Class I legal advertisement in compliance with the provisions of article three
(8§ 59-3-1 et seq.], chapter fifty-nine of this code, and the publication area for

“the publication shall be by publication in each city, incorporated town or
municipal corporation if available in each county in which any territory in the
proposed public service district is located. The publication shall be at least ten
days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or consolidation of the public service districts are mltlated
by petition as aforesaid, the person filing the petition shall advance or
satisfactorily indemnify the payment of the cost and expenses of publishing the
hearing notice, and otherwise the costs and expenses of the notice shall be paid
in the first instance by the county commission out of contingent funds or any
otHer finds available or made available for that purpose. In addition to the
notice required herein to be published, there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days before the hearing.

(e) All persons residing in or owning or having any interest in property in
the proposed public service district shall have an opportunity to be heard for
and against its creation, enlargement, reduction, merger, dissoluticn or
consolidation. At the hearing the county commission before which the hearing
is conducted shall consider and determine the feasibility of the creation,
enlargement, reduction, merger, dissolution or consolidation of the proposed
district. If the county commission determines that the construction or acqui-
sition by purchase or otherwise and maintenance, operation, improvement and
extension of public service properties by the public service district will be
conducive to the preservation of public health, comfort and convenience of such
area, the county commission shall by order create, enlarge, reduce, merge, .
dissolve or consolidate such public service district. If the county commission,
after due consideration, determines that the proposed district will not be
conducive to the preservation of public health, comfort or convenience of the
area or that the creation, enlargement, reduction, merger, dissolution or
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consolidation of the proposed district as set forth and described in the petition
or order is not feasible, it may refuse to enter an order creating the district or
it may enter an order amending the description of the proposed district and
create, enlarge, reduce, merge, dissolve or consolidate the district as amended.

(f) If the county commission determines that any other public service
district or districts can adequately serve the area of the proposed public service
district, whether by enlargement, reduction, merger, dissolution or consolida-
tion, it shall refuse to enter the order, but shall enter an order creating,
enlarging, reducing, merging, dissolving or consolidating the area with an
existing public service district, in accordance with rules adopted by the public
service commission for such purpose: Provided, That no enlargement of a
public service district may occur if the present or proposed physical facilities of
the public service district are determined by the appropriate county commis-
sion or the public service commission to be inadequate to provide such enlarged
service. The clerk of the county commission of each county into which any part
of such district extends shall retain in his office an authentic copy of the order
creating, enlarging, reducing, merging, dissolving or consolidating the district:
Provided, however, That within ten days after the entry of an order creating,
enlarging, reducing, merging, dissolving or consolidating a district, such order
must be filed for review and approval by the public service commission. The
public service commission shall provide a hearing in the affected county on the
matter and may approve, reject or modify the order of the county commission
if it finds it is in the best interests of the public to do so. The public service
commission shall adopt rules relating to such filings and the approval,
disapproval or modification of county commission orders for creating, enlarg-
ing, merging, dissolving or consolidating districts. The provisions of this
section shall not apply to the implementation by a county commission of an
order issued by the public service commission pursuant to this section and
section one-b {§ 16-13A-1b], of this article.

(g) The county commission may, if in its discretion it deems it necessary,
feasible and proper, enlarge the district to include additional areas, reduce the
area of the district, where facilities, equipment, service or materials have not
been extended, or dissolve the district if inactive or create or consolidate two or
more such districts. If consolidation of districts is not feasible, the county
commission may consolidate and centralize management and administration
of districts within its county or multi-county area to achieve efficiency of
operations: Provided, That where the county commission determines on its
own motion by order entered of record, or there is a petition to enlarge the
district, merge and consolidate districts, or the management and administra-
tion thereof, reduce the area of the district or dissolve the district if inactive,
all of the applicable provisions of this article providing for hearing, notice of
hearing and approval by the public service commission shall apply. The
commission shall at all times attempt to bring about the enlargement or
merger of existing public service districts in order to provide increased services
and to eliminate the need for creation of new public service districts in those
areas which are not currently serviced by a public service district: Provided,
however, That where two or more public service districts are consolidated
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pursuant to this section, any rate differentials may continue for the period of
bonded indebtedness incurred prior to consolidation. The districts may not
enter into any agreement, contract or covenant that infringes upon, impairs,
abridges or usurps the duties, rights or powers of the county commission, as set
forth in this article, or conflicts with any provision of this article.

(h) A list of all districts and their current board members shall be filed by
the county commission with the secretary of state and the public service
commission by the first day of July of each year. (1953, ¢. 147; 1965, c. 134
1967, ¢. 105; 1975, c. 140; 1980, c. 60; 1981, c. 124; 1986, c. 81; 1995, c. 125;
2002, ¢. 272.)

Effect of amendment of 2002, — Acts (1), and inserted “stormwater services” near the
2002, c. 272, effective June 7, 2002, in {a), middle of the last sentence.
capitalized “On” at the beginning of subdivision

§ 16-13A-3. District to be a public corporation and politi-
cal subdivision; powers thereof; public service
boards.

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,
but without any power to levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in its corporate name,
and may sue, may be sued, may adopt an official seal and may enter into
contracts necessary or incidental to its purposes, including contracts with any
city, incorporated town or other municipal corporation located within or
without its boundaries for furnishing wholesale supply of water for the
distribution system of the city, town or other municipal corporation, or for
furnishing stormwater services for the city, town or other municipal corpora-
tion, and contract for the operation, maintenance, servicing, repair and
extension of any properties owned by it or for the operation and improvement
or extension by the district of all or any part of the existing municipally owned
public service properties of any city, incorperated town or other municipal
corporation included within the district: Provided, That no contract shall
extend beyond a maximum of forty years, but provisions may be included
therein for a renewal or successive renewals thereof and shall conform to and
comply with the rights of the holders of any outstanding bonds issued by the
municipalities for the public service properties.

The powers of each public service district shall be vested in and exerciged by
a public service board consisting of not less than three members, who shall be
persons residing within the district, who possess certain educational, business
or work experience which will be conducive to operating a public service
district. Each board member shall, within six months of taking office, success-
fully complete the training program to be established and administered by the
public service commission in conjunction with the division of environmental
protection and the bureau of public health. Board members shall not be or
become pecuniarily interested, directly or indirectly, in the proceeds of any
contract or service, or in furnishing any supplies or materials to the district nor
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shall a former board member be hired by the district in any capacity within a
minimum of twelve months after board member’s term has expired or such
board member has resigned from the district board. The members shall be
appointed in the following manner:

Each city, incorporated town or other municipal corporation having a
population of more than three thousand but less than eighteen thousand is
entitled to appoint one member of the board, and each city, incorporated town
or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for
each additional eighteen thousand population. The members of the board
representing such cities, incorporated towns or other municipal corporations
shall be residents thereof and shall be appointed by a resolution of the
governing bodies thereof and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission
which entered the order creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of
members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or
exceeds three, then no further members shall be appointed to the board and
the members so appointed are the board of the district except in cases of
merger or consclidation where the number of board members may equal five.

If no city, incorporated town or other municipal corporation having a
population of more than three thousand is included within the district, then
the county commission which entered the order creating the district shall
appoint three members of the board, who are persons residing within the
district and residing within the state of West Virginia, which three members
become members of the board of the district without any further act or
proceedings except in cases of merger or consolidation where the number of
board members may equal five.

If the number of members of the board appointed by the governing bodies of
cities, incorporated towns or other municipal corporations included within the
district is less than three, then the county commission which entered the order
creating the district shall appoint such additional member or members of the
board, who are persons residing within the district, as is necessary to make the
number of members of the board equal three except in cases of merger or
consolidation where the number of board members may equal five, and the
member or members appointed by the governing bodies of the cities, incorpo-
rated towns or other municipal corporations included within the district and
the additional member or members appointed by the county commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or more public service districts.

The population of any city, incorporated town or other municipal corpora-
tion, for the purpose of determining the number of members of the board, if
any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporation in the
last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a
district is consolidated or merged pursuant to section two [§ 16-13A-2] of this
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article, the terms of office of the existing board members shall end on the
effective date of the merger or consolidation. The county commission shall
appoint a new board according to rules promulgated by the public service
commission. Whenever districts are consolidated or merged no provision of this
code prohibits the expansion of membership on the new board to five.

The respective terms of office of the members of the first board shall be fixed
by the county commission and shall be as equally divided as may be, that is
approximately one third of the members for a term of two years, a like number
for a term of four years, the term of the remaining member or members for six
years, from the first day of the month during which the appointments are
made. The first members of the board appointed as aforesaid shall meet at the
office of the clerk of the county commission which entered the order creating
the district as soon as practicable after the appointments and shall qualify by
taking an oath of office: Provided, That any member or members of the board
may be removed from their respective office as provided in section three-a
[§ 16-13A-3al of this article.

Any vacancy shall be filled for the unexpired term within thirty days,
otherwise successor members of the board shall be appointed for terms of six
years and the terms of office shall continue until successors have been
appointed and qualified. All successor members shall be appointed in the same
manner as the member succeeded was appointed. The district shall provide to
the public service commission, within thirty days of the appointment, the
following information: The new board member’s name, home address, home
and office phone numbers, date of appointment, length of term, who the new
member replaces and if the new appointee has previously served on the board.
The public service commission shall notify each new board member of the legal
obligation to attend training as prescribed in this section.

The board shall organize within thirty days following the first appointments
and annually thereafter at its first meeting after the first day of January of
each year by selecting one of its members to serve as chair and by appointing
a secretary and a treasurer who need not be members of the board, The
secretary shall keep a record of all proceedings of the board which shall be
available for inspection as other public records. Duplicate records shall be filed
with the county commission and shall include the minutes of all board
meetings. The treasurer is lawful custodian of all funds of the public service
district and shall pay same out on orders authorized or approved by the board.
The secretary and treasurer shall perform other duties appertaining to the
affairs of the district and shall receive salaries as shall be prescribed by the
board. The treasurer shall furnish bond in an amount to be fixed by the board
for the use and benefit of the district.

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its books and
records pertaining to the district’s operation, finances and affairs, for inspec-
tion and audit. The board shall meet at least monthly. (1953, ¢. 147; 1965, c.
134; 1971, . 72; 1981, c. 124; 1983, c. 166; 1986, c. 81; 1994, c. 61; 1997, ¢. 159;
2002, c. 272))
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Effect of amendment of 2002, — Acts town or other municipal corperation” in the
2002, c. 272, effective June 7, 2002, inserted “or  second sentence of the first paragraph.
for furnishing stormwater services for the city,

§ 16-13A-5. General manager of board.

The board may employ a general manager to serve a term of not more than
five years and until his or her successor is employed, and his or her
compensation shall be fixed by resolution of the board. Such general manager
shall devote all or the required portion of his or her time to the affairs of the
district and may employ, discharge and fix the compensation of all employees
of the district, except as in this article otherwise provided, and he or she shall
perform and exercise such other powers and duties as may be conferred upen
him or her by the board.

Such general manager shall be chosen without regard to his or her political
affiliations and upon the sole basis of his or her administrative and technical
qualifications to manage public service properties and affairs of the district
and he or she may be discharged only upon the affirmative vote of two thirds
of the board. Such general manager need not be a resident of the district at the
time he or she is chosen. Such general manager may not be a member of the
board but shall be an employee of the board.

The board of any public service district which purchases water, sewer or
stormwater service from a municipal water, sewer or stormwater system or
another public service district may, as an alternative to hiring its own general
manager, elect to permit the general manager of the municipal water, sewer’or
stormwater system or public service district from which such water, sewer or
stormwater service is purchased provide professional management to the
district, if the appropriate municipality or public service board agrees to
provide such assistance. The general manager shall receive reasonable com-
pensation for such service. (1953, c. 147; 1981, c. 124; 1986, c. 81; 2002, c. 272

Effect of amendment of 2002. — Acts third paragraph, and made minor stylistic
2002, ¢. 272, effective June 7, 2002, inserted “or  changes.
stormwater” following “sewer” four times in the

§ 16-13A-7. Acquisition and operation of district proper-
ties.

The board of such districts shall have the supervision and control of all
public service properties acquired or constructed by the district, and shall have
the power, and it shall be its duty, to maintain, operate, extend and improve
the same, including, but not limited to, those activities necessary to comply
with all federal and state requirements, including water quality improvement
activities. All contracts involving the expenditure by the district of more than
fifteen thousand dollars for construction work or for the purchase of equipment
and improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class 1 legal advertisement
in compliance with the provision of article three [§§ 59-3-1 et seq.], chapter
fifty-nine of this code, and the publication area for such publication shall be as
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specified in section two [§ 16-13A-2] of this article in the county or counties in
which the district is located. The publication shall not be less than ten days
prior to the making of any such contract. To the extent allowed by law, in-state
contractors shall be given first priority in awarding public service district
contracts. It shall be the duty of the board to ensure that local in-state labor
shall be utilized to thé greatest extent possible when hiring laborers for public
service district construction or maintenance repair jobs. It shall further be the
duty of the board to encourage contractors to use American made products in
their censtruction to the extent possible. Any obligations incurred of any kind
or character shall not in any event constitute or be deemed an indebtedness
within the meaning of any of the provisions or limitations of the constitution,
but all such obligations shall be payable solely and only out of revenues derived .
from the operation of the public service properties of the district or from
proceeds of bonds issued as hereinafter provided. No continuing contract for
the purchase of materials or supplies or for furnishing the district with
electrical energy or power shall be entered into for a longer period than fifteen
years. (1953, c. 147; 1967, c. 105; 1981, c. 124; 1982, c. 24; 1986, ¢, 81, 1997 .
159; 2002, c. 272)

Effect of amendment of 2002. — Acts necessary to comply with all federal and state
2002, c. 272, effective June 7, 2002, added requirements, including water quality improve-
“including, but not limited to, those activities ment activities” to the end of the first sentence.

§ 16-13A-8. Acquisition and purchase of public service
properties; right of eminent domain; extrater-
ritorial powers.

"I‘he board may acquire any publicly or privately owned public service
propertles located within the boundaries of the district regardless of whether
or not all or any part of such properties are located within the corporate limits
of any city, incorporated town or other municipal corporation included within
the district and may purchase and acquire all rights and franchises and any
and all property within or outside the district necessary or incidental to the
purpose of the district.

The board may construct any public service properties within or outside the
district necessary or incidental to its purposes and each such district may
acquire, construct, maintain and operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundaries of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities, stormwater
facilities or gas facilities or all of these, then the district may not acquire,
construct, establish, improve or extend any public service properties of the
same kind within such city, incorporated towns or other municipal corpora-
tions or the adjacent unincorporated territory served by such cities, incorpo-
rated towns or other municipal corporations, except upon the approval of the
public service commission, the consent of such cities, incorporated towns or
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other municipal corporations and in conformity and compliance with the rights
of the holders of any revenue bonds or obligations theretofore issued by such
cities, incorporated towns or other municipal corporations then outstanding
and in accordance with the ordinance, resolution or other proceedings which
authorize the issuance of such revenue bonds or obligations.

Whenever such district has constructed, acquired or established water
facilities, sewer facilities, a stormwater system, stormwater management
program or gas facilities for water, sewer, stormwater or gas services within
any city, incorporated town or other municipal corporation included within a
district, then such city, incorporated town or other municipal corporation may
not thereafter construct, acquire or establish any facilities of the same kind
within such city, incorporated town or other municipal corporation without the
consent of such distriet,

For the purpose of acquiring any public service properties or lands, rights or
easements deemed necessary or incidental for the purposes of the district, each
such district has the right of eminent domain to the same extent and to be
exercised in the same manner as now or hereafter provided by law for such
right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That the power of eminent domain provided in this
section does not extend to highways, road and drainage easements, or
stormwater facilities constructed, owned or operated by the West Virginia
division' of highways without the express agreement of the commissipner, of
highways: Provided, however, That such board may not acguire all or any
substantial part of a privately owned waterworks system unless and until
authorized so to do by the public service commission of West Virginia, and that
this section shall not be construed to authorize any district to acquire through
condemnation proceedings either in whole or substantial part an existing
privately owned waterworks plant or system or gas facilities located in or
furnishing water or gas service within such district or extensions made or to be
made by it in territory contiguous to such existing plant or system, nor may
any such board construct or extend its public service properties to supply its
services into areas served by or in competition with existing waterworks or gas
facilities or extensions made or to be made in territory contiguous to such
existing plant or system by the owner thereof. (1953, ¢. 147; 1980, ¢. 60; 1981,
c. 124; 2002, ¢. 272.)

Effect of amendment of 2002. — Acts  system, stormwater management program” fol-
2002, ¢ 272, effective June 7, 2002, in the lowing “sewer facilities” and “stormwater” pre-
second paragraph, inserted “stormwater facili- ceding “or gas services”™; in the last paragraph,
ties” following “sewer facilities” in the proviso; added a new firs{ proviso and redesignated the
in the third paragraph, inseried “a stormwater  former first proviso as the second.

§ 16-13A-9. Rules; service rates and charges; discontinu-
ance of service; required water and sewer con-
nections; lien for delinquent fees.

The board may make, enact and enforce all needful rules in connection with
the acquisition, construction, improvement, extension, management, mainte-
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nance, operation, care, protection and the use of any public service properties
owned or controlled by the district, and the board shall establish rates, fees
and charges for the services and facilities it furnishes, which shall be sufficient
at all times, notwithstanding the provisions of any other law or laws, to pay the
cost of maintenance, operation and depreciation of such public service proper-
ties and principal of and interest on all bonds issued, other obligations
incurred under the provisions of this article and all reserve or other payments
provided for in the proceedings which authorized the issuance of any bonds
hereunder. The schedule of such rates, fees and charges may be based upon
either (a) the consumption of water or gas on premises connected with such
facilities, taking into consideration domestic, commercial, industrial and
public use of water and gas; or (b) the number and kind of fixtures connected
with such facilities located on the various premises; or (¢) the number of
persons served by such facilities; or (d) any combination thereof} or (e) may be
determined on any other basis or classification which the board may determine
to be fair and reasonable, taking into consideration the location of the premises
served and the nature and extent of the services and facilities furnished.
However, no rates, fees or charges for stormwater services may be assessed
against highways, road and drainage easements, or stormwater facilities
constructed, owned or operated by the West Virginia division of highways.
Where water, sewer, stormwater or gas services, or any combination thereof,
are all furnished to any premises, the schedule of charges may be billed as a
single amount for the aggregate thereof. The board shall require all users of
services and facilities furnished by the district to designate on every applica-
tion for service whether the applicant is a tenant or an owner of the premises
to be served. If the applicant is a tenant, he or she shall state the name and
address of the owner or owners of the premises to be served by the district. All
new applicants for service shall deposit a minimum of fifty dollars with the
district to secure the payment of service rates, fees and charges in the event
they become delinquent as provided in this section. In any case where a deposit
1s forfeited to pay service rates, fees and charges which were delinguent at the
time of disconnection or termination of service, no reconnection or reinstate-
ment of service may be made by the district until another minimum deposit of
fifty dollars has been remitted to the district. Whenever any rates, fees, rentals
or charges for services or facilities furnished remain unpaid for a period of
thirty days after the same become due and payable, the property and the
owner thereof, as well as the user of the services and facilities provided are
delinquent and the owner, user and property are liable at law until such time
as all such rates, fees and charges are fully paid: Provided, That the property
owner shall be given notice of any said delinquency by certified mail, return
receipt requested. The board may, under reasonable rules promulgated by the
public service commission, shut off and discontinue water or gas services to all
delinquent users of either water or gas facilities, or both: Provided, however,
That upon written request of the owner or owners of the premises, the board
shall shut off and discontinue water and gas services where any rates, fees,
rentals, or charges for services or facilities remain unpaid by the user of the
premises for a period of sixty days after the same became due and payable.
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PUBLIC SERVICE DISTRICTS § 16-13A-9

In the event that any publicly or privately owned utility, city, incorporated
town, other municipal corporation or other public service district included
within the district owns and operates separately either water facilities or
sewer facilities, and the district owns and operates the other kind of facilities,
either water or sewer, as the case may be, then the district and such publicly
or privately owned utility, city, incorporated town or other municipal corpora-
tion or other public service district shall covenant and contract with each other
to shut off and discontinue the supplying of water service for the nonpayment
of sewer service fees and charges: Provided, That any contracts entered into by
a public service district pursuant to this section shall be submitted to the
_public service commission for approval. Any public service district providing
water and sewer service to its customers has the right to termimate water
service for delinquency in payment of either water or sewer bills. Where one
public service district is providing sewer service and another public service
district or a municipality included within the boundaries of the sewer district
is providing water service, and the district providing sewer service experiences
a delinquency in payment, the district or the municipality included within the
boundaries of the sewer district that is providing water service, upon the
reguest of the district providing sewer service to the delinquent account, shall
terminate its water service to the customer having the delinquent sewer
account: Provided, however, That any termination of water service must
comply with all rules and orders of the public gervice commission. - 4

Any district furnishing sewer facilities within the district may require, or
may by petition to the circuit court of the county in which the property is
located, compel or may require the bureau of public health to compel all
owners, tenants or occupants of any houses, dwellings and buildings located
near any such sewer facilities, where sewage will flow by gravity or be
transported by such other methods approved by the bureau of public health
including, but not limited to, vacuum and pressure systems, approved under
the provisions of section nine (§ 16-1-9], article one, chapter sixteen of this
code, from such houses, dwellings or buildings into such sewer facilities, to
connect with and use such sewer facilities, and to cease the use of all other
means for the collection, treatment and disposal of sewage and waste matters
from such houses, dwellings and buildings where there is such gravity flow or
transportation by such other methods approved by the bureau of public health
including, but not limited to, vacuum and pressure systems, approved under
the provisions of section nine, article one, chapter sixteen of this code, and such
houses, dwellings and buildings can be adequately served by the sewer
facilities of the district, and it is hereby found, determined and declared that
the mandatory use of such sewer facilities provided for in this paragraph is
necessary and essential for the health and welfare of the inhabitants and
residents of such districts and of the state: Provided, That if the public service
district determines that the property owner must connect with the sewer
facilities even when sewage from such dwellings may not flow to the main line
by gravity and the property owner must incur costs for any changes in the
existing dwellings’ exterior plumbing in order to connect to the main sewer
line, the public service district board shall authorize the district to pay all
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reasonable costs for such changes in the exterior plumbing, including, but not
limited to, installation, operation, maintenance and purchase of a pump, or
any other method approved by the bureau of public health; maintenance and
operation costs for such extra installation should be reflected in the users
charge for approval of the public service commission. The circuit court shall
adjudicate the merits of such petition by summary hearing to be held not later
than thirty days after service of petition to the appropriate owners, tenants or
occupants.

Whenever any district has made available sewer facilities to any owner,
tenant or occupant of any house, dwelling or building located near such sewer
facility, and the engineer for the district has certified that such sewer facilities
are available to and are adequate to serve such owner, tenant or occupant, and
sewage will flow by gravity or be transported by such other methods approved
by the bureau of public health from such house, dwelling or building into such
sewer facilities, the district may charge, and such owner, tenant or occupant
shall pay the rates and charges for services established under this article only
after thirty-day notice of the availability of the facilities has been received by
the owner.

Whenever any district has made available a stormwater system to any
owner, tenant or occupant of any real property located near such stormwater
system, and where stormwater from such real property affects or drains into
such stormwater system, it is hereby found, determined and declared that such
owner, tenant or occupant is being served by such stormwater system, and it
ig further hereby found, determined and declared that the mandatory usé of
such stormwater system is necessary and essential for the health and welfare
of the inhabitants and residents of such district and of the state. The district
may charge, and such owner, tenant or occupant shall pay the rates, fees and
charges for stormwater services established under this article only after
thirty-day notice of the availability of the stormwater system has been received
by the owner.

All delinquent fees, rates and charges of the district for either water
facilities, sewer facilities, stormwater systems or stormwater management
systems or gas facilities are liens on the premises served of equal dignity, rank
and priority with the lien on such premises of state, county, school and
municipal taxes. In addition to the other remedies provided in this section,
public service districts are hereby granted a deferral of filing fees or other fees
and costs incidental to the bringing and maintenance of an action in magis-
trate court for the collection of delinquent water, sewer, stormwater or gas
bills. If the district collects the delinquent account, plus reasonable costs, from
its customer or other responsible party, the district shall pay to the magistrate
the normal filing fee and reasonable costs which were previously deferred. In
addition, each public service district may exchange with other public service
districts a list of delinquent accounts.

Anything in this section to the contrary notwithstanding, any establish-
ment, as defined in section three [§ 22-11-3), article eleven, chapter twenty-
two, now or hereafter operating its own sewage disposal system pursuant to a
permit issued by the division of environmental protection, as prescribed by
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section eleven [§ 22-11-11}, article eleven, chapter .twenty-two of this code, 18
exempt from the provisions of this section. (1953, c. 147; 1965, c. 134; 1980, c.
60; 1981, c. 124; 1986, c. 81; 1988, c. 174; 1994, c. 61; 2002, ¢. 272.)

Code of State Rules References. — Rules
and regulations for the government of gas utili-
ties and gas pipeline safety, 150CSR 4, effective
July 21, 1996.

Rules and regulations for the government of
sewer utilities, 150CSR5, effective January 2,
1996.

Rules and regulations for the government of
telephone utilities, 160 CSRAE, effective October
10, 2000.

Rules and regulations for the government of
water utilities, 150CSR 7, effective February 5,
1986.

Effect of amendment of 2002. — Acts

2002, c. 272, effective June 7, 2002, inserted
“faes” following “rates” throughout the section;
in the first paragraph, deleted “and regula-
tions” following “needful rules” in the first sen-
tence, inserted a new third sentence, substi-
tuted “Where water, sewer, stormwater or gas
services, or any combination thereof” for
“Where water, sewer and gas services” in the
present fourth sentence; inserted the fifth para-
graph; in the present sixth paragraph, inserted
“stormwater systems or stormwater manage-
ment systems” following “sewer facilities” and
“stormwater” preceding “or gas bills” in the first
sentence.

§ 16-13A-14. Items included in cost of properties.

The cost of any public service properties acquired under the provisions of
this article shall be deemed to include the cost of the acquisition or construc-
tion thereof, the cost of all property rights, easements and franchises deemed
necessary or convenient therefor and for the improvements and extensions
thereto; for stormwater systems and associated stormwater mapagement
programs, those activities which include, but are not limited to, water quality
improvement activities necessary to comply with all federal and state require-
ments; interest upon bonds prior to and during construction or acquisition and
for six months after completion of construction or of acquisition of the
improvements and extensions; engineering, fiscal agents and legal expenses;
expenses for estimates of cost and of revenues, expenses for plans, specifica-
tions and surveys; other expenses necessary or incident to determining the
feasibility or practicability of the enterprise, administrative expense, and such
other expenses as may be necessary or incident to the financing herein
authorized, and the construction or acquisition of the properties and the
placing of same in operation, and the performance of the things herein
required or permitted, in connection with any thereof. (1953, c. 147; 2002, c.
272.)

Effect of amendment of 2002, — Acts
2002, c. 272, effective June 7, 2002, inserted

“for stormwater systems ... federal and state
requirements” following the first phrase.

§ 16-13A-18a. Sale, lease or rental of water, sewenr,
stormwater or gas system by district; distribu-
tion of proceeds.

In any case where a public service district owns a water, sewer, stormwater
or gas system, and a majority of not less than sixty percent of the members of
the public service hoard thereof deem it for the best interests of the district to
sell, lease or rent such water, sewer, stormmwater or gas system to any
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municipality or privately-owned water, sewer, stormwater or gas system, or to
any water, sewer, stormwater or gas system owned by an adjacent public
service district, the board may so sell, lease or rent such water, sewer,
stormwater or gas system upon such terms and conditions as said board, in its
discretion, considers in the best interests of the district: Provided, That such
sale, leasing or rental may be made only upon: (1) The publication of notice of
a hearing before the board of the public service district, as a Class I legal
advertisement in compliance with the provisions of article three [§§ 59-3-1 et
seq.], chapter fifty-nine of this code, in a newspaper published and of general
circulation in the county or counties wherein the district is located, such
publication to be made not earlier than twenty days and not later than seven
days prior to the hearing; (2) approval by the county commission or commis-
sions of the county or counties in which the district operates; and (3) approval
by the public service commission of West Virginia.

In the event of any such sale, the proceeds thereof, if any, remaining after
payment of all outstanding bonds and other obligations of the district, shall be
ratably distributed to any persons who have made contributions in aid of
construction of such water, sewer, stormwater or gas system, such distribution
not to exceed the actual amount of any such contribution, without interest, and
any balance of funds thereafter remaining shall be paid to the county
commission of the county in which the major portion of such water, sewer,
stormwater or gas system is located to be placed in the general funds of such
county commission. (1963, c. 75; 1981, c. 124; 1986, c. 81; 1997, c. 160; 2002, c.
272.)

Effect of amendment of 2002. — Acts “stormwater” following “sewer” in the section
2002, c. 272, effective June 7, 2002, inserted  heading and throughout the section.

§, 16-13A-24. Acceptance of loans, grants or temporary ad-
vances.

Any public service district created pursuant to the provisions of this article
is authorized and empowered to accept loans or grants and procure loans or
temporary advances evidenced by notes or other negotiable instruments issued
in the manner, and subject to the privileges and limitations, set forth with
respect to bonds authorized to be issued under the provisions of this article, for
the purpose of paying part or all of the cost of construction or acguisition of
water systems, sewage systems, stormwater systems or stormwater manage-
ment systems or gas facilities, or all of these, and the other purposes herein
authorized, from any authorized agency or from the United States of America
or any federal or public agency or department of the United States or any
private agency, corporation or individual, which loans or temporary advances,
including the interest thereon, may be repaid out of the proceeds of the bonds
authorized to be issued under the provisions of this article, the revenues of the
said water system, sewage system, stormwater system or associated
stormwater management system or gas facilities, or grants to the public
service district from any authorized agency or from the United States of
America or any federal or public agency or department of the United States or
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from any private agency, corporation or individual or from any combination of
such sources of payment, and to enter into the necessary contracts and
agreements to carry out the purposes hereof with any authorized agency or the
. United States of America or any federal or public agency or department of the
United States, or with any private agency, corporation or individual. Any other
provisions of this article to the contrary notwithstanding, interest on any such
joans or temporary advances may be paid from the proceeds thereof until the
maturity of such notes or other negotiable instrument. (1958, c. 14; 1980, c. 60;
1981, c. 124; 1986, ¢. 118; 2002, . 272.)

Effect of amendment of 2002. — Acts ment systems” and “stormwater system or as-
2002, c. 272, effective June 7, 9002, inserted  soeiated stormwater management system”.
sstormwater systems or stormwaier manage-

ARTICLE 13C.

" DRINKING WATER TREATMENT REVOLVING FUND
' : ACT.

§ 16-13C-2. Designation of division of health as state in-
strumentality; rules; small systems; disadvan-

taged communities.
. AR
Code of State Rules References. — Drink- Public water systems capacity developinent,

ing water treatment revolving fund, 64 CSR42, . &4 CSR 61, effective May 14, 1999.
effective June 1, 1998.

ARTICLE 19.
ANATOMICAL GIFT ACT.

Sec.

16-16-2. Making, amending, reveking, and re-
fusing to make anatomical gifts
by individual.

§ 16-19-2. Making, amending, revoking, and refusing to
‘make anatomical gifts by individual.

(a) An individual who is at Jeast eighteen years of age may: :

(1) Make an anatomical gift for any of the purposes stated in subsection (a),
section six [16-19-6] of this article; :

(2) Limit an anatomical gift to one or more of those purposes; or

(3) Refuse to make an anatomical gift. '

(b) An anatomical gift may be made only by a document of gift signed by the
donor. If the donor is unable to sign a document of gift and intends to make an
anatomical gift, the document of gift must be signed by another individual and
by two witnesses, all of whom have signed at the direction and in the presence
of the donor and of each other, and state that it has been so signed.
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§ 31-15-31 CORPORATIONS

§ 31-15-31. Foreign trade zones; authority approval.

Any public corporation located in the state is hereby authorized to apply for,
develop, maintain and operate a foreign trade zone in the state pursuant to
and in accordance with all applicable provisions of federal law: Provided, That
any public corporation desiring to apply for or develop a foreign trade zone
must first receive the approval of the authority. (1989, c. 54.)

§ 31-15-32. Severability.

If any section, subsection, subdivision, subparagraph, sentence or clause of
this article is adjudged to be unconstitutional or invalid, such adjudication
shall not affect the validity of the remaining portions of this article, and, to this
end, the provisions of this article are hereby declared to be severable. (1989, ¢.
54.)

§ 31-15-33. Construction.

The provisions of this article are remedial and shall be liberally construed
and applied so as to promote the purposes set out in section three [§ 31-15-3}
of this article. (1989, c. 54.)

ARTICLE 15A.
WEST VIRGINIA INFRASTRUCTURE AND JOBS
DEVELOPMENT COUNCIL.
Sec. : Sec.
31-15A-1. Shert title. 31-15A-9. Infrastructure fund; deposits in
31-15A-2. Definitions. fund; disbursements to provide
31-15A-3. West Virginia infrastructure and loans, loan guarantees, grants
jobs development council con- and other assistance; loans,
tinued; members of council; loan guarantees, grants and

other assistance shall be subject
to assistance agreements.
31-15A-10. Recommendations by council for
expenditures of funds by loan,
grant or for engineering assis-

staff of couneil.

31-15A-4. Development of guidelines and pre-
liminary application for funding
assistance,

31-15A-5. Requirements for project funding

tance.

assistance; review of project 31.15A-11, Reservation of funds for projects

preliminary  applications by and infrastructure projects.

council. 31-15A-12. Additional powers of water devel-
31-15A-6. Powers, duties and responsibilities opment authority.

of the council generally; compre-  31.15A-13. Prohibition on funds inuring to the

hensive assessment. benefit of or being distributable
31-15A-7. Current and prospective planning; to water development board;

roads and highways; report to transactions between the water

division of highways. development board and officers
31-15A-8. Exzemption of certain emergency having certain interests in such

projects from certificate of pub- iransactions.

lic convenience and necessity 31-15A-14. Termination or dissclution.
requirements; review of certain  31-15A-15. Projects not to be considered public

emergency projects by public improvements; competitive bid
service comunission; and exemp- requirements.
tion for North Fork Hughes 31-15A-16. Dedication of severance tax pro-

River watershed project. ceeds.
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Sec. Sec.

31-15A-17. Water development autherity em- revenue bondholders or
powered to issue infrastructure noteholders and trustees.
revenue bonds and refunding 31-15A-20. Infrastructure revenue bonds law-
bonds; creation of infrastruc- ful investments,

ture revenue debt service fund; 3135421, Purchase and cancellation of infra-
funding of infrastructure rev- structure revenue bonds.

enue debt service fund; require- 31-15A-22. Refunding revenue bonds.

:;;nets and manner of such issu- 31-15A-23. Infrastructure revenue bonds not

31-15A-18. Trustee for holders of infrastruc- debt ofstate,lt_:o.u;ty, I;:;.n icipal-
ture revenue bonds; contents of 1ty or any political subdivision.
trust agreement, 31-15A-24. Infrastructure revenue bonds ex-

31-15A-19. Legal remedies of infrastructure empt from taxation.

§ 31-15A-1. Short title.

This article shall be known and may be cited as the “West Virginia
Infrastructure and Jobs Development Act.” (1994, 1st Ex. Sess., ¢. 26.)

Cited in State ex rel. Cooper v. Caperton, 196
W. Va. 208, 470 3.E.2d 162 {1996).

§ 31-15A-2. Definitions.

For purposes of this article:

{a} “Bond” or “infrastructure revenue bond” means a revenue bond, note, or
other obligation issued by the water development authority pursuant to this
article, including bonds to refund such bonds and notes to renew such notes,
and notes in anticipation of and payable from the proceeds of such bonds.

(b} “Code” means the code of West Virginia, one thousand nine hundred
thirty-one, as amended; o . ‘

(¢} “Cest” means, as applied to any project to be financed, in whole or in part,
with infrastructure revenues or funds otherwise provided pursuant to this
article, the cost of planning, acquisition, improvement and construction of the
project; the cost of preliminary design and analysis, surveys, borings; the cost
of environmental, financial, market and engineering feasibility studies, assess-
ments, applications, approvals, submissions or clearances; the cost of prepa-
ration of plans and specifications and other engineering services; the cost of
acquisition of all land, rights-of-way, property rights, easements, franchise
rights and any other interests required for the acquisition, repair, improve-
ment or construction of the project; the cost of demolishing or removing any
buildings or structures on land so acquired, including the cost of acquiring any
lands to which buildings or structures may be moved; the cost of excavation,
grading, shaping or treatment of earth, demolishing or removing any buildings
or structures; the cost of constructing any buildings or other improvements;
the cost of all pumps, tanks, vehicles, apparatus and other machinery,
furnishings and equipment; loan or origination fees and all finance charges
and interest incurred prior to and during the construction and for no more than
six months after completion of construction; the cost of all legal services and
expenses; the cost of all plans, specifications, surveys and estimates of cost; all
working capital and other expenses necessary or incident to determining the
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feasibility or practicability of acquiring, repairing, improving or constructing
any project; the cost of placing any project in operation; and all other costs and
expenses of any kind or nature incurred or to be incurred by the project sponsor
developing the project that are reasonable and necessary for carrying out all
works and undertakings necessary or incident to the accomplishment of any
project: Provided, That costs shall not include any amounts related to the
ongoing operations of the owner or operator, depreciation thereof or any other
cost which the council or the water development authority has not determined
to be consistent with the purposes and objectives of this article;

(d) “Council” means the West Virginia infrastructure and jobs development
council created in section three [§ 31-15A-3] of this article;

(e) “Division of environmental protection” means the division of environ-
mental protection established under article one [§§ 22-1-1 et seq.], chapter
twenty-two of thig code, or any successor to all or any substantial part of its
powers and duties;

(f) “Division of health” means the division of health created in article one
[§§ 16-1-1 et seq.], chapter sixteen of this code, or any successor to all or any
substantial part of its powers and duties;

(g) “Economic development authority” means the economic development
authority established under article fifteen {§§ 31-15-1 et seq.], chapter thirty-
one of the code, or any successor to all or any substantial part of its powers and
duties;

(h) “Emergency project” means a project which the council has determined:
(1) Is essential to the immediate economic development of an area of the state;
and (2) will not likely be developed in that area if construction of the project is
not commenced immediately; ‘

(i) “Governmental agency” means any county, municipality; watershed
improvement district; assessment district; soil conservation district; sanitary
district; public service district; drainage district; regional governmental au-
thority and any other state governmental agency, entity, political subdivision
or public corporation or agency authorized to acquire, construct or operate
water or wastewater facilities or infrastructure projects;

(j) “Housing development fund” means the West Virginia housing develop-
ment fund established under article eighteen [§§ 31-18-1 et seq.] of this

chapter, or any successor to all or any substantial part of its powers and duties;
" (k) “Infrastructure fund” means the West Virginia infrastructure fund
created and established in section nine [§ 31-15A-9] of this article;

(/) “Infrastructure project” means a project in the state which the council
determines is likely to foster and enhance economic growth and development
in the area of the state in which the project is developed, for commercial,
industrial, community imprevement or preservation or other proper purposes,
including, without limitation, tourism and recreational housing, land, air or
water transportation facilities and bridges, industrial or commercial projects
and facilities, mail order, warehouses, wholesale and retail sales facilities and
other real and personal properties, including facilities owned or leased by this
state or any other project sponsor, and includes, without limitation: (1) The
process of acquiring, holding, operating, planning, financing, demolition,
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construction, improving, expanding, renovation, leasing or otherwise disposing
of the project or any part thereof or interest therein; and (2) preparing land for
construction and making, installing or constructing improvements on the land,
including water or wastewater facilities or any part thereof, steam, gas,

~ telephone and telecommunications and electric lines and installations, roads,

bridges, railroad spurs, buildings, docking and shipping facilities, curbs,
gutters, sidewalks, and drainage and fiood control facilities, whether on or off
the site;

(m) “Infrastructure revenue” means all amounts appropriated by the Leg-
islature; all amounts deposited into the infrastructure fund; any amounts
received, directly or indirectly, from any source for the use of all or any part of
any project completed pursuant to this article; and any other amounts received
by the state treasurer, council or the water development authority for the
purposes of this article;

(n} “Need of the project sponsors” means there is a public need for a project.
The council shall construe a population increase evidenced by the last two
decennial censuses in a county in which a project is proposed, as a factor
supporting the conclusion that a need exists for projects in that county:

(0) “Project” means any wastewater facility, water facility project or any
combination thereof, constructed or operated or to be constructed or operated
by a project sponsor;

(p) “Project sponsor” means any governmental agency or person, or any
combination thereof, including, but not limited to, any public utility, which
intends to plan, acquire, construct, improve or otherwise develop a project;

(q) “Public service commission” means the public service commission of
West Virginia created and established under section three {§ 24-1-3], article
one, chapter twenty-four of this code, or any successor to all or any substantial
part of its powers and duties;

(r) “Person” means any individual, corporatlon partnership, association,
limited liability company or any other form of business organization;

(s) “Public utility” means any person or persons, or association of persons,
however associated, whether incorporated or not, including, without limita-
tion, any governmental agency, operating a wastewater facility or water
facility as a public service, which is regulated by the public service commission
as a public utility under chapter twenty-four [§§ 24-1-1 et seq.] of this code or
which is required to file its tariff with the public service commission;

(t) “State development office” means the West Virginia development office
established under article two [§§ 5B-2-1 et seq.], chapter five-b of this code, or
any successor to all or any substantial part of its powers and duties;

(u) “State infrastructure agency” means the division of health, division of
environmental protection, housing development fund, public service commis-
sion, state development office, water development authority, economic devel-
opment authority and any other state agency, division, body, authority,
commission, instrumentality or entity which now or in the future receives
applications for the funding of, and provides funding or technical assistance to,
the planning, acquisition, construction or improvement of a project;

(v) “Waste water facility” means all facilities, land and equipment used for
or in connection with treating, neutralizing, disposing of, stabilizing, cooling,
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segregating or holding waste water, including, without limitation, facilities for
the treatment and disposal of sewage, industrial wastes or other wastes,
wastewater, and the residue thereof; facilities for the temporary or permanent
impoundment of wastewater, both surface and underground; and sanitary
sewers or other collection systems, whether on the surface or underground,
designed to transport wastewater together with the equipment and furnish-
ings therefor or thereof and their appurtenances and systems, whether on the
surface or underground including force mains and pumping facilities therefor;

(w) “Water development authority” means the West Virginia water develop-
ment authority continued pursuant to the provisions of article one [§§ 22C-1-1
et seq.], chapter twenty-two-c of this code, or any successor to all or any
substantial part of its powers and duties; and

(x) “Water facility” means all facilities, land and equipment used for or in
connection with the collection and/or storage of water, both surface and
underground, transportation of water, storage of water, treatment of water and
distribution of water all for the purpose of providing potable, sanitary water
suitable for human consumption and use. (1994, 1st Ex. Sess., ¢. 26; 1998, c.
180.)

§ 31-15A-3. West Virginia infrastructure and jobs develop-
ment council continued; members of council;
staff of council.

{a) The West Virginia infrastructure and jobs development council is hereby
continued. The council is a governmental instrumentality of the state. The
exercise by the council of the powers conferred by this article and the carrying
out of its purpose and duties shall be considered and held to be, and are hereby
determined to be, essential governmental functions and for a public purpose.

(b) The council shall consist of eleven members, including the executive
director of the housing development fund or his or her designee, the director of
the division of environmental protection or his or her designee, the director of
the economic development authority or his or her designee, the director of the
water development authority or his or her designee, the executive director of
the state development office or his or her designee, the director of the division
of health or his or her designee, the chairman of the public service commission
or his or her designee, and four members representing the general public:
Provided, That there shall be at least one member representing the general
public from each congressional district: Provided, however, That after the
expiration of the term of office of the members first appointed as representa-
tives of the general public, no more than one member representing the general
public may be a resident of the same county. The governor shall appoint the
public members of the council who shall serve three-year staggered terms. The
commissioner of the division of highways, the executive director of the state
rail authority, two members of the West Virginia Senate, two members of the
West Virginia House of Delegates, one representative of the board of directors
of the state college system and one representative of the board of trustees of
the university of West Virginia shall serve as advisory members of the council.
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The governor shall appoint the legislative members of the council: Provided,
further, That no more than three of the legislative members may be of the same
political party. The governor shall appoint the representatives of the governing
boards from a list of three names submitted by each governing board. The
advisory members shall be ex officio, nonvoting members of the council.

(c) The council shall annually elect one of its members as chairman, and
shall appoint a secretary, who need not be a member of the council and who
shall keep records of its proceedings. Six members of the council shall
constitute a quorum and the affirmative vote of at least the majority of those
members present shall be necessary for any action taken by vote of the council,
No vacancy in the membership of the council impairs the rights of a quorum by
such vote to exercise all the rights and perform all the duties of the council.

{d) No member of the council who serves by virtue of his or her office shall
receive any compensation or reimbursement of expenses for serving as a
member. The members of the council who represent the general public shall
receive reimbursement for actual expenses incurred in the service of the
council.

(e} The council shall meet at least monthly to review projects and infra-
structure projects requesting funding assistance and otherwise to conduet its
business, and shall meet more frequently if necessary. Notwithstanding any
other provision of this article to the contrary, the economic development
authority shall not be subject to council review with regard to any action taken
pursuant to the authority established in article fifteen [§§ 31-15-1 et seq.],
chapter thirty-one of this code nor shall the governor’s civil contingent fund be
subject to council review with regard to projects or infrastructure projects
funded through the governor’s civil contingent fund.

() The water development authority shall provide office space for the
council, and each governmental agency represented on the council shall
provide staff support for the council in the manner determined by the council
from time to time.

(g) The council shall invite to all its meetings one or more representatives of
the United States department of agriculture, rural economic community
development, the United States economic development agency and the United
States army corps of engineers or any successors thereto, The council shall also
invite such other appropriate parties as may be necessary to effectuate the
purposes of this article. (1994, 1st Ex. Sess., c. 26; 1995, ¢. 130.)

§ 31-15A-4. Development of guidelines and preliminary
application for funding assistance.

(a) To implement and carry out the intent of this article, the council shall
promulgate legislative rules in accordance with article three [§§ 29A-3-1 et
seq.], chapter twenty-nine-a of this code to develop comprehensive, uniform
guidelines for use by the council and other state infrastructure agencies in
evaluating any request by a project sponsor for funding assistance to plan,
acquirg, construct, improve or otherwise develop a project or infrastructure
project. The guidelines shall include the following factors: (1) the public health

201




§ 31-15A-4 CORPORATIONS

benefits of the project or infrastructure project; (2) the economic development
benefits of the project or infrastructure project; (3) the degree to which the
project or infrastructure project will correct deficiencies in the compliance of
water supply or sewage treatment facilities with state or federal laws,
regulations or standards; (4) the degree to which the project or infrastructure
project encourages effective and efficient consolidation of water or sewage
freatment systems consistent with the comprehensive plan developed pursu-
ant to section six {§ 31-15A-6], of this article; (5) the cost effectiveness of the
project or infrastructure project as compared with alternatives which achieve
substantially the same public health or economic development benefits,
including the consideration of providing maximum feasible fire protection; (6)
the availability of alternative sources of funding which could finance all or a
part of the project and infrastructure project, and the need for the assistance
of the council to finance the project or infrastructure project or attract other
sources of funding; (7) the applicant’s ability to operate and maintain the
system if the project or infrastructure project is approved; (8) the degree to
which the project or infrastructure project achieves other state or regional
planning goals; (9) the estimated date upon which the project or infrastructure
project could commence if funding were available and the estimated comple-
tion date of the project or infrastructure project; and (190) such other consid-
erations as the council may consider necessary or appropriate to accomplish
the purpose and intent of this article,

(b} The council shall create a preliminary application form which shall be
used by all project sponsors requesting funding assistance from state infra-
structure agencies to plan, acquire, construct, improve or otherwise develop an
infrastructure project or project. The preliminary application form shall
contain all information required by all state infrastructure agencies that will
be required to issue permits and/or certificates regarding the project or
infrastructure project. The preliminary application shall require the project
sponsor to set forth the type and proposed location of the infrastructure project
or project; the estimated total cost of the project; the amount of funding
assistance required and the specific uses of the funding; other sources of
funding available or potentially available for the infrastructure project or
project; information demonstrating the need for the infrastructure project or
project and that the proposed funding of the project is the most economically
feasible and viable alternative to completing the project or infrastructure
project; and such other information as the council considers necessary to
enable it to recommend the type of project or infrastructure project financing,
in terms of the kind, amount and source of funding, which the project sponsor
should pursue and which the state infrastructure agency or agencies should
consider an appropriate investment of public funds, and to otherwise carry out
the intent of this article. (1994, 1st Ex. Sess., c. 26.)
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§ 81-15A-5. Requirements for project funding assistance;
review of project preliminary applications by
council.

(a) No project sponsor may apply for or receive any loan, loan guarantee,
grant or other funding assistance for a project or infrastructure project from
any state infrastructure agency (i) unless the project sponsor requiring the
funding assistance first submits a completed preliminary application to the
council on the form prepared for such purpose by the council pursuant to
section four of this article, and (ii) except as may be recommended by the
council after consideration of the preliminary application: Provided, That any
project sponsor which has an infrastructure project or project with either
acceptable bids or all funding in place on the effective date of this act is not
required to comply with the provisions of this section.

{(b) The council shall, within thirty days of receipt of each completed
preliminary application submitted to it, review the preliminary application
and either (i) make a written recommendation as to the infrastructure project
or project financing, in terms of the kind, amount and source of funding, which
the project sponsor submitting the application should pursue and which the
state infrastructure agency or agencies should consider an appropriate invest-
ment of public funds, or (ii} if the council determines that (1) the proposed
project or infrastructure project is not eligible for funding assistance from any
state infrastructure agency, or (2) the proposed project or infrastructure project
is not otherwise an appropriate or prudent investment of state funds, the
council shall recommend that the project sponsor not seek funding from any
state infrastructure agency. A project sponsor shall include the preliminary
application and the council’s recommendations in any application to a state
infrastructure agency.

(¢} The council shall provide a copy of its recommendation with respect to
each preliminary application, together with a copy of the preliminary applica-
tion, to all appropriate state infrastructure agencies, which shall take into
account the council’s recommendations with respect to a project or infrastruc-
ture project before taking any action with respect to the project. No state
infrastructure agency shall take any action inconsistent with the recommen-
dation of the council unless the governing body of the agency, or the head of the
agency if it has no governing body, expressly finds and determines that the
recommendation is not in the best interest of the state or the area in which the
proposed infrastructure project or project is to be located.

{(d) In reviewing each preliminary application, the council shall use the
engineering, financial and technical expertise of the respective staffs of the
state infrastructure agencies represented on the council so as to recommend
for funding those projects or infrastructure projects which are consistent with
the purposes and intent of this article and with the policies and priorities of
this state generally. The council may include in its findings a recommendation
that a state infrastructure agency consider technical reports on the project
prepared by other infrastructure agencies or by any federal agency. (1994, 1st
Ex. Sess., ¢. 26.)
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§ 31-15A-6. Powers, duties and responsibilities of the
council generally; comprehensive assessment.

(a) In addition to the powers set forth elsewhere in this article, the council
is hereby granted, has and may exercise all powers necessary or appropriate to
carry out and effectuate the purposes and intent of this article. The council
shall have the power and capacity to:

(1) Provide consultation services to project sponsors in connection with the
planning, acquisition, improvement, construction or development of any infra-
structure project or project;

(2) Periodically prepare a list of infrastructure projects or projects which
cannot meet the established funding guidelines of the various state infrastruc-
ture agencies, other than the housing development fund, but which are
consistent with the mandates of this article and recommend to the water
development authority that it make a grant or loan to the project sponsors
from the infrastructure fund to finance the cost of one or more such pro;ects or
infrastructure projects;

(3) Do all other acts necessary and proper to carry out the powers expressly
granted to the authority in this article; and

{4} To make and execute contracts, commitments and obligations and other
instruments necessary or convenient for the exercise of its powers.

(b) The council shall develop a comprehensive statewide inventory of water
supply systems and sewage treatment systems and an assessment of current
and future needs by the first day of July, one thousand nine hundred
ninety-six. The assessment shall identify the areas of the state which do not
have adequate public water or sewage systems and offer recommendations for
the construction of new facilities or the extension or expansion of existing
facilities to meet the identified needs. The council shall include in the
assessment an identification of the obstacles, issues and problems which
prevent or inhibit development of adequate infrastructure throughout the
state, including financial, governmental, physical, or geographical factors and
make recommendation as the council considers appropriate regarding the
obstacles, issues or problems identified. This comprehensive inventory and
assessment shall be updated at least once in every three year period after the
initial assessment and inventory is completed.

{¢) The council shall study the viahility of the consolidation of public service
districts throughout the state: Provided, That the study shall encompass not
only public service districts but also any and all entities which provide or
supply water and sewer service to the general public: Provided, however, That
the council shall, in the preparation of the study, consult with the public
service district division of the public service commission and representatives of
the West Virginia rural water association and the West Virginia association of
public service districts, as needed. The council shall report their findings and
conclusions on or before the sixteenth of January of the year one thousand nine
hundred ninety-five to the governor, speaker of the house of delegates and
president of the senate. (1994, 1st Ex. Sess., ¢. 26.)
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§ 31-15A-7. Current and prospective planning; roads and
highways; report to division of highways.

(a) The council shall take into account the current and prospective infra-
structure needs in relation to plans of the division of highways for the
development and building of new roads. Upon completion an environmental
impact study, the commissioner of highways shall provide the council with
plans for any and all new roads. In a timely manner, the council shall advise
the commissioner of the division of highways on the feasibility of the expansion
of new or existing water and sewer lines concomitant to the construction of the
new roads.

(b) The council has the authority to appoint local infrastructure planning
teams. The local infrastructure planning teams may consist of the following: A
designee of the division of highways from the region where the new road is
being built; a designee of the division of highways from the central state office;
a designee from the environmental engineers division of the department of
health and human resources; a designee from the local developmental author-
ity where the new road is being built; a designee from the regional develop-
mental anthority in the area where the new road is being built; a designee from
the public service commission; a designee from the division of environmental
protection; a designee from the county commission where the new road is being
built who shall serve as chairperson of the planning team; a citizen of the
county where the new road is being built to be chosen by the county
commission; and the elected state delegates and senators from the area where
the new road is being built. In order to avoid delay of any highway project,
immediately upon appointment of a local infrastructure planning team, the
director of the division of highways shall subit to the council a time frame
within which the planning team must act and within which the planning team
must submit any vlans, maps, recommendations or reports developed pursu-
ant to this subsection. The local infrastructure planning team shall meet prior
to the development and building of a new road. Members of the local
infrastructure planning team shall only receive payment for actual expenses
incurred. The local infrastructure planning team shall advise the commis-
sioner of the division of highways on the feasibility of an infrastructure plan.
The local infrastructure planning team shall meet to develop an infrastructure
plan that includes an assessment study of existing water and sewer lines and
a feasibility study on future development and laying of water and sewer lines.
After these studies are completed, a developmental map shall be drawn of the
proposed road route with overlays of the proposed water and sewer lines. These
studies and the map shall be presented to the commissioner of the division of
highways and shall be used by the comimissioner in the planning, developing
and building of the road.

(¢) The water development authority shall establish a restricted account
within the infrastructure fund to be expended for the construction of water and
sewage lines as may be recommended by the council in accordance with this
article and specifically, in accordance the plan developed under subsection (b)
of this section. The reserve account shall be known as the “infrastructure road
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improvement reserve account”. The council and the division of highways may
enter into agreements to share the cost of financing projects approved in
accordance with this section from moneys available in the infrastructure road
reserve account and moneys available from the state road fund. Annually, the
council may direct the water development authority to transfer funds from the
infrastructure fund in an amount not to exceed one million dollars to the
restricted account; Provided, That at no time may the balance of the restricted
account exceed one million dollars.

(d) For the purposes of this section the term “new” means a road right-of-
way being built for the first time.

(e) After the construction of water and sewer lines adjacent to the new road
these new lines shall be turned over to existing utilities by expansion of
boundaries of public service districts or shall be main extensions from the
municipality. (1994, 1st Ex. Sess., c. 26.)

§ 31-15A-8. Exemption of certain emergency projects from
certificate of public convenience and necessity
requirements; review of certain emergency
projects by public service commission; and
exemption for North Fork Hughes River wa-
tershed project.

(a) If the council determines a project to be an emergency and the emer-
gency project will be funded solely with grant money for the extension of an
existing certificated water facility or wastewater facility, and if the council
finds in its recommendation that the consiruction and acquisition of the
emergency project will have no effect on the public utility’s customer rates and
will have no significant effect on its operational costs as a result of the project
cost, then the emergency project is exempt from the requirement to obtain a
certificate of public convenience and necessity under section eleven [§ 24-2-1],
article two, chapter twenty-four of this code. If the public utility is a public
service district, it is exempt from the approval of the public service commission
required under section twenty-five [§ 16-13A-25], article thirteen-a, chapter
sixteen of this code. .

(b) Any public utility, and any other entity that will operate as a public
utility, must obtain a certificate of public convenience and necessity pursuant
to section eleven [§ 24-2-11], article two, chapter twenty-four of this code for
any emergency project that is not exempt under subsection (a) of this section.
The public service commission shall render its final decision on any application
for a eertificate within one hundred twenty days of the filing of the application:
Provided, That the thirty-day prefiling requirement is not required. If the
project sponsor is a public service district, then the project will be exempted
from the approval requirements of section twenty-five [§ 16-13A-25], article
thirteen-a, chapter sixteen of this code.

{c) Projects that are not emergency projects are subject to the requirements
of section eleven, article two, chapter twenty-four of this code to the extent they
would be ctherwise.
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(d) The North Fork Hughes River watershed project, proposed to enhance
economic growth and development through tourism as provided in subsection
(D), section two [§ 31-15A-2(/)] of this article and to include a water facility
- project as defined in subsection (n), section two [§ 31-15A-2(n)] of this article,
is hereby specifically exempted from any requirement imposed by this article,
except that the provisions of subsection (a) of this section are specifically made
applicable to the project. The project is hereby specifically authorized and the
public land corporation shall have and may exercise the power of eminent
domain and all authority otherwise prescribed by law to acquire necessary
land and rights-of-way, to include approximately four hundred seventy-eight
acres, in connection with the project. Funding for the project shall be provided
by the federal government from the Appalachian regional commission through
the United States soil conservation service. Upon completion of the project, the
property acquired shall be transferred to the state park system. The commis-
sioner of the division of tourism and parks or the successor to the commission-
er’s powers and duties is directed to expand the boundaries of North Bend
state park to include the project area and to operate the expanded park
property, including improved recreational facilities, from funds appropriated
for that purpose. (1994, 1st Ex. Sess., c. 26; 1998, c¢. 180.) '

§ 31-15A-9. Infrastructure fund; deposits in fund; dis-
bursements to provide loans, loan guarantees,
grants and other assistance; loans, loan guar-
antees, grants and other assistance shall be
subject to assistance agreements.

{a}) The water development authority shall eretfte and establish a special
revolving fund of moneys made available by appropriation, grant, contribution
or loan to be known as the “West Virginia Infrastructure Fund”. This fund shall
be governed, administered and accounted for by the directors, officers and
managerial staff of the water development authority as a special purpose
account separate and distinct from any other moneys, funds or funds owned
and managed by the water development authority. The infrastructure fund
shall consist of sub-accounts, as deemed necessary by the council or the water
development authority, for the deposit of: (1) Infrastructure revenues; (2) any
appropriations, grants, gifts, contributions, loan proceeds or other revenues
received by the infrastructure fund from any source, public or private; (3)
amounts received as payments on any loans made by the water development
authority to pay for the cost of a project or infrastructure project; (4) insurance
proceeds payable to the water development authority or the infrastructure
fund in connection with any infrastructure project or project; (5) all income
earned on moneys held in the infrastructure fund; (6) all funds deposited in
accordance with section four [§ 31-15B-4) of article fifteen-b; and (7} all
praceeds derived from the sale of bonds issued pursuant to article fifteen-b
(8§ 31-15B-1 et seq.] of this chapter.

Any money collected pursuant to this section shall be paid into the West
Virginia infrastructure fund by the state agent or entity charged with the
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collection of the same, credited to the infrastructure fund, and used only for
purposes set forth in this article or article fifteen-b [§§ 31-15B-1 et seq.].

Amounts in the infrastructure fund shall be segregated and administered by
the water development authority separate and apart from its other assets and
programs. Amounts in the infrastructure fund may not be transferred to any
other fund or account or used, other than indirectly, for the purposes of any
other program of the water development authority, except that the water
development authority may use funds in the infrastructure fund to reimburse
itself for any administrative costs incurred by it and approved by the council in
connection with any loan, loan guarantee, grant or other funding assistance
made by the water development authority pursuant to this article.

{(b) Notwithstanding any provision of thig code to the contrary, amounts in
the infrastructure fund shall be deposited by the water development authority
in one or more banking institutions: Provided, That any moneys so deposited
shall be deposited in a banking institution located in this state. The banking
institution shall be selected by the water development authority by competi-
tive bid. Pending the disbursement of any money from the infrastructure fund
as authorized under this section, the water development authority shall invest
and reinvest the moneys subject to the limitations set forth in article eighteen
[§§ 31-18-1 et seq.], chapter thirty-one of this code.

(¢) To further accomplish the purposes and intent of this article and article
fifteen-b [§§ 31-15B-1 et seq.] of this chapter, the water development authority
may pledge infrastructure revenues and from time to time establish one or
more restricted accounts within the infrastructure fund for the purpose of
providing funds to guarantee loans for infrastructure projects or projects:
Provided, That for any fiscal year the water development authority may not
deposit into the restricted accounts more than twenty percent of the aggregate
amount of infrastructure revenues deposited into the infrastructure fund
during the fiscal year. No loan guarantee shall be made pursuant to this article
unless recourse under the loan guarantee is limited solely to amounts in the
restricted account or accounts. No person shall have any recourse to any
restricted accounts established pursuant to this subsection other than those
persons to whom the loan guarantee or guarantees have been made.

(d} Each loan, loan guarantee, grant or other assistance made or provided
by the water development authority shall be evidenced by a loan, loan
guarantee, grant or assistance agreement between the water development
authority and the project sponsor to which the loan, loan guarantee, grant or
assistance shall be made or provided, which agreement shall include, without
limitation and to the extent applicable, the following provisions:

(1) The estimated cost of the infrastructure project or project, the amount of
the loan, loan guarantee or grant or the nature of the assistance, and in the
case of a loan or loan guarantee, the terms of repayment and the security
therefor, if any; ,

(2) The specific purposes for which the loan or grant proceeds shall be
expended or the benefits to accrue from the loan guarantee or other assistance,
and the conditions and procedure for disbursing loan or grant proceeds;

(3) The duties and obligations imposed regarding the acquisition, construe-
tion, improvement or operation of the project or infrastructure project; and
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() The interest rate on any loan tg governmentaj, quas1-governmental, or
not for profit project sponsors for Projects made Pursuant to this article shall
not exceed three percent per annum. Dye to the limited availability of funds
available for loans for projects, it is the public policy of this state to pricritize

ding needs to first meet the needs of governmental, quasi-governmenta]
and not for profit project sponsors and to require that loans made to for-profit
entities shall begr interest at the turrent market rateg, Therefore, ng loan may
be made by the counci] to a for-profit entity at an interest rate which is less

Editor's notes, The office of the Commis-  ferred to the secretary of administration. See
ioner of finance and administration was abol-  § 54.1.0
ished, and the duties of that office were trans.

§ 31-15A-10. Recommendations by counci] for expendi.

bursuant to sectjon nine [§ 31-15A-9} of this article, upon Teceipt of one or
more recommendationg from the council pursuant to section five [§ 31-15A-5]
of this article, to make loans, with or without Interest, loan guarantees or
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rata basis divided equally among the congressional districts of this state as
delineated in accordance with section three [§ 1-2-3], article two, chapter one
of this code: Provided, however, That infrastructure projects as defined in
subsection (1), section two [§ 31-15A-2] of this article shall not be subject to
pro rata distribution. When determining median household income of a
geographic area of the project to be served, the council shall consider any
surveys of the income of the households that will be served by the project.

(d) No loan or grant funds may be made available for a project if the project
to be funded will provide subsidized services to certain users in the service area
of the project,.

{e) Notwithstanding any other provision of this article to the contrary,
engineering studies and requirements imposed by the council for preliminary
applications shall not exceed those engineering studies and requirements
which are necessary for the council to determine the economic feasibility of the
project. If the council determines that the engineering studies and require-
ments for the preapplication would impose an undue hardship on any project
sponsor, the council may provide funding assistance to project sponsors to
defray the expenses of the preapplication process from moneys available in the
infrastructure fund for making loans: Provided, That the council may only
provide funding assistance in an amount equal to five thousand dollars or fifty
percent of the total preapplication cost of the project, whichever amount is
greater. If the project is ultimately approved for a loan by the council, the
amount of funding assistance provided to the project sponsor for the
preapplication process shall be included in the total amount of the loan to be
repaid by the project sponsor. If the project is not ultimately approved by the
council, then the amount of funding assistance provided to the project sponsor
will be considered a grant by the council and the {otal amount of the assistance
shall be forgiven. In no event may the amount of funding assistance provided
to all project sponsors exceed, in the aggregate, one hundred thousand dollars
anmually.

(f) The council shall report to the governor, the speaker of the House of
Delegates and the president of the Senate during each regular and interim
session of the Legislature, on its activities and decisions relating to distribu-
tion or planned distribution of grants and loans under the criteria to be
developed pursuant to this article. (1994, 1st Ex. Sess., c. 26; 1995, c. 130; 1998,
c. 180.)

Editor’s notes. — Section 501 of the Inter-
nal Revenue Code of 1986, referred to in {a), is
codified at 26 USCS § 501.

§ 31-15A-11. Reservation of funds for projects and infra-
structure projects.

Eighty percent of the funds deposited in the West Virginia infrastructure

fund shall be dedicated for the purpose of providing funding for the cost of

Projects as defined in subsection (n), section two [§ 31-15A-2(n)] of this article.
Twenty percent of the funds deposited in the West Virginia infrastructure fund

211




§ 31-15A-12 CORPORATIONS

shall be dedicated for the
ture project i

provision of this article to the contrary, all applications for
project shall be submitted to th

opment, or its successor, for revi \ and approval regarding
infrastructure project funding. ¢ 1994, 1st Ex. Sess., c. 26; 1998, c. 180.)

§ 31-15A-12, Additional powers of water development ay-
thority.
To accomplish the purpose and intent of this article, the water development

authority is hereby ¢mpowered, in addition to all other powers granted to it
pon approval of the council, to (1) enter into agreements or

including, but net

perating costs and debt service or

obligations of any project sponsor; (3) recejve and accept aid or contributions
from any source of money, property, labor or other things

§ 31-15A-13, Prohibition on funds inuring to the benefit of
~ or being distributable to water development
board; transactions between the water devel-
opment board and officers having certain in-
terests in such transactions,
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or officer of the water development authority, (1994, 1st Ex. Sess., c. 26; 1998,
c. 180.)

§ 31-15A-14. Termination or dissolution.

Upon the termination or dissolution of the water development authority, all
rights and properties of the water development authority with Tespect to the
infrastructure fund shall pass to and be vested in the state, subject to the
rights of lienholders and other creditors. (1994, 1st Ex. Sess., ¢. 26.)

§ 81-15A-15. Projects not to be considered public improve-
ments; competitive bid requirements.

(a) No project or infrastructure project acquired, constructed, maintained or
financed, in whole or in part, by the water development authority shall be
considered to be a “public improvement” within the meaning of the provisions
of article five-a [§§ 21-5A-1 et seq.], chapter twenty-one of this code as a result
of the financing. , )

(b) The state and its subdivisions shall, except as provided in subsection {c)
of this section, solicit competitive bids and require the payment of prevailing
wage rates as provided in article five-a [§§ 21-5A-1 et seq.], chapter twenty-
one of this code for every project or infrastructure project funded pursuant to
this article exceeding twenty-five thousand dollars in total cost,

Following the solicitation of the bids, the construction contract shall be
awarded to the jowest qualified responsible bidder, who shall furnish a
sufficient performance and payment bond: Provided, That the state and its
subdivisions may reject all bids and solicit new bids on the project.

{c) This section does not: R

(1) Apply to work performed on construction or repair projects not exceeding
a total cost of fifty thousand dollars by regular full-time employees of the state
or its subdivisions: Provided, That no more than fifty thousand dollars shall be
expended on an individual project in a single location in a twelve-month
period;

(2} Prevent students enrolled in vocational educational schools from being
used in the construction or repair projects when such use iz a part of the
students’ training program;

(3) Apply to emergency repairs to building components and systems: Pro-
vided, That the term “emergency repairs” means repairs that, if not made
immediately, will seriously impair the use of the building components and
systems or cause danger to those persons using the building components and
systems; or

(4} Apply to any situation where the state or a subdivision of the state comes
to an agreement with volunteers, or a volunteer group, by which the govern-
mental body will provide construction or repair materials, architectural,
engineering, technical or any other professional services and the volunteers
will provide the necessary labor without charge to, or liability upon, the
governmental body: Provided, That the total cost of the construction or repair
Projects does not exceed fifty thousand dollars.
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(d) The provisions of subsection (b) of this section do not apply to privately
owned projects or infrastructure projects constructed on lands not owned by
the state or a subdivision of the state. (1994, 1st Ex. Sess., c. 26; 2001, c. 45.)

Effect of amendment of 2001, — Acts matical changes as necessary; in (e)1), added
2001, c. 45, effective July 13, 2001, in (@), the proviso; in {(c}4), substituted “fifty thou-
substituted “the” for “such” in (b), substituted sand dollars” for “twenty-five thousand dollars”
“subsection (¢) of this section” for “this subsec. in the proviso; and in {d), substituted “do not
tion”, transferred sentences following the pro- apply” for “shall not apply”.
viso to subsection {c) and made minor gram-

§ 31-15A-16. Dedication of severance tax proceeds.

(a) There shall be dedicated an annual amount from the collections of the
tax collected pursuant to article thirteen-a (3§ 11-13A-1 et seql], chapter
eleven of this code for the construction, extension, expansion, rehabilitation,
repair and improvement of water supply and sewage treatment systems and
for the acquisition, preparation, construction and improvement of sites for

_economic development in this state as provided in this article.

{b) Notwithstanding any other provision of this code to the contrary, .

beginning on the first day of July, one thousand nine hundred ninety-five, the
first sixteen million dollars of the tax collected pursuant to article thirteen-a
(8§ 11-13A-1 et seq.], chapter eleven of this code shall be deposited to the
credit of the West Virginia infrastructure general obligation debt service fund
created pursuant to section three [§ 31-15B-3], article fifteen-b of this chapter:
Provided, That beginning on the first day of July, one thousand nine hundred
ninety-eight, the first twenty-four million dollars of the tax annually collected
pursuant to article thirteen-a of this code shall be deposited to the credit of the
West Virginia infrastructure general obligation debt service fund created
pursuant to section three, article fifteen-b of this chapter.

(¢) Notwithstanding any provision of subsection (b) of this section to the
contrary: (1) none of the collections from the tax imposed pursuant to section
six [§ 11-13A-6], article thirteen-a, chapter eleven of this code shall be so
dedicated or deposited; and (2) the portion of the tax imposed by article
thirteen-a [§§ 11-13A-1 et seq.], chapter eleven and dedicated for purposes of
medicaid and the division of forestry pursuant to section twenty-a [§ 11-13A-
20a] of said article thirteen-a shall remain dedicated for the purposes set forth
in said section twenty-a.

(d) On or before the first day of May of each year, commencing the first day
of May, one thousand nine hundred ninety-five, the council, by resolution, shall
certify to the treasurer and the water development authority the principal and
interest coverage ratio and amount for the following fiscal year on any
infrastructure general obligation bonds issued pursuant to the provisions of

article fifteen-b [§§ 31-15B-1 et seq.] of this chapter. (1994, 1st Ex. Sess., c. 26;
1995, ¢. 130; 1998, ¢. 180.)
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§ 31-15A-17, Water development authority empowered to
issue infrastructure revenue bonds and re-
funding bonds; creation of infrastructure rev-
enue debt service fund; funding of infrastruc-
ture revenue debt service fund; requirements
and manner of such issuance.

(a) To accomplish the purpose and intent of this article, the water develop-
~ ment authority is hereby empowered at the written request of the council to
““issue from time to time infrastructure revenue bonds of the state in such
principal amounts as the council deems necessary to make loans and loan
guarantees and other forms of financial assistance to project sponsors for one
or more projects or infrastructure projects: Provided, That the water develop-
ment authority may not issue any such bonds, other than refunding bonds,
~unless the council by resolution determines that the aggregate cost of the
projects or infrastructure projects expected to be constructed during any
annual period exceeds (1) the projected annual infrastructure revenues for the
same period, and (2) the principal and interest payments not otherwise
pledged to the infrastructure revenue debt service fund that are due the water
development authority on all outstanding loans previously made by the water
development authority pursuant to the provisions of this article.

{(b) The proceeds of infrastructure revenue bonds shall be used solely for the
purpose of making loans and loan guarantees and other forms of financial
assistance to sponsors of ane or more projects or infrastructure projects, and
shall be deposited i one or more special accounts with the trustee under the
trust agreement securing such bonds and disbursed from time to time for
projects or infrastructure projects in accordance-with this article: Provided,
That notwithstanding any provision of this code to the contrary, twenty
percent of the funds deposited in the special account shall be dedicated for the
purpose of providing funding for costs of infrastructure projects as defined in
subsection ([}, section two [§ 31-15A-2(1)], of this article.

(¢) The water development authority may not authorize the disbursement of
any proceeds of infrastructure revenue bonds unless it has received documen-
tation from the council pursuant to the provisions of section ten [§ 31-15A-10]
of this article.

(d) There is hereby created in the water development authority a special
fund which shall be designated and known as the “West Virginia Infrastruc-
ture Revenue Debt Service F'und,” into which shall be transferred solely from
the loan repayments deposited in the infrastructure fund the amounts certified
by the director of the water development authority as necessary to pay the
principal, premium, if any, and interest on infrastructure revenue bonds and
any reserve requirements, subject to the terms of any agreement with the
holders of the infrastructure revenue bonds. All amounts deposited in the West
Virginia infrastructure revenue debt service fund shall be pledged to the
repayment of the principal, interest and redemption premiuimn, if any, on any
infrastructure revenue bonds authorized by this article: Provided, That
amounts on deposit in the fund may be used to establish or maintain reserves
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created for the purposes of securing such infrastructure revenue bonds, The
pledge shall be valid and binding from the time the pledge is made, and the
West Virginia infrastructure revenue debt service fund so pledged shall
immediately be subject to the lien of the pledge without any physical delivery
thereof or further act, and the lien of any such pledge shall be valid and
binding as against all parties having claims of any kind in tart, contract or
otherwise against the water development authority irrespective of whether the
parties have notice thereof.

(e) Except as may otherwise be expressly provided in this article or by
resolution of the water development authority, every issue of infrastructure
revenue bonds shall be special obligations of the water development authority
payable solely from amounts in the West Virginia infrastructure revenue debt
service fund, and the reserves created for this purpose by the water develop-
ment authority, without preference or priority among the bonds regardless of
when issued, subject only to any agreements with the holders of any bonds to
the contrary. All such bonds are hereby declared to be negotiable instruments,

() Infrastructure revenue bonds shall be authorized by resolution of the

water development authority. These bonds shall bear such dates and shall
mature at such times, in case of any note or renewal thereof not exceeding five
years from the date of issue of the original note, and in the case of any bond not
exceeding fifty years from the date of issue, as the resolution may provide.
Infrastructure revenue bonds shall bear interest at a rate or rates, including
variable rates, shall be taxable or tax-exempt, shall be in the denominations,
shall be in registered form, shall carry the registration privileges, shall be
payable in the medium and place of payment, and shall be subject to the terms
of redemption as the water development authority may authorize. Infrastruc-
ture revenue bonds may be sold by the water development authority at public
or private sale at the price the water development authority determines in
consultation with the council. Infrastructure revenue bonds shall be executed
by the chairman and the vice chairman of the water development authority,
either or both of whom may use a facsimile signature. The official seal of the
water development authority or a facsimile thereof shall be affixed thereto or
printed thereon and attested by manual or facsimile signature by the secre-
tary-treasurer of the water development authority. If any officer whose
signature, or a facsimile of whose signature appears on any infrastructure
revenue bond ceases to be such officer before delivery of such bond, such
signature or facsimile is nevertheless sufficient for all purposes to the same
extent as if he or she had remained in office until such delivery, and if the seal
of the water development authority has been changed after a facsimile has
been imprinted on such bond, the facsimile will continue to be sufficient for all
purposes.

(g) Any resolution authorizing any infrastructure revenue bonds may con-
tain provisions, subject to any agreement with bondholders or noteholders
which may then exist, which agreements shall be part of the contract with the
holder thereof, with respect to the pledge of or other use and disposition of
amounts in the infrastructure revenue debt service fund; the setting aside of
reserve funds; the disposition of any assets of the water development author-
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ity; limitations on the purpose to which the proceeds of sale of bonds may be
applied; the authorization of notes issued in anticipation of the issuance of
bonds; an agreement of the water development authority to do all things
necessary for the authorization, issuance and sale of such bonds in such
amounts as may be necessary for the timely retirement of such notes;
limitations on the issuance of additional bonds; the terms upon which
additional bonds may be issued and secured; the refunding of outstanding
bonds and the renewal of outstanding notes; the procedures, if any, by which
the terms of any contract with bondholders or noteholders may be amended or
abrogated; the amount of bonds the holders of which must consent thereto and
the manner in which such consent may be given; and any other matter which
in any way affects the security for or protection of the bonds.

(h) In the event that the sum of all reserves pledged to the payment of the
bonds is less than the minimum reserve requirements established in any
resolution or resolutions authorizing the issuance of the bonds, the chairman
or the director of the water development authority shall certify, on or before the
first day of December of each year, the amount of such deficiency to the
governor of the state for inclusion, if the governor shall so elect, of the amount
of such deficiency in the budget to be submitted to the next session of the
Legislature for appropriation to the water development authority to be pledged
for payment of such bonds: Provided, That the Legislature shall not be
required to make any appropriations so requested, and the amount of such
deficiencies shall not constitute a debt or liability of the state.

(1) Neither the officers or board members of the water development author-
ity, nor any person executing the infrastructure revenue bonds, shall be liable
personally on the bonds or be subject to any personal liability or accountability
by reason of the issuance thereof. (1998, c..180.)

§ 31-15A-18. Trustee for holders. of infrastructure revenue
bonds; contents of trust agreement.

(a) Any infrastructure revenue bonds issued by the water development
authority under this article shall be secured by a trust agreement between the
water development authority and a corporate trustee, which trustee may be
any trust company or banking institution having the powers of a trust
company within this state.

(b) Any trust agreement may pledge or assign the infrastructure revenue
‘debt service fund. Any trust agreement or any resolution providing for the
issuance of such bonds may contain such provisions for protecting and
enforcing the rights and remedies of the bondholders or noteholders as are
reasonable and proper and not in violation of law, including the provisions
contained in section seventeen [§ 31-15A-17] of this article, and covenants
setting forth the duties of the water development authority in respect to the
payment of the principal of and interest, charges and fees on loans made to, or
bond purchases from, governmental agencies from the proceeds of the bonds,
and the custody, safeguarding and application of all moneys. Any banking
institution or trust company incorporated under the laws of this state which
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may act as depository of the proceeds of bonds or of the infrastructure debt
service fund shall furnish such indemnifying bonds or pledge securities as are
required by the water development authority. The trust agreement may set
forth the rights and remedies of the bondholders and noteholders and of the
trustee and may restrict individual rights of action by bondholders and
noteholders as customarily provided in trust agreements or trust indentures
securing similar bonds and notes. The trust agreement may contain such other
provisions as the water development authority deems reasonable and proper
for the security of the bondholders or noteholders. All expenses incurred in
carrying out the provisions of any such trust agreement may be treated as part
of the cost of the construction, renovation, repair, improvement or acquisition
of a project or infrastructure project. (1998, c. 180.)

§ 31-15A-19. Legal remedies of infrastructure revenue
bondholders or noteholders and trustees.

Any holder of infrastructure revenue bonds issued pursuant to this article
and the trustee under any trust agreement, except to the extent the rights
given by this article may be restricted by the applicable resolution or trust
agreement, may by civil action, mandamus or other proceedings protect and
enforce any rights granted under the laws of this state or granted under this
article, by the trust agreement or by the resolution in the issuance of the
bonds, and may enforce and compel the performance of all duties required by
this article, pursuant to the trust agreement or resolution, to be performed by
the water development authority or any officer thereof. (1998, ¢. 180.)

§ 31-15A-20. Infrastructure revenue bonds lawful invest-
ments.

All infrastructure revenue bonds issued pursuant to this article shall be
lawful investments for banking institutions, societies for savings, building and
loan associations, savings and loan associations, deposit guarantee associa-
tions, trust companies, and insurance companies, including domestic for life
and domestic not for life insurance companies. (1998, ¢. 180.)

§ 31-15A-21. Purchase and cancellation of infrastructure
revenue bonds.

(a) The water development authority, subject to such agreements with
noteholders or bondholders as may then exist, shall have the power, from any
funds available therefor, to purchase or redeem infrastructure revenue bonds
of the water development authority.

(b) If the infrastructure revenue bonds are then redeemable, the price of the
purchase shall not exceed the redemption price then applicable, plus accrued
interest to the next interest payment date thereon. If the infrastructure
revenue bonds are not then redeemable, the price of the purchase shall not
exceed the redemption price applicable on the first date after the purchase
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upon which the bonds become subject to redemption, plus accrueu .
such date. Upon purchase or redemption, the bonds shall be canceled. (1.
180,

§ 31-15A-22. Refunding revenue bonds.

Any infrastructure revenue bonds issued pursuant to the provisions of this
article and at any time outstanding may at any time and from time to time be
refunded by the water development authority by the issuance of itg refunding
revenue bonds in an amount it deems necessary to refund the principal of the
bonds to be refunded, together with any unpaid interest thereon, to provide
additional funds for the water development autherity to accomplish the
purpose of this article, and to pay any premiums and commissions necessary to
be paid in connection therewith. Any refunding may be effected whether the
infrastructure revenue bonds to be refunded shall have then matured or shall
thereafter mature: Provided, That the holders of any infrastructure revenue
bonds so to be refunded shall not be compelled without their consent to
surrender their infrastructure revenue bonds for payment or exchange prior to
the date on which they are payable or, if they are called for redemption, prior
to the date on which they are by their terms subject to redemption. Any
refunding revenue bonds issued pursuant to this article shall be payable from
the West Virginia infrastructure revenue debt service fund, and shall be
subject to the provisions contained in section seventeen i§ 31-15A-17] of this
article, and shall be secured in accordance with the provisions of sections
seventeen and eighteen {§§ 31-15A-17 and 31-15A-18] of this article. (1998, c.
180.)

§ 31-15A-23. Infrastrucfure revenue bonds not debt of
state, county, municipality or any political
subdivision.

Infrastructure revenue bonds issued pursuant to the provisions of this
article shall not constitute a debt or a pledge of the faith and credit or taxing
power of this state or of any county, municipality or any other political
subdivision of this state. The holders or owners thereof shall have no right to
have taxes levied by the Legislature or the taxing authority of any county,
municipality or any other political subdivision of this state for the payment of
the principal thereof or interest thereon. The bonds shall be payable solely
from the revenues and funds pledged for their payment as authorized by this
article. All such bonds shall contain on the face thereof a statement to the effect
that the bonds, as to both principal and interest, are not debts of the state or
any county, municipality or political subdivision thereof, but are payable solely
from revenues and funds pledged for their payment. (1998, c. 180.)

§ 31-15A-24. Infrastructure revenue bonds exempt from
taxation.

The exercise of the powers granted to the water development authority by
this article will be in all respects for the benefit of the people of the state, for
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the improvement of their health, safety, convenience and welfare and for the
enhancement of their residential, agricultural, recreational, economic, com-
mercial and industrial opportunities and is for a public purpose. As the
construction, acquisition, repair or renovation of projects or infrastructure
projects will constitute the performance of essential governmental functions,
the water development authority shall not be required to pay any taxes or
assessments upon any project or upon any property acquired or used by the
water development authority or upon the income therefrom. The infrastruc-
ture revenue bonds and all interest and income thereon shall be exempt from
all taxation by this state, or any county, municipality, political subdivision or

agency thereof, except estate taxes. (1998, c. 180.)

ARTICLE 15B.
INFRASTRUCTURE BONDS.
Sec. Sec.
31-15B-1. Definitions. to directors or officers; transac-
-31-15B-2, Infrastructure general obligation tions between the council and
bonds; amount; when may is- West Virginia water develop-
sue, ment authority and directors or
31-15B-3. Creation of debt service fund; dis- officers having certain interests
bursements to pay debt service in such transactions.
on infrastructure general obli- 31-15B-8. Infrastructure honds lawful invest-
gation bonds. ments.
31-15B-4. Infrastructure general obligation 31-15B-9. Refunding bonds.
debt service fund; sources used 31-15B-10. Termination or dissolution,
to pay bonds and interest; in- 31-15B-11. Treasurer to determine financial
vestment of remainder. advisor.
31-15B-5. Covenants of state. 31-15B-12. Governor to determine bond coun-
31-15B-6. Bale by governor; minimum price. . sel.
31-15B-7. Prohibition on funds inuring to the  31-15B-13. Approval and payment of all neces-

benefit of or being distributable

SATY eXpenses.

§ 31-15B-1. Definitions.

For purposes of this article and article fifteen-a [§§ 31-15A-1 et seq.] of this
chapter:

(a) “Council” means the West Virginia infrastructure and jobs development
council created in section three {§ 31-15A-3], article fifteen-a of this chapter;

(b} “Infrastructure amendment” means the amendment to the constitution
of this state entitled “infrastructure amendment” as approved by referendum
in the month of November, one thousand nine hundred ninety-four;

(c) “Infrastructure general obligation bond” means any bond or bonds issued
by the state pursuant to section two [§ 31-15B-2] of this article;

(d) “Water development authority” means the West Virginia water develop-
ment authority established under article one [§§ 22C-1-1 et seq.), chapter
twenty-two-c of this code, or any successor to all or any substantial part of its
powers and duties. (1995, c. 130.)
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- “RESOLUTION

MHEREAS, on the 5th day of May, 1975, the County Commission of Logan
ng the crestion of a public service district

County will consider propesd
rvice pistrict,

within Logan County, to be known as the Logan County Public Se

and to §nclude the following territory:

A1l of Logan County; "

- e - ———

Excluding, however: X . )

AT of the municipality of Logan;
A1l of the municipality of Chapmanville;
A1l of the municipality of Mani and
A11 of the Buffalp Creek Public Service District of the Triadelphia
Magisterial District of the County of Logan, west Yirginia.
WHEREAS, the runfcipality of Mest Logan cannot be include
ut 4ts consent;

d within the

toundaries of this proposed public service district witho
\VHEREAS, the Tity Council of West Logan believes that the proposed

public service district will be conducive to the preservation of the public
healith, :nmfort_and convenience of the munficipality of West Logan and all
of Logan Countys

THEREFORE, BE IT RESOLVED that
within the boundaries of the proposed public

the municipality of Nest Logan does

hereby consent to be included

service district. -
gf“ day of {;AV/ 1875,

Dated this

: . f_: Z;m;;;'rg’ @Wa—/

. | — f -’771(7,61/_
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RESOLUTION

day of SExrseene o 1875, the

WHEREAS, on the %
n of Logan County will consider proposing the

3e service district within Logan County, t©
an County Public Service Distriet, and to

County Commissio
creation of a2 publ
be known as the Log
include the following terr:_.té:r-y:
All of I:.ogan County;
Excluﬁi.ng. however:

A1l of the punicipality of logan;
All of the mmicipality of Chepmanville;

All of the mmicipality of Manj and -
' A1l of the Pufielo Creek Publie Service District of
the Tesdeiphis Magisterial Diztrict of the County of logan, West

Virginia. '
WEEREAS, the mmicipality of Mitchell Heights cannot

pe included within the boundaries of this proposed pudlic pervice

q:.s*:ict without its consent;
WHEREAS, the City Council of Mitchell Helghts believes

that the proposed public service district will be conductive to
ervatien of the public health, comfort and convenience
jcipelity of Mitchell Heights and-all of Logan County;
THEREFORE, EE IT RESOLVED that the municipality of
ces hereby consent to be mclu;ied within

the pres
of the mun
Mitchell Heights d
the boundaries of the
¢+o =nd vpon the following conditions:

proposed public gervice distriet, subject
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1. A1l construction within the Town of Mitchell
Heights ghall comply with the ordinances of the town, including

those Heresfter enacted.

2. The J'.ocatiun of and plans for all facilities in the
Town pust have the prior written approval of the Town of Mitchell
Heights. o '

Dated this _J _ day of Sccomemsse |, 1975.

MXWM&

Upen marion chis mreting ia continued und adjourred to tha next

Eegulsr Sesston to be held on Friday, Septemlber 5, 1975, st 10:00 o'clock
A. M,

PRESIDENT
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‘ RESOLUTION

1954 the County commission of Logan

WHEREAS, on the 5th day of April,
county, West virginia passed a resolution proposing the enlargement of the Lo
county Public service District to include the following territory in Wyaming
county:
an and Wyomipg County line at

with West Virginia Route 10; thence, following
in a northwesterly direction approx-
on said County line; thence,

3 Wyoming County line in a

Beginning at a point at t.ha Leg

its intersection
said Logan and Wyoming line
imately 6,400 feet, more or less,
following the meanders of the Logan an
northeasterly direction approximately 58,000 feet, more or less,

to a point located at the intersection of the lLogan, Wyconing and

Boone County lines; thence, following the Wyonming and Boona County
line in & southeasterly direction approximately 14,200 feet to a

point on Huff Mountain having an elevation of 3,177 feet M.S.L.;
thence, on a straight line in a southwesterly direction approximately
19,800 feet to a point known as Panther Xnob; thence, on a straight
line in a Westerly direction approximately 10,400 feet, inore or less,
to a point known as Upper Gap; thence, onh a straight line in a south-

westerly direction approximately 14,000 feet to a point located at
unty lines; thence,

+he intersection of the Logan and Wyoming Co
following the Logan and Wyoming County 1ine in a northwesterly direc-
tion approximately 19,600 feet, more O jess, to the point of beginnin

WHEREAS, this territory is not included within the boundaries of any

né:‘s:ing Public Service District;
WHEREAS, the County comnission of Wyoming County, West Virginia believ
t=a: the inclusion of the afore-described territory in the Logan County Public

cervice District will be conducive to the preservation of the public health,

he regidents of this area of Wyoming County:

hat the County Commission of Wyoning County
an County Public

confort and convenience of t

THEREFORE, BE IT RESOLVED t

West Virginia, does hereby consent to the enlargement of Llog

Service District to include the above described territory.
, 1994.

Dated this o day of Qh.r{-r\\ .

o President’_/




TN THE COUNTY COMMISSION OF LOGAN COUNTY, WEST VIRGINIA
RE: ENLARGEMENT OF LOGAN COUNTY PUBLIC SERVICE DISTRICT

WHEREAS, on the 5th day of_April, 1994, pursuant to Chapter 16,
Article 13A, Section 2, of the West Virginia Code the County Conmission
of Logan.County, West Virginia, upon its own motion entered on order
proposing the enlargement of lLogan County Public Service District into the
Huff Creek area of Wyoming County..west Virgini&. 5
' WHEREAS, the County Commission of Wyoming Cous%yi.nest Virginia has
consented to have the Huff Creek area included within the boundary of the
Logan County Public Service District by resolutien, which is attached and
incorporated as part herecf. ‘ - _
WHEREAS, pursuant to saiﬁ'motion there was on May 5, 1994 at 6:00 p.m.
o'clockthere was & public hearing at Reom 104 of the Logan County Courthous
Logan, West Virginia helé in accordance with Chapter 16, Article 13A, Secti
2 of the West Virginia Code with the proper notices of publication and all
persons residing in or on or having any interest in i:rcperty in said propos:i
additional territory had an opportuﬁity to be heard for and against itx
enlargement at whichhearing the County Commission of Logan County, West Virg!
determined that the enlargement of Logan County Public Service District to
include the Huff Creek area of Wyoming County, West Virginia was feasible

- ané would be conducive to the preservation of public health, ccm.fqrt and cor

venience of said area. Therefore, upon proper motion and second the County

Commission of Logan County, West Virginia does hereby ORDER the enlargement
of and does enlarge the Logan County Public Service District under the pro-

visions of Chapter 16, Article 13A, Section 2 of the West Virginia Code to

have all of the powers enumerated in said Chapter and Article. Said public

service district shall continue to be known as Logan County Public Service

District,
It is further ORDERED that the area or portion of Wyoming County to

be inciuded in the Logan County Public Service District is as follows:

Beginning at a point at the Logan and Wyoming County line at
its intersecticn with West Virginia Route 10; thence, following
said Logan and Wyoming line in a northwesterly direction approx-
imately 6,400 reet, mcre or less, on said County line; thence,
following the meanders of the Logan and Wyoming County line in a
northeasterly direction approximately 58,000 feet, more or less,
to a point located at the intersection of the logan, Wyoming and



cming and Boone

Boone County lines; thence, following the Wy
roximately 14,200

County line in a southeasterly direction app :
feet to a point on Huff Mountain having an elevation of 3,177
feet M.5.L.; thence, on a straight line in a southwesterly

direction approximately 15,800 feet to a point known as Panther
nt line in a Westerly direction approx-

Knch; thence, on & straig

imately 10,400 feet, more oI less, to a point known as Upper Gap;

thence, on a straight line in a southwesterly direction approx-

imately 14,000 feet to & point located at the intersection of the

Logan and Wyoming County lines; thence, following the Logan and
terly direction approximately

Wyoming County line in a northwes
19,600 feet, more or less, to the point of beginning. Said

territory is more particularly shown on a map attached hersto
and incorporated as a part herof and outline in black.

Logan County Public Service
Final Order issued by the

The enlargement of District as ordered

herein shall be effective on the date of the
Public Service Commission of West Virginia.

ENTERED this _ G (H-day of /144-7/ , 1994.







o ORIGINAL

| PUBLIC SERVICE COMMISSION
ENTEREW OF WEST VIRGINIA FIN
- CHARLESTON
Entered: September 28, 19%4 — o, ~/ 5) - 5’2

LOGAN COUNTY COMMISSION and
WYOMING COUNTY COMMISSION
Petition to expand boundaries of
Logan County Public Service District
into the Huff Creek area of Wyoming County.

CASE NO. 94-0403-PWD-PC

RECOMMENDED DECISION

On May 6, 1994, the Logan and Wyoming County Commissions filed with
the Public Service Commission (Commission) a petition to approve the
extension of the boundaries of the Logan County Public Service District
into the Huff Creek area of Wyoming County, accompanied by documentation
of the procedures followed by the Logan and Wyoming County Commissions,

including a May 5, 1994, Order of the Logan County Commission expanding

tthe boundaries.

On June 16, 1994, staff Attorney Ronald E. Robertson, Jr., filed the
Initial and Final Joint gtaff Memorandum, with an attached memorandum from
Robert M. Hubbard, Senior Utilities Analyst for the Public Service Dis-
trict Division of the commission. Mr. Robertson .stated that the boundary
expansion will extend only into the Huff Creek area of Wyoming County. He
further stated that, after approval of the expansion by the Wwyoming County
Commission, public hearing was held in Logan, West virginia, on May 5,
1994, with notice posted and published in both Logan and Wyoming Counties.
Mr. Robertson opined that the Logan and Wyoming County Commissions have
substantially complied with the requirements of W.Va. Code §16-13A~-2 and
stated that Staff recommends approval of the expansion. Mr. Hubbard's
memorandum stated that the expansion is necessary to provide water service
to potential customers along West virginia Route 10 in the Huff Creek area
and will not conflict with any other public service district territories.

Oon June 27, 1994, the Commission issued an Order referring this
matter to the Division of Administrative Law Judges (ALJ Division) for
decision to be issued no later than December 7, 1%994.

on July 14, 1994, the undersigned ALJ issued a Procedural Order
stating that, under Code §16-13A-2, the commission is required to provide
a hearing "in the affected county" any time a county commission petitions
to expand the boundaries of a public service district. The undersigned
ALJ accordingly scheduled this matter for hearing on September 8, 1994, at
10:30 a.m. in the County Commissioners' Courtroom, Wyoming County Court-
house, Pineville, West Virginia, and at 2:30 p.m. in Courtroom No. 2, Room

PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

- C-N -




307, Logan County Courthouse, Logan, West Vvirginia. Also ordered was
publication of the Notice of Hearing in newspapers duly qualified by the
secretary of State, published and of general circulation in Logan and
Wyoming Counties.

The bifurcated hearing was held as scheduled. Mr. Robertson appeared
on behalf of Staff and submitted into evidence as staff Ex. 1 the Initial
and Final Joint Statf Memorandum. Mr. Hubbard was also present. James A.
Walker, Esg., appeared on behalf of the Logan County Public Service
District, and called the only witness, Charles R. Roberts, Jr., the
Managing Engineer for the Logan County public Service District, who
made the following statement:

The Logan County public Service District has a water
treatment facility jocated in Greenville and the attached
distribution system comes VvVery near the proposed area that the
enlargement's going to cover. It is also in the same drainage
as the existing system.

The Logan County Public Service District approached the
Wyoming County commission to enlarge iis boundaries into that
area so that that system could be extended into Wyoming County.

The capacity is present. It was designed with the Wyoming
County area in mind. The Logan County Public Service District
and the Wyoming County commission both feel that this will be
the most -- the quickest way to get watexr to the residents in
the area to be included in the Logan County PSD.

{Tr. 5-6). submitted into evidence as Logan Ex. 1 and 2, respectively,
were affidavits of publication establishing that the Notice of Hearing was
published on August 24, 1994, in the Independent Herald of Pineville, and
on August 29, 1994, in The Logan Banner. No protestantis appeared at
hearing.

The transcript was filed on September 14, 1994.

FINDINGS OF FACT

1. The Logan and Wyoming County Commissions petitioned the Public
Service Commission to approve an extension of the boundaries of the Logan
County Public Service pistrict into the Huff Creek area of Wyoming County,
providing documentation of the procedures followed by the Logan and
Wyoming County Commissions, including a May 5, 1994, Order of the Logan
County Commission 80O expanding the poundaries. (See petition filed May 6,
1994).

2. Commission Staff recommended approval of the proposed expansion.
{See Staff Exhibit 1).

3. Notice of Hearing was published on August 24, 1994, in the
Independent Herald of Pineville, and on August 29, 1994, in The Logan
Banner. (See Logan Exhibit 1 and 2).

L

PUBLIC SERVICE COMMISSION
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4. No protestants appeared at the public hearing held on Septem-
pber 8, 1994, in pineville and Logan, West virginia. (Tr. 4, 10).

CONCLUSION OF LAW

gince a public hearing was held in Wyoming and Logan Counties on the
petition filed by the Wyoming and Logan County Commissions and no one
appeared at hearing to make protest to the petition, after proper publi-
cation was made, and since Staff has recommended granting the petition to
expand the boundaries of the Logan County Public gervice District into the
Huff area of Wyoming County, it is determined that said petition should be
granted as an unprotested case. :

ORDER

IT 1S, THEREFORE, ORDERED that the petition of the Wyoming and Logan
County Commission, filed on May 6, 1994, to expand the poundaries of the
Logan Counly public Service District into the Huff Creek area of Wyoming
County be, and it hereby is, granted, and the May 5, 1994, order of the
Logan County Commission authorizing such expansion be, and it hereby is,
approved.

1T IS FURTHER ORDERED that this matter be removed from the Commis-
sion's docket of open cases.

1T IS FURTHER ORDERED that the Executive Secretary serve a copy of
this order upon the commission by hand delivery, and upon all parties of
record by United States Ccertified Mail, return receipt requested.

Leave is hexeby granted to the parties to file written exceptions
supported by a brief with the Executive gecretary.of the Commission within
fifteen (15) days of the date this order 1is mailed. 1If exceptions are
filed, the parties filing exceptions shall certify to the Executive
gecretary that all parties of record have been served said exceptions.

If no exceptions axre 8§50 filed this order shall become the order of
the Commission, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless it is
ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an
Administrative Law Judge's Order by filing an appropriate petition in
writing with the gecretary. No such waiver will be effective until
approved by order of the Commission, nor shall any such waiver operate to
make any Administrative Law Judge's Order or pDecision the order of the
Commission sooner than five (5) days after approval of such waiver by the
Commission.

Sunya Anderson
Adminhistrative Law Judge
SA:mal

PUBLIC SERVICE COMMISSION
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RESOLUTION

WHEREAS, on the 5th day of October, 1934, the County Commission of
Logan County, West Virginia adopted an order preoposing the enlargement
of Logan County Public Service District to include the folloﬁing territo;
in Lincoln County as further identifigd on the attached map:

Beginning at a point at the intersection of the
Lincoln, Wayne and Mingo County lines, thence,
following said Lincoln and Mingo County line in
a northeasternly direction approximately 34,BS0
feet, more or less to its intersection with the
Logan County line; thence, following said Lincoln
and Logan County line in a northeasternly direction
spproximately 84,450 feet, more or less to its
intersection with the Boone County line; thence
following said Lincoln and Boone County line in
& northeasternly direction approximately 8,970
feet, more or less, to a point located on the
eastern extreme of said county line: thence,
following said Lincoln and Boone County line

in a northwesternly direction approximately 39,600
feet, more or less, to a point having a latitude
of N. 38° 05' located on said county line;
thence, following a straight line due west
approximatley 33, 730 feet, more or less, to a
point having a latitude of N.38° 05' and a
longitude of W. B2® 05'; thence, following a
straight line in = southwesternly direction
approximately 23,760 feet, more or less, to a
peint on West Virginia Route 10 at the top of
Fourteen Mile Mountain: thence, following a
Etraight line in a southwesternly direction
approximately 13,200 feet, more or less, to a
point on the Lincoln and Wayne County line
located on said line approximately 5,000 feet
north of its intersection with County Route

68; thence, following said Lincoln and Wayne
County line in a southeasternly direction app-
roximately 51,750 feet, more or less, to the
point of beginning.

WHEREAS, previously on the &th day of October, 1994, the County
Commission of Lincoln County, West Virginia, adopted an order dissolving
the Ranger-Harts Public Service District. THEREFORE, the area of Lincoln
County to be included in Logan County Public Service Distriet is not

included within the boundaries of any existing Publjc Service District;




T i e s
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WHEREAS, the County Comnmission of Lincoln County, West Virginis
pelieves that the inclusion of the afore-discribed territory in the logan

county Public Service pDistrict will be conducive to the preservation of
the public health, comfort and convenience of the residents of this. area

of Lincoln County: .
THEREFORE, BE IT RESOLVED that the County commission of Lincoln County,

does hereby consent to the snlargement of_ Logan County

West Virginia,
e described territory.

public Service District to includ_e the abov

pated this & ¥4 day of Q_;fgég: -, 19%4.

ey

Lf"'ncoln County Commission

.

President,
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IN THE COUNTY COMMISSION OF LOGAN COUKRTY, WEST VIRGINIA
%E: ENLARGEMENT OF LOGAN COUNTY PUBLIC SERVICE DISTRICT

WHEREAS, on the Sth day of October, 1994, pursuant to Chapter 16,

article 13A, Section 2, of the West Virginia Code the County Commission
of logan Ccr.inty, West Virginia,
of Logan County public Service District into

uypon its own motion entered on order

proposing the enlargement
the Southern portion of Lincoln County, West Vvirginia.

WHEREAS, the County Commission of Lincoln County, West Virginia has
consented to have this area included within the poundary of the Logan

County Public Service District by resolution, which is attached and

incorporated as part hereof. _
WHEREAS, pursuant to said motion there was on October 7, 1994,

at E:OD-p.m. o'clock there was a public hearing at Room 104 of the

Logan County Courthouse, Logan, West Virginia held in accordance with

Chapter 16, Article 13A, Section 2 of the West Virginia Code with the

r notices of publication and all persons residing in or on or having

prope
rv had an

any interest in property in said propesed additional territo
ocpportunity to be heard for and against its enlargement at which hearing
t Virginia determined that the

the County Commission of Logan County, Wes
de the

enlargement of lLogan County Public Service District to incluy

southern portion of Lincoln County, West Virginia was feasible and would

be conducive to the preservation fo public health,
Therefore, upon proper motion and second the

West Virginia does hereby ORDER the
y Public Service District

comfort and con-

venience of said area.
County Commission of Logan County,

enlargement of and does enlarge the lLogan Count

under the provisions of Chapter 16, Article 13R, Section 2 of the West

Virginia Code to have all of the powers enumerated in said Chapter and

Article. Said public service district gshall continue to be known as

Logan County Public Service District
It is further ORDERED that the area or portion of Lincoln County

to be included in the Logan County Public Service District is as follows:

Beginning at a point at the intersection of the
Lincoln, Wavne and Mingo County iines, thence,
following said Lincoln and Mingo County lire in
a northeasternly direction approximately 34, 850
feet, more or less to its intersection with the



Logan County line; thence, following said Lincoln and
Logan County line in a northeasternly direction
approximately 84,450 feet, more or less, to its
intersection- with the Boone County line; thence,
following said Lincoln and Boone County line in

a northeasternly direction approximately 8,570
feet, more or less, to a point located on the
eastern extreme of said county line; thence,
following said Lincoln and Boone County line in

a northwesternly direction approximately 39,600
feet, more or less, to a point having a latitude
of N. 38° 05' located on said county line; thence,
following a straight line due west approximately
33,790 feet, more or less, to a point having a
latitude of N. 38® 05' and a longitude of W. 82°
05'; thence, following a straight line in a south-
westernly direction approximately 23,760 feet,
more or less, to a point on West Virginia Route

10 at the top of Fourteen Mile mountain; thence,
following a straight line in a southwesternly
direction approximately 13,200 feet, more or less,
to a point on the Lincoln and Wayne County line
located on said line approximatley 5,000 feet
north of its intersection with County Route 68;
thence, following said Lincoln and Wayne Ccunty
line in a southeasternly direction approximately
51,750 feet, more or less, to the peint of
beginning.

B LT

The enlargement of Logan County Public Service District as ordered
herein shall be effective on the date of the Final Order issued by the

Public Service Commission of West Virginia.

"ENTERED this __7 gz day of _Abyember . 193a.

Y achidedai el

Yiark S. Spurlock, M.D., PRESIDENT
LOGAN COUNTY com-u;sxou







: PUBLIC SERVICE COMMISSION ikl
RTERED OF WEST VIRGINIA FI h
03, o CHARLESTON

Entered: April 13, 1995

CASE NO. 94-0889-PWD-PC

LINCOLN COUNTY COMMISSION,

Hamlin, Lincoln County.
Petition to dissolve Ranger-Harts
Public Service District.

CASE NO. 94-1065-PWD-PC

LOGAN COUNTY COMMISSION,

Logan, Logan County.

Petition to expand boundaries of

Logan County Public Service District
into Harts Creek area of Lincoln County.

RECOMMENDED DECISION

Case No. 04-089%-PWD-PC

On October 10, 1994, the Lincoln County Commission filed a petition
requesting approval by the Public Service Commission (Commission) to
dissolve the Ranger-Harts Public Service District (Ranger-Harts PSD).
Included in the documentation was an October 6, 1994 order of the Lincoln
County Commission authorizing dissolution of the Ranger-Harts Public
Service Pistrict.

On December 16, 1994, staff Attorney Ronald E. Robertson, Jr., filed
the Initial and Final Joint staff Memorandum, with attached memorandum
from Charles Knurek, Utility Financial Analyst, Public Service District
Division of the Commission. Mr. Knurek stated that the Lincoln County
Ccommission informed him that the Ranger-Harts PSD is inactive, does not
own or operate any existing facilities, and does not have any existing
board members. Mr. Robertson stated that the dissolution of the
Ranger-Harts PSD would provide the Logan County Public Service District
{Logan County PSD) the opportunity to expand into the service area of the
Ranger-Harts PSD, which is the subject of Case No. 94-1065-PWD-PC. Mr.
Robertson further stated that it is the view of the tommission Staff that
the Lincoln County Ccommission has substantially complied with the re-
quirements of W.va. Code §16-13A-2, and, therefore, Commission Staff
recommends approval of the petition for dissolution, contingent upon
|\hearing in Lincoln County. Finally, Mr. Robertson recommended that this

PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
N



matter and Case No. 94-1065-PWD-PC be consolidated and heard together
because of the related issues they involve.

Case No. 94-1065-PWD-PC

on November 9, 1994, the Logan County commission filed a petition
requesting the commigsion's approval for enlarging the boundaries of the
Logan County PSD into the southern portion of Lincoln County generally
referred to as the Harts Creek area. Included in the documentation was an
order 5, 1994 Order of the Logan County commission propesing the enlarge-
ment and an October 6, 1994 Order of the Lincoln County Commission ac-
cepting the proposed enlargement.

On December 20, 1994, Mr. Robertson filed the Initial Joint staff
Memorandum, with attached memorandum from Mr. Knurek. Commission Staff
stated that it was reviewing this matter, and, upon completion of 1its
review, would make its final recommendation. Finally, Mr. Robertson
recommended consolidation of this matter with Case No. 94-0899-PWD-PC.

on January 11, 1995, Mr. Robertson filed an Initial and Final Joint
Staff Memorandum, with attached memorandum from Mr. Knurek. Mr. Robertson
stated that it is the view of Commission Staff that the Logan County
Commission has substantially complied with the requirements of Code
§16-13A-2 and that hearing should be held in Logan County or in both Logan
and Lincoln Counties.

case Nos. 94-0889~PWD-PC and 94-1065-PWD-PC

Oon December 27, 1994, the Commission issued an Order Consolidating
and Referring, consolidating the two cases and referring them to the
Division of Administrative Law Judges (ALJ Division) for decision on oOr
before June 7, 1995.

on January 18, 1985, the undersigned ALJ jssued a Procedural Order
scheduling these matters for hearing on March 7, 1995, at 10:30 a.m. in
the County Commigssioners' Courtroom, Lincoln County Courthouse, Hamlin,
West Virginia, and at 1:00 p.m. in the County Commissioners' Courtroom,
Logan County Courthouse, Logan, West Virginia. It was also ordered that
+he Lincoln County Commission causeé to be published for public legal
notice a copy of an attached Notice of Hearing once in a newspaper duly
gqualified by the gecretary of State, published and of general circulation
in Lincoln County, West virginia, and that the Logan County Commission
cause to be published for public legal notice a copy of the attached
notice once in a newspaper duly qualified by the Secretary of State,
published and of general circulation in Logan County, West Virginia.
Publication was required to pe not more than twenty days and not less than
five days prior to the date of hearing, with the date of publication
counting as the first day.

On January 20, 1995, the undersigned ALJ issued a Procedural Order
that, due to a typographical error on the notice attached to the Janu-
ary 18, 1994, order, substituted a corrected Notice of Hearing. The
Petitioners were advised that the publication requirements of the prior
order applied to the publication of the revised notice.

L
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on March 6, 1995, Rick Roberts, Managing Engineer for the Logan
county Public gervice District, filed affidavits of publication estab-
1ishing that the revised Notice of Hearing was published on February 22,
1995, in The Lincoln Journal and The Logan Banner.

Hearing was held as scheduled. Appearing at hearing in Hamlin,
Lincoln County, Wwas Mr. Robertson, representing commission Staff, and
making appearances for the petitioners were Mr. Roberts and members of the
Lincoln County commission, Doug Waldron, Buster Stowers, and Paul Duncan,
President. Entered into the record were the affidavits of publication in
The Lincoln Journal (Petitioner No. 1) and The Logan Banner (Petitioner
No. 2) and Commission Staff’'s Initial and Final Joint Staff Memorandum in
Ccase No. 94-0889-PWD-PC (staff No. 1). Appearing at hearing in Logan,
Logan County, were Mr. Robertson and Mr. Roberts, and entered into the
record was the commission Staff's tnitial and Final Joint Staff Memorandum
in Case No. 94-1065-PWD-PC (staff No. 2). No protestant appeared at
either segment of hearing. (Tr. 5-6) .

on March 21, 1994, the transcript of hearing was filed.

FINDINGS OF FACT

1. on October 10, 1994, the Lincoln County commission filed a
petition requesting approval by the Commission to dissolve the
Ranger-Harts Public Service pistrict, with an attached October 6, 1994
order of the Lincoln County Commission authorizing digsolution of the
Ranger-Harts public Service pistrict. (See petition).

2. oOon November 9, 1994, the Logan County Commission filed a peti-
tion requesting the approval by the Commission to enlarge the boundaries
of the Logan County public Service District into the southern portion of
Lincoln County generally referred to as the Harts Creek area, with an
attached October 5, 1994 order of the Logan County Commission proposing
the enlargement and an October 6, 1994 order of the Lincoln County Com-
mission accepting the proposed enlargement. (See petition).

3. The cases were consolidated by the commission because the area
of expansion of the Logan County Public Service pDistrict would consist of
most of the area presently within the boundaries of the Ranger-Harts
Public Service pistrict, plus some area outside the service area of any
atility. (See commission order of December 27, 1994%; staff Exhibit 1).

4. commission staff recommended approval of the petitions. (See
staff Exhibits 1 and 2).

5. Notice of hearing was published on February 22, 1995, in The
t.incoln Journal and The Logan Banner and no protestant to either petition
appeared at hearing held on March 7, 1995 in Hamlin, Lincoln County, and
Logan, Logan County. (See Tr. 5-6).

PUBLIC SERVICE COMMISSION
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CONCLUSION OF LAW

since a public hearing was held in Lincoln and Logan Counties on the
petition filed by the Lincoln County Commission to dissolve the
Rangexr-Harts public Service pistrict and on the petition filed by the
Logan County Commission to expand the boundaries of the Logan County
Public Service pistrict into the Harts creek area of Lincoln County and no
one appeared at hearing to make protest to the petitions, after proper
publication was made, and since Ccommission Staff has recommended granting
said petitions, it is determined that said petitions should be granted as
unprotested cases.

ORDER

iT IS, THEREFORE, ORDERED that the petitions of the Lincoln County
commission and the Logan County Commission filed, respectively, on Octo-
per 10, 1994, and November 9, 1994, be, and they hereby are, granted, and
the October 5 and 6, 1994 orders of said County Commissions authorizing
the dissolution of the Ranger-Harts Public Service pistrict and the
expansion of the boundaries of the Logan County Public Service District

into the Harts Creek area oOf Lincoln County be, and they hereby are,
approved.

1T 18 FURTHER ORDERED that these matters be removed from the Commis-—
sion's docket of open cases. : :

1T IS FURTHER ORDERED that the Executive Secretary serve a copy of
this order upon the Commission by hand delivery, and upon all parties of
record by United States Certified Mail, return receipt requested.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the commission within
fifteen (15) days of the date this order is mailed. 1If exceptions are
filed, the parties filing exceptions shall certify to the Executive
secretary that all parties of record have been served said exceptions.

1f no exceptions are SO filed this order shall become the order of
the Commission, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless it is
ordered stayed oOr postponed by the Commission.

Any party may request waiver of the right to file exceptions to an
Administrative Law Judge's Order by £filing an appropriate petition in
writing with the gecretary. No such waiver will be effective until
approved by order of the Commission, nor shall any such waiver operate to
make any Administrative Law Judge's order or Decision the order of the
Commission sooner than five (5) days after approval of such waiver by the
Commission.

S a' Anderson
Adminjétrative Law Judge
SA:mal
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RESOLUTION

WHEREAS, on the 5th day of September, 1997, the Cou
commission of Logan County, West Virginia adopted an or
proposing the enlargement of Logan County Public Service Distr
to include the following territory in Mingo County as furt}z
jdentified on the attached map marked as Exhibit A: é

Beginning at a point in the Logan County/Mingo
County community of Verner at the intersection
of the midpoint of the Guyandotte River and
the. Logan and Mingo County line, thence,
following the meanderings of said Logan and
Mingo County line in a easterly direction
-approximately 14,500 feet, more or less, to a
point on top of Verner Mountain, said point
having an elevation of 2,426 M.S.L., thence,
~ following a straight 1line -in a south,
southwesterly direction approximately 4,000
feet, -more or less, to a point on. the
ridgeline separating the Spice Creek and
Leatherwood Creek =~ drainages at its
intersection with Mingo - County Route 12,
thence, following a straight line due west
approximately 11,900 feet, more or less, to a
point in the center of the Guyandotte River,
thence, following the midpoint of = the
Guyandotte River downstream in a northerly.
direction approximately 7,200 feet, more or
less, to a point in the center of the
_ Guyandotte River located approximately 2,500
feet, more or less, upstream of the
confluence of Sylvia Branch and the Guyandotte
River, thence, following a straight line in a
west, northwesterly direction approximately
5,940 feet, more or less, to a point atop a
mountain peak having an elevation of 1,850
feet M.S5.L., thence, following a straight line
due north approximately 3,340 feet, more or
- less, to the point of intersection of said
line with the Logan and Mingo County line,
thence, following the meanderings of said
Logan and Mingo County line in a easterly
direction approximately 15,000 feet, more or
less, to the point of beginning.
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WHEREAS, previously on the 1st day of October, 1997,
County Commission of Mingo County, West Virginia, adopted an c¢
.reducing the size of the Mingo County Public Service Distric
deleting the above described territory in Mingo County as fur-i
identified on the attached map marked as Exhibit A from the M |
County Public Service District. THEREFORE, the area of Mingo Coi |
to be included in Logan County Public Service District is |

-included within the boundaries of any existing Public Sery

Districkt; and, ;
WHEREAS, the County Commission of Mingo County, West Virgi

believes that the inclusion of the afore-described territory in
Logan County Public Service District will be conducive to

preservation of the public health, comfort and convenience of

residents of this area of Mingo County; . _ :
THEREFORE, BE IT RESOLVED that the County Commission of Mir

,County, West virginia, does hereby consent to the enlargement
A.;Logan County Public Service District to include the above descra_b

‘territory.

Dated this 1st day of October, 1997.
MINGO COUNTY COMMISSION
Mr rrya% Pre51dent

Mr . Curt\j,s Fletcher, Commissione-

"Mr. Jim Hatfield, Commissioner
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IN THE COUNTY COMMISSION OF LOGAN CDUNTY, WEST VIRGINIZ§
RE: ENLARGEMENT OF LOGAN COUNTY PUBLIC SERVICE DISTRIC?%

WHEREAS, on the 5th day of September, 19-97 ; pursuar
Chapter 16, Article 133, Section 2, of the West Virginia Co:
1931, as amended, the County Ccommission of Logan County,
virginia, upon its own motion entered an  order proposingé
enlargement of Logan County Public Service District into the ve |
and Spice Creek areas of Mlngo County, West Vlrg:l.nla, and, :

WHEREAS, the County Commission of Mingo County, West Virc
has consented to have this area included within the boundary of
Logan County Publlc Service District by IESOlUtan, whicl
attached hereto, and incorporated as part hereof; and, :

WHEREAS, pursuant to said motion, on October 6, 1997 at
o'clock p.m. there was a public hearing .at Room 104 of the L.
County Courthouse,  Logan, West Virginia, held in accordance
Chapter 16, Article 13A, Section 2 of the West Virginia Code
1931, as amended, with the proper notices of publication and |
persons residing in or on or having any _iptgq_:_est in property
said proposed additional territory had an opportunity to be he
for and against its enlargement at which hearing the Cou
Commission of Logan County, West Virginia, determined that
enlargement of Logan County Public Service District to include
Verner and Spice Creek areas of Mingo County, West Virginia
feasibl_e' and would be conducive to the preservation of pub.

“health, comfort and convenience of said area. . Therefore, wu;

proper motion and second the C_ounty' Commission of Logan Coun'

- West Virgin.ia,. does hereby ORDER the enlargement of and dc

enlarge the Logan County  Public Service ‘District under i
provisioﬁs of Chapter 16, Article 13A, Section 2- of the we
Vvirginia Code of 1931, as amended, to have all of the powe
numerated in said Chapter and Article. Said Public Servi
District shall continue to be known as Logan County Public Servi
District.

It is further ORDERED that theé area or portion of Mingo Coun
to be included in fhe Logan County Public Service District is



follows:

Beginning-at 2 point in the Logan county/Mingo
County community of Verner at the intersection
of the midpoint of the Guyandotte River and
the Logan and Mingo County 1line, thence,
- following the meanderings of said Logan and
L : Mingo County line in a easterly direction
L ' approximately 14,500 feet, more or less, to a
: point on top of Verner Mountain, said@ point
3 : having an elevation of 2,426 M.S.L., thence,
following a straight line in a south,
_southwesterly direction approximately 4,000
; : feet, more or less, to 2 point on the
j ridgeline separating the Spice Creek and
Leatherwood Creek drainages at its
intersection with Mingo County Route 12,
thence, following a straight line due west
approximately 11,900 feet, more OX less; to a
point in the center of the Guyandotte River,
thence, following the midpoint of the
Guyandotte River downstream in a northerly
,direction.approximately 7,200 feet, more OI
less, to a point in the center of the
. Guyandotte River .located approximately 2,500
feet, more or less, upstream of the confluence.
of Sylvia Branch and the Guyandotte River,
thence, following a straight line in a west,
northwesterly. direction approximately 5,940
feet, more or less, to a point atop a mountain
peak having an elevation of 1,850 feet M.S.L.,
thence, following a straight line due north .
app:oximately 3,340 feet, more OI less, to the
point of intersection of said line with the
Logan and Mingo County line, thence, following
the meanderings of said Logan and Mingo County
line in a easterly direction approximately
15,000 feet, more or less, to the point of

beginning.

The enlargement of Logan County Public Service District

ordered herein shall be effective oOn the date of the Final Ord

approving the enlargement being ijssued by the Public Servi

commission of West virginia.
ENTERED this 6th day of October, 1997.

ﬂ’/ﬁ Sy P

Lt  F. Kirkendoll, Preside
LOGAN COUNTY COMMISSIOR
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PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA ‘
CHARLESTON EEN % L
8
Entered: March 13, 1998 % ol —-—?‘k

- CASENO. 97-1344-PWD-PC

MINGO COUNTY COMMISSION
Petition to reduce the area of
the Mingo County Public Service
District. '

CASE NO. 97-1370-PWD-PC

LOGAN COUNTY COMMISSION
Petition for approval of expansion into
the Verner and Spice Creek areas of
Mingo County.

RE MENDED D
PROCEDURE

On October 3, 1997, the Logan County Public Service District filed a formal petition on

behalf of the Mingo County Comumission to reduce the territory of the Mingo County Public Service
District, which was designated as Case No. 97 -1344-PWD-PC.

On October 8, 1997, the Logan County Public Service District filed a formal petition on
behalf of the Logan County Comrnission to enlarge the territory of the Logan County Public Service
District to include the areas of Mingo County which were being withdrawn from the territory of
Mingo County Public Qervice District in Case No. 97-1344-PWD-PC. This second petition was
designated as Case No. 97-1370-PWD-PC. Both the Mingo and Logan County petitions included
materials which detailed the process which the Mingo County and Logan County Commissions
atilized to enact the respective poundary changes and both petitions requested that the Public
Service Commission consolidate the two cases.

The territory to be withdrawn from the Mingo County public Service District and added to

the Logan County Public Service District encompasses the area of the pending Elk Creek, Verner

and Spice Creek water project of the Logan County Public Service Digtrict. An application for a

PUBLIC SERVICE COMMISSION
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ceriificate of convenience and necessity for this project was filed on November 21, 1997, and has
been designated as Case No. 97-1326-PWD-CN on the Comumission’s docket. Pursuant to a
Commission Order entered November 21, 1997, a Notice of Filing in that certificate case was
published for public legal notice in both Logan and Mingo Counties on December 10, 1997, and as
of the date of this Recommended Decision, 10 statements of protest or objection to the project or

- rates have been received by the Commission.

By a Commission Referral Order entered October 27, 1997, these cases were restyled to
conform with past Commission practice in such matters, and were consolidated and referred 1o the
Division of Administrative Law Judges for further proceedings with a decision due date of April 30,

1998.

On November 7, 1997, the Staff of the Public Service Commission filed its Final Joint Staff
Memorandum in these consolidated cases. - ‘Staff’ stated that the Mingo and Logan County
Commissions had substantially complied with West Virginia Code §16-13A-2 and Rule 6.0 of the

Rules and Regulations for the Government of Public Service Districts, 150 WVCSR 17, §150-17-

6.0, ef seq. Staff stated further that the Petitioners needed to produce evidence concerning, the’
public convenience and necessity, economic feasibility and adequacy of the proposed facilities
before the expected recommendation of approval would be made.

By a Procedural Order entered January 20, 1998, these consolidated cases were scheduled
for hearings to be held in Logan, Logan County, and Williamson, Mingo County, on March 4, 1998.
This Order also required that the Petitioners publish for public legal notice a prepared Notice of

Filing and Hearing in both Logan and Mingo Counties.

On February 6, 1998, the Petitioners filed copies of duly executed affidavits of publication
demonstrating publication of the prepared Notice of Filing and Hearmg on January 29, 1998, in The
Logan Banoer, and the M@_MQQM_NM, newspapers duly qualiﬁed by the Secretary of
. State, published and of general circulation in Logan and Mingo Counties, West Virginia, and all in
compliance with the Order entered January 20, 1998.

The hearings convened as scheduled in both Logan and Wwilliainson. The Logan County -
Public Service District was present in the person of its Managing Engineer Charles R. Roberts, Jr.,
and was represented by its attorney, James A. Walker. The gtaff of the Public Service Commission
was represented by Staff Attorney James V. Kelsh. No members of the public appeared at either
hearing site to protest or object to these petitions. On March 9, 1998, an accurate transcript of these
proceedings consisting of thirteen (13) pages of testimony was filed with the Commission.

EVIDENCE

At hearing, Charles R. "Rick"” Roberts testified for the Petitioners. He is Managing Engineer
of the Logan County Public Service District and was instrumental in developing the project
underlying these boundary changes. Mr. Roberts stated, and produced documents to confirm, that

the Logan County Public Service District is currently developing, and has sought a certificate of
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c onvenience and necessity to construct, an appropriate public water systeim to serve the Mingo
County service area sought to be annexed by the District this proceeding. Actual construct_ion
bids on this project were to be opened on March 6,1998. (Tr., pp. 5-6, 10-11).

in response, Commission Staff agreed that the Petitioners had demonstrated that an

appropriate project was being developed to serve the area involved in these petitions and

recommended approval of the petitions. Staff has examined all of the documents submitted by the
Petitioners to show compliance with the procedural requirements of this boundary change and found

them to be substantially complete and proper. (Tr., pp- 6-7, 12)-

DISCUSSION

By a Final Joint Staff Memorandum filed February 11, 1998, in Case No. 97-1326-PWD-CN,
the Staff of the Public Service Commission recommended approval of an application for a certificate
of convenience and necessity filed by the Logan County public Service District for the construction
of a public water system to serve approximately 233 customers in the Logan County and Mingo’
County communities of Elk Creek, Verner and Spice Creek. Iikewise, the State Office of
Environmental Health Services has issued the project an Operations Permit No. 13,482. Clearly,
this project is feasible and will serve the public convenience and necessity by bringing reliable, safe
drinking water to an area currently without a public water supply.

It is also apparent that the County Commissions of Logan and Mingo Counties have taken
all necessary procedural steps to enact and ratify this boundary change between the Mingo County
Public Service District and the Logan County Public Service District. Additionally, there has been
no protest or objection filed of record to any of these proceedings either before the County
Commissions or the Public Service Commission. Consequently, the petitions filed in these
consolidated cases will be granted and that portion of the service territory of the Mingo County
Public Service District described in the petitions will be removed from that District and added to
the serviee territory of the Logan County Public Service District.

Ry

FINDINGS OF FACT

1. On October 3, 1997, the Logan County Public Service District filed a formal petition
on behalf of the Mingo County Commission to reduce the territory of the Mingo County Public
Service District, which was designated as Case No. 97-1344-PWD-PC. (See, Petition filed October

3, 1997).

2. On October 8, 1997, the Logan County Public Service District filed a formal petition
on behalf of the Logan County Commission to enlarge the territory of the Logan County Public
Service District to include the areas of Mingo County which were being withdrawn from the
territory of Mingo County Public Service District in Case No. 97-1344-PWD-PC. (See, Petition

filed October 8, 1997).
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3. The territory to be withdrawn from the Mingo County public Service District and
added to the Logan County Public Service District encompasses the area of the pending Elk Creek,
Vemer and Spice Creek water project of the L.ogan County Public Service District. An application
for a certificate of convenience and necessity for this project was filed on November 21, 1997, and
has been designated as Case No. 97-1326-PWD-CN on the Comumission's docket. (See, Petitions

filed October 3 and 8, 1997; Application filed November 21, 1997).

4. Pursuant to its review of the documents submitted with the petitions filed herein,
Commission Staff has determined that the Mingo and Logan County Commissions have
‘substantially comptlied with the procedural steps outlined in West Virginia Code §16-13A-2 and
Rule 6.0 of the Commission’s Rules and Regulations for the Government of Public Service Districts, .
150 WVCSR 17, §150-17-6.0 gt seq., for the transfer of the described service territory between the '
Public Service Districts. (See, Final Joint Staff Memorandum filed November 7, 1997; Tr., pp- 6-7,

- 12). -

5. Pursuant to the requirements of West Vireinia Code §16-13A-2 and 2 Notice of Filing
and Hearing properly published for public legal notice in both Logan and Mingo Counties, West
Virginia, a public hearing was convened in these consolidated cases on March 4, 1998, at which no
members of the public appeared to protest or object to these petitions. (See, Affidavits of

Publication filed February 6, 1998; Transcript generally).

CONCLUSION OF LAW

Under the facts and circumstances of these consolidated cases and the recommendation of
Commission Staff, it is reasonable to grant the petitions filed herein, and approve the reduction of
the Mingo County Public Service District and the enlargement of the Logan County Public Service
District by the service territory described therein.

ORDER

IT IS, THEREFORE, ORDERED that the Order of the Mingo County Commission dated
October 1, 1997, and filed herein on October 3, 1997, to reduce the existing service territory of the
Mingo County Public Service District, as detailed in said Order and supporting documents, is
approved, and that the Order of the Logan County Commission dated October 6, 1997, and filed
herein on October 8, 1997, to increase the service territory of the Logan County Public Service
District to incorporate the service territory ceded by the Mingo County Public Service District
herein, is approved, both to be effective on and after the date that this Recommended Decision

becomes a final order of the Commission.

IT IS FURTHER ORDERED that these consolidated cases shail be removed from the
Commission's docket of open cases. '
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The Executive Secretary i3 hereby ordered to serve a copy of this order upon the Cominission
by hand delivery, and upon all parties of record by United States Certified Mail, return receipt

requested.

Leave is hereby granted to the parties to file written exceptions supported by a brief with the
Executive Secretary of the Commission within fifteen (15) days of the date this order is mailed. If
exceptions are filed, the parties Hiling exceptions shall certify to the Executive Secretary that all

parties of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of the Commission, without
farther action or order, five (5) days following the expiration of the aforesaid fifteen (15) day time
period, unless it is ordered stayed or postponed by the Commission. '

Any party may requést waiver of the right to file exceptions to an Administrative Law Judge's
order by filing an appropriate petition in writing with the Secretary. No such waiver will be

effective until approved by order of the Commission, nor shall any such waiver operate to make any
Administrative Law Judge's Order or Decision the order of the Commission sOOner than five (3)

days after approval of such waiver by the Commission.

/ W
/ Thomas N. Trent
Administrative Law Judge

TNT:dfs
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IN THE COUNTY COMMISSION OF
LOGAN COUNTY, WEST VIRGINIA
IN RE: REAPPOINTMENT TO LOGAN COUNTY pPSD

The County Commission of Logan County, West Virginla, being
apprised that the term of Mr. Mike Stone on the Logan County Public
service District does expire this date, does, upon motion duly made,
seconded and passed unanimously, reappoint Mr. Stone to a new term
. of five (5) years en the said Logan County PSD, said term 1o expire
October, 2007.

ENTERED this the Lé_day of October, 2001,

"-‘ odby, CommigSIoner

Willie D. Akers, Jr., commlgloner



IN THE COUNTY COMMISSION OF
LOGAN COUNTY, WEST VIRGINIA

IN RE: LOGAN COUNTY PUBLIC SERVICE DISTRICT

The County Commission of Logan County, West Virginia, being
cognizant that the terms of BEN LOWE, JR. and JAMES R. JEFFREY on
the Logan County Publle Service District Board do expire this date,
upon motion duly made, seconded and passed, re-appoint Mr. Lowe
and Mr. Jeffrey to new terms of six (6) years on the Logan County
Public Service District, sald terms to expire January, 2008.

ENTERED this the 7t day of January, 2002.

e —— —_————






OFFICER’S OATH

THE STATE OF WEST VIRGINIA, LOGAN COUNTY, TO WIT:

1, Mike Stone, having been duly appointed to the office of Board Member of the Logan
County Public Service District do solemnly swear that 1 will support the Constitution of the
United States and the Constitution of this State, and that T will truly and faithfully discharge all
the duties of said office, during my continuance therein, to the best of my skill and judgement, sO

help me, God.

Mike Stone

Subscribed and sworn 1o before the undersigned Clerk of the County Commission of said

county, this z#\) day of January, 2002.

s

»&Z&A Aplosens!



OFFICER’S OATH

THE STATE OF WEST VIRGINIA, LOGAN COUNTY, TO WIT:

I, Ben F. Lowe, Jr, having been duly appointed to the office of Board Member of the
Logan County Public Service District do solemnly swear that I will support the Constitution of
the United States and the Constitution of this State, and that I will truly and faithfully discharge
all the duties of said office, during my continuance therein, to the best of my skill and judgement,

so help me, God.

S /%ﬁk@_ﬁ

Ben F. Lowe, Jr.

Subscribed and sworn to before the undersigned Clerk of the County Commission of said

county, this [D day of January, 2002.

by i Ui

) Glen D. Adki Clerk \ /
}
@, ' %A/ﬁ%/(—/




OFFICER’S OATH

IRGINIA, LOGAN COUNTY, TO WIT:

THE STATE OF WEST Y
ointed to the office of Board Member of the

1, James R. Jeifrey, having been duly app

Logan County Public Service District do solemnly swear that 1 will support the Constitution of

d that 1 will truly and faithfully discharge

ihe United States and the Constitution of this State, an
g my continuance therein, to the best of my skill and judgement,

all the duties of said office, durin

so help me, God.

ounty Commission of said

Subscribed and sworn o pefore the undersi gned Clerk of the C

county, this Q day of January, 2002,

.

en D. Adkins, Clerk %n/%
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1.5

RULES OF PROCEDURE

LOGAN COUNTY PUBLIC SERVICE DISTRICT

ARTICLE]

NAME AND PLACE OF BUSINESS

Section 1.  The name of this Public Service District shail be LOGAN COUNTY
PUBLIC SERVICE DISTRICT (the “District”).

Section2.  Theprincipal office of the District will be located at Wt ite & Browning
Building, Suite 507, 201 Y Strafton Street, Logan, West Virginia.

Section3. The official seal of the District shall consist of 2 ccncentric circies

between which circles shall be inscribed “LOGAN COUNTY PUBIIC SERVICE
DISTRICT WEST VIRGINIA”, and in the center «CORPORATE SEAL" as follows:

Section4.  The fiscal year of the District shall begin on the 1¥ day of July in ezch
year and shall end on June 30 of the following year.

ARTICLE I

PURPOSE

Section 1.  The Districtis organized and operated exclusively for the purposes et
forth in Chapter 16, Article 13A of the Code of West Virginia, 1931, as amen: led (the “Act”).

M0364679.1 1



ARTICLE III

MEMBERSHIP

Section]l.  The members of the Public Service Board of the Distri :t (the “Board”)
shall be those persons appointed by The County Commission of Logar. County, West
Virginia (the “County Commission™), or otherwise appointed pursuant to th: Act, who shall
serve for such terms as may be specified in the order of the County Commission or
otherwise.

Section2.  Should any member of the Board resign or otherwise become lege lly
disqualified to serve as a member of the Board, the District shall immediately notify the
County Commission or other entity provided under the Act and request the appointment of
a qualified person to £ill such vacancy. Prior to the end of the term of any member of the
Board, the District shall potify the County Commission or other entity pro sided under the
Act of the pending termination and request the County Commission or other entity provided
under the Act to enter an order of appointment of re-appointment t0 0 \aintain a fully
qualified membership of the Board.

Section3.  The District shall provide to the Public Service Comr1ission of West
Virginia, within 30 days of the appointment, the following information: the new board
member’s name, home address, home and office phone numbers, date of app¢ intment, len;zth
of term, who the new member replaces and if the new appointee has previnusly served on
the board, and such other information required under the Act.

Qection4.  Eachboard member shall, within 6 months of taking offize, successfully
complete the training program established and administered by the Public Service
Commission of West Virginia in conjunction with the West Virginia Department of
Environmental Protection and the West Virginia Bureau for Public Health.

SectionS.  Board members shall not be or become pecuniarily int: rested, directly
or indirectly, in the proceeds of any contract ot service, or in furnishing iny supplies or
materials to the District, nor shall a former board member be hired by the District in eny
capacity within a minimum of 12 months after such board member’s term has expired or
after such board member has resigned from the Board.

Section 6.  Salaries of the board members shall be established as provided in
Chapter 16, Article 13A, Section 4 of the Act. The District shall certify the number of
customers served to the Public Service Commission of West Virginia on the first day of July
each year. Board members may be reimbursed for all reasonable and necessary eXpenses
actually incurred in the performance of their duties.

MO364679.1 2



Section?.  The members of the Board are not personally liable o1 responsible for
any obligations of the District or the Board but are answerable only for willful misconduct
in the performance of their duties.

ARTICLE1IV

MEETINGS OF THE BOARD

Sectionl.,  The members of the Board shall hold regular monthly nieetings on such
days of each month and at such place and hour as the members shall determ ne from time: to
time. If the day stated shall fall on a legal holiday, the meeting shall be held on the following
day. Special meetings of the Board may be called at any time by the Cha rperson or by a
quorum of the Board.

Section 2. At any meeting of the Board, a majority of the memburs of the Board
shall constitute a quorum. Each member of the Board shall have one vote at i1y meeting and
if a quorum is not present, those present may adjourn the meeting to a later date.

Section3.  Unless otherwise waived, notice t0 members of regula: meetings st wall
be by letter or telephone. Unless otherwise waived, notice to members of each special
meeting shall be by letter or telephone not less than 72 hours before the dats fixed for such
special meeting. The notice of any special meeting shall state briefly the p arposes of such
meeting and the nature of the business to be transacted at such meeting, :nd no business
other than that stated in the notice shall be transacted at such special meeting.

Section4. Pursuant to Chapter 6, Article 9A, Section 3 of the Code of West
Virginia, 1931, as amended, notice of the date, time, place and agenda of all regulexly
scheduled meetings of the Board, and the date, time, place and purpos: of all special
meetings of the Board, shall be made available, in advance, to the public and news mediz. as

follows:

Rule No. 1. Notice of Regularly Scheduled Meetings. In mediately alter
adoption of these Rules of Procedure and in July of each year thereafter, the Board shall
instruct the Secretary to, and the Secretary shall, post, and leave posted thrcughout the year
to which it applies, at the regular meeting place of the Board and at the Logan Couaty
Courthouse, where notices customarily are posted, a notice setting forth th date, time and
place of the Board’s regularly scheduled meetings for the ensuing year. In iddition, a copy
of the agenda for each regularly scheduled meeting shall also be posted at tf e same location
by the Secretary not less than 72 hours before such regular meeting is to be held.
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The Board shall also ins

truct the Secretary to, and the Secretary shall,

distribute to each of the newspapers and other news media listed below a nctice identical to

that posted:
News Media

The Logan Banner

WVOW - AM/FM

Williamson Daily News

The Lincoln Journal

Independent Herald

A notice shall be considered dis
such news medium at the address
has in writing requested be used, m

Address

P.O. Box 720
Logan, WV 25601

P.0. Box 1776
Logan, WV 25601

P.O. Box 1660
Williamson, WV 25661

P.O. Box 308
Hamlin, WV 25523

P.O. Box 100
Pineville, WV 24874

tributed to a news medium when it has be:n addressed to
listed above, or at such other address as th2 news medinm
arked or stamped with first class postag 2 and deposied

in the United States mail. In July of each year after the adoption of these Ruli:s of Procedure,
the Board shall review the above list and shall amend such list as needed, in the opinion of
the Board, to reflect properly all the newspapers and other news media t1at customarily
cover news of the area served by the Board. In addition, a copy of the ¢ genda for euch

regularly scheduled meeting shall also be distributed to the

news media by the Secretary 110t

less than 72 hours before such regular meeting is to be held.

In the event of any mo
regularly scheduled meeting of the Boar

dification to
d, notice of such modificati

the date, time, place dr agenda of a
on shall immediately be

given to the public and news media by posting at the places and distribut ng to the news

media in the manner set forth above not less than 48
be held. A copy of the notice o

f such modification shall

hours before such regu. ar meeting i¢ to
be attached to anc made a pari of

the minutes of the meeting for which such notice was given.

Rule No. 2. Notice of Special Meetings.

Not less than 72 hours prior to he

date set for any special meeting of the Board, the Board shall instruct the Szcretary 1o, end

the Secretary shall, post at the regular mee
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Courthouse, where notices customarily are posted, & notice setting forth the Jate, time, place
and purpose Of purposes of such special meeting. Business at such special jneeting shall be
limited to the purpose or purposes specified in said notice.

As soon as practical after the posting of said notice, but not le s than 72 hours
prior to the date set for such special meeting, the Secretary shall distribut 2 to each of the
newspapers and other news media listed in Rule No. 1 hereof, a notice -dentical to that
posted. Amendments made to such news media list, as provided for in said Rule No. 1, shall
be incorporated by reference in this Rule No, 2. A notice shall be considerc:d distributed to
a news medium when ithas been addressed to suchnews medium at the addr :ss listed in said
Rule No. 1, or at such other address as the news medium has in writing recuested be used,
marked or stamped with first class postage and deposited in the United Sta-es mail.

A copy of such notice posted and distributed pursuant to this ule No. 2 shall
be attached to and made a part of the minutes of the meeting for which such notice v/as
given.

Rule No. 3. Emergenc Meetings. The Board may hold a 13eeting without
providing the notice to the public and news media required by Rule No. | and Rule N¢. 2
hereof only in the event of an emergency requiring immediate official actior. The existence
for such an emergency requiring immediate official action shall be determinzd by the Board
and shall be attested to in 2 certificate by the Secretary describing such >mergency end
setting forth the reason Of reasons immediate official action is required, » hich certificate
shall be attached to and made a part of the minutes of such emergency meeting.

Rule No.4. Executive Sessions. The Board may hold an e ecutive $ess.on
during a regular, special or emergency meeting in accordance with Chapter 6, Article &A,
Section 4 of the Code of West Virginia, 1931, as amended. During the open portion of he
meeting, prior to convening an executive session, the Chairperson shall identify “he
authorization under Chapter 6, Article 9A, Section 4 of the Code of West Virginia, 1931, as
amended, for holding the executive session and present it to the Board an to the general
public, butno decision may be made in the executive session. An executive session may be
held only upon a majority affirmative vote of the Board members present. The Board may
hold an executive session and exclude the public only when a closed session is required for
any of the actions permitted under Chapter 6, Article 9A, Section 4 of the: Code of West
Virginia, 1931, as amended.

RuleNo.5. Minutes. The Board shall provide for the prepas ation of written

minutes of all of its meetings. Subject to the exceptions set forth in Chapter 6, Article S'A,
Section 4 of the Code of West Virginia, 1931, as amended, minutes of all 11eetings exc2pt
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minutes of executive sessions, if any are taken, shall be available to the public within a
reasonable time after the mecting and shall include, at least, the following nformation:

(1)  The date, time and place of the meeting;

(2) The name of each Board member present and absent,

(3) Al motions, proposals, resolutions, orders, ordinances and me::sures proposed,
the name of the person proposing the same and their disposit:on; and

(4 The results of all votes and, upon the request of a Board mexn ber, the vote of
each Board member, by name.

Rule No. 6. No_Actions by Reference. [Except as othe -wise expressly
provided by law, the Board may not deliberate, vote, of otherwise take offii;ial action upon
any matter by reference t0 a letter, number or other designation or other ! ecret device or
method, which may render it difficult for persons attending a meeting to undierstand whalt is
being deliberated, voted or acted upon. However, this rule does not prohibit the Board from
deliberating, voting or otherwise taking action by reference to an agenda, if copies of "he
agenda, sufficiently worded to enable the public to understand what is be ng deliberatzd,
voted or acted upon, are available for public inspection at the meeting. The Board may not
vote by secret or written ballot.

RuleNo.7. Broadcasting of Meetings. Exceptas otherwise orovided in this
rule, any radio or television station is entitled to broadcast all or any part of g Board meeting
required to be open. The Board may regulate the placement and use of equipment necessiiry
for broadcasting, photographing, filming or recording a meeting, SO as to prevent uncue
interference with the meeting. The Board shall allow the equipment to be p: aced within he
meeting room in such a way as to permit its intended use, and the ordinary use of “he
equipment may not be declared to constitute undue interference; provided, that if the Board,
in good faith, determines that the size of the meeting room is such that all ‘he members of
the public present and the equipment and personnel necessary for broadcasting,
photographing, filming and tape-recording the meeting cannot be accom nodated in “he
meeting room without unduly interfering with the meeting and an adeqate alternatve
meeting room is not readily available, then the Board, acting in good faith and consistent
with the purposes of this rule, may require the pooling of the equipment ani the personel
operating it.

RuleNo.8. Telephonic Meetings. Board meetings may be held by telephone
conference or other clectronic means. All Board members participating by telephone or
other electronic means must be audible to all those personally present.

Sections.  Allmeetings of any committee of the Board shall be sub, ectto the Rules
of Procedure set forth in Section 4 above.
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ARTICLEV

OFFICERS

Section 1. The officers of the Board shall be a Chairperson Secretary end
Treasurer. The Chairperson shall be elected from the members of the Board. The Secretary
and Treasurer need not be members of the Board.

Section2.  The officers of the Board shall be elected each year by the members at
the first meeting after the first day of January of each year. The officers 30 elected stall
serve until the next annual election by the membership and until their suc(essors are dily
elected and qualified. Any vacancy occurring among the officers shall e filled by “he
members of the Board ata regular or special meeting. Persons selected to fill vacancies st all
serve until the next annual organizational meeting of the Board when their  uccessors stall
be elected as hereinabove provided.

ARTICLE VI

DUTIES OF OFFICERS

Section .  When present, the Chairperson shall preside as Chairperson at all
meetings of the Board. He/She shall, together with the Secretary, sign thi: minutes of all
meetings at which he/she shall preside. He/She shall attend generally to the execut ve
business of the Board and exercise such powers as may be conferred upon him/her by ‘he
Board, by these Rules of Procedure, or prescribed by law. He/She shall execute, anc. if
necessary, acknowledge for record, any deeds, deeds of trust, contracts, notes, bonds,
agreements, or other documents necessary, requisite, proper or convenient t¢ be executed by
or on behalf of the Board when and if directed by the members of the Boar 1.

Section2.  If the Chairperson is absent from any meeting, the remi:ining members
of the Board shall select a temporary chairperson.

Section3.  The Secretary shall keep a record of all proceedings of tae Board which
shall be available for inspection as other public records. Duplicate records sk all be filed with
the County Commission and shall include the minutes of all Board meeting: . He/ She shall,
together with the Chairperson, sign the minutes of the meetings at which he/she is present.
The Secretary shall have charge of the minute book, be the custodian of ¢eeds and other
documents and papers of the Board. He/She shali also perform such other ¢ uties as may be
required of him/her by law or as may be conferred upon him/her from time to time by “he
members of the Board.
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Section4.  The Treasurer shall be the lawful custodian of all funcs of the District
and shall pay same out on orders authorized or approved by the Board. The Treasurer shall
keep or cause to be kept proper and accurate books of accounts and proper receipts and
vouchers for all disbursements made by or through him/her and shall prepare and sub:mit
such reports and statements of the financial condition of the Board as the meinbers may from
time to time prescribe. The Treasurer shall keep and preserve all financial records of the
District for 10 years and shall at all times have such records readily avai able for pubilic
inspection. At the end of his/er term of office, the Treasurer shall pron ptly deliver all
financial records of the District to his successor in office. He/She shall also perform such
other duties as may be required of him/her by law or as may be conferred upon him/her from
time to time by the members of the Board. The Treasurer shall furnish bond in an amo-nt
to be fixed by the Board for the use and benefit of the District.

Section5.  Nomoney may be paid out by the District except upon an order signed
by the Chairperson and Secretary, or such other person Or persons authorized by “he
Chairperson or the Secretary, as the case may be, to sign such orders on their behalf. E: ich
order for the payment of money shall specify the purposes for which the ariount thereo” is
to be paid, with sufficient clearness 10 indicate the purpose for which the ordzr is issued, end
there shall be endorsed thereon the name of the particular fund out of which tis payable end
it shall be payable from the fund constituted for such purpose, and no other. All such orders
shall be reflected in the minutes of the next meeting of the Board.

Section 6.  The members and officers of the Board shall make yvailable to he
County Commission, at all times, all of its books and records pertaining 10 the District’'s
operation, finances and affairs, for inspection and audit.

ARTICLE VII

AMENDMENTS TO RULES OF PROCEDURE

Section 1.  These Rules of Procedure may be altered, changed, an ended or added
to at any regular or special meeting of the Board when a quorum is present and a majotity
of those present vote for the alteration, change, amendment Orf addition; but no such
alteration, change, amendment of addition shall be made at any special meeti 1g unless notice
of the intention to propose such alteration, change, amendment or addit.on and a clz

statement of the substance thereof be included in the written notice calliig such special
meeting.
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Adopted this 9 day of May, 2002.
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CERTIFICATION

Certified a true copy of the Rules of Procedure duly ndopted by the
Board of Logan County Public Service District on May 9, 2002.

Dated this 10™ day of May, 2002.

A

[SEAL) % .
- Secretary
04/25/02

0001210/00323
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PUBLIC SERVICE DISTRICT MINUTES
January 10, 2002
Page 1 of 4

The Logan County Public Service District held its Regular Monthly Board
Meeting on Thursday, January 10, 2002, at 6:30 p.m., in Suite 507 of the White & Browning
Bujlding, Logan, WV. Mr. James R.J effrey, Chair, called the meeting to order and recognized
the following persons as present:

M. James R. Jeffrey, Chair

Mr. Ben F. Lowe, J1., Treasurer

Mr. Mike Stone, Secretary

Mr. Rick Roberts, LCPSD Managing Engineer
Mr. James A. Walker, LCPSD Legal Counsel
Mrs. Melinda Gullett, Administrative Assistant
Ms. Samme Gee, Counsel for Jackson & Relly

APPROVAL OF MINUTES: The Board unanimously approved and signed the Minutes of
the December 27, 2001 Regular Board Meeting.

ELECTION OF OFFICERS: Being the first District Board Meeting of the pew yeat, the
election of the officers was discussed. A motionby M. Lowe that the District Board Officers
remain the same as last year seconded by Mr. Stone, and passed unanimously. The District

Officers for 2002 are:
Mr. James R. Jeffrey, Chair

Mz. Ben F. Lowe, Jr., Treasurer
Mr. Mike Stone, Secretary

CUSTOMER/PUBLIC PRESENTATIONS: None

ANNOUNCEMENTS: This meeting should be recessed until 9:45 a.m. on Tuesday, January
22, 2002, to allow for possible further action concerning the Garrett Fork bond documents.

The pré-closiﬁg will be at 10:00 a.m. on Tuesday, January 22, 2002.

The next Regular Board Meeting will be held on Thursday, January 3 1, 2002, at 6:30
pan., in Room 104, Logan County Courthouse, Logan, West Virginia.

The next Special Board Meeting will be held on Thursday, February 14, 2002, at 6:30
p.m., in Room 507 of the White & Browning Building, Logan, West Virginia.

The WV Rural Water Association Capacity Development Expo will be held oﬁ Thursday,
Jaguary 24, 2002, in Charleston, West Virginia,
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PROJECT IMPLEMENTATION:

Garrett Fork Water Project - Ms. Samme Gee presented the Bond Resolution
for the Board’s approval.

A motion was made by Mr. Stone to approve the Bond Resolution, seconded by Mr.
Lowe, and passed unanimously by the Board.

Mr. Walker raised the question of the RUS Final Title Opinion letter. Heneeds a
diffexent semple opinion letter for this project instead of the one he has. Ms. Gee stated she
would get a copy of the sample letter to Mr. Walker.

Ms. Gee presented the Supplemental Resolﬁtion for the Board’s approval.

A motion was made by Mr. Lowe to approve the Supplemental Resolution, seconded by
Mr. Stone, and passed unanimously by the Board.

Mr. Roberts represented that he thought Ms. Gee would be providing the Loan .
Agreement for the Rural Utility Service to the Board Meeting. Ms. Gee stated that RUS would
prepare and provide their own preprinted federal government Joan agreement. Ms. Gee stated
she thought that the Board should go ahead and approve it in concept so that they can sipgn it.

A motion was made for approval on the consideration of a loan agreement by Mr. Stone,
seconded by Mr, Lowe, and passed unanimously by the Board.

M. Jeffrey questioned the date that Holly Brothers have to respond to the Notice of
Award., Mr. Roberts stated that they have until January 14,2002 to provide everything requested
which was included the payment and performance bond, each in the amount of 100% on the
contract. Mr. Lowe questioned if Mr. Roberts had any information ihat they will respond. Mr.
Roberts stated that he talked to Randy Bolton ont Monday, January 7, 2002, and he had not heard
anything back but he did not mail the Notice of Award out until January 3, 2002. Holly Brothers
have 10 days to supply this information from the day Randy mailed it out.

The pre-closing wAll be held on Tuesday, January 22,2002 at 10:00 am., in Room 507 of
the White & Browning Building, Logan, West Virginia. The pre-construction conference will be
held on Tuesday, January 22,2002, at 11:00 a.m., in Room 507 of the White & Browning
Building, Logan, West Virginia.

Mr. Roberts presented an Acceplance of Inspection Letter for RUS for James R. Jeffrey’s
signature in which James R. Jeffrey is certifying that each proposed resident project
representative nad provided satisfactory Jike services on previous water projects and these
individuals are acceptable to the District.
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Huff Creek Watexr Project —~ Mr. Roberts reported that the soil consultant has the
field work done at the 1ank site that we had the problem with before, but the final report is still
pending.

Phase ] Wastewater Project — Mr. Roberts reported that everything had been
sent to the Public Service Commission for approval of the Jowered rates but they have taken po
action other than to log it in. Mr. Roberts stated that he is not anticipating any problems because
they actually recommended that we continue to try to lower the rates. At the present timae, there
are 040 Users Agreements in hand. Next week, we are going to try to get someone from the
District to start going door to door. At the present time, there are 165 of 216 Rights-of-Way in
hend or about 76% and we need 80% to bid and Mr. Walker has some that will be condemned.
Mr. Walker stated that he has eight (8) lawsuits now that is ready to file. Mr. Roberts stated that
the Easements that we have in hand and the eight that Mr. Walker has ready to file are exactly
80%. This will give us enough to go abead with the project. Mr. Roberts stated that he thinks in
about three weeks or 50 We will have either a Users Agreement or Service Declination Statement
from everyone, we then submit it to RUS to verify and it would be up to RUS as to how quick
they can verify the User List.

Atenyille Water Project — Mr. Roberts stated that the Public Service
Commission Certificate Case has been filed including the Certificate of Publication. n order to
get the highway permit, we have to provide a highway bond for the project in the amount of
$100,000.00.

A motion was made to approve the highway bond by Mr. Stoné, secéndcd by Mr. Lowe,
and passed smenimously by the Board.

Mill Creek Watex Project — Mir. Roberts stated that in regards to Contract No. 3
(Tank) that there has been 0o progress. “The contractor was supposed to start back on the site on
Monday, January 14,2002: In regards to Contract No. 4, the main progress has been the
installation of the Pressuxe Reducing Valve and the Master Meter Valve (PRV/MM), which is
located on the Henlawson end of the propexty and it will reduce the pressure and control the flow
and measure the flow coming from the plant up the river. In regards to Contract No. 5 (Plant),
sand drying bed concrete work is complete, the intake piping is assembled and will be installed
next week, the site drainage is about 45% complete, the yard piping is about 55% complete and
building footer is done and the wall materials are 10 be delivered next week. There was some
discussion on the Mill Creek Tank slippage.

M. Roberts presented 2 proposal from Diversified Enterptises for possible change order
pricing on Contract #5 to the Board. M. Lowe made a motion to approve, seconded by Mr.
Stone, and passed unanimously by the Board.

Other Projects — Mr. Roberts reported that matetials still being deliirered for Mill
Rranch, Snap Creek and Vernet Rt. 80 Projects.
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Wyoming County Water Systems ~ M. Roberts reported that there are major
problems with water outages and leaks and water operator problems. There was a PSC rate
hearing on Thursday, January 3, 2002 and the order came out on Friday, January 4, 2002.

Other - Mr. Roberts reported that on the new field office and business office the
best route was to gut the existing office and start over. They have the shelves moved out and are
in the process of tearing down the walls to develop a more user friendly office space.

SYSTEM OPERATIONS:

_____—..——-—-——'M

The Board reviewed all invoices presented and si gned checks for the same. They also
reviewed the Delinguent Report, the Water Accountability Summary, the monthly vehicle use
summary and the purchased water repori.

EXECUTIVE SESSION: The Board upanimously agreed to retire into Executive Session to
discuss private matters. The Board unanimously agreed to arise from Executive Session with no

action taken.

ADJOURNMENT: Beingno other business, a motion to recess the meeting until 9:45 a.m. on
Tuesday, January 22, 2002, was made by Mr. Stone, seconded by Mr. Lowe, and passed
unanimously by the Board.

The meeting was reconvened at 945 a.m.on Tuesday, January 22, 2002. Mr. Lowe was
not in attendance. Mr. Roberts presented a construction contract with Holley Brothers
Construction Company, Inc. for Contract No. 1 of the Garrett Fork Water Project in the amount
of $1,330,289.00 for the Board’s consideration. Motion by Mr. Stone to approve the contract
and authorize Mr. Jeffrey to sign on behalf of the District. Mr. Jeffrey seconded, motion passed.
Ms. Samme Gee presented funding Requisition Number 1 in the amount of $89,278.27 for the
Board’s consideration. Motion by Mr. Stone to approve the Requisition. Seconded by Mr.
Jeffrey, motion passed.

Being no other business, the meeting was adjourned,
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FAX: (304) 340-0325

October 1, 2002

Rick Roberts, P.E.

Managing Engineer

Logan County Public Service District
Suite 507, White & Browning Building
Logan, WV 25601

RE: CASENO. 01-1695-PWD-CN
LOGAN COUNTY PUBLIC SERVICE DISTRICT

Dear Mr. Roberts:

~ Enclosed is a copy of a Commission Order issued today in the above-referenced
proceeding.

When you submit any additional documents - Tn addition to filing an original and 6
copies of all documents with the Commission, you are required to mail a copy to all other
parties of record. We invite you to visit our Internet web site address at www.psc.state. wv.us.

: Sincerely,

o
SS8/s - Sandra Squirey
enclose order Executive Secretary
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

At asession of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the
City of Charleston on the 1st day of October, 2002.

CASE NO. 01-1 695-PWD-CN
LOGAN COUNTY PUBLIC SERVICE DISTRICT
Application for a certificate to construct water

line extension project

COMMISSION ORDER

The Logan County Public Service District (District) is before the Commission on a
petition to reopen. The District is seeking to provide service to an additional thirty-five (35)
customers, and it will utilize the difference between the estimated project cost and the low
bid received on the project to fund the expansion. The Commission shall approve the

District’s request subject to certain conditions herein.

Background

On December 21, 2001, the District filed an application for a certificate of
convenience and necessity to construct a water main line extension project (the Atenville
Water Line Extension). The proposed project consists of extending water service fo
approximately four hundred (400) potential customers in the Big Harts, Little Harts, 14 Mile
and Sand Creek areas in Lincoln County. The proposed construction will consist of
installing 6, 8, and 10 inch water lines on state and county road rights-of-way. Water will
be supplied from the existing Ferrelisburg 300,000-gallon storage tank. Water is presently
purchased from the City of Chapmanville for resale to end users, which will continue.

The proposed extension for the Big Harts area will consist of two (2) separate 6 inch
water main tap-ons (a 6 inch tap-on at the Chapman Church along County Route 70, and a
second 6 inch tap-on at Harts High School). The extension from the main at the Chapman
Church will be installed along County Route 19/2 and parallel to the Guyandotte River. The
extension from the main at Harts High School will be installed along County Routes 19,

19/1, 3, 5 and 72. The existing mains belong to the District and all main line taps will be to
those mains. There are 139 potential customers in the Big Harts area.

Public Service Comemission
of West Virginia
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The Little Harts area will tap on to the water main adjacent to the elementary school
at the intersection of West Virginia Route 10 and County Route 68, with an 8 inch tap-on.
The area will be provided with 8 inch and 6 inch lines, with the extension being installed
along County Routes 68, 68/1, 68/4 and Delta Routes 15 and 43. There are 151 potential
customers in the Little Harts area.

The 14 Mile area, which is located on West Virginia Route 10 north of the Sand
Creck Road, will be served by an extension connected to the last fire hydrant north of
Atenville. The extension will continue in a northerly direction along West Virginia Route
10 past the Sand Creek Road intersection to users in the Dry Run area. There are 30

potential customers along this extension.

The Sand Creek Road area is located solely on County Route 10/3. The proposed
extension will tap-on at the intersection of West Virginia Route 10 and County Route 10/3.
There are 139 potential customers along Sand Creek Road.

The total project will consist of the construction and installation of approximately
6,825 hinear feet of 10 inch, 30,605 linear feet of 8 inch, 33,657 linear feet of 6 inch, 435
linear feet of 4 inch and 11,262 linear feet of 2 inch water line; 38 fire hydrants; valves;
individual customer meters; and other related appurtenances. The total project cost is
estimated to be $2,600,000. Funding for the proposed project consists of a $1,500,000 Small
Cities Block Grant and a loan of §1, 100,000 from the West Virginia Infrastructure Fund.

On Jamuary 18, 2002, Staff Attomey Meyishi Blair filed a Final Joint Staff
Memorandum. A Utilities Division Final Staff Recommendation dated January 16, 2002,
from Steven Kaz, Utilities Analyst 11, Utilities Division, was attached thereto. Mr. Kaz
initially noted that the total cost of the proposed project is estimated to be $2,600,000 and
is to be financed through a Small Cities Block Grant of $1,500,000 and a West Virginia
[nfrastructure Loan of $1,100,000, at 0% interest, for forty (40) years. The District estimated
the total revenue requirement for the project to be $99,425, including $67,800 for operation
and maintenance (O&M) eXpenses and $31,625 for bond payment/coverage. The District
estimated that the project will generate TEVENUES of $100,800 per year based on an average
monthly bill of $30, which was calculated based on consumption of 4,500 gallons. A Staff-

prepared cash flow statement was attached to Mr. Kaz’s recommendation.

By Order dated January 23, 2002, the Commis sion referred this matter to the Division
of Administrative Law Judges for further disposition and ordered thatan Administrative Law
Judge’s decision be rendered on or before July 19, 2002

On January 28, 2002, Staff filed a Final J oint Staff Memorandum recommending
approval of the project. '

Public Service Comnmission
of West Virginia
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Bya Recommended Decision issued February 25, 2002 (Final March 17, 2002) the
application for 2 certificate of convenience and necessity, filed December 21, 2001, by the
District to provide water service to approximately 400 potential customers in the Big Harts,
Little Harts, 14 Mile, and Sand Creek areas in Lincoln County, fora total project cost not to
exceed $2,600,000, was granted. Funding was also approved in the form of a Small Cities
block grant of $1,500,000 and WVI1ID loan of $1,100,000 at 0% interest, for 40 years. The
District was further ordered that should any changes occur with respect to the cost, sCOPe,
terms, conditions or financing of the project that the District notify the Commission
immediately and obtain Commission consent and approval of any such revision or change

prior to commencing construction.

On August 8, 2002, the District filed a «“Petition to Reopen” t0 approve expanding the
project’s scope to include the design and construction of a water storage tank and distribution
system to serve an additional 35 customers in the Upper Little Harts Creck area. The District
stated that it opened the project for bids on July 25, 2002. As the low bid was significantly
under budget the District submitted and received approval from the West Virginia
Infrastructure and Jobs Development Council to add the design and construction of a water
storage tank and approximately 6,000 feet of 6 inch and smaller diameter water main to serve
approximately 35 potential customers in the Upper Little Harts Creek area of Lincoln
County. The District averred that the total project cost would remain unchanged at
$2,600,000 and that funding for the project would remain unchanged in the form of a
$1,500,000 Small Cities block grant and a West Virginia Infrastructure fund loan of
$1,100,000 at 0% interest for 40 years. The District requested expedited treatment due to
its need to award the construction contract no later than October 22, 2002.

On August 14, 2002, Commission Staff filed a “Initial Joint Staff Memorandum.”
Staff stated it was continuing to review the petition and would make final recommendation
upon receiving certain enumerated items from the District.

The District filed a letter on August 21,2002, stating that the items requested by Staff
were not currently available because the additionial work had not yet been designed. The
District requested that the funding be approved on the condition that $291,000 of the
approved funding be restricted until the District could design the additions to the project and
obtain the necessary permits. The District expected to be able to supply such information
within 6 months. The District described a similar request made in Case No. 00-1873-PWD-
CN for its Garrett Fort water project. The District noted in that case, 3 Commission order
of December 17, 2001, approved the District’s request and that the additional information
was filed and a final approval was granted by a Commission order of July 29, 2002.

On August 21, 2002, Staff filed its “Final Joint Staff Memorandum.” Staff, upon a
financial review of the request by the District, recommended approval.

Public Service Comemission
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2. By a Recommended Decision issued February 25, 2002 (Final March 17,
2002), the application for a certificate of convenience and necessity filed by the District to
provide water serviceto approximately 400 potential customers in the Big Harts, Little Harts,
14 Mile, and Sand Creek areas in Lincoln County, for a total project cost not to exceed
$2,600,000, was granted.

3. On August 8, 2002, the District filed a “Pefition to Reopen” to approve
expanding the project’s scope to include the design and construction of a water storage tank
and distribution system to SeIve an additional 35 customers in the Upper Little Harts Creek
area.

4. On August 30, 2002, Commission Staff filed a “Further Final Joint Staff
Memorandum.” Staff recommended the Commission approve the District’s petition with the
condition that use of the $291,000 (associated with the construction cOSts of the change 1n
the scope of the project) be restricted until such time as the District provides the information

required by the Commission’s Engineering Staff.

CONCLUSIONS OF LAW

1. It is reasonable to reopen this matter to grant the District’s revision of its
certificate of convenience and necessity.

2. The Commission shall approve the gxpanded scope of the project (to include
the design and construction of a water storage tank and distribution system t0 serve an
additional thirty-five customers in the Upper Little Harts Creek area) on the condition that
the Commission shall restrict the use of $291,000 of the funding (that amount associated
with the construction costs of the charges in the scope of the project).

3. The Commission’s restriction on theuse of the $291,000 shall be automatically
lifted upon the filing of the final Staff recommendation approving the revised portion of the
project.

ORDER

IT 1S THEREFORE ORDERED that this proceeding 1S hereby reopened.

T IS FURTHER ORDERED that the Logan County Public Service District’s
«“petition to Reopen” filed August 8, 2002, and seeking approval to expand the project’s
scope to include the design and construction of a water storage tank and distribution systeim
to serve an additional 35 customets in the Upper Little Harts Creek area, is hereby granted
subject to restrictions on the associated funding, as described below.

Public Service Comymission
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On August 30, 2002, Commission Staff filed a “Further Final Joint Staff
Memorandum.” Staff recommended the Commission approve the District’s petition with the
condition that use of the $291,000 (associated with the construction costs of the change in
the scope of the project) be restricted until such time as the District provides the information

required by the Commission’s Engineering Staff.

Staff filed an additional memorandum on September 12, 2002, reiterating and
clarifying its position.

DISCUSSION

LA 2 s

This case should be reopened to consider Logan County’s request to revise the scope
of the project.

Since the low bid came in under the estimate, the District believes it is possible to
expand the project’s scope to provide service to an additional thirty-five (35) new customers.
As noted in the District’s petition, the o st of the project modification will not require arate
_ increase nor will it necessitate any change in the project’s current funding structure.

The District has requested the Commission approve modification of the project even
though the additions to the project have not yet been designed. The District proposes that
the portion of the funding originally earmarked to cover the cost of the project as originally
estimated be restricted until the District designs the additional portion of the project and
obtains the necessary permits. The District argued that the Commission had approved a
similar modification in Case No. 00-1873-PWD-CN for the District’s Garrett Fort water
project. In {hat case, as in the present case, time was of the essence as the District faced a
deadline regarding the award of its construction contract.

The Comnission shall approve modification of the scope of the project but shall
restrict the use of $291,000 of the funding (that amount associated with the construction
costs of the charges in the scope of the project) until such time as the District could submit

the additional design and permits and receive approval from Commission Staff of such
submissions.

FINDINGS OF FACT

1. On December 21, 2001, the District filed an application for a certificate of
convenience and necessity to construct a water main line extension project (the Atenville
Water Line Extension).

Public Service Commission
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IT IS FURTHER ORDERED that the Commission shall restrict the use of $291,000
of the funding (that amount associated with the construction costs of the charges in the scope
of the project). The Commission’s restriction on the use of the $291,000 shall be
automatically lifted upon the filing of the final Staff recommendation approving the revised
portion of the project.

IT IS FURTHER ORDERED that, should any changes occur with respect to the cost,
scope, terms and conditions, or ginancing of the project herein approved, the District shall
notify the Commission immediately and obtain the Commission’s consent and approval for
any revision Of change prior t0 commencing ot continuing construction.

_ ITIS FURTHER ORDERED that upon entry of this order, this case shall be removed
from the Commission’s docket of open €ases.

IT IS FURTHER ORDERED that the Commission's Executive Secretary serve a copy
of this order upon all parties of record by United States First Class Mail and upon

Commission Staff by hand delivery.

A True CopY, Teste: .
% hAlﬂ/ %%’L‘L e
Sandra

Squire
Executive Secretary

ARC
1TWilfg
011695ca.wpd
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ille for resale tO end

ellsburg 300,
from the city ©
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waiver of the
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sinece no rate increase
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sion after full review. (See,
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The proposed extension fo
g" water main tap-ons {a 6"
along County route 70, and a gecond
extension frow the main at the Chapman church will be installed along
Ccounty Route 19/2 and parallel to t i " The extension
from the main at Harts High gchool will be installed along County Routes
19, 19/1, 3, i sting mains pelong tO the District and all

The exXl
main line taps to those mains. There are 139 potential customers
in the Big Harts area-

y the Big Harts area will consist of TWO
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county Route 68,
and 6" lines, wi

' to the water main adjacent to the
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68/1, 68/4 and Delta Routes 15 and 43. There are 151 potential customers
in the Little Harts area.

The 14 Mile area, which is located on West Virginia Route 10 north
of the Sand creek Road, will be served by an extension connected to the
1ast fire hydrant north of atenville. The extension will continue in a
northerly direction along West Virginia 10 past the gand Creek Road
intersection to users in the pry Run area. There are 30 potential
customers along this extension. ,

The Sand Creek Road area 18 jocated solely on County Route 10/3.
The proposed extension will tap-on 2t the intersection of West Virginia
10 and County Route 10/3. There are 139 potential cugtomers along Sand
Creek Road.

The total project will consist of the construction and installation
of approximately 5,825 linear feet of 10", 30,605 l1inear feet of 8",
33,657 linear feet of 6", 435 linear feet of 4" and 11,262 linear feet of
an water line; 38 fire hydrants; valves; individual customer meters; and
otheXx related appurtenances. The total project cost 1is estimated to be
$2,600,000. Funding for the proposed project consists of a $1,500, 000
Small Cities Block Grant and a loan of £1,100,000 fxrom the West Virginia

Infrastructure Fund.

On December 26, 2001, the Commission issued an Amended Notice of
Filingd, requiring the District to give notice of the filing of its
certificate application by publishing & copy of said Amended Notice of
Filing once in a newspaper: duly qualified by the gecretary of state,
published and of general circulation in Logan County, making due return
to the Commission of proper certification of publication immediately
after publication. Anyone desiring to protest or intervene in this
proceeding was directed tO file a written protest oY notice of
intervention.within thirty (30) days following the date of publication.of
caid Amended Notice of Filing, unless otherwise modified by Commiss ion
Order. Failure tO timely protest oY intervene could affect the right to
protest certain aspects of this proceeding, including any associated rate
increases, O to participate in future proceedings. All protests O
requests to intervene were to priefly state the reasons for the protest
or intervention. 1f no protests Were received within said thirty (30) day
period, the Commission could waive formal hearing and grant the
certificate application based On the evidence gubmitted with the
application and its review thereof.

on January 11, 2002, the District f£iled affidavits of publication
from The Logan Banner, the Willjiamson Daily News, and The Lincoln Journal
and The Weekly News Sentinel, newspapers duly qualified by the Secretary
of Sstate, published and generally circulated in Logam, Mingo and Lincoln
Counties, respectivelY, reflecting that the Amended Notice of Filing was
duly published in said newspapers on January 2, 2002. The 30-day protest

period expired on February 1, 2002, with no protests having been filed.

. on January 18, 5002, Staff Attorney Meyishi Blair filed a Final
Joint staff Memorandum. A Utilities Division Final Staff Recommendat ion
dated January 16, 2002, from Steven Kaz, ygrilities Analyst II, Utilities

pDivision, was attached thereto. My . Kaz initially noted that the total

e e

M
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Engineering
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rted a preakdown of the project costs as

Oon January 28,
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from David W. Holley, Tec
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$2,240,000

CONSTRUCTION
GENERAL

Administration 35,000

Land and Right—of—

Ways 35,000

Legal 40,000

Bond Counsel 10,500

Accountant 5,000

pexrmits . 30,000

s 155,500

ENGINEERING:

Basic 121,000

Ingpection 62,100
gpecial 4,240

8 187,340
PROJECT CONTINGENCIES

TOTAL
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The pistrict had been jssued & grate of West virginia office of
Environmental Health gservice permit (No. 15,081), on November 20, 2001.
The District was permitted to install approximately 6,825 linear feet of
10", 30,605 1inear feel of 8", 33,657 1inear feet of 6", 435 1inear feetbt

of 4", and 11,262 1inear feet of 2" water 1ine, and all necessary valves
and appurtenances, with water toO pe provided to the District from the.
city of Chapmanville Water System. Deductive Alternate No. 1 would

eliminate approximately 3,212 linear feet of 6" water line; peductive
Alternate No. 2 would eliminate approximately 5,628 linear feet of 6"
1ine and 722 linear geet of 2" water line; and Deductive Alternate NoO. 3
would eliminate approximately 1,710 linear feet of 6" line and 1,020

linear feet of 2" water .line.

The District currently owns and operates twelve (12) geparate water

gystems which serve approximately 7,630 customers. The pistrict also ‘
operates; either through agreements ox receivership, several water
gystems jn Wyoming County- The proposed extension will serxrve

approximately'four nundred (400) potential residential customers and will
make the area more attractive to residential and industrial development.
The proposed project will provide public water tO residents who do not
presently have a safe or adequate supply of potable water. The residents
of the project area have been pursuing 2 new public water system for
several years: complaining of both water quality and quantity problems .
complaints include allegations that the water corrodes fixtures, leaves
red {ixron) stains and has a sulphur odor .  Many of the residents utilize
home treatment units in an aeffort to improve the quality of water. The
pistrict will purchase the water for the project area from the City of
Chapmanville. The permit f£rom the State of West virginia office of
Environmental Health gervices and the Contract Documents include three
(3) peductive Alternates, which will be utilized if the pids come in
higher than estimated. The distribution system has peen designed to
supply fire flow at the minimum a2llowable pressure and to meet the 20 psi

residual and 30 psi static requirements.

The total cost of the project is $2,600,000 and the District's rates
will not change due to the proposed project. The cost Per customex,
using only the customers which will be added by the project, ig 56,500,
which staff pelieved tO be slightly high. However, when $1,500,000 in
grants is subtracted, the cost pef'cUstomer equates to 52,750, which
staff considered.‘very feasible. The numper of customers per mile
calculates TO be approximately 25.5, which staff pelieved O be
reasonable.

The overall annual OsM expenses are expected to increase by $67,800.
Engineering gtaff had reviewed the increases and found them to be
reasonable. The costs for the project appeared to be reasonable for the
scope of the project. A breakdown of the sdditional O&M expenses 1S a8
follows, to-wilt:

ADDITIONAL EXPENSE AMOUNT ($)
purchased Water 26,260
Maintenance Materials 2,400
Quality Control/Testing 5,160
Maintenance Labor 5,550

Public Service Commission
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MeteY Reading Laborx 3,740

Meter Maintenance Labor 4,810
Meter Testing Labor 1,070
preventive Maintenance Labor 860
Transportation Expense 5,460
Billing/Mailing Materials & postage 2,650
office Labor 8,850
Misc. pffice Materials 570
Memberships & Dues 420

Total additional 0&M Expenses $67,800

Based upon jts review of both the financial and technical aspects of
the proppsed project: Commission Engineering staff recommended that the

pistrict's certificate application be approved.

on February ‘4, 2002, the pistrict, by its counsel,. f£filed a motion

requesting 2 waiver of the requirements in Rule 16.3.b of the

Commission's Rules of practice and Procedure (Procedural Rules) that the
prefiling notice in this proceeding be published win each county where
the public service district's customers reside.” In support of the

motion, the pistrict atated that, on Novembel 14 and November 21, 2001,
the notice of prefiling in this case was published in newspapers of
eneral circulation in Logan and L.incoln Counties. nffidavits of
publication of the notice of the prefiling from The Logan Banner and The
Lincoln Journal and The Weekly News gentinel were filed herein on
DecembeX 3, 2001. No publication of the notice of prefiling was made in

Mingo County- Wwhile the pistrict has forty (40) customers in Mingo
county, it inadvertently failed toO publish the prefiling notice in that
County - Mingo County contains only 0.5% of the District's water
customers and they are unaffected by the proposed project, which will not
cauge an increase in water rates. Additionally, the amended notice of
£iling of the certificate application jtself was published in Mingo
County- The District pelieved the omission of Mingo County from 1its

prefiling notice publication wasg a nharmless and unintentional arror which
does not adversely affect its Mingo County customers.

Upon consideration of all of the above, the undersigned
-Administrative Law Judge is of the opinion rhat the public convenience
and'necessity justify and warrant ‘the approval of the application filed
herein on Decembelr 21, 2001, by the Logan County public gervice District.
The Distyict's motion for & waiver of the commigsion's Rule 42 Exhibit
requirement chould also pe granted since there 1s DO necessity for & rate
increase to finance the construction of the proposed project and the
rates that will remain in effect when the project is completed have just
recently been approved by the Commission. Regarding the District's
motion for 2 waiver of the requirements ot procedural Rule 10.3.Db, the
undersigned js of the opinion that that motion snould also be granted.
any prejudice rhat may have resulted fyom the failure tO publish the
notice of prefiling in Mingo County would have been corrected O obviated
by publication of the actual amended notice of £iling. additionally. the
District's Mingo County residents will not be adversely affected by the

propos ) since there will be 1O increase in rates or other
charges a8
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FINDINGS OF_FACTS

1. On pecember 21, 2001, the Logan County public gervice pistrict

filed an application for a certificate of convenience and necessity to
construct & water main line extension project (the Atenville Water Line
Extension), to extend water gservice to approximately four hundred {400)

potential customers in the Big Harts. Titcle Harts, 14 Mile and sand

Creek areas in Lincoln county. (5ee; application £iled December 21, 2001
and attachments).

2. The pistrict also filed & motion for & waiver of the Commission's
Rule 42 Exhibit requirement. {See, motion filed December 21, 2001) .

3. The estimated project cost of $2,600,000 will be finan
Ssmall cities Block arant of $1,500,000, and & West .
Infrastructure poan ©of $1,100,000, at 0% interest for forty
{See, application and attachments filed_December 21, 2001)

ced by a
virginia
(40) years-

4. The pistrict gave notice of the £iling of the application for a
certificate of convenience and pnecessity in accordance with the

Commission's requirements. (see, affidavits of publication filed
January 11, 2002) .

5. No protests were received to the application without the thirty-
day response period, which expired on February 2. 2002, ©or as of the date
of this order. (See, case file generally).

6. The proposed project will make the axea more attractive to
residential and industrial development and provide pub

1ic water O
residents who do not presently have a safe or adeqguate supply of potable

water. The project area residents have complained that their present
water supplies corrode fixtures, leave red (iron) stains and have a
sulphux odor, with many area residents being compelled O uge home
rreatment ynits in an effort tO improve the quality of water.
Final Joint staff Memorandum and attachments filed Ja

7. Commission gtaff recommended that: the pistrict
certificate of convenience and necessityi the motion for a waiver of the
Rule 42 Exhibit requirement be granted; the Commission approve rhe West
virginia {nfrastructure® Loan of‘$1,100,000, at 0% interest for gorty (40)
years; ghould there pe any change in the scope of the project, financing,
etc., the pistrict seek and obtain additional regulatory approval from
the Commissioni and the Commission.be notified within thirty (30) days of
completion of the project. (See, Final Joint staftf Memoxandum and

attachment filed January 18, 2002; Final Joint gratf Memorandum and
attachment filed January 28, 2002).

be granted a

CONCLUSIONS OF _LAW

1. The public convenience and necessity require €
certificate of convenience and necessity to t
gervice pistrict for the extension.of water servic
nhundred (400) potential customers in rhe Big Harts, Little Harts,

reeck areas 1n Lincoln County.
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2. It is reagonable to approve the financing of the project, which
consists of a Small Cities Block Grant of $1,500,000 and a West virginia
Infrastructure Loan of $1,100,000, at 0% interest, for forty {40) years.

3. The proposed project is economically feasible, since adequate
funding has been secured and the proposed project will not require an
increase in the District's current approved rates.

4. The District's motions for waivers of the Commission's Rule 42
Exhibit requirement and publication of the prefiling notice in Mingo
County should be granted.

5., A certificate of convenience and necessity should be granted to

the Logan County Public Service District for the proposed.project without
need for a formal hearing.

- ORDER

T IS, THEREFORE, ORDERED that the application for a certificate of
convenience and necessity, filed herein on pecember 21, ~001, by the
Logan County public Service District toO provide water service to
approximately four hundred (400) potential customers in the Big Harts,
Little Harts, 14 Mile and Sand Creck areas in Lincoln county, for a rotal

project cost not tO exceed 52,600,000, be, and hereby is. granted.

IT IS FURTHER ORDERED that the financing of the project, which
consists of & Small Ccities Block Grant of $1,500,000 and a West Virginia
Infrastructure Loan of $1,100,000, at 0% interest, for forty (a0) yeaxs,
pe, and hereby is, approved.

1T IS FURTHER ORDERED that the District's motions for & waiver of
the Commigsion's Rule 42 Exhibit requirement and a wailver of Procedural

Rule 10.3.b, regarding publication of the prefiling notice herein in
Mingo County. pe, and hereby are, granted.

1T 1S FURTHER.ORDERED that, should any changes occur with respect Lo
the cost, SBCOPE: terms and conditions O financing of the project herein
approved, the pDistrict shall notify the Commission jmmediately and obtain
commission consent and approval of any such revision OT change prior to
commencing construction.

iT IS FURTHER.ORDERED that, within thirty (30) days of the project's
completion, the District inform the commission of the completion date.

1T 1S FURTHER ORDERED that this matter Dbe. and hereby is, removed
from the Commission's docket of open cases.

The Executive gecretary 18 hereby ordered to sexrve a copy of this
order upon the Commission bY hand delivexry, and upon all parties of
record by United states certified Mail, return receipt requested.

Leave 18 hereby grented to the parties to file written exceptions
supporteo py a brief with the Executive Secretary of the Commission
within fifteen (15) days of the date this order is mailed. 1f exceptions

R — S
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are Eiled, the parties £iling exceptions shall certify tO the Executive
gecretary that all parties of record have pbeen served said exceptions.

1f no exceptions are SO filed this order shall become the order of
the Commission, without further action oY order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless 1it
is ordered stayed O postponed by the Commission.

Any party may recuest waiver of the right to file exceptions to an
Administrative Law Judge's order by filing an appropriate petition in
writing with the gecretary- No such waiver will be effective until
approved.by order of the Commission, nor shall any such waiver operate to
make any Administrative Law Judge's Order OT pecision the order of the
Commission sooner than Five (5) days after approval of such waiver by the

Commission.

-

; Wg@ Vbl

——

Melissa K. Marland
Chief Administrative Law Judge
MKM/JC:pst
pl11695a .wpd
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

CHARLESTON

At a session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the
City of Charleston. on the 1st day of October, 2002.

CASE NO. 01-'1695-PWD-CN

LOGAN COUNTY PUBLIC SERVICE DISTRICT
Application for 2 certificate to construct water
line extension project

COM MISSION ORDER

The Logan County Public Service Distrct (District) is before the Commission on &
petition to reopen. The District is seeking to provide service to an additional thirty-five (33)
customers, and it will utilize the difference between the estimated project cost and the low
bid received on the project to fund the expansion. The Commission shall approve the

District’s request subject 1o certain conditions heretn.

Background

On December 21, 2001, the District fied an application for a certificate of
convenience and necessity to construct a watex main line extension project (the Atenville
Water Line Extension). The proposed project consists of extending watex service 10
appmximately four hundred (400) potential customers jn the Big Harts, Little Harts, 14 Mile
and Sand Creek areas in Lincoln County. The proposcd construction will consist of
installing 6, 8, and 10 inch water lines on state and county road rights-of-way. Water will
be supplied from the existing Foxellsburg 300,000-gallon Storage tank. Water is presently

purchased from the City of Chapmanville for resale to end users, which will continue.

The proposed cxtension for the Big Harts area will consist of two (2) separate 6 inch
water main tap-ons (a 6 inch tap-on at the Chapman Church along County Route 70, and a
second 6 inch tap-on at Harts High School). The extension from the main at the Chapman
Church will be installed along County Route 19/2 and parallel to the Guyandotte River. The
extension from the main at Harts High School will be installed along County Routes 19,
19/1, 3, 5 and 72. The existing mains belong to the District and all main line taps will be to
those mains. Thexe are 139 potential customess in the Big Harts area.

Publie Service Comumsion
of Wast Virginis
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The Little Harts area will tab on to the water main adjacent to the elementary school
at the intersection of West Virginia Route 10 and County Route 68, with an 8 inch tap-on.
The avea will be provided with 8 ihch and .6 inch lines, with the extension being installed
along County Routes 68, 68/1, 68/4 and Delta Routes 15 and 43. There are 151 potential
<ustomers in the Little Harts area. :

The 14 Mile area, which ig located on West Virginia Route 10 north of the Sand
Creek Road, will be served by ad extension connected to the last fire hydrant north of
Atenville. The extension will continue in a northerly direction along West Virginia Route
10 past the Sand Creek Road intérsection t© users in the Dry Run area. There are 30
potential customers along this extension. 3

The Sand Creek Road are::a.ii= is located solely oo County Route 10/3. The proposed
extension will tap-on at the intersection of West Virginia Route 10 and County Route 10/3.
There arc 139 potential customers along gand Creek Road.

The total project will consist of the copstruction and installation of approximately
6,825 linear feet of 10 inch, 30,605 linear feet of 8 inch, 33,657 linear feet of 6 inch, 435
lincar feet of 4 inch and 11,262 lihear feet of 2 inch water line; 38 fire hydrants; vaives;
individual customer meters; and other related appurtenances. The total project cost is
estimated tobe $2,600,000. Funding for the proposed project consists of 3 $1,500,000 Small
Citics Block Grant and a loan of $1,100,000 from the West Virgima Infrastructure Fund.

On Jammary 18, 2002, Staff Attomey Meyishi Blair filed 2 Final Joint Staff
Memorandum. A Utilitics Division Final Staff Recommendation dated Japuary 16, 2002,
from Steven Kaz, Utilities Analyst 1L, Utilities Division, was attached thereto. Mr. Kaz
initially noted that the total cost of the proposed project is estimated to be $2,600,000 and
is to be financed through a Small Cities Block Grant of $1,500,000 and a West Virginia
Infrastructure Loan of $1,100,000,iat 0% interest, for forty (40) years. The District estimated
the total revenne requirement for the project to be §99,425, including $67,800 for operation
and maintenance (O&M) expenses and $3 1,625 for bond paymentlcovcralg'e. The District

 estimated that the project will generate revenues of $100,800 per year based on an average

montaly bill of $30, which was calculated based on consumption of 4,500 gallons. A Staff-
prepared cash flow statement was! attached to Mr. Kaz’s recommendation.

By Order datcd January 23,2002, the Commission referred this matter to the Division
of Administrative Law Judges for further disposition and ordered thatan Administrative Law
Judge’s decision be rendered on dr before Tuly 19, 2002,

On Japuary 28, 2002, Stalf filed 2 Fioal Toint Staff Memorandum recommending
approval of the project. : , '

| | 2
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By a Recommended Decision ;ssued February 25, 2002 (Final March 17, 2002) the

application for a certificate of convenience and necessity, filed December 21, 2001, by the

District to provide water service to approximately 400 potential custoruers in the Big Harts,
Little Harts, 14 Mile, and Sand Creek areas in Lincoln County, for a total project cost not to
exceed $2,600,000, was granted, Funding was also approved in the form of a Small Cities
block grant of $1,500,000 and WVIJD loan of 51, 100,000 at 0% interest, for 40 years. The
District was further ordered that should any changes occur with respect to the cost, scope,
ters, conditions or Fnancing of the project that the District notfy the Commission
immediately and obtain Coxmmission consent and approval of any such revision or change

prior to commencing construction.

On August 8, 2002, the District filed a “Petition to Reopen” to approve expanding the
project’s scope to ;nclude the design and construction of a water storage tank and distribution
system to serve an additional 35 customersin the Upper Little Harts Creek arca. The District
stated that it opened the project for bids on July 25, 2002. As the low bid was significantly
under budget the District submitted and received approval from. the West Virginia
Infrastructare and Jobs Development Council to add the design and construction of a water
storage tank and approxi tely 6,000 feetof 6 inch and smaller diameter water main to serve
approximately 35 potential customers in the Upper Little Harts Creek area of Lincoln
County. The District averred that the total ‘project cost would remain unchanged at
$2,600,000 .and that funding for the project would remain unchanged in the form of a
$1.500,000. Small Cities block grant and & West Virginia Infrastructure fund loan of
$1,100,000 at 0% interest for 40 years. The District requested expedited treatment due to
its need to award the construction contract no latex than October 22, 2002.

On August 14, 2002, Commission Staff filed a «Initial Joint Staff Memorandum.”
Staff stated it was continning to review the petition and would make final recommendation
upon receiving certain ¢numerated iteras from the District.

The District filed a letter on August 21,2002, stating that the items requested by Staff
were not currently available because the additional work had not yet been designed. The:
District requested that the funding be approved on the condition that $291,000 of the
approved funding be restricted until the District could design the additions to the project and
obtain the necessary permits. The District expected to be able to supply such information
within 6 months. The District described a similar request made in Case No. 00-1873-PWD-
CN for its Gatrett Fort watcr project. : The District noted in that case, a Commission oxder
of December 17, 2001, approved the District’s request and that the additional information -

was filed and a final approval was granted by 2 Commission order of Tuly 29, 2002.

~ On August 21, 2002, Staff filed its “Final Joint Staff Memorandum.” Staff, upon a
financial review of the request by the District, recomumended approval.

3
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On Augnst 30, 2002, Commission Staff filed 2 «Fugther Final Joint Staff
Memorandum.” Staff recommended the Commission approve the District’s petition with the
condition that use of the $291,000 (associated with the construction costs of the change in
the scope of the project)be restricted untit such time as the District provides the information
required by the Commissior’s Engineering Staff. :

Staff filed an additional xhemorandum on September 12, 2002, reiterating and
clarifying its position. .

DISCUSSION

 Thiscase should be reopened to consider Logan Céunty‘s.requﬂst to revise the scope
of the project.

Qince the low bid came in under the estimate, the District believes it is possible to
expand the project’s scope t0 provide service fo an additional thirty-five (3 5) new customers.
Asnoted in the District’s petition, the cost of the project modification will not require a rate
. increase nox will it necessitate any change in the projcct's current funding structure.

- Thie District has requestéd the Commission approve modification of the praject even
though the additions t0 the project have not yet been designed. The District proposes that
the portion of the funding originally canmarked to cover the cost of the project as originally
estimated be restricted until the Diatrict designs the additional portion of-the project and
obtains the necessary permits. The District argued that the Commission had approved 2
similar modification in Case No. 00-1 873-PWD-CN for the District’s Garrett Fort water
project. In that case, as in the present case, time was of the essence as the District faced a
deadline regarding the award of its construction contract.

The Commission shall approve modification of the scope of the project but shall
restrict the use of $291,000 of the funding (that amount associated with the construction
costs of the charges in the scope of the project) until such time as the District could submit
the additional design and permits and receive approval from Commission Staff of such

submissions. :
FINDINGS OF FACT

1. On December 21, 2001, the District filed an application for & certificate of
convenience and necessity to construct a water main line extension project (the Atenville

Water Line Extension).
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2. By a Recommended Decision issued February 25, 2002 (Final March 17,
2002), the application for a certificate of convenience and necessity filed by the District to
provide watex service to approximately 400 potential customers in the Big Harts, Little Harts,

14 Mile, and Sand Creek areas in Lincoln County, for a total project cost not to exceed
$2,600,000, was granted.

l\

\ 3. On August §, 2002, the District filed a “Petition to Reopen” to approve

\ expanding the project’s scope 1o include the design and construction of a water storage tank
and distribution system to serve an additional 35 customers in the Upper Little Harts Creek

\ area. -

\ : 4. On August 30, 2002, Commis ssion Staﬁ filed a “Further Final J oint Staff

\ Memorandum.” Staff recommended the Commission approve the District’s petition with the

condition that use of the $291,000 (associated with the construction costs of the change in
the scope of the project) be restricted until such time as the District provides the information

required by the Commission’s Enginecring Staff.

CONCLUSJONS OF LAW
| 1. It is reasonable to ieoi)éﬁa__ this matter to grant the District’s revision of its
" \ certificate of convenience and necessity. ' : :

| 2. The Commission shall apprbve‘ﬂie'éxpanded scope of the project (to include
the design and construction of a water storage tank and distribution system to serve an
additional thirty-five customers in the Upper Little Harts Creck area) on the condition that
the Commission shall restrict the use of $291,000 of the fonding (that amount associated
with the construction cOSts of the charges in the scope of the project).

3. The Commission’s restriction on the use of the $29 1,000 shall be automatically
lifted upon the filing of the final Staff :gcqmmwdation approving the revised portion of the
© project. ' IR ‘

ORDER.

1T IS THEREFORE ORDERED that=this proceeding is hereby reopened.

JT 1S FURTHER ORDERED that the Logan County Public Service District’s

«petition to Reopen” filed August 8, 2002, and seekang approval to expand the project’s
scope to include the design and construction of & water storage tank and distribution system
to serve an additional 35 customers in the Upper Little Harts Creek area, is hereby granted
subiject to restrictions on the associated funding, as described below.
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{T IS FURTHER ORDERED that the Commission shall restrict the use of $29 1,000

of the funding (that amount associated with the construction costs of the charges in the scope
e use of the $291,000 shall be

of the project). The Commission’s restriction on th
the filing of the final Staff recommendation approving the revised

portion of the project.

IT IS FURTHER ORDERED that, should any changes occur with respect to the cost,
scope, terms and conditions, or financing of the project herein approved, the District shall

notify the Commission immediately and obtain the Commission’s consent and approval for

apy revision or change prior to commenging ot continuing construction.

_ ITISFURTHER ORDERED that upon entry of this order, this case shall be removed .
from the Commission’s docket of open cases. -

IT IS FURTHER ORDERED that the Commission's Executive Secretary serve a copy
of this order upon all parties of record by United States First Class Mail and upon

Commission Staff by hand delivery.

A ‘True Copy, Teste:

as \
Sandra Squire
Executive Secretary

ARC
IIWiSe
011695ca.wpd
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.. . .- PUBLIC SERVICE COMMISSION
) OF WEST VIRGINIA
CHARLESTON

At a session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in
the City of Charleston on the 28" day of September, 2000.

CASE NO. 98-0172-PWD-CN (Petition to Reopen Pending)

LOGAN COUNTY PUBLIC SERVICE DISTRICT

Application for certificatc of convenience and necessity.

COMMISSION ORDER

By Recommended Decision, which became a final order of the Commission on
October 26, 1998, the Commission granted the application of the Logan County Public
Service District (District) for 2 certificate of convenience and necessity to construct new
public water distribution facilities to serve approximately 850 new customers in Miil
Creek, Pecks Mill, Long Fork, Trace Fork, Baldwin Fork, Craddock Fork, Lake, Hewett
Creek, Isom, Isom Branch and surrounding areas. The Commission also approved the
necessary financing for the project. The Commission required the District to seek further

approval from the Commission if the scope or financing of the project were to change.

Following bidding of the project, which resulted in bids in excess of estimated
costs of the. project, the West Virginia Infrastructure and Jobs Development Council
(WVIIDC) determined that it would not provide funding for the project, and

recommended that the District connect to the City of Logan’s water treatment plant.

On March 8, 1999, the District filed a petition to reopen the proceeding for
approval of a modified project and financing. By order issued Aprit 1, 1999, the

Commission approved the proposed modifications.

On April 30, 1999, the Water Board of the City of Logan (City) filed an application
for a certificate of convenience and necessity to expand and upgrade its water treatment
plant, docketed as Case No. §9-0592-W-CN. The District objected to this application on
grounds that the District’s project made the City’s project unnecessary. By order issued
January 24, 2000, the Commission denied the City’s certificate application on grounds
that the District is the appropriate entity to build and operate a regional water plant. The
Commission ordered the City to file a separate certificate application to correct

deficiencies at its existing plant, but did not permit the City to expand its plant. The City

1
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appealed the January 24, 2000, order, and a subsequent Commission order denying the

City’s petition for reconsideration, to the Suprcme Court of Appeals of West Virginia

(Supreme Court).

On March 31, 2000, the District filed a request for the reopening of its application
for a certificate of public convenience and necessity. The District seeks approval to
construct Phase Il and Phase III of the Mill Creek project. Phase Il includes construction
that was previously approved by the Commission, and revised financing. Specifically,
Phase II will consist of the construction of a 1,504,000 gallon water storage tank.
approximately 4,500 feet of 24-inch and smaller diameter transmission main, valves. fire
hydrants, and related appurtenances. Construction and project costs are estimated at
$2.600,000. The District seeks approval of additional funding consistingofa § 1.320.000

Joan from the WVIIDC. Phase II will not require a rate increase. Phase [1 will not add

new customers to the District’s system.

Phase III includes construction and financing of a new 2,800 gailons per-minute
water treatment plant, one pressure-reducing station and related appurtenances.
Construction and project costs are estimated at $5,680,000. Funding will consistof a grant
from Abandoned Mine Lands in the amount of $500,000: a loan from the WVLIDC in the
amount of $1,350,000; and a loan from the Water Development Authority in the amount
of $3,830,000. Phase III will not add new customers to the District’s system. Phase IIl

will require a 6.15% rate increase.

On May 8, 2000, the City filed a petition of protest and request for hearing in
response to the District’s March 31, 2000, petition to reopen. The City noted that it was
aiready granted intervenor status in this proceeding prior to the Commission’s October 26,
1999, final order. The City argued that it would be the most cost effective provider of
water service in Logan County and took issue with the District’s financial exhibit filed in
support of its petition to recpen. The City requested that the Commission schedule a
hearing to give the City an opportunity ict’s filings. The City further

to contest the Distn
requested that the Commission defer any final action on either Phase If or Phase [T of the

District’s petition to reopen until the Supreme Court has ruled on the City’s appeal of the
Comymission’s orders in Case No. 99-0592-W-CN.

(Staff) filed its Initial Joint Staff

On May 12, 2000, Commission Staff
pending the

Memorandum recommending that the Commission hold this case inabeyance
decision of the Supreme Court on the appeal of Case No. 99-0592-W-CN.

ommission acknowledged thata final decision
ade its decision on the appeal
t was reasonable, however, to

By Orderissued May 31, 2000, the C
in this case could not be made until the Supreme Court m
of Case No. 99-0592-W-CN. The Commission stated that i
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adopt a procedural schedule in this case, culminating in 2 hearing to be held at the
Commission’s offices in Charleston on July 19, 2000.

On June 6, 2000, the Supreme Court of Appeals of West Virginia voted to decline
to docket the City’s appeal of Case No. 99-0592-W-CN.

On June 13, 2000, the City filed both a Petition to Intervene, and a Motion to
Change Hearing Location and Time. In its petition to intervene, the City noted that it was
granted intervenor status during the original certificate proceedings, but filed a ncw
petition in the event its intervenor status did not survive the closing and reopening of this
case. Inits motion t0 change the hearing location, the City argued that the hearing should
be held in Logan during evening hours to permit the public to attend and participate in the

hearing process.

By Order issued June 21, 2000, the Commission held that the City retained its
intervenor status in this proceeding. The Commission further found that, upon
consideration of the City’s motion to change the hearing location and time, and in light
of the substantial number of protests received in this case since the March 31, 2000,
petition to reopen, it was reasonable to hoid a public comment and protest hearing in
Logan. The Commission scheduled a hearing in Logan on July 17, 2000, at 6:00 p.m. in
the Logan Senior High School Theater. The evidentiary hearing in this matter would still
take place on July 19, 2000, at 9:30 a.m. in Charleston.

On July 13, 2000, Staff filed a Final Joint Staff Memorandum stating that Staff had
conducted a review of the financial and technical aspects of the currently proposed
projects. Staff recommended that (1) the Commission grant the District a certificate of
convenience and necessity for Phase Il and Phase [1; (2) approve the proposed financing

f a loan from WVIIDC in the amount not to exceed $1,320,000,

of Phase Il consisting 0
ot to exceed 40 years; (3) approve the proposed financing of

at 0% interest, for a term 1
Phase III totaling $5,680,000, and consisting of a grant from Abandoned Mine Lands

(AML) in an amount not 1o exceed $500,000, a loan from WVIIDC in an amount not to
exceed $1.350,000 at 0% interest, for a term not to exceed 40 years, and a loan from West

Virginia Water Development Authority (WDA) in an amount not to exceed $3,830,000,

at 5.8% interest for a period not to exceed 40 years; and, (4) approve the rate increase
proposed by the District to become effective upon substantial completion of Phase IIL.

The public comment and protest hearing, and the evidentiary hearing were held as
scheduled. Twelve individuals made public comment at the July 17, 2000, hearing. The
majority of the speakers in attendance at the public comment hearing opposed the

District’s Phase I1I project.
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Evidence

The first witness for the District was Ms. Phyllis L. Lowe, a sanitanian with the
Logan County Health Department. Ms. Lowe's pre-filed testimony was entered into the
record as Reopened PSD Exh. No. 1. Ms. Lowe’s pre-filed testimony stated that she
believes there is a significant need for expanded public water service in the Garret Fork
and Mill Creek areas of Logan County. (Reopened PSD Exh. 1, p. 2). Ms. Lowe did not
take a position as to what entity should serve as the water provider. (Tr. p. 10).

M;. Charles Richard Roberts testified next on behalf of the District. Mr. Roberts
is the Managing Engineer for the District. Mr. Roberts’ pre-filed testimony was entered
into the record as Reopened PSD Exh. No. 2. Mr. Roberts also sponsored pre-filed
rebuttal testimony, entered into the record as Reopened PSD Exh. No. 3, a project report
for the proposed Mill Creek Phase 1 and 11 water project, entered into the record as
Reopened PSD Exh. No. 4, and plan specifications of the project manuals for Phase Il and
Phase III, entered into the record as Reopened PSD Exh. Nos. 5 and 6. On cross-
examination, Mr. Roberts testified that the Phase [Il water project is the first major project
that he has personally designed, although he has performed “preliminary engineering and
in-house work” for the District for over 20 smaller projects. (Tr. p. 18-19). Mr. Roberts
stated that he has not had prior expericnce in estimating costs in any project involving
construction of a water treatment plant. (Tr. p. 36-37). Mr. Roberts acknowledged that
his preliminary figures for the Mill Creek project were underestimated by approximately
$4,000,000. (Tr. p. 20). Mr. Roberts stated that his current revised cost estimates are

more accurate. (Tr. p. 27-28).

Mr. Roberts estimated that the proposed water plant would be three miles
downstream from the City’s wastewater treatment plant. (Tr. p. 41)

Mr. Roberts stated that the City and the Town of Chapmanville, jointly, are
currently meeting the District’s water needs on a capacity basis, (Tr. p. 42) but that he has
doubts whether those plants can meet the District’s projected needs. (Tr. p. 43). Mr.
Roherts testified as to incidents when the District had difficulty keeping water in its
system due to capacity constraints of the City. (Tr. p. 43-45). Mr. Roberts testified that
the funding for Phase IT and Phase III includes a significant amount of monies from the
WVIJDC, and other state agencies which offer low cost loans to utilities. (Tr.p.53). In
response to questions regarding whether the District has included certain costs in its cost
estimates for the project, Mr. Roberts explained that painting costs for a steel painting unit
would not be incurred for 12-15 years (Tr. p. 56-57), and the District included costs for
use of an alum flocculation agent, and did not include costs of another type of flocculation

agent. (Tr. p. 57).
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In response to counsel’s question as to whether the District intended to honor a
joint stipulation, previously entered into by the District and the City, Mr. Roberts
answered that the District would honor the stipulation, unless ordered otherwise by the

Commission. (Tr. p.25-26, 81).

Mr. Terence Moran, a civil engineer, testified next on behalf of the District in
support of the Phase III project plans and specifications. Mr. Moran’s pre-filed testimony
was entered into the record as Reopened PSD Exh. No. 7. and his pre-filed rebuttal
testimony as Reopened PSD Exh. No. 8. Mr. Moran was formerly employed by GAl
Consultants, and served as project manager of the District’s Mill Creek Water project
engineering plans. Mr. Moran departed GAI Consultants in July 1999, prior to the date
the plans were submitted to the District in draft, and were later finalized. (Tr. p. 97-98).

Mr. Moran testified that he had prior experience in water system designs. (Tr. p. 99-105).
ek project, Mr. Moran had scheduling duties. client

lity control and budge duties, etc. (Tr. p. 106-107).
the Mill Creek project, some of whom were

As project manager for the Mill Cre
contact duties, quality assurance, qua
Mr. Moran supervised 15 to 20 persons on
design engineers or project engineers. (Tr. p. 107).

Mr. Moran testified that he was aware of recent modifications to Title 64
Legislative Rules, Division of Health, Department of Health and Human Resources,
Series 77, Public Water System Design Standards, butthat the modifications only applied
to plants designed after July 1, 2000. The modifications were not applicable to the Mill
Creek plant, which was designed and permitted through the Health Department in 1998
and 1999. (Tr. p. 109-111). The Mill Creek piant was designed for two hours of
presedimentation time, and the new regulations require four hours. (Tr.p. 111-113). Mr.
Moran stated that the four hour requirement is not applicable to the Mill Creek plant
because it was permitted prior to the effective date of the new regulations. (Tr. p. 112-

114; 12-127).

Mr. Moran stated that he was not asked by the District to calculate the potential
costs to upgrade the plant from 2,800 gallons per minute to 5,600 gallons per minute. (Tr.
p. 130). In response to questions from counsel as to whether additional costs might be
incurred if certain changes in design were required by applicable regulations or for other
reasons, Mr. Moran answered that he was uncertain. (Tr. p. 131-135, 136-137; 143). Mr.
Moran stated that the plans for the project include an ability to read raw water turbidity
levels. (Tr. p. 136). The project plans do not include the costs of a pump to pump sludge
because the District already owns such a pump that will be relocated to the site. (Tr. p.
137-138). Mr. Moran stated that the plant will not have backup electrical power. The
lack of backup power did not render it non-permittable under the then applicable
regulations. (Tr. p. 148-149). It is possible that backup power would be required if the

plant upgrades to 5,600 galions per minute. (Tt. p. 149-150).

- - < <
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Mr. Michael Fioravante, civil engineer, testified next on behalf of the District. Mr.
Fioravante's pre-filed testimony was entered into the record as Reopened PSD Exh. No.
11. Mr. Fioravante assumed responsibility for the Mill Creek project after Mr. Moran left
the employment of GAIC onsultants. (Tr. p. 166). Mr. Fioravante did not actually prepare
any modiftcations to the Mill Creek project, but did sign and seal the plans. (Tr. p. 167).

Mr. Michael D. Griffith, certified public accountant, testified next on behalf of the
District. Mr. Griffith’s testimony was entered into the record as Reopened PSD Exh. No.
12, and his rebuttal testimony as Reopened PSD Exh. No. 13. Mr. Griffith prepared the
District’s financial exhibit filed pursuant to Rule 42 of the Commission’s Rules and
Regulations for the Government and Filing of Tariffs of Public Utilities and Common
Carriers by Motor Vehicle (Tariff Rules). (Tr. p. 176). The projected project operation
and maintenance costs were provided to Mr. Griffith by Mr. Charles Roberts. (Tr.p. 177).
M. Griffith explained thata 6. 15% rate increase is necessary with respect to Phase [l to
service the additional debt associated with the project. {(Tr. p. 180). Mr. Griffith opined
that the District’s current rates are within the median average of water utilities state-wide.

(Tr. p. 180-181).

Mr. Willard Adkins, General Manger of the Water Board of the City of Logan,
was the first witness on behalf of the City. Mr. Adkins pre-filed testimony was entered
into the record as Reopened Water Board Exh. No. 4. Mr. Adkins corrected his pre-filed
testimony to state that the City’s plant averages 17 and ¥ hours of operation per day. Mr.
Adkins stated that there have been periods when the plant operated 24 hours a day. (Tr.
p. 194-195). Mr. Adkins represented that the City’s plant has been able to meet the needs

of its resale customers, including the District. (Id.).

Mr. F. Wayne Hypes, a civil engineer with Dunn Engineers, testified next on
behalf of the City. Mr. Hypes pre-filed testimony was entered into the record as Reopened
Water Board Exh. No. 5, and his sebuttal testimony as Reopened Water Board Exh. No.
6. Mr. Hypes’ direct testimony opined that the U.S. Environmental Protection Agency
will require the District to incur costs to change from the use of alum as a flocculation
agent to another chemical agent. Secondly, Mr. Hypes’ opines that additional costs may
be incurred to treat the supernatant from the backwash and settling tanks discharged into
a railroad ditch. Third, Mr. Hypes believes that the District’s proposal to dry sludge in
uncovered sand drying beds will not provide adequate capacity to meet the sludge
drying needs, and additional capital expenditures will be necessary to route the flow
through a treatment System. Finally, Mr. Hypes believes additional expenditures will be
necessary to disinfect the raw water supply duc to the levels of fecal coliform
contamination in the Guyandotte River. (Reopened Water Board Exh. No. 5, p. 2-3).

open
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In pre-filed rebuttal testimony, Mr. Hypes opined that if the District upgrades its
2,800 gallon per minute plant to 5,600 gallons per minute, it would be required to allow
for 4 hours of settling time to comply with T itle 64 Legislative Rules, Division of Health,
Department of Health and Human Resources, Series 77, Public Water System Design
Standards, tem 6.2.c.1. This would involve 2 substantial cost increase, in his opinion,
because of a space limitation in the currently designed plant. (Reopened Water Board
Exh. 6, p. 1-2). Mr. Hypes further believed that the District’s use of chlorine as a
pretreatment chemical would lead to the formation of trihalomethanes, a carcinogen. Mr.
Hypes further believes thata pH adjustment chemical will need to be used to create flock.
Mr. Hypes further noted that the potassium permangangate system originally intended to
solve the problem of high concentrations of fecal coliform in the raw water soufce, has
been eliminated from the project. He did not believe this meets the Health Department
requirements and will cause the District to incur additional costs. (Reopened Water Board
Exh. 6, p. 2). Mr. Hypes fusther disagreed with the elimination of concrete testing from
the project in an attempt to save costs. (Id.). Mr. Hypes further disagreed with Mr.
Roberts’ estimated construction costs, and O&M costs which were based on operation of
a facility with different characteristics from the proposed facility. (Id. p. 3).

Mr. C. Jeffrey Vallet, a certified public accountant with Vallet and Associates.
testified next on behalf of the City. Mr. Vallet’s pre-filed testimony was entered into the
record as Reopened Water Board Exh. No. 7, and his pre-filed rebuttal testimony as
Reopened Water Board Exh. No. 8. Inhis pre-filed rebuttal testimony, Mr. Vallet charges
that the District fails to include 2 resale rate in its proposal. Second, the information
provided in the Tariff Rule 42 exhibit is insufficient to allow the performance of a class
cost-of-service study. Further, the Tariff Rule 42 exhibit does not indicate provisions for
increased payroll taxes, increased injuries and damages, and increased employee pensions
and welfare expenses. (Reopened Water Board Exh. No. 8, p- 1)-

DISCUSSION

Upon review of the evidence presented in this proceeding, the Commission finds
that this proceeding should be reopened for the purpose of approving the District’s
proposed Phase I1 and Phase ITI projects. The modified water treatment plan proposed in
Phase 111 has been engineered according to regulations applicable as of the date the plant
was designed and permitted, and the plant has been permitted by the Health Department.
The Commission further notes that the need for the project has been previously
established (See Recommended Decision issued October 6, 1998, which became a final
order on October 26, 1998), and that the plant as designed, will meet the needs of the
District. Inaddition, the financing for both Phase [] and Phase I1I, and the rates to go into
effect upon substantial completion of Phase 111, are reasonable and should be approved.
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Although testimony filed by the City in this proceeding questions whether all
potential costs arc included in the District’s cost estimates. the Commission finds that the
District has satisfied its burden to show that the proposed project is in the public interest.
that the engineering is sound, and that the proposed rates and financing are reasonable.
Our grant of a certificate in this proceeding will, consistent with all certificates granted
by this Commission, include a requirement for the District to seck Commission approval
of any necessary revisions to funding or the scope of the project. Any such changes will

be analy;ed by this Commission at that time.

INDINGS OF FACT

FINDINGS OF FAL L

for the purpose of obtaining a

1.  The District sceks to reopen this casc
1 and Phase III of its Mill Creek

certificate of convenience and necessity for Phase
extension and water treatment plant project.

2. The Water Board of the City of Logan opposes the reopening of this

proceeding, and the grant of a certificate for Phase 111 to the District.

3. The testimony indicated that recent modifications to Title 64 Legislative
Rules, Division of Health, Department of H ealth and Human Resources, Series 77, Public
Water System Design Standards, are inapplicable to the Phase III plant because the
modifications apply to plants designed and permitted after July 1, 2000. The Mill Creek
piant was designed and permitted through the Health Department in 1998 and 1999. (Tr.

p. 109-111).

4.  The West Virginia Department of Environmental Health Services issued a

permit for the Phase 11 plant on February 15, 2000.

5. Commission Staff recommends that the Districts” Phase 11 and Phase 11 be

approved.
CONCLUSIONS OF LAW

ously decided the issue of which is the
to serve the future expanded water needs of

1. The Commission has previ

appropriate entity, the City, or the District,
Logan County, and the Commission found that the District is the appropnate entity.

(Commission Order issued January 24, 2000 in Case No. 99-0592-W-CN, appeal denied
June 6, 2000). :

2. The Commission has previously decided that a need for additional water
treatment capacity exists in Logan County (See Recommended Decision issued October

8
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6, 1998, which became a final order on October 26, 1998).

loan from
xceed $1,320,000, at 0% interest, for a term not to exceed

3. The proposed financing of Phase II consisting of a

WVIIDC in the amount notto €
40 years should be approved.

4. The proposed financing of Phase III totaling $5680.000, and consisting of
a grant from Abandoned Mines Lands (AML) in an amount not to exceed $500,000, a

loan from WVIIDC inan amount not to exceed $1,350,000, at 0% interest, for a term not

to exceed 40 years, and a loan from West Virginia Water Development Authority (WDA)

in an amount not to exceed $3,830,000, at 5.8% interest for a period not to exceed 40
years, should be approved.

chment A hereto, as proposed by the

5. The rate increase set forth on Atta
letion of Phase 11, should be approved.

District to become effective upon substantial comp

ORDER

IT IS THEREFORE ORDERED that the Logan County Public Service District’s
petition to reopen this proceeding, March 31, 2000, is hereby granted.

ERED that the District’s revised application fora certificate

IT IS FURTHERORD
for construction of Phase II and Phase 111 of its Mill Creek

of convenience and necessity
project is hereby granted.

IT IS FURTHER ORDERED that finan
WVIIDC in the amount not to exceed $1,320,000, at
40 years, is hereby approved.

cing of Phase II consisting of a loan from
0% interest, for a term not to exceed

IT IS FURTHER ORDERED that the proposed financing of Phase I totaling
$5,680,000, and consisting of a grant from Abandoned Mines Lands (AML) in an amount

not to exceed $500,000, 2 Joan from WVIJDC in an amount not to exceed $1,350,000, at
0% interest, for a term not 10 exceed 40 years, and a loan from West Virginia Water

Development Authority (WDA) in an amount not to exceed $3,830,000, at 5.8% interest
for a period not to exceed 40 years, is hereby approved.

IT IS FURTHER ORDERED that the proposed rate increase set forth on
Attachment A hereto, 1s hereby approved for use by the Distmct after Phase 11 is certified
as substantially complete and the District has filed revised tariff sheets with the

Commission’s taniff office reflecting the increased rates.




IT IS FURTHER ORDERED that the District will seek prior Commission approval
of any future change in the plans, scope, terms of financing of Phase II and/or Phase II.

by filing a petition to reopen this proceeding for approval of the same.

IT IS FURTHER ORDERED that, upon entry hereof, this case shall be removed “
from the Commission’s docket of open cases.

IT IS FURTHER ORDERED that the Commission’s Executive Secretary shall
serve a copy of this order on all parties of record by First Class United States Mail, and

upon Commission Staff by hand delivery.

JMLseg
9801 72cd.wpd

A True Copy, Teste: :
a-

Sandra Squi
Executive Secretary

10
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Attachment A
LOGAN COUNTY PUBLIC SERVICE DISTRICT
CASE NO. $8-0172-PWD-CN (REOPENED)

APPROVED TARIFF

WATER SCHEDULE NO. 1

(C) APPLICABILITY
Water rates applicable in all areas served by Logan County Public Service

District

AVAILABILITY
Available for general domestic, commercial, governmental and industrial

service.

(A) RATES
First 2,000 gailons used per manth
Next 58,000 gatlons used per month
Next 240,000 galions used per month
All Over 300,000 gallons used per month

6.83 per 1,000 galions
6.54 per 1,000 gallons
4.80 per 1,000 gallons
2.47 per 1,000 gallons

A P LN

(A)  MINIMUM CHARGE

5/8 Inch meter 3 13.65 per month
3/4  Inch meter $ 20.48 per month
1 Inch meter 3 34.14 per month
1-1/4 Inch meter $ 4984 per month
1-1/2 Inch meter $  68.27 per month
2 Inch meter $ 109.23 per manth
3 Inch meter $ 204.81 per month i
4 Inch meter $ 341.35 per month
6 inch meter $ 682.70 per month
8 Inch meter $ 1,092.32 per month

{N) UNMETERED/UNMEASURED RATE
In the event the water supply (residential) is unmetered or otherwise

unmeasurable by the District, the unmetered rate of $30.00 per month shall be
charged. (Based on 4,500 gallons used per month)

(C) DELAYED PAYMENT PENALTY o
The above rates are net. On all current usage billings not paid in full within

twenty (20) days of the billing date, ten percent (10%) penalty may be added to the
net amount shown. This delayed payment penalty is not interest and is only to be
collected once for each bill where it is appropriate.

Public Service Comnmission
of West Virginia
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(A)(C)WATER SERVICE CONNECTION CHARGE
The charge for making each service connection shall be $200.00 to make the

connection to the water system.

(A)C) RECONNECTION SERVICE CHARGE
There shall be a $20.00 reconnection charge paid prior to restoration of water

service which had been previously disconnected for any reason.

RETURNED CHECKS FOR INSUEFICIENT FUNDS
If 2 check received is returned by the bank for any reason, the bank’s charge

to the Logan County Public Service District shall be the District’s charge to the
customer for such a bad check, but such charge to the customer shall not exceed

$15.00

(A) INCREMENTAL COSTS
$2.00 per 1,000 galions, to be used to bill customer leaks beyond historical

average usage.

WATER SCHEDULE NO. 2

(C) APPLICABILITY
Water rates applicable in all areas served by Logan County Public Service

District.

AVAILABILITY
Available for private fire protection service.

RATES
Where connections, hydrants, sprinklers, etc., on property are maintained by

customer:
‘ Per Annum

2  Inch service line with hydrants, sprinklers,

49.60

and/or connections 3 }
3 Inch service line with hydrants, sprinklers, |
and/or connections $ 112142 i
4 Inch service line with hydrants, sprinklers, '
and/or connactions $ 19639
6 Inch service line with hydrants, sprinklers,
and/or connections $ 497865
8 Inch service line with hydrants, sprinklers,
and/or connections - 3 816.07
10 Inch service line with hydrants, sprinklers,
$ 1,447.80

and/or connections
12 Inch service line with hydrants, sprinklers,

and/or connections $ 202825

Public Service Commission i
of West Virginia i
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Indicates advance in rates
indicates change in wording
Indicates new provisian
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,ﬂ “ y - West Virginia Infrastructure &
=7 Jobs Development Counci

Public Members: . 1320 Oune Valicy Square
R‘g:g: ;é;:?cs' Chairman Charleston, West Virginia 25301
James D, Williams, Vice-Chairman T acphoner ‘?3%‘2)2223233 .
St. Albans . _
Lloyd P, Adams, P.E. Susan I. Riggs, Esquire
Wheeling Exccutive Sccretary
James L. Harrison, St. - ' December 18, 1996 '
Princeton .
Rick Roberts

Logan County Public Service District
White & Browning Bidg., Suite 507
Logan, WV 25601

Re:  Lincoln County Commission/Logan County Public Service District
Atenville Water Project 96W-271 :

Dear Mr. Roberts:

The West Virginia Infrastructure and Jobs Development Council (Council) has reviewed the Lincoln County
Commission/Logan County Public Service District’s (District) preliminary application regarding its proposed project to
extend its water system to the Atenvills area (Project), and has determined that the Project is technically feasible within the
guidelines of the Infrastructure and Jobs Development Act, Please carefully review the enclosed ¢omments of the Water
Technical Review Committee. The District may need to address certain issues raised in said comments ag it proceeds with
the projeet. . :

Pursuant to its review of the preliminary application, the Council recommends the District pursne funding of
approximately $1,250,000 in the form of 3 Small Cities Block Grant from the West Virginia Development Office, Please
contact the Development Office at 558-4010 for specific information on the steps the District needs to follow to apply for
these finds. Please be advised that no funding will be available from the Small Cities Block Grant program until after July
1, 1997, The District may also be eligible for Infrastructure Fynd assistance of approximately $1,350,000. The Council's
decision is being deferred pending final determination of the project’s eligibility and readiness to proceed, Please note that
this letter does not constitute funding approval from these funding agencies. -

If you have any questions regarding this matter, please contact Susan J. Riggs, Executive Secretary of the Council,

at (304) 558.4607.
Sincgzely,
? AR
Russell L. Isancs, Chairman
West Virginia Infrastructure and
: Jobs Development Council
. RLI’bjh '
Enclosure
ce: Fred Cutlip-
Randall Lewis g-
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IC-1
(06/06/02)

LOAN AGREEMENT

THIS LOAN AGREEMENT, made and entered into in several counterparts, by
and between the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY, a governmental
instramentality and body corporate of the State of West Virginia (the "Authority"), acting on
behalf of the WEST VIRGINIA INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL
(the “Council”), and the governmental agency designated below (the "Govemmental Agency").

LOGAN COUNTY PUBLIC SERVICE DISTRICT
(Governmental Agency)

WHEREAS, pursuant to the provisions of Chapter 31, Article 15A of the Code
of West Virginia, 1931, as amended (the "Act"), the Authority is empowered upon request of
the Council to make loans to governmental agencies for the acquisition or construction of
projects by such governmental agencies, subject to such provisions and limitations as are
contained in the Act;

WHEREAS, the Governmental Agency constitutes a governmental agency as
defined by the Act;

WHEREAS, the Governmental Agency is authorized and empowered by the
statutes of the State to acquire, construct, improve, operate and maintain a project, as defined
by the Act, and to finance the cost of acquisition and construction of the same by borrowing
money to be evidenced by revenue bonds issued by the Governmental Agency,

WHEREAS, the Governmental Agency intends to construct, is constructing or
has constructed such a project at the location and as more particularly described and set forth
in the Application, as hereinafter defined (the "Project”);

WHEREAS, the Governmental Agency has completed and filed with the
Authority an Application for a Construction Loan with attachments and exhibits and an
Amended Application for a Construction Loan also with attachments and exhibits (together,
as further revised and supplemented, the "Application”), which Application is incorporated
herein by this reference; and

MO3739435.1



WHEREAS, having reviewed the Application and made all findings required by
the Act and having available sufficient funds therefor, the Council has authorized the Authority
to lend the Governmental Agency the amount set forth on Schedule X attached hereto and
incorporated herein by reference, through the purchase of revenue bonds of the Governmental
Agency with money in the Infrastructure Fund, subject to the Governmental Agency’s
satisfaction of certain legal and other requirements of the Council’s loan program (the
"Program”) as hereinafter set forth.

NOW, THEREFORE, in consideration of the premises and the mutual
agreements hereinafter contained, the Governmental Agency and the Authority hereby agree

as folows:

ARTICLE1]
Definitions

1.1  Except where the context clearly indicates otherwise, the terms
" Authority,” "cost,” "Council," "governmental agency,” "project,” "waste water facility” and "water
facility" have the definitions and meanings ascribed to them in the Act.

1.2 "Authority" means the West Virginia Water Development Authority,
which is expected to be the original purchaser of the Bonds, acting in its administrative
capacity pursuant to Section 10 of the Act and upon authorization from the Council.

1.3  "Consulting Engineers” means the professional engineer, licensed by the
State, designated in the Application and any qualified successor thereto; provided, however,
when a Loan is made for a Project financed, in part, by the Office of Abandoned Mine Lands,
“Consulting Engineers” shall mean the West Virginia Department of Environmental Protection,

or any successor thereto.

1.4  “Infrastructure Fund” means the West Virginia Infrastructure Fund
established in accordance with Section 9 of the Act.

1.5 "Loan" means the loan to be made by the Authority to the Governmental
Agency through the purchase of Local Bonds, as hereinafter defined, pursuant to this Loan

Agreement.

1.6 "Local Act” means the official action of the Governmental Agency
required by Section 4.1 hereof, authorizing the Local Bonds.

1.7  "Local Bonds" means the revenue bonds to be issued by the Governmental
Agency pursuant to the provisions of the Local Statute, as hereinafter defined, to evidence the
Loan and to be purchased by the Authority, all in accordance with the provisions of this Loan

Agreement.

M0373945.1 2
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1.8  "Local Statute" means the specific provisions of the Code of West
Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.9  "Operating Expenses" means the reasonable, proper and necessary costs
of operation and maintenance of the System, as hereinafter defined, as should normally and
regularly be included as such under generally accepted accounting principles.

1.10 "Project” means the project hereinabove referred to, to be constructed
or being constructed by the Governmental Agency in whole or in part with the net proceeds of
the Local Bonds.

1.11 "System" means the project owned by the Governmental Agency, of which
the Project constitutes all or to which the Project constitutes an improvement, and any
improvements thereto hereafter constructed or acquired from any sources whatsoever.

1.12  Additional terms and phrases are defined in this Loan Agreement as they
are used.

ARTICLE 11

The Project and the System

2.1  The Project shall generally consist of the construction and acquisition
of the facilities described in the Application, to be, being or having been constructed in
accordance with plans, specifications and designs prepared for the Governmental Agency by
the Consulting Engineers, the Authority and Council having found, to the extent applicable, that
the Project is consistent with the Act.

2.2 Subject to the terms, conditions and provisions of this Loan Agreement
and the Local Act, the Governmental Agency has acquired, or shall do all things necessary to
acquire, the proposed site of the Project and shall do, is doing or has done all things necessary
to construct the Project in accordance with the plans, specifications and designs prepared for
the Governmental Agency by the Consulting Engineers. : : :

2.3 All real estate and interests in real estate and all personal property
constituting the Project and the Project site heretofore or hereafter acquired shall at all times
be and remain the property of the Governmental Agency, subject to any mortgage lien or other
security interest as is provided for in the Local Statute unless a sale or transfer of all or a
portion of said property or any interest therein is approved by the Authority and Council.

2.4  The Governmental Agency agrees that the Authority and the Council and
their duly authorized agents shall have the right at all reasonable times to enter upon the
Project site and Project facilities and to examine and inspect the same. The Governmental
Agency further agrees that the Authority and the Council and their duly authorized agents and
representatives shatl, prior to, during and after completion of construction and commencement
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of operation of the Project, have such rights of access to the System site and System facilities
as may be reasonably necessary to accomplish all of the powers and rights of the Authority and
the Council with respect to the System pursuant to the pertinent provisions of the Act.

2.5  The Governmental Agency shall keep complete and accurate records of
the cost of acquiring the Project site and the costs of constructing, acquiring and installing the
Project. The Governmental Agency shall permit the Authority and the Council, acting by and
through their directors or their duly authorized agents and representatives, to inspect all books,
documents, papers and records relating to the Project and the System at any and all reasonable
times for the purpose of audit and examination, and the Governmental Agency shall submit to
the Authority and the Council such documents and information as they may reasonably require
in connection with the construction, acquisition and instailation of the Project, the operation
and maintenance of the System and the administration of the Loan or of any State and federal
grants or other sources of financing for the Project.

76 TheGovernmental Agency agrees that it will permit the Authority and the
Council and their agents and representatives to have access to the records of the Governmental
Agency pertaining to the operation and maintenance of the System at any reasonable time
following completion of construction of the Project and commencement of operation thereof
or if the Project is an improvement to an existing system at any reasonable time following
commencement of construction.

27  The Governmental Agency shall require that each construction contractor
furnish a performance bond and a payment bond, each in an amount at least equal to one
hundred percent (100%) of the contract price of the portion of the Project covered by the
particular contract as security for the faithful performance of such contract and shall verify or
have verified such bonds prior to commencement of construction.

2.8  The Governmental Agency shall require that each of its contractors and
all subcontractors maintain, during the life of the construction contract, workers’
compensation coverage, public liability insurance, property damage insurance and vehicle
liability insurance in amounts and on terms satisfactory to the Council and the Authority and
shall verify or have verified such insurance prior to commencement of construction. Until the
Project facilities are completed and accepted by the Governmental Agency, the Governmental
Agency or (at the option of the Governmental Agency) the contractor shall maintain builder’s
risk insurance (fire and extended coverage) on a one hundred percent (100%) basis (completed
value form) on the insurable portion of the Project, such insurance to be made payable to the
order of the Authority, the Governmental Agency, the prime contractor and all subcontractors,
as their interests may appear. If facilities of the System which are detrimentally affected by
flooding are or will be located in designated special flood or mudslide-prone areas and if flood
insurance is available at a reasonable cost, a flood insurance policy must be obtained by the
Governmental Agency on or before the Date of Loan Closing, as hereinafter defined, and
maintained so long as any of the Local Bonds is outstanding. Prior to commencing operation
of the Project, the Governmental Agency must also obtain, and maintain so long as any of the
Local Bonds are outstanding, business interruption insurance if available at a reasonable cost.
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2.9  The Governmental Agency shall provide and maintain competent and
adequate engineering services satisfactory to the Council and the Authority covering the
supervision and inspection of the development and construction of the Project, and bearing the
responsibility of assuring that construction conforms to the plans, specifications and designs
prepared by the Consulting Engineers, which have been approved by all necessary governmental
bodies. Such engineer shall certify to the Authority, the Council and the Governmental Agency
at the completion of construction that construction is in accordance with the approved plans,
specifications and designs, or amendments thereto, approved by all necessary governmental
bodies.

2.10 The Governmental Agency shall at all times provide operation and
maintenance of the System in compliance with any and all State and federal standards. The
Governmental Agency shall employ qualified operating personnel properly certified by the
State to operate the System during the entire term of this Loan Agreement.

2.11 The Governmental Agency hereby covenants and agrees to comply with
all applicable laws, rules and regulations issued by the Council, the Authority or other State,
federal or local bodies in regard to the construction of the Project and operation, maintenance
and use of the System.

2.12 The Governmental Agency, commencing on the date contracts are
executed for the acquisition or construction of the Project and for two years following the
completion of acquisition or construction of the Project, shall each month complete a
Monthly Financial Report, the form of which is attached hereto as Exhibit C and incorporated
herein by reference, and forward a copy by the 10" of each month to the Authority and Council. -

ARTICLE III

Conditions to Loan;
Issuance of Local Bonds

3.1  Theagreement of the Authority and Council to make the Loan is subject
to the Governmental Agency’s fulfillment, to the satisfaction of the Authority and the Council,
of each and all of those certain conditions precedent on or before the delivery date for the
Local Bonds, which shall be the date established pursuant to Section 3.4 hereof. Said
conditions precedent are as follows:

(a)  The Governmental Agency shall have performed and satisfied all
of the terms and conditions to be performed and satisfied by it in this Loan Agreement;

(b)  The Governmental Agency shall have authorized the issnance of

and delivery to the Authority of the Local Bonds described in this Article Iil and in Asticle IV
hereof;
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(c)  The Governmental Agency shall either have received bids or
entered into contracts for the construction of the Project which are in an amount and otherwise
compatible with the plan of financing described in the Application; provided that, if the Loan
will refund an interim construction financing, the Governmental Agency must either be
constructing or have constructed its Project for a cost and as otherwise compatible with the
plan of financing described in the Application; and, in either case, the Authority and the
Council shall have received a certificate of the Consulting Engineers to such effect, the form
of which certificate is attached hereto as Exhibit A;

(d)  The Governmental Agency shall have obtained all permits required
by the laws of the State and the federal government necessary for the construction of the
Project, and the Authority and the Council shall have received a certificate of the Consulting
Engineers to such effect;

()  TheGovernmental Agency shall have obtained all requisite orders
of and approvals from the Public Service Commission of West Virginia (the "PSC") and the
" Council necessary for the construction of the Project and operation of the System, with all
requisite appeal periods having expired without successful appeal, and the Authority and the
Council shall have received an opinion of counsel to the Governmental Agency, which may be
local chunsel to the Governmental Agency, bond counsel or special PSC counsel but must be
satisfactory to the Authority and the Council, to such effect;

9] The Governmental Agency shall have obtained any and all
approvals for the issuance of the Local Bonds required by State law, and the Authority and the
Council shall have received an opinion of counsel to the Governmental Agency, which may be
Jocal counsel to the Governmental Agency, bond counsel or special PSC counsel but must be
satisfactory to the Authority, to such effect;

(g0  The Governmental Agency shall have obtained any and all
approvals of rates and charges required by State law and shall have taken any other action
required to establish and impose such rates and charges (imposition of such rates and charges
is not, however, required to be effective until completion of construction of the Project), with
all requisite appeal periods having expired without successful appeal, and the Authority and the
Council shall have received an opinion of counsel to the Governmental Agency, which may be
local counsel to the Governmental Agency, bond counsel or special PSC counsel but must be
satisfactory to the Authority and the Council, to such effect;

(h)  Such rates and charges for the System shall be sufficient to
comply with the provisions of Subsections 4.1(a) and 4.1(b)(ii) hereof, and the Authority and
the Council shall have received a certificate of the accountant for the Governmental Agency,
or such other person or firm experienced in the finances of governmental agencies and
satisfactory to the Authority and the Council, to such effect; and

(1) The net proceeds of the Local Bonds, together with all moneys on
deposit or to be simultaneously deposited (or, with respect to proceeds of grant anticipation
notes or other indebtedness for which a binding purchase contract has been entered, to be
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deposited on a date certain) and irrevocably pledged thereto and the proceeds of grants
irrevocably committed therefor, shall be sufficient to pay the costs of construction and
acquisition of the Project as set forth in the Application, and the Authority shall have received
a certificate of the Consulting Engineers, or such other person or firm experienced in the
financing of projects and satisfactory to the Authority and the Council, to such effect, such
certificate to be in form and substance satisfactory to the Authority and the Council, and
evidence satisfactory to the Authority and the Council of such irrevocably committed grants.

3.2 Subjectto the terms and provisions of this Loan Agreement, the rules and
regulations promulgated by the Authority, the Council or any other appropriate State agency
and any applicable rules, regulations and procedures promulgated from time to time by the
federal government, it is hereby agreed that the Authority shall make the Loan to the
Governmental Agency and the Governmental Agency shall accept the Loan from the Authority,
and in furtherance thereof it is agreed that the Governmental Agency shall sell to the Authority
and the Authority shall make the Loan by purchasing the Local Bonds in the principal amount
and at the price set forth in Schedule X hereto. The Local Bonds shall have such further terms
and provisions as described in Article IV hereof.

3.3  The Loan shall be secured and shall be repaid in the manner hereinafter
provided in this Loan Agreement.

3.4  The Local Bonds shall be delivered to the Authority, at the offices of the
Authority, on a date designated by the Governmental Agency by written notice to the Authority,
which written notice shall be given not less than ten (10) business days prior to the date
designated; provided, however, that if the Authority is unable to accept delivery on the date
designated, the Local Bonds shall be delivered to the Authority on a date as close as possible
to the designated date and mutually agreeable to the Authority, the Council and the
Governmental Agency. The date of delivery so designated or agreed upon is hereinafter
referred to as the "Date of Loan Closing." Notwithstanding the foregoing, the Date of Loan
Closing shall in no event occur more than ninety (90) days after the date of execution of this
Loan Agreement by the Authority or such later date as is agreed to in writing by the Council.

3.5 The Governmental Agency understands and acknowledges that it is one
of several governmental agencies which have applied to the Council for loans from the
Infrastructure Fund to finance projects and that the obligation of the Authority to make any
such loan is subject to the Council’s authorization and the Governmental Agency's fulfilling
all of the terms and conditions of this Loan Agreement on or prior to the Date of Loan
Closing. The Governmental Agency specifically recognizes that the Authority will not
purchase the Local Bonds unless and until sufficient funds are available in the Infrastructure
Fund to purchase all the Local Bonds and that, prior to execution of this Loan Agreement, the
Authority may commit to and purchase the revenue bonds of other governmental agencies for
which it has sufficient funds available.
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ARTICLEIV

Local Bonds; Security for Loan;
Repayment of Loan; Interest on Loan;
Fees and Charges

4.] TheGovernmental Agency shall, as one of the conditions of the Authority
to make the Loan, authorize the issuance of and issue the Local Bonds pursuant to an official
action of the Governmental Agency in accordance with the Local Statute, which shall, as
adopted or enacted, contain provisions and covenants in substantially the form as follows,
unless the specific provision or covenant is modified or waived by the Council:

(@)  That the gross revenues of the System shall always be used for
purposes of the System. Such gross revenues shall be used monthly, in the order of priority
listed below:

(1) to pay Operating Expenses of the System;

: (i)  totheextentnototherwise limited by any outstanding loan
resolufion, indenture or other act or document and beginning on the date set forth in Schedule
X, to provide debt service on the Local Bonds by depositing in a sinking fund one-third (1/3)
of the interest payment next coming due on the Local Bonds and one-third (1/3) of the
principal payment next coming due on the Local Bonds and, beginning three (3) months prior
to the first date of payment of principal of the Local Bonds, if the reserve account for the
Local Bonds (the “Reserve Account”) was not funded from proceeds of the Local Bonds or
otherwise concurrently with the issuance thereof (which, with an approving opinion of bond
counsel to the Governmental Agency, may be with a letter of credit or surety) in an amount
equal to the maximum amount of principal and interest which will come due on the Local
Bonds in the then current or any succeeding year (the “Reserve Requirement™), by depositing
in the Reserve Account an amount not less than one-twelfth (1/12) of one-tenth (1/10) of the
Reserve Requirement or, if the Reserve Account has been so funded (whether by Local Bond
proceeds, monthly deposits or otherwise), any amount necessary to maintain the Reserve
Account at the Reserve Requirement;

(iii)  to create a renewal and replacement, or similar, fund in an
amount equal to two and one-half percent (2-1/2%) of the gross revenues from the System,
exclusive of any payments into the Reserve Account, for the purpose of improving or making
emergency Tepairs or replacements to the System or eliminating any deficiencies in the
Reserve Account; and

(iv)  for other legal purposes of the System, including payment
of debt service on other obligations junior, subordinate and inferior to the Local Bonds.

Provided, that if the Governmental Agency has existing outstanding indebtedness
which has greater coverage or renewal and replacement fund requirements, then the greater
requirements will prevail until said existing indebtedness is paid in full.
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(b)  Covenants substantially as follows:

(1) That the Local Bonds shall be secured by a pledge of either
the gross or net revenues of the System, as more fully set forth in Schedule X attached hereto
and in the Local Act;

(ii)  That the schedule of rates or charges for the services of the
System shall be sufficient to provide funds which, along with other revenues of the System,
will pay all Operating Expenses and leave a balance each year equal to at least one hundred
fifteen percent (115%) of the maximum amount required in any year for debt service on the
Local Bonds and all other obligations secured by a lien on or payable from the revenues of the
System prior to or on a parity with the Local Bonds or, if the Reserve Account is funded
(whether by Local Bond proceeds, monthly deposits or otherwise) at an amount equal to the
Reserve Requirement and any reserve account for any such prior or parity obligations is funded
at least at the requirement therefor, equal to at least one hundred ten percent (110%) of the
maximum amount required in any year for debt service on the Local Bonds and any such prior
or parity obligations;

(iii) That the Governmental Agency shall complete the Project
and operate and maintain the System in good condition;

(iv)  That, except as otherwise required by State law or with the
written consent of the Council and the Authority, the System may not be sold, mortgaged,
leased or otherwise disposed of, except as a whole, or substantially as a whole, and only if the
net proceeds to be realized shall be sufficient to pay fully all the Local Bonds outstanding, with
further restrictions on the disposition of portions of the System as are normally contained in
such covenants;

(v)  That the Governmental Agency shall not issue any other
obligations payable from the revenues of the System which rank prior to, or equally, as to lien
and security with the Local Bonds, except parity bonds which shall only be issued if net
revenues of the System prior to issuance of such parity bonds, plus reasonably projected
revenues from rate increases and the improvements to be financed by such parity bonds, shall
not be less than one hundred fifteen percent (115%) of the maximum debt service in any
succeeding year on all Local Bonds and parity bonds theretofore and then being issued and on
any obligations secured by a lien on or payable from the revenues of the System prior to the
Local Bonds and with the prior written consent of the Authority and the Council; provided,
however, that additional parity bonds may be issued to complete the Project, as described in
the Application as of the date hereof, without regard to the foregoing;

(vi)  That the Governmental Agency will carry such insurance
as is customarily carried with respect to works and properties similar to the System, including
those specified by Section 2.8 hereof;

(vii) That the Governmental Agency will not render any free
services of the System;
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(viii) That the Authority may, by proper legal action, compel the
performance of the duties of the Governmental Agency under the Local Act, including the
making and collection of sufficient rates or charges for services rendered by the System, and
shall also have, in the event of a default in payment of principal of or interest on the Local
Bonds, the right to obtain the appointment of a receiver to administer the System or
construction of the Project, or both, as provided by law;

(ix)  That, to the extent authorized by the laws of the State and
the rules and regulations of the PSC, all delinquent rates and charges, if not paid when due,
shall become a lien on the premises served by the System;

(x)  That, to the extent legally allowable, the Governmental
Agency will not grant any franchise to provide any services which would compete with the
System;

(xi) That the Governmental Agency shall annually cause the
records of the System to be audited by an independent certified public accountant or
independent public accountant and shall submit the report of said auditto the Authority and the
Council, which report shall include a statement that the Governmental Agency is in compliance
with the terms and provisions of the Local Act and this Loan Agreement and that the
Governmental Agency’s revenues are adequate to meet its Operating Expenses and debt service
and reserve requirements; :

. (xii) That the Governmental Agency shall annually adopt a
detailed, balanced budget of the estimated revenues and expenditures for operation and
maintenance of the System during the succeeding fiscal year and shall submit a copy of such
budget to the Authority and the Council within 30 days of adoption thereof;

(xiii) That, to the extent authorized by the laws of the State and
the rules and regulations of the PSC, prospective users of the System shall be required to
connect thereto;

(xiv) That the proceeds of the Local Bonds, advanced from time
to time, must (a) be deposited in a construction fund, which, except as otherwise agreed to in
writing by the Authority, shall be held separate and apart from all other funds of the
Governmental Agency and on which the owners of the Local Bonds shall have a lien until such
proceeds are applied to the construction of the Project (including the repayment of any
incidental interim financing) and/or (b) be used to pay (or redeem) bond anticipation notes or
other interim financing of such Governmental Agency, the proceeds of which were used to
finance the construction of the Project; provided that, with the prior written consent of the
Authority and the Council, the proceeds of the Local Bonds may be used to fund all or a
portion of the Reserve Account, on which the owner of the Local Bonds shall have a lien as

provided herein;
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(xv) That, as long as the Authority is the owner of any of the
Local Bonds, the Governmental Agency may not redeem any Local Bonds by it without the
written consent of the Authority and the Council and otherwise in compliance with this Loan
Agreement;

(xvi) That the West Virginia Municipal Bond Commission (the
"Commission") shall serve as paying agent for the Local Bonds;

(xvil) Thatthe Governmental Agency shall on the first day of each
month (if the first day is not a business day, then the first business day of each month) deposit
with the Commission the required interest, principal and reserve account payment. The
Governmental Agency shall complete the Monthly Payment Form, attached hereto as Exhibit
D and incorporated herein by reference, and submit a copy of said form along with a copy of
the check or electronic transfer to the Autherity by the 5th day of such calendar month;

(xviii) That, unless it qualifies for an exception to the provisions
of Section 148 of the Internal Revenue Code of 1986, as amended, which exception shall be
set forth in an opinion of bond counsel, the Governmental Agency will furnish to the Authority,
annually, at such time as it is required to perform its rebate calculations under the Internal
Revenie Code of 1986, as amended, a certificate with respect to its rebate calculations and,
at any time, any additional information requested by the Authority;

(xix) That the Governmental Agency shall take any and all action,
or shall refrain from taking any action regarding the use of the proceeds of the Local Bonds,
as shall be deemed necessary by the Authority to maintain the exclusion from gross income
for federal income tax purposes of interest on the State’s general obligation bonds or any
bonds secured by the Local Bonds;

(xx) That the Governmental Agency shall have obtained the
certificate of the Consulting Engineer in the form attached hereto as Exhibit A, to the effect
that the Project has been or will be constructed in accordance with the approved plans,
specifications and design as submitted to the Authority and the Council, the Project is adequate
for the purposes for which it was designed, the funding plan as submitted to the Authority and
the Council is sufficient to pay the costs of acquisition and construction of the Project and all
permits required by federal and State laws for construction of the Project have been obtained,;

(xxi) That the Governmental Agency shall, to the full extent
permitted by applicable law and the rules and regulations of the PSC, terminate the services
of any water facility owned by it to any customer of the System who is delinquent in payment
of charges for services provided by the System and will not restore the services of the water
facility until all delinquent charges for the services of the System have been fully paid or, if
the water facility is not owned by the Governmental Agency, then the Governmental Agency
shall enter into a termination agreement with the water provider;
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(xxii) That the Governmental Agency shall furnish to the Authority such
information with respect to earnings on all funds constituting "gross proceeds” of the Local
Bonds (as that term is defined in the Internal Revenue Code of 1986, as amended) from time
to time as the Authority may request;

(xxiii) That the Governmental Agency shall submit all proposed change
orders to the Council for written approval. The Governmental Agency shall obtain the written
approval of the Council before expending any proceeds of the Local Bonds held in
“contingency” as set forth in the final Schedule B attached to the certificate of the Consulting
Engineer. The Governmental Agency shall obtain the writien approval of the Council before
expending any proceeds of the Local Bonds available due to bid/construction/project
underruns;

(xxiv) That the Governmental Agency shall list the funding provided by
the Authority and the Council in any press release, publication, program bulletin, sign or other
public communication that references the Project, including but not limited to any program
document distributed in conjunction with any groundbreaking or dedication of the Project; and

(xxv) That, unless it qualifies for an exception, the Governmental
Agency shall comply with all the requirements of Chapter 21, Article 1C of the Code of West
Virginia, 1931, as amended (the “West Virginia Jobs Act”) and shall require its contractors and
subcontractors to comply with the West Virginia Jobs Act. The Governmental Agency shall
provide the Council and the Authority with a certificate stating that (I) the Governmental
Agency will comply with all the requirements of the West Virginia Jobs Act; (II) the
Governmental Agency has included the provisions of the West Virginia Jobs Act in each
contract and subcontract for the Project; (IIT) the Governmental Agency has received or will
receive, prior to entering into contracts or subcontracts, from each contractor or subcontractor
a certificate demonstrating compliance with Section 4 of the West Virginia Jobs Act or waiver
certificates from the West Virginia Division of Labor (“DOL”); and (IV) the Governmental
Agency will file with the DOL and the Council copies of the waiver certificates and certified
payrolls or comparable documents that include the number of employees, the county and state
wherein the employees reside and their occupation, following the procedures established by
the DOL. The monthly requisitions submitted to the Council shall also certify that the
Governmental Agency is monitoring compliance by its contractors and subcontractors and that
the required information has been submitted.

The Governmental Agency hereby represents and warrants that the Local Act has
been or shall be duly adopted in compliance with all necessary corporate and other action and
in accordance with applicable provisions of law. Alllegal matters incident to the authorization,
issuance, validity, sale and delivery of the Local Bonds shall be approved without qualification
by recognized bond counsel acceptable to the Authority in substantially the form of legal
opinion attached hereto as Exhibit B.

42 The Loan shall be secured by the pledge and assignment by the

Governmental Agency, as effected by the Local Act, of the fees, charges and other revenues
of the Governmental Agency from the System as further set forth by and subject only to such
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reservations and exceptions as are described in Schedules X and Y hereto or are otherwise
expressly permitted in writing by the Authority and the Council.

43  The principal of the Loan shall be repaid by the Governmental Agency on
the days and in the years provided in Schedule X hereto. Interest payments on the Loan shall
be made by the Governmental Agency on a quarterly basis as provided in said Schedule X.

4.4  The Loan shall bear interest from the date and at the rate or rates per
annum set forth on Schedule X hereto. In no event shall the interest rate on or the net interest
cost of the Local Bonds exceed any statutory limitation with regard thereto.

4.5 The Local Bonds shall be delivered to the Authority in fully registered
form, transferable and exchangeable as provided in the Local Act at the expense of the
Governmental Agency. Anything to the contrary herein notwithstanding, the Local Bonds may
be issued in one or more series, as reflected by Schedule X hereto.

4.6 The Governmental Agency agrees to expend the net proceeds of the Local
Bonds for the Project within 3 years of the issuance of the bonds which are the source of
money used to purchase the Local Bonds, unless otherwise agreed to by the Council.

ARTICLE V

Certain Covenants of the Governmental Agency;
Imposition and Collection of User Charges;
Payments To Be Made by
Governmental Agency to the Authority

5.1 The Governmental Agency hereby irrevocably covenants and agrees to
comply with all of the terms, conditions and requirements of this Loan Agreement and the
Local Act. The Governmental Agency hereby further irrevocably covenants and agrees that,
as one of the conditions of the Authority to make the Loan, it has fixed and collected, or will
fix and collect, the rates, fees and other charges for the use of the System and will take ali such
actions necessary to provide funds sufficient to produce the required sums set forth in the
Local Act and in compliance with the provisions of Subsections 4.1(a) and 4.1(b)(i1) hereof.

5.2  In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be
insufficient to produce the required sums set forth in the Local Act and this Loan Agreement,
the Governmental Agency hereby covenants and agrees that it will, to the extent or in the
manner authorized by law, immediately adjust and increase such schedule of rates, fees and
charges (or where applicable, immediately file with the PSC for a rate increase) and take all
such actions necessary to provide funds sufficient to produce the required sums set forth in
the Local Act and this Loan Agreement.
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5.3  Intheevent the Governmental Agency defaults in the payment due to the
Authority pursuant to this Loan Agreement, the amount of such default shall bear interest at
the interest rate of the installment of the Loan next due, from the date of the default until the

date of the payment thereof.

5.4  The Governmental Agency hereby irrevocably covenants and agrees with
the Authority that, in the event of any default hereunder by the Governmental Agency, the
Authority may exercise any or all of the rights and powers granted under the Actand State law,
including, without limitation, the right to an appointment of a receiver.

ARTICLE VI

Other Agreements of the
Governmental Agency

6.1 The Governmental Agency hereby warrants and represents that all
information provided to the Authority and the Council in this Loan Agreement, in the
Application or in any other application or documentation with respect to financing the Project
was at the time, and now is, true, correct and complete, and such information does not omit any
material fact necessary to make the statements therein, in light of the circumstances under
which they were made, not misleading. Prior to the Authority’s making the Loan and receiving
the Local Bonds, the Authority and the Council shall have the right to cancel all or any of their
obligations under this Loan Agreement if (a) any representation made to the Authority and the
Council by the Governmental Agency in connection with the Loan shall be incorrect or
incomplete in any material respect or (b) the Govemnmental Agency has violated any
commitment made by it in its Application or in any supporting documentation or has violated
any of the terms of the Act or this Loan Agreement.

6.2 The Govemnmental Agency hereby covenants that it will rebate any
amounts required by Section 148 of the Internal Revenue Code of 1986, as amended, and will
take all steps necessary to make any such rebates. In the event the Governmental Agency fails
to make any such rebates as required, then the Governmental Agency shall pay any and all
penalties, obtain a waiver from the Internal Revenue Service and take any other actions
necessary or desirable to preserve the exclusion from gross income for federal income tax
purposes of interest on the Local Bonds.

6.3  Notwithstanding Section 6.2, the Authority may at any time, in its sole
discretion, cause the rebate calculations prepared by or on behalf of the Governmental Agency
to be monitored or cause the rebate calculations for the Governmental Agency to be prepared,
in either case at the expense of the Governmental Agency.

6.4  The Governmental Agency hereby agrees to give the Authority and the
Council prior written notice of the issuance by it of any other obligations to be used for the
System, payable from the revenues of the System or from any grants for the Project or
otherwise related to the Project or the System.
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6.5 The Governmental Agency hereby agrees to file with the Authority and
the Council upon completion of acquisition and construction of the Project a schedule in
substantially the form of Amended Schedule B to the Application, setting forth the actual costs
of the Project and sources of funds therefor.

ARTICLE VII
Miscellaneous

7.1  Additional definitions, additional terms and provisions of the Loan and
additional covenants and agreements of the Governmental Agency, if any, may be set forth in
Schedule Z attached hereto and incorporated herein by reference, with the same effect as if
contained in the text of this Loan Agreement.

7.2  Schedules X and Y shall be attached to this Loan Agreement by the
Authority as soon as practicable after the Date of Loan Closing is established and shall be
approved by an official action of the Governmental Agency supplementing the Local Act, a
certified copy of which official action shall be submitted to the Authority and the Council.

7.3  The Authority shall take all actions required by the Council in making and
enforcing this Loan Agreement.

7.4  1f any provision of this Loan Agreement shall for any reason be held to
be invalid or unenforceable, the invalidity or unenforceability of such provision shall not affect
any of the remaining provisions of this Loan Agreement, and this Loan Agreement shall be
construed and enforced as if such invalid or unenforceable provision had not been contained
herein.

7.5  This Loan Agreement may be executed in one or more counterparts, any
of which shall be regarded for all purposes as an original and all of which constitute but one
and the same instrument. Each party agrees that it will execute any and all documents or other
instruments and take such other actions as may be necessary to give effect to the terms of this
Loan Agreement. :

7.6 No waiver by either party of any term or condition of this Loan
Agreement shall be deemed or construed as a waiver of any other terms or conditions, nor shall
a waiver of any breach be deemed to constitute a waiver of any subsequent breach, whether of
the same or of a different section, subsection, paragraph, clause, phrase or other provision of
this Loan Agreement.

7.7  This Loan Agreement supersedes all prior negotiations, representations

and agreements between the parties hereto relating to the Loan and constitutes the entire
agreement between the parties hereto in respect thereof.
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7.8 The Authority acknowledges that certain terms and requirements in this
Loan Agreement may not be applicable when the Project is financed in part by the West
Virginia Department of Environmental Protection, Office of Abandoned Mine Lands and under
that circumstance those terms and requirements are specifically waived or modified as agreed
to by the Authority and set forth in the Local Act.

7.9 By execution and delivery of this Loan Agreement, notwithstanding the
date hereof, the Governmental Agency specifically recognizes that it is hereby agreeing to sell
its Local Bonds to the Authority and that such obligation may be specifically enforced or
subject to a similar equitable remedy by the Authority.

7.10 This Loan Agreement shall terminate upon the earlier of:

(i} the end of ninety (90) days after the date of execution hereof by
the Authority or such later date as is agreed to in writing by the
Council if the Governmental Agency has failed to deliver the
Local Bonds to the Authority;

(ii)  termination by the Authority and the Council pursuant to Section
6.1 hereof; or

(i) payment in full of the principal of and interest on the Loan and of

any fees and charges owed by the Governmental Agency to the
Authority, acting on behalf of the Council.
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IN WITNESS WHEREOF, the parties hereto have caused this Loan Agreement
to be executed by their respective duly authorized officers as of the date executed below by

the Authority.

(SEAL)

Attest: .

O

Its: Secretary

(SEAL)
Attest:

Lz’

Its: Secretary-Treasurer

000832/00466
09/24/02

M0373%45.1

LOGAN COUNTY PUBLIC
SERVICE DISTRICT

WEST VIRGINIA WATER
DEVELOPMENT AUTHORITY

By:
Its: Director .
Date: J12-09-22
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EXHIBIT A

FORM OF CERTIFICATE OF CONSULTING ENGINEER

(Issuer)
(Name of Bonds)
1, . Registered Professional Engineer, West
Virginia License No. , of , Consulting
Engineers, . hereby certify as follows:

1. My firm is engineer for the acquisition and construction of

to the
system (the "Project”) of (the "Issuer"), to be constructed
primarily in County, West Virginia, which acquisition and construction are

being permanently financed in part by the above-captioned bonds (the "Bonds™) of the Issuer.
Capitalized words not defined herein shall have the same meanings set forth in the bond
adopted or enacted by the Issuer on , and the Loan
Agreement by and between the Issuer and the West Virginia Water Development Authority (the
" Authority™), on behalf of the West Virginia Infrastructure and Jobs Development Council (the
"Council"), dated .

2. The Bonds are being issued for the purposes of i) , and
(ii) paying certain issuance and other costs in connection therewith.

3. To the best of my knowledge, information and belief, (i) within the limits
and in accordance with the applicable and governing contractual requirements relating to the
Project, the Project will be constructed in general accordance with the approved plans,
specifications and designs prepared by my firm and approved by [DEP/BPH/PSC] and any
change orders approved by the Issuer, the Council and all necessary governmental bodies; (ii)
the Project, as designed, is adequate for its intended purpose and has a useful life of at least
____years if properly operated and maintained, excepting anticipated replacements due to
normal wear and tear: (iii) the Issuer has received bids for the acquisition and construction of
the Project which are in an amount and otherwise compatible with the plan of financing set
forth in the Schedule B attached hereto as Exhibit A and my firm’ has ascertained that all

'If another responsible party, such as the Issuer’s attorney, reviews the insurance and
payment bonds, then insert the following: [and in reliance upon the opinion of
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successful bidders have made required provisions for all insurance and payment and
performance bonds and that such insurance policies or binders and such bonds have been
verified for accuracy; (iv) the successful bidders received any and all addenda to the original
bid documents; (v) the bid documents relating to the Project reflect the Project as approved
by the [DEP/BPH/PSC] and the bid forms provided to the bidders contain all critical
operational components of the Project; (vi) the successful bids include prices for every item
on such bid forms; (vii) the uniform bid procedures were followed; (viii) the Issuer has
obtained all permits required by the laws of the State of West Virginia and the United States
necessary for the acquisition and construction of the Project and operation of the System; (ix)
as of the effective date thereof, “the rates and charges for the System as adopted by the Issuer
will be sufficient to comply with the provisions of the Loan Agreement; (x) the net proceeds
of the Bonds, together with all other moneys on deposit or to be simultaneously deposited and
irrevocably pledged thereto and the proceeds of grants, if any, irrevocably committed therefor,
are sufficient to pay the costs of acquisition and construction of the Project set forth in the
Schedule B attached hereto and approved by the Council; and (x1) attached hereto as Exhibit
A is the final amended “Schedule B - Final Total Cost of Project, Sources of Funds and Costs
of Financing” for the Project.

WITNESS my signature and seal on this day of

[SEAL]

By:
West Virginia License No.

Esq.] and delete “my firm has ascertained that”.

2If the Rule 42 Exhibit and/or rate structure was prepared by an accountant, then insert the
following: “In reliance upon the certificate of of even date herewith,”
at the beginning of (ix).
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EXHIBIT B

OPINION OF BOND COUNSEL FOR GOVERNMENTAL AGENCY

[To Be Dated as of Date of Loan Closing]

West Virginia Infrastructure and
Jobs Development Council

300 Summers Street, Suite 980

Charleston, West Virginia 25301

West Virginia Water Development Authority
180 Association Drive
Charleston, West Virginia 25311

Ladies and Gentlemen:

Eh

We are bond counsel to (the
"Governmential Agency"), a

We have examined a certified copy of proceedings and other papers relating 10
the authorization of (i) a loan agreement dated , . including all schedules
and exhibits attached thereto (the "L.oan Agreement"), between the Govermnmental Agency and
the West Virginia Water Development Authority (the "Authority”), on behalf of the West
Virginia Infrastructure and Jobs Development Council (the "Council"), and (ii) the issue of a

series of revenue bonds of the Governmental Agency, dated , (the "Local
Bonds"), to be purchased by the Authority in accordance with the provisions of the Loan
Agreement. The Local Bonds are issued in the principal amount of $ , in the form of one

bond, registered as to principal and interest to the Authority, with interest and principal payable
quarterly on March 1, June 1, September 1 and December 1 of each year, beginning .
1, , and ending 1, , as set forth in the "Schedule Y" attached to the
Loan Agreement and incorporated in and made a part of the Local Bonds.

The Local Bonds are issued for the purposes of (i) , and (i)
paying certain issuance and other costs in connection therewith.

We have also examined the applicable  provisions of
of the Code of West Virginia, 1931, as amended (the "Local

Statute”), and the bond duly adopted or enacted by the Governmental Agency on
, as supplemented by the supplemental resolution duly adopted by the
Governmental Agency on (collectively, the "Local Act"), pursuant {0 and

under which Local Statute and Local Act the Local Bonds are authorized and issued, and the
Loan Agreement has been undertaken. The Local Bonds are subject to redemption prior to
maturity to the extent, at the time, under the conditions and subject to the limitations set forth
in the Local Act and the Loan Agreement.
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Rased upon the foregoing and upon our examination of such other documents
as we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed on behalf
of the Governmental Agency and is a valid and binding special obligation of the Governmental
Agency, enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and the
Council and cannot be amended so as to affect adversely the rights of the Authority or the
Council or diminish the obligations of the Governmental Agency without the consent of the
Authority and the Council.

3. The Governmental Agency is a duly organized and validly existing
, with full power and authority to acquire and
construct the Project, to operate and maintain the System, to adopt or enact the Local Act and
1o issue and sell the Local Bonds, all under the Local Statute and other applicable provisions
of law.

4. The Local Act and all other necessary orders and resolutions have been
legally and effectively adopted or enacted by the Governmental Agency and constitute valid and
binding obligations of the Governmental Agency, enforceable against the Governmental
Agency in accordance with their terms. The Local Act contains provisions and covenants
substantially in the form of those set forth in Section 4.1 of the Loan Agreement.

5. The Local Bonds have been duly authorized, issued, executed and
delivered by the Governmental Agency to the Authority and are valid, legally enforceable and
binding special obligations of the Governmental Agency, payable from the net or gross
revenues of the System set forth in the Local Act and secured by a first lien on and pledge of
the net or gross revenues of the System, all in accordance with the terms of the Local Bonds
and the Local Act.

6. The Local Bonds are, by statute, exempt , and under
existing statutes and court decisions of the United States of America, as presently written and
applied, the interest on the Local Bonds is excludable from the gross income of the recipients
thereof for federal income tax purposes.

No opinion is given herein as to the effect upon enforceability of the Local
Bonds of bankrmupicy, insolvency, reorganization, moratorium and other laws affecting
creditors’ rights or in the exercise of judicial discretion in appropriate cases.

We have examined the executed and authenticated Local Bond numbered R-1,
and in our opinion the form of said bond and its execution and authentication are regular and
propet.

Very truly yours,
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Name of Governmental Agency
Name of Bond Issue(s)
Type of Project
Fiscal Year

EXHIBIT C

MONTHLY FINANCIAL REPORT

Current

Item Month

Gross Revenues

Water Wastewater
Report Month
Budget
Year To Date
Total Budget Minus Total
Year Year Year
To Date To Date To Date

Operating Expenses

Bond Payments:
'I‘fp- ¢ of Issue

Clean Water SRF

Drinking Water TRF

Infrastructure Fond

Water Development
Authority

Rural Utilities Service
Economic Development

Administration
Other (Identify)

Renewal and
Replacement

Fund Deposits

M0373945.]

Name of Person Completing Form

Address

Telephone
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Item 1

Item 2

Item 3

Item 4

INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

You will need a copy of the current fiscal year budget adopted by the
Governmental Agency to complete Items 1 and 2. InItem 1, provide the amount
of actual Gross Revenues for the current month and the total amount year-to-
date in the respective columns. Divide the budgeted annual Gross Revenues by
12. For example, if Gross Revenues of $1,200 are anticipated to be received
for the year, each month the base would be increased by $100 ($1,200/12).
This is the incremental amount for the Budget Year-to-Date column.

Provide the amount of actual Operating Expenses for the current month and
the total amount year-to-date in the respective columns. Any administrative fee
should be included in the Operating Expenses. Divide the budgeted annual
Operating Expenses by 12. For example, if Operating Expenses of $900 are
anticipated to be incurred for the year, each month the base would be increased
by $75 ($900/12). This is the incremental amount for the Budget Year-to-Date
column.

Provide the Bond Payments (principal, interest and reserve account) for all
the outstanding bonds of the Governmental Agency according to the source of
funding. Forexample, Clean Water State Revolving Fund loan from Department
of Environmental Protection, Drinking Water Treatment Revolving Fund loan
from Bureau for Public Health, Infrastructure Fund loan from Infrastructure and
Jobs Development Council, or a loan from the Water Development Authority,
etc.

Provide the amount deposited into the Renewal and Replacement Fund each
month. This amount is equal to 2.5% of Gross Revenues minus the total reserve
account payments included in Item 3. If Gross Revenues are $1,200, then $30
(2.5% of $1,200), LESS the amount of all reserve account payments in ltem 3
should be deposited into the Renewal and Replacement Fund. The money in the
Renewal and Replacement Fund should be kept separate and apart from all other
funds of the Governmental Agency. ' '

The Governmental Agency must complete the Monthly Financial Report and forward
it to the Water Development Authority by the 10" day of each month, commencing on
the date contracts are executed for the acquisition or construction of the Project and
for two years following the completion of acquisition or construction of the Project.

M0373545.1
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EXHIBIT D

MONTHLY PAYMENT FORM

West Virginia Water Development Authority
180 Association Drive
Charleston, WV 25311

Re: [Name of bond issue]

Ladies and Gentlemen:

The following deposits were made to the West Virginia Municipal Bond
Commission on behalf of [Name of Governmental Agency] on [Date].

Sinking Fund:
Interest $__
Principal .
Total: $
Reserve Account: $_

Witness my signature this ___ day of

[Name of Governmental Agency]

By:

Authorized Officer

Enclosure: copy of check(s)
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SCHEDULE X

DESCRIPTION OF LOCAI BONDS

Principal Amount of Local Bonds $1,100,000
Purchase Price of Local Bonds $1,100,000

The Local Bonds shall bear no interest. Commencing March 1, 2004,
principal of the Local Bonds is payable quarterly. Quarterly payments will be made on March
1, June 1, September 1 and December 1 of each year as set forth on the Schedule Y attached
hereto and incorporated herein by reference.

The Governmental Agency shall submit its payments monthly to the Commission
which will make quarterly payments to the Authority at such address as is given to the
Commission in writing by the Authority. -

The Local Bonds are fully registered in the name of the Authority as to interest,
if any, ;and principal and the Local Bonds shall grant the Authority a first lien on the gross or
net revenues of the Governmental Agency’s system as provided in the Local Act.

The Governmental Agency may prepay the Local Bonds in full at any time at the
price of par but only with the Council’s written consent. The Governmental Agency shall
request approval from the Authority and Council in writing of any proposed debt which will be
issued by the Governmental Agency on a parity with the Local Bonds which request must be
filed at least 60 days prior to the intended date of issuance.

As of the date of the Loan Agreement, the Local Bonds are on a parity as to
liens, pledge and source of and security for payment with the following obligations of the
Governmental Agency: -

1. Water Revenue Bonds (Cow Creek Project), Series 1996 B, dated July
31, 1996, issued in the original aggregate principal amount of
$1,780,000.

2. Water Revenue Bonds (Whitman Creek Project), Series 1997 A, dated
February 12, 1997, issued in the original aggregate principal amount of
$1,000,000.

3. Water Revenue Bonds (Harts Creek Project), Series 1997 B, dated
March 25, 1997, issued in the original aggregate principal amount of
$1,075,000.

4. Water Revenue Bonds (Elk Creek/Spice Creek/Vemer Project - West
Virginia Infrastructure and Jobs Development Council), Series 1998 A,
dated June 10, 1998, issued in the original aggregate principal amount of
$815,000.
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10.

11.

Water Revenue Bonds (Mill Creek Project - West Virginia Infrastructure
and Jobs Development Council), Series 1999 A, dated April 21, 1999,
issued in the original aggregate principal amount of $5,050,000.

Water Refunding Revenue Bonds, Series 1999 B, dated June 3, 1999,
issued in the original aggregate principal amount of $3,353,854.

Water Revenue Bonds (Crawley Creek/Chief Logan Project - West
Virginia Infrastructure and Jobs Development Council), Series 1999 C,
dated June 17, 1999, issued in the original aggregate principal amount of
$3,205,000.

Water Revenue Bonds (Enaloc Project-West  Virginia Water
Development Authority), Series 1999 D, dated December 14, 1999,
issued in the original aggregate principal amount of $330,000.

Water Revenue Bonds, Series 2001 A (West Virginia Water
Development Authority), dated September 6, 2001, issued in the original
aggregate principal amount of $3,830,000.

Water Revenue Bonds, Series 2001 B (West Virginia Infrastructure
Fund), dated September 6, 2001, issued in the original aggregate
principal amount of $2,670,000.

Water Revenue Bonds, Series 2002 A (United States Department of

Agriculture), dated January 24, 2002, issued in the original aggregate
principal amount of $1.,326,000.
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SCHEDULE Y

Logan County Public Service District (West Virginia)
Loan of §1,100,000
0% Interest Rate, 40 Years
Closing Date: October 9, 2002
DEBT SERVICE SCHEDULE

12/01/2002 .

3/01/2003 i - -

6/01/2003 - - .

9/01/2003 - - .

1270172008 - - -
3/01/2004 7,096.78 - 7,096.78
6/01/2004 7.096.78 - 7,0986.78
9/01/2004 7,096.78 - 7,096.78
12/01/2004 7.096.78 - 7,096.78
3/01/2005 7,096.78 - ) 7,096.78
6/01/2005 7,096.78 - 7,098.78
. 9/01/2005 7,096.78 - 7,096.78
< 12/01/2005 7.096.78 - 7,096.78
3/01/2006 7.096.78 . - 7.096.78
6/01/2006 7,096.78 - 7.096.78
9/01/2006 7,096.78 - 7,096.78
12/01/2006 7,096.78 _ - 7,096.78
3/01/2007 7,096,78 - 7,096.78
6/01/2007 7,096.78 - 7,006.78
9/01/2007 7,096.78 - 7,096.78
12/01/2007 7,096.78 - 7,096.78
3/01/2008 7,096.78 - 7,096.78
6/01/2008 7,096.78 - 7,096.78
9/01/2008 7,096.78 - 7,096.78
1270172008 7,006.76 n 7,006.78
3/01/2009 7,096.78 - 7,096.78
6/01/2009 7.096.78 . 7,096.78
9/01/2009 7.006.78 . 7,096.78
12/01/2009 7,096.78 - 7,096.78
3/01/2010 7,096.78 - 7,096.78
6/01/2010 7,096.78 - 7,096.78
9/01/2010 7.096.78 - 7,096.78
12/01/2010 7,096.78 - 7,096.78
3/01/2011 7,096.78 - 7.086.78
670172011 7,006.78 . 7,006.78
9/01/2011 7,096.78 - 7,096.78
12/01/2011 7,096.78 - 7,096.78
3/01/2012 7.096.78 - 7,096.78
6/01/2012 7,096.78 - 7,096.78
570172012 7.006.78 N 7,006.78
12/01/2012 7,096.78 - . 7,006.78
3/01/2013 7.096.78 - 7,096.78
6/01/2013 7.096.78 - 7,096.78
9/01/2013 7,006.78 - 7,096.78
1270172013 7.006.78 = 7.096.78
3/01/2014 - 7.096.78 - 7,096.78
6/01/2014 7.096.78 . 7,096.78

Ferris, Baker Watts File = Logan County PSD Loans.sf-iF 9-23-02
West Virginia Public Finance Office Q/23/2002 11:40 AM
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Logan County Public Service District (West Virginia)
Loan of §1,100,000
0% Interest Rate, 40 Years
Closing Date: October 9, 2002
DEBT SERVICE SCHEDULE
9/01/2014 7.096.78 7,096.78
12/01/2014 7,096,78 - 7,096.78
3/0172015 7,006.78 - 7,096.78
6/01/2015 7,096.78 - 7,096.78
9/01/2015 7,096.78 - 7,096.78
12/01/2015 7,096.78 . 7,006.78
3/01/2016 7,096.78 - 7,006.78
6/01/2016 7,006.78 - 7,096.78
9/01/2016 7,096.78 - 7,096.78
12/01/2016 . 7.096.78 . - 7,096.78
3/01/2017 7,096.78 - 7,096.78
6/01/2017 7,096.78 - 7,006.78
5/01/2017 7,006.78 - 7.006.78
12/01/2017 7,006.78 - 7,096.78
3/01/2018 7.096.78 . 7,096.78
6/01/2018 7.096.78 . 7,096.78
9/01/2018 7,096.78 - 7,096.78
T2/0172018 7,006.78 - 7,006.78
3/01/2019 7,096.78 . 7,096.78
6/01/2019 7,006.78 - 7,096.78
9/01/2019 7,096.78 - 7,096.78
12/01/2019 7,096.78 - 7,006.78
370172020 7,006.78 . 7,006.76
6/01/2020 7,096.77 - 7,096.77
9/01/2020 7,096.77 - 7.096.77
12/01/2020 7,096.77 - 7,096.77
3/01/2021 7,096.77 - 7,096.77
60172021 7,006.77 . 7.096.77
9/01/2021 7,096.77 - 7,096.77
12/01/2021 7,096.77 . 7,096.77
3/01/2022 7,096.77 . 7,096.77
6/01/2022 7.096.77 - 7,096.77
/0172022 7,006.77 - 7,006.77
12/01/2022 7,096.77 . 7.096.77
3/01/2023 7,096.77 . 7,096.77
6/01/2023 7,096.77 - 7.096.77
9/01/2023 7,096.77 - 7,086.77
12/01/2023 7,006.77 = 7,006.77
3/01/2024 7,096.77 - 7,096.77
6/01/2024 7.096.77 - 7,096.77
9/01/2024 7,096.77 - 7,096.77
12/01/2024 7,096.77 . 7,096.77
3/01/2025 7,096.77 - 7,086.77
6/01/2025 7,096.77 - 7,096.77
9/01/2025 7,096.77 - 7,006.77
12/01/2025 7,096.77 - 7,096.77
3/01/2026 7,096.77 - 7.096.77
Ferris, Baker Watls File = Logan County PSD Loans.sf-IF 9-23-02
West Virginia Public Finance Office 9/23/2002 11:40 AM
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Logan County Public Service District (West Virginia)
Loan of $1,100,000
0% Interest Rate, 40 Years
Closing Date: October 9, 2002
DEBT SERVICE SCHEDULE

6/01/2026 7,096.77 - 7,006.77
9/01/2026 7,096.77 - 7,096.77
12/01/2026 7,096.77 - 7,086.77
3/01/2027 7.098.77 - 7,088.77
B6/01/2027 7.,096.77 - 7,096.77
9/01/2027 7,096.77 - 7,096.77
12/01/2027 7,096.77 - 7,096.77
3/01/2028 7,096.77 - 7.,096.77
6/01/2028 7.006.77 - 7,096.77
9/01/2028 7,086.77 - 7,096.77
12/01/2028 7,096.77 - 7,096.77
3/01/2029 7,096.77 - 7.096.77
6/01/2029 7,096.77 - 7,096.77
. 9/01/2029 7,096.77 - 7,096.77
< 12/01/2029 7,096.77 - 7,096.77
3/01/2030 7.096.77 - 7,096.77
6/01/2030 7,0986.77 - 7,006.77

. 9/01/2030 7.096.77 - 7,096.77
12/01/2030 7,096.77 - : 7,096.77
3/01/2031 7,096.77 - 7,096.77
6/01/2031 7,098.77 - 7,006.77
9/01/2031 7,096.77 - 7,096.77
12/01/2031 7,096.77 - 7,096.77
3/01/2032 7,096.77 - 7,096.77
6/01/2032 7.096.77 - 7,096.77
8/0172032 7,006.77 . 7,006.77
12/01/2032 7.096.77 . 7,096.77
3/01/2033 7.088.77 . 7.,096.77
6/01/2033 7,096,777 - 7,096.77
9/01/2033 7,098.77 - 7,096.77
12/01/2033 7,096.77 - 7,098.77
3/01/2034 . 7,096.77 - 7,096.77
6/01/2034 7,006.77 - 7,096.77
9/01/2034 7,096.77 - 7.096.77
12/01/2034 7.086.77 - 7,096.77
3/01/2035 7.098.77 - 7,096.77
6/01/2035 7.096.77 - 7,096.77
9/01/2035 7.096.77 - 7.096.77
12/01/2035 7.096.77 . 7,096.77
3/01/2036 7,096.77 - 7.096.77
6/071/2036 7.006.77 . 7,086.77
9/01/2036 7,096.77 - 7,096.77
12/01/20386 7,096.77 - 7,088.77
3/01/2037 7.096.77 - 7.096.77
6/01/2037 7,096.77 . 7.096.77
870172037 7,006.77 - 7,096.77
12/01/2037 7,096.77 . 7,096.77

Ferris, Baker Watts File = Logan County PSD Loans.sf-IF -23-02
West Virginia Public Finance Office 9/23/2002 11:40 AM
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Logan County Public Service District (West Virginia)
Loan of §1,100,000
0% Interest Rate, 40 Years
Closing Date: October @, 2002
DEBT SERVICE SCHEDULE

3/01/2038 7,096.77 . |  7,006.77
6/01/2038 7.096.77 - 7,096.77
9/01/2038 7.096.77 - 7,096.77
12/01/2038 7,096.77 - 7,096.77
3/01/2039 7,096.77 ’ - 7,096.77
6/01/2039 7,096.77 . 7.096.77
9/01/2039 7,096.77 - 7,096.77
12/01/2039 7,006.77 - 7,096.77
3/01/2040 7,086.77 - 7,096.77
6/01/2040 7,096.77 - 7.096.77
9/01/2040 7,096.77 - 7.096.77
12/01/2040 7,096.77 - 7,096.77
3/01/2041 7,096.77 - 7,096.77
6/01/2041 7,096.77 - 7,096.77
8/01/2041 7.096.77 - 7,096.77
12/01/2041 7.086.77 - 7,0986.77
3/01/2042 7,096.77 - 7.096.77
6/01/2042 7,096.77 - 7,096.77
9/01/2042 7,096.77 - 7,096.77
Total 1,100,000.00 - 1,100,000.00

YIELD STATISTICS
BONG YEAT DOIATS. . vvvriiirirsreeieeereeresartaereansarste s snasss s sss s sasbas saassasrrssssssasas smsnmnsnsrans $22,708.88
AVEIAQE LITE. ..ot st sb et s et s 20,644 Years
AVETEGE COUPOM.cirereintiiisie st e ste s e e s st snt s et s bn s e s e s e snees -
Net Interest Cost (NIC) ... sss s s s -
True Interest COost {THC )i s i s st st n s s ssma s 1.09E-10
Bond Yield for Arbitrage PUIPOSES........cceriinesrinrnrrs sttt s 1.09E-10
AN INCIUSIVE COSY (Al . miiriesirirrrrsnre s st stas st sns s ea e s e i bt s n e n e ra e 4o 1.09E-10

IRS FORM 8038
TS 102 =11 0% 0 1] OO PO U T VSR ORI -
Weighted Average MatUMity........ .ot 20.644 Years
Ferris, Baker Watts File = Logan County PSD Loans.sf-if 9-23-02
West Virginia Public Finance Office 912372002 11:40 AM
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SCHEDULE Z

None.
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LOGAN COUNTY PUBLIC SERVICE DISTRICT

RESOLUTION AUTHORIZING THE ACQUISITION AND CONSTRUCTION
OF CERTAIN IMPROVEMENTS AND EXTENSIONS TO THE EXISTING
PUBLIC WATER FACILITIES OF LOGAN COUNTY PUBLIC SERVICE
DISTRICT AND THE FINANCING OF THE COST THEREOF, NOT
OTHERWISE PROVIDED, THROUGH THEISSUANCE BY THE DISTRICT
OF NOTMORE THAN $1,100,000 INAGGREGATE PRINCIPAL AMOUNT
OF WATER REVENUE BONDS, SERIES 2002 B (WEST VIRGINIA
INFRASTRUCTURE FUND); PROVIDING FOR THE RIGHTS AND
REMEDIES OF AND SECURITY FOR THE REGISTERED OWNERS OF
SUCH BONDS; AUTHORIZING EXECUTION AND DELIVERY OF ALL
DOCUMENTS RELATING TO THE ISSUANCE OF SUCH BONDS;
APPROVING ANDRATIFYING ALOAN AGREEMENT RELATING TO SUCH
BONDS; AUTHORIZING THE SALE AND PROVIDING FOR THE TERMS
AND PROVISIONS OF SUCH BONDS AND ADOPTING OTHER
PROVISIONS RELATING THERETO.

BEITRESOLVED BY THE PUBLIC SERVICE BOARD OFLOGAN COUNTY
PUBLIC SERVICE DISTRICT:
ARTICLE I
STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01. Definitions. The following terms shall have the following
meanings herein unless the context expressly requires otherwise:

"Act" means, collectively, Chapter 16, Article 13A and Chapter 31, Article 15A
of the Code of West Virginia, 1931, as amended and in effect on the date of adoption of this
Resolution.

"Authority” means the West Virginia Water Development Authority, which is
expected to be the original purchaser and Registered Owner of the Series 2002 B Bonds, or
any other agency, board or department of the State of West Virginia that succeeds to the

functions of the Authority.

M0352630.1



"Authorized Officer" means the Chairperson of the Govemning Body of the Issuer
or any temporary Acting Chairperson duly elected by the Governing Body.

"Board" or “Governing Body” means the public service board of the Issuer and
shall include the membership of the Board as may hereafter be duly constituted as the legai
successors to the present membership or any other authority vested with and authorized to
exercise the powers of the Issuer.

"Bondholder," "Holder," "Registered Owner," "Owner" or any similar term,
whenever used herein with respect to an Outstanding Bond or Bonds, means the person in
whose name such Bond is registered.

"Bond Registrar” or "Registrar” means the bank or other entity to be designated
as such in the Supplemental Resolution and its successors and assigns.

"Bonds" means, collectively, the Series 2002 B Bonds, the Prior Bonds and any
additional Parity Bonds hereafter issued within the terms, restrictions and conditions contained
in this Resolution or another resolution.

"Bond Year" means the 12-month period beginning on the anniversary of the
Closing Date in each year and ending on the day prior to the anniversary date of the Closing
Date in the following year, except that the first Bond Year shall begin on the Closing Date.

"Certificate of Authentication and Registration" means the Certificate of
Authentication and Registration on the Series 2002 B Bonds in substantially the form set forth
in Section 3.09 hereof.

"Chairperson" means the Chairperson of the Governing Body of the Issuer or any
temporary Acting Chairperson duly elected by the Governing Body.

"Closing Date" means the date upon which there is an exchange of the Series
2002 B Bonds for all or a portion of the proceeds of the Series 2002 B Bonds.

"Code" means the Internal Revenue Code of 1986, as amended, including the
rules and regulations promulgated pursuant thereto or any predecessors or successors thereto.

"Commission" means the West Virginia Municipal Bond Commission or any
other agency of the State that succeeds to the functions of the Commission.

"Consulting Engineers" means HMB Professional Engineers, Inc., South

Charleston, West Virginia, or any qualified engineer or firm of engineers, licensed by the
State, that shall at any time hereafter be procured by the Issuer as Consulting Engineers for the
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System in accordance with Chapter 5G, Article 1 of the Code of West Virginia, 1931, as
amended.

"Costs" or "Costs of the Project” or any similar phrase means those costs
described in Section 1.03E hereof to be a part of the cost of acquisition and construction of
the Project.

“Council” means the West Virginia Infrastructure and Jobs Development Council
or any other agency of the State of West Virginia that succeeds to the functions of the Council.

"Depository Bank" means the bank or banks designated as such in the
Supplemental Resolution and any successors and assigns, which shall be a member of FDIC.

"FDIC" means the Federal Deposit Insurance Corporation and any successor to
the functions thereof.

"Fiscal Year" means each 12-month period beginning on July 1 and ending on the
succeeding June 30.

"Government Obligations" means direct obligations of, or obligations the timely
payment of the principal of and interest on which is guaranteed by, the United States of
America, including (i) such obligations which have been stripped from their unmatured interest
coupons, interest coupons stripped from such obligations and receipts or certificates
evidencing payments from such obligations or interest coupons stripped from such obligations,
(i) evidences of ownership of a proportionate interest in specified direct obligations of, or
specified obligations which are unconditionally and fully guaranteed by, the United States of
America, which obligations are held by a bank or trust company organized and existing under
the laws of the United States of America or any state thereof in the capacity of custodian and
(iii) obligations, the sole source of the payment of the principal of and interest on which are
obligations of the nature of those described in clause (i), which are irrevocably pledged for
such purposes.

"Gross Revenues" means the aggregate gross operating and non-operating
revenues of the System, as hereinafter defined, determined in accordance with generally
accepted accounting principles, after deduction of prompt payment discounts, if any, and
reasonable provision for uncollectible accounts; provided, that "Gross Revenues” does not
include any gains from the sale or other disposition of, or from any increase in the value of,
capital assets (including Qualified Investments, as hereinafter defined) or any Tap Fees, as
hereinafter defined.

"Independent Certified Public Accountants” means any certified public

accountant or firm of certified public accountants that shall at any time hereafter be retained
by the Issuer to prepare an independent annual or special audit of the accounts of the System
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or for any other purpose except keeping the accounts of the System in the normal operation
of its business and affairs.

"Investment Property” means

(A) any security (within the meaning of Section 165(g)(2)(A) or (B) of the
Code),

(B) any obligation,
(C) any annuity contract,
(D) any investment-type property, or

(E) in the case of a bond other than a private activity bond, any residential rental
property for family units which is not located within the jurisdiction of the Issuer and which
is not acquired to implement a court ordered or approved housing desegregation plan.

Except as provided in the following sentence, the term "Investment Property"
does not include any tax-exempt bond. With respect to an issue other than an issue a part of
which is a specified private activity bond (as defined in section 57(a)(5)(C) of the Code), the
term "Investment Property” includes a specified private activity bond (as so defined).

"Issuer” means Logan County Public Service District, a public service district,
public corporation and political subdivision of the State in Logan, Lincoln, Mingo and
Wyoming Counties, West Virginia, and includes the Governing Body.

"Loan Agreement" means the Loan Agreement heretofore entered, or to be
entered, into by and between the Issuer and the Authority, on behalf of the Council, providing
for the purchase of the Series 2002 B Bonds from the Issuer by the Authority, the form of
which shall be approved, and the execution and delivery by the Issuer authorized and directed
or ratified, by the Supplemental Resolution.

“Managing Engineer” means the Managing Engineer of the Issuer or any
successor thereto.

"Net Proceeds” means the face amount of the Series 2002 B Bonds, plus accrued
interest and premium, if any, less original issue discount, if any, and less proceeds, if any,
deposited in the Series 2002 B Bonds Reserve Account. For purposes of the Private Business
Use limitations set forth herein, the term Net Proceeds shall include any amounts resulting
from the investment of proceeds of the Series 2002 B Bonds, without regard to whether or not
such investment is made in tax-exempt obligations.
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"Net Revenues" means the balance of the Gross Revenues, remaining after
deduction of Operating Expenses, as hereinafter defined.

"Nonpurpose Investment"” means any Investment Property as defined in Section
148(b) of the Code, that is not a purpose investment.

“Notes” means, collectively, the Issuer’s Waterworks System Design Notes,
Series 2001 A (West Virginia Infrastructure Fund), dated April 12, 2001, issued in the original
aggregate principal amount of $93,030; and Waterworks System Design Notes, Series 2002
A (West Virginia Infrastructure Fund), dated May 10, 2002, issued in the original aggregate
principal amount of $45,675.

"Operating Expenses" means the reasonable, proper and necessary costs of
repair, maintenance and operation of the System, as hereinafter defined and includes, without
limiting the generality of the foregoing, administrative, engineering, legal, auditing and
insurance expenses, other than those capitalized as part of the Costs, fees and expenses of the
Authority, fiscal agents, the Depository Bank, Registrar and Paying Agent, other than those
capitalized as part of the Costs, payments to pension or retirement funds, taxes and such other
reasonable operating costs and expenses as should normally and regularly be included under
generally accepted accounting principles; provided, that "Operating Expenses” does not include
payments on account of the principal of or redemption premium, if any, or interest on the
Bonds, charges for depreciation, losses from the sale or other disposition of, or from any
decrease in the value of, capital assets, amortization of debt discount or such miscellaneous
deductions as are applicable to prior accounting periods.

"Qutstanding," when used with reference to Bonds and as of any particular date,
describes all Bonds theretofore and thereupon being authenticated and delivered except (i) any
Bond canceled by the Bond Registrar at or prior to said date; (ii) any Bond for the payment of
which moneys, equal to its principal amount and redemption premium, if applicable, with
interest to the date of maturity or redemption shall be in trust hereunder and set aside for such
payment (whether upon or prior to maturity); (iii) any Bond deemed to have been paid as
provided in Article X hereof; and (iv) for purposes of consents, notices or other action by a
specified percentage of Bondholders, any Bonds registered to the Issuer.

"Parity Bonds" means additional Parity Bonds issued under the provisions and
within the limitations prescribed by Section 7.07 hereof.

"Paying Agent" means the Commission or other entity designated as such for the
Series 2002 B Bonds in the Supplemental Resolution.

"Prior Bonds" means, collectively, the Issuer’s (i) Water Revenue Bonds (Cow
Creek Project), Series 1996 B, dated July 31, 1996, issued in the original aggregate principal
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amount of $1,780,000; (ii) Water Revenue Bonds (Whitman Creek Project), Series 1997 A,
dated February 12, 1997, issued in the original aggregate principal amount of $1,000,000; (iii)
Water Revenue Bonds (Harts Creek Project), Series 1997 B, dated March 25, 1997, issued
in the original aggregate principal amount of $1,075,000; (iv) Water Revenue Bonds (Elk
Creek/Spice Creek/Verner Project - West Virginia Infrastructure and Jobs Development
Council), Series 1998 A, dated June 10, 1998, issued in the original aggregate principal
amount of $815,000; (v) Water Revenue Bonds (Mill Creek Project - West Virginia
Infrastructure and Jobs Development Council), Series 1999 A, dated April 21, 1999, issued
in the original aggregate principal amount of $5,050,000; (vi) Water Refunding Revenue
Bonds, Series 1999 B, dated June 3, 1999, issued in the original aggregate principal amount
of $3,353,854; (vii) Water Revenue Bonds (Crawley Creek/Chief Logan Project - West
Virginia Infrastructure and Jobs Development Council), Series 1999 C, dated June 17, 1999,
issued in the original aggregate principal amount of $3,205,000; (viii) Water Revenue Bonds
(Enaloc Project-West Virginia Water Development Authority), Series 1999 D, dated
December 14, 1999, issued in the original aggregate principal amount of $330,000; (ix) Water
Revenue Bonds, Series 2001 A (West Virginia Water Development Authority), dated
September 6, 2001, issued in the original aggregate principal amount of $3,830,000; (x) Water
Revenue Bonds, Series 2001 B (West Virginia Infrastructure Fund), dated September 6, 2001,
issued in the original aggregate principal amount of $2,670,000; and (xi) Water Revenue
Bonds, Series 2002 A (United States Department of Agriculture), dated January 24, 2002,
issued in the original aggregate principal amount of $1,326,000.

"Prior Resolutions” means, collectively, the resolutions of the Issuer authorizing
the Prior Bonds adopted on July 30, 1996; February 6, 1997; March 20, 1997; May 28, 1998;
April 8, 1999; May 27, 1999; June 10, 1999; December 14, 1999; August 30, 2001; and
Japuary 10, 2002.

~ "Private Business Use" means use (directly or indirectly) in a trade or business
carried on by any person other than a governmental unit; provided that, use as a member of the
general public shall not be taken into account.

"Project" means the acquisition and construction of certain improvements and
extensions to the System, a description of which is attached hereto as Exhibit A and
incorporated herein by reference.

"PSC" means the Public Service Commission of West Virginia and any
successors to the functions thereof.

"PSC Order" means, collectively, the final order or orders of the PSC, granting
the Issuer a certificate of convenience and necessity to construct the Project and approving the
financing for the Project and the rates of the System.

"Qualified Investments" means and includes any of the following:
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(a) Government Obligations;

(b) Bonds, debentures, notes or other evidences of indebtedness issued by any
of the following agencies: Banks for Cooperatives; Federal Intermediate Credit Banks; Federal
Home Loan Bank System; Export-Import Bank of the United States; Federal Land Banks; the
Governmental National Mortgage Association; the Tennessee Valley Authority or the
Washington Metropolitan Area Transit Authority;

(¢) Any bond, debenture, note, participation certificate or other similar
obligation issued by the Federal National Mortgage Association to the extent such obligation
is guaranteed by the Government National Mortgage Association or issued by any other federal
agency and backed by the full faith and credit of the United States of America;

(d) Time accounts, (including accounts evidenced by time certificates of
deposit, time deposits or other similar banking arrangements) which, to the extent not insured
by the FDIC or Federal Savings and Loan Insurance Corporation, shall be secured by a pledge
of Government Obligations, provided, that such Government Obligations pledged either must
mature as nearly as practicable coincident with the maturity of said time account or must be
replacéd or increased so that the market value thereof is always at least equal to the principal
amount of said time account;

(e) Money market funds or similar funds, the only assets of which are
investments of the type described in paragraphs (a) through (d) above;

(f) Repurchase agreements, fully secured by investments of the types described
in paragraphs (a) through (d) above, with banks or national banking associations which are
members of FDIC or with government bond dealers recognized as primary dealers by the
Federal Reserve Bank of New York, provided, that said investments securing said repurchase
agreements either must mature as nearly as practicable coincident with the maturity of said
repurchase agreements or must be replaced or increased so that the market value thereof is
always at least equal to the principal amount of paid repurchase agreements, and provided
further that the owner of such repurchase agreement shall have a prior perfected security
interest in the collateral therefor; must have (or its agent must have) possession of such
collateral; and such collateral must be free of all claims by third parties;

(g) The "consolidated fund" (or any distinct portion thereof) managed by the
West Virginia Investment Management Board pursuant to Article 6, Chapter 12 of the Code
of West Virginia, 1931, as amended; and
(h) Advance-Refunded Municipal Bonds.

"Regulations” means the temporary and permanent regulations promulgated under
the Code or any predecessor to the Code.
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"Renewal and Replacement Fund" means the Renewal and Replacement Fund
established by the Prior Resolutions and continued by Section 5.01 hereof.

"Reserve Accounts" means, collectively, the respective reserve accounts of the
Series 2002 B Bonds and the Prior Bonds.

"Reserve Requirements” means, collectively, the respective amounts required
to be on deposit in the Reserve Accounts.

"Resolution” means this Bond Resolution and all orders and resolutions
supplemental hereto or amendatory hereof.

"Revenue Fund" means the Revenue Fund established by the Prior Resolutions
and continued by Section 5.01 hereof.

"Secretary” means the Secretary of the Governing Body of the Issuer.

"Series 2002 B Bonds" means the Water Revenue Bonds, Series 2002 B (West
Virginia Infrastructure Fund), of the Issuer, authorized to be issued hereby.

"Series 2002 B Bonds Construction Trust Fund" means the Series 2002 B Bonds
Construction Trust Fund established by Section 5.01 hereof.

"Series 2002 B Bonds Reserve Account” means the Series 2002 B Bonds
Reserve Account established by Section 5.02 hereof.

"Series 2002 B Bonds Reserve Requirement” means, as of any date of
calculation, the maximum amount of principal and interest, if any, which will become due on
the Series 2002 B Bonds in the then current or any succeeding year.

"Series 2002 B Bonds Sinking Fund" means the Series 2002 B Bonds Sinking
Fund established by Section 5.02 hereof.

"Sinking Funds" means, collectively, the respective sinking funds of the Series
2002 B Bonds and the Prior Bonds.

"State” means the State of West Virginia.

“Supplemental Resolution” means any resolution of the Issuer amendatory
hereof or supplemental hereto and when preceded by the article “the,” refers specifically to
the Supplemental Resolution authorizing the sale of the Series 2002 B Bonds; provided, that
any provisions intended by this Resolution to be included in the Supplemental Resolution and
not so included may be contained in any other Supplemental Resolution.
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"Surplus Revenues" means the Net Revenues not required by this Resolution to
be set aside and held for the payment of or security for the Series 2002 B Bonds and the Prior
Bonds, including but not limited to the Renewal and Replacement Fund, the Reserve Accounts
and the Sinking Funds.

"System" means the complete water system of the Issuer, and any further
improvements or extensions thereto hereafter constructed or acquired from any sources
whatsoever, and includes the Project.

"Tap Fees" means the fees, if any, paid by prospective customers of the System
in order to connect thereto.

Additional terms and phrases are defined in this Resolution as they are used.
Accounting terms not specifically defined herein shall be given meaning in accordance with
generally accepted accounting principles.

Words importing singular number shall include the plural number in each case
and vice versa; words importing persons shall include firms and corporations; and words
importing the masculine, feminine or neutral gender shall include any other gender; and any
requirement for execution or attestation of the Bonds or any certificate or other document by
the Chairperson or the Secretary shall mean that such Bonds, certificate or other document
may be executed or attested by an Acting Chairperson or Acting Secretary.

The terms "herein,” "hereunder,” "hereby," "hereto," "hereof" and any similar terms
refer to this Resolution; and the term "hereafter" means after the date of adoption of this
Resolution.

Articles, sections and subsections mentioned by number only are the respective
articles, sections and subsections of this Resolution so numbered.

Section 1.02. Authority for this Resolution. This Resolution is adopted
pursuant to the provisions of the Act and other applicable provisions of law.

Section 1.03. Findings. It is hereby found, determined and declared as follows:

A. The Issuer is a public service district, public corporation and political
subdivision of the State located in Logan, Lincoln, Mingo and Wyoming Counties of said State.
The Issuer presently owns and operates a public water system. However, the Issuer deems it
necessary and desirable for the health, welfare and safety of the inhabitants of the Issuer that
there be acquired and constructed the Project, in accordance with the plans and specifications
prepared by the Consulting Engineers, which plans and specifications have been approved by
the Issuer.
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B. The Issuer intends to permanently finance a portion of the costs of
acquisition and construction of the Project through the issuance of its revenue bonds to the
Authority.

C. The estimated maximum cost of acquisition and construction of the
Project is $2,600,000, of which $1,100,000 will be obtained from the Series 2002 B Bonds
and $1,500,000 will be obtained from the United States Department of Housing and Urban
Development (Small Cities Block Grant through the State of West Virginia).

D. The estimated revenues to be derived in each year after completion of the
Project from the operation of the System will be sufficient to pay all Operating Expenses of
the System, the principal of and interest on the Prior Bonds and the Series 2002 B Bonds and
payments into all funds and accounts and other payments provided for herein and in the Prior
Resolutions.

E. 1t is deemed necessary for the Issuer to issue the Series 2002 B Bonds
in the aggregate principal amount of not more than $1,100,000, to permanently finance a
portion of the cost of acquisition and construction of the Project. Such costs shall be deemed
to include the cost of acquisition and construction of any public service properties and any
improvements and extensions thereto, the cost of all property rights, easements and franchises
deemed necessary or convenient therefor; interest, if any, upon the Series 2002 B Bonds prior
to and during acquisition and construction of the Project and for a period not exceeding 6
months after completion of acquisition and construction of the Project; amounts which may
be deposited in the Series 2002 B Bonds Reserve Account; engineering and legal expenses;
expenses for estimates of costs and revenues; expenses for plans, specifications and surveys;
other expenses necessary or incident to determining the feasibility or practicability of the
enterprise; administrative expense, commitment fees, fees and expenses of the Authority,
discount, initial fees for the services of registrars, paying agents, depositories or trustees or
other costs in connection with the sale of the Series 2002 B Bonds and such other expenses
as may be necessary or incident to the financing herein authorized, the acquisition and
construction of the Project and the placing of the same in operation, and the performance of
the things herein required or permitted, in connection with any thereof; provided, that
reimbursement to the Issuer for any amounts expended by it for allowable costs prior to the
issuance of the Series 2002 B Bonds or the repayment of indebtedness incurred by the Issuer
for such purposes shall be deemed Costs of the Project.

F. The Series 2002 B Bonds shall be issued on a parity with the Prior Bonds
with respect to liens, pledge and source of and security for payment and in all other respects.
The Issuer has met the parity and coverage requirements of the Prior Bonds and the Prior
Resolutions and has substantially complied with all other parity requirements, except to the
extent that noncompliance with any such other parity requirements is not of a material nature.
Prior to the issuance of the Series 2002 B Bonds, the Issuer will obtain (i) a certificate of an
Independent Certified Public Accountant stating that the parity and coverage tests of the Prior
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Bonds have been met and (ii) the written consent of the Holders of the Prior Bonds (except
the Series 1999 B Bonds) to the issuance of the Series 2002 B Bonds on a parity with the
Prior Bonds. The Issuer is not required to obtain the parity consent of the Holders of the
Series 1999 B Bonds.

The Series 2002 B Bonds shall be issued senior and prior to the Notes with
respect to liens, pledge and source of and security for payment and in all other respects. Prior
to the issuance of the Series 2002 B Bonds, the Issuer will obtain the written consent of the
Holders of the Notes to the issuance of the Series 2002 B Bonds on a senior and prior basis
to the Notes. Other than the Prior Bonds and the Notes, there are no outstanding bonds or
obligations of the Issuer which are secured by revenues or assets of the System.

G. The period of usefulness of the System after completion of the Project
is not less than 40 years.

H. It is in the best interests of the Issuer that the Series 2002 B Bonds be
sold to the Authority pursuant to the terms and provisions of the Loan Agreement.

1. The Issuer has complied with all requirements of West Virginia law and
the Loan Agreement, relating to authorization of the acquisition, construction and operation
of the Project and the System and the issuance of the Series 2002 B Bonds, or will have so
complied prior to issuance of any thereof, including, among other things, the approval of the
Project and the financing thereof by the Council and the obtaining of the PSC Order, the time
for rehearing and appeal of which has expired or will have been waived prior to the issuance
of the Series 2002 B Bonds.

L The Project has been reviewed and determined to be technically and
financially feasible by the Council.

Section 1.04. Resolution Constitutes Contract. In consideration of the
acceptance of the Series 2002 B Bonds by those who shall be the Registered Owners of the
same from time to time, this Resolution shall be deemed to be and shall constitute a contract
between the Issuer and such Bondholders and the covenants and agreements herein set forth
to be performed by the Issuer shall be for the equal benefit, protection and security of the
Registered Owners of any and all of such Bonds, all of which shall be of equal rank and without
preference, priority or distinction between any one Bond and any other Bonds by reason of
priority of issuance or otherwise, except as expressly provided therein and herein.
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ARTICLE I

AUTHORIZATION OF ACQUISITION AND
CONSTRUCTION OF THE PROJECT

Section 2.01. Authorization of Acquisition and Construction of the Project.
There is hereby authorized and ordered the acquisition and construction of the Project, at an
estimated cost of not to exceed $2,600,000, in accordance with the plans and specifications
which have been prepared by the Consulting Engineers, heretofore filed in the office of the
Govemning Body. The proceeds of the Series 2002 B Bonds shall be applied as provided in
Article VI hereof.

The Issuer has received bids and will enter into contracts for the acquisition and
construction of the Project, in an amount and otherwise compatible with the plan of financing
submitted to the Authority and the Council; provided however, that with respect to the Upper
Little Harts Creek extension, the Issuer will enter into contracts or change orders for such
extension when the design is completed and approved by the PSC.
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ARTICLE III

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION AND SALE OF
BONDS; AUTHORIZATION AND EXECUTION OF LOAN AGREEMENT

Section 3.01. Authorization of Bonds. For the purposes of capitalizing interest
on the Series 2002 B Bonds, funding the Series 2002 B Bonds Reserve Account, paying the
Costs of the Project, and paying certain costs of issuance and related costs, or any of such
purposes, as shall be specified in the Supplemental Resolution, there shall be and hereby are
authorized to be issued negotiable Series 2002 B Bonds of the Issuer. The Series 2002 B
Bonds shall be issued as a single bond, designated as “Water Revenue Bonds, Series 2002 B
(West Virginia Infrastructure Fund),” in an aggregate principal amount of not more than
$1,100,000, and shall have such terms as are set forth hereinafter or in the Supplemental
Resolution. The proceeds of the Series 2002 B Bonds remaining after funding of the Series
2002 B Bonds Reserve Account (if funded from Bond proceeds) and capitalization of interest,
if any, shall be deposited in the Series 2002 B Bonds Construction Trust Fund established by
Section 5.01 hereof and applied as set forth in Article VI hereof.

Section 3.02. Terms of Bonds. The Series 2002 B Bonds shall be issued in such
principal amounts; shall bear interest, if any, at such rate or rates, not exceeding the then legal
maximum rate, payable quarterly on such dates; shall mature on such dates and in such amounts,
and shall be redeemable, in whole or in part, all as the Issuer shall prescribe in the
Supplemental Resolution or as specifically provided in the Loan Agreement. The Series 2002
B Bonds shall be payable as to principal at the office of the Paying Agent, in any coin or
currency which, on the dates of payment of principal is legal tender for the payment of public
or private debts under the laws of the United States of America. Interest, if any, on the Series
2002 B Bonds shall be paid by check or draft of the Paying Agent mailed to the Registered
Owner thereof at the address as it appears on the books of the Bond Registrar, or by such other
method as shall be mutually agreeable so long as the Authority is the Registered Owner
thereof.

Unless otherwise provided by the Supplemental Resolution or herein, the Series
2002 B Bonds shall be issued in the form of a single bond, fully registered to the Authority,
with a record of advances and a debt service schedule attached, representing the aggregate
principal amount of the Series 2002 B Bonds. The Series 2002 B Bonds shall be exchangeable
at the option and expense of the Registered Owner for another fully registered Bond of the
same series in aggregate principal amount equal to the amount of said Bonds then Outstanding
and being exchanged, with principal installments or maturities, as applicable, corresponding
to the dates of payment of principal installments of said Bonds; provided, that the Authority
shall not be obligated to pay any expenses of such exchange.
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Subsequent series of Bonds, if any, shall be issued in fully registered form and
in denominations as determined by a Supplemental Resolution. Such Bonds shall be dated and
shall have such terms as set forth in a Supplemental Resolution.

Section 3.03. Execution of Bonds. The Series 2002 B Bonds shall be executed
in the name of the Issuer by the Chairperson, and the seal of the Issuer shall be affixed thereto
or imprinted thereon and attested by the Secretary. In case any one or more of the officers
who shall have signed or sealed any of the Bonds shall cease to be such officer of the Issuer
before the Bonds so signed and sealed have been actually sold and delivered, such Bonds may
nevertheless be sold and delivered as herein provided and may be issued as if the person who
signed or scaled such Bonds had not ceased to hold such office. Any Bonds may be signed and
sealed on behalf of the Issuer by such person as at the actual time of the execution of such
Bonds shall hold the proper office in the Issuer, although at the date of such Bonds such person
may not have held such office or may not have been so authorized.

Section 3.04. Authentication and Registration. No Series 2002 B Bond shall
be valid or obligatory for any purpose or entitled to any security or benefit under this
Resolution unless and until the Certificate of Authentication and Registration on such Bond,
substaritially in the form set forth in Section 3.10 hereof, shall have been manually executed
by the Bond Registrar. Any such executed Certificate of Authentication and Registration upon
any such Bond shall be conclusive evidence that such Bond has been authenticated, registered
and delivered under this Resolution. The Certificate of Authentication and Registration on any
Bond shall be deemed to have been executed by the Bond Registrar if manually signed by an
authorized officer of the Bond Registrar, but it shall not be necessary that the same officer
sign the Certificate of Authentication and Registration on all of the Bonds issued hereunder.

Section 3.05. Negotiability, Transfer and Registration. Subjectto the provisions
for transfer of registration set forth below, the Series 2002 B Bonds shall be and have all of
the qualities and incidents of negotiable instruments under the Uniform Commercial Code of
the State, and each successive Registered Owner in accepting any of said Bonds shall be
conclusively deemed to have agreed that such Bonds shall be and have all of the qualities and
incidents of negotiable instruments under the Uniform Commercial Code of the State, and
each successive Registered Owner shall further be conclusively deemed to have agreed that
said Bonds shall be incontestable in the hands of a bona fide holder for value.

So long as any of the Bonds remain Outstanding, the Issuer, through the Bond
Registrar, shall keep and maintain books for the registration and transfer of the Bonds.

The registered Bonds shall be transferable only upon the books of the Bond
Registrar, by the Registered Owner thereof in person or by his attorney duly authorized in
writing, upon surrender thereto, together with a written instrument of transfer satisfactory to
the Bond Registrar, duly executed by the Registered Owner or his duly authorized attomey.
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In all cases in which the privilege of exchanging the Bonds or transferring the
Bonds is exercised, all such Bonds shall be delivered in accordance with the provisions of this
Resolution. All Bonds surrendered in any such exchanges or transfers shall forthwith be
canceled by the Bond Registrar. For every such exchange or transfer of Bonds, the Bond
Registrar may make a charge sufficient to reimburse it for any tax, fee or other governmental
charge required to be paid with respect to such exchange or transfer and the cost of preparing
each new Bond upon each exchange or transfer, and any other expenses of the Bond Registrar
incurred in connection therewith, which sum or sums shall be paid by the Issuer. The Bond
Registrar shall not be obligated to make any such exchange or transfer of Bonds during the
period commencing on the fifteenth day of the month preceding an interest payment date on
the Bonds or, in the case of any proposed redemption of Bonds, next preceding the date of the
selection of Bonds to be redeemed, and ending on such interest payment date or redemption
date.

Section 3.06. Bonds Mutilated. Destroyed, Stolen or Lost. In case any Series
2002 B Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may, in its
discretion, issue, and the Bond Registrar shall, if so advised by the Issuer, authenticate and
deliver, a new Bond of the same series and of like tenor as the Bonds so mutilated, destroyed,
stolen or lost, in exchange and substitution for such mutilated Bond, upon surrender and
cancellation of such mutilated Bond, or in lieu of and substitution for the Bond destroyed,
stolen or lost, and upon the Holder’s furnishing proof of its ownership thereof and satisfactory
indemnity and complying with such other reasonable regulations and conditions as the Issuer
may prescribe and paying such expenses as the Issuer and the Bond Registrar may incur. All
Bonds so surrendered shall be canceled by the Bond Registrar and held for the account of the
Issuer. If any such Bond shall have matured or be about to mature, instead of issuing a
substitute Bond, the Issuer may pay the same, upon being indemnified as aforesaid, and if such
Bond be lost, stolen or destroyed, without surrender thereof.

Section 3.07. Bonds not to be Indebtedness of the Issuer. The Series 2002 B
Bonds shall not, in any event, be or constitute an indebtedness of the Issuer within the meaning
of any constitutional or statutory provision or limitation, but shall be payable solely from the
Net Revenues derived from the operation of the System as herein provided. No Holder or
Holders of such Bonds shall ever have the right to compel the exercise of the taxing power
of the Issuer, if any, to pay such Bonds or the interest, if any, thereon.

Section 3.08. Bonds Secured by Pledge of Net Revenues: Lien Position with
respect to the Prior Bonds. The payment of the debt service on the Series 2002 B Bonds shall

be secured by a first lien on the Net Revenues, on a parity with the lien on the Net Revenues
in favor of the holders of the Prior Bonds and senior and prior to the lien on the Net Revenues
in favor of the holders of the Notes. Such Net Revenues in an amount sufficient to pay the
principal of and interest, if any, on and other payments for the Series 2002 B Bonds and the
Prior Bonds and to make payments into all funds and accounts hereinafter established and
established in the Prior Resolutions, are hereby irrevocably pledged to such payments as the
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same become due.

Section 3.09. Delivery of Bonds. The Issuer shall execute and deliver the
Series 2002 B Bonds to the Bond Registrar, and the Bond Registrar shall authenticate, register
and deliver the Series 2002 B Bonds to the original purchasers upon receipt of a request and
authorization to the Bond Registrar on behalf of the Issuer, signed by an Authorized Officer,
to authenticate and deliver the Series 2002 B Bonds to the original purchasers.

Section 3.10. Form of Bonds. The text of the Series 2002 B Bonds shall be in
substantially the following form, with such omissions, insertions and variations as may be
necessary and desirable and authorized or permitted hereby, or by any Supplemental Resolution

adopted prior to the issuance thereof:
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(FORM OF BOND)

UNITED STATES OF AMERICA
STATE OF WEST VIRGINIA
LOGAN COUNTY PUBLIC SERVICE DISTRICT
WATER REVENUE BOND, SERIES 2002 B
(WEST VIRGINIA INFRASTRUCTURE FUND)

No.BR-___ $

KNOW ALL MEN BY THESE PRESENTS: That LOGAN COUNTY PUBLIC
SERVICE DISTRICT, a public service district, public corporation and political subdivision of
the State of West Virginia in Logan, Lincoln, Mingo and Wyoming Counties of said State (the
“Issuer™), for value received, hereby promises to pay, solely from the special funds provided
therefor, as hereinafter set forth, to the WEST VIRGINIA WATER DEVELOPMENT
AUTHORITY (the "Authority") or registered assigns, the sum of DOLLARS
($ ), or such lesser amount as shall have been advanced to the Issuer hereunder and
not previously repaid, as set forth in the "Record of Advances" attached as EXHIBIT A hereto
and incorporated herein by reference, in quarterly instaliments on March 1, June 1,
September 1 and December 1 of each year, commencing 1, , as set
forth on the "Debt Service Schedule" attached as EXHIBIT B hereto and incorporated herein
by reference.

"This Bond shall bear no interest. Principal installments of this Bond are payable
in any coin or currency which, on the respective dates of payment of such installments, is legal
tender for the payment of public and private debts under the laws of the United States of
America, at the office of the West Virginia Municipal Bond Commission, Charleston,
West Virginia (the "Paying Agent").

This Bond may be redeemed prior to its stated date of maturity in whole or in
part, but only with the express written consent of the Authority and the West Virginia
Infrastructure and Jobs Development Council (the "Council”) and upon the terms and
conditions prescribed by, and otherwise in compliance with, the Loan Agreement by and
between the Issuer and the Authority, on behalf of the Council, dated 200__.

This Bond is issued (i) to pay a portion of the costs of acquisition and
construction of certain improvements and extensions to the existing public water facilities of
the Issuer (the "Project"); and (ii) to pay certain costs of issuance of this Bond and related
costs. The existing public water facilities of the Issuer, the Project and any further
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improvements or extensions thereto are herein called the "System."” This Bond is issued under
the authority of and in full compliance with the Constitution and statutes of the State of
West Virginia, including particularly Chapter 16, Article 13A and Chapter 31, Article 15A of
the Code of West Virginia, 1931, as amended (collectively, the "Act"), a Bond Resolution duly
adopted by the Issuer on , 200__, and a Supplemental Resolution duly
adopted by the Issuer on , 200__ (collectively, the "Resolution”), and is
subject to all the terms and conditions thereof. The Resolution provides for the issuance of
additional bonds under certain conditions, and such bonds would be entitled to be paid and
secured equally and ratably from and by the funds and revenues and other security provided for
this Bond under the Resolution.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE
AND SOURCE OF AND SECURITY FOR PAYMENT WITH THE ISSUER’S (1) WATER
REVENUE BONDS (COW CREEK PROJECT), SERIES 1996 B, DATED JULY 31, 1996,
ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $1,780,000; (2)
WATER REVENUE BONDS (WHITMAN CREEK PROJECT), SERIES 1997 A, DATED
FEBRUARY 12,1997, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT
OF $1,000,000; (3) WATER REVENUE BONDS (HARTS CREEK PROJECT), SERIES 1997
B, DATED MARCH 25, 1997, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL
AMOUNT OF $1,075,000; (4) WATER REVENUE BONDS (ELK CREEK/SPICE
CREEK/VERNER PROJECT - WEST VIRGINIA INFRASTRUCTURE AND JOBS
DEVELOPMENT COUNCIL), SERIES 1998 A, DATED JUNE 10, 1998, ISSUED IN THE
ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $815,000; (5) WATER REVENUE
BONDS (MILL CREEK PROJECT - WEST VIRGINIA INFRASTRUCTURE AND JOBS
DEVELOPMENT COUNCIL), SERIES 1999 A, DATED APRIL. 21, 1999, ISSUED IN THE
ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $5,050,000; (6) WATER REFUNDING
REVENUE BONDS, SERIES 1999 B, DATED JUNE 3, 1999, ISSUED IN THE ORIGINAL
AGGREGATE PRINCIPAL AMOUNT OF $3,353,854; (7) WATER REVENUE BONDS
(CRAWLEY CREEK/CHIEF LOGAN PROJECT - WEST VIRGINIA INFRASTRUCTURE
AND JOBS DEVELOPMENT COUNCIL), SERIES 1999 C, DATED JUNE 17, 1999, ISSUED
IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $3,205,000; (8) WATER
REVENUE BONDS (ENALOC PROJECT - WEST VIRGINIA WATER DEVELOPMENT
AUTHORITY), SERIES 1999 D, DATED DECEMBER 14, 1999, ISSUED IN THE ORIGINAL
AGGREGATE PRINCIPAL AMOUNT OF $330,000 ; (9) WATER REVENUE BONDS,
SERIES 2001 A (WEST VIRGINIA WATER DEVELOPMENT AUTHORITY), DATED
SEPTEMBER 6, 2001, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT
OF $3,830,000; (10) WATER REVENUE BONDS, SERIES 2001 B (WEST VIRGINIA
INFRASTRUCTURE FUND), DATED SEPTEMBER, 6,2001, ISSUED IN THE ORIGINAL
AGGREGATE PRINCIPAL AMOUNT OF $2,670,000; AND (11) WATER REVENUE
BONDS, SERIES 2002 A (UNITED STATES DEPARTMENT OF AGRICULTURE), DATED
JANUARY 24,2002, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF
$1,326,000 (COLLECTIVELY, THE “PRIOR BONDS”).
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THIS BOND IS ISSUED SENIOR AND PRIOR WITH RESPECT TO LIENS,
PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT TO THE ISSUER’S (1)
WATERWORKS SYSTEM DESIGN NOTES, SERIES 2001 A (WEST VIRGINIA
INFRASTRUCTURE FUND), DATED APRIL 12, 2001, ISSUED IN THE ORIGINAL
AGGREGATE PRINCIPAL AMOUNT OF $93,030; AND (2) WATERWORKS SYSTEM
DESIGN NOTES, SERIES 2002 A (WEST VIRGINIA INFRASTRUCTURE FUND), DATED
MAY 10, 2002, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF
$45,675.

This Bond is payable only from and secured by a pledge of the Net Revenues (as
defined in the Resolution) to be derived from the System, on a parity with the pledge of Net
Revenues in favor of the holders of the Prior Bonds, and from moneys in the reserve account
created under the Resolution for this Bond (the "Series 2002 B Bonds Reserve Account”) and
unexpended proceeds of this Bond. Such Net Revenues shall be sufficient to pay the principal
of and interest, if any, on all bonds which may be issued pursuant to the Act and shall be set
aside as a special fund hereby pledged for such purpose. This Bond does not constitute an
indebtedness of the Issuer within the meaning of any constitutional or statutory provisions or
limitations, nor shall the Issuer be obligated to pay the same, except from said special fund
provided from the Net Revenues, the moneys in the Series 2002 B Bonds Reserve Account and
unexpended proceeds of this Bond. Pursuant to the Resolution, the Issuer has covenanted and
agreed to establish and maintain just and equitable rates and charges for the use of the System
and the services rendered thereby, which shall be sufficient, together with other revenues of
the System, to provide for the reasonable expenses of operation, repair and maintenance of the
System, and to leave a balance each year equal to at least 115% of the maximum amount of
principal of and interest, if any, on this Bond payable in any year, and all other obligations
secured by a lien on or payable from such revenues on a parity with this Bond, including the
Prior Bonds; provided however, that so long as there exists in the Series 2002 B Bonds
Reserve Account, an amount at least equal to the maximum amount of principal and interest,
if any, which will become due on this Bond in the then current or any succeeding year, and in
the respective reserve accounts established for any other obligations outstanding on a parity
with this Bond, including the Prior Bonds, an amount at least equal to the requirement therefor,
such percentage may be reduced to 110%. The Issuer has entered into certain further
covenants with the Registered Owner (as defined in the Resolution) of this Bond for the terms
of which reference is made to the Resolution. Remedies provided the Registered Owner of
this Bond are exclusively as provided in the Resolution, to which reference is here made for
a detailed description thereof.

Subject to the registration requirements set forth herein, this Bond is
transferable, as provided in the Resolution, only upon the books of the Registrar (as defined
in the Resolution) by the Registered Owner, or by its attorney duly authorized in writing, upon
the surrender of this Bond, together with a written instrument of transfer satisfactory to the
Registrar, duly executed by the Registered Owner or its attorney duly authorized in writing.
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Subject to the registration requirements set forth herein, this Bond, under the
provision of the Act, is and has all the qualities and incidents of a negotiable instrument under
the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and
repayment of all amounts advanced for preliminary expenses as provided by law and the
Resolution, shall be applied solely to payment of the costs of the Project and costs of issuance
hereof as described in the Resolution, and there shall be and hereby is created and granted a
lien upon such moneys, until so applied, in favor of the Registered Owner of this Bond.

In accordance with the requirements of the United States Department of
Agriculture for the issuance of parity obligations, this Bond will be in default should any
proceeds of this Bond be used for a purpose that will contribute to excessive erosion of highly
erodible land or to the conversion of wetlands to produce an agricultural commodity.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,
conditions and things required to exist, happen and be performed precedent to and upon the
issuance of this Bond do exist, have happened, and have been performed in due time, form and
manner as required by law, and that the amount of this Bond, together with all other obligations
of the Issuer, does not exceed any limit prescribed by the Constitution or statutes of the State
of West Virginia and that a sufficient amount of the Net Revenues of the System has been
pledged to and will be set aside into said special fund by the Issuer for the prompt payment of
the principal of this Bond.

All provisions of the Resolution, resolutions and statutes under which this Bond

is issued shall be deemed to be a part of the contract evidenced by this Bond to the same extent
as if written fully herein.
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IN WITNESS WHEREOF, LOGAN COUNTY PUBLIC SERVICE DISTRICT has
caused this Bond to be signed by its Chairperson and its corporate seal to be hereunto affixed

and attested by its Secretary, and has caused this Bond to be dated , 200__.
[SEAL]
Chairperson
ATTEST:
Secretary
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(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2002 B Bonds described in the within-mentioned
Resolution and has been duly registered in the name of the Registered Owner set forth above,
as of the date set forth below.

Date: , 200__.

. as Registrar

Authorized Officer
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EXHIBIT B

DEBT SERVICE SCHEDULE
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(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

the within Bond and
does hereby irrevocably constitute and appoint , Attorney to transfer said
Bond on the books kept for registration thereof with full power of substitution in the premises.

Dated:

In the presence of:
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Section 3.11. Sale of Bonds: Authorization and Execution of [Loan Agreement.
The Series 2002 B Bonds shall be sold to the Authority pursuant to the terms and conditions
of the Loan Agreement. If not so authorized by previous resolution, the Chairperson is
specifically authorized and directed to execute the Loan Agreement and the Secretary is
directed to affix the seal of the Issuer, attest the same and deliver the Loan Agreement to the
Authority, and any such prior execution and delivery is hereby authorized, ratified and
approved. The Loan Agreement, including all schedules and exhibits attached thereto, are
hereby approved and incorporated into this Resolution.

Section 3.12. Filing of Amended Schedule. Upon completion of acquisition and
construction of the Project, the Issuer will file with the Authority and the Council a schedule,
the form of which will be provided by the Authority and the Council, setting forth the actual
costs of the Project and sources of funds therefor.
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ARTICIE IV

[RESERVED]
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ARTICLE V

SYSTEM REVENUES AND APPLICATION THEREOF

Section 5.01. Establishment of Funds and Accounts with Depository Bank. The
following special funds or accounts are hereby created with (or continued if previously
established by the Prior Resolutions) and shall be held by the Depository Bank separate and
apart from all other funds or accounts of the Depository Bank and the Issuer and from each
other:

(1) Revenue Fund (established by Prior Resolutions);
(2) Renewal and Replacement Fund (established by Prior Resolutions); and
(3) Series 2002 B Bonds Construction Trust Fund.

| Section 5.02. Establishment of Funds and Accounts with Commission. The
following special funds or accounts are hereby created with and shall be held by the
Commission separate and apart from all other funds or accounts of the Commission and the
Issuer and from each other:

(1) Series 2002 B Bonds Sinking Fund; and
(2) Series 2002 B Bonds Reserve Account.

Section 5.03. System Revenues: Flow of Funds. A. The entire Gross Revenues
derived from the operation of the System shall be deposited upon receipt in the Revenue Fund.
The Revenue Fund shall constitute a trust fund for the purposes provided in this Resolution and
shall be kept separate and distinct from all other funds of the Issuer and the Depository Bank
and used only for the purposes and in the manner herein provided.

(1) The Issuer shall first, each month, pay from the Revenue Fund the current
Operating Expenses of the System.

(2) The Issuer shall next, each month, from the moneys in the Revenue Fund,
remit the interest payments to the Sinking Funds of the Prior Bonds in the amounts and on the
dates required by the Prior Resolutions.

(3) The Issuer shall next, each month, from the moneys in the Revenue Fund,
(i) remit the principal payments to the Sinking Funds of the Prior Bonds in the amounts and on
the dates required by the Prior Resolutions; and (ii) on the first day of each month,
commencing 3 months prior to the first date of payment of principal of the Series 2002 B
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Bonds, remit to the Commission for deposit in the Series 2002 B Bonds Sinking Fund, an
amount equal to 1/3rd of the amount of principal which will mature and become due on the
Series 2002 B Bonds on the next ensuing quarterly principal payment date; provided that, in
the event the period to elapse between the date of such initial deposit in the Series 2002 B
Bonds Sinking Fund and the next quarterly principal payment date is less than 3 months, then
such monthly payment shall be increased proportionately to provide, 1 month prior to the next
quarterly principal payment date, the required amount of principal coming due on such date.

(4) The Issuer shall next, each month, from the moneys in the Revenue Fund,
() remit the reserve account payments to the Reserve Accounts of the Prior Bonds in the
amounts and on the dates required by the Prior Resolutions; and (ii) on the first day of each
month, commencing 3 months prior to the first date of payment of principal of the Series 2002
B Bonds, if not fully funded upon issuance of the Series 2002 B Bonds, remit to the
Commission for deposit in the Series 2002 B Bonds Reserve Account, an amount equal to
1/120th of the Series 2002 B Bonds Reserve Requirement; provided that, no further payments
shall be made into the Series 2002 B Bonds Reserve Account when there shall have been
deposited therein, and as long as there shall remain on deposit therein, an amount equal to the
Series 2002 B Bonds Reserve Requirement.

(5) The Issuer shall next, on the first day of each month, transfer from the
Revenue Fund and remit to the Depository Bank for deposit in the Renewal and Replacement
Fund, an amount equal to 2 1/2% of the Gross Revenues each month (as previously set forth
in the Prior Resolutions and not in addition thereto), exclusive of any payments for account
of any Reserve Account. All funds in the Renewal and Replacement Fund shall be kept apart
from all other funds of the Issuer or of the Depository Bank and shall be invested and
reinvested in accordance with Article VIII hereof. Withdrawals and disbursements may be
made from the Renewal and Replacement Fund for replacements, emergency repairs,
improvements or extensions to the System; provided that, any deficiencies in any Reserve
Account, except to the extent such deficiency exists because the required payments into such
account have not, as of the date of determination of a deficiency, funded such account to the
maximum extent required hereof, shall be promptly eliminated with moneys from the Renewal
and Replacement Fund.

Moneys in the Series 2002 B Bonds Sinking Fund shall be used only for the
purposes of paying principal of and interest, if any, on the Series 2002 B Bonds as the same
shall become due. Moneys in the Series 2002 B Bonds Reserve Account shall be used only
for the purposes of paying principal of and interest, if any, on the Series 2002 B Bonds as the
same shall come due, when other moneys in the Series 2002 B Bonds Sinking Fund are
insufficient therefor, and for no other purpose.

All investment earnings on moneys in the Series 2002 B Bonds Reserve Account

(if fully funded) shall be transferred, not less than once each year, to the Series 2002 B Bonds
Construction Trust Fund prior to completion of the Project and thereafter to the Revenue Fund
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and applied in full, first to the next ensuing interest payment, if any, due on the Series 2002 B
Bonds and then to the next ensuing principal payment due thereon.

Any withdrawals from the Series 2002 B Bonds Reserve Account which resultin
a reduction in the balance of such account to below the Series 2002 B Bonds Reserve
Requirement shall be subsequently restored from the first Net Revenues available after all
required payments have been made in full in the order set forth above.

As and when additional Bonds ranking on a parity with the Series 2002 B Bonds
are issued, provision shall be made for additional payments into the respective sinking funds
sufficient to pay any interest on such Parity Bonds and accomplish retirement thereof at
maturity and to accumulate a balance in the respective reserve accounts in an amount equal to
the requirement therefor.

The Issuer shall not be required to make any further payments into the
Series 2002 B Bonds Sinking Fund or the Series 2002 B Bonds Reserve Account when the
aggregate amount of funds therein are at least equal to the aggregate principal amount of the
Series 2002 B Bonds then Outstanding and all interest, if any, to accrue until the maturity
thereof.

Interest, principal or reserve account payments, whether made for a deficiency
or otherwise, shall be made on a parity and pro rata, with respect to the Series 2002 B Bonds
and the Prior Bonds, in accordance with the respective principal amounts then outstanding.

The Commission is hereby designated as the fiscal agent for the administration
of the Series 2002 B Bonds Sinking Fund and the Series 2002 B Bonds Reserve Account
created hereunder, and all amounts required for such accounts shall be remitted to the
Commission from the Revenue Fund by the Issuer at the times provided herein. If required by
the Authority, the Issuer shall make the necessary arrangements whereby required payments
into such accounts shall be automatically debited from the Revenue Fund and electronically
transferred to the Commission on the dates hereunder.

Moneys in the Series 2002 B Bonds Sinking Fund and the Series 2002 B Bonds
Reserve Account shall be invested and reinvested by the Commission in accordance with
Section 8.01 hereof.

The Series 2002 B Bonds Sinking Fund and the Series 2002 B Bonds Reserve
Account shall be used solely and only for, and are hereby pledged for, the purpose of servicing
the Series 2002 B Bonds under the conditions and restrictions set forth herein.
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B. The Issuer shall on the first day of each month (if the first day is not a
business day, then the first business day of each month) deposit with the Commission the
required interest, principal and reserve account payments and all such payments shall be
rernitted to the Commission with appropriate instructions as to the custody, use and application
thereof consistent with the provisions of this Resolution. All remittances made by the Issuer
to the Commission shall clearly identify the fund or account into which each amount is to be
deposited.

C.  The Issuer shall complete the "Monthly Payment Form," a form of which
is attached to the Loan Agreement, and submit a copy of said form, together with a copy of its
payment check to the Authority by the 5th day of such calendar month.

D. Whenever all of the required and provided transfers and payments from the
Revenue Fund into the several special funds, as hereinbefore provided, are current and there
remains in the Revenue Fund a balance in excess of the estimated amounts required to be so
transferred and paid into such funds during the following month or such other period as
required by law, such excess shall be considered Surplus Revenues. Surplus Revenues may be
used fot any lawful purpose of the System.

E. The Issuer shall remit from the Revenue Fund to the Commission, the
Registrar, the Paying Agent, or the Depository Bank, on such dates as the respective parties
shall require, such additional sums as shall be necessary to pay the charges and the fees then
due. If required by the Authority, the Issuer shall make the necessary arrangements whereby
payments to the Commission under this paragraph shail be automatically debited from the
Revenue Fund and electronically transferred to the Commission on the dates required
hereunder.

F. The moneys in excess of the maximum amounts insured by FDIC in all
funds and accounts shall at all times be secured, to the full extent thereof in excess of such
insured sum, by Qualified Investments as shall be eligible as security for deposits of state and
municipal funds under the laws of the State.

G. If, on any monthly payment date, the revenues are insufficient to place the
required amount in any of the funds and accounts as hereinabove provided, the deficiency shall
be made up in the subsequent payments in addition to the payments which would otherwise be
required to be made into the funds and accounts on the subsequent payment dates; provided,
that all deposits, including on account of deficiencies, shall be made in the order of priority
set forth in Section 5.03A hereof, and no payment of lower priority shall be made if there
exists a deficiency in a fund or account of higher priority. No such deficiency shall exist
solely because the required payments into the Reserve Accounts have not, as of such date,
funded such account to the requirement therefor.
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H. The Gross Revenues of the System shall only be used for purposes of the
System.
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ARTICLE VI
APPLICATION OF BOND PROCEEDS
Section 6.01. Application of Bond Proceeds; Pledge of Unexpended Bond

Proceeds. From the moneys received from the sale of the Series 2002 B Bonds, the following
amounts shall be first deducted and deposited in the order set forth below:

A. From the proceeds of the Series 2002 B Bonds, there shall first
be deposited with the Commission in the Series 2002 B Bonds Sinking Fund, the amount, if
any, set forth in the Supplemental Resolution as capitalized interest; provided, that such amount
may not exceed the amount necessary to pay interest on the Series 2002 B Bonds for the
period commencing on the date of issuance of the Series 2002 B Bonds and ending 6 months
after the estimated date of completion of construction of the Project.

B. Next, from the proceeds of the Series 2002 B Bonds, there shall
be deposued with the Commission in the Series 2002 B Bonds Reserve Account, the amount,
if any, set forth in the Supplemental Resolution for fundmg the Series 2002 B Bonds Reserve
Account.

C.  As the Issuer receives advances of the remaining moneys derived from the
sale of the Series 2002 B Bonds, such moneys shall be deposited with the Depository Bank
in the Series 2002 B Bonds Construction Trust Fund and applied solely to payment of the costs
of the Project in the manner set forth in Section 6.02 and until so expended, are hereby
pledged as additional security for the Series 2002 B Bonds.

D. After completion of acquisition and construction of the Project, as certified
by the Consulting Engineers, and all costs have been paid, any remaining proceeds of the Series
2002 B Bonds shall be expended as directed by the Council.

Section 6.02. Disbursements from Bond Construction Trust Fund. The Issuer
shall each month provide the Council with a requisition for the costs incurred for the Project,
together with such documentation as the Council shall require. Payments of all costs of the
Project shall be made monthly.

Except as provided in Section 6.01 hereof, disbursements from the Series 2002 B
Bonds Construction Trust Fund shall be made only after submission to and approval from the
Council of a certificate, signed by an Authorized Officer and the Managing Engineer, stating
that:
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(a) None of the items for which the payment is proposed to be made has
formed the basis for any disbursement theretofore made;

(b) Each item for which the payment is proposed to be made is or was
necessary in connection with the Project and constitutes a cost of the Project;

(c) Each of such costs has been otherwise properly incurred; and
(d) Payment for each of the items proposed is then due and owing.

The Issuer shall not draw $291,000 from the proceeds of the Series 2002 B
Bonds until the design of the Upper Little Harts Creek extension has been approved by the
PSC.

Pending such application, moneys in the Series 2002 B Bonds Construction Trust
Fund shall be invested and reinvested in Qualified Investments at the written direction of the
Issuer.

The Issuer shall expend all proceeds of the Series 2002 B Bonds within 3 years
of the date of issuance of the Council’s Bonds, the proceeds of which were used to make the
loan to the Issuer.
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ARTICLE VII

ADDITIONAL COVENANTS OF THE ISSUER

Section 7.01. General Covenants of the Issuer. All the covenants, agreements
and provisions of this Resolution shall be and constitute valid and legally binding covenants
of the Issuer and shall be enforceable in any court of competent jurisdiction by any Holder or
Holders of the Series 2002 B Bonds. In addition to the other covenants, agreements and
provisions of this Resolution, the Issuer hereby covenants and agrees with the Holders of the
Series 2002 B Bonds, as hereinafter provided in this Article VII. All such covenants,
agreements and provisions shall be irrevocable, except as provided herein, as long as any of the
Series 2002 B Bonds, or the interest thereon, is Outstanding and unpaid.

Section 7.02. Bonds not to be Indebtedness of the Issuer. The Series 2002 B
Bonds shall not be nor constitute an indebtedness of the Issuer within the meaning of any
constitutional, statutory or charter limitation of indebtedness, but shall be payable solely from
the funds pledged for such payment by this Resolution. No Holder or Holders of any Bonds
shall ever have the right to compel the exercise of the taxing power of the Issuer, if any, to pay
the Series 2002 B Bonds or the interest, if any, thereon.

Section 7.03. Bonds Secured by Pledge of Net Revenues; Lien Position with
respect to Prior Bonds. The payment of the debt service of the Series 2002 B Bonds shall be
secured by a first lien on the Net Revenues, on a parity with the lien on the Net Revenues in
favor of the holders of the Prior Bonds and senior and prior to the lien on the Net Revenues
in favor of the holders of the Notes. The Net Revenues in an amount sufficient to pay the
principal of and interest, if any, on the Prior Bonds and the Series 2002 B Bonds and to make
the payments into all funds and accounts and all other payments provided for in this Resolution
and the Prior Resolutions are hereby irrevocably pledged, in the manner provided herein, to
such payments as they become due, and for the other purposes provided in this Resolution and
the Prior Resolutions. '

Section 7.04. Initial Schedule of Rates and Charges. The Issuer has obtained any
and all approvals of rates and charges required by State law and has taken any other action
required to establish and impose such rates and charges, with all requisite appeal periods having
expired without successful appeal. Such rates and charges shall be sufficient to comply with
the requirements of the Loan Agreement. The initial schedule of rates and charges for the
services and facilities of the System shall be as set forth in and approved by the PSC Order and
such rates are hereby adopted.
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So long as the Series 2002 B Bonds are Outstanding, the Issuer covenants and
agrees to fix and collect rates, fees and other charges for the use of the System and to take all
such actions necessary to provide funds sufficient to produce the required sums set forth in
this Resolution and in compliance with the Loan Agreement. In the event the schedule of rates,
fees and charges initially established for the System in connection with the Series 2002 B
Bonds shall prove to be insufficient to produce the required sums set forth in this Resolution
and the Loan Agreement, the Issuer hereby covenants and agrees that it will, to the extent or
in the manner authorized by law, immediately adjust and increase such schedule of rates, fees
and charges and take all such actions necessary to provide funds sufficient to produce the
required sums set forth in this Resolution and the Loan Agreement.

Section 7.05. Sale of the System. So long as the Prior Bonds are Qutstanding,
the System may not be sold, transferred, mortgaged, leased or otherwise disposed of, except
in accordance with the terms of the Prior Resolutions. So long as the Series 2002 B Bonds
are Outstanding and except as otherwise required by law or with the written consent of the
Authority and the Council, the System may not be sold, mortgaged, leased or otherwise
disposed of, except as a whole, or substantially as a whole, and only if the net proceeds to be
realized shall be sufficient to fully pay or redeem at or prior to maturity all the Bonds
Outstanding, or to effectively defease this Resolution in accordance with Section 10.01
hereof. The proceeds from any such sale, mortgage, lease or other disposition of the System
shall, with respect to the Series 2002 B Bonds, immediately be remitted to the Commission
for deposit in the Series 2002 B Bonds Sinking Fund, and the Issuer shall direct the
Commission to apply such proceeds to the payment of principal of and interest, if any, on the
Series 2002 B Bonds. Any balance remaining after the payment of the Series 2002 B Bonds
and interest thereon, if any, shall be remitted to the Issuer by the Commission unless necessary 5\
for the payment of other obligations of the Issuer payable out of the revenues of the System.

The foregoing provision notwithstanding, the Issuer shall have and hereby reserves
the right to sell, lease or otherwise dispose of any of the property comprising a part of the
System hereinafter determined in the manner provided herein to be no longer necessary, useful
or profitable in the operation thereof. Prior to any such sale, lease or other disposition of such
property, if the amount to be received therefor, together with all other amounts received during
the same Fiscal Year for such sales, leases or other dispositions of such properties, is not in
excess of $10,000, the Issuer shall, by resolution, determine that such property comprising
a part of the System is no longer necessary, useful or profitable in the operation thereof and
may then provide for the sale of such property. The proceeds of any such sale shall be
deposited in the Renewal and Replacement Fund. If the amount to be received from such sale,
lease or other disposition of said property, together with all other amounts received during the
same Fiscal Year for such sales, leases or other dispositions of such properties, shall be in
excess of $10,000 but not in excess of $50,000, the Issuer shall first, in writing, determine
upon consultation with the Managing Engineer that such property comprising a part of the
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System is no longer necessary, useful or profitable in the operation thereof and may then, if
it be so advised, by resolution duly adopted, authorize such sale, lease or other disposition of
such property upon public bidding. The proceeds derived from any such sale, lease or other
disposition of such property, aggregating during such Fiscal Year in excess of $10,000 and not
in excess of $50,000, shall, upon receipt of approval of the Registered Owners, if needed, be
remitted by the Issuer to the Commission for deposit in the appropriate Sinking Funds and shall
be applied only to the purchase or redemption of Bonds of the last maturities then Outstanding
at prices not greater than the applicable redemption price, or, if not redeemable at par, then to
the Renewal and Replacement Fund. The payment of such proceeds into the Sinking Funds or
the Renewal and Replacement Fund shall not reduce the amounts required to be paid into said
funds by other provisions of this Resolution. No sale, lease or other disposition of the
properties of the System shall be made by the Issuer if the proceeds to be derived therefrom,
together with all other amounts received during the same Fiscal Year for such sales, leases, or
other dispositions of such properties, shall be in excess of $50,000 and insufficient to pay or
redeem prior to maturity all Bonds then Outstanding without the prior approval and consent in
writing of the Holders of the Bonds then Outstanding. The Issuer shall prepare the form of
such approval and consent for execution by the then Holders of the Bonds for the disposition
of the proceeds of the sale, lease or other disposition of such properties of the System.

Section 7.06. Issuance of Other Obligations Payable Out of Revenues and
General Covenant Against Encumbrances. So long as the Series 2002 B Bonds are
Qutstanding, the Issuer shall not issue any other obligations whatsoever payable from the
revenues of the System which rank prior to, or equally, as to lien on and source of and security
for payment from such revenues with the Series 2002 B Bonds; provided, however, that Parity
Bonds may be issued as provided for in Section 7.07 hereof and in the Prior Resolutions (so
long as the Prior Bonds are QOutstanding). All obligations hereafter issued by the Issuer
payable from the revenues of the System, except such Parity Bonds, shall contain an express
statement that such obligations are junior and subordinate, as to lien on, pledge and source of
and security for payment from such revenues and in all other respects, to the Series 2002 B
Bonds; provided, that no such subordinate obligations shall be issued unless all payments
required to be made into all funds and accounts set forth herein and in the Prior Resolutions
have been made and are current at the time of issuance of such subordinate obligations.

Except as provided above, the Issuer shall not create, or cause or permit to be
created, any debt, lien, pledge, assignment, encumbrance or any other charge having priority
over or being on a parity with the liens of the Series 2002 B Bonds, and the interest thereon,
if any, upon any of the income and revenues of the System pledged for payment of the Series
2002 B Bonds and the interest, if any, thereon in this Resolution, or upon the System or any
part thereof.
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The Issuer shall give the Authority and the Council prior written notice of its
issuance of any other obligations to be used for the System, payable from the revenues of the
System or from any grants for the Project or any other obligations related to the Project or the
System.

Section 7.07. Parity Bonds. So long as the Prior Bonds are Outstanding, no
Parity Bonds shall be issued except in accordance with the terms of the Prior Resolutions. In
addition, no Parity Bonds, payable out of the revenues of the System, shall be issued after the
issuance of any Bonds pursuant to this Resolution, except under the conditions and in the
manner provided herein and with the prior written consent of the Authority.

All Parity Bonds issued hereunder shall be on a parity in all respects with the
Series 2002 B Bonds.

No such Parity Bonds shall be issued except for the purpose of financing the
costs of design, acquisition or construction of extensions or improvements to the System or
refunding any Outstanding Bonds, or all such purposes.

So long as the Series 2002 A Bonds are Outstanding, no Parity Bonds shall be
issued at any time, however, unless there has been procured and filed with the Secretary a
written statement by the Independent Certified Public Accountants, reciting the conclusion that
the Net Revenues for the Fiscal Year following the year in which such Parity Bonds are to be
issued shall be at least 120% of the average annual debt service requirements on the following:

(1) TheBonds then Outstanding, including, without limitation, the Prior Bonds;

(2) Any Parity Bonds theretofore issued pursuant to the provisions contained
in this Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The foregoing limitation may be waived or modified by the written consent of the
Holders of the Series 2002 A Bonds, representing 75% of the then-outstanding principal
indebtedness. In the event the foregoing limitation is waived or when the Series 2002 A Bonds
are no longer Outstanding, the following parity requirement shall be met:

No Parity Bonds shall be issued at any time, unless there has been procured and
filed with the Secretary a written statement by the Independent Certified Public Accountants,
reciting the conclusion that the Net Revenues actually derived, subject to the adjustments
hereinafter provided for, from the System during any 12 consecutive months within the 18
months immediately preceding the date of the actual issuance of such Parity Bonds, plus the
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estimated average increased annual Net Revenues to be received in each of the three
succeeding years after the completion of the improvements to be financed by such Parity
Bonds, if any, shall not be less than 115% of the largest aggregate amount that will mature and
become due in any succeeding Fiscal Year for principal of and interest, if any, on the
following:

(1) TheBonds then Outstanding, including, without limitation, the Prior Bonds;

(2)  Any Parity Bonds theretofore issued pursuant to the provisions contained
in this Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The "estimated average increased annual Net Revenues to be received in each of
the three succeeding years," as that term is used in the computation provided in the above
paragraph, shall refer only to the increased Net Revenues estimated to be derived from the
improvements to be financed by such Parity Bonds and any increase in rates adopted by the
Issuer and approved by the PSC, the period for appeal of which has expired prior to the date of
delivery of such Parity Bonds, including the revenues from new customers to be served, and
shall not exceed the amount to be stated in a certificate of the Independent Certified Public
Accountants, which shall be filed in the office of the Secretary prior to the issuance of such
Parity Bonds.

The Net Revenues actually derived from the System during the
12-consecutive-month period hereinabove referred to may be adjusted by adding to such Net
Revenues such additional Net Revenues which would have been received, in the opinion of the
Independent Certified Public Accountants, on account of increased rates, rentals, fees and
charges for the System adopted by the Issuer and approved by the PSC, the period for appeal
of which has expired prior to issuance of such Parity Bonds.

All covenants and other provisions of this Resolution (except as to details of such
Parity Bonds inconsistent herewith) shall be for the equal benefit, protection and security of
the Holders of the Bonds and the Holders of any Parity Bonds issued from time to time within
the limitations of and in compliance with this section. Bonds issued on a parity, regardless of
the time or times of their issuance, shall rank equally with respect to their respective liens on
the revenues of the System and their respective source of and security for payment from said
revenues, without preference of any Bond of one series over any other Bond of another series
on a parity therewith. The Issuer shall comply fully with all the increased payments into the
various funds and accounts created in this Resolution required for and on account of such
Parity Bonds, in addition to the payments required for Bonds theretofore issued pursuant to
this Resolution.
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Parity Bonds shall not be deemed to include bonds, notes, certificates or other
obligations subsequently issued, the lien of which on the revenues of the System is subject to
the prior and superior liens of the Outstanding Bonds on such revenues. The Issuer shall not
issue any obligations whatsoever payable from the revenues of the System, or any part thereof,
which rank prior to or, except in the manner and under the conditions provided in this section,
equally, as to lien on and source of and security for payment from such revenues, with the
Series 2002 B Bonds.

No Parity Bonds shall be issued any time, however, unless all the payments into
the funds and accounts provided for in this Resolution with respect to the Bonds then
Outstanding, and any other payments provided for in this Resolution, shall have been made in
full as required to the date of delivery of such Parity Bonds, and the Issuer shall then be in full
compliance with all the covenants, agreements and terms of this Resolution.

Section 7.08. Books: Records and Audit. The Issuer shall keep complete and
accurate records of the cost of acquiring the Project site and the costs of acquiring,
constructing and installing the Project. The Issuer shall permit the Authority and the Council,
or their agents and representatives, to inspect all books, documents, papers and records
relating to the Project and the System at any and all reasonable times for the purpose of audit
and examination. The Issuer shall submit to the Authority and the Council such documents and
information as they may reasonably require in connection with the acquisition, construction
and installation of the Project, the operation and maintenance of the System and the
administration of the loan or any State and federal grants or other sources of financing for the
Project.

The Issuer shall permit the Authority and the Council, or their agents and
representatives, to inspect all records pertaining to the operation and maintenance of the
System at any reasonable times following completion of construction of the Project and
commencement of operation thereof, or, if the Project is an improvement to an existing
system, at any reasonable time following commencement of construction.

The Issuer will keep books and records of the System, which shall be separate and
apart from all other books, records and accounts of the Issuer, in which complete and correct
entries shall be made of all transactions relating to the System, and any Holder of a Bond or
Bonds issued pursuant to this Resolution shall have the right at all reasonable times to inspect
the System and all parts thereof and all records, accounts and data of the Issuer relating thereto.

The accounting system for the System shall follow current generally accepted
accounting principles in accordance with the rules and regulations of the PSC and the Act.
Separate control accounting records shall be maintained by the Issuer. Subsidiary records as
may be required shall be kept in the manner and on the forms, books and other bookkeeping
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records as prescribed by the Governing Body. The Governing Body shall prescribe and
institute the manner by which subsidiary records of the accounting system, which may be
installed remote from the direct supervision of the Governing Body, shall be reported to such
agent of the Issuer as the Governing Body shall direct.

The Issuer shall file with the Authority and the Council and shall mail in each year
to any Holder or Holders of Bonds requesting the same, an annual report containing the
following:

(A) A statement of Gross Revenues, Operating Expenses, Net Revenues and
Surplus Revenues derived from and relating to the System.

(B) A balance sheet statement showing all deposits in all the funds and accounts
provided for in this Resolution and the status of all said funds and accounts.

(C) The amount of any Bonds, notes or other obligations Outstanding.

The Issuer shall also, at least once a year, cause the books, records and accounts
of the System to be audited by Independent Certified Public Accountants in compliance with
the applicable OMB Circular, or any successor thereof, and the Single Audit Act, or any
successor thereof, to the extent legally required, and shall mail upon request, and make
available generally, the report of said Independent Certified Public Accountants, or a summary
thereof, to any Holder or Holders of the Series 2002 B Bonds and shall submit said report to
the Authority and the Council, or any other original purchaser of the Series 2002 B Bonds.
Such audit report submitted to the Authority and the Council shall include a statement that the
Issuer is in compliance with the terms and provisions of the Act, the Loan Agreement and this
Resolution and that the Issuer’s revenues of the System are adequate to meet the Operating
Expenses and debt service and reserve requirements.

Subject to the terms, conditions and provisions of the Loan Agreement and the
Act, the Issuer has acquired, or shall do all things necessary to acquire, the proposed site of
the Project and shall do, is doing or has done all things necessary to construct the Project in
accordance with the plans, specifications and designs prepared by the Consulting Engineers.
All real estate and interests in real estate and all personal property constituting the Project and
the Project site heretofore or hereafter acquired shall at all times be and remain the property
of the Issuer.

The Issuer shall permit the Authority and the Council, or their agents and
representatives, to enter and inspect the Project site and Project facilities at all reasonable
times. Prior to, during and after completion of construction and commencement of operation
of the Project, the Issuer shall also provide the Authority and the Council, or their agents and
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representatives, with access to the System site and System facilities as may be reasonably
necessary to accomplish all of the powers and rights of the Authority and the Council with
respect to the System pursuant to the Act.

Section 7.09. Rates. Prior to issuance of the Series 2002 B Bonds, approvals of
equitable rates or charges for the use of and service rendered by the System have been obtained
all in the manner and form required by law, and copies of such rates and charges so established
will be continuously on file with the Secretary, which copies will be open to inspection by all
interested parties. The schedule of rates and charges shall at all times be adequate to produce
Gross Revenues from the System sufficient to pay Operating Expenses and to make the
prescribed payments into the funds created hereunder. Such schedule of rates and charges
shall be changed and readjusted whenever necessary so that the aggregate of the rates and
charges will be sufficient for such purposes. In order to assure full and continuous
performance of this covenant, with a margin for contingencies and temporary unanticipated
reduction in income and revenues, the Issuer hereby covenants and agrees that the schedule of
rates or charges from time to time in effect shall be sufficient, together with other revenues
of the System (i) to provide for all Operating Expenses and (ii) to leave a balance each year
equal to at least 115% of the maximum amount required in any year for payment of principal
of and interest, if any, on the Series 2002 B Bonds and all other obligations secured by a lien
on or payable from such revenues on a parity with the Series 2002 B Bonds, including the Prior
Bonds; provided that, in the event that amounts equal to or in excess of the Reserve
Requirements are on deposit respectively in the Series 2002 B Bonds Reserve Account and
the Reserve Accounts for obligations on a parity with the Series 2002 B Bonds, including the
Prior Bonds, are funded at least at the requirement therefor, such balance each year need only
equal at least 110% of the maximum amount required in any year for payment of principal of
and interest, if any, on the Series 2002 B Bonds and all other obligations secured by a lien on
or payable from such revenues on a parity with the Series 2002 B Bonds.

Section 7.10. Operating Budget and Monthly Financial Report. The Issuer shall
annually, at least 30 days preceding the beginning of each Fiscal Year, prepare and adopt by

resolution a detailed, balanced budget of the estimated revenunes and expenditures for operation
and maintenance of the System during the succeeding Fiscal Year and shall submit a copy of
such budget to the Authority and the Council within 30 days of the adoption thereof. No
expenditures for the operation and maintenance of the System shall be made in any Fiscal Year
in excess of the amounts provided therefor in such budget without a written finding and
recommendation by the Managing Engineer, which finding and recommendation shall state in
detail the purpose of and necessity for such increased expenditures for the operation and
maintenance of the System, and no such increased expenditures shall be made until the Issuer
shall have approved such finding and recommendation by a resolution duly adopted. No
increased expenditures in excess of 10% of the amount of such budget shall be made except
upon the further certificate of the Managing Engineer that such increased expenditures are

M0352630.1 42



necessary for the continued operation of the System. The Issuer shall mail copies of such
annual budget and all resolutions authorizing increased expenditures for operation and
maintenance to the Authority and the Council and to any Holder of any Bonds, within 30 days
of adoption thereof, and shall make available such budgets and all resolutions authorizing
increased expenditures for operation and maintenance of the System at all reasonable times
to the Authority, the Council and any Holder of any Bonds or anyone acting for and in behalf
of such Holder of any Bonds.

Commencing on the date contracts are executed for the acquisition and
construction of the Project and for two years following the completion of the Project, the
Issuer shall each month complete a “Monthly Financial Report,” a form of which is attached
to the Loan Agreement, and forward a copy of such report to the Authority and the Council by
the 10th day of each month.

Section 7.11. Engineering Services and Operating Personnel. The Issuer shall
obtain a certificate of the Consulting Engineer in the form attached to the Loan Agreement,

certifying that the Project has been or will be constructed in accordance with the approved
plans, specifications and designs as submitted to the Authority and the Council, the Project is
adequate for the purposes for which it was designed, the funding plan as submitted to the
Authority and the Council is sufficient to pay the costs of acquisition and construction of the
Project, and all permits required by federal and state laws for construction of the Project have
been obtained.

The Issuer shall provide and maintain competent and adequate engineering
services satisfactory to the Authority and the Council covering the supervision and inspection
of the development and construction of the Project and bearing the responsibility of assuring
that construction conforms to the plans, specifications and designs prepared by the Consulting
Engineers, which have been approved by all necessary governmental bodies. Such engineer
shall certify to the Authority, the Council and the Issuer at the completion of construction that
construction of the Project is in accordance with the approved plans, specifications and
designs, or amendments thereto, approved by all necessary governmental bodies.

The Issuer shall employ qualified operating personnel properly certified by the
State to operate the System during the entire term of the Loan Agreement.

Section 7.12. No Competing Franchise. To the extent legally allowable, the
Issuer will not grant or cause, consent to or allow the granting of, any franchise or permit to
any person, firm, corporation, body, agency or instrumentality whatsoever for the providing
of any services which would compete with services provided by the System.
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Section 7.13. Enforcement of Collections. The Issuer will diligently enforce and
collect all fees, rentals or other charges for the services and facilities of the System, and take
all steps, actions and proceedings for the enforcement and collection of such fees, rentals or
other charges which shall become delinquent to the full extent permitted or authorized by the
Act, the rules and regulations of the PSC and other laws of the State.

Whenever any fees, rates, rentals or other charges for the services and facilities
of the System shall remain unpaid for a period of 30 days after the same shall become due and
payable, the property and the owner thereof, as well as the user of the services and facilities,
shall be delinquent until such time as all such rates and charges are fully paid. To the extent
authorized by the laws of the State and the rules and regulations of the PSC, rates, rentals and
other charges, if not paid when due, shall become a lien on the premises served by the System.
The Issuer further covenants and agrees that it will, to the full extent permitted by law and the
rules and regulations promulgated by the PSC, discontinue and shut off the services of the
System to all users of the services of the System delinquent in payment of charges for the
services of the System and will not restore such services until all delinquent charges for the
services of the System, plus reasonable interest and penalty charges for the restoration of
service, have been fully paid and shall take all further actions to enforce collections to the
maximum extent permitted by law.

Section 7.14. No Free Services. Except as required by law, the Issuer will not
render or cause to be rendered any free services of any nature by the System, nor will any
preferential rates be established for users of the same class; and in the event the Issuer, or any
department, agency, instramentality, officer or employee of the Issuer shall avail itself or
themselves of the facilities or services provided by the System, or any part thereof, the same
rates, fees or charges applicable to other customers receiving like services under similar
circumstances shall be charged the Issuer and any such department, agency, instrumentality,
officer or employee. Such charges shall be paid as they accrue and the Issuer shall transfer
from its general funds sufficient sums to pay such charges for service to any of its departments
or properties. The revenues so received shall be deemed to be revenues derived from the
operation of the System, and shall be deposited and accounted for in the same manner as other
revenues derived from such operation of the System.

Section 7.15. Insurance and Construction Bonds. A. The Issuer hereby
covenants and agrees that so long as the Series 2002 B Bonds remain Outstanding, the Issuer
will, as an Operating Expense, procure, carry and maintain insurance with a reputable insurance
carrier or carriers as is customarily covered with respect to works and properties similar to
the System. Such insurance shall initially cover the following risks and be in the following
amounts:
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(1) FIRE, LIGHTNING, VANDALISM, MALICIOUS MISCHIEF AND
EXTENDED COVERAGE INSURANCE, on all above-ground insurable portions of the System
in an amount equal to the actual cost thereof. In time of war the Issuer will also carry and
maintain insurance to the extent available against the risks and hazards of war. The proceeds
of all such insurance policies shall be placed in the Renewal and Replacement Fund and used
only for the repairs and restoration of the damaged or destroyed properties or for the other
purposes provided herein for the Renewal and Replacement Fund. The Issuer will itself, or will
require each contractor and subcontractor to, obtain and maintain builder’s risk insurance (fire
and extended coverage) to protect the interests of the Issuer, the Authority, the prime
contractor and all subcontractors as their respective interests may appear, in accordance with
the Loan Agreement, during construction of the Project on a 100% basis (completed value
form) on the insurable portion of the Project, such insurance to be made payable to the order
of the Authority, the Issuer, the contractors and subcontractors, as their interests may appear.

(2) PUBLICLIABILITY INSURANCE, with limits of not less than $1,000,000
per occurrence to protect the Issuer from claims for bodily injury and/or death and not less
than $500,000 per occurrence from claims for damage to property of others which may arise
from the operation of the System, and insurance with the same limits to protect the Issuer from
claims arising out of operation or ownership of motor vehicles of or for the System.

(3) WORKER’S COMPENSATION COVERAGE FOR ALL EMPLOYEES OF
OR FOR THE SYSTEM ELIGIBLE THEREFOR; AND PERFORMANCE AND PAYMENT
BONDS, such bonds to be in the amounts of 100% of the construction contract and to be
required of each contractor contracting directly with the Issuer, and such payment bonds will
be filed with the Clerk of The County Commission of the County in which such work is to be
performed prior to commencement of construction of the Project in compliance with
Chapter 38, Article 2, Section 39 of the Code of West Virginia, 1931, as amended.

(4) FLOOD INSURANCE, if the facilities of the System are or will be located
in designated special flood or mudslide-prone areas and to the extent available at reasonable
cost to the Issuer.

(5) BUSINESS INTERRUPTION INSURANCE, to the extent available at
reasonable cost to the Issuer.

(6) FIDELITY BONDS will be provided as to every officer, member and
employee of the Issuer or the Governing Body having custody of the revenues or of any other
funds of the System, in an amount at least equal to the total funds in the custody of any such
person at any one time.
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B.  The Issuer shall require all contractors engaged in the construction of the
Project to furnish a performance bond and a payment bond, each in an amount equal to 100%
of the contract price of the portion of the Project covered by the particular contract as security
for the faithful performance of such contract. The Issuer shall verify such bonds prior to
commencement of construction.

The Issuer shall also require all contractors engaged in the construction of the
Project to carry such worker’s compensation coverage for all employees working on the
Project and public liability insurance, vehicular liability insurance and property damage
insurance in amounts adequate for such purposes and as is customarily carried with respect to
works and properties similar to the Project; provided that the amounts and terms of such
coverage are satisfactory to the Authority and the Council. In the event the L.oan Agreement
so requires, such insurance shall be made payable to the order of the Authority, the Issuer, the
prime contractor and all subcontractors, as their interests may appear. The Issuer shall verify
such insurance prior to commencement of construction.

Section 7.16. Connections. To the extent permitted by the laws of the State and
rules and regulations of the PSC, the Issuer shall require every owner, tenant or occupant of
any house, dwelling or building intended to be served by the System to connect thereto.

Section 7.17. Completion and Qperation of Project; Permits and Orders. The
Issuer will complete the Project as promptly as possible and operate and maintain the System
as a revenue-producing utility in good condition and in compliance with all federal and state
requirements and standards.

The Issuer has obtained all permits required by State and federal laws for the
acquisition and construction of the Project, all orders and approvals from the PSC and the
Council necessary for the acquisition and construction of the Project and the operation of the
System and all approvals for issuance of the Series 2002 B Bonds required by State law, with
all requisite appeal periods having expired without successful appeal.

Section 7.18. [Reserved].

Section7.19. Statutory Mortgage Lien. For the further protection of the Holders
of the Series 2002 B Bonds, a statutory mortgage lien upon the System is granted and created
by the Act, which statutory mortgage lien is hereby recognized and declared to be valid and
binding, and shall take effect immediately upon delivery of the Series 2002 B Bonds; provided
however, that the statutory mortgage lien of the Series 2002 B Bonds shallbe on a parity with
the statutory mortgage lien of the Prior Bonds.
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Section 7.20. Compliance with Loan Agreement and Law. The Issuer shall
perform, satisfy and comply with all the terms and conditions of the Loan Agreement and the
Act. Notwithstanding anything herein to the contrary, the Issuer shall provide the Council with
copies of all documents submitted to the Authority.

The Issuer shall also comply with all applicable laws, rules and regulations issued
by the Authority, the Council or other federal, State or local bodies in regard to the acquisition
and construction of the Project and the operation, maintenance and use of the System.

Section 7.21. Contracts: Public Releases. A. The Issuer shall, simultaneously
with the delivery of the Series 2002 B Bonds or immediately thereafter, enter into written
contracts for the immediate acquisition or construction of the Project.

B. The Issuer shall submit all proposed change orders to the Council for written
approval. The Issuer shall obtain the written approval of the Council before expending any
proceeds of the Series 2002 B Bonds held in “contingency” as set forth in the
schedule attached to the certificate of the Consulting Engineers. The Issuer shall also obtain
the written approval of the Council before expending any proceeds of the Series 2002 B Bonds
made available due to bid or construction or project underruns.

C. The Issuer shall list the funding provided by the Council and the Authority
in any press release, publication, program bulletin, sign or other public communication that
references the Project, including but not limited to any program document distributed in
conjunction with any ground breaking or dedication of the Project.

Section 7.22. Securities Law Compliance. The Issuer will provide the
Authority, in a timely manner, with any and all information that may be requested of it
(including its annual audit report, financial statements, related information and notices of
changes in usage and customer base) so that the Authority may comply with the provisions of
SEC Rule 15¢2-12 (17 CFR Part 240).
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ARTICLE VIII

INVESTMENT OF FUNDS

Section 8.01. Investment of Funds. Any moneys held as a part of the funds and
accounts created by this Resolution, other than the Revenue Fund, shall be invested and
reinvested by the Commission, the Depository Bank or such other bank or national banking
association holding such fund or account, as the case may be, at the direction of the Issuer in
any Qualified Investments to the fullest extent possible under applicable laws, this Resolution,
the need for such moneys for the purposes set forth herein and the specific restrictions and
provisions set forth in this Section 8.01.

Except as specifically provided herein, any investment shall be held in and at all
times deemed a part of the fund or account in which such moneys were originally held, and the
interest accruing thereon and any profit or loss realized from such investment shall be credited
or charged to the appropriate fund or account. The investments held for any fund or account
shall be valued at the lower of cost or then current market value, or at the redemption price
thereof if then redeemable at the option of the holder, including the value of accrued interest
and giving effect to the amortization of discount, or at par if such investment is held in the
"Consolidated Fund." The Commission, the Depository Bank or such other bank or national
banking association, as the case may be, shall sell and reduce to cash a sufficient amount of
such investments whenever the cash balance in any fund or account is insufficient to make the
payments required from such fund or account, regardless of the loss on such liquidation. The
Depository Bank or such other bank or national banking association, as the case may be, may
make any and all investments permitted by this section through its own bond department and
shall not be responsible for any losses from such investments, other than for its own
negligence or willful misconduct.

The Depository Bank shall keep complete and accurate records of all funds,
accounts and investments, and shall distribute to the Issuer, at least once a year, a summary of
such funds, accounts and investment earnings. The Issuer shall retain all such records and any
additional records relating thereto so long as the Series 2002 B Bonds are Outstanding and as
long thereafter as necessary to comply with the Code and assure the exclusion of interest, if
any, on the Series 2002 B Bonds from gross income for federal income tax purposes.

Section 8.02. Certificate as to Use of Proceeds. The Issuer shall deliver a
certificate as to use of proceeds or other similar certificate to be prepared by nationally
recognized bond counsel relating to restrictions on the use of proceeds of the Series 2002 B
Bonds as a condition to issuance of the Series 2002 B Bonds. In addition, the Issuer covenants
(i) to comply with the Code and all Regulations from time to time in effect and applicable to
the Series 2002 B Bonds as may be necessary in order to maintain the status of the Series
2002 B Bonds as governmental bonds; (ii) that it shall not take, or permit or suffer to be taken,
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any action with respect to the Issuer’s use of the proceeds of the Series 2002 B Bonds which
would cause any bonds, the interest on which is exempt from federal income taxation under
Section 103(a) of the Code, issued by the Authority or the Council, as the case may be, from
which the proceeds of the Series 2002 B Bonds are derived, to lose their status as tax-exempt
bonds; and (iii) to take such action, or refrain from taking such action, as shall be deemed
necessary by the Issuer, or requested by the Authority or the Council, to ensure compliance
with the covenants and agreements set forth in this Section, regardless of whether such actions
may be contrary to any of the provisions of this Resolution.

The Issuer shall annually furnish to the Authority information with respect to the
Issuer’s use of the proceeds of the Series 2002 B Bonds and any additional information
requested by the Authority.
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ARTICLE IX

DEFAULT AND REMEDIES

Section 9.01. Events of Default. Each of the following events shall constitute
an "Event of Default” with respect to the Series 2002 B Bonds:

(1)  If default occurs in the due and punctual payment of the principal of or
interest on the Series 2002 B Bonds; or

(2)  If default occurs in the Issuer’s observance of any of the covenants,
agreements or conditions on its part relating to the Series 2002 B Bonds set forth in this
Resolution, any Supplemental Resolution or in the Series 2002 B Bonds, and such default shall
have continued for a period of 30 days after the Issuer shall have been given written notice of
such default by the Commission, the Depository Bank, the Bond Registrar, any Paying Agent
or a Holder of a Bond; or

3 If a default occurs under the Prior Resolutions or the Prior Bonds; or

(4)  If the Issuer files a petition seeking reorganization or arrangement under
the federal bankruptcy laws or any other applicable law of the United States of America.

Section 9.02. Remedies. Upon the happening and continuance of any Event of
Default, any Registered Owner of a Bond may exercise any available remedy and bring any
appropriate action, suit or proceeding to enforce his rights and, in particular, (i) bring suit for
any unpaid principal or interest then due, (ii) by mandamus or other appropriate proceeding
enforce all rights of such Registered Owners including the right to require the Issuer to
perform its duties under the Act, the Loan Agreement and this Resolution relating thereto,
including but not limited to the making and collection of sufficient rates or charges for
services rendered by the System, (iii) bring suit upon the Bonds, (iv) by action at law or bill in
equity require the Issuer to account as if it were the trustee of an express trust for the
Registered Owners of the Bonds, and (v) by action at law or bill in equity enjoin any acts in
violation of the Resolution with respect to the Bonds, or the rights of such Registered Owners;
provided that, all rights and remedies of the Registered Owners of the Series 2002 B Bonds
shall be on a parity with those of the Registered Owners of the Prior Bonds and senior and
prior to those of the Registered Owners of the Notes.

Section 9.03. Appointment of Receiver. Any Registered Owner of a Bond may,
by proper legal action, compel the performance of the duties of the Issuer under this
Resolution and the Act, including, the completion of the Project, the making and collection
of sufficient rates and charges for services rendered by the System and segregation of the
revenues therefrom and the application thereof. If there be any Event of Default with respect
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to the Bonds any Registered Owner of a Bond shall, in addition to all other remedies or rights,
have the right by appropriate legal proceedings to obtain the appointment of a receiver to
administer the System or to complete the acquisition and construction of the Project, or both,
on behalf of the Issuer, with power to charge rates, rentals, fees and other charges sufficient
to provide for the payment of Operating Expenses of the System, the payment of the Bonds and
interest and the deposits into the funds and accounts hereby established, and to apply such
rates, rentals, fees, charges or other revenues in conformity with the provisions of this
Resolution and the Act.

The receiver so appointed shall forthwith, directly or by his agents and attorneys,
enter into and upon and take possession of all facilities of said System and shall hold, operate
and maintain, manage and control such facilities, and each and every part thereof, and in the
name of the Issuer exercise all the rights and powers of the Issuer with respect to said facilities
as the Issuer itself might do.

Whenever all that is due upon the Bonds and interest thereon and under any
covenants of this Resolution for reserve, sinking or other funds and upon any other obligations
and interest thereon having a charge, lien or encumbrance upon the revenues of the System
shall have been paid and made good, and all defaults under the provisions of this Resolution
shall have been cured and made good, possession of the System shall be surrendered to the
Issuer upon the entry of an order of the court to that effect. Upon any subsequent defauit, any
Registered Owner of any Bonds shall have the same right to secure the further appointment of
a receiver upon any such subsequent default.

Such receiver, in the performance of the powers hereinabove conferred upon
him, shall be under the direction and supervision of the court making such appointment, shall
at all times be subject to the orders and decrees of such court and may be removed thereby, and
a successor receiver may be appointed in the discretion of such court. Nothing herein
contained shall limit or restrict the jurisdiction of such court to enter such other and further
orders and decrees as such court may deem necessary or appropriate for the exercise by the
receiver of any function not specifically set forth herein.

Any receiver appointed as provided herein shall hold and operate the System in
the name of the Issuer and for the joint protection and benefit of the Issuer and Registered
Owners of the Bonds. Such receiver shall have no power to sell, assign, mortgage or otherwise
dispose of any assets of any kind or character belonging or pertaining to the System, but the
authority of such receiver shall be limited to the possession, operation and maintenance of the
System for the sole purpose of the protection of both the Issuer and Registered Owners of
such Bonds and the curing and making good of any Event of Default with respect thereto under
the provisions of this Resolution, and the title to and ownership of said System shall remain
in the Issuer, and no court shall have any jurisdiction to enter any order or decree permitting
or requiring such receiver to sell, assign, mortgage or otherwise dispose of any assets of the
System.

MO0352630.1 51



ARTICLE X

PAYMENT OF BONDS

Section 10.01. Payment of Bonds. If the Issuer shall pay or cause to be paid, or
there shall otherwise be paid, to the Holders of the Series 2002 B Bonds, the principal of and
interest, if any, due or to become due thereon, at the times and in the manner stipulated therein
and in this Resolution, then this Resolution and the pledge of Net Revenues and other moneys
and securities pledged under this Resolution and all covenants, agreements and other
obligations of the Issuer to the Registered Owners of the Series 2002 B Bonds shall thereupon
cease, terminate and become void and be discharged and satisfied.
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ARTICLE XI

MISCELLANEOUS

Section 11.01. Amendment or Modification of Resolution. Prior to issuance
of the Series 2002 B Bonds, this Resolution may be amended or supplemented in any way by
the Supplemental Resolution. Following issuance of the Series 2002 B Bonds, no material
modification or amendment of this Resolution, or of any resolution amendatory or
supplemental hereto, that would materially and adversely affect the rights of Registered
Owners of the Series 2002 B Bonds shall be made without the consent in writing of the
Registered Owners of the Series 2002 B Bonds so affected and then Outstanding; provided,
that no change shall be made in the maturity of any Bond or Bonds or the rate of interest
thereon, or in the principal amount thereof, or affecting the unconditional promise of the
Issuer to pay such principal and interest, if any, out of the funds herein pledged therefor
without the consent of the Registered Owner thereof. No amendment or modification shall
be made that would reduce the percentage of the principal amount of Bonds required for
consent to the above-permitted amendments or modifications. Notwithstanding the foregoing,
this Resolution may be amended without the consent of any Bondholder as may be necessary
to assure compliance with Section 148(f) of the Code relating to rebate requirements or
otherwise as may be necessary to assure the exclusion of interest, if any, on the Series 2002 B
Bonds from gross income of the holders thereof.

Section 11.02. Resolution Constitutes Contract. The provisions of this
Resolution shall constitute a contract between the Issuer and the Registered Owners of the
Series 2002 B Bonds and no change, variation or alteration of any kind of the provisions of this
Resolution shall be made in any manner, except as in this Resolution provided.

Section 11.03. Severability of Invalid Provisions. If any section, paragraph,
clause or provision of this Resolution should be held invalid by any court of competent
jurisdiction, the invalidity of such section, paragraph, clause or provision shall not affect any
of the remaining provisions of this Resolution, the Supplemental Resolution and the Series
2002 B Bonds.

Section 11.04. Headings. Etc. The headings and catchlines of the articles,
sections and subsections hereof are for convenience of reference only and shall not affect in
any way the meaning or interpretation of any provision hereof.

Section 11.05. Conflicting Provisions Repealed: Prior Resolutions. Except
for the Prior Resolutions, all orders or resolutions and parts thereof in conflict with the
provisions of this Resolution are, to the extent of such conflict, hereby repealed; provided that,
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in the event of any conflict between this Resolution and the Prior Resolutions, the Prior
Resolutions shall control (unless less restrictive), so long as the Prior Bonds are Outstanding.

Section 11.06. Covenant of Due Procedure, Etc. The Issuer covenants that all
acts, conditions, things and procedures required to exist, to happen, to be performed or to be
taken precedent to and in the adoption of this Resolution do exist, have happened, have been
performed and have been taken in regular and due time, form and manner as required by and in
full compliance with the laws and Constitution of the State of West Virginia applicable thereto;
and that the Chairperson, Secretary and members of the Governing Body were at all times when
any actions in connection with this Resolution occurred and are duly in office and duly
qualified for such office.

Section 11.07. Public Notice of Proposed Financing. Prior to making
formal application to the PSC for a certificate of public convenience and necessity and
adoption of this Resolution, the Secretary of the Governing Body shall have caused to be
published in a newspaper of general circulation in each municipality in Logan County Public
Service District and within the boundaries of the Issuer, a Class II legal advertisement stating:

B

(a)  The maximum amount of the Series 2002 B Bonds to be issued;

(b)  The maximum interest rate and terms of the Series 2002 B Bonds
originally authorized hereby;

(c)  The public service properties to be acquired and the cost of the same;
(d)  The maximum anticipated rates which will be charged by the Issuer; and

(¢) The date that the formal application for a certificate of public
convenience and necessity is to be filed with the Public Service Commission of West Virginia.
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Section 11.08. Effective Date. This Resolution shall take effect immediately
upon adoption.

Adopted this 8" day of October, 2002.

{&I{aﬂ/—person o .
.

Mémber

Sl Sben

Member
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CERTIFICATION

Certified as a true copy of a Resolution duly adopted by the Public Service
Board of Logan County Public Service District on the 8™ day of October, 2002.

Dated this 9™ day of October, 2002.

[SEAL] Sl Stae
Secretary

10/03/02

001210/00326
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EXHIBIT A

PROJECT DESCRIPTION

The Project consists of a water line extension to provide potable water service
to (i) approximately 400 potential customers in Atenville, Big Harts, Little Harts, 14 Mile and
Sand Creek areas in Lincoln County, West Virginia, and (ii) approximately 35 customers in the
Upper Little Harts Creek area in Lincoln County, West Virginia; provided that, the Issuer shall
first receive approval of the design of the Upper Little Harts Creek extension from the PSC.
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LOGAN COUNTY PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS, SERIES 2002 B
(WEST VIRGINIA INFRASTRUCTURE FUND)

SUPPI EMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE PRINCIPAL
AMOUNT, DATE, MATURITY DATE, INTEREST RATE, PAYMENT
SCHEDULE, SALE PRICE AND OTHER TERMS OF THE LOGAN COUNTY
PUBLIC SERVICE DISTRICT WATER REVENUE BONDS, SERIES 2002 B
(WEST VIRGINIA INFRASTRUCTURE FUND); AUTHORIZING AND
APPROVING THE SALE AND DELIVERY OF SUCH BONDS TO THE WEST
VIRGINIA WATER DEVELOPMENT AUTHORITY; APPROVING AND
RATIFYING THE LOAN AGREEMENT WITH RESPECT TO SUCH BONDS;
DESIGNATING A REGISTRAR, PAYING AGENT AND DEPOSITORY BANK;
AND MAKING OTHER PROVISIONS AS TO THE BONDS.

2.5

WHEREAS, the Public Service Board (the "Governing Body™) of Logan County

Public Service District (the "Issuer") has duly and officially adopted a Bond Resolution
on October 8, 2002 (the "Resolution"), entitled:

RESOLUTION AUTHORIZING THE ACQUISITION AND CONSTRUCTION
OF CERTAIN IMPROVEMENTS AND EXTENSIONS TO THE EXISTING
PUBLIC WATER FACILITIES OF LOGAN COUNTY PUBLIC SERVICE
DISTRICT AND THE FINANCING OF THE COST THEREOF, NOT
OTHERWISE PROVIDED, THROUGH THE ISSUANCE BY THE DISTRICT
OFNOTMORE THAN $1,100,000IN AGGREGATE PRINCIPAL AMOUNT
OF WATER REVENUE BONDS, SERIES 2002 B (WEST VIRGINIA
INFRASTRUCTURE FUND); PROVIDING FOR THE RIGHTS AND
REMEDIES OF AND SECURITY FOR THE REGISTERED OWNERS OF
SUCH BONDS; AUTHORIZING EXECUTION AND DELIVERY OF ALL
DOCUMENTS RELATING TO THE ISSUANCE OF SUCH BONDS;
APPROVING AND RATIFYING A LOAN AGREEMENT RELATING TO SUCH
BONDS; AUTHORIZING THE SALE AND PROVIDING FOR THE TERMS
AND PROVISIONS OF SUCH BONDS AND ADOPTING OTHER
PROVISIONS RELATING THERETO.
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WHEREAS, the capitalized terms used herein and not otherwise defined herein
shall have the same meaning set forth in the Resolution when used herein;

WHEREAS, the Resolution provides for the issuance of the Water Revenue
Bonds, Series 2002 B (West Virginia Infrastructure Fund), of the Issuer, in an aggregate
principal amount not to exceed $1,100,000 (the "Bonds” or the “Series 2002 B Bonds™), and
has authorized the execution and delivery of a loan agreement relating to the Series 2002 B
Bonds, including all schedules and exhibits attached thereto (the “Loan Agreement”™), by and
between the Issuer and the West Virginia Water Development Authority (“the Authority™), on
behalf of the West Virginia Infrastructure and Jobs Development Council (the “Council”), all
in accordance with Chapter 16, Article 13A and Chapter 31, Article 15A of the Code of West
Virginia, 1931, as amended (collectively, the "Act"); and in the Resolution it is provided that
the exact principal amount, date, maturity date, interest rate, payment schedule, sale price and
other terms of the Bonds should be established by a supplemental resolution, and that other
matters relating to the Bonds be therein provided for;

WHEREAS, the Loan Agreement has been presented to the Issuer at this
meeting;

WHEREAS, the Bonds are proposed to be purchased by the Authority pursuant
to the Loan Agreement; and

WHEREAS, the Governing Body deems it essential and ‘desirable that this
supplemental resolution (the "Supplemental Resolution”) be adopted, that the Loan Agreement
be approved and ratified, that the exact principal amount, date, maturity date, interest rate,
payment schedule, sale price and other terms of the Bonds be fixed hereby in the manner stated
herein, and that other matters relating to the Bonds be herein provided for.

. NOW, THEREFORE, BE ITRESOLVED BY THE GOVERNING BODY OF
LOGAN COUNTY PUBLIC SERVICE DISTRICT:

Section 1. Pursuant to the Resolution and the Act, this Supplemental Resolution
is adopted and there are hereby authorized and ordered to be issued the Water Revenue Bonds,
Series 2002 B (West Virginia Infrastructure Fund), of the Issuer, originally represented by a
single bond, numbered BR-1, in the original principal amount of $1,100,000. The Series 2002
B Bonds shall be dated the date of delivery, shall finally mature September 1, 2042, and shall
bear no interest. The principal of the Series 2002 B Bonds shall be payable quarterly on March
1, June 1, September 1 and December 1 of each year, commencing March 1, 2004, in the
amounts set forth in the Schedule Y attached to the Loan Agreement and incorporated in and
made a part of the Series 2002 B Bonds. The Series 2002 B Bonds shall be subject to
redemption upon the written consent of the Authority and the Council, and upon payment of
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the redemption premium, if any, and otherwise in compliance with the Loan Agreement, so
long as the Authority shall be the Registered Owner of the Series 2002 B Bonds.

Section 2. All other provisions relating to the Bonds and the text of the Bonds
shall be in substantially the form provided in the Resolution.

Section 3. The Issuer hereby authorizes, approves, ratifies and accepts the Loan
Agreement, including all schedules and exhibits attached thereto, a copy of which is
incorporated herein by reference, and the execution and delivery of the Loan Agreement by the
Chairperson and the performance of the obligations contained therein, on behalf of the Issuer,
are hereby authorized, approved and directed. The Issuer hereby affirms all covenants and
representations made in the Loan Agreement and in the applications to the Council and the
Authority. The price of the Bonds shall be 100% of par value, there being no interest accrued
thereon, provided that the proceeds of the Series 2002 B Bonds shall be advanced from time
to time as requisitioned by the Issuer.

Section 4. The Issuer hereby appoints and designates Bank One, West Virginia,
National Association, Logan, West Virginia, to serve as Registrar (the “Registrar™) for the
Bonds under the Resolution and approves and accepts the Registrar’s Agreement to be dated
the date of delivery of the Bonds, by and between the Issuer and the Registrar, and the
execution and delivery of the Registrar’s Agreement by the Chairperson, and the performance
of the obligations contained therein, on behalf of the Issuer, are hereby authorized, directed
and approved.

Section 5. The Issuer hereby appoints and designates the West Virginia
Municipal Bond Commission, Charleston, West Virginia (the “Commission™), to serve as
Paying Agent for the Bonds under the Resolution.

Section 6. The Issuer hereby appoints and designates Logan Bank & Trust
Company, Logan, West Virginia, to serve as the Depository Bank for the Revenue Fund.

Section7. The Issuer hereby appoints and designates Bank One, West Virginia,
National Association, Logan, West Virginia, to serve as the Depository Bank for the Series
2002 B Bonds Construction Trust Fund and the Renewal and Replacement Fund.

Section 8.  Series 2002 B Bonds proceeds in the amount of $-0- shall be
deposited in the Series 2002 B Bonds Sinking Fund as capitalized interest,

Section 9. Series 2002 B Bonds proceeds in the amount of $-0- shall be
deposited in the Series 2002 B Bonds Reserve Account.
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Section 10. The remaining proceeds of the Series 2002 B Bonds, as advanced
from time to time, shall be deposited in the Series 2002 B Bonds Construction Trust Fund for
payment of costs of the Project, including costs of issuance of the Series 2002 B Bonds.

Section 11. The Chairperson and Secretary are hereby authorized and directed
to execute and deliver such other documents and certificates required or desirable in
connection with the Bonds hereby and by the Resolution approved and provided for, to the end
that the Bonds may be delivered to the Authority pursuant to the Loan Agreement on or
about October 9, 2002.

Section 12. The acquisition and construction of the Project and the financing
thereof in part with proceeds of the Bonds are in the public interest, serve a public purpose of
the Issuer and will promote the health, welfare and safety of the residents of the Issuer.

Section 13. The Issuer hereby determines to invest all moneys in the funds and
accounts established by the Resolution held by the Depository Bank until expended, in money
market accounts secured by a pledge of Government Obligations, and therefore, the Issuer
hereby directs the Depository Bank to invest all moneys in such money market accounts until
further directed in writing by the Issuer. Moneys in the Series 2002 B Bonds Sinking Fund and
the Series 2002 B Bonds Reserve Account shall be invested by the Commission in the West
Virginia Consolidated Fund.

Section 14. The Issuer hereby approves and accepts all contracts relating to the
financing, acquisition and construction of the Project.

Section 15. The Issuer hereby approves the costs of issuance and authorizes the
payment of the same. -

Section 16. This Supplemental Resolution shall be effective immediately
following adoption hereof.
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Adopted this 8" day of October, 2002.

Member
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CERTIFICATION

Certified as a true copy of a Supplemental Resolution duly adopted by the Public
Service Board of Logan County Public Service District on the 8™ day of October, 2002.

Dated this 9* day of October, 2002.

[SEAL] "i Sl

Secretary

09/24/02
001210/00326
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2.6

LOGAN COUNTY PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS, SERIES 2002 B
(WEST VIRGINIA INFRASTRUCTURE FUND)

MINUTES ON ADOPTION OF BOND
RESOLUTION AND SUPPLEMENTAL RESOLUTION

The undersigned duly appointed Secretary of the Public Service Board of Logan
County Public Service District hereby certifies that the following is a true and correct excerpt
of the minutes of a regular meeting of said Public Service Board:

Hok koK ok

. The Public Service Board of Logan County Public Service District met in
regular session, pursuant to notice duly posted, on the 8" day of October, 2002, in Monaville,
West Virginia, at the hour of 6:30 p.m.

PRESENT: James R. Jeffrey - Chairperson and Member
Mike Stone - Secretary and Member
Ben F. Lowe, Jr. - Treasurer and Member

ABSENT: None

James R. Jeffrey, Chairperson, presided, and Mike Stone, acted as Secretary.
The Chairperson announced that a quorum of members was present and that the meeting was
open for any business properly before it.

e e *ookor ok

Thereupon, the Chairperson presented a proposed Bond Resolution in writing
entitled:

RESOLUTION AUTHORIZING THE ACQUISITION AND
CONSTRUCTION OF CERTAIN IMPROVEMENTS AND
EXTENSIONS TO THE EXISTING PUBLIC WATER FACILITIES OF
LOGAN COUNTY PUBLIC SERVICE DISTRICT AND THE
FINANCING OF THE COST THEREOF, NOT OTHERWISE
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PROVIDED, THROUGH THE ISSUANCE BY THE DISTRICT