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State of West Virginia

WATER DEVELOPMENT AUTHORITY
180 Association Drive, Charleston, WV 25311-1217

(304) 558-3612 - (304) 558-0299 (Fax)
Internet: www.wvwda.org - Email: contact®wvwda.org

PRECLOSING ATTENDANCE LIST

Date July 15, 2008 Time 6:00 pm LGA Logan County PSD Program IF

NAME

COMPANY, AGENCY,
OR ORGANIZATION TELEPHONE FAX E-MAIL
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The Authority requests that the following information concerning the individual who will be responsible for sending Debt Service Payments to the Municipal Bond
Commission be provided. (If that individual is in attendance, he/she should also sign above.) Please Print:

Name A’, c/~’ ~ J,,p~/~5 Telephone 3~2~/I‘ &V E-Mail ~ ~-4-~c~? ~ ~~ ~

Address/ ~). ~6 ~7C s:~~~p ~ I-’i ‘~-~ 1)
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REMINDER: As a participant in this program, the Local Governmental Agency (LGA) agrees and is required to submit annually to the WDA a copy of its audited

financial statements and a copy of its adopted budget. Also, pursuant to the Loan Agreement and the NonArbitrage Certificate (both of which are contained in the bond

transcript) you are to provide annually to the WDA a rebate calculation certificate or an exception opinion showing whether a rebate amount is due to the US Government

under itrage requirements i~.Section 148(f) of the US Internal Revenue Code, 1986, as amended.
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State of West Virginia

WATER DEVELOPMENT AUTHORITY
180 Association Drive, Charleston, WV 25311-1217

(304) 558-3612 - (304) 558-0299 (Fax)
Internet: www.wvwda.org - Email: contact®wvwda.org

BOND cLOSING ATTENDANCE LIST

Date July 16, 2008 Time 9:00 am LGA Logan County PSD Program IF

NAME

COMPANY, AGENCY,
OR ORGANIZATION TELEPHONE FAX E-MAIL
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The Authority requests that the following information concerning the individual who will be responsible for sending Debt Service Payments to the Municipal Bond
Coniniission be provided. (If that individual is in attendance, he/she should also sign above.) Please Print:

Name ~ c e Telephone ~3’~”i ~
/ ~‘ E-Mail

Address ~ ~ ~ c- ~ ~‘ L ~i ~
I

REMINDER: As a participant in this program, the Local Governmental Agency (LGA) agrees and is required to submit annually to the WDA a copy of its audited

financial statements and a copy of its adopted budget. Also, pursuant to the Loan Agreement and the NonArbitrage Certificate (both of which are contained in the bond

transcript) you are to provide annually to the WDA a rebate calculation certificate or an exception opinion showing whether a rebate amount is due to the US Government

under arbitrage requirements in Section 148(f) of the US Internal Revenue Code, 1986, as amended.
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THIS IS A TRUE COPY OF CHAPTER 16, ARTICLE 13A OF THE WEST

VIRGINIA CODE, AS INDICATED BY THE RECORDS OF THIS OFFICE.

July 11, 2008
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16—1 3A—1 C.

16—1 3A—2.

16—l3A—3.

16—1 3A—3a.

16—13A—4.

16—13A—5.

16—13A—6.

16—1 3A—7.

16—13A—8.

16—13A—9.

16—13A—9a.

16—l3A—1O.

16—13A—11.

16—l3A—12.

16—13A—13.

16—13A—14.

16—13A—15.

16—13A—1 6.

16—13A—17.

16—13A—18.

16—13A-~1 8a.

16—13A—19.

16—13A—20.

16—13A—21.

16—1 3A—22.

16—13A—23.
16—I 3A—24.

16,-i 3A—25.

4.-

ARTICLE 13A

PUBLIC SERVICE DISTRICTS

Section
l6—13A—i. Legislative findings.
16—13A—la. Juris4iction of the public service commission.

16—13A—lb. County commissions to develop plan to create, consolidate, merge, ex

pand or dissolve public service districts.

General purpose of districts.

C~eation of. districts by. county commission; enlarging, reducing, merg

ing, or dissolving district; consolidation; agreements, etc.; infringing
upon powers of county commission; filing list of members and districts

with the Sebrétary of State.

District to be a public corporation and political subdivision; powers

thereof; public service boards.

Removal of members of public service board.

Board chairman; members’ compensation; procedure; district name.

G9neral manager of board.

Employees of board.

Ac~uisition and operation of district properties.

Ac~uisition and purchase of public service properties; right of eminent

çlomain; extraterritorial powers.

Rules; service rates and charges; discontinuance of service; required
water and sewer connections; lien for delinquent fees.

Limitations with respect to foreclosure.

Budget.
Accounts; audit.

Disbursement of district funds.

Revenue bonds.

Items included in cost of properties.
Bonds may be secured by trust indenture.

Sinking fund for revenue bonds.

Collection, etc., of revenues and enforcement of covenants; default; suit,

etc., by bondholder or trustee to compel performance of duties; ap

pointment and powers of receiver.

Operating contracts.

Sale, lease or rental of water, sewer, stormwater or gas system by district;
distribution of proceeds.

Statutory mortgage lien created; foreclosure thereof.

Refunding revenue bonds.

Complete authority of article; liberal construction; district to be public
instrumentality; tax exemption.

Validation of prior acts and proceedings of county courts for creation of

districts, inclusion of additional territory, and appointment of members

of district boards.

Validation of acts and proceedings of public service boards.

Acceptance of loans, grants or temporary advances.

Borrowing and bond. issuance; procedure.

§ 1 6—i 3A—i. Legislative findings
The Legislatu~e of the state of West Virginia hereby determines and finds that

the present system of public service districts within the state has provided a

~valuable service~at a reasonable cost to persons who would otherwise have been
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§ 16--13A—1 PUBLIC HEALTH

unable to obtain public utility services. To further this effort, and to insure that
all areas of the state are benefiting from the availability of public service district

utility services and to further correct areas with health hazards, the Legislature
concludes that it is in the best interest of the public to implement better

management of public service district resources by expanding the ability and

the authority of the public service commission to assist public service districts

by offering advice and assistance in operational, financial and regulatory
affairs.

In addition to the expanded powers which shall be given to the public service

commission, the Legislature also concludes that it is in the best interest of the

public for each county commission to review current technology available and

consider consolidating existing public service districts where it is feasible and

will not result in the interference with existing bond instruments. Further, if

such consolidation is not feasible, the Legislature finds that it is in the best

interest of the public for each county commission to review current technology
available and consider consolidating or centralizing the management of public
service districts within its county or multi-county area to achieve efficiency of

operations. The Legislature also finds that additional guidelines should be

imposed on the creation of new public service districts and that county
commissions shall dissolve inactive public service districts as hereinafter pro

vided. The Legislature also finds that the public service commission shall

promulgate rules and regulations to effectuate the expanded powers given to

the commission relating to public service districts.

Acts 1953, c. 147; Acts 1980, c. 60; Acts 1986, c. 81.

Cross References

County courts, authority to make grants for water and sewer systems, see § 7—l—3t.

Counties €“lS.

Municipal Corporations ~5, 6.

Public Utilities ~‘145.

Westlaw Topic Nos. 104, 268, 317A.

Library References

C.J.S. Counties § 31.

C.J.S. Municipal Corporations § 11.

C.J.S. Public Utilities §~ 26 to 32, 159 to 167,

169 to 171, 177 to 178.

In general 2

Admissibility of evidence 8

Construction and application 3

Costs 9

Creation and enforcement of liens 7

Eminent domain powers 4

Property of public service district 5

Rates and charges for service 6

Notes of Decisions

Validity I

1. Validity
Title of act authorizing creation of public ser

vice districts in connection with acquisition,
construction, maintenance, operation, improVe~
ment and extensiOn of properties supplying wa
ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional
requirements. Acts 1953, c. 147; Const. art. 6,

:1

Administrative Code References

Sewer utilities regulations, see W. Va. Code St. R. § 150—5—1 et seq.
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pUBLIC SERVICE DISTRICTS

§30. State ex rel. McMillion v. Stahl, 1955, 89

5.E.2d 693, 141 W.Va. 233. Statutes ~ 123(3);

Statutes €~ 123(5)

Statute authorizing creation of public service

districts violates no provision of State Constitu

tion, nor is it violative of Fourteenth Amend

ment to United States Constitution. Act 1953,

c. 147; U.S.C.A.Const. Amend. 14. State ex rd.

McMilliOn v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional Law ~ 4056; Mu

nicipal Corporations -. 4

In statute authorizing creation of public ser

vice districts, provision for delinquent fixed

rates and charges for services rendered to be

lien on premises served was not unconstitution

al as depriving owners of property without due

process of law or as violating Fourteenth

Amendment of United States Constitution or

applicable provisions of State Constitution.

Acts 1953, c. 147, § 1 et seq.; Const. art. 3, §~ 9,

10; U.S.C.A.Const. Amend. 14. State ex rd.

McMillion v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional Law : 4416; Mu

nicipal Corporations ~ 408(1)

Statute authorizing creation of public service

districts does not, in so far as it requires County
Court to define territory to be included in public
service district and appoint a board to govern

same in first instance, involve unconstitutional

delegation of judicial functions to the County
Court, Acts 1953. c. 147; Const. art. 8,~ 24.

State ex ret. McMillion v. Stahl, 1955, 89 S.E.2d

693, 141 W.Va. 233. Constitutional Law

2355; Municipal Corporations €~ 4

2. In general
A public service district may be created for

the purpose of furnishing water or sewer ser

vices, or both water and sewer services. Code,
16.-.~l3A—1. Canyon Public Service Dist. v. Tasa

Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.

Municipal Corporations ~ 5

Creation and operation of water or sanitary
districts or authorities by issuance of revenue

bonds payable from revenues are authorized.

Code, 16—13A—l et seq. Stateex rel. Appala
chian Power Co. v. Gainer, 1965, 143 S.E.2d

351, 149 W.Va. 740. Health €~ 369; Waters

And Water Courses ~ 183.5

A county court may use Federal Revenue

Sharing Funds for ordinary and necessary

maintenance and operating expenses for sewage
disposal, sanitation, and pollution abatement,
and ordinary and necessary capital expendi
tures authorized by law but may not use such

funds for matching purposes under any other

federal-aid program. 55 W.Va. Op.Atty.Gen.
116 (June 27, 1973) 1973 WL 159152.

3. Construction and application
A public service district is a public corpora

tion and does not come within constitutional

§ 16—13A—1

Note 6

provision which in substance provides that all

corporations shall be created by general laws

and which is applicable to private corporations.
Acts 1953, c. 147, § I Ct seq.; Const. art. 11, § 1.

State ex rd. McMillion v. Stahl, 1955, 89 S.E.2d

693, 141 W.Va. 233. Statutes ~ 80(3)

4. Eminent domain powers

Where notice, hearing and order with respect
to creation of public service district considered

only the question of furnishing water, such dis

trict was created only for the purposes of fur

nishing water services, and had no power to

condemn real estate for sewerage facilities.

Code, 16-13A—l, 16—13A—2. Canyon Public Ser

vice Dist. v. Tasa Coal Co., 1973, 195 S.E.2d

647, 156 W.Va. 606. Eminent Domain ~ 32

Condemnation by public service district is not

a taking of private property for private use in

violation of applicable constitutional provision.
Const. art. 3, § 9. State ex rel. McMillion v.

Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.

Eminent Domain €~ 13

5. Property of public service district

Property of public service district is public
property used for public purposes, and, under

constitutional provision that public property
shall be exempt from taxation, statute authoriz

ing creation of public service districts and

granting tax exemption was not violative of con

stitutional provision requiring that taxation be

equal and uniform throughout state. Acts 1953,

c. 147, § 1 et ieq.; Const. art. 10, § 1. State cx

rel. McMillion v. Stahl, 1955, 89 S.E.2d 693,
141 W.Va. 233. Taxation 2 2289

6. Rates and charges for service

Relief under Federal Securities Act of 1933

was not adequate or sufficient remedy for relief

sought by corporations holding sewer revenue

bonds of public service district in mandamus

proceeding to compel district to establish and

collect rates for services rendered by district

sufficient to provide for all operational and

maintenance expenses, to pay, when due, prin
cipal and interest of revenue bonds issued by
district, and to file tariff reflecting such charges
with Public Service Commission, and any relief

afforded under provisions of federal statute

could not supersede relief which could be grant
ed in mandamus proceeding. Securities Act of

1933, § 1 ét seq., 15 U.S.C.A. § 77a et seq.;

Code, l6—13A—l et seq. State cx rd. Allstate

Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207. Mandamus ~ 3(8)

Corporations holding sewer revenue bonds of

public service district, a public corporation and

political subdivision of state, had right by man
damus to enforce and compel district and mem

bers of the Public Service Board to establish,

charge and collect rates for services rendered

by district sufficient to provide for all operation-
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§ 16—13A—1

Note 6

a! and maintenance expenses, ~to pay, when due,
principal and interest of revenue bonds issued

by district, and to file tariffs reflecting such

charges with Public Service Commission.

Code, l6—13A--l et seq., 16—13A—9, 16—13A—l0,
16—13A—13, 16—13A—17. State ex rel. Allstate

Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207. Mandamus ~ 110

It was ministerial duty of chairman of public
service board of public service district to sign
revenue bonds and to assist in effectuating their

issuance, and in view of constitutionality of stat

ute authorizing creation of the public service

board, relator’s showing of legal right to require
performance of such duty, was sufficient and

writ of mandamus would issue. Acts 1953, c.

147. State ex rel. McMillion v. Stahl, 1955, 89

S.E.2d 693, 141 W.Va. 233. Mandamus €~ 103

7. Creation and enforcement of liens

Public service district’s failure to docket no

tice of lien prior to date purchaser recorded

deed of trust prevented district from enforcing
sewer lien against purchaser. Code, 16—13A—9,
38—bC—i. McClung Investments, Inc. v. Green

Valley Community Public Service Dist., 1997,
485 S.E.2d 434, 199 W.Va. 490. Municipal
Corporations ~ 7 12(7)

Public service district liens must be docketed

to be enforceable against purchaser of property
for valuable consideration, without notice.

Code, 16—13A—9, 38—bC—i. McClung Invest

ments, Inc. v. Green Valley Community Public

Service Dist., 1997, 485 S.E.2d 434, 199 W.Va.

490. Gas €n’ 14.6; Municipal Corporations €z~

712(7); Waters And Water Courses _ 203(14)

PUBLIC HEALTH

Statute authorizing creation of public service
districts confers upon public service board au

thority to create mortgage lien on the property
of public service district, and action of legisla
ture conferring such authority was within the
legislature’s power. Acts 1953, c. 147; Const
art. 10, § 8. State ex rel. McMillion V. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Munjcj
pal Corporations 222; Municipal Corpora.
tions€~225(1)

8. Admissibility of evidence

Extrinsic evidence relating to background and

negotiations with regard to forming a public
service district were not admissible in regard to

construction of a contract for furnishing of wa
ter, where contract language was clear and un
ambiguous that district was to furnish water as

customer should require. Berkeley County
Public Service Dist. v. Vitro Corp. of America,
1968, 162 S.E.2d 189, 152 W.Va. 252. Evj~
dence _‘ 448

9. Costs

Costs of proceeding whereby constitutionality
of statute authorizing creation of public servk.e
districts was tested would not be taxed against
äefendant who was chairman of public service
board and who, honestly and in good faith,
though mistakenly, endeavored to perform his

duty in refusing to sign revenue bonds, and

each litigant would pay his own costs. Acts

1953, c. 147. State ex rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Manda
mus~ 190

§ 16—1 3A—1 a. Jurisdiction of the public service commission

The jurisdiction of the public service commission relating to public service

districts shall be expanded to include the following powers and such powers
shall be in addition to all other powers of the public service commission set

forth in this code:

(a) To study, modify, approve, deny or amend the plans created under

section one-b of this article for, consolidation or merger of public service

districts and their facilities, personnel or administration;

(b) To petition the appropriate circuit court for the removal of a public
service district board member or members; and

(c) To create by general order a separate division within the public service

commission to provide assistance to public service districts in technological,
operational, financial and regulatory matters.

Acts 1986, c. 81.

Public Utilities ~145.

Library References

Westlaw Topic No. 31 7A.

•

-
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pUBLIC SERVICE DISTRICTS

C.J.S. Public Utilities §~ 26 to 32, 159 to 167,
169 to 171, 177 to 178.

§ 16—13A--lb

Acts 1986, c. 81; Acts 1994, C. 61.

1995, 464 S.E.2d 777, 195 W.Va. 135. Public

Utilities €~ 123

Legislature sought to establish in Public Ser

vice Commission (PSC) governmental entity
which would protect public from unfair rates

and practices by public utilities and also ensure

that public utilities are given competitive return

for their stockholders. Code, 24—2—3. State cx

rd. Water Development Authority v. Northern

Wayne County Public Service Dist., 1995, 464

S.E.2d 777, 195 W.Va. 135. Public Utilities ~

123; Public Utilities €~-129

Notes of Decisions

In general 1

i. In general
Statute clearly and unambiguously gives Pub

jic Service Commission (PSC) power to reduce

or increase utility rates whenever it finds that

existing rate is unjust, unreasonable, insuffi

cient, or unjustly discriminatory or otherwise in

violation of any provision of legislation govern

ing.Commission. Code, 24—1—1 et seq., 24—2—3.

State cx rd. Water Development Authority v.

Northern Wayne County Public Service Dist.,

§ 16—1 3A—lb. County commissions to develop plan to create, consolidate,

merge, ~xpand or dissolve public service districts

Each county commission shall conduct a study of all public service districts

which have their principal offices within its county and shall develop a plan
relating to the creation, consolidation, merger, expansion or dissolution of such

districts or the consolidation or merger of management and administrative

services and personnel and shall present such plan to the public service

commission for approval, disapproval, or modification: Provided, That within

ninety days of the effective date of this section each county commission in this

state shall elect either to perform its own study or request that the public
service commission perform such study. Each county commission electing to

perform its own study has one year from the date of election to present such

plan to the public service commission. For each county wherein the county
commission elects not to perform its own study, the public service commission

shall conduct a study of such county. The public service commission ‘shall

establish a schedule for such studies upon a priority basis, with those cOunties

perceived to have the greatest need of’ creation or consolidation’ of public
service districts receiving the highest priority. In establishing the priority
schedule, and in the performance of each study, the bureau of public health and

the division of environmental protection shall offer their assistance and ôooper
ation to the public service commissiom Upon completion by the public service

commission of each study, it shall be submitted to the appropriate county
commission for review and comment. Each county commission has six months

in which’ to review the study conducted by the’ public service commission,

suggest changes or modifications thereof, and present such plan to the public
service commission. All county plans, whether coñdücted by the county

commission itself or submitted as a result of a public set-vice commission study,
shall, by order, ‘be approved, disapproved or modified by the public service

commission in accordance with rules promulgated by the public service com

mission and ‘such order shall be implemented by the county commission’.
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§ 16—13A—lb PUBLIC HEALTH

Cross References

Public Service Commission, participation in studies, see § 24—i—lb.

Library References

Counties ~l8, 47.

Westlaw Topic No. 104.

C.J.S. Counties §~ 31, 70 to 73.

§ 16—13A—lc. General purpose of districts

Any territory constituting the whole or any part of one or more counties in

the state so situated that the construction or acquisition by purchase. or

otherwise and the maintenance, operation, improvement and extension of,
properties supplying water, sewerage or stormwater services or gas distribution.
services or all of these within such territory, will be conducive to the preserva

tion of thç public health, comfort and convenience of such area, may be

constituted a public service district under and in the. manner provided by this

article. The words “public service properties,” when used in this article, shall

mean and include any facility used or to be used for or in connection with: (1)
The diversion, development, pumping, impounding, treatnient, storage, distri

bution or furnishing of water to or for the public for industrial, public, private
or other uses (herein somëti•mCs referred to as “water facilities”); (2) the

collection, treatment, purification or disposal of liquid or solid wastes, sewage~
or industrial wastes (herein sometimes referred to as “sewer facilities” or~

“landfills”); (3) the disthbution or the furnishing of natural gas to the public’
for industrial, public, private or other uses (herein sometimes referred to as

“gas utilities or gas system”); or (4) the collection, control or disposal of~.

stormwater (herein sometimes referred to as “stormwater system” or “storm-

water systems”), or (5) the management; operation, maintenance and control of

stormwater and stormwater systems (herein sometimes referred to as “storm-.

water management program” or “stormwater management programs”)
used in this article “stormwater system” or “stormwater systems” means .a~

stormwater. system in its entirety or any integral part thereof used to collect,~
control or dispose of stormwater, and includes all facilities, structures and.

natural water courses used for collecting. and conducting stormwater to,.

through and from drainage areas to the points of final outlet including, but not

limited to, any and all of the following: .

Inlets, conduits, outlets, channe1s,~

ponds, drainage easements, water quality facilities, catch basins, ditches,~
streams, gulches, flumes, culverts, siphons, retention or detention basins, dams,.

floodwalls, pipes, flood control systems, levies and pumping stations: Provided,:

That the term “stormwater system” or “stormwater systems” does not include,

highways, road and drainage easements, or stormwater facilities constructed,

owned or operated by the West Virginia division of highways As used in this

article stormwater management program or stormwater management pro

grams” means those activities associated with the management, operation,, ~‘

maintenance and control of stormwater and stormwater systems, and include’s~ 1;:’
but is not limited to, public education, stormwater and surface runoff water, .;

quality improvement, mapping, planning, flood control, inspection, enforce~
590



pUBLIC .‘SERVICE DISTRICTS § 16—13A--2

ment and any other activities required by state and federal law: Provided,

however, That the term “stormwater management program” or ‘stormwater

management programs” does not include those activities associated with the

management, operation, maintenance and control of highways, road and drain

age easements, or stormwater facilities constructed, owned or operated by the

West Virginia division of highways without the express agreement of the

commissioner of highways.

Acts 1986, c. 81; Acts 2002, c. 272, eff.90 days after March 9, 2002;

Library References

C.J.S. Counties § 31.

C.J.S. Gas §~ 43 to 45.

C.J.S. Municipal Corporations § 11.

C.J.S. Waters §~ 483, 543 to 581.

§ 16—13A—2. Creation of districts by county commission; enlarging, reduc

ing, merging, or dissolving di~trict; consolidation; agree
ments, etc.; infringingiipon powers of county commission;

filing list of members and districts with the Secretary of

(a) The county commission of any county may propose the creation, enlarge
ment, reduction, merger, dissolution, or consolidation of a public service

district by any of the following methods: (1) On its own motion by order duly
adopted, (2) upon the recommendation of the Public Service Commission, or

(3) by petition of twenty-five percent of the registered voters who reside within

the limits of the proposed public service district within one or more counties.

The petition shall contain a description, including metes and bounds, sufficient

to identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or consol

idated under this section without the written consent and approval of the Public

Service Commission, which approval and consent shall be in accordance ~vith

rules promulgated by the Public Service Commission and may only be request
ed after consent is given by the appropriate county commission or commissions

pursuant to this section. Any territory may be included regardless of whether

or not the territory includes one or more cities, incorporated to~’ns or other

municipal corporations which own and operate any public serviëe properties
and regardless of whether or not it includes one or more cities, incorporated
towns or other municipal corporations being served by privately owned public
service properties: Provided, however, That the same territory shall not be

included within the boundaries of more than one public service district except
where the territory or part thereof is included within the boundaries of a

separate public service district organized to supply water, sewerage services,

stormwater services or gas facilities not being furnished within such territory or

part thereof: Provided further, That no city, incorporated town or other munici-.

pal corporation shall be included within the boundaries of the proposed district

Counties ~ 18.

Gas €~‘12.

Municipal Corporations e~’5, 6.

Waters and Water Courses €“183.5.

Westlaw Topic Nos. 104, 190, 268, 405.

State
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except upon the adoption of a resolution of the governing body of the city,
incorporated town or other municipal corporation consenting.

(b) The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county, then
the petition shall be filed in the office of the clerk of the county commission of

the county in which the major portion of the territory extends, and a copy
thereof (omitting signatures) shall be filed with each of the clerks of the county
commission of the other county or counties into which the territory extends.

The clerk of the county commission receiving such petition shall present it to

the county commission, of the county at the first regular meeting after the filing
or at a special meeting called for the consideration thereof.

(c) When the county commission of any county enters an order on its own

motion proposing the creation, enlargement, reduction, merger, dissolution or

consolidation of a public service district, as aforesaid, or when a petition for the

creation is presented, as aforesaid, the county commission shall at the same

session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service

district, which date so fixed shall be not more than forty days nor less than

twenty days from the date of the action. Within ten days of fixing the date of

hearing, the county commission shall provide the Executive Secretary of the

Public Service Commission with a copy of the order or petition and notification

of the time and place of the hearing to be held by the county commission. If

the territory proposed to be included is situated in more than one county, the

county commission, when fixing a date of hearing, shall provide for notifying
the county commission and clerk thereof of each of the other counties into

which the territory extends of the ‘date so fixed. The clerk of the county
commission of each county in which any territory in the proposed public
service district is located shall cause notice of the hearing and the time and

place thereof, and setting forth a description of all of the territory proposed to

be included therein to be given by publication as a Class I legal advertisement

in compliance with the provisions of article three, chapter fifty-nine of this

code, and the publication area for the publication shall be by publication in

each city, incorporated town or municipal corporation if available in each~

county in which any territory in the proposed public service district is located.

The publication shall be at least ten days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,

merger, dissolution or consolidation of the public service districts are initiated

by petition as aforesaid, the person filing the petition shall advance or satisfac

torily indemnify the payment of the cost and expenses of publishing the hearing

notice, and otherwise the costs and expenses of the notice shall be paid in. the

first instance by the county commission out of contingent funds or any other

funds available or made available for that purpose. In addition to the notice

required herein ~to be published, there shall also be posted in at least five~

conspicuous places in the proposed public service district, a notice containing:
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the same information as is contained in the published -notice. The posted
notices shall be posted not less than ten days before the hearing.

(e) All persons residing in or owning or having any interest in property in the

proposed public service district shall have an opportunity to be heard for and

against its creation, enlargement, reduction, merger, dissolution or consolida

tioti. At the hearing the county commission before which the hearing is

conducted shall consider and determine the feasibility of the creation, enlarge
mënt, reduction, merger, dissolution or consolidation of the proposed district.

jf the county commission determines that the construction or acquisition by

pñrchase or otherwise and maintenance, operation, improvement and exten

s~on of public service properties by the public service district will be conducive

to the preservation of public health, comfort and convenience of such area, the

county commission shall by order cieate, enlarge, reduce, merge, dissolve or

consolidate such public service district. If the County commission, after due

consideration, determines that the proposed district will -

not be conducive ~to

the preservation of public health, comfort or convenience of the area or that the

Creation, enlargement, reduction, merger, dissolution or consolidation of the

proposed district as set forth and described in the petition Or order is not

feasible, it may refuse to enter ‘an order creating the district or it may enter an

order amending the description of the proposed district and create, enlarge,
reduce, merge, dissolve or consolidate the district as amended.

(f) If the county commission determines that any other public service district

or districts can adequately serve the area of the proposed public service district,

whether by enlargement, reduction, merger, dissolution or consolidation, it

shall refuse to enter the order, but shall enter an order creating, enlarging,
reducing, merging, dissolving or consolidating the area with an existing public
service district, in accordance with rules adopted by the Public Service Corn

missiOn for such purpose: Provided, That no enlargement of a public service

district may occur if the present or proposed physical facilities of the public
service district are determined by the appropriate county commission or the

Public Service Commission to be inadequate to provide such enlarged service.

The clerk of the county commission of each county into which any part of such

district extends shall retain in his office an authentic copy of the order creating,

enlarging, reducing, merging, dissolving or consolidating the district: Provided,
however, That within ten days after the entry of an order creating, enlarging,
reducing, merging, dissolving or consolidating a district, such order must be

filed for review and approval by the Public Service Commission. The Public

Service Commission may provide a hearing in the affected county on the matter

and may approve, reject or modify the order of the county commission if it

finds it is in the best interests of the public to do so. The Public Service

Commission shall adopt rules relating to such filings and the approval, disap
proval or modification of county commission orders for creating, enlarging,
merging, dissolving or consolidating districts. The provisions of this section

shall not apply to the implementation by a county commission of an order

issued by the Public Service Commission pursuant to this section and section

one-b, of this article.

pUBLIC SERVICE DISTRICTS
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(g) The county commission may, if in its discretion it deems it necessary,
feasible and proper, enlarge the district to include additional areas, reduce the

area of the district, where facilities, equipment, service or materials have not

been extended, or dissolve the district if inactive or create or consolidate two or

more such districts If consolidation of districts is not feasible the county
commission may consolidate and centralize management and administratiorióf
districts within its county or multi-county area to achieve efficiency of oper~
tions: Provided, That where the county commission determines on its own

motiOn by order entered of record, or there is a petition to enlarge the district,.
merge and consolidate districts, or the management and administration there.:

of, reduce the area of the district or dissolve the district if inactive, all Of the

applicable provisions of this article providing for hearing, notice of hearing and

approval by the Public Service Commission shall apply. The Commission shall

at all times attempt to bring about the enlargement or merger of existing public
service districts in order to provide increased services and to eliminate the need

for creation of new public service districts in
.

those areas which are
.

not

currently serviced by a public service district: Provided, however, That where

two or more public service districts are consolidated pursuant to this section,

any rate differentials may continue for the period of bonded indebtedness

incurred prior to consolidation. The districts may not enter into any agree

ment, contract or covenant that infringes upon, impairs, abridges or usurps the

duties, rights or powers of the county commission, as set forth in this article, Or

conflicts with any provision of this article.

(h) A list of all districts and their current board members shall be filed by the

county commission with the Secretary of State and the Public Service Comrnis

siOn by the first day of July of each year.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1967, c. 105; Acts 1975, c. 140; Acts 1980, c.

60; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1995, c. 125, eff. 90 days after March 1,1,
1995; Acts 2002, c. 272, eff. 90 days after March 9, 2002; Acts 2005, c. 195, eff. 90 days
after April 9, 2005.

Counties ~47.

Municipal Corporations ~6.
Westlaw Topic Nos. 104, 268.

Costs 6

Creation of public service districts

District boundarIes 3

Notice of hearing 4

Number of voters within district

Referendum 7

Validity 1

1. Validity
Title of act authorizing creation of public ser

vice districts in connection with acquisition,
construction, maintenance, operation, improve
ment and extension of properties supplying Wa-

ter and sewerage services, clearly defines objeàt
and purposes of act and powers of governing
board, and is sufficient to meet constitutional

requirements. Acts 1953, c. 147; Const. art. 6,

§ 30. State ex rel. McMillion v. Stahl, 1955, 8~
S.E.2d 693, 14i W.Va. 233. Statutes • 123(3);
Statutes €~‘ 123(5)

Statute authorizing creation of public service.
districts does not, in so far as it requires County
Court to define territory to be included in public
service district and appoint a board to. govern
same in first instance, involve unconstitutional

delegation of judicial functions to the County
Court, Acts 1953, c. 147; Const. art. 8, § 24.
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State ex reL MeMillion v. Stahl, 1955, 89 S.E.2d

693, 141 W.Va. 233. Constitutional Law ~

2355; Municipal Corporations -‘ 4

2. Creation of public service districts

Where notice, hearing and order with respect

to creation of public service district considered

only the question of furnishing water, such dis

tr~ct was created only for the purposes of fur

nishing water services, arid had no power to

condemn real estate for sewerage facilities.

Code, 16-13A—1, 16—13A—2. Canyon Public Ser

vice Dist. v. Tasa Coal Co., 1973, 195 S.E.2d

647, 156 W.Va. 606. Eminent Domain ~ 32

Where public service district was created for

purpose of furnishing water services, county

court had authority to add sewerage services to

the facilities of the district under appropriate

proceedings. Code, 16—13A—2. Canyon Public

Service Dist. v. Tasa Coal Co., 1973, 195 S.E.2d

647,’ 156 W.Va. 606. Municipal Corporations
€~ 270

Statute authorizing creation of public service

districts confers upon public service board au

thority to create mortgage lien on the property
of public service district, and action of legisla
ture conferring such authority was within the

legislature’s power. Acts 1953, c. 147; Const.

art. 10, § 8. State ex rel. McMillion v. Stahl,

1955, 89 S.E.2d 693, 141 W.Va. 233. Munici

pal Corporations e~ 222; Municipal Corpora
tions ~ 225(1)

3. District boundaries

Public service district statute that allowed

county commission to designate district’s

boundaries did not also empower commission

to make service territories exclusive, displacing
Public Service Commission’s (PSC) authority to

determine service rights. Code, 16—13A—2.

Berkeley County Public Service Sewer Dist. v.

West Virginia Public Service Com’n, 1998, 512

S.E.2d 201, 204 W.Va. 279. Counties =~ 47

4. Notice of hearing
Provisions of statute, with respect to creation

of public service districts, which relate to the

filing of the petition or motion of the county

court, the description of the territory to be em

braced, and like provisions are mandatory; but,

despite use of the word “shall,” the require-

ments for posting and publication of notice and

the time of setting the hearing are directory and
require only substantial cOmpliance. Code,
16—13A—2. Canyon Public Service Dist. v. Tasa

Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.

Municipal Corporations - 12(3); Municipal
Corporations ‘ 12(6)

Though record with respect to creation of

public service district was silent with respect to

posting of notice of hearing and as to whether

hearing was not more than 40 nor less than 20

days after his fixing the date for hearing as

provided by statute, there was substantial com

pliance with statute where hearing was set some

time prior to the date of the hearing, there was

publication of notice more than ten days prior
to the date of the hearing as required, and there

were no objections either before, during or after

the hearing to the creation of the district’ Or to

the procedures employed in its creation. Code,
16—13A—2. Canyon Public Service Dist. v. Tasa

Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.

Municipal Corporations €~ 12(6)

5. Number of voters within district

Public service district was not void because

there were not 100 legal voters owning property
within the district. Code, 16—13A--2. Canyon
Public Service Dist. v. Tasa Coal Co., 1973, 195

S.E.2d 647, 156 W.Va. 606. Municipal Corpo
rations €~ 6

6. Costs

Costs of proceeding whereby constitutionality
of statute authorizing creation of public service

districts was tested would not be taxed against
defendant who was chairman of public service

board and who, honestly and in good faith,
though mistakenly, endeavored to perform his

duty in refusing to sign revenue bonds, and

each litigant would pay his own costs. Acts

1953, c. 147. State ex rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Manda

mus~ 190

7. Referendum

A public service di~trict, once created by
county court, not subject to referendum on issue

to continue or be abolished. 52 W.Va. Op.Atty.
Gen. 33 (August 11, 1966) 1966 WL 87428.

§ 16—13A—3. District to be a public corporation and political subdivision;

powers thereof; public service boards

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,

but without any power to levy or collect ad valorem taxes. Each district may

acquire, own and hold property, both real and personal, in its corporate name,

and may sue, may be sued, may adopt an official seal and may enter into
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contracts necessary or incidental to its purposes, including contracts with any

city, ineorporated town or other municipal corporation located within or

without its boundaries for furnishing wholesale supply of water for the distribu

tion system of the city, town or other municipal corporation, or for furnishing
stormwater services for the city, town or other municipal corporation, and

contract for the operation, maintenance, servicing, repair and extension of any

properties owned by it or for the operation and improvement or extension by
the district of all or any part of the existing municipally owned public service

properties of any city, incorporated town or other municipal corporation~
included within the district: Provided, That no contract shall extend beyond a

maximum of forty years, but provisions may be included therein for a renewal

or successive renewals thereof and shall conform to and comply with the rights
of the holders of any outstanding bonds issued by the municipalities for the

public service properties.

The powers of each public service district shall be vested in and exercised by
a public service board consisting of not less than three members, who shall be

persons residing within the district, who possess certain educational, business

or work experience which will be conducive to operating a public service

district. Each board member shall, within six months of taking office, success

fully complete the training program to be established and administered by the

public service commission in conjunction with the division of environmental

protection and the bureau of public health. Board members shall not be or

become pecuniarily interested, directly or indirectly, in the proceeds of any

contract or service, or in furnishing any supplies or materials to the district nor

shall a former board member be hired by the district in any capacity within a

minimum of twelve months after board member’s term has expired or such

board member has resigned from the district board. The members shall be

appointed in the following manner:

Each city, incorporated town or other municipal corporation having a

population of more than three thousand but less than eighteen thousand is

entitled to appoint one member of the board, and each city, incorporated town

or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for

each additional eighteen thousand population. The members of the board,

representing such cities, incorporated towns or other municipal corporations
shall be residents thereof and shall be appointed by a resolution of the

governing bodies thereof and upon the filing of a certified copy or copies of the

resolution or resolutions in the office of the clerk of the county commission

which entered the order creating the district, the persons so appointed become

members of the board without any further act or proceedings. If the number of

members of the board so appointed by the governing bodies of cities, incorpo
rated towns or other municipal corporations included in the district equals or

exceeds three, then no further members shall be appointed to the board and the

members so appointed are the board of the district except in cases of merger or

consolidation where the number of board members may equal five.
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If no city, incorporated town or other municipal corporation having a

population of more than three thousand is included within the district, then the

county commission which entered the order creating the district shall appoint
three members of the board, who are persons residing within the district and

residing within the state of West Virginia, which three members become

members of the board of the district without any further act or proceedings
except in cases of merger or consolidation where the number of board mem

bers may equal five.

If the number of members of the board appointed by the governing bodies of

cities, incorporated towns or other municipal corporations included within the

district is less than three, then the county commission which entered the order

creating the district shall appoint such additional member or members of the

board, who are persons residing within the district, as is necessary to make the

number of members of the board equal three except in cases of merger or

consolidation where the number of board members may equal five, and the

member or members appointed by the governing bodies of the cities, incorpo
rated towns or other municipal corporations included within the district and

the additional member or members appointed by the county commission as

aforesaid, are the board of the district. A person may serve as a member of the

board in one or more public service distriCts.

The population of any city, incorporated town or other municipal corpora

tion, for the purpose of determining the number of members of the board, if

any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporation in the

last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a

district is consolidated or merged pursuant to section two of this article, the

terms of office of the existing board members shall end on the effective date of

the merger or consolidation. The county commission shall appoint a new board

according to rules promulgated by the public service commission. Whenever

districts are consolidated or merged no provision of this code prohibits the

expansion of membership on the new board to five.

The respective terms of office of the members of the first board shall be fixed

by the county commission and shall be as equally divided as may be, that is

approximately one third of the members for a term of two years, a like number

for a term of four years, the term of the remaining member or members for six

years, from the first day of the month during which the appointments are made.

The first members of the board appointed as aforesaid shall meet at the office of

the clerk of the county commission which entered the order creating the district

as soon as practicable after the appointments and shall qualify by taking an

oath of office: Provided, That any member or members of the board may be

removed from their respective office as provided in section three-a of this

article.

Any vacancy shall be filled for the unexpired term within thirty days,
otherwise successor members of the board shall be appointed for terms of six
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years and the terms of office shall continue until successors have been appoint.
ed and qualified. All successor members shall be appointed in the same manner

as the member succeeded was appointed. The district shall provide to the

public service commission, within thirty days of the appointment, the following
information: The new board member’s name, home address, home and office

phone numbers, date of appointment, length of term, who the new member

replaces and if the new appointee has previously served on the board. The

public service commission shall notify each new board member of the legal
obligation to attend training as prescribed in this section.

The board shall organize within thirty days following the first appointments
and annually thereafter at its first meeting after the first day of January of each

year by selecting one of its members to serve as chair and by appointing a

secretary and a treasurer who need not be members of the board. The secretary
shall keep a record of all proceedings of the board which shall be available for

inspection as other public records. Duplicate records shall be filed with the

county commission and shall include the minutes of all board meetings. The

treasurer is lawful custodian of all funds of the public service district and shall

pay same out on orders authorized or approved by the board. The secretary and

treasurer shall perform other duties appertaining to the affairs of the district

and shall receive salaries as shall be prescribed by the board. The treasurer

shall furnish bond in an amount to be fixed by the board for the use and benefit

of the district.

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its books and

records pertaining to the district’s operation, finances and affairs, for inspec
tion and audit. The board shall meet at least monthly.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1971, c. 72; Acts 1981, c. 124; Acts 1983,.c.

166; Acts 1986, c. 81; Acts 1994, c. 61; Acts 1997, c. 159, eff. 90 days after April 12,

1997; Acts 2002, c. 272, eff. 90 days after March 9, 2002.

Law Review and Journal Commentaries

The Scope of Title Examination in West Virgi
nia: Can Reasonable Minds Differ? John W.

Fisher, 11, 98 W. Va. L. Rev. 449 (1996).

“Yes, West Virginia, there is a special priority
for the purchase money mortgage:” The recog

Counties €~‘18.

Municipal co~orations €~6.

Westlaw Topic Nos. 104, 268.
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Tort Claims Act 7

1. In general
Board members of the Mt. Zion Public Ser

vice District cannot be compensated for per

forming the duties of treasurer and/or secretary

nition of purchase money mortgage priority in

West Virginia. Abraham M. Ashton, 107 W. Va.

L. Rev. 525 (2005).
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for the Mt. Zion Public Service District; fur

thermore, a board member may not be compen

sated for reading meters for the Mt. Zion Public

service District. 63 W.Va. Op.Atty.Gen. 2 (July
14, 1988) 1988 WL 483329.

2. Stand~d of care

Public service district owes duty of reasonable

care to avoid damage to property of others with

respect to maintenance of water lines.

McCloud v. Salt Rock Water Public Service

Dist.~ 2000, 533 S.E.2d 679, 207 W.Va. 453.

Waters And Water Courses ~ 205

3. Ministerial officers, generally

Public policy of West Virginia, as evidenced

by statute making it unlawful for county or

district board member or officer to be or be

come pecuniarily interested in proceeds of any

contract or service over which he might have

any voice, influence, or control, is not directed

against actual fraud or collusion but is for pur

pose of preventing those acts and eliminating

any opportunity therefor, and purpose of statute

is to protect public funds and give official recog
nition to fact that person cannot properly repre

sent public in transacting business with himself.

Code, 61—10--is. State v. Neary, 1987, 365

S.E.2d 395, 179 W.Va. 115. Courts 55;

Judges 21

4. Removal of members

Public Service District board member can be

removed by majority vote of registered voters.

51 W.Va. Op.Atty.Gen. 564 (November 10,
1965) 1965 WL 92492.

5. Criminal responsibility of members

County commissioner’s conviction for being
or becoming pecuniarily interested in contract

over which he might have some voice or influ

ence was supported by evidence of his contin

ued performance of contract maintenance work

for public service district after his election to

commission. Code, 6 1—10—15. State v. Neary,
1987, 365 S.E.2d 395, 179 W.Va. 115. Counties

~60
-,

6. Sale of water

Public Service Districts may sell, at whole

sale, bulk water to other municipal corpora
tions. 51 W.Va. Op.Atty.Gen. 739 (March 16,

1966) 1966 WL 87469.

7. Tort Claims Act

Tort Claims Act’s protection extended to pub
lic service districts, under the Act’s definition of

political subdivision, which included the term

“public service districts,” despite general au

thorization for public service districts to “sue

and be sued,’ ‘in the Public Health statutes. Zir

kle v. Elkins Road Public Service Dist., 2007,
655 S.E.2d 155. Waters And Water Courses ~

183.5

§ 16—13A—3a. Removal of members of public service board

The county commission or the public service commission or any other

appointive body creating or establishing a public service district under the

provisions of this article, or any group of five percent or more of the customers

of a public service district, may petition the circuit court of the county in which

the district maintains its principal office for the removal of any member of the

governing board thereof for consistent violations of any provisions of this

article, for reasonable cause which includes, but is not limited to, a continued

failure to attend meetings of the board, failure to diligently pursue the objec
tives for which the district was created, or failure to perform any other duty
either prescribed by law or required by a final order of the public service

commission or for any malfeasance in public office. Any board member

charged with a violation under this section who offers a successful defense

against such charges shall be reimbursed for the reasonable costs of such

defense from district revenues. Such costs shall be considered as costs associ

ated with rate determination by the public service district and the public
service commission. If the circuit court judge hearing the petition for removal

finds that the charges are frivolous in nature, the judge may assess all or part of

the court costs, plus the reasonable costs associated with the board member’s

defense, against the party or parties who petitioned the court for the board

member’s removal.

Acts 1963, c. 75; Acts 1971, c. 72; Acts 1981; c. 124; Acts 1986, c. 81.
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Counties ~45.

Public Utilities ~145.

Westlaw Topic Nos. 104, 317A.

Criminal responsibility of members I

Ministerial officers, generally 2

Sufficiency of evidence 3

1. Criminal responsibility of members

Upon becoming member of county commis

sion, person who is pecuniarily interested in

proceeds of any contract or service with public
service district violates criminal conflict of in

terest statute; by virtue of that position, that

person has some voice, influence, or control

over continuation of contract. Code, 61—10--IS.

State v. Neary, 1987, 365 S.E.2d 395, 179

W.Va. 115. Counties ~ 60

2. Ministerial officers, generally
Public policy of West Virginia, as evidenced

by statute making it unlawful for county or

district board member or officer to be or be

come pecuniarily interested in proceeds of any
contract or service over which he might have

any voice, influence, or control, is not directed

against actual fraud or collusion but is for pur

pose of preventing those acts and eliminating
any opportunity therefor, and purpose of statute

PUBLIC HEALTH

C.J.S. Counties § 67.

C.J.S. Public Utilities §~ 26 to 32, 159 to 167,
169 to 171, 177 to 178.

is to protect public funds and give official recog
nition to fact that person cannot properly repre
sent public in transacting business with himself.
Code, 61—10—15. State v. Neary, 1987, 365
SE.2d 395, 179 W.Va. 115. Courts ~ 55;
Judges ~ 21

3. Sufficiency of evidence

County commissIoner’s conviction for being
or becoming pecuniarily interested in contract

over which he might have some voice or influ

ence was supported by evidence of his contin

ued performance of contract maintenance work
for public service district after his election to

commission. Code, 61—10—15. State v. Neary,
1987, 365 S.E.2d 395, 179 W.Va. 115. Counties
• 60

Conflict of interest indictment against county
commissioner was sufficient even though it did

not characterize commissioner’s interest as pe

cuniary, and commissioner was not entitled to

bill of particulars. Code, 61—10—15. Statev.

Neary, 1987, 365 S.E.2d 395, 179 W.Va. 115.

Counties 60

§ 16—13A--4. Board chairman; members’ compensation; procedure; dis

(a) The chairman shall preside at all meetings of the board and may vote as

any other member of the board. If the chairman is absent from any meeting,
the remaining members may select a temporary chairman and if the member

selected as chairman resigns as such or ceases for any reason to be a member

of the board, the board shall select one of its members as chairman to serve

until the next annual organization meeting.

(b) Salariesof the board members are:

(1) For districts with fewer than six hundred customers, up to seventy-five
dollars per attendance at regular monthly meetings and fifty dollars per

attendance at additional special meetings, total salary not to exceed fifteen

hundred dollars per armum;

(2) For districts with six hundred customers or more but fewer than two

thousand customers, up to one hundred dollars per attendance at regular
monthly meetings and seventy-five dollars per attendance at additional special
meetings, total salary not to exceed two thousand five hundred fifty dollars per

(3) For districts with two thousand customers or more, up to one hundred

twenty-five dollars per attendance at regular monthly meetings and seventy-five
600
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§ 16—13A—4

dollars per attendance at additional special meetings, total salary not to exceed

three thousand seven hundred fifty dollars per annum; and

(4) For districts with four thousand or more customers, up to one hundred

fifty dollars per attendance at regular monthly meetings and one hundred

dollars per attendance at additional special meetings, total salary not to exceed

five thousand four hundred dollars per annum.

The public service district shall certify the number of customers served to the

Public Service Commission beginning on the first day of July, one thousand

nine hundred eighty-six, and continue each fiscal year thereafter.

(c) Public service districts selling water to other water utilities for resale may

adopt the following salaries for its board members:

(1) For districts with annual revenues of less than fifty thousand dollars, up

to seventy-five dollars per attendance at regular monthly meetings and fifty
dollars per attendance at additional special meetings, total salary not to exceed

• fifteen hundred dollars per annum;

(2) For districts with annual revenues of fifty thousand dollars or more, but

less than two hundred fifty thousand dollars, up to one hundred dollars per

attendance at regular monthly meetings and seventy-five dollars per attendance

at special meetings, total salary not to exceed two thousand five hundred fifty
dollars per annum;

(3) For districts with annual revenues of two hundred fifty thousand dollars

or more, but less than five hundred thousand dollars, up to one hundred

twenty-five dollars per attendance at regular monthly meetings and seventy-five
dollars per attendance at additional special meetings, total salary not to exceed

three thousand seven hundred fifty dollars per annum; and

(4) For districts with annual revenues of five hundred thousand dollars or

more, up to one hundred fifty dollars per attendance at regular monthly

meetings and one hundred dollars per attendance at additional special meet

ings, total salary not to exceed five thousand four hundred dollars per annum.

The public service district shall certify the number of customers served and

its annual revenue to the public service commission beginning on the first day
of July, two thousand, and continue each fiscal year thereafter.

(d) Board members may be reimbursed for all reasonable and necessary

expenses actually incurred in the performance of their duties as provided for by
the rules of the board.

(e) The board shall by resolution determine its own rules of procedure, fix

the time and place of its meetings and the manner in which special meetings

may be called. Public notice of meetings shall be given in accordance with

section three, article nine-a, chapter six of this code. Emergency meetings may

be called as provided for by said section. A majority of the members constitut

ing the board also constitute a quorum to do business.

U) The members of the board are not personally liable or responsible for any

obligations of the district or the board, but are answerable only for willful

PUBLIC SERVICE DISTRICTS
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§ 16—13A—4 PUBLIC HEALTR

misconduct in the performance of their duties. The county commission which
created a district or county commissions if more than one created the district

may, upon written request of the district, adopt an order changing the official
name of a public service district: Provided, That such name change will not be

effective until approved by the public service commission of West Virginia and

the owners of any bonds and notes issued by the district, if any, shall have

consented, in writing, to the name change. If a district includes territor~,
located in more than one county, the county commission or county commis

sions changing the name of the district shall provide any county commission

into which the district also extends with a certified copy of the order changing
the name of the district. The official name of any district created under the

provisions of this article may contain the name or names of any city, incorpo
rated town or other municipal corporation included therein or the name of any

county or counties in which it is located.

Acts 1953, c. 147; Acts 1981, C. 124; Acts 1986, c. 81; Acts 1997, c. 159, eff. 90 days
after April 12, 1997; Acts 2000, c. 199, eff. 90 days after March 11, 2000; Acts 2005, c.

196, eff. 90 days after April 8, 2005.

Library References

Counties €~‘68, 87. C.J.S. Counties §~ 107 to 118, 128.

Municipal Corporations €~‘161. C.J.S. Municipal Corporations §~ 372 to 390.
Westlaw Topic Nos. 104, 268.

Notes of Decisions

In general 1 forming the duties of treasurer and/or secretary

_________

for the Mt. Zion Public Service District; fur

therroore, a board member may not be compen
1. In general sated for reading meters for the Mt. Zion Public

Board members of the Mt. Zion Public Ser- Service District. 63 W.Va. Op.Atty.Gen. 2 (July
vice District cannot be compensated for per- 14, 1988) 1988 WL 483329.

§ 16—13A—5. General manager of board

The board may employ a general manager to serve a term of not more than

five years and until his or her successor is employed, and his or her compensa

tion shall be fixed by resolution of the board. Such general manager shall

devote all or the required portion of his or her time to the affairs of the district

and may employ, discharge and fix the compensation of all employees of the

district, except as in this article otherwise provided, and he or she shall

perform and exercise such other powers and duties as may be conferred upon

him or her by the board.

Such general manager shall be chosen without regard to his or her political
affiliatiäns and upon the sole basis of his or her administrative and technical

qualifications to manage public service properties and affairs of the district and

he or she may be discharged only upon the affirmative vote of two thirds of the

board. Such general manager need not be a resident of the district at the time

he or she is chosen. Such general manager may not be a member of the board

but shall be an employee of the board.

The board of any public service district which purchases water, sewer or

stormwater service from a municipal water, sewer or stormwater system or
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Library References

C.J.S. Municipal Corporations §~ 361 to 366,

368, 372 to 405.

§ 16—13A—7. Acquisition and operation of distriët properties

The board of such districts shall have the supervision and control of all public
service properties acquired or cori’structed by the district, and shall have the

power, and it shall be its duty, to maintain, operate, extend and improYe the

same, ‘including, but not limited to, those activities necessary to comply with all

federal and state requirements, including water quality improvement activities.

All contracts involving the expenditure by the district of more than fifteen

thousand dollars ‘for construction work or for the purchase of equipment and

improvements, extensions or replacements, shall be entered into only after

notice inviting bids shall have been published as a Class I legal advertisement

in compliance with the provision of article three, chapter fifty-nine of this code,
and the publication area for such publication shall be as specified in section

two of this article in the county or counties in which the district is located. The

publication shall not be less than ten days prior to the making of any such

contract. To the extent allowed by law, in-state contractors shall be given first

priority in awarding public service district contracts. It shall be the duty of the

board to ensure that local in-state labor shall be utilized to the greatest extent

another public service district may, as an alternative ‘to hiring its own general
manager, elect to permit the general manager of the municipal water, sewer or

stormwater system or public service district from which such water, sewer or

stormwater service is purchased provide professional management to the

district, if the appropriate municipality or public service board agrees to

provide such assistance. The general manager shall receive reasonable compen

sation for such service.

Acts 1953, c. 147; Acts 1981, c. 124; Acts 1986, c. 81; Acts 2002, c. 272, eff. 90 days
after March 9, 2002.

Library References

Counties ~65, 68.

Municipal Corporations ~149, 161.

Westlaw Topic Nos. 104, 268.

§ 16—13A—6. Employees of board

C.J.S. Counties §~ 101 to 103, 107 to 118.

C.J.S. Municipal Corporations §~ 361 to 366,

368, 372 to 390.

The board may in its discretion from time to time by resolution passed by a

majority vote provide for the employment of an attorney, fiscal agent, one or

more engineers and such other employees as the board may determine neces

sary and expedient. The board shall in and by such resolution fix the term of

employment and compensation and prescribe the duties to be performed by
such employees.

Acts 1953, c. 147; Acts 1981, c. 124.

Counties €~65, 68, 87.

Municipal Corporations ~149, 161, 170.

Westlaw Topic Nos. 104, 268.

C.J.S. Counties §~ 101 to 103, 107 to 118,
128.
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possible when hiring laborers for publIc service district construction or mainte

nance repair jobs. It shall further be the duty of the board to encourage
contractors to use American made products in their construction to the extent

possible. Any obligations incurred of any kind or character shall not in any
event constitute or be deemed an indebtedness within the meaning of any of the

provisions or limitations of the constitution, but all such obligations shall be

payable solely and only out of revenues derived from the operation of the public
service properties of the district or from proceeds of bonds issued as hereinafter

provided. No continuing contract for the purchase of materials or supplies or

for furnishing the district with electrical energy or power shall be entered into

for a longer period than fifteen years.

Acts 1953, c. 147; Acts 1967, c. 105; Acts 1981, c. 124; Acts 1982, c. 24; Acts 1986, c.

81; Acts 1997, c. 159, eff. 90 days after April 12, 1997; Acts 2002, c. 272, eff. 90 days
after March 9, 2002.

Library References

Counties €~‘1O7. c.~.s. Counties § 147.

Municipal Corporations ~71 1. C.J.S. Municipal Corporations § 1535.

Public Utilities ~1 14.
C J S P bIc Utiltie §~ 5 t 9 202 to 207

Westlaw Topic Nos. 104, 268, 3i7A.
U 1 1 S 0

§ 16—1 3A—8. Acquisition and purchase of public service properties; right of

eminent domain; extraterritorial powers

The board may acquire any publicly or privately owned public service

properties located within the boundaries of the district regardless of whether or

not all or any part of such properties are located within the corporate limits of

any city, incorporated town or other municipal corporation included within the

district and may purchase and acquire all rights and franchises and any and all

property within or outside the district necessary or incidental to the purpose of

the district.

The board may construct any public service properties within or outside the

district necessary or incidental to its purposes and each such district may

acquire, construct, maintain and operate any such public service properties
within the corporate limits of any city incorporated town or other municipal

corporation included within the district or in any unincorporated terntory

within ten miles of the territorial boundaries of the district: Provided, That if

any incorporated city town or other municipal corporation included within the

district owns and operates either water facilities, sewer facilities, stormwatel

facilities or gas facilities or all of these, then the district may not acquire, ~

construct, establish, improve or extend any public service properties of the

same kind within such city incorporated towns or other municipal corpora

tions or the adjacent unincorporated territory served by such cities incorporat
ed towns or other municipal corporations except upon the approval of the

public service commission, the consent of such cities, incorporated towns O~i~~
other municipal corporations and in conformity and compliance with the rights
of the holders of any revenue bonds or obligations theretofore issued by sud~ ~

cities, incorporated towns or other municipal corporations then outstanding~
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and in accordance with the ordinance, resolution or other proceedings which

authorize the issuance of such revenue bonds or obligations.

Whenever such district has constructed, acquired or established water facili

ties, sewer facilities, a stormwater system, stormwater management program or

gas facilities for water, sewer, stormwater or gas services within any city,
incorporated town or other municipal corporation included within a district,

then such city, incorporated town or other municipal corporation may not

thereafter construct, acquire or establish any facilities of the same kind within

such city, incorporated town or other municipal corporation without the

consent of such district.

For the purpose of acquiring any public service properties or lands, rights or

easements deemed necessary or incidental for the purposes of the district, each

such district has the right of eminent domain to the same extent and to be

exercised in the same manner as now or hereafter provided by law for such

right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, .That the power of eminent domain provided in this

section does not extend to highways, road and drainage easements, or stormwa

ter facilities constructed, owned or operated by the West Virginia division of

highways without the express agreement of the commissioner of highways:
Provided, however, That such board may not acquire all or any substantial part
of a privately owned waterworks system unless and until authorized so to do by
the public service commission of West Virginia, and that this section shall not

be construed to authorize any district to acquire through condemnation pro

ceedings either in whole or substantial part an existing privately owned

waterworks plant or system or gas facilities located in or furnishing water or

gas service within such district or extensions made or to be made by it in

territory contiguous to such existing plant or system, nor may any such board

construct or extend its public service properties to supply its services into areas

served by or in competition with existing waterworks or gas facilities or

extensions made or to be made in territory contiguous to such existing plant or

system by the owner thereof.

Acts 1953, c. 147; Acts 1980, c. 60; Acts 1981, c. 124; Acts 2002, c. 272, eff. 90 days
after March 9, 2002.
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counties ~~103, 104.

Eminent Domain ‘5~’6, 16.

Municipal Corporations €~‘221, 224.

Westlaw Topic Nos. 104, 148, 268.

C.J.S. Counties §~ 143 to 144, 147.

c.j.s. Municipal Corporations §~ 873 to 880.

C.J.S. Property § 17.

In general 2

Comiections with sewers or drains 6

Eminent domain powers 3

Environmental assessment 5

Public corporation
Validity I

Valuation of property 4

1. Validity
Title of act authorizing creation of public ser

vice districts in connection with acquisition,
construction, maintenance, operation, improve
ment and extension of properties supplying wa
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Note 1

ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional

requirements. Acts 1953, c. 147; Const. art. 6,

§ 30. State ex rd. McMillion v. Stahl, 1955, 89

S.E.2d 693, 141 W.Va. 233. Statutes ~ 123(3);
Statutes ~ 123(5)

Property of public service district is public
property used for public purposes, and, under

constitutional provision that public property
shall be exempt from taxation, statute authoria

ing creation of public service districts and

granting tax exemption was not violative of con

stitutional provision requiring that taxation be

equal and uniform throughout state. Acts 1953,
c. 147, § I et seq.; Const. art. 10, § 1. State ex

rel. McMillion v. Stahl, 1955, 89 S.E.2d 693,
141 W.Va. 233. Taxation ~ 2289

2. In general
Statute providing that private property may

be taken or damaged for a number of specified
purposes amounts to legislative declaration of

public purposes within meaning of laws, and it

is a judicial question whether such declaration

is consonant with organic law. Acts 1949, c.

59; Const. art. 3, § 9. State ex rel. McMillion

v. Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.

Constitutional Law 2510

3. Eminent domain powers

Although construction of new facility pro

posed by utility will often require taking of

private property through eminent domain, ab

sent express statutory language Public Service

Commission (PSC) has no duty to review and

decide issues that are inherent in eminent do

main proceeding. Sexton v. Public Service

Com’n, 1992, 423 S.E.2d 914, 188 W.Va. 305.

Public Utilities ~ 114

Statute providing that private property may

be taken or damaged for a number of specified
purposes is consonant with organic law and is

constitutional. Acts 1949, c. 59; Const. art. 3,

§ 9. State ex rel. McMillion v. Stahl, 1955, 89

S.E.2d 693, 141 W.Va. 233. Eminent Domain
__ 3

4. Valuation of property

Although landowner is competent to give esti

mate of value of property in eminent domain

proceeding, that valuation is not conclusive;

government agency may rely on appraisal re

port concerning estimated value of property to

PUBLIC HEALTH

be taken. Sexton v. Public Service Com’n,
1992, 423 S.E.2d 914, 188 W.Va. 305. Evi
dence ~ 568(4)

5; Environmental assessment

Whether construction of sewage lagoons
would constitute “nuisance” does not defeat
Public Service Commission’s (PSC) jurisdiction
to issue certificate of public convenience and

necessity; while PSC may assess environmental
considerations, chief inquiry by PSC is need of

public for project. Code, 24—2—11. Sexton v.

Public Service Comn’n, 1992, 423 S.E.2d 914,
188 W.Va. 305. Municipal Corporations ~
708

6. Connections with sewers or drains

City, rather than sewer and water districts~
was entitled to provide sewer and water ser

vices to newly developed tract that was within
districts’ boundaries, but was annexed to city,
where such services were not previously- fur
nished to tract. Code, 16—l3A—8. Berkeley
County Public Service Sewer Dist. v. West Vir

ginia Public Service Com’n, 1998, 512 S.E.2d

201, 204 W.Va. 279. Municipal Corporations
__ 712(1); Waters And Water Courses 201

If a tract of real estate located within a public
service district has been annexed into amunici

pality, then, as between the municipality and

the public service district, the municipality has
the superior right to extend water and/or sewer

service which were not being previously fur

nished to the tract by the public service district,
and under those circumstances, a public service

district would need the consent of the munici

pality and the Public Service Commission (PSC)
in order to provide such service. Code,
16—1 3A—8. Berkeley County Public Service

Sewer Dist. v. West Virginia Public Service

Com’n, 1998, 512 S.E.2d 201, 204 W.Va. 279.

Municipal Corporations ~ 712(1); Waters And

Water Courses ~ 201; Waters And Water

Courses €~ 202

7. Public corporation
A public service district is a public corpora

tion and does not come within constitutional

provision which in substance provides that all

corporations shall be created by general laws

and which is applicable to private corporations.
Acts 1953, c. 147, § 1 etseq.; Const. art. 11, § 1.

State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d

693, 141 W.Va. 233. Statutes . 80(3)

§ 1 6—13A—9. Rules; service rates and charges; discontinuance of service;

required water and sewer connections; lien for delinquent
fees

(a)( 1) The board may make, enact and enforce all needful rules in connection

with the acquisition, construction, improvement, extension, management,
606
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maintenance, operation, care, protection and the use of any public service

~: properties owned or controlled by the district. The board shall establish rates,

~ fees and charges for the services and facilities it furnishes, which shall be

~: sufficient at all times, notwithstanding the provisions of any other law or laws,

to pay the cost of maintenance, operation and depreciation of the public service

properties and principal of and interest on all bonds issued, other obligations
incurred under the provisions of this article and all reserve or other payments

provided for in the proceedings which authorized the issuance of any bonds

under this article. The schedule of the rates, fees and charges may be based

upon:

(A) The consumption of water or gas on premises connected with the facili

: ties, taking into consideration domestic, commercial, industrial and public use

of water and gas;

(B) The number and kind of fixtures connected with the facilities located on

the various premises;

(C) The number of persons served by the facilities;

(D) Any combination of paragraphs (A), (B) and (C) of this subdivision; or

(E) May be determined on any other basis or classification which the board

may determine to be fair and reasonable, taking into consideration the location

of the premises served and the nature and extent of the services and facilities

furnished. However, no rates, fees or charges for stormwater services may be

assessed against highways, road and drainage easements or stormwater facili-.

ties constructed, owned or operated by the West Virginia division of highways.

(2) Where water, sewer, stormwater or gas services, or any combination

thereof, are all furnished to any premises, the schedule of charges may be billed

as a single amount for the aggregate of the charges. The board shall require all

users of services and facilities furnished by the district to designate on every

application for service whether the applicant is a tenant or an owner of the

premises to be served. If the applicant is a tenant, he or she shall state the

name and address of the owner or owners of the premises to be served by the

district. Notwithstanding the provisions of section eight, article three, chapter
twenty-four of this code to the contrary, all new applicants for service shall

deposit the greater of a sum equal to two twelfths of the average annual usage

1’ of the applicant’s specific customer class or fifty dollars, with the district to

secure the payment of service rates, fees and charges in the event they become

delinquent as provided in this section. If a district provides both water and

sewer service, all new applicants for service shall deposit the greater of a sum

equal to two twelfths of the average annual usage for water service or fifty
dollars and the greater of a sum equal to two twelfths of the average annual

usage for wastewater service of the applicant’s specific customer class or fifty
~, dollars. In any case where a deposit is forfeited to pay service rates, fees and

charges which were delinquent at the time of disconnection or termination of

service, no reconnection or reinstatement of service may be made by the

district until another deposit equal to the greater of a sum equal to two twelfths

of the average usage for the applicant’s specific customer class or fifty dollars
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§ 16—13A—9 PUBLIC HEALTH

has been remitted to- the district. After twelve months of prompt -payment

history, the district shall return the deposit to the customer or credit the

customer’s account at a rate as the public service commission may prescribe:
Provided, That where the customer is a tenant, the district is not required to

return the deposit until the time the tenant discontinues service with the

district. Whenever any rates, fees, rentals or charges for services or facilities
furnished remain unpaid for a period of twenty days after the same become due

and payable, the user of the services and facilities provided is delinquent and

the user is liable at law until all rates, fees and charges are fully paid. The

board may, under reasonable rules promulgated by the public service commis

sion, shut off and discontinue water or gas services to all delinquent users of

either water or gas facilities, or both, ten days after the water or gas services

become delinquent.

(b) In the event that any publicly or privately owned utility, city, incorporat
ed town, other municipal corporation or other public service district included

within the district owns and operates separately either water facilities or sewer

facilities, and the district owns and operates the other kind of facilities either

water or sewer, as the case may be, then the- district and the publicly or

privately owned utility, city, incorporated town or other municipal corporation
or other public service district shall covenant and contract with each other to

shut off and discontinue the supplying of water service for the nonpayment of

sewer service fees and charges: Provided, That any contracts entered into by a

public service district pursuant to this section shall be submitted to the public
service commission for approval. Any public service district providing water

and sewer service to its customers has the right to terminate water service for

delinquency in payment of either water or sewer bills. Where one public service

district is providing sewer service and another public service district or a

municipality included within the boundaries of the sewer district is providing
water service, and the district providing sewer service experiences a delinquen
cy in payment, the district or the municipality included within the boundaries

of the sewer district that is providing water service, upon the request of the

district providing sewer service to the delinquent account, shall terminate its

water service to the customer having the delinquent sewer account: Provided,

however, That any termination of water service must comply with all rules an4
orders of the public service commission.

(c) Any district furnishing sewer facilities within the district may require, or

may by petition to the circuit court of the county in which the property is

located, compel or may require the division of health to compel all owners,

tenants or occupants of any houses, dwellings and buildings located near any

sewer facilities where sewage will flow by gravity or be transported by other

methods approved by the division of health, including, but not limited to,

vacuum and pressure systems, approved under the provisions of section nine,

article one, chapter sixteen of this code, from the houses, dwellings or buildings
into the sewer facilities, to connect with and use the sewer facilities and to

cease the use of all other means for the collection, treatment and disposal of

sewage and waste matters from the houses, dwellings and buildings where
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there is gravity flow or transportation by any other methods approved by the

division of health, including, but not limited to, vacuum and pressure systems,

approved under the provisions of section nine, article one, chapter sixteen of

this code and the houses, dwellings and buildings can be adequately served by
the sewer facilities of the district and it is declared that the mandatory use of

the sewer facilities provided for in this paragraph is necessary and essential for

the health and welfare of the inhabitants and residents of the districts and of

the state. If the public service district requires the property owner to connect

with the sewer facilities even when sewage from dwellings may not flow to the

main line by gravity and the property owner incurs costs for any changes in the

existing dwellings’ exterior plumbing in order to connect to the main sewer

line, the public service district board shall authorize the district to pay all

reasonable costs for the changes in the exterior plumbing, including, but not

limited to, installation, operation, maintenance and purchase of a pump or any

other method approved by the division of health. Maintenance and operation
costs for the extra installation should be reflected in the users charge for

approval of the public service commission. The circuit court shall adjudicate
the merits of the petition by summary hearing to be held not later than thirty
days after service of petition to the appropriate owners, tenants or occupants.

(d) Whenever any district has made available sewer facilities to any owner,

tenant or occupant of any house, dwelling or building located near the sewer

facility and the engineer for the district has certified that the sewer facilities are

available to and are adequate to serve the owner, tenant or occupant and

sewage will flow by gravity or be transported by other methods approved by the

division of health from the house, dwelling or building into the sewer facilities,

the district may charge, and the owner, tenant or occupant shall pay the rates

and charges for services established under this article only after thirty-day
notice of the availability of the facilities has been received by the owner, tenant

or occupant. Rates and charges for sewage services shall be based upon’ actual

water consumption or the average monthly water consumption based upon the

owner’s, tenant’s or occupant’s specific customer class.

(e) Whenever any district has made available a stormwater system to any

owner, tenant or occupant of any real property located near the stormwater

system and where stormwater from real property affects or drains into ‘the

stormwater system, it is hereby found, determined and declared that the owner,

tenant or occupant is being served by the stormwater system and it is further

hereby found, determined and declared that the mandatory use of the stormwà

ter system is necessary and essential for the health and welfare of the inhabit

ants and residents of the district and of the state. The district may charge, and

the owner, tenant or occupant shall pay the rates, fees and charges for

stormwater services established under this article only after thirty-day notice of

the availability of the stormwater system has been received by the owner.

(f) All delinquent fees, rates and charges of the district for either water

facilities, sewer facilities, gas facilities or stormwater systems or stormwater

management programs are liens on the premises served of equal dignity, rank

and priority with the lien on the premises of state, county, school and munici

§ 16—13A—9
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§ 16-13A—9 PUBLIC HEALTh

pal taxes. In addition to the other remedies pr6vided in this section, public
service districts are granted a deferral of filing fees or other fees and costs

incidental to the bringing and maintenance of an action in magistrate court for

the collection of delinquent water, sewer, stormwater or gas bills. If the district
collects the delinquent account, plus reasonable costs, from its customer or

other responsible party, the district shall pay to the magistrate the normal filing
fee and reasonable costs which were previously deferred. In addition, each

public service district may exchange with other public service districts a list of

delinquent accounts: Provided, That an owner of real property may not be held

liable for the delinquent rates or charges for services or facilities of a tenant,

nor may any lien attach to real property for the reason of delinquent rates or

charges for services or facilities of a tenant of the real property, unless the

owner has contracted directly with the public service district to purchase the

services or facilities.

(g) Anything in this section to the contrary notwithstanding, any establish~

ment, as defined in section three, article eleven, chapter twenty-two, now or

hereafter operating its own sewage disposal system pursuant to a permit issued

by the division of environmental protection, as prescribed by section eleven,
article eleven, chapter twenty-two of this code, is exempt from the provisions of

this section.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986, c.

81; Acts 1989, c. 174; Acts 1994, c. 61; Acts 2002, c. 272, eff. 90 days after March 9,
2002; Acts 2003, c. 183, eff. 90 days after March 8, 2003.

Law Review and Journal Commentaries

The Scope of Title Examination in West Virgi- nition of purchase money mortgage priority in

nia: Can Reasonable Minds Differ? John W. West Virginia. Abraham M. Ashton, 107 W. Va.

Fisher, 11, 98 W. Va. L. Rev. 449 (1996). L. Rev. 525 (2005).
“Yes, West Virginia, there is a special priority

for the purchase money mortgage:” The recog

Gas €~‘14.6.

Municipal Corporations €~712.

Waters and Water Courses ~203.

Westlaw Topic Nos. 190, 268, 405.

Notice of availability of sewer service 5

Public service district liens 3

Rates and charges for service 4

Takings 2

Validity 1

1. Validity
In statute authorizing creation of public ser

vice districts, provision for delinquent fixed

rates and charges for services rendered to be

lien on premises served was not unconstitution

al as depriving owners of property without due

process of law or as violating Fourteenth

Amendment of United States Constitution or

applicable provisions of State Constitution.

Acts 1953, c. 147; § I et seq.; Const. art. 3, §~ 9,

10; U.S.C.A.Const. Amend. 14. State ex rel.

McMillion v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional Law ~ 4416; Mu

nicipal Corporations ~ 408(1)

2. Takings
Public service district’s requiring property

owner to connect onto its sewer system and to

abandon private sewer system located on prop

erty was not a taking of private property with

out just compensation. Const. Art. 3, § 9;

Code, 16—13A--9; U.S.C.A. Const.Amend. 5.

Kingmill Valley Public Service Dist. v. River-

Library References

C.J.S. Gas §~ 64, 84 to 85.

C.J.S. Municipal Corporations § 1535.

C.J.S. Waters §~ 483, 666 to 732.

Motes of Decisions
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view Estates Mobile Home Park, Inc., 1989, 386

S.E.2d 483, 182 W.Va. 116. Eminent Domain

~ 2.18

Statute providing that private property may

be taken or damaged for a number of specified

purposes amounts to legislative declaration of

public purposes within meaning of laws, and it

is a judicial question whether such declaration

is consonant with organic law. Acts 1949, c.

59; Const. art. 3, § 9. State ex rd. McMillion

v. Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.

Constitutional Law ~ 2510

3, Public service district liens

Public service district liens must be docketed

to be enforceable against purchaser of property
for valuable consideration, without notice.

Code, 16—13A—9, 38—bC—i. McClung Invest

ments, Inc. v. Green Valley Community Public

Service Dist., 1997, 485 S.E.2d 434, 199 W.Va.

490. Gas €~ 14.6; Municipal Corporations
712(7); Waters And Water Courses €~ 203(14)

Public serviáe district’s failure to docket no

tice of lien prior to date purchaser recorded

deed of trust prevented district from enforcing
sewer lien against purchaser. Code, 16—1 3A—9,
38-IOC—1. McClung Investments, Inc. v. Green

Valley Community Public Service Dist., 1997,
485 S.E.2d 434, 199 W.Va. 490. Municipal
Corporations ~ 7 12(7)

If owner, tenant or occupant of garage apart

ment did not receive notice that public service

district’s sewer facilities were available for

apartment, district would have been without

statutory authority to impose charges and a lien

against apartment for sewer services, though
the apartment was on a lot containing another

dwelling which was properly subject to sewer

service charges. Code, 16—l3A--9, 16—13A—21.

Rhodes v. Maiden Public Service Dist., 1983,
301 S.E.2d 601, 171 W.Va. 645. Municipal
Corporations ~- 712(7)

Statute authorizing creation of public service

districts confers upon public service board au

thoçity to create mortgage lien on the property
of public service district, and action of legisla
ture conferring such authority was within the

legislature’s power. Acts 1953, c. 147; Const.

art. 10, § 8. State cx rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Munici

§ 16—13A—9a

pal Corporations ~ 222; Municipal Corpora
tions -‘ 225(1)

4. Rates and charges for service

Statute clearly and unambiguously gives Pub
lic Service Commission (PSC) power to reduce

or increase utility rates whenever it finds that

existing rate is unjust, unreasonable, insuffi

cient, or unjustly discriminatory or otherwise in

violation of any provision of legislation govern

ing Commission. Code, 24—1—1 et seq., 24—2—3.

State cx rd. Water Development Authority v.

Northern Wayne County Public Service Dist.,

1995, 464 S.E.2d 777, 195 W.Va. 135. Public

Utilities ~ 123

Corporations holding sewer revenue bonds of

public service district, a public corporation and

political subdivision of state, had right by man
damus to enforce and compel district and mem

bers of the Public Service Board to establish,

charge and collect rates for services rendered

by district sufficient to provide for all operation
al and maintenance expenses, to pay, when due,

principal and interest of revenue bonds issued

by district, and to file tariffs reflecting such

charges with Public Service Commission.

.Code, 16—13A—l et seq., l6—13A--9, 16—13A—I0,

16—13A—13, 16—l3A—17. State cx rd. Allstate

Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207. Mandamus ~ 110

Duty imposed on public service district, a

public corporation and political subdivision of

state, to establish rates and charges sufficient to

pay cost of maintenance, operation and depreci
ation of properties of district and principal of

and interest on all bonds issued by district is

nondiscretionary duty which may be enforced

by mandamus. Code, l6—13A—9. State cx rd.

Allstate Ins. Co. v. Union Public Service Dist.,

1966, 151 S.E.2d 102, 151 W.Va. 207. Manda

mus ~ 80

5. Notice of availability of sewer service

Issue of fact as to whether owner or tenant

had received notice that public service district’s

sewer services were available for garage apart

ment, so as to allow imposition of sewer service

charges and a lien against apartment, was not

appropriate for resolution in mandamus pro

ceeding. Code, l6—13A—9, 16—13A—21. Rhodes

v. Malden Public Service Dist., 1983, 301

S.E.2d 601, 171 W.Va. 645. Mandamus ~ 174

.

.

I
S

§ 16—1 3A—9a. Limitations with respect to foreclosure

No public service district shall foreclose upon the premises served by. such
district for delinquent fees, rates or charges for which a lien is authorized by
sections nine or nineteen of this article except through the bringing and

maintenance of a civil action for such purpose brought in the circuit court of

the county wherein the district lies. In every such action, the court shall be

required to make a finding based upon the evidence and facts presented that
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§ 16—13A—9a PUBLIC HEALTI-I

the district prior to the bringing of such action had exhausted all other
remedies for the collection of debts with respect to such delinquencies. In no

event shall foreclosure procedures be instituted by any such district or on its

behalf unless such delinquency had been in existence or continued for a period
of two years from the date of the first such delinquency for which foreclosure is

being sought.

Acts 1982, c. 74.

C.J.S. Gas §~ 64, 84 to 85.

C.J.S. Municipal Corporations § 1535.

CJ.S. Waters §~ 483, 666 to 732.

§ 16—13A—1O. Budget

The board shall establish the beginning and ending of its fiscal year, which

period shall constitute its budget year, and at least thirty days prior to the

beginning of the first full fiscal year after the creation of the district and

annually thereafter the general manager shall prepare and submit to the board

a tentative budget which shall include all operation and maintenance expenses,

payments to a capital replacement account and bond payment schedules for the

ensuing fiscal year. Such tentative budget shall be considered by the board,
and, subject to any revisions or amendments that may be determined by the

board, shall be adopted as the budget for the ensuing fiscal year. Upon
adoption of the budget, a copy of the budget shall be forwarded to the county
commission. No expenditures for operation and maintenance expenses in

excess of the budget shall be made during such fiscal year unless unanimously
authorized and directed by the board.

Acts 1953, c. 147; Acts 1.98 1, c. 124.

Counties ~154.5.

Municipal Corporations ~879.

Westlaw Topic N,os. 104, 268.

by district sufficient to provide for all operation~
al and maintenance expenses, to pay, wlien due,

1 In eneral principal and interest of revenue bonds issued

Corporations holding sewer revenue bonds of by district, and to file tariffs reflecting such

public service district, a public corporation and charges with Public Service Commission.

political subdivision of state, had right by man-
Code, 16—13A--l et seq., 16—13A—9, 16—l3A—lO,

damus to enforce and compel district and mem- 16—1 3A—l 3, 16—1 3A—1 7. State ex rel. Allstate

bers of the Public Service Board to establish, Ins. Co. v. Union Public Service Dist., 1966, 151

charge and collect rates for services rendered S.E.2d 102, 151 W.Va. 207. Mandamus €~ 110

§ 16—13A—1 1. Accounts; audit

Library References

Gas €~14.6.

Municipal Corporations O~’712.

Waters and Water Courses ~203.

Westlaw Topic Nos. 190, 268, 405.

In general 1

Library References

C.J.S. Municipal Corporations §~ 1621 to

1622.

Notes of Decisions

The general manager, under direction of the board, shall install and maintain

a proper system of accounts, in accordance .with all rules, regulations or orders
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§ 16—13A--12

pertaining thereto by the public service commission, showing receipts from

operation and application of the same, and the board shall at least once a year

cause such accounts to be properly audited: Provided, That such audit may be

any audit by an independent public accountant completed within one year of

the time required for the submission of the report: Provided, however, That if

the district is required to have its books, records and accounts audited annually

by an independent certified public accountant as a result of any covenant in any

board resolution or bond instrument, a copy of such audit may be submitted in

satisfaction of the ‘requirements of this section, and is hereby found, declared

and determined to be sufficient to satisfy the requirements of article nine,

chapter six of this code pertaining to the annual audit report by the state tax

commission. A copy of the audit shall be forwarded within thirty days of

submission to the county commission and to the ‘public service commission.

The treasurer of each public service district shall keep and preserve all

financial records of the public service district for ten years, and shall at all

times have such records readily available for public inspection. At the end of

his term of office, the treasurer of each public service district shall promptly
deliver all financial records of the public service district to his successor in

office. Any treasurer ‘of a public service district who knowingly or willfully
violates any provision of this section is guilty of a misdemeanor, and shall be

fined ~not less than one hundred dollars nor more than five hundred dollars or

imprisoned in the county jail not more than ten days, or both.

Acts 1953, c. 147; Acts 1981, c. 124; Acts 1986, c. 81.

Counties €~154.5.

Municipal Corporations ~879.
Westlaw Topic Nos. 104, 268.

Library References

C.J.S. Municipal Corporations §~ 1621 to

1622.

§ 1 6—13A—12. Disbursement of district funds

No money may be paid out by a district except upon an order signed by the

chairman and secretary of such board, or such other person or persons

authorized by the chairman or secretary, as the case may be, to sign such

orders on their behalf. Each order for the payment of money shall specify the

purposes for which the amount thereof is to be paid, with sufficient clearness to

indicate the purpose for which the order is issued, and there shall be endorsed

thereon the name of the particular fund out of which it is payable ‘and it shall

be payable from the fund constituted for such purpose, and no other. All such

orders shall be reflected in the minutes of the next meeting of the board.

Acts 1953, c. 147; Acts 1981, c. 124.

Counties ~158.

Municipal corporations ~883.
Westlaw Topic Nos. 104, 268.

Library References

C.J.S. Counties § 198.

C.J.S. Municipal Corporations §~ 1626, 1635.
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§ 16—13A--13. Revenue bonds

PUBLIC HEALTH

For constructing or acquiring any public service properties for the authorized

purposes of the district, or necessary or incidental thereto, and for constructing
improvements and extensions thereto, and also for reimbursing or paying the

costs and expenses of creating the district, the board of any such district is

hereby authorized to borrow money from time to time and in éviçlence thereof
issue the bonds of such district, payable solely from the revenues derived frorx~
the operation of the public service properties under control of the district.

Such bonds may be issued in one or more series, may bear such date or dates,.
may mature at such time or times not exceeding forty years from their

respective dates, may bear interest at such rate or rates not exceeding eighteen.
percent per annum payable at such times, may be in such form, may carry such

registration privileges, may be executed in such manner, may be payable at

such place or places, may be subject to such •terms of redemption with or

without premium, may be declared or become due before maturity date thereof,

may be authenticated in any, manner, and upon compliance with such condi

tions, and may contain such terms and covenants as may be provided ‘by
resolution or resolutions of the board. Notwithstandjng the form or tenor.

thereof, and in the absence of any express recital on the face thereof, that the

bond is nonnegotiable, all such bonds shall be, and shall be treated as,~

negotiable instruments for all purposes. Bonds bearing the signatures of

officers in office on the date of the signing thereof shall be valid and binding for

all purposes notwithstanding that before the delivery thereof any or all of the

persons whose signatures appear thereon shall have ceased to be such officers.

Notwithstanding the requirements or provisions of any other law, any such

bonds may be negotiated or sold in such manner and at such time or times as is

found by the board to be most advantageous, and all such bonds may be sold at

such price that the interest cost of the proceeds therefrom does not exceed

nineteen percent per annum, based on the average maturity of such bonds and

computed according to standard tables of bond values. Any resolution or

resolutions providing for the issuance of such bonds may contain such cove;

nants and restrictions upon the issuance of additional bonds thereafter as may

be deemed necessary or advisable for the assurance of the payment of the

bonds thereby authorized.

Acts 1953, c. 147; Acts 1970, c. 11; Acts 1970, c. 12; Acts 1970, 1st Ex: Sess., c. 2; Acts’

1980, c. 33; Acts 1981, 1st Ex. Sess., c. 2; Acts. 1989, c. 174.

counties €“174.

Municipal Corporations ~9l 1.

Westlaw Topic Nos. 104, 268.

Library References

1649.

C.3.S. Counties § 218.

C.J.S. Municipal Corporations §~ 1647 to
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I I.,, II I II

I. In general
Corporations holding sewer revenue bonds of

public service district, a public corporatiàn and

political subdivision ‘of state; had right by man
damus to enforce and compel district and mem

bers of the Public Service Board to establish,

charge and collect rates for services rendered

by district sufficient to provide for all operation
al and maintenance expenses, to pay, when due,

principal and interest of revenue bonds issued

by district, and to file tariffs reflecting such

charges with Public Service Commission.

Code, 16—13A—l et seq., 16—13A—9, 16—l3A--10,

16—13A—13, 16—13A—17. State ex rel. Mlstate

Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207... Mandamus ~ 110

Two acts amending same Code section in

same manner except as to, maximum interest

rate of bonds, enacted on’ same date at same

legislative session, and impossible to deteiniine

which passed after the other, that having lower

maximum interest rate will govern. 53 W.Va.

Op.Atty.Gen. 418 ‘(April 8, 1970) 1970 WL

116579. ‘

I

§ 16—13A—14~ Items included in cost of properties

The cost of any public service properties acquired under the provisions of this

article shall be deemed to include the cost of the acquisition or construction

thereof, the cost of all property rights, ‘easements and franchises deemed

necessary or convenient therefor and for the improvements and extensions

thereto; for stormwater systems and associated stormwater management pro

grams, those activities which include, but are not limited to, water quality
improvement activities necessary to comply with all federal and state require
ments; interest upon bonds prior,to and during construction or acquisition and

for six months after completion of construction or of acquisition of the improve
ments and extensions; engineering, fiscal agents and legal expenses; expenses

for estimates of cost and of revenues, expenses for plans, specifications and

surveys; other expenses necessary ,or incident to determining the feasibility or

practicability of the enterprise, administrative expense, and such other ex

penses as may be necessary or incident ‘to the financing herein authorized, and

the construction or acquisition of the properties and the placing of same in’

operation, and the performance of the things herein required or permitted, in

connection with any thereof.

Acts 1953, c. 147; Acts 2002, c. 272, éff. 90 days after March 9, 2002.

Counties ~l54.5.

Municipal Corporations ~879.
Westlaw Topic Nos. 104, 268.

Library References

C.J.S. Municipal Corporations §~ 1621 to

1622.

§ 16—13A—15. Bonds may be secured by trust indenture

In the discretion and at the option of the board such bonds may be secured

by a trust indenture by and between the district and a corporate trustee, which

may be a trust company or bank having powers of a trust company within or

without the State of West Virginia, but no such trust indenture shall convey,

mortgage or create any lien upon the public service properties or any part
thereof. The resolution authorizing the bonds and fixing the details thereof

may provide that such trust indenture may contain such provisions for protect

ing and enforcing the rights and remedies of bondholders as may be reasonable

PUBLIC SERVICE DISTRICTS

In general 1

Notes of Decisions

§ 16—13A—15
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and proper, not in violation of law, including covenants setting forth the duties
of the district and the members of its board and officers in relation to the

construction or acquisition of public service properties and the improvement,
extension, operation, repair, maintenance and insurance thereof, and the custo

dy, safeguarding and application of all moneys, and may provide that all or any

part of the construction work shall be contracted for, constructed and paid for,
under the supervision and approval of consulting engineers employed or

designated by the board and satisfactory to the original bond purchasers their

successors, assignees or nominees, who may be given the right to require the

security given by contractors and by any depository of the proceeds of bonds or

revenues of the public service properties or other money pertaining thereto be

satisfactory to such purchasers, their successors, assignees or nominees. Such

indenture may set forth the rights and remedies of the bondholders and such:

trustee.

Acts 1953, c. 147.

Library References

,Counties €~1 83. C.J.S. Counties § 222.

Municipal Corporations ~950(15). C.J.S. Municipal Corporations §~ 1708 to

Westlaw Topic Nos. 104, 268. 1709.

United States Code Annotated

Trust Indenture Act of 1939, see 15 U.S.C~A. § 77aaa et seq.

§ 16—13A—16. Sinking fund for revenue bonds

At or before the time of the issuance of any, bonds under this article the board

shall by resolution or in the trust indenture provide for the creation of a sinking
fund and for monthly payments into such fund from the revenues of the public.
service properties operated by the district such sums in excess of the cost of

maintenance and operation of such properties as will be sufficient to pay the

accruing interest and retire the bonds at or before the time each will respective

ly become due and to establish and maintain reserves therefor. All sums which

are or should be, in accordance with such provisions, paid into such sinking
fund shall be used solely for payment of interest and for the retirement of such
bonds at or prior to maturity as may be provided or required by such

resolutions.

Acts 1953, c. 147.

Library References

Counties ~186.5. C.J.S. Municipal Corporations §~ 1704 to

Municipal Corporations €~95 1. 1705.

Westlaw Topic Nos. 104, 268.
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§ 16—13A—17

1 6—13A—1 7. Collection, etc., of revenues and enforcement of covenants;

default; suit, etc., by bondholder or trustee to compel
performance of duties; appointment and powers of receiv

The board of any such district shall have power to insert enforceable

provisions in any resolution authorizing the issuance of bonds relating to the

collection, custody and application of revenues of the district from the opera

tion of the public service properties under its control and to the enforcement of

the covenants and undertakings of the district. In the event there shall be

default in the sinking fund provisions aforesaid or in the payment of the

principal or interest on any of such bonds or, in the event the district or its

board or any of its officers, agents or employees, shall fail or refuse to comply
with the provisions of this article, or shall default in any covenant or agreement

made with respect to the issuance of such bonds or offered as security therefor,

then any holder or holders of such bonds and any such trustee under the trust

indenture, if there be one, shall have the right by suit, action, mandamus or

other proceeding instituted in the circuit Court for the county or any of the

counties wherein the district extends, or in any other court of competent

jurisdiction, to enforce and compel performance of all duties required by this

article or undertaken by the district in connection with the issuance of such

bonds, and upon application of any such holder or holders, or such trustee,

such court shall, upon proof of such defaults, appoint a receiver for the affairs

of the district and its properties, which receiver so appointed shall forthwith

directly, or by his agents and attorneys, enter into and upon and take posses

sion of the affairs of the district and each and every part thereof, and hold, use,

operate, manage and control the same, and in the name of the district exercise

all of the rights and powers of such district as shall be deemed expedient, and

such receiver shall have power and authority to collect and receive all revenues

and apply same in such manner as the court shall direct. Whenever the default

causing the appointment of such receiver shall have been cleared and fully

discharged and all other defaults shall have been cured, the court may in its

discretion and after such notice and hearing as it deems reasonable and proper

direct the receiver to surrender possession of the affairs of the district to its

board. Such receiver so appointed shall have no power to sell, assign,

mortgage, or otherwise dispose of any assets of the district except as hereinbe

fore provided:

Acts 1953, c. 147.

Counties ~188.

Municipal Corporations ~937, 955.

Westlaw Topic Nos. 104, 268.

PUBLIC SERVICE DISTRICTS
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Library References

C.J.S. Counties § 226.

C.J.S. Municipal Corporations §~ 1707, 1711.
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§ 16—13A—18. Operating contracts

The board may enter into contracts or agreements with any persons, firms or

corporations for the operation and management of the public service properties
within the district, or any part thereof, for such period of time and under such

terms and conditions as shall be agreed upon between the board and such

persons, firms or corporations. The board shall have power to provide in the

resolution authorizing the issuance of bonds, or in any trust indenture securing
such bonds, that such contracts or agreemerits shall be valid and binding upon

the district as long as any of said bonds, or interest thereon, are outstanding
and unpaid.

Acts 1953, c. 147.

§ 16—1 3A—1 8a. Sale, lease or rental of water, sewer, stormwater or gas

system by district; distribution of proceeds

In any case where a public service district owns a water, sewer, stormwater

or gas system, and a majority of not less than sixty percent of the members of.

the public service board thereof deem it for the. best interests of the district to

sell, lease or rent such water, sewer, stormwater or gas system to any munici-;.

pality or privately-owned water, sewer, stormwater or gas system, or to any

water, sewer, stormwater or gas system owned by an adjacent public service

district, the board may so sell, lease or rent such water, sewer, stormwater pr

gas system upon such terms and conditions as said board, in its discretion,~
considers in the best interests of the district: Provided, That such sale, leasing
or rental may be made only upon: (1) The publication of notice of a hearing
before the board of the public service district, as a Class I legal advertisement

in compliance with the provisions of article three, chapter fifty-nine of this

code, in a newspaper published and of general circulation in the county or

counties wherein the district is located, such publication to be made not earlier

than twenty days and not later than seven days prior to the hearing; ~

approval by the county commission or commissions of the county or counties in

which the district operates; and (3) approval by the public service commission

of West Virginia.
618

§ 16—13A—17

Notes of Decisions

PUBLIC HEALTH

In general 1

1. In general
Corporations holding sewer revenue bonds of

public service district, a public corporation and

political subdivision of state, had right by man
damus to enforce and compel district and mem

bers of the Public Service Board to establish,

charge and collect rates for services rendered

by district sufficient to provide for all operation~
al and maintenance expenses, to pay, when due,
principal and interest of revenue bonds issued

by district, and to file tariffs reflecting such

charges with Public Service Commission.
Code, 16-.-13A—l et seq., 16—l3A—9, 16—13A—l0,
l6—13A—13, 16—13A—17. State ex rel. Allstate
Ins. Co. v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207. Mandamus €~ 110

Counties ‘n~’i 14.

Municipal Corporations €~‘328.

Westlaw Topic Nos. 104, 268.

Library References

C.J.S. Counties § 161.

C.J.S. Municipal Corporations §~ 1027 to

1029.



pUBLIC SERVICE DISTRICTS

In the event of any such sale, the proceeds thereof, if any, remaining after

payment of all outstanding bonds and other obligations of the district, shall be

ratably distributed to any persons who have made contributions in aid of

construction of such water, sewer, stormwater or gas system, such distribution

not to exceed the actual amount of any such contribution, without interest, and

any balance of funds thereafter remaining shall be paid to the county commis

sion of the county in which the major portion of such water, sewer, stormwater

or gas system is located to be placed in the general funds of such county

commission.

Acts 1963,c. 75; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1997, c. 160, eff. 90 days after

April 10, 1997; Acts 2002, c. 272, eff. 90 days after March 9, 2002.

Library References

C.J.S. Counties § 147.

C.J.S. Municipal Corporations §~ 882

§ 16—1 3A—I 9. Statutory mortgage lien created; foreclosure thereof

to 892.

•

There shall be and is hereby created a statutory mortgage lien upon such

public service properties of the district, which shall exist in favor of the holders

of bonds hereby authorized to ~e issued, and each of them, and the coupons

attached to said bonds, and such public service properties shall remain subject
to such statutory mortgage lien until payment in full of all principa,l of. and

interest on such bonds. Any holder of such bonds, of any coupons att~ched
thereto, may, either at law or in equity, enforce said statutory mortgage lien

conferred hereby and upon default in the payment of the principal of or interest

on said bonds, may foreclose such statutory mortgage lien in the manner now

provided by the laws of the State of West Virginia for the foreclosure of

mortgages on real property.

Acts 1953, c. 147.

Counties €~‘188.

Municipal Corporations ~937, 955.

Westlaw Topic Nos. 104, 268.

1. In general
Statute authorizing creation of public service

districts confers upon public service board au

thority to create mortgage lien on the property

§ 16—13A—20. Refunding revenue bonds

of public service district, and action of legisla
ture conferring such authority was within the

legislature’s power. Acts 1953, c. 147; Const.

art. 10, § 8. State ex rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va. 233. Munici

pal Corporations €~ 222; Municipal Corpora-,
tions ~ 225(1)

The board of any district having issued bonds under the provisions of this

article is hereby empowered thereafter by resolution to issue refunding bonds

of such district for the purpose of retiring or refinancing such outstanding

§ 16—13A--20
•

••‘

Counties €~‘1 10.

Municipal Corporations €~225.

Westlaw Topic Nos. 104, 268.’

In general 1

Library References

C.J.S. Counties § 226.

C.J.S. Municipal Corporations §~ 1707, 1711.
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bonds, together with any unpaid interest thereon~ and redemption premium
thereunto appertaining and all of the provisions of this article relating to the.
issuance, security and payment of bonds shall be applicable to such refunding
bonds, subject, however, to the provisions of the proceedings which authorized
the issuance of the bonds to be so refunded.

Acts 1953, c. 147.

counties €~‘175.

Municipal Corporations ~913.
Westlaw Topic Nos. 104, 268.

Library References

c.j.s. counties § 218.

C.j.S. Municipal Corporations §~ 1647 to

1648, 1651.

§ 16—1 3A—2 1. Complete authority of article; liberal construction; district
to be public instrumentality; tax exemption

This article is full and complete authority for the creation of public service

districts and for carrying out the powers and duties of same as herein provided.
The provisions of this article shall be liberally construed to accomplish its:

purpose and no procedure or proceedings, notices, consents or approvals, are

required in connection therewith except as may be prescribed by this article:

Provided, That all functions, powers and dutie’s of the public service comnii~
sion of West Virginia, the bureau of public health, the division of environmental

protection and the environmental quality board remain unaffected by this~

article. Every district organized, consolidated, merged or expanded under this
article is a public instrumentality created and functioning in the interest and for
the benefit of the public, and its property and income and any bonds issued b~
it are exempt from taxation by the state of West Virginia, and the other taxing
bodies of the state: Provided, however, That the board of any such district may
use and apply any of its available revenues and income for the payment of what’

such board determines to be tax or license fee equivalents to any local taxing’
body and in any proceedings for the issuance of bonds of such district may

reserve the right to annually pay a fixed or computable sum to such taxing
bodies as such tax or license fee equivalent.

Acts 1953, c. 147; Acts 1986, c. 81; Acts 1994, c. 61.

Counties €~18.

Municipal Corporations ~‘5.

Taxation ~2316, 3519.

In general 2

Validity 1

1. Validity
Statute authorizing creation of public service

districts violates no provision of State Constitu

tion, nor is it violative of Fourteenth Amend

ment to United States Constitution. Act 1953,

Westlaw Topic Nos. 104, 268, 371.

C.J.S. Counties § 31.

C.J.S. Municipal Corporations § 11.

c. 147; U.S.C.A.Const. Amend. 14. State ex rel.

McMillion v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional Law ~ 4056; Mu

nicipal Corporations €~ 4

Statute authorizing creation of public servicé~
districts does not, in so far as it requires County
Court to define territory to be included in public
service district and appoint a board to govern’
same in first instance, involve unconstitutional

Library References

Notes of Decisions
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§ 16—1 3A—22. Validation of prior acts and proceedings of county courts for

creation of districts, inclusion of additional territory, and

appointment of members of district boards

All acts and proceedings taken by any county court of this State purporting to

have been carried out under the provisions of this article which have been

taken, prior to the date this section takes effect, for the purpose of creating

public service districts or for the purpose of subsequent inclusion of additional

territory to existing public service districts, after notice published by any such

county court having territorial jurisdiction thereof of its intention to include

such additional territory after hearing thereon, are hereby validated, ratified,

approved and confirmed notwithstanding any other lack of power (other than

constitutional) of any such county court to create such public service districts

or to include additional territory to existing public service districts or irregular
ities (other than constitutional) in such proceedings, relating to the appoint
ment and qualification of more than three members to the board of any such

public service district or the subsequent appointment of successors of any or all

of such members, notwithstanding that no city, incorporated town or other

municipal corporation having a population in excess of three thousand is

included within the district, and the appointment and qualification of such

members, and further including any irregularities in the petition for the

creation of any public service district, irregularities in the description of the

area embraced by such district, and irregularities in the notice and publication
of notice for the hearing creating such district, prior to the date this section

takes effect, is hereby validated, ratified, approved and confirmed; and, further,
in such cases where more than three members of the board of such districts

have been so appointed prior to the date this section takes effect then such

county court• shall appoint, and they are hereby authorized and empowered to

appoint, successors to such members in the manner as otherwise provided by
this article.

Acts 1958,.c. 14; Acts 1960, c. 19:

W.Va. Const., art. IX, S 9, redesignated the office of the county court

as county commission.

§ 16—13A—22

1955, 89 S.E.2d 693, 141 W.Va. 233. Munici

pal Corporations -‘ 222; Municipal Corpora
tions €“ 225(1)

Title of act authorizing creation of public ser

vice districts in connection with acquisition,
construction, maintenance, operation, improve
ment and extension of properties supplying wa
ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional

requirements. Acts 1953, c. 147; Const. art. 6,
§ 30. State ex rel. McMillion v. Stahl, 1955, 89

S.E.2d 693, 141 W.Va. 233. Statutes ~ 123(3);
Statutes ~ 123(5)

pUBLIC SERVICE DISTRICTS

~ ~e1egati0fl of judicial functions to the County

~ Court, Acts 1953, c. 147; Const. art. 8, § 24.

• state ex rel. McMillion v. Stahl, 1955, 89 S.E.2d

~ 693, 141 W.Va. 233. Constitutional Law _‘

~ 2355; Municipal Corporations ~ 4

~ 2. In general
~ Statute authorizing creation of public service

~ districts confers upon public service board au

thority to create mortgage lien on the property

;k~ of public service district, and action of legisla
ture conferring such authority was within the

legislature’s power. Acts 1953, c. 147; Const.

art. 10, § 8. State cx ret. McMillion v. Stahl,
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Library References

Counties ~18. C.J.S. Counties § 31.

Municipal Corporations ~‘5. C.J.S. Municipal Corporations § 11.

Westlaw Topic Nos. 104, 268.

§ 16—1 3A—23. Validation of acts and proceedings of public service boards

All acts and proceedings taken by any public service board the members of

which were appointed, prior to the date this section takes effect, by any county
court of this State having territorial jurisdiction thereof,, are hereby validated,
ratified, approved and confirmed, as to defects and irregularities which may
otherwise exist on account of their appointment and qualification: Provided,
however, That nothing herein contained shall be construed to excuse a criminal

act.

Acts 1958, c. 14; Acts 1960, c. 19; Acts 1965, c. 134.

W.Va. Const., art. IX, § 9, redesignated the office of the county court

as county commission.

Library References

Counties €~47. C.J.S. Counties §~ 70 to 73.

Municipal Corporations ~166. C.J.S. Municipal Corporations §~ 369 to 371.’
Westlaw Topic Nos. 104, 268.

§ 16—13A---24. Acceptance of loans, grants or temporary advances

Any public service district created pursuant to the provisions of this article is

authorized and empowered to accept loans or grants and procure loans or

temporary advances evidenced by notes or other negotiable instruments issued

in the manner, and subject to the privileges and limitations, set forth with’

respect to bonds authorized to be issued under the provisions of this article, for,
the purpose .of paying part or all of the cost of construction or acquisition of

water systems, sewage.. systems, stormwater systems or stormwater manage

ment systems or gas facilities, or all of these, and the other purposes herein

authorized, from any authorized agency or from the United States of America

or any federal or. public agency or department of the United States or any.

private agency, corporation or individual, which loans or temporary advances,

including the interest thereon, may be repaid out of the proceeds of the bonds

authorized to be issued under the provisions of this article, the revenues of the

said water system, sewage system, stormwater system .or associated stormwater

management system or gas facilities,, or grants to the public service district:

from any authorized agency or from the United States o’f .America or any

federal or public agency or department of the United States or fro’rn any private

agency, corpoi~ation or individual or frOm any combination’ of such sources of

payment, and to enter into the necessary contracts and agreements to carry out

the purposes hereof with any authorized agency or the United States of

America or any federal or public agency or department of the United States, or

with any private agency, corporation or individual. Any other provisions of this

article to the contrary notwithstanding, interest on any such loans or temporary
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Library References

C.J.S. Counties §~ 185, 187.

C.J.S. Municipal Corporations
1585, 1587.

Notes of Decisions

§ 16—13A—25.’ Borrowing and bond issuance; procedure

(a) Notwithstanding any other provisions of this article to the contrary, a

public service district may not, borrow money, enter into contracts for the

provision of engineering, design or feasibility studies, issue or contract to issue

revenue bonds or exercise any of the powers conferred by the provisions of

section thirteen, twenty or twenty-four of this article without the prior consent

and approval of the Public Service Commission: Provided, That approval of

funding set forth in section eleven, article two, chapter twenty-four of this code

or this section is not required if the funding is for a project which has received

a certificate of public convenience and necessity after the eighth day of July,
two thousand five, from the commission and where the cost of the project
changes but the change does not affect the rates established for the project.

(b) The Public Service Commission may waive the provision of prior consent

and approval for entering into contracts for engineering, design or feasibility
studies pursuant to this section for good cause shown which is evidenced by the

public service district filing a request for waiver of this section stated in a letter

directed to the commission with a brief description of the project, a verified

statement by the board members that the public service district has complied
with chapter five-g of this code, and further explanation of ability to evaluate

their own engineering contract, including, but not limited to:

(1) Experience with the same engineering firm; or

(2) Completion of a construction project requiring engineering services. The

district shall also forward an executed copy of the engineering contract to the

commission after receiving approval of the waiver.

(c) An engineering contract that meets one or more of the following criteria

is exempt from the waiver or approval requirements:

(1) A contract with a public service district that is a Class A utility on the first

day of April, two thousand three, or subsequently becomes a Class A utility as

defined by.commission rule;

pUBLIC SERVICE DISTRICTS § 16-.13A—25

advances may be paid from the proceeds thereof until the maturity of such

notes or other negotiable instrument.

Acts 1958, c. 14; Acts. 1980, c. 60; Acts 1981, c. 124; Acts 1986, c. 118; Acts 2002, c.

272, eff. 90 days after March 9, 2002.

Counties ~149.

Municipal Corporations ~864(3).

Westlaw Topic Nos. 104, 268.

In general 1

1. In general ‘

The borrowing by PSD’s of money from coun

ties and/or municipalities, as evidenced by a

§~ 1583 to

note, is permissible borrowing under this sec

tion. 62 W.Va. Op.Atty.Gen. 27 (May 6, 1988)
1988 WL 483331.
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(2) A contract with a public service district that does not require borrowing
and that can be paid out of existing rates;

(3) A contract where the payment of engineering fees are contingent Upon
the receipt of funding, and commission approval of the funding, to Construct
the project which is the subject of the contract; or

(4) A contract that does not exceed fifteen thousand dollars.

(d) Requests for approval or waivers of engineering contracts shall be
deemed granted thirty days after the filing date unless the staff of the Public
Service Commission or a party files an objection to the request. If an objection
is filed, the Public Service Commission shall issue its decision within one

hundred twenty days of the filing date. In the event objection is received to a

request for a waiver, the application shall be considered a request for waiver as

well as a request for approval in the event a waiver is not appropriate.

(e) Unless the properties to be constructed or acquired represent ordinary
extensions or repairs of existing systems in the usual course of business, a

public service district must first obtain a certificate of public convenience and

necessity from the Public Service Commission in accordance with the provision
of chapter twenty-four of this code when a public service district is seeking to

acquire or construct public service property.

Acts 1969, 1st Ex. Sess., c. 6; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1996, C. 213, eff.

90 days after March 9, 1996; Acts 1997, c. 159, eff. 90 days after April 12, 1997; Acts

2003, c. 184, eff. 90 days after March 7, 2003; Acts 2005, c. 193, eff. 90 days after April
9, 2005; Acts 2006, c. 190, eff. 90 days after March 10, 2006.

Library References

Counties ~1 14. C.J.S. Counties § 161.

Municipal Corporations ~270. C.J.S. Public Utilities §~ 26 to 32, 159 to 167,
Public Utilities ~145. 169 to 171, 177 to 178.
Westlaw Topic Nos. 104, 268, 317A.

Research References

ALR Library
101 ALR 5th 287, Remedies for Sewage Treat

ment Plant Alleged or Deemed to be Nui

sance.

Notes of Decisions

In general 1 environmentally sound. Code, 1 6—i 3A—25

Certificate of public convenience and necessity 24—2—11, 24—2—1.1(a). Sexton v. Public Service

2 Com’n, 1992, 423 S.E.2d 914, 188 W.Va. 305

Municipal Corporations -. 708

1. In general
Proposed sewage treatment project complied

2. Certificate of public convenience and neces

with buffer zone requirements where all parties sit3’

acknowledged that distance of proposed sewage Public Service district must obtain certificate

lagoons from property owners’ home was fur- of public convenience and necessity before it

ther than minimum buffer-zone requirement of can acquire or construct public service proper
300 feet; Public Service Commission relied on ty. Code, 16—13A—25. Sexton v. Public Service

ample evidence in record to support claim that Com’n, 1992, 423 S.E.2d 914, 188 W.Va. 305

proposed location was both cost-effective and Public Utilities ~ 113
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ARTICLE 15A

WEST VIRGINIA INFRASTRUCTURE AND

JOBS DEVELOPMENT COUNCIL

Section

31_i 5A—i. Short title.

31—i 5A—2. Definitions.

31—i 5A—3. West Virginia infrastructure and jobs development council continued;
members of council; staff of council.

31—i 5A—4. Development of guidelines and preliminary application for funding assis

tance.

31—1 5A—5. Requirements for project funding assistance; review of project preliminary
applications by council.

31—i 5A—6. Powers, duties and responsibilities of the council generally; comprehen
sive assessment.

31—1 5A—7. Current and prospective planning; roads and highways; report to division

of highways.
3 i—15A—8. Exemption of certain emergency projects from certificate of public conve

nience and necessity requirements; review of certain emergency pro

jects by public service commission; and exemption for North Fork

Hughes River watershed project.
31—15A—9. Iiifrastructure fund; deposits in fund; disbursements to provide loans,

loan guarantees, grants and other assistance; loans, loan guarantees,

grants and other assistance shall be subject to assistance agreements.
3 1—i 5A—1 0. Recommendations by council for expenditures of funds by loan, grant or

for engineering assistance.

31—i 5A—i 1. Reservation of funds for projects and infrastructure projects.
31—i 5A—1 2. Additional powers of water development authority.
31—1 5A—1 3. Prohibition on funds inuring to the benefit of or being distributable to

water development board; transactions between the water development
board and officers having certain interests in such transactions.

31—15A—14. Termination or dissolution.

3l-.J5A—15. Projects not to be considered public improvements; competitive bid re

quirements.
31—i 5A—16. Dedication of severance tax proceeds.
3 l—15A—i 7. Water development authority empowered to issue infrastructure revenue

bonds and refunding bonds; creation of infrastructure revenue debt

•
service fund; funding of infrastructure revenue debt service fund; re

• quirements and manner of such issuance.

31—1 5A—1 8. Trustee for holders of infrastructure revenue bonds; contents of trust

agreement.
3 l.~i 5A—1 9. Legal remedies of infrastructure revenue bondholders or noteholders and

trustees.

31—15A--20. Infrastructure revenue bonds lawful investments.

31—i 5A—2 1. Purchase and cancellation of infrastructure revenue bonds.
31—1 5A—22. Refunding revenue bonds.
3 l—15A—23. Infrastructure revenue bonds not debt of state, county, municipality or any

political subdivision.
31-.15A—24. Infrastructure revenue bonds exempt from taxation.

§ .31—15A--i Short title

.~This article shall be known and may be cited as the “West Virginia Infra

S~ucture and Jobs Development Act.”

Acts 1994, lst1Ex. Sess., c. 26.
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§ 31—15A--2 CORPORATIONS

§ 31—1 5A—2. Definitions

For purposes of this article:

(a) “Bond” or “infrastructure revenue bond” means a revenue bond, note, or

other obligation issued by the water development authority pursuant to this

article, including bonds to refund such bonds and notes to renew such notes,

and notes in anticipation of and payable from the proceeds of such bonds.

(b) “Code” means the code of West Virginia, one thousand nine hundred

thirty-one, as amended;

(c) “Cost” means, as applied to any project to be financed, in whole or in

part, with infrastructure revenues or funds otherwise provided pursuant to this

article, the cost of planning, acquisition, improvement and construction of the

project; the cost of preliminary design and analysis, surveys, borings; the cost

of environmental, financial, market and engineering feasibility studies, assess

ments, applications, approvals, submissions or clearances; the cost of prepara
tion of plans and specifications and other engineering services; the cost of

acquisition of all land, rights-of-way, property rights, easements, franchise

rights and any other interests required for the acquisition, repair, improvement
or construction of the project; the cost of demolishing or removing any

buildings or structures on land so acquired, including the cost of acquiring any

lands to which buildings or structures may be moved; the cost of excavation,

grading, shaping or treatment of earth, demolishing or removing any buildings
or structures; the cost of constructing any buildings or other improvements;
the cost of all pumps, tanks, vehicles, apparatus and other machinery, furnish

ings and equipment; loan or origination fees and all finance charges and

interest incurred prior to and during the construction and for no more than six

months after completion of construction; the cost of all legal services and

expenses; the cost of all plans, specifications, surveys and estimates of cost; all

working capital and other expenses necessary or incident to determining the

feasibility or practicability of acquiring, repairing, improving or constructing

any project; the cost of placing any project in operation; and all other costs

and expenses of any kind or nature incurred or to be incurred by the project

sponsor developing the project that are reasonable and necessary for carrying
out all works and undertakings necessary or incident to the accomplishment of

any project: Provided, That costs shall not include any amounts related to the

ongoing operations of the owner or operator, depreciation thereof or any other

cost which the council or the water development authority has not determined

to be consistent with the purposes and objectives of this article;

(d) “Council” means the West Virginia infrastructure and jobs development
council created in section three of this article;

(e) “Division of environmental protection” means the division of environ

mental protection established under article one, chapter twenty-two of this

code, or any successor to all or any substantial part of its powers and duties;

(1) “Division of health” means the division of health created in article one,

chapter sixteen of this code, or any successor to all or any substantial part of its

powers and duties;
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INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL § 31—1SA—2

(g) “Economic development authority” means the economic development
authority established under article fifteen, chapter thirty-one of the code, or any

successor to all or any substantial part of its powers and duties;

(h) “Emergency project” means a project which the council has determined:

(1) Is essential to the immediate economic development of an area of the state;

and

(2) will not likely be developed in that area if construction of the project is

not commenced immediately;

(i) “Governmental agency” means any county; municipality; watershed im

provement district; assessment district; soil conservation district; sanitary
district; public service district; drainage district; regional governmental au

thority and any other state governmental agency, entity, political subdivision or

public corporation or agency authorized to acquire, construct or operate water

or wastewater facilities or infrastructure projects;

(j) “Housing development fund” means the West Virginia housing develop
ment fund established under article eighteen of this chapter, or any successor

to all or any substantial part of its powers and duties;

(k) “Infrastructure fund” means the West Virginia infrastructure fund creat

ed and established in section nine of this article;

(1) “infrastructure project” means a project in the state which the council

determines is likely to foster and enhance economic growth and development in

the area of the state in which the project is developed, for commercial,

industrial, community improvement or preservation or other proper purposes,

including, without limitation, tourism and recreational housing, land, air or

water transportation facilities and bridges, industrial or commercial projects
and facilities, mail order, warehouses, wholesale and retail sales facilities and

other real and personal properties, including facilities owned or leased by this

state or any other project sponsor, and includes, without limitation:

(1) the process of acquiring, holding, operating, planning, financing, demoli

tion, construction, improving, expanding, renovation, leasing or otherwise

disposing of the project or any part thereof or interest therein; and

(2) preparing land for construction and making, installing or constructing
improvements on the land, including water or wastewater facilities or any part

thereof, steam, gas, telephone and telecommunications and electric lines and

installations, roads, bridges, railroad spurs, buildings, docking and shipping
facilities, curbs, gutters, sidewalks, and drainage and flood control facilities,
whether on or off the site;

(m) “Infrastructure revenue” means all amounts appropriated by the Legisla
ture; all amounts deposited into the infrastructure fund; any amounts received,

directly or indirectly, from any source for the use of all or any part of any

project completed pursuant to this article; and any other amounts received by
the state treasurer, council or the water development authority for the purposes
of this article;

•

••

‘I
I
~f1~
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§ 31—15A—2 CORPORATIONS

(n) “Need of the project sponsors” means there is a public need for a project.
The council shall construe a population increase evidenced by the last two

decennial censuses in a county in which a project is proposed, as a factor

supporting the conclusion that a need exists for projects in that county.

(o) “Project” means any wastewater facility, water facility project or any

combination thereof, constructed or operated or to be constructed or operated

by a project sponsor;

(p) “Project sponsor” means any governmental agency or person, or any

combination thereof, including, but not limited to, any public utility, which

intends to plan, acquire, construct, improve or otherwise develop a project;

(q) “Public service commission” means the public service commission of

West Virginia created and established under section three, article one, chapter
twenty-four of this code, or any successor to all or any substantial part of its

powers and duties;

(r) “Person” means any individual, corporation, partnership, association,

limited liability company or any other form of business organization;

(s) “Public utility” means any person or persons, or association of persons,

however associated, whether incorporated or not, including, without limitation,

any governmental agency, operating a wastewater facility or water facility as a

public service, which is regulated by the public service commission as a public
utility under chapter twenty-four of this code or which is required to file its

tariff with the public service commission;

(t) “State development office” means the West Virginia development office

established under article two, chapter five-b of this code, or any successor to all

or any substantial part of its powers and duties;

(u) “State infrastructure agency” means the division of health, division of

environmental protection, housing development fund, public service commis

sion, state development office, water development authority, economic develop
ment authority and any other state agency, division, body, authority, commis

sion, instrumentality or entity which now or in the future receives applications
for the funding of, and provides funding or technical assistance to, the plan
ning, acquisition, construction or improvement of a project;

(v) “Waste water facility” means all facilities, land and equipment used for

or in connection with treating, neutralizing, disposing of, stabilizing, cooling,
segregating or holding waste water, including, without limitation, facilities for

the treatment and disposal of sewage, industrial wastes or other wastes,

wastewater, and the residue thereof; facilities for the temporary or permanent

impoundment of wastewater, both surface and underground; and sanitary
sewers or other collection systems, whether on the surface or underground,
designed to transport wastewater together with the equipment and furnishings
therefor or thereof and their appurtenances and systems, whether on the

surface or underground including force mains and pumping facilities therefor;

(w) “Water development authority” means the West Virginia water develop
ment authority continued pursuant to the provisions of article one, chapter
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twenty-two-c of this code, or any successor to all or any substantial part of its

powers and duties; and

(x) “Water facility” means all facilities, land and equipment used for or in

connection with the collection and/or storage of water, both surface and

underground, transportation of water, storage of water, treatment of water and

distribution of water all for the purpose of providing potable, sanitary water

suitable for human consumption and use.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—1 5A—3. West Virginia infrastructure and jobs development council

continued; members of council; staff of council

(a) The West Virginia infrastructure and jobs development council is hereby
continued. The council is a governmental instrumentality of the state. The

exercise by the council of the powers conferred by this article and the carrying
out of its purpose and duties shall be considered and held to be, and are hereby
determined to be, essential governmental functions and for a public purpose.

(b) The council shall consist of eleven members, including the executive

director of the housing development fund or his or her designee, the director of

the division of environmental protection or his or her designee, the director of

the economic development authority or his or her designee, the director of the

water development authority or his or her designee, the executive director of

the state development office or his or her designee, the director of the division

of health or his or her designee, the chairman of the public service commission

or his or her designee, and four members representing the general public:
Provided, That there shall be at least one member representing the general
public from each congressional district: Provided, however, That after the

expiration of the term of office of the members first appointed as representa
tives of the general public, no more than one member representing the general
public may be a resident of the same county. The governor shall appoint the

public members of the council who shall serve three-year staggered terms. The

commissioner of the division of highways, the executive director of the state rail

authority, two members of the West Virginia Senate, two members of the West

Virginia House of Delegates, one representative of the board of directors of the

state college system and one representative of the board of trustees of the

university of West Virginia shall serve as advisory members of the council. The

governor shall appoint the legislative members of the council: Provided,
further That no more than three of the legislative members may be of the same

political party. The governor shall appoint the representatives of the governing
boards from a list of three names submitted by each governing board. The

advisory members shall be ex officio, nonvoting members of the council.

(c) The council shall annually elect one of its members as chairman, and

shall appoint a secretary, who need not be a member of the council and who

shall keep records of its proceedings. Six members of the council shall

constitute a quorum and the affirmative vote of at least the majority of those

members present shall be necessary for any action taken by vote of the council.
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No vacancy in the membership of the council impairs the rights of a quorum by
such vote to exercise all the rights and perform all the duties of the council.

(d) No member of the council who serves by virtue of his or her office shall

receive any compensation or reimbursement of expenses for serving as a

member. The members of the council who represent the general public shall

receive reimbursement for actual expenses incurred in the service of the

council.

(e) The council shall meet at least monthly to review projects and infrastruc

ture projects requesting funding assistance and otherwise to conduct its busi

ness, and shall meet more frequently if necessary. Notwithstanding any other

provision of this article to the contrary, the economic development authority
shall not be subject to council review with regard to any action taken pursuant

to the authority established in article fifteen, chapter thirty-one of this code nor

shall the governor’s civil contingent fund be subject to council review with

regard to projects or infrastructure projects funded through the governor’s civil

contingent fund.

(f) The water development authority shall provide office space for the coun

cil, and each governmental agency represented on the council shall provide
staff support for the council in the manner determined by the council from time

to time.

(g) The council shall invite to all its meetings one or more representatives of

the United States department of agriculture, rural economic community devel

opment, the United States economic development agency and the United States,

army corps of engineers or any successors thereto. The council shall also

invite such other appropriate parties as may be necessary to effectuate the

purposes of this article.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995.

§ 31—1 5A—4. Development of guidelines and preliminary application for

funding assistance

(a) To implement and carry out the intent of this article, the council shall

promulgate legislative rules in accordance with article three, chapter twenty-
nine-a of this code to develop comprehensive, uniform guidelines for use by the

council and other state infrastructure agencies in evaluating any request by a

project sponsor for funding assistance to plan, acquire, construct, improve or

otherwise develop a project or infrastructure project. The guidelines shall

include the following factors: (1) the public health benefits of the project or

infrastructure project; (2) the economic development benefits of the project or

infrastructure project; (3) the degree to which the project or infrastructure

project will correct deficiencies in the compliance of water supply or sewage

treatment facilities with state or federal laws, regulations or standards; (4) the

degree to which the project or infrastructure project encourages effective and

efficient consolidation of water or sewage treatment systems consistent with the

comprehensive plan developed pursuant to section six of this article; (5) the

cost effectiveness of the project or infrastructure project as compared with
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alternatives which achieve substantially the same public health or economic

development benefits, including the consideration of providing maximum feasi

ble fire protection; (6) the availability of alternative sources of funding which

could finance all or a part of the project and infrastructure project, and the

need for the assistance of the council to finance the project or infrastructure

project or attract other sources of funding; (7) the applicant’s ability to operate

and maintain the system if the project or infrastructure project is approved; (8)

the degree to which the project or infrastructure project achieves other state or

regional planning goals; (9) the estimated date upon which the project or

infrastructure project could commence if funding were available and the

estimated completion date of the project or infrastructure project; and (10)
such other considerations as the council may consider necessary or appropriate
to accomplish the purpose and intent of this article.

(b) The council shall create a preliminary application form which shall be

used by all project sponsors requesting funding assistance from state infrastruc

ture agencies to plan, acquire, construct, improve or otherwise develop an

infrastructure project or project. The preliminary application form shall con

tam all information required by all state infrastructure agencies that will be

required to issue permits and/or certificates regarding the project or infrastruc

ture project. The preliminary application shall require the project sponsor to

set forth the type and proposed location of the infrastructure project or project;
the estimated total cost of the project; the amount of funding assistance

required and the specific uses of the funding; other sources of funding
available or potentially available for the infrastructure project or project;
information demonstrating the need for the infrastructure project or project
and that the proposed funding of the project is the most economically feasible

and viable alternative to completing the project or infrastructure project; and

such other information as the council considers necessary to enable it to

recommend the type of project or infrastructure project financing, in terms of

the kind, amount and source of funding, which the project sponsor should

pursue and which the state infrastructure agency or agencies should consider

an appropriate investment of public funds, and to otherwise carry out the intent

of this article.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—15A—5. Requirements for project funding assistance; review of pro

ject preliminary applications by council

(a) No project sponsor may apply for or receive any loan, loan guarantee,

grant or other funding assistance for a project or infrastructure project from

any state infrastructure agency (i) unless the project sponsor requiring the

funding assistance first submits a completed preliminary application to the

council on the form prepared for such purpose by the council pursuant to

section four of this article, and (ii) except as may be recommended by the

council after consideration of the preliminary application: Provided, That any

project sponsor which has an infrastructure project or project with either
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acceptable bids or all funding in place on the effective date of this act is not

required to comply with the provisions of this section.

(b) The council shall, within thirty days of receipt of each completed prelimi
nary application submitted to it, review the preliminary application and either

(i) make a written recommendation as to the infrastructure project or project
financing, in terms of the kind, amount and source of funding, which the

project sponsor submitting the application should pursue and which the state

infrastructure agency or agencies should consider an appropriate investment of

public funds, or (ii) if the council determines that (1) the proposed project or

infrastructure project is not eligible for funding assistance from any state

infrastructure agency, or (2) the proposed project or infrastructure project is

not otherwise an appropriate or prudent investment of state funds, the council

shall recommend that the project sponsor not seek funding from any state

infrastructure agency. A project sponsor shall include the preliminary applica
tion and the council’s recommendations in any application to a state infrastruc

ture agency.

(c) The council shall provide a copy of its recommendation with respect to

each preliminary application, together with a copy of the preliminary applica
tion, to all appropriate state infrastructure agencies, which shall take into

account the council’s recommendations with respect to a project or infrastruc

ture project before taking any action with respect to the project. No state

infrastructure agency shall take any action inconsistent with the recommenda

tion of the council unless the governing body of the agency, or the head of the

agency if it has no governing body, expressly finds and determines that the

recommendation is not in the best interest of the state or the area in which the

proposed infrastructure project or project is to be located.

(d) In reviewing each preliminary application, the council shall use the

engineering, financial and technical expertise of the respective staffs of the state

infrastructure agencies represented on the council so as to recommend for

funding those projects or infrastructure projects which are consistent with the

purposes and intent of this article and with the policies and priorities of this

state generally. The council may include in its findings a recommendation that

a state infrastructure agency consider technical reports on the project prepared
by other infrastructure agencies or by any federal agency.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—1 5A—6. Powers, duties and responsibilities of the council generally;
comprehensive assessment

(a) In addition to the powers set forth elsewhere in this article, the council is

hereby granted, has and may exercise all powers necessary or appropriate to

carry out and effectuate the purposes and intent of this article. The council

shall have the power and capacity to:

(1) Provide consultation services to project sponsors in connection with the

planning, acquisition, improvement, construction or development of any infra

structure project or project;
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(2) Periodically prepare a list of infrastructure projects or projects which

cannot meet the established funding guidelines of the various state infrastruc

ture agencies, other than the housing development fund, but which are consis

tent with the mandates of this article and recommend to the water development

authority that it make a grant or loan to the project sponsors from the

infrastructure fund to finance the cost of one or more such projects or ;

infrastructure projects;

(3) Do all other acts necessary and proper to carry out the powers expressly

granted to the authority in this article; and

(4) To make and execute contracts, commitments and obligations and other

instruments necessary or convenient for the exercise of its powers. .

(b) The council shall develop a comprehensive statewide inventory of water

supply systems and sewage treatment systems and an assessment of current and

future needs by the first day of July, one thousand nine hundred ninety-six.

The assessment shall identify the areas of the state which do not have adequate

public water or sewage systems and offer recommendations for the construc

tion of new facilities or the extension or expansion of existing facilities to meet

the identified needs. The council shall include in the assessment an identifica

tion of the obstacles, issues and problems which prevent or inhibit development El

of adequate infrastructure throughout the state, including financial, govern

mental, physical, or geographical factors and make recommendation as the

council considers appropriate regarding the obstacles, issues or problems
identified. This comprehensive inventory and assessment shall be updated at

least once in every three year period after the initial assessment and inventory
is completed.

(c) The council shall study the viability of the consolidation of public service

districts throughout the state: Provided, That the study shall encompass not

only public service districts but also any and all entities which provide or

supply water and sewer service to the general public: Provided, however, That

the council shall, in the preparation of the study, consult with the public service

district division of the public service commission and representatives of the

West Virginia rural water association and the West Virginia association of.

public service districts, as needed. The council shall report their findings and

conclusions on or before the sixteenth of January of the year one thousand nine

hundred ninety-five to the governor, speaker of the house of delegates and

president of the senate.

Acts 1994, 1st Ex. Sess., c. 26.
.

§ 31—1 5A—7. Current and prospective planning; roads and highways; re

port to division of highways

(a) The council shall take into account the current and prospective infra

structure needs in relation to plans of the division of highways for the develop
ment and building of new roads. Upon completion of an environmental impact

study, the commissioner of highways shall provide the council with plans for

any and all new roads. In a timely manner, the council shall advise the
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commissioner of the division of highways on the feasibility of the expansion of

new or existing water and sewer lines concomitant to the construction of the

new roads.

(b) The council has the authority to appoint local infrastructure planning
teams. The local infrastructure planning teams may consist of the following: A

designee of the division of highways from the region where the new road is

being built; a designee of the division of highways from the central state office;
a designee from the environmental engineers division of the department of

health and human resources; a designee from the local developmental authori

ty where the new road is being built; a designee from the regional developmen
tal authority in the area where the new road is being built; a designee from the

public service commission; a designee from the division of environmental

protection; a designee from the county commission where the new road is

being built who shall serve as chairperson of the planning team; a citizen of the

county where the new road is being built to be chosen by the county commis

sion; and the elected state delegates and senators from the area where the new

road is being built. In order to avoid delay of any highway project, immediate

ly upon appointment of a local infrastructure planning team, the director of the

division of highways shall submit to the council a time frame within which the

planning team must act and within which the planning team must submit any

plans, maps, recommendations or reports developed pursuant to this subsec

tion. The local infrastructure planning team shall meet prior to the develop
ment and building of a new road. Members of the local infrastructure planning
team shall only receive payment for actual expenses incurred. The local

infrastructure planning team shall advise the commissioner of the division of

highways on the feasibility of an infrastructure plan. The local infrastructure

planning team shall meet to develop an infrastructure plan that includes an

assessment study of existing water and sewer lines and a feasibility study on

future development and laying of water and sewer lines. After these studies are

completed, a developmental map shall be drawn of the proposed road route

with overlays of the proposed water and sewer lines. These studies and the

map shall be presented to the commissioner of the division of highways and

shall be used by the commissioner in the planning, developing and building of

the road.

(c) The water development authority shall establish a restricted account

within the infrastructure fund to be expended for the construction of water and

sewage. lines as may be recommended by the council in accordance with this

article and specifically, in accordance with the plan developed under subsection

(b) of this section. The reserve account shall be known as the “infrastructure

road improvement reserve account”. The council and the division of highways
may enter into agreements to share the cost of financing projects approved in

accordance with this section from moneys available in the infrastructure road

reserve account and moneys available from the state road fund. Annually, the

council may direct the water development authority to transfer funds from the

infrastructure fund in an amount not to exceed one million dollars to the
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restricted account: Provided, That at no time may the balance of the restricted

account exceed one million dollars.

(d) For the purposes of this section the term “new” means a road right-of-

way being built for the first time.

(e) After the construction of water and sewer lines adjacent to the new road,

these new lines shall be turned over to existing utilities by expansion of

boundaries of public service districts or shall be main extensions from the

municipality.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—15A—8. Exemption of certain emergency projects from certificate of

public convenience and necessity requirements; review of

certain emergency projects by public service commission;

and exemption for North Fork Hughes River watershed

project

(a) If the council determines a project to be an emergency and the emergen

cy project will be funded solely with grant money for the extension of an

existing certificated water facility or wastewater facility, and if the council finds

in its recommendation that the construction and acquisition of the emergency

project will have no effect on the public utility’s customer rates and will have

no significant effect on its operational costs as a result of the project cost, then

the emergency project is exempt from the requirement to obtain a certificate of

public convenience and necessity under section eleven, article two, chapter
twenty-four of this code. If the public utility is a public service district, it is

exempt from the approval of the public service commission required under

section twenty-five, article thirteen-a, chapter sixteen of this code.

(b) Any public utility, and any other entity that will operate as a public utility,
must obtain a certificate of public convenience and necessity pursuant to

section eleven, article two, chapter twenty-four of this code for any emergency

project that is not exempt under subsection (a) of this section. The public
service commission shall render its final decision on any application for a

certificate within one hundred twenty days of the filing of the application:
Provided, That the thirty-day prefihing requirement is not required. If the

project sponsor is a public service district, then the project will be exempted
from the approval requirements of section twenty-five, article thirteen-a, chap
ter sixteen of this code.

(c) Projects that are not emergency projects are subject to the requirements
of section eleven, article two, chapter twenty-four of this code to the extent they
would be otherwise.

(d) The North Fork Hughes River watershed project, proposed to enhance

economic growth and development through tourism as provided in subsection

(1), section two of this article and to include a water facility project as defined

in subsection (n), section two of this article, is hereby specifically exempted
from any requirement imposed by this article, except that the provisions of

subsection (a) of this section are specifically made applicable to the project.
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The project is hereby specifically authorized and the public land corporation
shall have and may exercise the power of eminent domain and all authority
otherwise prescribed by law to acquire necessary land and rights-of-way, to

include approximately four hundred seventy-eight acres, in connection with the

project. Funding for the project shall be provided by the federal government
from the Appalachian regional commission through the United States soil

conservation service. Upon completion of the project, the property acquired
shall be transferred to the state park system. The commissioner of the division

of tourism and parks or the successor to the commissioner’s powers and duties

is directed to expand the boundaries of North Bend state park to include the

project area and to operate the expanded park property, including improved
recreational facilities, from funds appropriated for that purpose.

Acts 1994, 1st Ex. Sess, c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—1 5A—9. Infrastructure fund; deposits in fund; disbursements to pro

vide loans, loan guarantees, grants and other assistance;

loans, loan guarantees, grants and other assistance shall be

subject to assistance agreements

(a) The water development authority shall create and establish a special
revolving fund of moneys made available by appropriation, grant, contribution

or loan to be known as the “West Virginia Infrastructure Fund”. This fund

shall be governed, administered and accounted for by the directors, officers and

managerial staff of the water development authority as a special purpose

account separate and distinct from any other moneys, funds or funds owned

and managed by the water development authority. The infrastructure fund

shall consist of sub-accounts, as deemed necessary by the council or the water

development authority, for the deposit of: (1) Infrastructure revenues; (2) any

appropriations, grants, gifts, contributions, loan proceeds or other revenues

received by the infrastructure fund from any source, public or private; (3)
amounts received as payments on any loans made by the water development
authority to pay for the cost of a project or infrastructure project; (4) insurance

proceeds payable to the water development authority or the infrastructure fund

in connection with any infrastructure project or project; (5) all income earned

on moneys held in the infrastructure fund; (6) all funds deposited in accor

dance with section four of article fifteen-b; and (7) all proceeds derived from

the sale of bonds issued pursuant to article fifteen-b of this chapter.

Any money collected pursuant to this section shall be paid into the West

Virginia infrastructure fund by the state agent or entity charged with the

collection of the same, credited to the infrastructure fund, and used only for

purposes set forth in this article or article fifteen-b.

Amounts in the infrastructure fund shall be segregated and administered by
the water development authority separate and apart from its other assets and

programs. Amounts in the infrastructure fund may not be transferred to any

other fund or account or used, other than indirectly, for the purposes of any

other program of the water development authority, except that the water

development authority may use funds in the infrastructure fund to reimburse
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itself for any administrative costs incurred by it and approved by the council in

connection with any loan, loan guarantee, grant or other funding assistance

made by the water development authority pursuant to this article.

(b) Notwithstanding any provision of this code to the contraxy, amounts in

the infrastructure fund shall be deposited by the water development authority
in one or more banking institutions: Provided, That any moneys so deposited
shall be deposited in a banking institution located in this state. The banking
j~St1tUt1Ofl shall be selected by the water development authority by competitive
bid. Pending the disbursement of any money from the infrastructure fund as

authorized under this section, the water development authority shall invest and

reinvest the moneys subject to the limitations set forth in article eighteen,

chapter thirty-one of this code.

(c) To further accomplish the purposes and intent of this article and article

fifteen-b of this chapter, the water development authority may pledge infra

structure revenues and from time to time establish one or more restricted

accounts within the infrastructure fund for the purpose of providing funds to

guarantee loans for infrastructure projects or projects: Provided, That for any

fiscal year the water development authority may not deposit into the restricted

accounts more than twenty percent of the aggregate amount of infrastructure

revenues deposited into the infrastructure fund during the fiscal year. No loan

guarantee shall be made pursuant to this article unless recourse under the loan

guarantee is limited solely to amounts in the restricted account or accounts.

No person shall have any recourse to any restricted accounts established

pursuant to this subsection other than those persons to whom the loan guaran

tee or guarantees have been made.

(d) Each loan, loan guarantee, grant or other assistance made or provided by
the water development authority shall be evidenced by a loan, loan guarantee,

grant or assistance agreement between the water development authority and

the project sponsor to which the loan, loan guarantee, grant or assistance shall

be made or provided, which agreement shall include, without limitation and to

the extent applicable, the following provisions:

(1) The estimated cost of the infrastructure project or project, the amount of

the loan, loan guarantee. or grant or the nature of the assistance, and in the

case of a loan or loan guarantee, the terms of repayment and the security
therefor, if any;

(2) The specific purposes for which the loan or grant proceeds shall be

expended or the benefits to accrue from the loan guarantee or other assistance,
and the conditions and procedure for disbursing loan or grant proceeds;

(3) The duties and obligations imposed regarding the acquisition, construc

tion, improvement or operation of the project or infrastructure project; and

(4) The agreement of the governmental agency to comply with all applicable
federal and state laws, and all rules and regulations issued or imposed by the

water development authority or other state, federal or local bodies regarding
the acquisition, construction, improvement or operation of the infrastructure

project or project and granting the water development authority the right to
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appoint a receiver for the project or infrastructure if the project sponsor should

default on any terms of the agreement.

(e) Any resolution of the water development authority approving loan, loan

guarantee, grant or other assistance shall include a finding and determination

that the requirements of this section have been met.

(f) The interest rate on any loan to governmental, quasi-governmental, or not

for profit project sponsors for projects made pursuant to this article shall not

exceed three percent per annum. Due to the limited availability of funds

available for loans for projects, it is the public policy of this state to prioritize

funding needs to first meet the needs of governmental, quasi-governmental and

not for profit project sponsors and to require that loans made to for-profit
entities shall bear interest at the current market rates. Therefore, no loan may
be made by the council to a for-profit entity at an interest rate which is less

than the current market rate at the time of the loan agreement.

(g) The water development authority shall cause an annual audit to be made

by an independent certified public accountant of its books, accounts and

records, with respect to the receipts, disbursements, contracts, leases, assign
ments, loans, grants and all other matters relating to the financial operation of

the infrastructure fund, including the operating of any sub-account within the

infrastructure fund. The person performing such audit shall furnish copies of

the audit report to the commissioner of finance and administration, where they
shall be placed on file and made available for inspection by the general public.
The person performing such audit shall also furnish copies of the audit report
to the Legislature’s joint committee on government and finance.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995.

Acts 1990, c. 2, abolished the office of commissioner of finance and

administration and transferred all duties and powers to the secretary of
administration. See § 5A—1—2.

§ 31—15A—1O. Recommendations by council for expenditures of funds by
loan, grant or for engineering assistance

(a) To further accomplish the purpose and intent of this article, the water

development authority shall use the moneys in the infrastructure fund created

pursuant to section nine of this article, upon receipt of one or more recommen

dations from the council pursuant to section five of this article, to make loans,

with or without interest, loan guarantees or grants and to provide other

assistance, financial, technical or otherwise, to finance all or part of the costs of

infrastructure projects or projects to be undertaken by a project sponsor:

Provided, That any moneys disbursed from the infrastructure fund in the form

of grants shall not exceed twenty percent of the total funds available for the

funding of projects. No loan, loan guarantee, grant or other assistance shall be

made or provided except upon a determination by the council that the loan,
loan guarantee, grant or other assistance and the manner in which it will be

provided are necessary or appropriate to accomplish the purposes and intent of

this article, based upon an application submitted to the council: Provided,
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however, That no grant shall be made to a project sponsor that is not a

governmental agency or a not for profit corporation under the provisions of

section 50 1(c) of the Internal Revenue Code of 1986, as amended. Applications

for loans, loan guarantees, grants or other assistance may be submitted by a

project sponsor for one or more infrastructure projects on preliminary applica

tion forms prepared by the council pursuant to section four of this article. Any

•

recommendation of the council approving a loan, loan guarantee, grant or

other assistance shall include a finding and determination by the council that

the requirements of this section have been met. The council shall base any

decisions to loan money for projects to project sponsors pursuant to this article

solely on the need of the project sponsors.

(b) The council has the authority in its sole discretion to make grants to

project sponsors if it finds that: (1) The level of rates for the users would

otherwise be an unreasonable burden given the users’ likely ability to pay; or

(2) the absence of a sufficient number of users prevents funding of the project

except through grants: Provided, That no project sponsor shall receive infra

structure grant money in an amount in excess of fifty percent of the total cost of

the project. Therefore, the council may consider the economic or financial

conditions of the area to be served. As a condition for receipt of a grant under

this subsection, the council may require, in addition to any other conditions,

that the applicant pursue other state or federal grant or loan programs. Upon

a recommendation by the council, the water development authority shall

provide the grant in accordance with the recommendation. The council shall

develop criteria to be considered in making grants to project sponsors which

shall require consideration of the economic or financial conditions of the area

to be served and the availability of other funding sources. The council shall

adopt procedural rules regarding the manner in which grants will be awarded

in conformity with this section. The procedural rules shall be adopted pursu

ant to article three, chapter twenty-nine-a of this code.

(c) Notwithstanding any other provision of this article to the contrary, the

council shall apply a mandatory minimum end user utility rate that must be

met by the project sponsor before funding assistance may be awarded. The

mandatory minimum end utility rate shall be based upon a uniform statewide

percentage of the median household income in a particular geographic area

and said rate shall not exceed six tenths of one percent: Provided, That funding
assistance made from the proceeds of any general obligation bonds and revenue

bonds issued after the fifteenth day of March, one thousand ninety-eight, after

transfers required to make the state match for the water and wastewater

revolving loan programs pursuant to article two, chapter twenty-two-c and

article thirteen-c, chapter sixteen of this code, shall be provided by the council

on a pro rata basis divided equally among the congressional districts of this

state as delineated in accordance with section three, article two, chapter one of

this code: Provided, however, That infrastructure projects as defined in subsec

tion (1), section two of this article shall be subject to pro rata distribution.

When determining median household income of a geographic area of the
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project to be served, the council shall consider any surveys of the income of the

households that will be served by the project.

(d) No loan or grant funds may be made available for a project if the project
to be funded will provide subsidized services to certain users in the service area

of the project.

(e) Notwithstanding any other provision of this article to the contrary,

engineering studies and requirements imposed by the council for preliminary
applications shall not exceed those engineering studies and requirements which

are necessary for the council to determine the economic feasibility of the

project. If the council determines that the engineering studies and require
ments for the preapplication would impose an undue hardship on any project

sponsor, the council may provide funding assistance to project sponsors to

defray the expenses of the preapplication process from moneys available in the

infrastructure fund for making loans: Provided, That the council may only
provide funding assistance in an amount equal to five thousand dollars or fifty
percent of the total preapplication cost of the project, whichever amount is

greater. If the project is ultimately approved for a loan by the council, the

amount of funding assistance provided to the project sponsor for the preappli
cation process shall be included in the total amount of the loan to be repaid by
the project sponsor. If the project is not ultimately approved by the council,
then the amount of funding assistance provided to the project sponsor will be

considered a grant by the council and the total amount of the assistance shall

be forgiven. In no event may the amount of funding assistance provided to all

project sponsors exceed, in the aggregate, one hundred thousand dollars

annually.

(f) The council shall report to the governor, the speaker of the House of

Delegates and the president of the Senate during each regular and interim

session of the Legislature, on its activities and decisions relating to distribution

or planned distribution of grants and loans under the criteria to be developed
pursuant to this article.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995; Acts 1998, c. 180,
eff. 90 days after March 14, 1998.

§ 31—1 5A—1 1. Reservation of funds for projects and infrastructure projects

Eighty percent of the funds deposited in the West Virginia infrastructure fund

shall be dedicated for the purpose of providing funding for the cost of projects
as defined in subsection (n), section two of this article. Twenty percent of the

funds deposited in the West Virginia infrastructure fund shall be dedicated for

the purpose of providing funding for costs of infrastructure projects as defined

in subsection (1), section two of this article. Project sponsors of infrastructure

projects shall follow the application process as established by this article:

Provided, That notwithstanding any provision of this article to the contrary, all

applications for any infrastructure project shall be submitted to the council for
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community and economic development, or its successor, for review, recomrnen

dation and approval regarding infrastructure project funding.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—15A—12. Additional powers of water development authority

To accomplish the purpose and intent of this article, the water development

authority is hereby empowered, in addition to all other powers granted to it

under this code, upon approval of the council, to (1) enter into agreements or

other transactions with any federal or state agency in connection with any

infrastructure project or project; (2) receive or administer on behalf of any

federal or state agency grants, subsidies or other payments to be applied to the

costs of any infrastructure project or project financed in whole or in part or

otherwise assisted by the water development authority, including, but not

limited to, payments to be applied to operating costs and debt service or

obligations of any project sponsor; (3) receive and accept aid or contributions

from any source of money, property, labor or other things of value, to be held,

used and applied only for the purposes for which such grants and contributions

are made; (4) establish and amend the criteria and qualifications for making
loans, loan guarantees or grants, or providing any other• assistance, for any

infrastructure project or project, and the terms of any loans, loan guarantee,

grant or assistance agreement for any project; and (5) do all things which are

necessary to further the purposes and intent of this article.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—15A—13. Prohibition on funds inuring to the benefit of or being
distributable to water development board; transactions

between the water development board and officers having
certain interests in such transactions

No part of the infrastructure fund or the West Virginia infrastructure revenue

debt service fund shall inure to the benefit of or be distributable to the water

development board directors or officers of the water development authority
except that the water development authority is authorized and empowered to

pay reasonable compensation, other than to members of the water development
board, including the chairman, vice chairman, secretary-treasurer for services

rendered and to make loans and exercise its other powers as previously
specified in furtherance of its corporate purpose: Provided, That no loans shall

be made, and no property shall be purchased or leased from, or sold, leased or

otherwise disposed of, to any water development board member or officer of

the water development authority.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—15A—14. Termination or dissolution

Upon the termination or dissolution of the water development authority, all

nghts and properties of the water development authority with respect to the
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infrastructure fund shall pass to and be vested in the state, subject to the rights
of lienholders and other creditors.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—1 5A—1 5. Projects not to be considered public improvements; competi
tive bid requirements

(a) No project or infrastructure project acquired, constructed, maintained or

financed, in whole or in part, by the water development authority shall be

considered to be a “public improvement” within the meaning of the provisions
of article five-a, chapter twenty-one of this code as a result of the financing.

(b) The state and its subdivisions shall, except as provided in subsection (c) of

this section, solicit competitive bids and require the payment of prevailing wage

rates as provided in article five-a, chapter twenty-one of this code for every

project or infrastructure project funded pursuant to this article exceeding
twenty-five thousand dollars in total cost.

Following the solicitation of the bids, the construction contract shall be

awarded to the lowest qualified responsible bidder, who shall furnish a suffi

cient performance and payment bond: Provided, That the state and its subdivi

sions may reject all bids and solicit new bids on the project.

(c) This section does not:

(1) Apply to work performed on construction or repair projects not exceeding
a total cost of fifty thousand dollars by regular full-time employees of the state

or its subdivisions: Provided, That no more than fifty thousand dollars shall be

expended on an individual project in a single location in a twelve-month

period;

(2) Prevent students enrolled in vocational educational schools from being
used in the construction or repair projects when such use is a part of the

students’ training program;

(3) Apply to emergency repairs to building components and systems: Provid

ed, That the term “emergency repairs” means repairs that, if not made

immediately, will seriously impair the use of the building components and

systems or cause danger to those persons using the building components and

systems; or

(4) Apply to any situation where the state or a subdivision of the state comes

to an agreement with volunteers, or a volunteer group, by which the govern

mental body will provide construction or repair materials, architectural, engi
neering, technical or any other professional services and the volunteers will

provide the necessary labor without charge to, or liability upon, the governmen
tal body: Provided, That the total cost of the construction or repair projects
does not exceed fifty thousand dollars.

(d) The provisions of subsection (b) of this section do not apply to privately
owned projects or infrastructure projects constructed on lands not owned by
the state or a subdivisionof the state.

Acts 1994, 1st Ex. Sess., c. 26; Acts 2001, c. 45, eff. 90 days after April 14, 2001.
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Acts 2001, c. 45 rewrote this section which as

enacted provided:
(a) No project or infrastructure project ac

.quired~ constructed, maintained or financed in

whole or in pait by the water development
authority shall be considered to be a “public
improvement” within the meaning of the provi

siOnS of article five-a, chapter twenty-one of this~

code, as a result of such financing.

‘(b) The state and its subdivisions shall, ex

cept as provided in this subsection, solicit com

petitive bids and require the payment of prevail

ing wage rates as provided in article five-a,

chapter twenty-one of this code for every pro

ject or infrastructure project funded pursuant to

this article exceeding twenty-five thousand dol

lars in total cost. Following the solicitation of

the bids, the construction contract shall be

awarded to the lowest qualified responsible bid

der, who shall furnish a sufficient performance
and payment bond: Provided, That the state and

its subdivisions may reject all bids and solicit

new bids on the project. Nothing in this subsec

tion applies to work performed on construction

or repair projects not exceeding a total cost of

twenty-five thousand dollars by regular full-time

employees of the state or its subdivisions, nor

shall anything in this subsection prevent stu

dents enrolled in vocational educational schools

from being utilized in the construction or repair
projects when such use is a part of the students’

training program. Nothing in this subsection

applies to emergency repairs to building compo
nents and systems: Provided, however, That the

term “emergency repairs” means repairs that if

not made immediately will seriously impair the

use of the building components and systems or

cause danger to those persons using the build

ing components and systems. This subsection

shall not apply to any situation where the state

or a subdivision thereof comes to an agreement
with volunteers, or a volunteer group, whereby
the governmental body will provide construc

tion or repair materials, architectural, engineer
ing, technical or any other professional services

and the volunteers will provide the necessary

labor without charge to, or liability upon, the

governmental body: Provided further, That the

total cost of the construction or repair projects
does not exceed twenty-five thousand dollars.

“(c) The provisions of subsection (b) of this

section shall not apply to privately owned pro

jects or infrastructure projects constructed on

lands not owned by the state or a subdivision of

the state.”

§ 31—1 5A—16. Dedication of severance tax proceeds

(a) There shall be dedicated an annual amount from the collections of the tax

collected pursuant to article thirteen-a, chapter eleven of this code for the

construction, extension, expansion, rehabilitation, repair and improvement of

water supply and sewage treatment systems and for the acquisition, prepara

tion, construction and improvement of sites for economic development in this

state as provided in this article.

(b) Notwithstanding any other provision of this code to the contrary, begin-
fling on the first day of July, one thousand nine hundred ninety-five, the first

sixteen million dollars of the tax collected pursuant to article thirteen-a,

chapter eleven of this code shall be deposited to the credit of the West Virginia
infrastructure general obligation debt service fund created pursuant to section

three, article fifteen-b of this chapter: Provided, That beginning on the first day
of July, one thousand nine hundred ninety-eight, the first twenty-four million

dollars of the tax annually collected pursuant to article thirteen-a of this code

shall be deposited to the credit of the West Virginia infrastructure general
~obligation debt service fund created pursuant to section three, article fifteen-b

of this chapter.

(c) Notwithstanding any provision of subsection (b) of this section to the

contrary: (1) none of the collections from the tax imposed pursuant to section

six, article thirteen-a, chapter eleven of this code shall be so dedicated or

deposited; and (2) the portion of the tax imposed by article thirteen-a, chapter
eleven and dedicated for purposes of medicaid and the division of forestry

INFRASTRUCTU~ & JOBS DEVELOPMENT COUNCIL § 31—15A-16

Historical and Statutory Notes
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pursuant to section twenty-a of said article thirteen-a shall remain dedicated for

the purposes set forth in said section twenty-a.

(d) On or before the first day of May of each year, commencing the first day
of May, one thousand nine hundred ninety-five, the council, by resolution, shall

certify to the treasurer and the water development authority the principal and

interest coverage ratio and amount for the following fiscal year on any infra

structure general obligation bonds issued pursuant to the provisions of article

fifteen-b of this chapter.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. March 10, 1995; Acts 1998, c. 180,
eff. 90 days after March 14, 1998.

§ 31—1 5A—1 7. Water development authority empowered to issue infra

structure revenue bonds and refunding bonds; creation of

infrastructure revenue debt service fund; funding of in

frastructure revenue debt service fund; requirements and

manner of such issuance

(a) To accomplish the purpose and intent of this article, the water develop
ment authority is hereby empowered at the written request of the council to

issue from time to time infrastructure revenue bonds of the state in such

principal amounts as the council deems necessary to make loans and loan

guarantees and other forms of financial assistance to project sponsors for one

or more projects or infrastructure projects: Provided, That the water develop
ment authority may not issue any such bonds, other than refunding bonds,
unless the council by resolution determines that the aggregate cost of the

projects or infrastructure projects expected to be constructed during any
annual period exceeds (1) the projected annual infrastructure revenues for the

same period, and (2) the principal and interest payments not otherwise pledged
to the infrastructure revenue debt service fund that are due the water develop
ment authority on all outstanding loans previously made by the water develop
ment authority pursuant to the provisions of this article.

(b) The proceeds of infrastructure revenue bonds shall be used solely for the

purpose of making loans and loan guarantees and other forms of financial

assistance to sponsors of one or more projects or infrastructure projects, and

shall be deposited in one or more special accounts with the trustee under the

trust agreement securing such bonds and disbursed from time to time for

projects or infrastructure projects in accordance with this article: Provided,
That notwithstanding any provision of this code to the contrary, twenty percent
of the funds deposited in the special account shall be dedicated for the purpose
of providing funding for costs of infrastructure projects as defined in subsection

(1), section two, of this article.

(c) The water development authority may not authorize the disbursement of

any proceeds of infrastructure revenue bonds unless it has received documenta

tion from the council pursuant to the provisions of section ten of this article.

(d) There is hereby created in the water development authority a special fund

which shall be designated and known as the “West Virginia Infrastructure
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Revenue Debt Service Fund,” into which shall be transferred solely from the

loan repayments deposited in the infrastructure fund the amounts certified by

the director of the water development authority as necessary to pay the

princiPals premium, if any, and interest on infrastructure revenue bonds and

any reserve requirements, subject to the terms of any agreement with the

holders of the infrastructure revenue bonds. All amounts deposited in the West

Virginia infrastructure revenue debt service fund shall be pledged to the

repayment of the principal, interest and redemption premium, if any, on any

infrastructure revenue bonds authorized by this article: Provided, That

amounts on deposit in the fund may be used to establish or maintain reserves

created for the purposes of securing such infrastructure revenue bonds. The

pledge shall be valid and binding from the time the pledge is made, and the

West Virginia infrastructure revenue debt service fund so pledged shall immedi

ately be subject to the lien of the pledge without any physical delivery thereof or

further act, and the lien of any such pledge shall be valid and binding as against
all parties having claims of any kind in tort, contract or otherwise against the

water development authority irrespective of whether the parties have notice

thereof.

(e) Except as may otherwise be expressly provided in this article or by
resolution of the water development authority, every issue of infrastructure

revenue bonds shall be special obligations of the water development authority
payable solely from amounts in the West Virginia infrastructure revenue debt

service fund, and the reserves created for this purpose by the water develop
ment authority, without preference or priority among the bonds regardless of

when issued, subject only to any agreements with the holders of any bonds to

the contrary. All such bonds are hereby declared to be negotiable instruments.

(f) Infrastructure revenue bonds shall be authorized by resolution of the

water development authority. These bonds shall bear such dates and shall

mature at such times, in case of any note or renewal thereof not exceeding five

years from the date of issue of the original note, and in the case of any bond not

exceeding fifty years from the date of issue, as the resolution may provide.
Infrastructure revenue bonds shall bear interest at a rate or rates, including
variable rates, shall be taxable or tax-exempt, shall be in the denominations,
shall be in registered form, shall carry the registration privileges, shall be

payable in the medium and place of payment, and shall be subject to the terms

of redemption as the water development authority may authorize. Infrastruc

ture revenue bonds may be sold by the water development authority at public
or private sale at the price the water development authority determines in

consultation with the council. Infrastructure revenue bonds shall be executed

by the chairman and the vice chairman of the water development authority,
either or both of whom may use a facsimile signature. The official seal of the

water development authority or a facsimile thereof shall be affixed thereto or

printed thereon and attested by manual or facsimile signature by the secretary-
treasurer of the water development authority. If any officer whose signature,
.r a facsimile of whose signature appears on any infrastructure revenue bond

ceases to be such officer before delivery of such bond, such signature or

~ii

265



§ 31—15A—17 CORPORATIONS

facsimile is nevertheless sufficient for all purposes to the same extent as if he or

she had remained in office until such delivery, and if the seal of the water

development authority has been changed after a facsimile has been imprinted
on such bond, the facsimile will continue to be sufficient for all purposes.

(g) Any resolution authorizing any infrastructure revenue bonds may contain

provisions, subject to any agreement with bondholders or noteholders which

may then exist, which agreements shall be part of the contract with the holder

thereof, with respect to the pledge of or other use and disposition of amounts in

the infrastructure revenue debt service fund; the setting aside of reserve funds;
the disposition of any assets of the water development authority; limitations on

the purpose to which the proceeds of sale of bonds may be applied; the

authorization of notes issued in anticipation of the issuance of bonds; an

agreement of the water development authority to do all things necessary for the

authorization, issuance and sale of such bonds in such amounts as may be

necessary for the timely retirement of such notes; limitations on the issuance of

additional bonds; the terms upon which additional bonds may be issued and

secured; the refunding of outstanding bonds and the renewal of outstanding
notes; the procedures, if any, by which the terms of any contract with

bondholders or noteholders may be amended or abrogated; the amount of

bonds the holders of which must consent thereto and the manner in which such

consent may be given; and any other matter which in any way affects the

security for or protection of the bonds.

(h) In the event that the sum of all reserves pledged to the payment of the

bonds is less than the minimum reserve requirements established in any

resolution or resolutions authorizing the issuance of the bonds, the chairman or

the director of the water development authority shall certify, on or before the

first day of December of each year, the amount of such deficiency to the

governor of the state for inclusion, if the governor shall so elect, of the amount

of such deficiency in the budget to be submitted to the next session of the

Legislature for appropriation to the water development authority to be pledged
for payment of such bonds: Provided, That the Legislature shall not be required
to make any appropriations so requested, and the amount of such deficiencies

shall not constitute a debt or liability of the state.

(i) Neither the officers or board members of the water development authori

ty, nor any person executing the infrastructure revenue bonds, shall be liable

personally on the bonds or be subject to any personal liability or accountability
by reason of the issuance thereof.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 3 1—15A—18. Trustee for holders of infrastructure revenue bonds; con

tents of trust agreement

(a) Any infrastructure revenue bonds issued by the water development au

thority under this article shall be secured by a trust agreement between the

water development authority and a corporate trustee, which trustee may be any

trust company or banking institution having the powers of a trust company

within this state.
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(b) Any trust agreement may pledge or assign the infrastructure revenue debt

service fund. Any trust agreement or any resolution providing for the issuance

of such bonds may contain such provisions for protecting and enforcing the

rights and remedies of the bondholders or noteholders as are reasonable and

proper and not in violation of law, including the provisions contained in section

seventeen of this article, and covenants setting forth the duties of the water

development authority in respect to the payment of the principal of and

interest, charges and fees on loans made to, or bond purchases from, govern

mental agencies from the proceeds of the bonds, and the custody, safeguarding
and application of all moneys. Any banking institution or trust company

incorporated under the laws of this state which may act as depository of the

proceeds of bonds or of the infrastructure debt service fund shall furnish such

indemnifying bonds or pledge securities as are required by the water develop
ment authority. The trust agreement may set forth the rights and remedies of

the bondholders and noteholders and of the trustee and may restrict individual

rights of action by bondholders and noteholders as customarily provided in

trust agreements or trust indentures securing similar bonds and notes. The

trust agreement may contain such other provisions as the water development
authority deems reasonable and proper for the security of the bondholders or

noteholders. All expenses incurred in carrying out the provisions of any such

trust agreement may be treated as part of the cost of the construction,

renovation, repair, improvement or acquisition of a project or infrastructure

project.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—15A—19. Legal remedies of infrastructure revenue bondholders or

noteholders and trustees

Any holder of infrastructure revenue bonds issued pursuant to this article and

the trustee under any trust agreement, except to the extent the rights given by
this article may be restricted by the applicable resolution or trust agreement,

may by civil action, mandamus or other proceedings protect and enforce any

rights granted under the laws of this state or granted under this article, by the

trust agreement or by the resolution in the issuance of the bonds, and may

enforce and compel the performance of all duties required by this article,

pursuant to the trust agreement or resolution, to be performed by the water

development authority or any officer thereof.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—1 5A—20. Infrastructure revenue bonds lawful investments

All infrastructure revenue bonds issued pursuant to this article shall be lawful

investments for banking institutions, societies for savings, building and loan

associations, savings and loan associations, deposit guarantee associations,
trust companies, and insurance companies, including domestic for life and

domestic not for life insurance companies.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.
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§ 31—i 5A—2 1. Purchase and cancellation of infrastructure revenue bonds

(a) The water development authority, subject to such agreements with note-

holders or bondholders as may then exist, shall have the power, from any funds

available therefor, to purchase or redeem infrastructure revenue bonds of the

water development authority.

(b) If the infrastructure revenue bonds are then redeemable, the price of the

purchase shall not exceed the redemption price then applicable, plus accrued

interest to the next interest payment date thereon. If the infrastructure revenue

bonds are not then redeemable, the price of the purchase shall not exceed the

redemption price applicable on the first date after the purchase upon which the

bonds become subject to redemption, plus accrued interest to such date. Upon

purchase or redemption, the bonds shall be canceled.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 3 1—15A—22. Refunding revenue bonds

Any infrastructure revenue bonds issued pursuant to the provisions of this

article and at any time outstanding may at any time and from time to time be

refunded by the water development authority by the issuance of its refunding
revenue bonds in an amount it deems necessary to refund the principal of the

bonds to be refunded, together with any unpaid interest thereon, to provide
additional funds for the water development authority to accomplish the purpose

of this article, and to pay any premiums and commissions necessary to be paid
in connection therewith. Any refunding may be effected whether the infra

structure revenue bonds to be refunded shall have then matured or shall

thereafter mature: Provided, That the holders of any infrastructure revenue

bonds so to be refunded shall not be compelled without their consent to

surrender their infrastructure revenue bonds for payment or exchange prior to

the date on which they are payable or, if they are called for redemption, prior
to the date on which they are by their terms subject to redemption. Any
refunding revenue bonds issued pursuant to this article shall be payable from

the West Virginia infrastructure revenue debt service fund, and shall be subject
to the provisions contained in section seventeen of this article, and shall be

secured in accordance with the provisions of sections seventeen and eighteen of

this article.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—1 SA—23. Infrastructure revenue bonds not debt of state, county, mu

nicipality or any political subdivision

Infrastructure revenue bonds issued pursuant to the provisions of this article

shall not constitute a debt or a pledge of the faith and credit or taxing power of

this state or of any county, municipality or any other political subdivision of

this state. The holders or owners thereof shall have no right to have taxes

levied by the Legislature or the taxing authority of any county, municipality or

any other political subdivision of this state for the payment of the principal
thereof or interest thereon. The bonds shall be payable solely from the
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revenues and funds pledged for their payment as authorized by this article. All

such bonds shall contain on the face thereof a statement to the effect that the

bonds, as to both principal and interest, are not. debts of the state or any

county, municipality or political subdivision thereof, but are payable solely

from revenues and funds pledged for their payment.

Acts 1998, C. 180, eff. 90 days after March 14, 1998.

§ 31—15A—24. Infrastructure revenue bonds exempt from taxation

The exercise of the powers granted to the water development authority by
this article will be in all respects for the benefit of the people of the state, for

the improvement of their health, safety, convenience and welfare and for the

enhancement of their residential, agricultural, recreational, economic, commer

cial and industrial opportunities and is for a public purpose.. As the construc

tion, acquisition, repair or renovation of projects or infrastructure projects will

constitute the performance of essential governmental functions, the water

development authority shall not be required to pay any taxes or assessments

upon any project or upon any property acquired or used by the water develop
ment authority or upon the income therefrom. The infrastructure revenue

bonds and all interest and income thereon shall be exempt from all taxation by
this state, or any county, municipality, political subdivision or agency thereof,

except estate taxes.
.

Acts 1998, C. 180, eff. 90 days after March 14, 1998.
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§ 31—15A—3

(h) The board shall, without regard to the provisions of civil service laws applicable to

officers and employees of the state of West Virginia, appoint any necessary managers,
assistant managers, officers, employees, attorneys and agents for the transaction of its

business, fix their compensation, define their duties and provide a system of organization to

fix responsibility and promote efficiency. Any appointee of the board may be removed at the

discretion of the boardJ The authority may reimburse any state spending unit for any special
expense actually incuri~ed in. providing any service or the use of any facility to the authority.

(i) In cases of any vacancy in the office of a voting member, the vacancy shall be filled by
the governor. Any member appointed to fill a vacancy in the board occurring prior to the

expiration of the term for which his or her predecessor was appointed shall be appointed for

the remainder of the tdrm.

(j) The governor may remove a member in the case of incompetence, neglect of duty, gross
immorality or malfeasance in office, and may declare the member’s office vacant and appoint
a person for the vacancy as provided in other cases of vacancy.

(k) The secretary of the board shall keep a record of the proceedings of the board and

perform any other duties determined appropriate by the board. The treasurer shall be

custodian of all funds of the authority and shall be bonded in the amount designated by other

members of the board.

Acts 1989, c. 54; Acts 2004, c. 88, eff. 90 days after March 13, 2004.

§ 31—15—6. General powers of authority

1. Loans

West Virginia Industrial Development Authori

ty, has broad discretion; may appraise loan for

truck terminal as “industrial development project”.
51 W.Va. Op.Atty.Gen. 749 (March 23, 1966) 1966

WL 87471.

§ 31—15—7. Loans to industrial development agencies or enterprises for pro-

jects

contribution to a sum less than 10 percent of the

cost or estimated cost of industrial development
project. 53 W.Va. Op.Atty.Gen. 339 (November

18, 1969) 1969 WL 100574.

ARTICLE 15A

WEST VIRGINIA INFRASTRUCTURE ANI~

JOBS DEVELOPMENT COUNCIL

Section Section

31—15A--3. West Virginia infrastructure and 31—15A—11. Reservation of funds for projects
jobs development council contin- and infrastructure projects.

ued; m~mbers of councTh staff of 31—15A—17a. Infrastructure revenue bonds pay

council. able from A. James Manchin

Fund.

§ 31—15A—3. West Virginia infrastructure and jobs development council con

tinued; members of council; staff of council

(a) The West Virgthia infrastructure and jobs development council is hereby continued.
The council is a goveri~mental instrumentality of the state. The exercise by the council of the

CORPORATIONS

Loans 1

Notes of Decisions

In general 1

Notes of Decisions

1. In general
Participation in loan by an agency of the federal

government reduces local development agency’s

7
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powers conferred by this article and the carrying out of its purpose and duties shall be

considered and held to be, and are hereby determined to be, essential governmental functions

and for a public purpose.

(b) The council shall consist of eleven members, including the governor or designee, the

executive director of the housing development fund or his or her designee, the director of the

division of environmental protection or his or her designee, the director of the economic

development authority or his or her designee, the director of the water development authority
or his or her designee, the director of the division of health or his or her designee, the

chairman of the public service commission or his or her designee, and four members

representing the general public: Provided~, That there shall be at least one member

representing the general public from each congressional district: Provided~ however, That

after the expiration of the term of office of the members first appointed as representatives of

the general public, no more than one member representing the general public may be a

resident of the same county. The governor shall appoint the public members of the council

who shall serve three-year staggered terms. The commissioner of the division of highways,
the executive director of the state rail authority, two members of the West Virginia Senate,
two members of the West Virginia House of Delegates, the chancellor of the higher education;

policy commission and the chancellor of the West Virginia council for community and

technical college education serve as advisory members of the council. The governor shall

appoint the legislative members of the council: Provided further, That no more than three of

the legislative members may be of the same political party.. The governor shall appoint the

representatives of the governing boards from a list of three names submitted by each

governing board. The advisory members shall be ex officio, nonvoting members of the

council.

(c) The governor or designee shall serve as chairman and the council shall annually appoint
a vice chairperson and shall appoint a secretary, who need not be a member of the council and

who shall keep records of its proceedings. Six members of the council shall constitute a

quoium and the affirmative vote of at least the majority of those members present shall be

necessary for any action taken by vote of the council. A vacancy in the membership of the

council does not impair the rights of a quorum by such vote to exercise all the rights and

perform all the duties of the council.

(d) A member of the council who serves by virtue of his or her office does nOt receive

compensation or reimbursement of expenses for serving as a member. The public members

are reimbursed for actual expenses incurred in the service of the council in a manner

consistent with guidelines of the travel management office of the department of administra

tion.

(e) The council meets at least monthiy to review projects and infrastructure projects

requesting funding assistance and otherwise to conduct its business and may meet more

frequently if necessary. Notwithstanding any other provision of this article to the contrary,
the economic development authority is not subject to council review with regard to any action

taken pursuant to the authority established in article fifteen, chapter thirty-one of this code.

The governor’s civil contingent fund is not subject to council review with regard to projects or

infrastructure projects funded through the governor’s civil contingent fund.

(f) The water development authority shall provide office space for the council and each

governmental agency represented on the council shall provide staff support for the council in

the manner determined appropriate by the council.

(g) The council shall invite to each meeting one or more representatives of the United

States department of agriculture, rural economic community development, the United States

economic development agency and the United States army corps of engineers or any

successors thereto. The council shall invite such other appropriate parties as is necessary to

effectuate the purposes of this article.

Acts 1994, 1st Ex. Sess., C. 26; Acts 1995, c. 130, eff. March 10, 1995; Acts 2005, 1st Ex. Sess., c. 3, eff.

Jan. 29, 2005.

8



2UfJ~t4AR3I PTII2:25

— r~ c ~

WEST VIRGINIA LEGISLATURE
SECOND REGULAR SESSION, 2008

.

ENROLLED

COMMITTEE SUBSTITUTE

FOR

House Bill No. 4041

(By Mr. Speaker, Mr. Thompson, and Delegate Armstead)

By Request of the Executivel

Passed March 8, 2008

In Effect Ninety Days from Passage



7 {Enr. Corn. Sub. for H. B. 4041

15 ascribed to them in section two, article twenty-one, chapter

16 twenty-two of this code.

CHAPTER 31. CORPORATIONS.

ARTICLE iSA. WEST VIRGINIA INFRASTRUCTURE AND

JOBS DEVELOPMENT COUNCIL.

§31-15A-16. Dedication of severance tax proceeds.

1 (a) There shall be dedicated an annual amount from the

2 collections of the tax collected pursuant to article thirteen-a,

3 chapter eleven of this code for the construction, extension,

4 expansion, rehabilitation, repair and improvement of water

5 supply and sewage treatment systems and for the acquisition,
6 preparation, construction and improvement of sites for

7 economic development in this state as provided in this article.

8 (b) Notwithstanding any other provision of this code to

9 the contrary, beginning on the first day of July, one thousand

10 nine hundred ninety-five, the first sixteen million dollars of

11 the tax collected pursuant to article thirteen-a, chapter eleven

12 of this code shall be deposited to the credit of the West

13 Virginia infrastructure general obligation debt service fund

14 created pursuant to section three, article fifteen-b of this

15 chapter: Provided, That beginning on the first day of July,
16 one thousand nine hundred ninety-eight, the first twenty-four
17 million dollars of the tax annually collected pursuant to

18 article thirteen-a of this code shall be deposited to the credit

19 of the West Virginia infrastructure general obligation debt

20 service fund created pursuant to section three, article fifteen

21 b of this chapter.

22 (c) Notwithstanding any provision of subsection (b) of

23 this section to the contrary: (1) None of the collections from

24 the tax imposed pursuant to scction six, article thirteen-a,
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25 chapter eleven of this code shall be so dedicated or deposited;
26 and (2) the portion of the tax imposed by article thirteen-a,

27 chapter eleven and dedicated for purposes of medicaid and

28 the Division of Forestry pursuant to section twenty-a of said

29 article thirteen-a shall remain dedicated for the purposes set

30 forth in said section twenty-a.

31 (d) On or before the first day of May of each year,

32 commencing the first day ofMay, one thousand nine hundred

33 ninety-five, the council, by resolution, shall certify to the

34 treasurer and the water development authority the principal
35 and interest coverage ratio and amount for the following
36 fiscal year on any infrastructure general obligation bonds

37 issued pursuant to the provisions of article fifteen-b of this

38 chapter.

39 (e) Notwithstanding any provision of this article to the

40 contrary, the tax on coalbed methane remitted by the Tax

41 Commissioner for deposit in the West Virginia Infrastructure

42 Fund pursuant to section twenty-a, article thirteen-a, chapter
43 eleven of this code shall be distributed as follows: (1)
44 Seventy-five percent of the moneys so deposited shall be

45 distributed for infrastructure projects in the various counties

46 of this state in which the coalbed methane was produced, and

47 (2) the remaining twenty-five percent of the moneys so

48 deposited shall be distributed equally to the various counties

49 of this state in which no coalbed methane was produced for

50 infrastructure projects. Moneys shall be distributed to each

51 coalbed methane producing county in direct proportion to the

52 amount oftax paid by the county using information provided
53 by the Tax Commissioner as required in section twenty-a,

54 article thirteen-a, chapter eleven of this code.
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That Joint Committee on Enrolled Bills hereby certifies that the

foregoing bill is correctly enrolled.

Originating in the House

In effect ninety days from passage.

Clerk of the Senate

4/
Clerk oft! House ofDelegates

Pretoft~e~enat~
4~keous~~

fDelegates

Thewithin ‘S thisthe___________

day of

~
2008.

ernor
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flFORE THE COUNTY CO)IISSION OP LOGAN COUNTY, WEST VIRGINIA

IN RE: LOGAN COUNTY PUBLIC SERVICE DISTRICT

Be it resolved that the Logan County Commission on its

own motion on the.5~ flc~.... 1975, hereby proposes the crea

tion of a public service district to be known aithe Logan County

Public Service District. Theterritory tabe embraced in said

public sertice district is as follows:

All of Logan County;

Excluding, however:

All of the municipality of Logan;
All of the municipalityof Chapnsnville;
All of municipality of Man;
All of the Buffalo Creek Public Service District of th.

Triadeiphi. Magisterial District of the Cóuntyof Logan,
West Virginia, more fully described us follows: BEGIN

NING at a point in the Spring. Mountain Loplout Towos,
said point being in the Boone-Logan County line 4.25

miles, more or less, to a pointin thà co~un corner

to Boone-Wyoming and Logan County; thence, southwesterly
with the meanders of the Wyoming-Logan County line and
with the top of Buffalo Mountain 10.65 miles, more or

lass, to a point in the 37’ 45’ meridian line; thence,.
due West with said 37’ 45’ meridian line 5.15 miles,
more or less, to a point in the eastern corporate boundary
line of City of Nan; thence, du~ North 1.65 milei, more

or less, to a point in the Logan-Triadeiphi. Magisterial
District line; thence northeasterly with the meanders
of said Magisterial line 15.95 miles, more or less, to the

place of beginning and containing 43.S5 square miles
(27,870 acres), more or less.

Said territory and said exclusions are mor. particularly shown by

a map of Logan County attached hereto and IncorporateJ as a part

hercof~ and outlined in red.
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The County Commission further proposes that the Big

Crcek Public Service District heretofore created by Order of the

County! Court of Logan County on the 5th day of February, 1973, the

Cora-S~iamrock-Va1ley View Public Service District created by

Order of the County Court of Logan County. on the 5th day of

11arch,~ 1973, and the Guyan Public Service District heretofore )

crested by Order of the County Court of Logan County on the 19th

day oflOctober, 1973, shall be consolidated with and incorporated

into t~e proposed Logan County Public Service District.

The County Commission further Orders that a public hear

ing shall be held on the creation of said public service di3trict

nnd th~ dato of said hearing shall be $Lm..i~ .S~ 1975, at

// o’clock 4fl, at Logan County Courthouse. It is further

Ordere~ that the necessary and proper legal advertisements and

pub1ic~ notices in compliance with Chapter 16, Article iSA, Section

2 shall be held.

ENTERED this the~~P7..M”)? 1975.

: ~ ~<~•

j~_
~7
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S to the presernt1o~ of public hsilth, coefirt and c~ven1eiict of slid area.

•

Therefore, upon proper metion and second the County Cevelulem of Logan C~unt~’

does hereby ClOD the establlstwsat of and does establish and creata a public
•

service distri~t under the provisions of Diaptar IS, Article 13*. SectIon 2

of tJ~e West Virginia 5tatuto,~’ Cods to hut all of tji, pousre eiuansratad in

s~1d a~ipter and Article.. 3.14 public ssrrfá district shalt be &nswu.U

Logan County Public Service District~
. —_

•

~ It Is further ORDERED that the Logan County Public Service Olstrlct

shall eubrace the fotla.ing terrltorys

AllofLoganCounty;

Lucluding. howevers

• *11 of the amlcipslity of Logan;
• All of the mwdcipallty of D~spMnv1fls;

I All of the aunicipality of ~ian$
All of the lufralo Creek Pvbli~ Service District of the Trisdelpida

• Nagisterlal District of the County of Logan, Vest Virginia. mere
• fully described as feflowu $WPININO at a point In the Spring

Nountait Loobeut Vswer, said point being in the Inns-Logan
•

County line; thence southeasterly with the meanders of said

j Boont4opon County tine 4.55 miles, mere or less, to a point
in the cen~n. nonier to lsone-W3cmthp and Logan County; thence,
southwesterly with the meanders of the Wj’oalng.Logsn County
lint and with the top of Buffalo MountaIn 10.15 mIles, sort or

tess, to a point In the 370 — 41’ meridIan line; thence, due
Vest with sold 37°. 45’ ridian line 5*5 mIles, sore or less,

•

to a point Ii~ the eastern corporate boundary line .f City of

Nan; thence, due Nsrth.l.1S miles, tore or less, to a point In
) the Lopin-Triadeiphia Magisterial District line; thence

northeasterly with the meanders of said Magisterial line 15.95
uflas, sore or less to the place of beginning and centaining
43.55 square miles ~27.s7o acres), mere or less.

Said territory and sold exclusions are mere partloularly sham by a sop

of Logan tui..~L~’ ttach,, h,,,t~ md Incorpontad as $ part hc—cof and outlinid

loved.

—2—
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ESCLUTI~

MCREPJ, en tht 5th d~sf lIq, Ufl. the Ciu~ty Coenlisiss St

Count viii conaNer pieposing the creation of $ public urvlco district

within Logen Coimt3?, to be bmve u the Logan Com~ Public krvics District,

• and to Include the falladag teni~iyI

•

*11 of Logan toimty

• Excluding, bw.nrs
.

Ml of themimicipelity~fLopsSI
) Ml .1 the ~snIcipal1ty of ai.poniwllles

All of the ~mlcipslity of Mae; end
All •f the $vffalo Creek Pi~l1c Service DIstrict of the Triadeiphia

•
Pliterial District ~f the tosmty if Logan, West Virginia.

INEREAS, the eamlc1ps1It~’ of West logmi um~.t be included witldn the

bmmdarias r? this proposed public ssMco district without iti consent;

MIEREAS. the V1t Csimcit of Vest &agao believes that the pvopsDd

publie ses~ice district will be conducive t the preservation of the public

health, contort and convenience of the munlclpslfty of Vest Logan sod a’fl

of Logan Coun~

THEREFORE. skiT RESOLVED that the ~unicIpaiItyof Hut Logan does

hereby consent to bt Included within the boundaries of the proposed publiC

• service district.
—

Dited this.
___________

day of
_________________________

1175.

• •• ~~ r~&w~
•

• /~77z~sy~
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v*~As, ca the t dq of~ ~J73~ ‘th

co%~ty Coiastoa of Logan Cowtty v131 coa*i~i? ?Op.Lth& the

croatian of a public service district within Logan Co~t7. to

.bs k5O1.~ ii tb. L.g~ Co~ty Pi~blic Service Dtst~ict, end to

include the Sa3.lowing teTitàI7I

Alo~LoganCc~ty;

j ~cclu4.ing, however,

All of the R%~2CipI31t7 of Logani
All of the a cipality of ~spsanvil3a;
All of the at~icipatity of lien;. end

• All of the Buffalo ~.ek i~i~ Service ~tscrict Of

the ?~d.lpbi. Mdgiat.rial District .f the Coamty of Logan. West

Virginia.

V}A3, the ~i:ip.3.it7 of )litcbelL Heights c~ot

be included within the bo~n4ar1.a of this proposed public service

district without its consent;

V1~EAS, the City Co~ncil of Mitchell Heights believes

that the proposed public service district will be conductive to

the preservation of the public health, contort end conveMence

of the a~s~icip.lity of Mitchell Heights and all of Logan Co%~t7;

•
T)WRZFOHt, BE IT ~3OLV~ that the ~a~cipelity of

Mitchell Heights does hereby consent to be included within

the bewidur.iea ci the proposed public service district, subject

to and ~on the following conditions:
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9
Bdjht..
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RESOLUTION

VXIPtAS, en the 5th day of April, 1994 tb. County C~siuion of Logan

~ ~ VLZVI~IS passed a resolution proposing the enlargement of the Log.

~ public Service District to includ. th. following t.zritory in Wy~ing

B.ginnin9 at a point at th. Logan and Wyoming County lini at

its intersection with Nut Virginia Route 10; thsnde, following
iaid Logan and Wyoming ito. in a northw.st.rly dtrsction approx

inately 6.400 feet. more or less, en said County un.; th.ne.,

following th. meanders of th. Logan end Wyoming County in, in a

northeasterly direction approximately 56,000 feet, more or less,
to a point located at the lntus.ction of the Logan. Wyominj and

)
Boon. County lines; thence • following the Wyoming and Boone County
lin, in $ southeasterly direction approx.tinat.ly 14,200 f.t to a

point en Huff Mountain having an .l.vation at 3,177 test LS.L.;
thence, on a straight in, in a southwesterly direction approxiaat.ly
19.800 feet to a point known as Panther Knob; thence, en a straight
lie, in a Westerly direction approximately 10,400 Lest, more ax 1.1$.

) to a point known as Vpp.r Gap; thence, on a straight line in a south

westerly direction approximately 14,000 feet to a point located at

th. intersection of the Logan and Wyeninq County lines; thsncs

following the Logan and Wyoming County in, in a northwesterly dizee.
tion approximately 19,600 feet, more or less, to the point of b.ginning.

WHEREAS, this territory is not included within the boundaries of any

ez~itinq Public Service District;

WHEREAS, the County Coirirission of Wyoming County, W..t Virginia believes

t~~: the inclusion of the afor.-descrjb,d territory in the Logan County Public

S,~vIce District will be conduciv, to the preservation of the public health,

COeIDTt and convenienc, of the residents of this area of Wyoming County;

THEREFORE. BE IT RESOLVED that th. County Comaission of Wyoming County,

Weit Vir;i~ia, does hereby consent to the enlargement of Logan County Public

Service District to include the above described territory.

Dated this ‘ day of , •
1994.

President ,~“



cou~ry CO)~ISSION OP LOGAN COID~T~, VEST VUG~IA

RE: ENU~RGDfE~JT 0? LOCAII COUNTY PUBLIC S~V1CE DISTRICT

WUERE*s, ~ th~ 5th d~y of~ 1994, pursuant to Chapter 16,

Article 13*. Section 2, of the West Virginia Cod. the County C~mnL..ion

of Logan County, West Virginia. upon its own mot.ion entered an order

proposing the enlargement of Logan County Public Service District into the

Huff Creek area of Wyoming County, West Virginia.

WHEREAS, the County C~uLuioi of Wyoming County. Meat V1Z9~III~ his

consented to have the Huff Cr..k ax.. included within the boundary of. the

Logan County Pubflc Service District by resolution, whIch is attached end

incorporated as part hereof.

WHEREAS, pursuant to said motion there was on May 5. 1994 St 600 ~

o’cleck there was a public hearing at Room 104 of the Logan County Courthouse,

Logan, West Virginia held Li accordance with Chapter 36. Axttcls 13*. Scotia~

2 of the West V1r;iz4s Cod. with th. proper notic.a of publication and all

persons r.slding in ox on or having any interest in property in maid propo..d

)
additional territory had an opportunity to be heard for and against its

.nlarq.ment at which h.aring the County Coxgeission of Logan County. West Virgin

determined that the en1az’gs~nent of Logan County Public Service District to

include the Huff Creek. ares of Wyoming County, West Virginia was feasible

and wâuld be conducive to th. preservation of public health, comfort and con

venience of said area. Therefore, upon proper motion and second the County

Coamission of Logan County, West Virginia does hereby ORDER the enlargement

of and does enlarge the Logan County Public Service District under the pro—

visions of Chapter 26, Article 13*, Section 3 of the W.it Virginia Cod. to

have all of the powers enumerated in said Chapter ama Article. Said public

service district ahall continue to be known as Logan County Public Service

District.

It is further ORDERED that the area or portion of Wyoming County to

be included in the Logan County Public Service District ii Si follewi~

Beginning at a point at the Logan and Wyoming County line at

its intersection with West Virginia Route 10; thence, following
said Logan and Wyoming line in a northwesterly direction approx

imately 6,400 feet. more or less, on said County line; thence,

following the meanders of the Logan and Wyoming County line in ~

northeasterly direction approximately 58.000 feet, more or less,

to a point located at the intersection of the Logan, Wyoming and



I
Boone County lines; thence. following the Wyoning and Boon.

County line in a southeasterly direction approxinately 14 • 700

feet to a point en Ihiff fountain hiving an elevation of 3,177

feet )1.S.I..; thence, on a straight line in a sauthweit.rly
direction approxinately 29,500 test to a point known as Panther

Znob; th.nce. on a straight un. in a Westerly direction approx—

iniately 10.400 f..t, ~rs or less to a point known as Upper Gap;
thence • on a straight line in a southwesterly direction approx—

inately 14.000 feet to a point locatsd at the intsri.ction of th.

Logan and Wyoning County Un.s; th.nc., following the Logan and

Wyoa.ing County lin. In a northwast.~ly direction approximately
19,600 S..t. ~r. ou less, to th. point of b.~1nnipg. Said

territory is more particularly shown on a map attached hereto
and incorporated as a part hazel and outline in black.

Th. enlargement of Logan. County Public Service District as ord.r.d

herein shall be .ff.ctiv. on the dat. of the Final Order issued by the

Public Service Ccma.ission of West Virginia.

ENTERED this ~1b- day of _______________________•
1994.

S 7t/#~4ia~
flerk S. S~ur~c3cj~N.D.. PR.ESXDEII?

WG~JI ~U)ITT SSIO2I
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PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON

Entered: Septether 28, ].99

rFINAL
-

~ :‘~~“ ~
CASE NO. 94-0403-PWD-PC

LOGMI COUNTY COMMISSION and

WYOMING COUNTY COMMISSION

Petition to expand boundaries of

Logan County Public Service District

into the Huff Creek area of Wyoming County.

RECOMMENDED DECISION

On May 6, 1994, the Logan and Wyoming County Commissions filed with

the Public Service Commission (Comm.taaion) a petition to approve the

extension of the boundaries of the Logan County Public Service District

into the Huff Creek area of Wyoming County, accompanied by documentation

of the’ procedures followed by the Logan and Wyoming County Commissions,
including a May 5, 1994, Order of the Logan County Commission expanding
the boundaries.

On June 16, 1994, Staff Attorney Ronald E. Robertson, Jr., filed the

Initial and Final Joint Staff Memorandum, with an attached memorandum from

Robert M. Hubbard, Senior Utilities Analyst for the Public Service Dis

trict Division of the Commission. Mr. Robertson stated that the boundary
expansion will extend only into the Huff Creek area of Wyoming County. He

further stated that, after approval of the expansion by the Wyoming County
Commission, public hearing was held in Logan, West Virginia, on May 5,
1994, with notice posted and published in both Logan and Wyoming Counties.

Mr. Robertson opined that the Logan and Wyoming County Commissions have

substantially complied with the requirements of W.Va. Code S16-13A--7 and

stated that Staff recommends approval of the expansion. Mr. Hubbard’B

memorandum stated that the expansion is necessary to provide water service

to potential customers along West Virginia Route 10 in the Huff Creek area

and will not conflict with any other public service district territories.

On June 27, 1994, the Commission issued an Order referring this

matter to the Division of Administrative Law Judges (ALT Division) for

decision to be issued no later than December 7, 1994.

On July 14. 1994, the undersigned AU issued a Procedural Order

8tating that, under Code 516-13A-2, the Commission is required to provide
a hearing “in the affected county” any time a county commission petitions
to expand the boundaries of a public service district. The undersigned
AU accordingly scheduled this matter for hearing on September 8, 1994, at

10:30 a.m. in the County Commissioners’ Courtroom, Wyoming County Court

house, Pineville, West Virginia, and at 2:30 p.m. in Courtroom No. 2. Room

PUSLSC SI~VSCE Co~MI$5ION

01 WtPT VS~G~NtA

C N



307, Logan County Courthouse, Logan, West Virginia. Also ordered was

publication of the Notice of Hearing in newspapers duly qualified by the

Secretary of State, published and of general circulation in Logan and

Wyoming Counties.

The bifurcated hearing was held as scheduled. Mr. Robertson appeared
on behalf of Staff and submitted into evidence as Staff Ex. 1 the Initial
and Final Joint Staff Memorandum. Mr. Hubbard was also present. James A.

Walker, Eaq., appeared on behalf of the Logan County Public Service

District, and called the only witness, Charles R. Roberts, Jr., the

Managing Engineer for the Logan County Public Service District, who

made the following statement:

The Logan County Public Service District has a water

treatment facility located in Greenville and the attached

distribution system comes very near the proposed area that the

enlargement’s going to cover. It is also in the same drainage
a4 the existing system.

The Logan County Public Service District approached the

Wyoming County Commission to enlarge its boundaries into that

area so that that system could be extended into Wyoming County.

The capacity is present. It was designed with the Wyoming
County area in mind. The Logan County Public Service District

and the Wyoming County Commission both feel that this will be

the most - - the quickest way to get water to the residents in

the area to be included in the Logan County PSD.

(Tr. 5-6). Submitted into evidence as Logan Ex. 1 and 2, respectively,
were affidavits of publication establishing that the Notice of Rearing was

published on August 24, 1994, in the Independent Herald of Pineville, and

on August 29, 1994, in The Logan Banner 710 protestants appeared at

hearing.

The transcript was filed on September 14, 1994.

FINDINGS OP PACT

l~. The Logan and Wyoming County Commissions petitioned the Public

Service Commission to approve an extension of the boundaries of the Logan
County Public Service District into the Huff Creek area of Wyoming County,
providing documentation of the procedures followed by the Logan and

Wyoming County Commissions, including a May 5, 1994, Order of the Logan
County Commission so expanding the boundaries. (See petition filed May 6,
1994).

2. Commission Staff recommended approval of the proposed expansion.
(See Staff Exhibit 1).

3. Notice of nearing was published on August 24, 1994, in the

Independent Herald of Pineville, and on August 29, 1994, in The Logan
Banner (See Logan Exhibit 1 and 2).
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4. No protestants appeared at the public hearing held on Septem
ber 8, 1994, in Pinevilie and Logan, West Virginia. (Tr. 4, 10).

CONCLUSION OF LAW

Since a public hearing was held in Wyoming and Logan Counties on the

petition filed by the Wyoming and Logan County Comm.tssiono and no one

appaare4 at hearing to make protest to the petition, after proper publi
cation was made, and since Staff has recommended granting the petition to

expand the boundaries of the Logan County Public Service District into the

Huff area of Wyoming County, it is determined that said petition should be

granted as an unprotested case.

ORDER

IT IS, THEREFORE, ORDERED that the petition of the Wyoming and Logan
County Commission, filed on May 6, 1994, to expand the boundaries of the

Logan county Public Service District into the Huff Creek area of Wyoming
County be, and it hereby is, granted, and the Nay 5, 1994, order of the

Logan County Commission authorizing such expansion be, and it hereby is,
approved.

IT IS FURTHER ORDERED that this matter be removed from the Commis

sion’s docket of open cases.

IT IS FURTHER ORDERED that the Executive Secretary serve a copy of

this order upon the Commission by hand delivery, and upon all parties of

record by United States Certified Mail, return receipt requested.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary.of the Commission within

fifteen (15) days of the date this order is mailed. If exceptions are

filed, the parties filing exceptions shall certify to the Executive

Secretary that all parties of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of

the Commission, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless it is

ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an

Administrative Law Judge’s Order by filing an appropriate petition in

writing with the Secretary. No ouch waiver will be effective until

approved by order of the Commission, nor shall any such waiver operate to

make any Administrative Law Judge’s Order or Decision the order of the

Commission sooner than five (5) days after approval of such waiver by the
Commission.

Sunys Anderson

Administrative Law Judge
SA;ma.1
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RESOLUTION

•

• WHEREAS. on the 5th day of October, 1994, the County Cauiuion of

Logan County. West Virginia adapted en order proposing the enlargement

of Logan county Public Service District to include the following teX?itory

in Lincoln County as further identified on the attached map:

‘1 Beginning at a poit at the intsrsectioR of the

Lincoln. Wayne and Mingo County lines, thence.

following said Lincoln and Mtngo County ito. in

nurthea,ternly direction approximately 34,550

fe.t~ more or less to its intersection with the

Logan County line; thence, following acid Lincoln

and Logan County line in a north.asternly direction

approximately 54.450 feet, mars or less to its

intera.ctien with the Boon County lines thencs

following said Lincoln and Boone ~unty Un. in

a northeast.rnly direction approximately 5.970

f..t. more or lees, to a point located on the

•astern extreme of said county line; thence.

following said Lincoln and Boone County line

in a sorthwesteznly direction approximately 39.600

feet • mare or less, to a point having a latitude

of N. 3e’ 05’ located on said county line;

thence, following a straight Line due vest

spprcximatley 33, 790 f..t. more os less • to a

point having a latitude of N.35’ 05’ and a

0 longitude of 11. 82’ OS’; thence, following *

straight line in a southwestualy direction

approximately 23.760 feet, more or less, to a

-point on West Virginia Route 20 at the top of

Fourteen PUL. Mountain; thence. following a

streight line in a aouthwesternly direction

approximately 13.200 feet, mare or legs, to. a

point on the Lincoln and Wayne county line

located on said line approxin~tely 5.000 feet

north of its intersection with County Route

66; thence, following said Lincoln and Wayne
County line in a southeasteroly direction app

roximately 51,750 feet, more or less, to the

point of beginning.

WHEREAS, previously on the 6th day of October, 1994. the County

Con~ission of Lincoln County, West Virginia, adopted an order dissolving

the Ranger-Harts Public Service District. THERZFORE, the area of Lincoln

County to be included in Logan County Public Service District is not

included within the boundaries of any existing Public Service District;



4:1

WHEREAS, the County Conmdsiion of Lincoln Cc~inty, West Virginia

~ that the inclusion of the efor.-discribed territory in the Logan

County Public Service District will be conduciv, to th. presarvation of

•

I the public health, coafort end convenienc, of th. residents of this, area

of Lincoln Coi~nty;

•

THEP.UORE. BE IT RESOLVED that th. County Ccernisiion of Lincoln County.

West Virginia. doss hereby consent to the enlazg.asnt ©~, Logan County

Public Service District to include th. above described territory.

Dated this . t¼ day of iO~?ahe,
. 1994.

President. ~jncoin County Coi~iniasion

I
~ p
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in THE cotm~~ cor.~1ISSIoN OF LOGAN COUNfl, WEST VIRGINIA

RE: ENLARGEMENT OF LOGAN COUNTY PUBLIC SERVICE D1STR~CT

W~REAS. on the 5th day of October. 1994. pursuant to Chapter 16,

tide 33A, Section 2, of the west Virginia Code the County Co mission

of Logan County, West Virginia, upon its own motion .ntered on order

proposing thó enlargement of Logan County Public Service District into

the Southern portion of Lincoln County, West Virginia.

1nIEBEAS. the County Cousiuion of Lincoln County. West Virginia has

consented to MV. this area included within the boundary of the Logan

county Public Service District by resolution, which, i. attached and

incorporated as part hereof.

W)~REAS, pursuant to said motion thus wa~ on October 7. 1994.

at 6:00 p.m. o’clock ther. was a public hearing at Roon 304 of the

iogan county Courthouse, Logan. West Virginia held in accordance with

Chapter 16, Article 13A. Section 2 of the West Virginia Cods with the

proper notices of publication and all persons residing in or an or having

any interest in property in said proposed additional territory had an

opportunity to be heard for and against its enlargement at which hearing

the County Caieaission of Logan County, West Virginia determined that the

enlargement of Logan County Public Service DistriCt to include the

southern portion of Lincoln County, West Virginia was feasible and would

)
be conducive to th. preservation to public health, comfort and con

venience of said area. Therefore, upon proper motion end second the

County Coisnlszion of Logan County, West Virginia does hereby ORDER the

enlargement of and does enlarge the Logan County Public Service District

)
under the provisions of Chapter 1.6, Article 13A, Section 2 of the West

a Virginia Cede to have all of the powers enumerated in said Chapter and

Article. Said public servic. district shall continue to be known as

ogan Caun’~y Public Service District

)
It is further ORDERED that the area or portion of Lincoln County

to be included in the Logan County Public Service District is as follows:

Beginning at a point at the intersection of the

Lincoln, Wayne and Mingo County lines, thence.

following said Lincoln and Mingo County lir.e in

a northeasternly direction approximately 34. 850

feet, more or less to its intersection with the



Logan County line; thence, following said Lincoln arid

Logan County lin, in a Trnrtheasternly direction

approxi~ate2y 64.450 f..t, more or less, to its

• .intersecticn. with the Boone County line; thence.

following said Lincoln and Boone County lin, 31%

a north.asternly direction approximately 8,970

feet. more or less, to a point located on the

eastern xtrane of said county line; thsT%ct.

following said Lincoln and Boone County lin, in
•

a northw.stsrnly direction approximately 39.600

feet, more or less to a point having a latitude

of N. 38’ 05~ located on said county U.n.; thence,

following a straight line due weit approximately
33.790 ~.st. more or less, to a point having a

lititud. of II. 38’ o5S and a longitude of 1. 82’

05’; thence, following a straight line La a south—

westexnly direction approximately 23.760 test,
more or less, to a point on list Virginia Bouts

JO at the top of Pourt.en JUl. .nuntu.th; thence,

following a straight Line in a .authwsstsrnly
direction approximately 13.200 feet, more or less,
to a point on the Lincoln and Wayn. County line

located on said line approximatley 5,000 f.et

north of it. intersection with County Rout. 68;

• thence, following said Lincoln and Wayne County
line in a south.asternly direction approximately

• 51.750 feet, more or less, to the point of

beginning.

The enlargement of Logan County Public Service District as ordered
•

herein shall he effective on the date of the Final Order issued by the

Public Service Cameission eZ West Virginia.

EHT~RED this 7 ~f day of A ea,yi~e
. 1994.

ark S. SpurJ.oc •
.0., PRESIDENT

LOGAN COUNTY CO SlOW
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PUBLIC SERVICE COMMISSION

I
OF WEST ViRGINIA

RD CHARLESTON
—.~.—--.——--— p.....

Entered: Aprfl 13. 1995

CASE NO. 94-0889-PWD-PC

LINCOLN COUNTY COMMISSION,
flamlin, Lincoln County.

Petition to dissolve Ranger-Harts
Public Service District.

CASE NO. 94-1065-PWD-PC

LOGAN COUNTY COMMISSiON,
Logan Logan County.

Petition to expand boundaries of

Logan County Public Service District

into Harts Creek area of Lincoln County.

RECOMMENDED DECI S ION

Case No. 94-0899-PWD-PC

On October 10. 1994, the Lincoln County Commission filed a petition
requesting approval by the Public Service Commission (Commission) to

dissolve the Ranger-Harts Public Service District (Ranger-Harts PSD).
Included in the documentation was an October 6, 1994 order. of the Lincoln

County Commission authorizing dissolution of the Ranger-Harts Public

Service District.

Ofl December 16, 1994, Staff Attorney Ronald E. Robertson, Jr., filed

the Initial and Final Joint Staff Memorandum, with attached memorandum

from Charles Knurek, Utility Financial Analyst, Public Service District
Division of the Commission. Mr. Ithurek stated that the Lincoln County
Commission informed him that the Ranger-Harts PSD is inactive, does not

own or operate any existing facilities, and does not have any existing
board members. Mr. Robertson stated that the dissolution of the

Ranger-Harts PSD would provide the Logan County Public Service District

(Logan County PSD) the opportunity to expand into the service area of the

Ranger-Harts PSD, which is the subject of Case No. 94-1065-PWD-PC. Mr.

Robertson further stated that it is the view of the Commission Staff that
the Lincoln County Commission has substantially complied with the re

quirements of W.Va. Code S16-13A-2, and, therefore, Commission Staff
recommends approval of the petition for dissolution, contingent upon
hearing in Lincoln County. Finally, Mr. Robertson recommended that this
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matter and Case No. 94-1065-PWD-PC be consolidated and heard together
because of the related issues they involve.

Case No. 94-1065-PWD-PC

On November 9, 1994, the Logan County Commission filed a petition
requesting the Commission’s approval for enlarging the boundaries of the

Logan County PSD into the southern portion of Lincoln County generally
referred to as the Harts Creek area. Included in the documentation was an

Order 5, 1994 Order of the Logan County Commission proposing the enlarge
ment and an October 6, 1994 Order of the Lincoln County Commission ac

cepting the proposed enlargement.

On December 20, 1994, Mr. Robertson filed the Initial. Joint Staff

Memorandum, with attached memorandum from Mr. ZCnurek. Commission Staff

stated that it was reviewing this matter, and, upon completion of its

review, would make it8 final recommendation. Finally, Mr. Robertson

recommended consolidation of this matter with Case No. 94-0899-PWD—PC.

On January 11. 1995. Mr. Robertson filed an Initial and Final Joint

Staff Memorandum, with attached memorandum from Mr. Jcnurek. Mr. Robertson

stated that it is the view of Commission Staff that the Logan County
Commission has substantially complied with the requirements of Code

516-13A-2 and that hearing should be held in Logan County or in both Logan
and Lincoln Counties.

Case Moe. 94-0989-PWD-PC and 94-1065-PWD-PC

On December 27, 1994, the Commission issued an Order Consolidating
and Referring, consolidating the two cases and referring them to the

Division of Administrative Law Judges (AU Divi~1on) for decision on or

before June 7, 1995.

On January 18, 1995, the undersigned AU issued a Procedural Order

scheduling these matters for hearing on March 7, 1995, at 10:30 a.m. in

the County CommiBsioners’ Courtroom, Lincoln County Courthouse, Hamlin,
West Virginia, and at 1:00 p.m. in the County Commissioners’ Courtroom,
Logan County Courthouse, Logan. West Virginia. It was also ordered that

the Lincoln County Commission cause to be published for public legal
notice a copy of an attached Notice of Hearing once in a newspaper duly
qualified by the Secretary of State, published and of general circulation

in Lincoln County, West Virginia, and that the Logan County Commission

cause to be published for public legal notice a copy of the attached

notice once in a newspaper duly qualified by the Secretary of State,
published and of general circulation in Logan County, West Virginia.
Publication was required to be not more than twenty days and nut less than

five days prior to the date of hearing, with the date of publication
counting as the first day.

On January 20, 1995, the undersigned AU issued a Procedural Order

that, due to a typographical error on the notice attached to the Janu

ary 18, 1994, order, substituted a corrected Notice of Hearing. The

Petitioners were advised that the publication requirements of the prior
order applied to the publication of the revised notice.

I .uSLiC stmwscl CONNS••sON
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On llarch 6, 1995, Rick Roberts, Managing Engineer for the Logan
County Public Service District, filed affidavits of publication estab

lishing that the revised Notice of Hearing was published on February 22,
1995. in The Lincoln Journal and The Logan Banner

Hearing was held as scheduled. Appearing at hearing in Hamlin,
Lincoln County, was Mr. Robertson, representing Commission Staff, and

making appearances for the petitioners were Mr. Roberts and members of the

Lincoln County Commission, Doug Waidron, Buster Stowers, and Paul Duncan,
President. Entered into the record were the affidavits of publication in

The Lincoln Journal (Petitioner No. 1) and The Logan Banner (Petitioner
No. 2) and Commission Staff’s Initial and Final Joint Staff Memorandum in

Case No. 94-0889-PWD-PC (Staff No. 1). Appearing at hearing in Logan,
Logan County, were Mr. Robertson and Mr. Roberts, and entered into the

record was the Commission Staff’s Initial and Final Joint Staff Memorandum

in Case No. 94-1065-PWD-PC (Staff No. 2). No protestant appeared at

either segment of hearing. (Tr. 5-6).

On March 21, 1994, the transcript of hearing was filed.

FINDINGS OF FACT

1. On October 10, 1994, the Lincoln County Commission filed a

petition requesting approval by the Commission to dissolve the

Ranger-Harts Public Service District, with an attached October 6, 1994

order of the Lincoln County Commission authorizing dissolution of the

Ranger-Harts Public Service District. (See petition).

2. On November 9. 1994, the Logan County Commission filed a peti
tion requesting the approval by the Commission to enlarge the boundaries

of the Logan County Public Service District into the southern portion of

Lincoln County generally referred to as the Harts Creek area, with an

attached October 5, 1994 order of the Logan County Commission proposing
the enlargement and an October 6, 1994 order of the Lincoln County Com

mission accepting the proposed enlargement. (See petition).

3. The cases were consolidated by the Commission because the area

of e~cpansion of the Logan County Public Service District would consist of

most of the area presently within the boundaries of the Ranger-Harts
Public Service District, plus some area outside the service area of any
utility. (See Commission order of December 27, 1994; Staff Exhibit 1).

4. Commission Staff recommended approval of the petitions. (See
Staff Exhibits 1 and 2).

5. Notice of hearing was published on February 22, 1995. in The

Lincoln Journal and The Logan Banner and no protestant to either petition
appeared at hearing held on March 7, 1995 in }Iamlin, Lincoln County, and

Logan, Logan County. (See Tr. 5-6).
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CONCLUSION OF LAW

Since a public hearing was held in Lincoln and Logan Counties on the

petition filed by the Lincoln County CommiBaion to dissolve the

Ranger-Harts Public Service District and on the petition filed by the

Logan County Commission to expand the boundaries of the Logan County
Public Service District into the Harts Creek area of Lincoln County and no

one appeared at hearing to make protest to the petitions, after proper

publication was made, and since Commission Staff has recommended granting
said petitions, it is determined that said petitions should be granted a.

unprotested cases.

ORDER

IT IS, THEREFORE, ORDERED that the petitions of the Lincoln county
Commission and the Logan County Commission filed, respectively, on Octo

ber 10, 1994, and November 9. 1994, be, and they hereby are, granted, and

the October 5 and 6, 1994 orders of said County Commia~ions authorizing
the dissolution of the Ranger-Harts Public Service District and the

expansion of the boundaries of the Logan County Public Service District

into the Harts Creek area of Lincoln County be, and they hereby are,

approved.

IT IS FURTHER ORDERED that these matters be removed from the Commis

sion’s docket of open casel.

IT IS FURTHER ORDERED that the Executive Secretary serve a copy of

this order upon the Commission by hand delivery, and upon all parties of

record by United States Certified Mail, return receipt requested.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission within

fifteen (15) days of the date this order is mailed. If exceptions are

filed,! the parties filing exceptions shall certify to the Executive

Secretary that all parties of record have been served said exceptions.

If no exceptionB are so filed this order shall become the order of

the Commission, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless it is

ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an

Administrative Law Judge’s Order by filing an appropriate petition in

writing with the Secretary. No such waiver will be effective until

approved by order of the Commission, nor shall any such waiver operate to

make any Administrative Law Judge’s Order or Decision the order of the

Commission sooner than five (5) days after pproval of such waiver by the

Commission.

S a Anderson

Admin trative Law Judge
SA:mal
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RESOLUTI ON

wHEREAS, on the 5th day of September 1997, the Coun

commission of Logan County. West Virginia adopted an ord

: proposing the enlargement of Logan County Public Service Distrj

to include the following territory in Hinge County as furthe

identified on the attached map marked as Exhibit A:

Beginning at a point in the Logan County/Hinge
County community of Verner at the intersection

of the midpoint of the Guyandotte River and

the. LOgan and Hinge County line, thence,

following the meanderings of said Logan and

Mingo County line in a easterly direction

approximately 14,500 feet, more or less, to a

point on top of Verner Mountain, said point
having an elevation of 2.426 It.S.L.. thence,
following a straight line in a south.

southwesterly direction apprOximatfly 4,000

I
.

feet, more or less, to a point on. the

ridgelipe separating the Spice Creek and

Leatherwood Creek drainages at its

intersection with Mingo County Route 12,
thence, following a straight line due west

approximately 11,900. feet, more ox’ less, to a

• point in the center of the Guyandotte River,
thence, following the midpoint of the

• Guyandotte River downstream in a northerly.
direction approximately 7.200 feet, more or

less, to a point in the center of the

•
Guyandotte River located approximately 2,500
feet, more or less,. upstream of the

confluenc.e of Sylvia Branch and
. the Guyandotte

River, thence, following a straight line in a

west, northwesterly direction approximately
5,940 feet, more or less, to a point atop a

•

mountain peak having an elevation of 1,850
feet M.S.L., thence, following a straight line

due north approximately 3,340 feet, more or

less, to the point of intersection of said

line with the Logan and Mingo County line,
thence, following the meanderings of said

Logan and Mingo County line in a easterly
direction approximately 15,000 feet, more or

less, to the point of beginning.



•

I wu~s, previously on the 1st day of October, 1997,

County Commission of Mingo County, West Virginia, adopted an or

reducing the size of the Mingo County Public Service District

deleting the above described territory in Mingo County as furti

identified on the attached map marked as Exhibit A from the: Mu

County Public Service District. THEREFORE, the area of Mingo Cour

to be included in Logan County Public Service District j~ ~

included within the boundáxies of any existing Public Servi

District; and,

WHEREAS, the County. Commission of Mingo County, West Virgin

believes that the inclusion of the afore—described territory in ti

• Logan. County Public Service District will be conducive to ti

preservation of the public health, comfort and convenience of ti

residents of this area of Mingo County;

• THEREFORE, BE IT RESOLV~ that the County Commission of Ming

County, West Virginia, does hereby consent to the enlargement o

LoganCóunty Public Service District to include the above describe.

territory.
•

.

Dated this 1st day of October, 1997.

MINGO COUNTY COMMISSION

•

__

Mr. Curts Fletcher, CommissiOner

Hr. Jim Hatfield, Commissioner
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IN THE COUNTY CO?*IISSION OF LOGAN COUNTY, WEST VIRGINIA

RE: ~ILAIIGENEN7 OF LOGAN COUNTY PUBLIC SERVI~ DISTRICT

l~. ~
.

WHEREAS, on •the 5th day of September, 19??, pursuant

Chapter 16. Article 13k, Section 2, of the West Virginia Cod,

1931, as amended, the County Commission of Logan County, i

Virginia, upon its own motion entered an order proposing

enlargement of Logan County Public Service District into the Ve3

and Spice Creek areas of ?4ingo County, West Virqiriia; and,

W1~EAS, the County Commission of Mingo County, West Virgi
“

has consented to have this area includea within the boundary of

Logan County Public Service District by resolution, which

attached hereto, and incorporated as part hereof; and,

WHEREAS, pursuant to said motion, on October 6, 1997 at 6

o’clock p.m. there was a public hearing.at Room 104 of the Loi

County Courthouse, Logan, West Virginia, held in accordance ii:

Chapter 16, ArticXe 13k, Section 2 of the West Virginia Code

1931, as amended, with the proper notices of publication and a

persons residing in or on or having any interest in prop~rty

said proposed additional territory had an opportunity to be hea

for and against its enlargement at which hearing the Coun

Commission of Logan County, West Virginia, determined that t

enlargement of Logan County Public Service District to include t

Verner and Spice Creek areas of Mingo County, West Virginia w.

-

feasible and would be conducive to the preservation of pubi.

• health, comfort and convenience of said area. Therefore, upc

•

proper motion and second the County Commission of Logan Count~

West Virginia, does hereby ORDER the enlargement of and dot

enlarge •the Logan County Public Service District under t1

provisions of Chapter 16, Article 13A, Section 2 of the Wes

Virginia Code of 19.31,. as amended, to have all of the powex

numerated in said Chapter and Article. Said Public Servic

District shall continue to be known as Logan County Public Servic

District.

•

.

It is further ORDERED that the area or portion of Mingo Count

to be included in the Logan County Public Service District is a



follows:

Beginning at a point in the Logan County/Mirkgo
County community of Verner at the intersection

L of the midpoint of the Guyandotte River and

the Logan and Mingo County line, thence,
following the meanderings of said Logan and

Mingo County line in a easterly direction

approximately 14,500 feet, more or less, to a

point on top of Verner Mountain, said point
having an elevation of 2,426 M.S.L., thence,

following a straight line in a south,
southwesterly direction approximately 4,000
feet, more or less, to a point on the

ridgeline separating the Spice Creek and

Leatherwood Creek drainages at its

intersection with Mingo County Route 12,
thence, following a straight line due west

approximately 11,900 feet, more or less~ to a

point in the center of the Guyandotte River,
thence, following the midpoint of the

Guyandotte River downstream in a northerly
direction, approximately 7,200 feet, more or

less, to a point in the center of the

.Guyandotte River located approximately 2,500
feet, more or less, upstream of the confluence.
of Sylvia Branch and the Guyandotte River,
thence, following a straight line in a west,
northwesterly, direction approximately .5,940
feet, more or less, to a point atop a mountain

peak having an elevation of 1,850 feet M.S.L.,
thence, following a straight line due north

approximately 3,340 feet, more or less, to the

point of intersection of said line with the

Logan and Mingo County line, thence, following
the meanderings of said Logan and Mingo County
line in a

. easterly direction approximately
15,000 feet, more or less, to the point of

beginning.

The enlargement of Logan County Public Service District a.

ordered herein shall be effective on the date of the Final Orde:

approving the enlargement being issued by the Public Service

Commission of West Virginia.

ENTERED this 6th clay of October, 1997.

,2~1
~7~EE~.KirkéndoLl.Presiat

LOGAN COUNTY COMMISSION
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PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON FINAL
Entered: ~arth 13~ 1998 ~

CASE NO. 97-1344-PWD-PC

MINGO COUNTY COMMISSION

Petition to reduce the area of

the Mingo County Public Service

District.

CASE NO. 97-1370-PWD-PC

LOGAN COUNTY COMMISSION

Petition for approval of expansion into

the Verner and Spice Creek areas of

Mingo County.

RECOMMENDED DECISION

PROCEDURE

On October 3, 1997, the Logan County Public Service District filed a formal petition on

behalfofthe Mingo County Commission to reduce the territory of.the Mingo County Public Service

District, which was designated as Case No. 97-1344-RWD-PC.

On October 8, 1997, the Logan County Public Service District filed a formal petition on

behalf of the Logan County Commission to enlarge the territory of the Logan County Public Service

District to include the areas of Mingo County which were being withdrawn from the territory of

Mingo County Public Service District in Case No. 97-1344-PWD-PC. This second petition was
designated as Case No. 97-1370-PWD-PC. Both the Mingo and Logan County petitions included

materials which detailed the process which the Mingo County and Logan County Commissions

utilized to enact the respective boundary changes and both petitions requested that the Public

Service Commission consolidate the two cases.

The territory to be withdrawn from the Mingo County Public Service District and added to

the Logan County Public Service District encompasses the area of the pending Elk Creek, Verner

and Spice Creek water project of the Logan County Public Service District. An application for a
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ceTtifLcate of convenience and necessity for this project was filed on November 21, 1997, and has

been designated as Case No. 97-1326-PWD-CN on the Commission’s docket. Pursuant to a

Commission Order entered November 21, 1997, a Notice of Filing in that certificate case was

published for public legal notice in both Logan and Mingo Counties on December 10, 1997, and as

of the date of this Recommended Decision, no statements of protest or objection to the project or

rates have been received by the Commission.

By a Commission Referral Order entered October 27, 1997, these cases were restyled to

conform with past Commission practice in such matters, and were consolidated and referred to the

Division of Adrninistrative.Law Judges for further proceedings with a decision due date of April 30,

1998.

On November 7, 1997, the Staff ofthe Public Service Commission filed its Final Joint Staff

Memorandum in these consolidated cases. Staff stated that the Mingo and Logan County
Commissions had substantially complied with West Virginia Code §16-13A-2 and Rule 6.0 of the

Rules and Regulations forAhe Government of Public Service Districts 150 WVCSR 17, §150-17-

6.0, at san. Staff stated further that the Petitioners needed to produce evidence concernm&.the
public convenience and necessity, economic feasibility and adequacy of the proposed facilities

before the expected recommendation ofapproval would be made.

By a Procedural Order entered January 20, 1998, these consolidated cases were scheduled

for hearings to be held in Logan, Logan County, and Williamson, Mingo County, on March 4, 1998.

This Order also required that the Petitioners publish for public legal notice a prepared Notice of

Filing and Hearing in both Logan and Mingo Counties.

On February 6, 1998, the Petitioners filed copies of duly executed affidavits of publication
demonstrating publication of the prepared Notice of Filing and Hearing on January 29, 1998, in Tha

Logan Banner and the Williamson Daily News newspapers duly qualified by the Secretary of

State, published and of general circulation in Logan and Mingo Counties, West Virginia, and all in

compliance with the Otder entered January 20, 1998.

The hearings convened as scheduled in both Logan and Williamson. The Logan County
Public Service Disirict was present in the person of its Managing Engineer Charles It Roberts, Jr.,
and wasrepresented by its attorney, James A. Walker. The Staff of the Public Service Commission

was represented by Staff Attorney James V. Keish. No members of the public appeared at either

hearing site to protest or object to these petitions. On March 9, 1998, an accurate transcript of these

proceedings consisting of thirteen (13) pages of testimony was filed with the Commission.

EVIDENCE

At hearing, Charles R. “Rick” Roberts testified for the Petitioners. He is Managing Engineer
of the Logan County Public Service District and was instrumental in developing the project
underlying these boundary changes. Mr. Roberts stated, and produced documents to confirm, that

the Logan County Public Service District is currently developing, and has sought a certificate of
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convenience and necessity to construct, an appropriate public water system to serve the Mingo

County service area sought to be annexed by the District in this proceeding. Actual construction

bids on this project were to be opened on March 6, 1998. (Tr., pp. 5-6, 10-il).

In response, Commission Staff agreed that the Petitioners had demonstrated that an

appropriate project was being developed to serve the area involved in these petitions and

recommended approval ofthe petitions. Staff has examined all of the documents submitted by the

Petitioners to show compliance with the procedural requirements of this boundary change and found

them to be substantially complete and proper. (Tr., pp. 6-7, 12).

DISCUSSION

By a Final Joint StaffMemorandum filed February 11, 1998, in Case No. 97-1326-PWDCN,

the Staffofthe Public Service Commission recommended approval ofan application for a certificate

of convenience and necessity liled by the Logan County Public Service District for the construction

of a public water system to serve approximately 233 customers in the Logan County and ~ingo

County communities of Elk Creek, Verner and Spice Creek. Likewise, the State Office of

Environmental Health Services has issued the project an Operations Permit No. 13,482. Clearly,
this project is feasible and will serve the public convenknce and necessity by bringing reliable, safe

drinking water to an area cunently without a public water supply.

It is also apparent that the County Commissions ofLogan and Mingo Counties have taken

all necessary procedural steps to enact, and rati1~r this boundary change between the Mingo County
Public Service District arid the Logan County Public Service Disthct. Additionally, there has been

no protest or objection filed of record to any of these proceedings either before the County
Commissions or the Public Service Commission. Consequently, the petitions filed in these

consolidated cases will be granted and that portion of the service territory of the Mingo County
Public Service District described in the petitions will be removed from that District and added to

the service territory of the Logan County~Public Service District.

•-‘‘•:~? ...,. $
.

FINDINGaOF FACT

]. On October 3, 1997, the Logan County Public Service District filed a formal petition
on behalf of the Mingo County Commission to reduce the territory of the Mingo County Public

Service District, which was designated as Case No. 97-1344-PWD-PC. (See, Petition filed October

3, 1997).

2. On October 8, 1997, the Logan County Public Service District filed a formal petition
on behalf of the Logan County Commission to enlarge the territory of the Logan County Public

Service District to include the areas of Mingo County which were being withdrawn from the

territory of Mingo County Public Service District in Case No. 97-1344-PWD-PC. (See, Petition

fIled October 8, 1997).

PUSLIC a(*VICI COMMISSION
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3. The territory to be withdrawn from the Mingo County Public Service District and

added to the Logan County Public Service District encompasses the area of the pending Elk Creek,

Vemer and Spice Creek water project of the Logan County Public Service District. An application
for a certificate of convenience and necessity for this project was filed on November 21, 1997, and

has been designated as Case No. 97-1326-PWD-CN on the Commission’s docket. (See, Petitions

filed October 3 and 8, 1997; Application filed November 21, 1997).

4. Pursuant to its review of the documents submitted with the petitions filed herein,

Commission Staff has determined that the Mingo and Logan County Commissions have

substantially complied with the procedural steps outlined in West Virginia Code §16-13A-2 and

Rule 6.0 .of the Commission’s Rules and Regulations for the Government of Public Service Districts

150 WVCSR 17, §150-17-6.0 ~~ for the transfer of the described service terntoly between the

Public Service Districts. (See, Final Joint StaffMemorandum filed November 7, 1997; Ti., pp. 6-7,

.12). .

5. Pursuant to the requirements ofWest Virginia Code §16-13A-2 and a Notice of Filing
and Hearing properly published for public legal notice in both Logan and Mingo Counties, West

Virginia, a public hearing was convened in these consolidated cases on March 4, 1998, at which no

members of the public appeared to protest or object to these petitions. (See, Affidavits of

Publication filed February 6, 1998; Transcript generally).

CONCLUSION OF LAW

Under the facts and circumstances of these consolidated cases and the recommendation of

Commission Staff, it is reasonable to grant the petitions filed herein, and approve the reduction of

the Mingo County Public Service District and the enlargement of the Logan County Public Service

District by the service territory described therein.

ORDER

IT IS, THEREFORE, ORDERED that the Order of the Mingo County Commission dated

October 1, 1997, and filed herein on October 3, 1997, to reduce the existing service territory of the

Mingo County Public Service District, as detailed in said Order and supporting documents, is

approved, and that the Order of the Logan County Commission dated October 6, 1997, and filed

herein on October 8, 1997, to increase the service territory of the Logan County Public Service

District to incorporate the service territory ceded by the Mingo County Public Service District

herein, is approved, both to be effective on and after the date that this Recommended Decision

becomes a final order of the Commission.

IT IS FURTHER ORDERED that these consolidated cases shall be removed from the

Commission’s docket of open cases.
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The Executive Secretary is hereby ordered to serve a copy of this order upon the Commission

by hand delivery, and upon all parties of record by United States Certified Mail, return receipt

requested.

• Leave is hereby &anted to the parties to file written exceptions supported by a brief with the

Executive Secretary of the Commission within fifteen (15) days of the date this order is mailed. If

exceptions are filed, the parties filing exceptions shall certify to the Executive Secretary that all

parties ofrecord have been served said exceptions.

If no exceptions are so filed this order shall become the order of the Commission, without

further action or order, five (5) days following the expiration of the aforesaid fifteen (15) day time

period, unless it is ordered stayed or postponed by the Commission.

Any party may request waiver ofthe right to file exceptions to an Administrative Law Judge’s
order by filing an appropriate petition in writing with the Secretary. No such waiver will be

effective until approved by order ofthe Commission, nor shall any such waiver operate to make any
Administrative Law Judge’s Order or Decision the order of the Commission sooner than five (5)
days after approval ofsuch waiver by the Commission.

NT:dTh

~u•uc sE~v,ct co~Iaeuos

op wisy V~~INUA

Thomas N. Trent

Administrative Law Judge
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IN THE COUNTY COMMISSION

OF LOGAN COUNTY, WEST VIRGINIA:

IN RE: LOGAN COUNTY PUBLIC SERVICE DISTRICT

The CountyCommission of Logan County, West Virginia, being cognizant
that a vacancy exists on the LOGAN COUNTY PUBLIC SERVICE DISTRICT

BOARD due to the expiration of the term of James R. Jeffrey in January 2008,
and upon the recommendation of the Logan County Public Service District

Board, does, upon motion duly made, seconded and passed, unanimously

appoint PAUL NARDESTY to fill the aforesaid vacancy for a term of six (6)

years, said term to expire in January 2014.

ENTERED this the 8th day of February, 2008.

ç ~
HUR E. KIRKENDOLL, President

DANNY R. GODDY, Commissioner

\
WILLIE D. AKERS, JR.., Commise ncr
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IN THE COUNTY COMMISSION OF

LOGAN COUNTY, WEST VIRGINIA

iN RE: REAPPOINTMENT TO kOQAN COUNTYPSD

The County Commission of Logan County, West Virginia, being

apprised that the term of Mr. Mike Stone on the Logan County Public

Service District does expire this date, does, upon motion duly made,

seconded and passed unanimously, reappoint Mr. Stone to a new term

of five (5) years on the said Logan County PSD, said term to expire

October, 2007.

ENTERED this the ,!~,day of October, 200i

/%~rc~%~6~
in E. Kirken oi resident

D~od~IIo
Willie D. Akera, it., Comm oner
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IN THE COUNTY COMMISSION OF

LOGAN COUNTY, WEST VIRGINIA

IN RE: LOGAN ~OUNTY PUBJIC SERVICEDJST!IICT

The County Commission of Logan County, West Virginia, being

cognizant that the terms of BEN LOWE, JR. and JAMES R. JEFFREY on

the Logan County Public Service District Board do expire this date,

upon motion duly made, seconded and passed, re-appoint Mr. Lowe

and Mr. Jeffrey to new terms of six (6) years on the Logan County

Public Service District, said terms to expire January, 2008.

ENTERED this the 7~ day of Januaiy, 2002.

11’
~ d

-

Commissioner

I
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304 946 2645

OATH OF OFFICE

STATE OF WEST VIRGINIA,

COUNTY OF LOGAN, TO-WIT:

I, PAUL HARDESTY, having been duly appointed to the office of Member

of the Board of Directors of the Logan County Public Service District, do

solemnly swear that 1 wIll support the Constitution ofthe United States and the

Constitution of the State of West Virginia, and that I will truly and faithfully

discharge all the duties of said office, during my continuance therein, to the

best of my skill and Judgment, so help me,

Taken, subscribed and sworn to before the undersigned Clerk of the

County Commission of Logan County, West Virginia, this the 12th day of

February, 2008.

JOHN A. TURNER, CLERK OF THE

LOGAN COUNTY

Clerk
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OFFICER’S OATH

THE STATE OF WEST VIRGINIA, LOGAN COUNTY, TO WIT:

I, Mike Stone, having been duly appointed to the office of Board Member of the Logan

County Public Service District do solemnly swear that I will support the Constitution of the

United States and the Constitution of this State, and that I will truly and faithftilly discharge all

the duties of said olilce, dwingmy continuance therein, to the best ofmy skill and judgement, so

help me, God.

Mike Stone

Subscribed and sworn to before the undersigned Clerk of the County Commission of said

county, this _______day ofJanuary, 2002.

~LI~,4 4~ihLi

4.



OFFICER’S OATH

THE STATE OF WEST VIRGINIA, LOGAN COUNTY, TO WIT:

1, Ben F. Lowe, Jr., having been duly appointed to the office of Board Member of the

Logan County Public Service District do solemnly swear that I will support the Constitution of

the United States and the Constitution of this State, and that 1 will truly and faithMly discharge

all the duties of said office, during my continuance therein, to the best of my skill and judgement,

so help me, God.

Subscnbed and sworn to before the undersigned Clerk of the County Commission ofsaid

county, this______ day ofJanuary, 2002.

GlcnD.Ad Clerk

4~



1.5

RUlES OF PROCEDURE

LOGANCOUNTY PUBLIC SERVICEDISTIUCr

ARTICLE I

NAME ANJ1PLACE OF BUSINESS

Section 1 The name of this Public Service District shall be LOCAN COUNTY

PUBLIC SERVICE DISTRICT (the “District”).

Sectian2 The principal office ofthe District will be located at W1 ite & Browning
Building, Suite 507, 201 ‘A Stratton Street, Logan, West Virginia.

Section 3 The official seal of the District shall consist of 2 cc nceiitric circles

between which circles shall be inscribed “LOGAN COUNTY PUBLIC SERVICE

DISTRICT WEST VIRGINIA”, and in the center “CORPORATE SEAL” is follows:

Section 4 The fiscal year ofthe District shall begin on the id da> ofJuly in etch

year and shall end on June 30 of the foLlowing year.

ARTICLE II

PURPOSE

Section 1 The District is organized and operated exclusively for I he purposes set

forth in Chapter 16, Article I 3A ofthe Code ofWest Virginia, 1931, as amen’ led (the “Acfl.

P403646*1
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ARTICLE UI

MEMBERSHIP

Section I The members ofthe Public Service Board ofthe Distii t (the “Boazd”)
shall be those persons appointed by The County Commission of Logai. County, Yvest

Virginia (the “County Commission’), or otherwise appointed pursuant to th ~ Act, who shall

serve for such terms as may be specified in the order of the County ommission or

otherwise.

Section 2 Should any member of the Board resign or otherwise become Iegzlly
disqualified to serve as a member of the Board, the District shall immediately notify the

County Commission or other entity provided under the Act and request the appointxneni of

a qualified person to fill such vacancy. Prior to the end of the term of an~ member of the

Board, the District shall notify the County Commission or other entity pru ‘ided under the

Act ofthe pending termination and request the County Commission or other entity provided
under the Act to enter an order of appointment or re-appointment to maintain a frily
qualified membership of the Board.

Section 3 The District shall provide to the Public Service Coinnission ofWest

Virginia, within 30 days of the appointment, the following information: the new bo~trd

member’s name, home address, home and office phone numbers, date ofappc intinent, length
of tenn, who the new member replaces and 1 the new appointee has previ)usly served on

the board, and such other information required under the Act.

Section4 Each board member shall, within 6 months oftakiz3goffi e, successfully
complete the training program established and administered by the Public Service

Commission of West Virginia in conjunction with the West Virginia Department of

Environmental Protection and the West Virginia Bureau for Public Health.

Section 5 Board members shall not be or become pecuniarily inti rested, directly
or indirectly, in the proceeds of any contract or service, or in flmiishing my supplies or

materials to the District, nor shall a former board member be hired by the District in sny

capacity within a minimum of 12 months after such board member’s term has expired or

after such board member has resigned from the Board.

Section 6 Salanes of the board members shall be established as provided in

Chapter 16, Article I 3A, Section 4 of the Act. The District shall certify the nwnber of

customers served to the Public Service Commission ofWest Virginia on the first day ofJuly
each year. Board members may be reimbursed for all reasonable and necssary expen.ses

actually incurred in the performance of their duties.

M0364679.I 2



Secdonl The members ofthe Board are not personally liable Ot responsible for

any obligations of the District or the Board but are answerable only for willful misconduct

in the performance of their duties.

ARTICLE IV

MEETINGS OF THEBOARD

Section 1 The members ofthe Board shall hold regular monthly meetings on such

days ofeach month and at such place and hour as the members shall deterin ne from tizns~ to

time. Ifthe day stated shall fall on a legal holiday, the meeting shall be held on the follow ~ng
day. Special meetings of the Board may be called at any time by the Charperson or by a

quorum ofthe Board.

Section 2 At any meeting of the Board, a majority of the mcmbiss ofthe Board

shall constitute a quorum. Each member ofthe Board shall have one vote it ~ny meeting itad

ifa quorum is not present, those present may adjourn the meeting to a lates date.

Section 3 Unless otherwise waived, notice tomembers ofregula ~ meetings shall

be by letter or telephone. Unless otherwise waived, notice to members of each spev~ial

meeting shall be by letter or telephone not less than 72 hours before the date fixed for such

special meeting. The notice of any special meeting shall state briefly the paiposes of such

meeting and the nature of the business to be transacted at such meeting, :.nd no business

other than that stated in the notice shall be transacted at such special meetng.

Section 4 Pursuant to Chapter 6, Article 9A, Section 3 of th Code of West

Virginia, 1931, as amended, notice of the date, time, place and agenda of all regululy
scheduled meetings of the Board, and the date, time, place and purpos~ of all special
meetings ofthe Board, shall be made available, in advance, to the public anti news medü. as

follows:

Rule No. 1. Notice of Regularly Scheduled Meetings In mediately aster

adoption of these Rules of Procedure and in July of each year thereafter, the Board shall

instruct the Secretary to, and the Secretary shall, post, and leave posted thrc ughout the year
to which it applies, at the regular meeting place of the Board and at the Logan Couity
Courthouse, where notices customarily are posted, a notice setting forth th~ date, time und

place ofthe Board’s regularly scheduled meetings for the ensuing year. In iddition, a copy
ofthe agenda for each regularly scheduled meeting shall also be posted attic same location

by the Secretary not less than 72 hours before such regular meeting is to b( held.

M03646791 3



The Board shall also instruct the Secretaiy to, and the ~ecretazy shall,
distribute to each ofthe newspapers and other news media listed below a ncdce identical to

that posted:

News Media Address

The Logan Banner P.O. Box 720

Logan, WV 25601

WVOW - AM/FM P.O. Box 1776

Logan, WV 25601

Williamson Daily News P.O. Box 1660

Williamson, WV 25661

The Lincoln Journal P.O. Box 308

Hamlin, WV 25523

Independent Herald P.O. Box 100

Pincville, WV 24874

A notice shall be considered distributed to a news medium when it has bern addressed to

such news medium at the address listed above, or at such other address as th3 news medium

has in wnting requested be used, marked or stamped with first class postage and deposi.ed
in the United States mail. in July ofeach year after the adoption ofthese Rulus ofProcedire,
the Board shall review the above list and shall amend such list as needed, in the opinion of

the Board, to reflect properly all the newspapers and other news media ttat custoinatily
cover news of the area served by the Board. In addition, a copy of the igenda for each

regularly scheduled meeting shall also be distributed to the news media by the Secretary :101

less than 72 hours before such regular meeting is to be held.

in the event of any modification to the date, time, place r agenda or a

regularly scheduled meeting ofthe Board, notice ofsuch modification shall immediately be

given to the public and news media by posting at the places and distributng to the news

media in the manner set forth above not less than 48 hours before such regu. ar meeting it. to

be held. A copy of the notice of such modification shall be attached to anc made a part of

the minutes ofthe meeting for which such notice was given.

Rule No.2. Notice of Special Meeti~g~ Not less than 72 hinirs prior to the

date set for any special meeting ofthe Board, the Board shall instruct the Secretary.to, End
the Secretary shall, post at the regular meeting place ofthe Board and at tlu Logan Coulty
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Courthouse, where notices customarily are posted, a notice setting forth the ilate, time, place
and purpose or purposes ofsuch special meeting. Business at such special meeting shall be

limited to the purpose or purposes specified in said notice.

As soon as practical after the posting ofsaid notice, but not Ic is than 72 hours

prior to the date set for such special meeting, the Secretary shall distribut ~ to each of the

newspapers and other news media listed in Rule No. I hereof, a notice :dendcal to that

posted. Amendments made to such news media list, as provided for in said Ituic No. 1, shall

be incorporated by reference in this Rule No.2. A notice shall be considerud distributed to

a news medium when it has been addressed to such news medium at the addr ss listed in said

Rule No. I, or at such other address as the news medium has in writing rcüucstcd be used,
marked or stamped with first class postage and deposited in the United Slaes mail.

A copy ofsuch notice posted and distributed pursuant to this :iule No.2 shall

be attached to and made a part of the minutes of the meeting for which ~ uch notice ~#as

given.

Rule No.3. Emergency Meetings The Board may hold a iieeting with.ut
providing the notice to the public and news media required by Rule No. I and Rule Nc. 2

hereofonly in the event ofan emergency requiring immediate official actioE. The existence

for such an emergency requiring immediate official action shall be detenninsd by the Bo~trd

and shall be attested to in a certificate by the Secretary describing such emergency utd

setting forth the reason or reasons immediate official action is required, ~ hich certificate

shall be attached to and made a part ofthe minutes of such emergency meeting.

Rule No.4. Executive Sessions The Board may hold an ~ ecutive sess~.on

during a regular, special or emergency meeting in accordance with Chapter 6, Article S’A,
Section 4 ofthe Code ofWest Virginia, 1931, as amended. During the open portion of the

meeting, prior to convening an executive session, the Chairperson shill identify the

authorization under Chapter 6, Article 9A, Section 4 ofthe Code ofWest Virginia, 1931, as

amended, for holding the executive session and present it to the Board ani to the general
public, but no decision may be made in the executive session. An executive session may be

held only upon a majority affirmative vote of the Board members present The Board way
hold an executive session and exch~de the public only when a closed session is required for

any of the actions pennined under Chapter 6, Article 9A, Section 4 of thi: Code of West

Virginia, 1931, as amended.

Rulç No.5. Minutes The Board shall provide for the prepam adon of written

minutes of all of its meetings. Subject to the exceptions set forth in Chaptcr 6, Article SA,
Section 4 of the Code of West Virginia, 1931, as amended, minutes.of all iieetings except
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minutes of executive sessions, if any are taken, shall be available to the public within a

reasonable time after the meeting and shall include, at least, the following tnforination:

(I) The date, time and place of the meeting;
(2) The name of each Board member present and absent;

(3) All motions, proposals, resolutions, orders, ordinances and measures proposed,
the name of the person proposing the same and their disposition; and

(4) The results of all votes and, upon the request of a Board nien.ber, the vote of

each Board member, by name.

Rule No.6. No Actionsly Except as othe wise expressly
provided by law, the Board may not deliberate, vote, or otherwise take offI :ial action uron

any matter by reference to a letter, number or other designation or other ecret device or

method, which may render it difficult for persons attending a meeting to uncicistand what is

being deliberated, voted or acted upon. However, this rule does not prohibit the Board fi~m

deliberating, voting or otherwise taking action by reference to an agenda, if copies of he

agenda, sufficiently worded to enable the public to understand what is be ng deliberated,
voted or acted upon, are available for public inspection at the meeting. The Board may not

vote by secret or written ballot.

Rule No.7. BroadcastiniofMeetings Except as otherwise ,rovided in this

rule, any radio or television station is entitled to broadcast all or any part oh Board meeting
required to be open. The Board may regulate the placement and use ofequqment necess.try

for broadcasting, photographing, filming or recording a meeting, so as to prevent unc.ue

interference with the meeting. The Board shall allow the equipment to be p aced within lie

meeting room in such a way as to permit its intended use, and the ordkary use of ~

equipment may not be declared to constitute undue interference; provided, that if the Board,
in good faith, determines that the size of the meeting room is such that all he members of

the public present and the equipment and personnel necessary foi broadcasting,
photographing, filming and tape-recording the meeting cannot be accom~nodated in :hc

meeting room without unduly interfering with the meeting and an adequate alternat ye

meeting room is not readily available, then the Board, acting in good faith and consisbmt

with the purposes of this rule, may require the pooling of the equipment an ~ the persotuel
operating it.

RuleNo8. TelephonicMeetings Board meetings maybehi.ld by telephone
conference or other electronic means. AU Board members participating l’y telephone or

other electronic means must be audible to all those personally present

SectionS All meetings ofany committee ofthe Board shall be sub~ ect to the Rules

of Procedure set forth in Section 4 above.
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ARTICLE V

OFFICERS

Sectioni The officers of the Board shall be a Chairperson Secretary urd
Treasurer. The Chairperson shall be elected from the members ofthe Board The Secretary
and Treasurer need not be members of the Board.

Section 2 The officers ofthe Board shall be elected each year by the memben; at

the first meeting afler the first day of January of each year. The officers ~o elected skill

serve until the next annual election by the membership and until their successors are dily
elected and qualified. Any vacancy occuning among the officers shall ire filled by Jie

members ofthe Board at a regular or special meeting. Persons selected to fill vacancies stall

serve until the next annual organizational meeting ofthe Board when their :uccessors stall

be elected as hereinabove provided.

ARTICLE VI

DUTIES OF OFFICERS

Section 1 When present, the Chairperson shall preside as Ch.urperson at all

meetings of the Board. He/She shall, together with thc Secretary, sign thi: minutes of all

meetings at which he/she shall preside. He/She shall attend generally ti) the execut.ve

business of the Board and exercise such powers as may be conferred upon him/her by ~he

Board, by these Rules of Procedure, or prescribed by law. He/She shall execute, ant. if

necessary, acknowledge for record, any deeds, deeds of trust, contracts, notes, bonds,

agreements, or other documents necessary, requisite, proper or convenient tc be executed by
oron behalf of the Board when and if directed by the members ofthe Roan

Section 2 Ifthe Chairperson is absent from any meeting, the remuning members
of the Board shall select a temporary chairperson.

Section 3 The Secretary shall keep a record ofall proceedings oftre Board which

shall be available for inspection as other public records. Duplicate records stall be filed w!th

the County Commission and shall include the minutes of all Board meetingr. He/She sKill,

together with the Chairperson, sign the minutes of the meetings at which b~’she is present.
The Secretary shall have charge of the minute book, be the custodian ofeeds and other

documents and papers of the Board. He/She shall also perform such other c uties as may be

required of him/her by law or as may be conferred upon him/her from timi: to time by he

members of the Board.

M0364679.I 7



Section 4 The Treasurer shall be the lawful custodian ofall funds ofthe Distict

and shall pay same out on orders authorized or approved by the Board. The Treasurer shall

keep or cause to be kept proper and accurate books of accounts and proper receipts hind

vouchers for all disbursements made by or through him/her and shall prepare and sufr nit

such reports and statements ofthe financial condition ofthe Board as the members may fr,m

time to time prescribe. The Treasurer shall keep and preserve all financial records of the

District for 10 years and shall at all times have such records readily aval able for putlic
inspection. At the end of his/her term of office, the Treasurer shall pronptly deliver all

financial records of the District to his successor in office. He/She shall ah o perform such

other duties as may be required ofhim/her by law or as may be confcned ups in him/her fr,m

time to time by the members of the Board. The Treasurer shall furnish bond in an amorjnt

to be fixed by the Board for the use and benefit of the District.

Section 5 No money may be paid out by the District except upon an order signed
by the Chairperson and Secretary, or such other person or persons aulborized by he

Chairperson or the Secretary, as the case may be, to sign such orders on their behalf. Etzcb

order for the payment ofmoney shall speci& the purposes for which the ar-bunt thercols

to be paid, with sufficient clearness to indicate the purpose for which the ord ~r is issued, ted
there shall be endorsed thereon the name ofthe particular fund out ofwhich : t is payable t.nd

it shall be payable from the fund constituted for such purpose, and no other. All such orders

shalL be reflected in the minutes ofthe next meeting of the Board.

Section 6 The members and officers of the Board shall make ivailabic to he

County Commission, at all times, all of its books and records pertaining to the Dislrk.t’s

operation, finances and affairs, for inspection and audit.

ARTICLE VII

AMENDMENTS TO RULES OF PROCEDURE

Section 1 These Rules ofProcedure may be altered, changed, an ended or added

to at any regular or special meeting of the Board when a quonun is preseni and a majotity
of those present vote for the alteration, change, amendment or additio~ but no such

alteration, change, amendment or addition shall be made at any special meeti tg unless notice
of the intention to propose such alteration, change, amendment or addit.on and a char

statement of the substance thereof be included in the written notice calli ig such spu:ial
meeting.

Mo36.679.I 8



Adopted this 9~ day of May, 2002.

Member

Member

M0364679.I 9



CERTIFiCATION

Certified a true copy of the Rules of Procedure duly adopted by the

Board of Logan County Public Service District on May 9, 2002.

Dated this IO~ day ofMay 2002.

SEAL].

Secretaiy

00012 IG~O323

M0364679.I 10
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The Logan County Public Service District held its Special Monthly Board Meeting on

Tuesday, February 12, 2008. at 6:30 p.m., at the Logan County Public Service District Business

Office, 41 Armory Road, Monaville, West VirginiL

Mr. Ben Lowe, Chair, called the meeting to order. See attached list of those in

attendance.

ELECTION OF OmCERS Being that a new board mcmber was appointed by the

Logan County Commission, the election of the officers was discussed. A motion was made by
Mr. Paul Hardesty to nominate Ben Lowe as Chair, seconded by Mr. Stone. Motion passed 3-0.

A motion was made by Mr. Hardesty that Mike Stone remains as Secretary, seconded by Mr.

Lowe. Motion passed 3-0. Mr. Stone made a motion to nominate Mr. Hardesty as Treasurer,

seconded by Mr. Lowe. Motion passed 3-0.

The District Officers for the remaining 2008 until the first meeting ofJanuary, 2009 are:

Mr. Ben F. Lowe, Jr., Chair
Mr. Paul Hardesty, Treasurer

Mr. Mike Stone, Secretary

APPROVAL OF MINUTES The Board reviewed the Minutes ofthe January 29, 2008,

Board Meeting. A motion was made by Mr. Stone to approve the minutes as presented, seconded

by Mr. Lowe. Mr. Hardesty stated to let the record reflect that he abstains from the vote.

Motion passed 2-0.

CUSTOMER/PUBLIC PRESENTATIONS Residents of Striker Fork were present at

the meeting. Mr. Roberts reported that he is working on the Infrastructure Application. Mr.

Roberts stated that the new application forms are available and the Infrastructure Council will

email them to him tomorrow. Mr. Roberts stated that the District will be advertising for

engineering services in the local newspaper tomorrow. Mr. Roberts stated that the proposals are

due to be submitted to the District on March 12,2008. Mr. Hardesty stated that he knew that the

County Commission has met with the residents on numerous occasions. Linda Adkins stated

that Mr. Kirkendall told her that a cover letter was sent to the Governor today. Ms. Adkins

stated that Mr. Kirkendall had told her that he was not able to meet with the Governor on Friday.
Ms. Adkins stated that Mr. Kirkendall is sending the letter to all the Delegates and the Governor

today. Mr. 1-lardesty stated that they had had conversations with the Governor on an informal

basis because the Governor had stated that his priorities are infrastructure being water and

sewage. Mr. Hardesty stated that he knows the need. Mr. Roberts stated that the District will

procure the engineering services which will take approximately two or three months.
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Logan County Public Service District MinuLes

February 12,2008
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ANNOUNCEMENTS The next Regular Board Meeting is scheduled for Tuesday,
February 26,2008 at 6:30 p.m. at the Logan County PSD Office, 41 Armory Road, Monaville,
West Virginia.

Mr. Roberts stated that the next Spccial Board Meeting is scheduled for Tuesday, March

11,2008 at 6:30 p.m. at the Logan County PSD Office, 41 Armory Road, Monaville, West

Virginia.

PROJECT IMPLEMENTATION

Holden Water Project — Mr. Roberts reported the District has received the

Public Service Commission’s Certificate.

Mr. Roberts stated that Joel Nunes is working on the right-of-ways.

Mr. Roberts stated that he has given Mr. Walker the plat and property description for the

big tank site today.

Mr. Roberts stated that he will begin sending the other information needed to the

Infrastructure Council next week for the Authorization to Bid.

Phase HA Wastewater Project - Mr. Roberts reported that the Bid Opening is

scheduled for February 26, 2008 at 2:00 p.m. at the Logan County Public Service District office.

Mr. Roberts stated that 11 contractors have picked up hid sets.

A discussion was held on the tax exempt legislation.

A discussion was held on the Oval Adams property issue.

North Fork Water Project — Mr. Roberts reported that the District is waiting on

the Letter of Conditions from the Rural Utility Services. Mr. Roberts stated that the letter was

sent to the State Director in Morgantown last Thursday.

Mr. Roberts stated that the Environmental Notice was sent to the Logan Banner Lu be

published.

Mr. Roberts stated that this project should be ready to bid in about a month.
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Logan County Public Service District Minutes

February 12,2008
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Anchor Road Water Project — Mr. Roberts reported that thc design in

continuing. Mr. Roberts stated that Randy Bolton of Stafford Consultants is trying to set up a

meeting with the WVDOT onUS 119 encroachment. Mr. Roberts stated that this project may
cost approximately $4,000,000 or more.

Other Projects — In regards to the Lake BranchfLee Miller Road Water Project,
Mr. Roberts reported that the material bid opening on this project is scheduled for tomorrow at

2:00p.m.

In regards to the Upper Little Harts Creek/Marsh Fork Water Projects, Mr. Roberts stated

that the engineering proposals are due on March 12, 2008.

In regards to the Huff Creek Water Project, Mr. Roberts stated that the District had

previously authorized him to look into bidding out a skid steer. Mr. Roberts stated that he found

out that Caterpillar has a contract with the State. Mr. Roberts requested authorization from the

Board to purchase the skid steer off the State Contract. After a discussion, the Board authorized

Mr. Roberts to proceed with the purchase.

SYSTEMOPERATION& Mr. Roberts and Mr. Baisden presented a Memorandum approving
the payment of invoices and the monthly invoices for the Board’s review, approval and

signature. A motion was made by Mr. Stone to approve the invoices as presented, seconded by
Mr. Hardesty. Motion passed 3-0.

Mr. Roberts and Mr. Baisden presented the Financial Report, Delinquent Report, the

Monthly Vehicle Use Summary and the Purchased Water Report to the Board for review and

discussion.

Eastern Wyoming Water Systems — Mr. Roberts stated that the next Eastern

Wyoming Public Service District board meeting is scheduled for Tuesday, March 4, 2008.

In regards to the Itmann/Bud Mountain Water Project, Mr. Roberts reported that they
received a split year $1,500,000 Small Cities Block Grant.

In regards to the Itinann/Mullens connection, Mr. Roberts reported that the pump should

be operational by the end of this week.

Mr. Roberts stated that he prepared a letter Monday requesting that the Public Service

Commission review the District’s rates.
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Other - Mr. Roberts presented the new Logan County PSD Water Tariff to the

Board for review and signature.

A discussion was held on the Property Agreement between the Logan County Public

Service District and the Logan County Commission prepared by Mr. Walker. Mr. Hardesty
inquired as to how much property was taken. Mr. Roberts stated that it was approximately ¼ of

an acre. Mr. Hardesty inquired as to where in the county would there be any property that the

District could use. Mr. Roberts stated that the District would like to have something centrally
located. Mr. Hardesty stated that the next time he was in town to meet with Mr. Kirkendall

about the locations available.

EXECUTIVE SESSION A motion was made by Mr. Hardesty to enter into executive session

pursuit to Chapter 6, Article 9A, Section 4(b)(2)(A) of the Code of West Virginia, 193!, for the

purpose of discussing matters arising from the appointment, employment, retirement, promotion,
transfer, demotion, disciplining, resignation, discharge, or dismissal or compensation of a public
officer or employee, seconded by Mr. Stone. Motion passed 3-0.

A motion was made by Mr. Hardesty to arise from Executive Session with no acLion

taken, seconded by Mr. Stone. Motion passed 3-0.

ADJOURNMENT Being no other business, a motion made by Mr. Stone and seconded by Mr.

Hardesty, the meeting was adjourned.
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LOGAN COUNTY PUBLIC SERVICE DISTRICT

February 12, 2008 Board Meeting
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LOGAN COUNTY

PUBLIC SERVICE DISTRICT

P.O. Box 506 HOARD MEMBERS:

Lagan. WV 2560! James R. Jrffrev. Choir

(304) 946-264! (TDD) Uen ~ Lowe. Jr~

box (304) 946-2645 Mike Stone

E-mail: lcpsd@)lcpsd.eom MANAGING ENGINEER:

Rick Robens, P.E~

MINUTES

February 12,2008

Respectfully submitted,

Mr. Ben Low
, Jr., Chair

Mr. Paul Hardesty, Treasurer

—

Mr. Mike Stone, Secretaiy
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PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON

At a session ofthe PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the

City of Charleston on the gth day of January, 2008.

CASE NO. 06-0701-PWD-PC (REOPENED)

LOGAN COUNTY PUBLIC SERVICE DISTRICT,

a public utility, Logan County.
Petition for consent and approval for Logan County PSD to

purchase the assets of the Holden Water Company.

CASE NO. 07-1351-PWD-CN

LOGAN COUNTY PUBLIC SERVICE DISTRICT,

a public utility, Logan County
Application for a certificate of convenience and necessity
to construct a water distribution system to serve the North

Fork, Harmon Branch, Ellis Fork and Sanders Branch

areas, Logan and Boone Counties.

COMMISSION ORDER

The Commission (i) grants the District’s application for a certificate of convenience

and necessity, with conditions as set forth herein, and (ii) on its own motion, removes a

surcharge provision from the District’s tariff.

BACKGROUND

Case No. 07-1351-PWD-CN

On July 20, 2007, the Logan County Public Service District (District) filed an

Application for a Certificate of Convenience and Necessity to construct a water distribution

system to serve the communities ofNorth Fork, Harmon Branch, Ellis Fork, Sanders Branch,
and surrounding areas in the Counties of Logan and Boone. The constructed system will

serve approximately 140 new customers. Construction is expected to cost $2,700,000 and

will be financed with (1) an Appalachian Regional Commission Grant of $1,000,000; (ii) a

West Virginia Infrastructure and Jobs Development Council (WVIJDC) loan of $700,000,
at an annual interest rate of 0%, for a term of 40 years; and (iii) a WVIJDC Fund Loan of

Public Service Commission

of West Virginia
Charleston



$1,000,000, at an interest rate of 0%, for a term of 40 years. The District did not request a

rate increase in support of the project.

On August 6, 2007, the District filed a “Motion to Waive Rule 42 Requirement.” As

cause the District stated that the project will not necessitate a change in its rates and changes.

On August 30, 2007, the District provided affidavits ofpublication ofthe “Notice of

Filing” from the (i) Lincoln Journal, (ii) Coal Valley News, (iii) Pineville Independent
Herald, (iv) Williamson Daily News, and (v) Logan Banner. The District also provided
documentation of mailings of the Notice of Filing to its resale customers, (i) Town of

Chapmanville and (ii) Mingo County Public Service District. No protests were received in

this case.

On October 15, 2007, Staff filed its “Final Joint Staff Memorandum.” Staff

recommended the Commission (i) grant the certificate of convenience and necessity, (ii)

approve the associated funding, (iii) approve the District’s current rates and charges for use

by the customers obtained as a result of the certificate, (iv) approve the level of operations
as shown in Staff’s Recommended Cash Flow Analysis, (v) require the District to provide
Staff with final bid summaries, (vi) require the District to notify the Commission of certain

changes in the project, (vii) require the District submit a certificate ofsubstantial completion
for each construction contract associated with the project, (viii) require the District to follow

the rules and regulations applicable to West Virginia Department ofTransportation, Division

of Highways, rights-of-way, and (iv) require the District to submit proof that 160 potential
customers had signed users agreements.

On December 11, 2007, the District filed a summary document stating that 161

customers had executed users agreements.

DISCUSSION

Case No. 07-1351-PWD-CN

Upon review, the Commission concludes that the project is necessary in that it will

expand service into areas in need ofwater service. The Commission also concludes that the

general public convenience will be served as the project cost of $2,700,000 is funded by (i)
an Appalachian Regional Commission Grant of $1,000,000; (ii) a West Virginia
Infrastructure and Jobs Development Council (WVIJDC) loan of $700,000, at an annual

interest rate of 0%, for a term of40 years; and (iii) a WVIJDC Fund Loan of$ 1,000,000, at

an interest rate of 0%, for a term of 40 years. No rate increase is necessary to fund this

project.

The Commission concludes that it is appropriate to waive formal hearing on this

application because notice of the project was properly published and the protest period

Public Service Commission

of West Virginia
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expired without any protest being filed. Finally, the District’s “Motion to Waive the Rule

42 Requirement” is now moot.

Case No. 06-0701-PWD-PC

The Commission’s September 14, 2007 Order in Case No. 06-0701 -PWD-PC, among

other things, (i) approved the sale of the water utility assets of the Holden Water Company

to the District and (ii) implemented a $1.25 per customer per month surcharge applicable to

District customers served through the water utility assets ofthe Holden Water Company. The

Commission implemented the surcharge to pay the debt service on a loan taken for the

purpose ofpaying for design work to repair and replace the acquired Holden Water Company
assets.

The Commission’s December 5, 2007, Order described the District’s recent progress

report detailing work on the Holden Water Company assets. The District stated that because

the debt service payments were not due until January of 2009 (i) it had not collected the

$1.25 per month surcharge and (ii) it was unlikely that it would need to implement the

surcharge at all.

Because the District is not collecting the surcharge, the Commission will remove the

surcharge provision from the District’s tariff. The District may petition to reopen Case No.

06-0701 -PWD-PC and seek reinstatement ofthe surcharge provision ifand when the District

is required to make payments on the design loan.

FINDINGS OF FACT

Case No. 07-1351-PWD-CN

1. On July 20, 2007, The District filed an Application for a Certificate of

Convenience and Necessity to construct a water distribution system to serve the communities

of North Fork, Harmon Branch, Ellis Fork, Sanders Branch, and surrounding areas in the

Counties of Logan and Boone.

2. The District published a Notice of Filing, including the right to protest or

intervene.

3. No protests were filed in this case.

4. Staff recommended approval of the District’s application subject to several

enumerated conditions.

Case No. 06-0701-PWD-PC

5. The District is not collecting the $1.25 surcharge authorized by its tariff.

Public Service Commission

of West Virginia
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CONCLUSIONS OF LAW

Case No. 07-1351-PWD-CN

1. The District’s project is necessary and will serve the general public
convenience. Therefore, pursuant to West Virginia Code § 24-2-11 and Sexton v. Public

Service Commission, 188 W.Va. 305, 423 S.E.2d 914 (1992), a certificate of convenience

and necessity will be granted subject to the conditions described below.

2. It is appropriate to waive the formal hearing on this application because notice

ofthe project was properly published and the protest period expired without any protest being
filed.

3. It is reasonable to approve the financing for the project more specifically
described above.

Case No. 06-0701-PWD-PC

4. Because the District does not require the $1.25 surcharge, it is reasonable to

remove the surcharge from the District’s tariff.

ORDER

IT IS THEREFORE ORDERED that Logan County Public Service District’s

application for a certificate of convenience and necessity to construct a water distribution

system to serve the communities ofNorth Fork, Harmon Branch, Ellis Fork, Sanders Branch,
and surrounding areas in the Counties of Logan and Boone, is hereby approved.

IT IS FURTHER ORDERED that the project financing consisting of (i) an

Appalachian Regional Commission Grant of$ 1,000,000; (ii) a West Virginia Infrastructure

and Jobs Development Council (WVIJDC) loan of$700,000, at an annual interest rate of0%,

for a term of 40 years; and (iii) a WVIJDC Fund Loan of$1,000,000, at an interest rate of

0%, for a term of 40 years, is hereby approved.

IT IS FURTHER ORDERED that the rates and charges set forth in Attachment 1 of

this Order are hereby approved for use by the District.

IT IS FURTHER ORDERED that, within thirty (30) days of the date of this Order,
the District shall file with the Commission’s Tariff Office an original and six (6) copies of

a proper tariff setting forth the rates hereby approved.

IT IS FURTHER ORDERED that the District submit final bid summaries within 10

days of receipt.

Public Service Commission
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IT IS FURTHER ORDERED that the District seek additional regulatory approval if

there are any changes in the plans or scope of the project. Furthermore, if there are any

changes in the rates to be charged associated with the project, the District must seek the

Commission’s approval of those changes.

IT IS FURTHER ORDERED that if there are changes in project costs that do not

affect rates, the District does not need to seek reopening and approval; however, the District

must file an affidavit signed by a Certified Public Accountant certifying that rates are not

affected.

IT IS FURTHER ORDERED that the District submit, within ten (10) days of

issuance, a copy of the “Certificate of Substantial Completion” issued for each construction

contract upon completion of construction.

IT IS FURTHERORDERED that the District comply with all the applicable rules and

regulations ofthe West Virginia Department ofTransportation, Division ofHighways, ifthe

project requires the District to utilize any of that division’s rights-of-way.

IT IS FURTHER ORDERED that upon entry ofthis Order, this case shall be removed

from the Commission’s docket of active cases.

IT IS FURTI-IERORDERED that the Commission’s Executive Secretary serve a copy

of this Order upon all parties of record by United States First Class Mail and upon

Commission Staff by hand delivery.

A Thao Copy. Tc$tn

San.h-. SquIa’e
Ex.cu$ve. ~ecictáry

JJW/sek

06070 lce.wpd
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LOGAN COUNTY PUBLIC SERVICE DISTRICT

CASE NO. 07-1351-PWD-CN

APPROVED TARIFF

Attachment 1

Sheet 1 of 2

APPLICABILITY

Applicable within the entire territory served.

AVAILABILITY

Available for general domestic, commercial, industrial and sale for resale water service.

RATES (Customers with a metered water supply)
First 2,000 gallons used per month

Next 58,000 gallons used per month

Next 240,000 gallons used per month

All Over 300,000 gallons used per month

$8.47 per 1,000 gallons
$8.11 per 1,000 gallons
$5.98 per 1,000 gallons
$3.13 per 1,000 gallons

I

1—

1—

2

3

4

6

8

5/8 inch meter

3/4 inch meter

inch meter

1/4 inch meter

V2 inch meter

inch meter

inch meter

inch meter

inch meter

inch meter

$ 16.93

$ 25.40

$ 42.34

$ 61.82

$ 84.68

$ 135.52

$ 254.06

$ 423.44

$ 848.47

$ 1,358.85

FLAT RATE CHARGE (customers with non-metered water supply)

Equivalent of 4,500 gallons, $37.19

(C) DELAYED PAYMENT PENALTY

The above schedule is net. On all accounts not paid in full when due, ten percent (10%)
will be added to the net current amount unpaid. This delayed payment penalty is not

interest and is to be collected only once for each bill where it is appropriate.

Public Service Commission

of West Virginia
Charleston
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Attachment 1

Sheet 2 of 2

TAP FEE

The following charges are to be made whenever the utility installs a new tap to serve an

applicant.

A tap fee of $100.00 will be charged to customers applying for service before

construction is completed adjacent to the customer’s premises in connection with a

certificate proceeding before the Commission. This pre-construction tap fee will be

invalid after the completion of construction adjacent to an applicant’s premises that is

associated with a certificate proceeding.

A tap fee of $250.00 will be charged to all customers who apply for service outside of a

certificate proceeding before the Commission for each new tap to the system.

RECONNECTION

$20.00

To be charged whenever the supply of water is turned off for violations of rules,

non-payment of bills, or fraudulent use of water.

RETURNED CHECK CHARGE (effective on or after September 29, 2006)
A service charge equal to the actual bank fee assesse4 to the District or a maximum of

$25.00 will be imposed upon any customer whose check for payment of charges is

returned by their bank due to insufficient funds.

(C) LEAK ADJUSTMENT

$0.97 per 1,000 gallons is to be used when a bill reflects unusual consumption which can

be attributed to eligible leakage on the customer’s side of the meter. This rate shall be

applied to all such unusual consumption above the customer’s historical average usage.

(C) — Change in text.

Public Service Commission

of West Virginia
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WEST VIRGINIA

infrastructure & Jobs Development Council

January 14, 2007

Rick Roberts, P.E.

Managing Engineer

Logan County Public Service District

P.O. Box 506

Logan, West Virginia 25601

Re: North Fork Water Project

Project No. 2000W-563

Authority to Advertise for Bids

The Logan. County Public Service District IS authorized toadvertise for bids for the

above referenced project. Please submit a copy of the completed Bid advertisement

ASAP and submit an affidavit of publication of the advertisement for bids. Additionally,

please submit certified bid tabulations within fl~gdaysafter the bid opening.

The Contractors Aswciation of WestVirginia (CAWV) has.established a clearinghouse
to ensure several projects do not bid on the.same day. Please contact Lindsay Miller at

304-342-1166 before advertisement for Information regarding other projects scheduled

to bid. We recommendavoiding bid opening dates on Mondays, Fridays or days

following a holiday.

We also recommend sending a set of plans and specifications for the project to the

cAWV’s P!an Room at 2114 Kanawha Boulevard, East, Charleston, WV 25311.

If you have any questions, please contact.me.

~c: Stafford Consultants, Inc.

Debbie Legg, .WVDO (via e-mail)

Ralph GOolsby, WVDO (viae-mail)

300 Summers Street. Suite 980 Charleston~WV 25301 Phone (304) 558-4607 Fax (304) 556-4609

Gov. Joe Manchin, III

Chairman

Kenneth Lowe, Jr..

Public Member

Dwight Calhoun

Public Member

David ~Bone? McComas

Public Member

Ron Justke

Public Member Dear Mr. Roberts:

Jefferson E. Brady, P.E.

Executive Director

Cell: 304-993-6051

Paula koontz

Admfriistratlve Secretary

Sincerely,

Jefferson E. Brady, P~E.

Executive Director

www.wvlnfrastructure.com



Gov. Joe Manchin, Ill

Chairman

Kenneth Lowe~ Jr.

PUblic Memb~r

Dwight Calhoun

Public Member

David “Bones” McComas

Public Member

Ron Justice

Public Member

Rick Roberts, P.E.

Managing Engineer

Logan County Public Service District

P.O. Box 506

Logan, West Virginia 25601

Dear Mr. Roberts:

Re: North Fork Water Project

Project No. 2OQOW-563

Authority to Advertise for Bids

Jefferson E. Brady, P1.

Executive Director

Cell: 304-993-6051

Paula Koontz

Admini�t?ative Secretary

The LoganCounty Public Service Districtis authorized toadvertise for bids for the

above referenced project. Please submit a copy of the completed Bid advertisement

ASAP and submit an affidavit of publication of.the advertisement for bids. Additionally,

please submit certified bid tabulations within flyg.days after the bid opening.

The Contractors ~sociàtionof West Virginia (cAWV) has established a clearinghouse
to ensure several projects do not bid on the same day. P’ease contact Lindsay Miller at

304-342-1166 before advertisement for information regarding other projects scheduled

to bid. We. recommend avoiding bid opening dateson Mondays,. Fridays Or days

following a holiday.

Cc: Stafford Consultants, Inc.

Debbie Legg, WVDO (via e-mail)

Ralph Gbolsby, WVDO (vIa e-mail)

300 Summers Street. SuIte 980 Charleston, VN 25301 Phone (304)558-4607 Fax (304) 556-4609

WEST VIRGINIA

Infrastructure & Jobs UevelopmentCouncil

January 14, 2007

We also. recommend sending a set of plans and specifications for the project to the

£AWV’s Plan Room at 2114 Kanawha Boulevard, East, Charleston, WV 25311..

If you have any questions, please contactme.

Sincerely,

Jefferson E Brady, P.E.

Executive Director

www.wvinfrastructure.com



Jefferson E. Brady P1. Sb.. Ei~ccutive Direcior

300 Suflimers Street. Suile 980

Charle$ion. \Vest Virginia 25301

Phone: (304) 558-4607

Facsiniile:(304) 558-4609

Jefferson.8rady~verizon.nei

December 15, 2006

Mr. Rick Roberts, P.E., Managing Engjneer

Logan County Public Service Distriôt

P.O. Box 506

Logan, WV 25601

Re: Loan Agreement

Water.Project 2000W-563
Action Required by January 15,2007

Dear Mr. Roberts:

At the December 6, 2006 meeting ofthe West Virginia infrastructure & Jobs

Development Council (the “Council”), the Council authorized the West Virginia Water

Development Authority (the “Authority”) to eater into a Loan agreement with the Logan County
Public Service District (the “District”) for a Loan of $1,000,000 and a wrap loan of $700,000 The

Loans will be made from the.proceeds of bonds issued by the Authority on behalf of theCouncil.

To comply with new US Internal Revenue Code requirements, the Council and the Authority
replaced the binding commitment letters with the attached Loan agreements.

If the District intendsto accept the Loans, its governing body must adopt.a written

resolution authorizing it to enter into the Loan agreements if authorized, the District should

execute the Loan agreements in tnplicate and return them, along with a certified copy of the

resolution, to the Authority The District must also submit to the Council a proposed written

schedule for the dosing of the Loans.

Please contact Jeff Brady at (304) 558-4607 if you have any questions.

cc: Stafford Consultants, Inc.

Ralph Gooisby, ARC

Public Members

Ken Lowe Shepherdsto~~n Sb. D~~ight Calhoun Petersburg ‘~. Tim Stranko Morgantown ~ Dave McComas Prichard

Sincerely,



Jefferson E. Brady, P.E. ~ ExecutiveDirector

300 Surnmers.Street,.Suite 980

Charleston, West Virginia 25301

Phone: (304) 558-4607

Facsimile (304) 558-4609

Jefferson~Brady@verizon.net

September 26, 2006

Ralph Goolsby, ARc Program Manager
Local Capacity Development
West Virginia Development Office

State Capitol Complex, Building 6

Room. 553~

Charleston, WV 25305

Re: Logan County PSD
Water Project 2000W-563

Dear Mr. Goolsby:

The West Virginia Infrastructure and Jobs Development Council determined on March 2,
2005 that the referenced project is technically feasible withm the guidelines of the Infrastructure

and Jobs Development Act and that the District may be eligible for a Infrastructure Fund loan of

$1,000,000 and an Infrastructure Fund grant of $700,000 pending the District’s readiness to

proceed and availabilityoffünds. The projectwas placed on the COuncil’s pending list of projects.

Council intends to issues bonds in the next three months and will allocate funds at that

tune The referenced project has been rated and is in line to receive funds from that issue pending
the availability of funds.

If you have any questions, please contact me.

Sincetely,

Jefferson E. Brady, P.E.

Executive Director

~c: Debbie Legg, WVDO

Public Members

Mark Prince Hurncane ~ Dwight Calhoun Petersburg .~ Tim Stranko Morgantown ~. Dave McComas Prichard



Jefferson E. Brady, P.E. ~o Executive Director

Ralph Goolsby, ARC.Program Manager
Local Capacity Development
West Virginia Development Office

State Capitol Complex, Building 6

Room 553

Charleston, WV 25305

September 8, 2006

300 Summers Street, Suite 980

Charleston, West Virginia 25301

Phone: (304) 558-4607

Facsimile: (304) 558-4609

Jefferson.Brady@verizon.net

Re: Logan County PSD
Water Project 2000W-563

Dear Mr. Goolsby:

The West Virginia Infrastructtire• and Jobs Development Council determined on March 2,
2005 that the referenced project is technically feasible within the guidelines of the Iiifrastructure

and Jobs Development Act Therefore, Logan County PSD is on the Council’s pendmg list of

projects to be considered for an Infrastructure Fund loan of$ 1,000,000 and an Infrastructure Fund

grant of $700,000.

If you. have...any questions, please contact .me.

Cc: Debbie Legg, WVDO
Rick Roberts, LCPSD

Püblic.Menibers

Mark Prince, Hurricane .~b. Dwight:Calhoun, Petersburg ~ Tim Stranko, Morgantown ~. Dave McComas, Prichard

I,

Sincerely,

Executive. Director



Jèffersón E. Brady, P.E. e~o L3~xecutive Director

300 Summers Street, Suite 980

Charleston, West Virginia 25301

Phone: (304) 558-4607

Facsimile: (304) 558-4609

JefFerson Brady@verizofl.net

September 6, 2006

Ralph Goolsby, ARC Program Manager
Local Capacity Development
West VirginiaDevelopment Office

State Capitol Complex, Buildmg 6

Room 553

Charleston, WV 25305

Re: Logan County.PSD
Water Project.2000W-563

Dear Mr. Goolsby:

The West Virginia Iiifràstructur~ and Jobs Development Council detennined on March 2,
2005 that the referenced project is technically feasible within the guidelines of the Infrastructui~e

and Jobs Development Act and that the Distnct may be eligible for a Infrastructure Fund loan of

$1,000,000 and an Infrastructure Fund grant of $700,000 pending the Distnct’s readmess to

proceed and avai]ability of funds. The project was placed on the Council’s pending list ofprojects~

On July 12, 2006 the Council committed, funds from the annual allocation to pr9~ects.
according to established protocol and ranlung procedures The referenced project did not receive a

commitment and therefore remains, on the pending list awaiting availability offunds. Council

intends to issues bonds in the near future and Will again follow:established protocol and ranking
procedures to allocate funcit

If you have anyquestions, please contact me.

Sincerely,

JeffersonE. Brady, P.E.

Executive Director

Cc: Debbie Legg; WVDO

Public Members

Mark Prince, trricane~ D~viglit Calhoun, PetersbUrg lb TimSiranko, MOr~añtown ~.:Dave McComàs, Prichard



Jefferson E. Brady, P.E. ~ Executive Director

300 Summers Street, Suite 980

Charleston, West Virginia 25301

Phone: ‘(304) 558-4607

Facsimile: (304) 558-4609

J~frerson Brady@verizbn.net

September 6, 2006

Ralph Goolsby, ARC Program Manager
Local Capacity Development
West Virginia Development Office

State Capitol Complex, Building 6

Room 553

Charleston, WV 25305

Re: Logan County PSD
Water Project 2000W-5~3

Dear Mr. Goolsby:

The WestVirginia Infrastructth~e and Jobs DevelopmentCouncil determined on March 2,
2005 that the referenced project is technically feasible within the guidelines ofthe Infrastructure

and Jobs Development Act and that the District may be eligible for a Infrastructure Fund loan of

$1,000,000 and an Infrastructure Fund grant of $700,000 pending the District’s readiness to

proceed and availability of funds. The project was placed on the Council’s pending list of projects.

On July 12, 2006 the Council committed funds from the annual allocation to projects
according to established protoco’ and ranking procedures The referenced project did not receive a

commitment and therefore remains on the pending list awaiting availability of funds Council

intends to issues bonds in the near future and wi1l~again follow established protocol and ranking
procedures to allocate funds~

If you have any questions, please contact me.

Sincerely,

Jefferson E. Brady, P.E.

Executive Director

~c: Debbie Legg, WVDO

Public Members

Mark Prince Hurricane ~ Dwight Calhoun Petersburg ~ Turn Stranko Morgantown ~ Dave McComas Prichard



West Virginia Infrastructure & Jobs Development Council

Public Members:. 300 Sumn~ Street, Suice 980

James I). Williams,Chairman Charleston, West Virginia 25301
St. Albans Telephone: (304) 5584607

William J. Harman, PE, Vice Chairman Facstmil
. (304) 558-4609

Grufton

Dwight Calhoun Katy Mallory, PE
Petersburg Executive Secretary

William P. Stafford, II. Esquire KMallory@ezwv.com
Princeton

December 6, 200.0

Mr. Rick Roberts

Logan County Public Service District

Suite 507

White & Browning Building
Logan, West Virginia2560 I

Re: Logan COunty Public Service District 2000W-563

North Fork / Big Crçek Water Extension Project.

Dear Mr. Roberts:

The West Virginia Infrastructure and Jobs Development Council (the “Infrastructure Council”) has

reviewed the Logan. County Public Service District’s (the “District”) preliminary application regarding its

proposed project to extend water service to 150 customers in the North Fork iBig Creek areas (the “Project”).

Based on the findings of the Water Technical Review Committee, the Infrastructure Council has

determined that the Project is technically feasible within the guidelines of the Infrastructure and Jobs

Development Act The District should carefully review the enclosed comments ofthe Water Technical Review

Committee as the District may need to address certain issues raised in said comments as it proceeds with the

Project.

The Infrastructure Council also determined the District may be eligible for Infrastructure Fund assistance

of approximately $1,350,000 However, the Infrastructure Council’s final decision regarThng specific funding
ofthe Project is deferred pendingthe District’s readiness to proceed and availability offunds in the Infrastructure

Fund This letter is not a commitment letter of Infrastructure Funds The Project will be placed on the

Infrastructure Council’s pending list of projects.

ifyou have any questions regarding this. matter, please contact Katy Mallory at 558-4607.

~rely~~
mes D. Williams

Enclosure

JDW/km

cc: Walt Ivey, BPH (w/o enclosure)
Debbie Legg, WVDO (w/o enclosure)
Region II Planning & Development Council



$1,700,000 SCHEDULE Y

Logan County Public Service District (North Fork)

0% Interest Rate, 40 Years from Closing Date

Closing Date: July 16, 2008

Debt Service Schedule

Date Principal Coupon Total P+l

09/01/2041 11,039.00 - 11,039.00

12/01/2041 11,039.00 - 11,039.00

03/01/2042 11,039.00 - 11,039.00

06/01/2042 11,039.00 - 11,039.00

09/01/2042 11,039.00 - 11,039.00

12/01/2042 11,039.00 - 11,039.00

03/0I/2043 11,039.00 - 11,039.00

06/01/2043 11,039.00 - 11,039.00

09/01/2043 11,039.00 - 11,039.00

12/01/2043 11,039.00 - 11,039.00

03/01/2044
,

11,039.00 - 11,039.00

06/01/2044 11,039.00 - 11,039.00

09/01/2044 11,039.00 - 11,039.00

12/01/2044 11,039.00 . 11,039.00

03/01/2045 11,039.00 - 11,039.00

06/01/2045 11,039.00 - 11,039.00

09/01/2045 11,039.00 • 11,039.00

12/01/2045 11,039.00 - 11,039.00

03/01/2046 11,039.00 - 11,039.00

06/01/2046 11,039.00 - 11,039.00

09/01/2046 11,039.00 - 11,039.00

12/01/2046 11,039.00 - 11,039.00

03)01/2047 11,038.00 - 11,038.00

06/01/2047 11,038.00 - 11,038.00

09/01/2047 11,038.00 - 11,038.00

l2/01/2047 11,038.00 - 11,038.00

03/01/2048 11,038.00 - 11,038.00

06/01/2048 11,038.00 - 11,038.00

Total $1,700,000.00 - $1,700,000.00

Yield Statistics

Bond Year Dollars 535,274.89

Average Life 20.750 Years

Average Coupon .

Net Interest Cost (NIC) -

True Interest Cost (TIC) 1.1 3E-10

Bond Yield for Arbitrage Purposes 1.1 3E-I 0

All Inclusive Cost (AIC) 1.13E-10

IRS Form 8038

Net Interest Cost

Weighted Average Maturity 20.750 Years

IF 7-01-08 SINGLE PURPOSE I 7/1/2008 I 2:12 PM

Raymond James & Associates, Inc.
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$1,700,000 SCHEDULE Y

Logan County Public Service District (North Fork)

0% Interest Rate, 40 Years from Closing Date

Closing Date: July 16, 2008

Debt Service Schedule Part 3 of 4

Date . Principal Coupon Total P+l

09/01/2030 11,039.00 - 11,039.00

12/01/2030 11,039.00 - 11,039.00

03/01/2031 11,039.00 - 11,039.00

06/01/2031 11,039.00 - 11,039.00

09/01/2031 11,039.00 - 11,039.00

12/01/2031 11,039.00 • 11,039.00

03/01/2032 11,039.00 - 11,039.00

06/01/2032 11,039.00 - 11,039.00

09/01/2032 11,039.00 - 11,039.00

12/01/2032 11,039.00 - 11,039.00

03/01/2033 11,039.00 - 11,039.00

06/01/2033 11,039.00 - 11,039.00

09/01/2033 11,039.00 - 11,039.00

12/01/2033 11,039.00 - 11,039.00

03/01/2034 11,039.00 - 11,039.00

06/01/2034 11,039.00 - 11,039.00

09/01/2034 11,039.00 - 11,039.00

12/01/2034 11,039.00 - 11,039.00

03/01/2035 11,039.00 - 11,039.00

06/01/2035 11,039.00 - 11,039.00

09/01/2035 11,039.00 - 11,039.00

12/01/2035 • 11,039.00 - 11,039.00

03/01/2036 11,039.00 - 11,039.00

06/01/2036 11,039.00 - 11,039.00

09/01/2036 11,039.00 - 11,039.00

12/01/2036 11,039.00 - 11,039.00

03/01/2037 11,039.00 - 11,039.00

06/01/2037 11,039.00 - 11,039.00

09/01/2037 11,039.00 - 11,039.00

12/01/2037 11,039.00 - 11,039.00

03/01/2038 11,039.00 - 11,039.00

06/01/2038 11,039.00 - 11,039.00

09/01/2038 11,039.00 - 11,039.00

12/01/2038 11,039.00 • 11,039.00

03/01/2039 11,039.00 - 11,039.00

06/01/2039 11,039.00 - 11,039.00

09/01/2039 11,039.00 - 11,039.00

12/01/2039 11,039.00 - 11,039.00

03/01/2040 11,039.00 • 11,039.00

06/01/2040 11,039.00 - 11,039.00

09/01/2040 11,039.00 - 11,039.00

12/01/2040 11,039.00 - 11,039.00

03/01/2041 11,039.00 - 11,039.00

06/01/2041 11,039.00 - 11,039.00

~F 7-01-08 SINGIE PURPOSE I 7/1/2008 2:12 PM

Raymond James & Associates, Inc.

West Virginia Public Finance Page 4
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$1,700,000 SCHEDULE Y

Logan County Public Service District (North Fork)

0% Interest Rate, 40 Years from Closing Date

Closing Date: July 16, 2008

Debt Service Schedule Part 2of 4

Date Principal Coupon Total P+I

09/01/2019 11,039.00 - 11,039.00

12/01/2019 11,039.00 - 11,039.00

03/01/2020 11,039.00 - 11,039.00

06/01/2020 11,039.00 - 11,039.00

09/01/2020 11,039.00 - 11,039.00

12/01/2020 11,039.00 - 11,039.00

03/01/2021 11,039.00 - 11,039.00

06/01/2021 11,039.00 • 11,039.00

09/01/2021 11,039.00 - 11,039.00

12/01/2021 11,039.00 - 11,039.00

03/01/2022 11,039.00 - 11,039.00

06/01/2022 11,039.00 - 11,039.00

09/01/2022 11,039.00 - 11,039.00

12/01/2022 11,039.00 - 11,039.00

03/01/2023 11,039.00 - 11,039.00

06/01/2023 11,039.00 - 11,039.00

09/01/2023 11,039.00 - 11,039.00

12/01/2023 11,039.00 - 11,039.00

03/01/2024 11,039.00 - 11,039.00

06/01/2024 11,039.00 - 11,039.00

09/01/2024 11,039.00 - 11,039.00

12/01/2024 11,039.00 • 11,039.00

03/01/2025 11,039.00 • 11,039.00

06/01/2025 11,039.00 - 11,039.00

09/01/2025 11,039.00 - 11,039.00

12/01/2025 11,039.00 - 11,039.00

03/01/2026 11,039.00 - 11,039.00

06/01/2026 11,039.00 - 11,039.00

09/01/2026 11,039.00 - 11,039.00

12/01/2026 11,039.00 - 11,039.00

03/01/2027 11,039.00 - 11,039.00

06/01/2027 11,039.00 - 11,039.00

09/01/2027 11,039.00 - 11,039.00

12/01/2027 11,039.00 - 11,039.00

03/01/2028 11,039.00 - 11,039.00

06/01/2028 11,039.00 - 11,039.00

09/01/2028 11,039.00 - 11,039.00

12/01/2028 11,039.00 - 11,039.00

03/01/2029 11,039.00 - 11,039.00

06/01/2029 11,039.00 - 11,039.00

09/01/2029 11,039.00 - 11,039.00

12/01/2029 11,039.00 - 11,039.00

03/01/2030 11,039.00 - 11,039.00

06/01/2030 11,039.00 - 11,039.00

IF 7-01-08 I SINGLE PURPOSE I 7/1/2008 I 2:12 PM

Raymond James & Associates, Inc.
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$1,700,000 SCHEDULE Y

Logan County Public Service District (North Fork)

0% Interest Rate, 40 Years from Closing Date

Closing Date: July 16, 2008

Debt Service Schedule Part I of 4

Date Principal Coupon Total P+I

09/01/2008 - - -

12/01/2008 - - -

03/01/2009 - - -

06/01/2009 - - -

0910112009 - - -

12/01/2009 - - -

03/01/2010 11,039.00 .

- 11,039.00

06/01/2010 11,039.00 - 11,039.00

09/01/2010 11,039.00 - 11,039.00

12/01/2010 11,039.00 • 11,039.00

03/01/2011 11,039.00 - 11,039.00

06/01/2011 11,039.00 - 11,039.00

09/01/2011 11,039.00 - 11,039.00

12/01/2011 11,039.00 - 11,039.00

03/01/2012 11,039.00 - 11,039.00

06/01/2012 11,039.00 - 11,039.00

09/01/2012 11,039.00 - 11,039.00

12/01/2012 11,039.00 - 11,039.00

03/01/2013 11,039.00 - 11,039.00

06/01/2013 11,039.00 - 11,039.00

09/01/2013 11,039.00 - 11,039.00

12/01/2013 11,039.00 - 11,039.00

03/01/2014 11,039.00 - 11,039.00

06/01/2014 11,039.00 - 11,039.00

09/01/2014 11,039.00 - 11,039.00

12/01/2014 11,039.00 - 11,039.00

03/01/2015 11,039.00 - 11,039.00

06/01/2015 11,039.00 - 11,039.00

09/01/2015 11,039.00 - 11,039.00

12/01/2015 11,039.00 - 11,039.00

03/01/2016 11,039.00 - 11,039.00

06/01/2016 11,039.00 • 11,039.00

09/01/2016 11,039.00 - 11,039.00

12/01/2016 11,039.00 - 11,039.00

03/01/2017 11,039.00 - 11,039.00

06/01/2017 11,039.00 - 11,039.00

09/01/2017 11,039.00 - 11,039.00

12/01/2017 11,039.00 - 11,039.00

03/01/2018 11,039.00 - 11,039.00

06/01/2018 11,039,00 - 11,039.00

09/01/2018 11,039.00 • 11,039.00

12/01/2018 11,039.00 - 11,039.00

03/01/2019 11,039.00 - 11,039.00

06/01/2019 11,039,00 - 11,039.00

IF 7-01-08 I SINGLE PURPOSE I 7/1/2008 t 2:12 PM

Raymond James & Associates, Inc.
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1998 A, dated June 10, 1998, issued in the original aggregate

principal amount of $815,000.

5. Water Revenue Bonds (Mill Creek Project - West Virginia
Infrastructure and Jobs Development Council), Series 1999 A, dated

April 21, 1999, issued in the original aggregate principal amount of

$5,050,000.

6. Water Revenue Bonds (Crawley Creek/Chief Logan Project - West

Virginia Infrastructure and Jobs Development Council), Series 1999

C, dated June 17, 1999, issued in the original aggregate principal
amount of $3,205,000.

7. Water Revenue Bonds (Enaloc Project-West Virginia Water

Development Authority), Series 1999 D, dated December 14, 1999,
issued in the original aggregate principal amount of $330,000.

8. Water Revenue Bonds, Series 2001 A (West Virginia Water

Development Authority), dated September 6, 2001, issued in the

original aggregate principal amount of $3,830,000.

9. Water Revenue Bonds, Series 2001 B (West Virginia Infrastructure

Fund), dated September 6, 2001, issued in the original aggregate
principal amount of $2,670,000.

10. Water Revenue Bonds, Series 2002 A (United States Department of

Agriculture), dated January 24, 2002, issued in the original
aggregate principal amount of $1,326,000.

11. Water Revenue Bonds, Series 2002 B (West Virginia Infrastructure

Fund), dated October 9, 2002, issued in the original aggregate
principal amount of $1,100,000.

12. Water Refunding Revenue Bonds, Series 2003 A, dated July 30,
2003, issued in the original aggregate principal amount of

$2,200,000.

13. Water Revenue Bonds, Series 2003 B (West Virginia Infrastructure

Fund), dated October 29, 2003, issued in the original aggregate
principal amount of $3,600,000.

14. Water Revenue Bonds, Series 2005 A (West Virginia Infrastructure

Fund), dated April 27, 2005, issued in the original aggregate
principal amount of $923,245.

15. Water Revenue Bonds (Holden Project), Series 2008 B (West
Virginia Infrastructure Fund), dated July 16, 2008, issued in the

original aggregate principal amount of $1,900,000.

{C1248593.1
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SCHEDULE X

DESCRIPTION OF LOCAL BONDS

Principal Amount of Local Bonds $1,700,000
Purchase Price of Local Bonds $1,700,000

The Local Bonds shall bear~ no interest. Commencing March 1, 2010,
principal of the Local Bonds is payable quarterly. Quarterly payments will be made on

March 1, June 1, September 1 and December 1 of each year as set forth on the Schedule

‘Y attached hereto and incorporated herein by reference.

The Governmental Agency shall submit its payments monthly to the

Commission which will make quarierly payments to the Authority at such address as is

given to the Commission in writing by the Authority.

The Local Bonds are fully registered in the name of the Authority as to

interest, if any, and principal and the Local Bonds shall grant the Authority a first lien on

the gross or net revenues of the Governmental Agency’s system as provided in the Local

Act.

The Governmental Agency may prepay the Local Bonds in full at any time

at the price of par but, only with the Council’s written consent. The Governmental

AgeIicy shall request approval from the Authority and Council in writing of any proposed
debt which will be issued by the Governmental Agency on a parity with the Local Bonds

which request must be filed at least 60 days prior to the intended date of issuance.

As of the date of the Lsan Agreement, the Local Bonds are on a parity as to

liens, pledge and source of and security for payment with the foliowing obligations of the

Governmental Agency:

1. Water Revenue Bonds (Cow Creek Project), Series 1996 B, dated

July 31, 1996, issued in the original aggregate principal amount of

$1,780,000.

2. Water Revenue’ Bonds (Whitman Creek Project), Series 1997 A,
dated February 12, 1997, issued in the original aggregate principal
amount of $1,000,000.

3. Water Revenue Bonds (Harts Creek Project), Series 1997 B, dated

March 25, 1997, issued in the original aggregate principal amount of

$1,075,000.

4. ‘Water Rev~enue Bonds (Elk Creek/Spice Creek/Verner Project -

West Virginia Infrastructure and Jobs Development Council), Series

:C1248593.1
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EXHIBIT D

MONTHLY PAYMENT FORM

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: Name of bond issue]

Ladies and Gentlemen:

The following deposits were made to the West Virginia Municipal Bond

Commission on behalf of Name of Governmental Agency] on Date].

Sinking Fund:

Interest $

Principal $

Total: $____

Reserve Account: $____

Witness my signature this day of___________________

Name of Governmental Agency]

By:
______________

Authorized Officer

Enclosure: copy of check(s)

~C1248593.1
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INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

Item 1 You will need a copy of the current fiscal year budget adopted by the

Governmental Agency to complete Items 1 and 2. In Item 1, provide the

amount of actual Gross Revenues for the current month and the total

amount year-to-date in the respective columns. Divide the budgeted annual

Gross Revenues by 12. For example, if Gross Revenues of $1,200 are

anticipated to be received for the year, each month the base would be

increased by $100 ($1,200/12). This is the incremental amount for the

Budget Year-to-Date column.

Item 2 Provide the amount of actual Operating Expenses for the current month and the

total amount year-to-date in the respective columns. Any administrative

fee should be included in the Operating Expenses. Divide the budgeted
annual Operating Expenses by 12. For example, if Operating Expenses of

$900 are anticipated to be incurred for the year, each month the base would

be increased by $75 ($900/12). This is the incremental amount for the

Budget Year-to-Date column.

Item 3 Provide the Bond Payments (principal, interest and reserve account) for all the

outstanding bonds of the Governmental Agency according to the sourc~ of

funding. For example, Clean Water State Revolving Fund loan from

Department of Environmental Protection, Drinking Water Treatment

Revolving Fund loan from Bureau for Public Health, Infrastructure Fund

loan from Infrastructure and Jobs Development Council, or a loan from the

Water Development Authority, etc.

Item 4 Provide the amount deposited into the Renewal and Replacement Fund each

month. This amount is equal to 2.5% of Gross Revenues minus the total

reserve account payments included in Item 3. If Gross Revenues are

$1,200, then $30 (2.5% of $1,200), LESS the amount of all reserve account

payments in Item 3 should be deposited into the Renewal and Replacement
Fund. The money in the Renewal and Replacement Fund should be kept
separate and apart from all other funds of the Governmental Agency.

The Governmental Agency must complete the Monthly Financial Report and

forward it to the Water Development Authority by the lOs” day of each month,
commencing on the date contracts are executed for the acquisition or construction

of the Project and for two years following the completion of acquisition or

construction of the Project.

{Cl248593.1~
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EXHIBIT C

MONTHLY FINANCIAL REPORT

Name of Governmental Agency
Name of Bond Issue(s)

Type of Project ___________________________Water Wastewater

Fiscal Year ____________________________Report Month___________________________

Budget
Year To

Total Budget Date Minus

Current Year Year Total Year

Item Month To Date To Date To Date

1. Gross Revenues

2. Operating Expenses

3. Bond Payments:

Type of Issue
___________ ___________ ___________ ___________

Clean Water SRF
___________ ___________ ___________

___________

Drinking Water TRF
___________ ___________ ___________ ___________

Infrastructure Fund
___________

___________ ____________ ____________

Water Development
Authority

Rural Utilities Service

Economic Development
Administration

Other (Identify)

4. Renewal and

Replacement
Fund Deposits

Name of Person Completing Form

Address

Telephone
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We have examined the executed and authenticated Local Bond numbered

R- 1, and in our opinion the form of said bond and its execution and authentication are

regular and proper.

Very truly yours,

{C1248593.I
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conditions and subject to the limitations set forth in the Local Act and the Loan

Agreement.
Based upon the foregoing and upon our examination of such other

documents as we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed on

behalf of the Governmental Agency and is a valid and binding special obligation of the

Governmental Agency, enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and the

Council and cannot be amended so as to affect adversely the rights of the Authority or the

Council or diminish the obligations of the Governmental Agency without the consent of

the Authority and the Council.

3. The Governmental Agency is a duly organized and validly
existing ____________________________________,

with full power and authority to

acquire and construct the Project, to operate and maintain the System, to adopt or enact

the Local Act and to issue and sell the Local Bonds, all under the Local Statute and other

applicable provisions of law.

4. The Local Act and all other necessary orders and resolutions have

been legally and effectively adopted or enacted by the Governmental Agency and

constitute valid and binding obligations of the Governmental Agency, enforceable against
the Governmental Agency in accordance with their terms. The Local Act contains

provisions and covenants substantially in the form of those set forth in Section 4.1 of the

Loan Agreement.

5. The Local Bonds have been duly authorized, issued, executed and

delivered by the Governmental Agency to the Authority and are valid, legally enforceable

and binding special obligations of the Governmental Agency, payable from the net or

gross revenues of the System set forth in the Local Act and secured by a first lien on and

pledge of the net or gross revenues of the System, all in accordance with the terms of the

Local Bonds and the Local Act.

6. The Local Bonds are, by statute, exempt ________________,
and

under existing statutes and court decisions of the United States of America, as presently
written and applied, the interest on the Local Bonds is excludable from the gross income

of the recipients thereof for federal income tax purposes.

No opinion is given herein as to the effect upon enforceability of the Local

Bonds of bankruptcy, insolvency, reorganization, moratorium and other laws affecting
creditors’ rights or in the exercise ofjudicial discretion in appropriate cases.

(C 1248593.1)
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EXHIBIT B

OPINION OF BOND COUNSEL FOR GOVERNMENTAL AGENCY

To Be Dated as of Date of Loan Closing]

West Virginia Infrastructure and

Jobs Development Council

300 Summers Street, Suite 980

Charleston, West Virginia 25301

West Virginia Water Development Authority
180 Association Drive

Charleston, West Virginia 25311

Ladies and Gentlemen:

We are bond counsel to
___________________________________

(the
“Governmental Agency”), a

_______________________________________________________

We have examined a certified copy of proceedings and other papers

relating to the authorization of (i) a loan agreement dated
_______________

______

including all schedules and exhibits attached thereto (the “Loan Agreement”), between

the Governmental Agency and the West Virginia Water Development Authority (the
“Authority”), on behalf of the West Virginia Infrastructure and Jobs Development
Council (the “Council”), and (ii) the issue of a series of revenue bonds of the

Governmental Agency, dated
_____________,

_____(the “Local Bonds”), to be purchased
by the Authority in accordance with the provisions of the Loan Agreement. The Local

Bonds are issued in the principal amount of $
,
in the form of one bond, registered

as to principal and interest to the Authority, with interest and principal payable quarterly
on March 1, June 1, September 1 and December 1 of each year, beginning _______,

1,

______

and ending ________________,
1,

______,
as set forth in the “Schedule Y” attached

to the Loan Agreement and incorporated in and made a part of the Local Bonds.

The Local Bonds are issued for the purposes of (i) __________________, and

(ii) paying certain issuance and other costs in connection therewith.

We have also examined the applicable provisions of

• of the Code of West Virginia, 1931, as amended (the
“Local Statute”), and the bond ____________duly adopted or enacted by the

Governmental Agency on
__________,

as supplemented by the supplemental resolution

duly adopted by the Governmental Agency on __________________(collectively, the

“Local Act”), pursuant to and under which Local Statute and Local Act the Local Bonds

are authorized and issued, and the Loan Agreement has been undertaken. The Local

Bonds are subject to redemption prior to maturity to the extent, at the time, under the

{C1248593.1
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hereto as Exhibit A and my firm’ has ascertained that all successful bidders have made

required provisions for all insurance and payment and performance bonds and that such

insurance policies or binders and such bonds have been verified for accuracy; (iv) the

successful bidders received any and all addenda to the original bid documents; (v) the bid

documents relating to the Project reflect the Project as approved by the DEP/BPH/PSC]
and the bid forms provided to the bidders contain all critical operational components of

the Project; (vi) the successful bids include prices for every item on such bid forms; (vii)
the uniform bid procedures were followed; (viii) the Issuer has obtained all permits
required by the laws of the State of West Virginia and the United States necessary for the

acquisition and construction of the Project and operation of the System; (ix) as of the

effective date thereof, 2the rates and charges for the System as adopted by the Issuer will

be sufficient to comply with the provisions of the Loan Agreement; (x) the net proceeds
of the Bonds, together with all other moneys on deposit or to be simultaneously deposited
and irrevocably pledged thereto and the proceeds of grants, if any, irrevocably committed

therefor, are sufficient to pay the costs of acquisition and construction of the Project set

forth in the Schedule B attached hereto and approved by the Council; and (xi) attached

hereto as Exhibit A is the final amended “Schedule B - Final Total Cost of Project,
Sources of Funds and Costs of Financing” for the Project.

WITNESS my signature and seal on this
____

day of_____________

SEAL]

By:
_______________________

West Virginia License No.

‘If another responsible party, such as the Issuer’s attorney, reviews the insurance and

payment bonds, then insert the following: and in reliance upon the opinion of

____________

Esq.] and delete “my firm has ascertained that”.

21f the Rule 42 Exhibit andlor rate structure was prepared by an accountant, then insert

the following: “In reliance upon the certificate of
____________________

of even date

herewith,” at the beginning of (ix).

~C1248593.1 }
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EXHIBIT A

FORM OF CERTIFICATE OF CONSULTING ENGINEER

(Issuer)

(Name of Bonds)

I,
___________________________, Registered Professional Engineer, West

Virginia License No.
______________,

of
________________________, Consulting

Engineers,_______________ __________________________hereby certify as follows:

1. My firm is engineer for the acquisition and construction of

___________________________________

to the

_______________________________________

system (the “Project”) of

_________________________

(the “Issuer”), to be constructed primarily in
_____________

County, West Virginia, which acquisition and construction are being permanently
financed in part by the above-captioned bonds (the “Bonds”) of the Issuer. Capitalized
words not defined herein shall have the same meanings set forth in the bond

_________________

adopted or enacted by the Issuer on
_______________,

and the Loan

Agreement by and between the Issuer and the West Virginia Water Development
Authority (the “Authority”), on behalf of the West Virginia Infrastructure and Jobs

Development Council (the “Council”), dated
________________

2. The Bonds are being issued for the purposes of (i)
_______________

and (ii) paying certain issuance and other costs in connection therewith.

3. To the best of my knowledge, information and belief, (i) within the

limits and in accordance with the applicable and governing contractual requirements
relating to the Project, the Project will be constructed in general accordance with the

approved plans, specifications and designs prepared by my firm and approved by
DEP/BPH/PSC] and any change orders approved by the Issuer, the Council and all

necessary governmental bodies; (ii) the Project, as designed, is adequate for its intended

purpose and has a useful life of at least years if properly operated and maintained,
excepting anticipated replacements due to normal wear and tear; (iii) the Issuer has

received bids for the acquisition and construction of the Project which are in an amount

and otherwise compatible with the plan of financing set forth in the Schedule B attached

~C1248593A
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LOGAN COUNTY PUBLIC SERVICE

DISTRICT

By:__
___

Its: Chairperson
Date: July 16, 2008

Its: Secretary

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY

(SEAL)
By:
Its:

Attest: Date: July 16,

~ 7~L~
Its: Secretary-Treasurer

1210/332

(C 1248593,1

IN WITNESS WHEREOF, the parties hereto have caused this Loan

Agreement to be executed by their respective duly authorized officers as of the date

executed below by the Authority.

(SEAL)

Attest:
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7.7 This Loan Agreement supersedes all prior negotiations,
representations and agreements between the parties hereto relating to the Loan and

constitutes the entire agreement between the parties hereto in respect thereof.

7.8 The Authority acknowledges that certain terms and requirements in

this Loan Agreement may not be applicable when the Project is financed in part by the

West Virginia Department of Environmental Protection, Office of Abandoned Mine

Lands and under that circumstance those terms and requirements are specifically waived

or modified as agreed to by the Authority and set forth in the Local Act.

7.9 By execution and delivery of this Loan Agreement, notwithstanding
the date hereof~, the Governmental Agency specifically recognizes that it is hereby
agreeing to sell its Local Bonds to the Authority and that such obligation may be

specifically enforced or subject to a similar equitable remedy by the Authority.

7.10 This Loan Agreement shall terminate upon the earlier of:

(i) the end of ninety (90) days after the date of execution hereof

by the Authority or such later date as is agreed to in writing
by the Council if the Governmental Agency has failed to

deliver the Local Bonds to the Authority;

(ii) termination by the Authority and the Council pursuant to

Section 6.1 hereof; or

(iii) payment in full of the principal of and interest on the Loan

and of any fees and charges owed by the Governmental

Agency to the Authority, acting on behalf of the Council.

~C1248593.1)
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6.5 The Governmental Agency hereby agrees to file with the Authority
and the Council upon completion of acquisition and construction of the Project a

schedule in substantially the form of Amended Schedule B to the Application, setting
forth the actual costs of the Project and sources of funds therefor.

ARTICLE VII

Miscellaneous

7.1 Additional definitions, additional terms and provisions of the Loan

and additional covenants and agreements of the Governmental Agency, if any, may be set

forth in Schedule Z attached hereto and incorporated herein by reference, with the same

effect as if contained in the text of this Loan Agreement.

7.2 Schedules X and Y shall be attached to this Loan Agreement by the

Authority as soon as practicable after the Date of Loan Closing is established and shall be

approved by an official action of the Governmental Agency supplementing the Local Act,
a certified copy of which official action shall be submitted to the Authority and the

Council.

7.3 The Authority shall take all actions required by the Council in

making and enforcing this Loan Agreement.

7.4 If any provision of this Loan Agreement shall for any reason be held

to be invalid or unenforceable, the invalidity or unenforceability of such provision shall

not affect any of the remaining provisions of this Loan Agreement, and this Loan

Agreement shall be construed and enforced as if such invalid or unenforceable provision
had not been contained herein.

7.5 This Loan Agreement may be executed in one or more counterparts,

any of which shall be regarded for all purposes as an original and all of which constitute

but one and the same instrument. Each party agrees that it will execute any and all

documents or other instruments and take such other actions as may be necessary to give
effect to the terms of this Loan Agreement.

7.6 No waiver by either party of any term or condition of this Loan

Agreement shall be deemed or construed as a waiver of any other terms or conditions,
nor shall a waiver of any breach be deemed to constitute a waiver of any subsequent
breach, whether of the same or of a different section, subsection, paragraph, clause,
phrase or other provision of this Loan Agreement.

{C1248593.1 }
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interest at the interest rate of the installment of the Loan next due, from the date of the

default until the date of the payment thereof.

5.4 The Governmental Agency hereby irrevocably covenants and agrees
with the Authority that, in the event of any default hereunder by the Governmental

Agency, the Authority may exercise any or all of the rights and powers granted under the

Act and State law, including, without limitation, the right to an appointment of a receiver.

ARTICLE VI

Other Agreements of the

Governmental Agency

6.1 The Governmental Agency hereby warrants and represents that all

information provided to the Authority and the Council in this Loan Agreement, in the

Application or in any other application or documentation with respect to financing the

Project was at the time, and now is, true, correct and complete, and such information does

not omit any material fact necessary to make the statements therein, in light of the

circumstances under which they were made, not misleading. Prior to the Authority’s
making the Loan and receiving the Local Bonds, the Authority and the Council shall have

the right to cancel all or any of their obligations under this Loan Agreement if (a) any

representation made to the Authority and the Council by the Governmental Agency in

connection with the Loan shall be incorrect or incomplete in any material respect or (b)
the Governmental Agency has violated any commitment made by it in its Application or

in any supporting documentation or has violated any of the terms of the Act or this Loan

Agreement.

6.2 The Governmental Agency hereby covenants that it will rebate any
amounts required by Section 148 of the Internal Revenue Code of 1986, as amended, and

will take all steps necessary to make any such rebates. In the event the Governmental

Agency fails to make any such rebates as required, then the Governmental Agency shall

pay any and all penalties, obtain a waiver from the Internal Revenue Service and take any
other actions necessary or desirable to preserve the exclusion from gross income for

federal income tax purposes of interest on the Local Bonds.

6.3 Notwithstanding Section 6.2, the Authority may at any time, in its

sole discretion, cause the rebate calculations prepared by or on behalf of the

Governmental Agency to be monitored or cause the rebate calculations for the

Governmental Agency to be prepared, in either case at the expense of the Governmental

Agency.

6.4 The Governmental Agency hereby agrees to give the Authority and

the Council prior written notice of the issuance by it of any other obligations to be used

for the System, payable from the revenues of the System or from any grants for the

Project or otherwise related to the Project or the System.

~C1248593.1)
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on the Loan shall be made by the Governmental Agency on a quarterly basis as provided
in said Schedule X.

4.4 The Loan shall bear interest from the date and at the rate or rates per

annum set forth on Schedule X hereto. In no event shall the interest rate on or the net

interest cost of the Local Bonds exceed any statutory limitation with regard thereto.

4.5 The Local Bonds shall be delivered to the Authority in fully
registered form, transferable and exchangeable as provided in the Local Act at the

expense of the Governmental Agency. Anything to the contrary herein notwithstanding,
the Local Bonds may be issued in one or more series, as reflected by Schedule X hereto.

4.6 The Governmental Agency agrees to expend the net proceeds of the

Local Bonds for the Project within 3 years of the issuance of the bonds which are the

source of money used to purchase the Local Bonds, unless otherwise agreed to by the

Council.

ARTICLE V

Certain Covenants of the Governmental Agency;
Imposition and Collection of User Charges;

Payments To Be Made by
Governmental Agency to the Authority

5.1 The Governmental Agency hereby irrevocably covenants and agrees
to comply with all of the terms, conditions and requirements of this Loan Agreement and

the Local Act. The Governmental Agency hereby further irrevocably covenants and

agrees that, as one of the conditions of the Authority to make the Loan, it has fixed and

collected, or will fix and collect, the rates, fees and other charges for the use of the

System and will take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and in compliance with the provisions of

Subsections 4.1(a) and 4.1 (b)(ii) hereof.

5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be

insufficient to produce the required sums set forth in the Local Act and this Loan

Agreement, the Governmental Agency hereby covenants and agrees that it will, to the

extent or in the manner authorized by law, immediately adjust and increase such schedule

Of rates, fees and charges (or where applicable, immediately file with the PSC for a rate

increase) and take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and this Loan Agreement.

5.3 In the event the Governmental Agency defaults in the payment due

to the Authority pursuant to this Loan Agreement, the amount of such default shall bear

~C1248593.1
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Local Bonds held in “contingency” as set forth in the final Schedule B attached to the

certificate of the Consulting Engineer. The Governmental Agency shall obtain the

written approval of the Council before expending any proceeds of the Local Bonds

available due to bidlconstructionlproject uriderruns;

(xxiv) That the Governmental Agency shall list the funding
provided by the Authórity and the Council in any press release, publication, program

bulletin, sign or other public communication that references the Project, including but not

limited to any program document distributed in conjunction with any groundbreaking or

dedication of the Project; and

(xxv) That, unless it qualifies for an exception, the

Governmental Agency shall comply with all the requirements of Chapter 21, Article 1 C

of the Code of West Virginia, 1931, as amended (the “West Virginia Jobs Act”) and shall

require its contractors and subcontractors to comply with the West Virginia Jobs Act.

The Governmental Agency shall provide the Council and the Authority with a certificate

stating that (I) the Governmental Agency will comply with all the requirements of the

West Virginia Jobs Act; (II) the Governmental Agency has included the provisions of the

West Virginia Jobs Act in each contract and subcontract for the Project; (III) the

Governmental Agency has received or will receive, prior to entering into contracts or

subcontracts, from each contractor or subcontractor a certificate demonstrating
compliance with Section 4 of the West Virginia Jobs Act or waiver certificates from the

West Virginia Division of Labor (“DOL”); and (IV) the Governmental Agency will file

with the DOL and the Council copies of the waiver certificates and certified payrolls or

comparable documents that include the number of employees, the county and state

wherein the employees reside and their occupation, following the procedures established

by the DOL. The monthly requisitions submitted to the Council shall also certify that the

Governmental Agency is monitoring compliance by its contractors and subcontractors

and that the required information has been submitted.

The Governmental Agency hereby represents and warrants that the Local

Act has been or shall be duly adopted in compliance with all necessary corporate and

other action and in accordance with applicable provisions of law. All legal matters

incident to the authorization, issuance, validity, sale and delivery of the Local Bonds

shall be approved without qualification by recognized bond counsel acceptable to the

Authority in substantially the form of legal opinion attached hereto as Exhibit B.

4.2 The Loan shall be secured by the pledge and assignment by the

Governmental Agency, as effected by the Local Act, of the fees, charges and other

revenues of the Governmental Agency from the System as further set forth by and subject
only to such reservations and exceptions as are described in Schedules X and Y hereto or

are otherwise expressly permitted in writing by the Authority and the Council.

4.3 The principal of the Loan shall be repaid by the Governmental

Agency on the days and in the years provided in Schedule X hereto. Interest payments

~C1248593.1}
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month) deposit with the Commission the required interest, principal and reserve account

payment. The Governmental Agency shall complete the Monthly Payment Form,
attached hereto as Exhibit D and incorporated herein by reference, and submit a copy of

said form along with a copy of the check or electronic transfer to the Authority by the 5th

day of such calendar month;

(xviii) That, unless it qualifies for an exception to the

provisions of Section 148 of the Internal Revenue Code of 1986, as amended, which

exception shall be set forth in an opinion of bond counsel, the Governmental Agency will

furnish to the Authority, annually, at such time as it is required to perform its rebate

calculations under the Internal Revenue Code of 1986, as amended, a certificate with

respect to its rebate calculations and, at any time, any additional information requested by
the Authority;

(xix) That the Governmental Agency shall take any and all

action, or shall refrain from taking any action regarding the use of the proceeds of the

Local Bonds, as shall be deemed necessary by the Authority to maintain the exclusion

from gross income for federal income tax purposes of interest on the State’s general
obligation bonds or any bonds secured by the Local Bonds;

(xx) That the Governmental Agency shall have obtained the

certificate of the Consulting Engineer in the form attached hereto as Exhibit A, to the

effect that the Project has been or will be constructed in accordance with the approved
plans, specifications and design as submitted to the Authority and the Council, the Project
is adequate for the purposes for which it was designed, the funding plan as submitted to

the Authority and the Council is sufficient to pay the costs of acquisition and construction

of the Project and all permits required by federal and State laws for construction of the

Project have been obtained;
(xxi) That the Governmental Agency shall, to the full extent

permitted by applicable law and the rules and regulations of the PSC, terminate the

services of any water facility owned by it to any customer of the System who is

delinquent in payment of charges for services provided by the System and will not restore

the services of the water facility until all delinquent charges for the services of the

System have been fully paid or, if the water facility is not owned by the Governmental

Agency, then the Governmental Agency shall enter into a termination agreement with the

water provider;

(xxii) That the Governmental Agency shall furnish to the

Authority such information with respect to earnings on all funds constituting “gross
proceeds” of the Local Bonds (as that term is defined in the Internal Revenue Code of

1986, as amended) from time to time as the Authority may request;

(xxiii) That the Governmental Agency shall submit all

proposed change orders to the Council for written approval. The Governmental Agency
shall obtain the written approval of the Council before expending any proceeds of the

(C1248593.1
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(x) That, to the extent legally allowable, the Governmental

Agency will not grant any franchise to provide any services which would compete with

the System;

(xi) That the Governmental Agency shall annually cause

the records of the System to be audited by an independent certified public accountant or

independent public accountant and shall submit the report of said audit to the Authority
and the Council, which report shall include a statement that notes whether the results of

tests disclosed instances of noncompliance that are required to be reported under

government auditing standards and, if they are, describes the instances of noncompliance
and the audited financial statements shall include a statement that notes whether the

Governmental Agency’s revenues are adequate to meet its Operating Expenses and debt

service and reserve requirements;

(xii) That the Governmental Agency shall annually adopt a

detailed, balanced budget of the estimated revenues and expenditures for operation and

maintenance of the System during the succeeding fiscal year and shall submit a copy of

such budget to the Authority and the Council within 30 days of adoption thereof;

(xiii) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, prospective users of the System shall be

required to connect thereto;

(xiv) That the proceeds of the Local Bonds, advanced from

time to time, must (a) be deposited in a construction fund, which, except as otherwise

agreed to in writing by the Authority, shall be held separate and apart from all other funds

of the Governmental Agency and on which the owners of the Local Bonds shall have a

lien until such proceeds are applied to the construction of the Project (including the

repayment of any incidental interim financing) andlor (b) be used to pay (or redeem)
bond anticipation notes or other interim financing of such Governmental Agency, the

proceeds of which were used to finance the construction of the Project; provided that,
with the prior written consent of the Authority and the Council, the proceeds of the Local

Bonds may be used to fund all or a portion of the Reserve Account, on which the owner

of the Local Bonds shall have a lien as provided herein;

(xv) That, as long as the Authority is the owner of any of

the Local Bonds, the Governmental Agency may not redeem any Local Bonds by it

without the written consent of the Authority and the Council and otherwise in compliance
with this Loan Agreement;

(xvi) That the West Virginia Municipal Bond Commission
• (the “Commission”) shall serve as paying agent for the Local Bonds;

(xvii) That the Governmental Agency shall on the first day
of each month (if the first day is not a business day, then the first business day of each

~C1248593.1

—11—



at least one hundred ten percent (110%) of the maximum amount required in any year for

debt service on the Local Bonds and any such prior or parity obligations;

(iii) That the Governmental Agency shall complete the

Project and operate and maintain the System in good condition;

(iv) That, except as otherwise required by State law or with

the written consent of the Council and the Authority, the System may not be sold,
mortgaged, leased or otherwise disposed of, except as a whole, or substantially as a

whole, and only if the net proceeds to be realized shall be sufficient to pay fully all the

Local Bonds outstanding, with further restrictions on the disposition of portions of the

System as are normally contained in such covenants;

(v) That the Governmental Agency shall not issue any

other obligations payable from the revenues of the System which rank prior to, or

equally, as to lien and security with the Local Bonds, except parity bonds which shall

only be issued if net revenues of the System prior to issuance of such parity bonds, plus
reasonably projected revenues from rate increases and the improvements to be financed

by such parity bonds, shall not be less than one hundred fifteen percent (115%) of the

maximum debt service in any succeeding year on all Local Bonds and parity bonds

theretofore and then being issued and on any obligations secured by a lien on or payable
from the revenues of the System prior to the Local Bonds and with the prior written

consent of the Authority and the Council; provided, however, that additional parity bonds

may be issued to complete the Project, as described in the Application as of the date

hereof, without regard to the foregoing;

(vi) That the Governmental Agency will carry such

insurance as is customarily carried with respect to works and properties similar to the

System, including those specified by Section 2.8 hereof;

(vii) That the Governmental Agency will not render any free

services of the System;

(viii) That the Authority may, by proper legal action, compel
the performance of the duties of the Governmental Agency under the Local Act,
including the making and collection of sufficient rates or charges for services rendered by
the System, and shall also have, in the event of a default in payment of principal of or

interest on the Local Bonds, the right to obtain the appointment of a receiver to

administer the System or construction of the Project, or both, as provided by law;

(ix) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, all delinquent rates and charges, if not paid
when due, shall become a lien on the premises served by the System;

{C1248593.1
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Schedule X, to provide debt service on the Local Bonds by depositing in a sinking fund

one-third (1/3) of the interest payment next coming due on the Local Bonds and one-third

(1/3) of the principal payment next coming due on the Local Bonds and, beginning three

(3) months prior to the first date of payment of principal of the Local Bonds, if the

reserve account for the Local Bonds (the “Reserve Account”) was not funded from

proceeds of the Local Bonds or otherwise concurrently with the issuance thereof (which,
with an approving opinion of bond counsel to the Governmental Agency, may be with a

letter of credit or surety) in an amount equal to the maximum amount of principal and

interest which will come due on the Local Bonds in the then current or any succeeding
year (the “Reserve Requirement”), by depositing in the Reserve Account an amount not

less than one-twelfth (1/12) of one-tenth (1/10) of the Reserve Requirement or, if the

Reserve Account has been so funded (whether by Local Bond proceeds, monthly deposits
or otherwise), any amount necessary to maintain the Reserve Account at the Reserve

Requirement;

(iii) to create a renewal and replacement, or similar, fund in

an amount equal to two and one-half percent (2-1/2%) of the gross revenues from the

System, exclusive of any payments into the Reserve Account, for the purpose of

improving or making emergency repairs or replacements to the System or eliminating
any deficiencies in the Reserve Account; and

(iv) for other legal purposes of the System, including
payment of debt service on other obligations junior, subordinate and inferior to the Local

Bonds.

Provided, that if the Governmental Agency has existing outstanding
indebtedness which has greater coverage or renewal and replacement fund requirements,
then the greater requirements will prevail until said existing indebtedness is paid in full.

(b) Covenants substantially as follows:

(i) That the Local Bonds shall be secured by a pledge of

either the gross or net revenues of the System, as more fully set forth in Schedule X

attached hereto and in the Local Act;

(ii) That the schedule of rates or charges for the services of

the System shall be sufficient to provide funds which, along with other revenues of the

System, will pay all Operating Expenses and leave a balance each year equal to at least

one hundred fifteen percent (115%) of the maximum amount required in any year for

debt service on the Local Bonds and all other obligations secured by a lien on or payable
from the revenues of the System prior to or on a parity with the Local Bonds or, if the

Reserve Account is funded (whether by Local Bond proceeds, monthly deposits or

otherwise) at an amount equal to the Reserve Requirement and any reserve account for

any such prior or parity obligations is funded at least at the requirement therefor, equal to

~Cl24S593l)
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3.4 The Local Bonds shall be delivered to the Authority, at the offices of

the Authority, on a date designated by the Governmental Agency by written notice to the

Authority, which written notice shall be given not less than ten (10) business days prior
to the date designated; provided, however, that if the Authority is unable to accept
delivery on the date designated, the Local Bonds shall be delivered to the Authority on a

date as close as possible to the designated date and mutually agreeable to the Authority,
the Council and the Governmental Agency. The date of delivery so designated or agreed
upon is hereinafter referred to as the “Date of Loan Closing.” Notwithstanding the

foregoing, the Date of Loan Closing shall in no event occur more than ninety (90) days
after the date of execution of this Loan Agreement by the Authority or such later date as

is agreed to in writing by the Council.

3.5 The Governmental Agency understands and acknowledges that it is

one of several governmental agencies which have applied to the Council for loans from

the Infrastructure Fund to finance projects and that the obligation of the Authority to

make any such loan is subject to the Council’s authorization and the Governmental

Agency’s fulfilling all of the terms and conditions of this Loan Agreement on or prior to

the Date of Loan Closing. The Governmental Agency specifically recognizes that the

Authority will not purchase the Local Bonds unless and until sufficient funds are

available in the Infrastructure Fund to purchase all the Local Bonds and that, prior to

execution of this Loan Agreement, the Authority may commit to and purchase the

revenue bonds of other governmental agencies for which it has sufficient funds available.

ARTICLE IV

Local Bonds; Security for Loan;

Repayment of Loan; Interest on Loan;
Fees and Charges

4.1 The Governmental Agency shall, as one of the conditions of the

Authority to make the Loan, authorize the issuance of and issue the Local Bonds pursuant
to an official action of the Governmental Agency in accordance with the Local Statute,
which shall, as adopted or enacted, contain provisions and covenants in substantially the

form as follows, unless the specific provision or covenant is modified or waived by the

Council.:

(a) That the gross revenues of the System shall always be used

for purposes of the System. Such gross revenues shall be used monthly, in the order of

priority listed below:

(i) to pay Operating Expenses of the System;

(ii) to the extent not otherwise limited by any outstanding
loan resolution, indenture or other act or document and beginning on the date set forth in

(CU48593.l
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which may be local counsel to the Governmental Agency, bond counsel or special PSC
counsel but must be satisfactory to the Authority, to such effect;

(g) The Governmental Agency shall have obtained any and all

approvals of rates and charges required by State law and shall have taken any other action

required to establish and impose such rates and charges (imposition of such rates and

charges is not, however, required to be effective until completion of construction of the

Project), with all requisite appeal periods having expired without successful appeal, and

the Authority and the Council shall have received an opinion of counsel to the

Governmental Agency, which may be local counsel to the Governmental Agency, bond

counsel or special PSC counsel but must be satisfactory to the Authority and the Council,
to such effect;

(h) Such rates and charges for the System shall be sufficient to

comply with the provisions of Subsections 4.1(a) and 4.1 (b)(ii) hereof, and the Authority
and the Council shall have received a certificate of the accountant for the Governmental

Agency, or such other person or firm experienced in the finances of governmental
agencies and satisfactory to the Authority and the Council, to such effect; and

(i) The net proceeds of the Local Bonds, together with all

moneys on deposit or to be simultaneously deposited (or, with respect to proceeds of

grant anticipation notes or other indebtedness for which a binding purchase contract has

been entered, to be deposited on a date certain) and irrevocably pledged thereto and the

proceeds of grants irrevocably committed therefor, shall be sufficient to pay the costs of

construction and acquisition of the Project as set forth in the Application, and the

Authority shall have received a certificate of the Consulting Engineers, or such other

person or firm experienced in the financing of projects and satisfactory to the Authority
and the Council, to such effect, such certificate to be in form and substance satisfactory to

the Authority and the Council, and evidence satisfactory to the Authority and the Council

of such irrevocably committed grants.

3.2 Subject to the terms and provisions of this Loan Agreement, the

rules and regulations promulgated by the Authority, the Council or any other appropriate
State agency and any applicable rules, regulations and procedures promulgated from time

to time by the federal government, it is hereby agreed that the Authority shall make the

Loan to the Governmental Agency and the Governmental Agency shall accept the Loan

from the Authority, and in furtherance thereof it is agreed that the Governmental Agency
shall sell to the Authority and the Authority shall make the Loan by purchasing the Local

Bonds in the principal amount and at the price set forth in Schedule X hereto. The Local

Bonds shall have such further terms and provisions as described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner

hereinafter provided in this Loan Agreement.
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ARTICLE III

Conditions to Loan;
Issuance of Local Bonds

3.1 The agreement of the Authority and Council to make the Loan is

subject to the Governmental Agency’s fulfillment, to the satisfaction of the Authority and

the Council, of each and all of those certain conditions precedent on or before the

delivery date for the Local Bonds, which shall be the date established pursuant to Section

3.4 hereof. Said conditions precedent are as follows:

(a) The Governmental Agency shall have performed and satisfied

all of the terms and conditions to be performed and satisfied by it in this Loan

Agreement;

(b) The Governmental Agency shall have authorized the issuance

of and delivery to the Authority of the Local Bonds described in this Article III and in

Article IV hereof;

(c) The Governmental Agency shall either have received bids or

entered into contracts for the construction of the Project which are in an amount and

otherwise compatible with the plan of financing described in the Application; provided
that, if the Loan will refund an interim construction financing, the Governmental Agency
must either be constructing or have constructed its Project for a cost and as otherwise

compatible with the plan of financing described in the Application; and, in either case,

the Authority and the Council shall have received a certificate of the Consulting
Engineers to such effect, the form of which certificate is attached hereto as Exhibit A;

(d) The Governmental Agency shall have obtained all permits
required by the laws of the State and the federal government necessary for the

construction of the Project, and the Authority and the Council shall have received a

certificate of the Consulting Engineers to such effect;

(e) The Governmental Agency shall have obtained all requisite
orders of and approvals from the Public Service Commission of West Virginia (the
“PSC”) and the Council necessary for the couistruction of the Project and operation of the

System, with all requisite appeal periods having expired without successful appeal, and

the Authority and the Council shall have received an opinion of counsel to the

Governmental Agency, which may be local counsel to the Governmental Agency, bond

counsel or special PSC counsel but must be satisfactory to the Authority and the Council,
to such effect;

(f) The Governmental Agency shall have obtained any and all

approvals for the issuance of the Local Bonds required by State law, and the Authority
and the Council shall have received an opinion of counsel to the Governmental Agency,
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construction. Until the Project facilities are completed and accepted by the

Governmental Agency, the Governmental Agency or (at the option of the Governmental

Agency) the contractor shall maintain builder’s risk insurance (fire and extended

coverage) on a one hundred percent (100%) basis (completed value form) on the

insurable portion of the Project, such insurance to be made payable to the order of the

Authority, the Governmental Agency, the prime contractor and all subcontractors, as

their interests may appear. If facilities of the System which are detrimentally affected by
flooding are or will be located in designated special flood or mudslide-prone areas and if

flood insurance is available at a reasonable cost, a flood insurance policy must be

obtained by the Governmental Agency on or before the Date of Loan Closing, as

hereinafter defined, and maintained so long as any of the Local Bonds is outstanding.
Prior to commencing operation of the Project, the Governmental Agency must also

obtain, and maintain so long as any of the Local Bonds are outstanding, business

interruption insurance if available at a reasonable cost.

2.9 The Governmental Agency shall provide and maintain competent
and adequate engineering services satisfactory to the Council and the Authority covering
the supervision and inspection of the development and construction of the Project, and

bearing the responsibility of assuring that construction conforms to the plans,
specifications and designs prepared by the Consulting Engineers, which have been

approved by all necessary governmental bodies. Such engineer shall certify to the

Authority, the Council and the Governmental Agency at the completion of construction

that construction is in accordance with the approved plans, specifications and designs, or

amendments thereto, approved by all necessary governmental bodies.

2.10 The Governmental Agency shall at all times provide operation and

maintenance of the System in compliance with any and all State and federal standards.

The Governmental Agency shall employ qualified operating personnel properly certified

by the State to operate the System during the entire term of this Loan Agreement.

2.11 The Governmental Agency hereby covenants and agrees to comply
with all applicable laws, rules and regulations issued by the Council, the Authority or

other State, federal or local bodies in regard to the construction of the Project and

operation, maintenance and use of the System.

2.12 The Governmental Agency, commencing on the date contracts are

executed for the acquisition or construction of the Project and for two years following the

completion of acquisition or construction of the Project, shall each month complete a

Monthly Financial Report, the form of which is attached hereto as Exhibit C and

incorporated herein by reference, and forward a copy by the 10th of each month to the

Authority and Council.
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times be and remain the property of the Governmental Agency, subject to any mortgage
lien or other security interest as is provided for in the Local Statute unless a sale or

transfer of all or a portion of said property or any interest therein is approved by the

Authority and Council.

2.4 The Governmental Agency agrees that the Authority and the Council

and their duly authorized agents shall have the right at all reasonable times to enter upon

the Project site and Project facilities and to examine and inspect the same. The

Governmental Agency further agrees that the Authority and the Council and their duly
authorized agents and representatives shall, prior to, during and after completion of

construction and commencement of operation of the Project, have such rights of access to

the System site and System facilities as may be reasonably necessary to accomplish all of

the powers and rights of the Authority and the Council with respect to the System
pursuant to the pertinent provisions of the Act.

2.5 The Governmental Agency shall keep complete and accurate records

of the cost of acquiring the Project site and the costs of constructing, acquiring and

installing the Project. The Governmental Agency shall permit the Authority and the

Council, acting by and through their directors or their duly authorized agents and

representatives, to inspect all books, documents, papers and records relating to the Project
and the System at any and all reasonable times for the purpose of audit and examination,
and the Governmental Agency shall submit to the Authority and the Council such

documents and information as they may reasonably require in connection with the

construction, acquisition and installation of the Project, the operation and maintenance of

the System and the administration of the Loan or of any State and federal grants or other

sources of financing for the Project.

2.6 The Governmental Agency agrees that it will permit the Authority
and the Council and their agents and representatives to have access to the records of the

Governmental Agency pertaining to the operation and maintenance of the System at any
reasonable time following completion of construction of the Project and commencement

of operation thereof or if the Project is an improvement to an existing system at any
reasonable time following commencement of construction.

2.7 The Governmental Agency shall require that each construction

contractor furnish a performance bond and a payment bond, each in an amount at least

equal to one hundred percent (100%) of the contract price of the portion of the Project
covered by the particular contract as security for the faithful performance of such contract

and shall verify or have verified such bonds prior to commencement of construction.

2.8 The Governmental Agency shall require that each of its contractors

and all subcontractors maintain, during the life of the construction contract, workers’

compensation coverage, public liability insurance, property damage insurance and

vehicle liability insurance in amounts and on terms satisfactory to the Council and the

Authority and shall verify or have verified such insurance prior to commencement of
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1.7 “Local Bonds” means the revenue bonds to be issued by the

Governmental Agency pursuant to the provisions of the Local Statute, as hereinafter

defined, to evidence the Loan and to be purchased by the Authority, all in accordance

with the provisions of this Loan Agreement.

1.8 “Local Statute” means the specific provisions of the Code of West

Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.9 “Operating Expenses” means the reasonable, proper and necessary
costs of operation and maintenance of the System, as hereinafter defined, as should

normally and regularly be included as such under generally accepted accounting
principles.

1.10 “Project” means the project hereinabove referred to, to be

constructed or being constructed by the Governmental Agency in whole or in part with

the net proceeds of the Local Bonds.

1.11 “System” means the project owned by the Governmental Agency, of

which the Project constitutes all or to which the Project constitutes an improvement, and

any improvements thereto hereafter constructed or acquired from any sources

whatsoever.

1.12 Additional terms and phrases are defined in this Loan Agreement as

they are used.

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the construction and

acquisition of the facilities described in the Application, to be, being or having been

constructed in accordance with plans, specifications and designs prepared for the

Governmental Agency by the Consulting Engineers, the Authority and Council having
found, to the extent applicable, that the Project is consistent with the Act.

2.2 Subject to the terms, conditions and provisions of this Loan

Agreement and the Local Act, the Governmental Agency has acquired, or shall do all

things necessary to acquire, the proposed site of the Project and shall do, is doing or has

done all things necessary to construct the Project in accordance with the plans,
specifications and designs prepared for the Governmental Agency by the Consulting
Engineers.

2.3 All real estate and interests in real estate and all personal property
constituting the Project and the Project site heretofore or hereafter acquired shall at all
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(together, as further revised and supplemented, the “Application”), which Application is

incorporated herein by this reference; and

WHEREAS, having reviewed the Application and made all findings
required by the Act and having available sufficient funds therefor, the Council has

authorized the Authority to lend the Governmental Agency the amount set forth on

Schedule X attached hereto and incorporated herein by reference, through the purchase of

revenue bonds of the Governmental Agency with money in the Infrastructure Fund,
subject to the Governmental Agency’s satisfaction of certain legal and other requirements
of the Council’s loan program (the “Program”) as hereinafter set forth.

NOW, THEREFORE, in consideration of the premises and the mutual

agreements hereinafter contained, the Governmental Agency and the Authority hereby
agree as follows:

ARTICLE I

Definitions

1.1 Except where the context clearly indicates otherwise, the terms

“Authority,” “cost,” “Council,” “governmental agency,” “project,” “waste water facility”
and “water facility” have the definitions and meanings ascribed to them in the Act.

1.2 “Authority” means the West Virginia Water Development Authority,
which is expected to be the original purchaser of the Bonds, acting in its administrative

capacity pursuant to Section 10 of the Act and upon authorization from the Council.

1.3 “Consulting Engineers” means the professional engineer, licensed by
the State, designated in the Application and any qualified successor thereto; provided,
however, when a Loan is made for a Project financed, in part,. by the Office of

Abandoned Mine Lands, “Consulting Engineers” shall mean the West Virginia
Department of Environmental Protection, or any suëcessor thereto.

1.4 “Infrastructure Fund” means• the West Virginia Infrastructure Fund

established in accordance with Section 9 of the Act.

1.5 “Loan” means the loan to be made by the Authority to the

Governmental Agency through the purchase of Local Bonds, as hereinafter defined,
pursuant to this Loan Agreement.

1 .6 “Local Act” means the official action of the GOvernmental Agency
required by Section 4.1 hereof, authorizing the Local Bonds.
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Ic-I

(11/01/04)

LOAN AGREEMENT

THIS LOAN AGREEMENT, made and entered into in several

counterparts, by and between the WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY, a governmental instrumentality and body corporate of the State of West

Virginia (the “Authority”), acting on behalf of the WEST VIRGINIA

INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL (the “Council”), and

the governmental agency designated below (the “Governmental Agency”).

LOGAN COUNTY PUBLIC SERVICE DISTRICT(FORK

(Governmental Agency)

W ITN E S S ET H:

WHEREAS, pursuant to the provisions of Chapter 31, Article I 5A of the

Code of West Virginia, 1931, as amended (the “Act”), the Authority is empowered upon

request of the Council to make loans to governmental agencies for the acquisition or

construction of projects by such governmental agencies, subject to such provisions and

limitations as are contained in the Act;

WHEREAS, the Governmental Agency constitutes a governmental agency

as defined by the Act;

WHEREAS, the Governmental Agency is authorized and empowered by
the statutes of the State to acquire, construct,improve, operate and maintain a project, as

defined by the Act, and to finance the cost of acquisition and construction of the same by
borrowing money to be evidenced by revenue bonds issued by the Governmental

Agency;

WHEREAS, the Governmental Agency intends to construct, js constructing
or has constructed such a project at the location and as more particularly described’ and

set forth in the Application, as hereinafter defined (the “Project”);

WHEREAS, the Governmental Agency has completed and filed with the

Authority an Application for a Construction Loan with attachments and exhibits and an

Amended Application for a Construction Loan also with attachments and exhibits
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SCHEDULE Z

None.
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LOGAN COUNTY PUBLIC SERVICE DISTRICT

RESOLUTION AUTHORIZING THE ACQUISITION AND

CONSTRUCTION OF CERTAIN IMPROVEMENTS AND

EXTENSIONS TO THE EXISTING PUBLIC WATER FACILITIES OF

LOGAN COUNTY PUBLIC SERVICE DISTRICT AND THE

FINANCING OF THE COST THEREOF, NOT OTHERWISE

PROVIDED, THROUGH THE ISSUANCE BY THE DISTRICT OF

NOT MORE THAN $1,700,000 IN AGGREGATE PRINCIPAL

AMOUNT OF WATER REVENUE BONDS (NORTH FORK PROJECT),
SERIES 2008 A (WEST VIRGINIA INFRASTRUCTURE FUND);
PROVIDING FOR THE RIGHTS AND REMEDIES OF AND

SECURITY FOR THE REGISTERED OWNERS OF SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATING TO THE ISSUANCE OF SUCH BONDS;
APPROVING AND RATIFYING A LOAN AGREEMENT RELATING

TO SUCH BONDS; AUTHORIZING THE SALE AND PROVIDING

FOR THE TERMS AND PROVISIONS OF SUCH BONDS AND

ADOPTING OTHER PROVISIONS RELATING THERETO.

BE IT RESOLVED BY THE PUBLIC SERVICE BOARD OF LOGAN

COUNTY PUBLIC SERVICE DISTRICT:

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01. Definitions The following terms shall have the following
meanings herein unless the context expressly requires otherwise:

“Act” means, collectively, Chapter 16, Article 13A and Chapter 31,

Article 15A of the Code of West Virginia, 1931, as amended and in effect on the date of

adoption of this Resolution.

“Authority” means the West Virginia Water Development Authority, which

is expected to be the original purchaser and Registered Owner of the Series 2008 A

Bonds, or any other agency, board or department of the State of West Virginia that

succeeds to the functions of the Authority.

“Authorized Officer” means the Chairperson of the Governing Body of the

Issuer or any temporary Acting Chairperson duly elected by the Governing Body.
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“Board” or “Governing Body” means the public service board of the Issuer

and shall include the membership of the Board as may hereafter be duly constituted as the

legal successors to the present membership or any other authority vested with and

authorized to exercise the powers of the Issuer.

“Bond Registrar” or “Registrar” means the bank or other entity to be

designated as such in the Supplemental Resolution and its successors and assigns.

“Bond Year” means the 12-month period beginning on the anniversary of

the Closing Date in each year and ending on the day prior to the anniversary date of the

Closing Date in the following year, except that the first Bond Year shall begin on the

Closing Date.

“Bonds” means, collectively, the Series 2008 A Bonds, the Prior Bonds and

any additional Parity Bonds hereafter issued within the terms, restrictions and conditions

contained in this Resolution or another resolution.

“Certificate of Authentication and Registration” means the Certificate of

Authentication and Registration on the Series 2008 A Bonds in substantially the form set

forth in Section 3.10 hereof.

“Chairperson” means the Chairperson of the Governing Body of the Issuer

or any temporary Acting Chairperson duly elected by the Governing Body.

“Closing Date” means the date upon which there is an exchange of the

Series 2008 A Bonds for all or a portion of the proceeds of the Series 2008 A Bonds.

“Code” means the Internal Revenue Code of 1986, as amended, including
the rules and regulations promulgated pursuant thereto or any predecessors or successors

thereto.

“Commission” means the West Virginia Municipal Bond Commission or

any other agency of the State that succeeds to the functions of the Commission.

“Consulting Engineers” means Stafford Consultants Incorporated,
Princeton, West Virginia, or any qualified engineer or firm of engineers, licensed by the

State, that shall at any time hereafter be procured by the Issuer as Consulting Engineers
for the System in accordance with Chapter 5G, Article 1 of the Code of West Virginia,
1931, as amended.
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“Costs” or “Costs of the Project” or any similar phrase means those costs

described in Section 1 .03E hereof to be a part of the cost of acquisition and construction

of the Project.

“Council” means the West Virginia Infrastructure and Jobs Development
Council or any other agency of the State of West Virginia that succeeds to the functions

of the Council.

“Depository Bank” means the bank or banks designated as such in the

Supplemental Resolution and any successors and assigns, which shall be a member of

FDIC.

“FDIC” means the Federal Deposit Insurance Corporation and any

successor to the functions thereof.

“First Lien Bonds” means, collectively, the Issuer’s (i) Water Revenue

Bonds (Cow Creek Project), Series 1996 B, dated July 31, 1996, issued in the original
aggregate principal amount of $1,780,000; (ii) Water Revenue Bonds (Whitman Creek

Project), Series 1997 A, dated February 12, 1997, issued in the original aggregate

principal amount of $1,000,000; (iii) Water Revenue Bonds (Harts Creek Project), Series

1997 B, dated March 25, 1997, issued in the original aggregate principal amount of

$1,075,000; (iv) Water Revenue Bonds (Elk Creek/Spice Creek/Vemer Project —

West Virginia Infrastructure and Jobs Development Council), Series 1998 A, dated

June 10, 1998, issued in the original aggregate principal amount of $815,000; (v) Water

Revenue Bonds (Mill Creek Project - West Virginia Infrastructure and Jobs Development
Council), Series 1999 A, dated April 21, 1999, issued in the original aggregate principal
amount of $5,050,000; (vi) Water Revenue Bonds (Crawley Creek/Chief Logan Project -

West Virginia Infrastructure and Jobs Development Council), Series 1999 C, dated

June 17, 1999, issued in the original aggregate principal amount of $3,205,000;

(vii) Water Revenue Bonds (Enaloc Project-West Virginia Water Development
Authority), Series 1999 D, dated December 14, 1999, issued in the original aggregate

principal amount of $330,000; (viii) Water Revenue Bonds, Series 2001 A

(West Virginia Water Development Authority), dated September 6, 2001, issued in the

original aggregate principal amount of $3,830,000; (ix) Water Revenue Bonds, Series

2001 B (West Virginia Infrastructure Fund), dated September 6, 2001, issued in the

original aggregate principal amount of $2,670,000; (x) Water Revenue Bonds, Series

2002 A (United States Department of Agriculture), dated January 24, 2002, issued in the

original aggregate principal amount of $1,326,000; (xi) Water Revenue Bonds, Series

2002 B (West Virginia Infrastructure Fund), dated October 9, 2002, issued in the original
aggregate principal amount of $1,100,000; (xii) Water Refunding Revenue Bonds, Series

2003 A, dated July 30, 2003, issued in the original aggregate principal amount of

$2,200,000; (xiii) Water Revenue Bonds, Series 2003 B (West Virginia Infrastructure

Fund), dated October 29, 2003, issued in the original aggregate principal amount of
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$3,600,000; and (xiv) Water Revenue Bonds, Series 2005 A (West Virginia
Infrastructure Fund), dated April 27, 2005, issued in the original aggregate principal
amount of $923,245.

“Fiscal Year” means each 12-month period beginning on July 1 and ending
on the succeeding June 30.

“Government Obligations” means direct obligations of, or obligations the

timely payment of the principal of and interest on which is guaranteed by, the

United States of America, including (i) such obligations which have been stripped from

their unmatured interest coupons, interest coupons stripped from such obligations and

receipts or certificates evidencing payments from such obligations or interest coupons

stripped from such obligations, (ii) evidences of ownership of a proportionate interest in

specified direct obligations of, or specified obligations which are unconditionally and

fully guaranteed by, the United States of America, which obligations are held by a bank

or trust company organized and existing under the laws of the United States of America

or any state thereof in the capacity of custodian and (iii) obligations, the sole source of

the payment of the principal of and interest on which are obligations of the nature of

those described in clause (i), which are irrevocably pledged for such purposes.

“Gross Revenues” means the aggregate gross operating and non-operating
revenues of the System, as hereinafter defined, determined in accordance with generally
accepted accounting principles, after deduction of prompt payment discounts, if any, and

reasonable provision for uncollectible accounts; provided, that “Gross Revenues” does

not include any gains from the sale or other disposition of, or from any increase in the

value of, capital assets (including Qualified Investments, as hereinafter defined) or any

Tap Fees, as hereinafter defined.

“Independent Certified Public Accountants” means any certified public
accountant or firm of certified public accountants that shall at any time hereafter be

retained by the Issuer to prepare an independent annual or special audit of the accounts of

the System or for any other purpose except keeping the accounts of the System in the

normal operation of its business and affairs.

“Investment Property” means

(A) any security (within the meaning of Section 165(g)(2)(A) or (B) of the

Code),

(B) any obligation,

(C) any annuity contract,

(C 1249623.1

4



(D) any investment-type property, or

(E) in the case of a bond other than a private activity bond, any residential

rental property for family units which is not located within the jurisdiction of the Issuer

and which is not acquired to implement a court ordered or approved housing
desegregation plan.

Except as provided in the following sentence, the term “Investment

Property” does not include any tax-exempt bond. With respect to an issue other than an

issue a part of which is a specified private activity bond (as defined in section 57(a)(5)(C)
of the Code), the term “Investment Property” includes a specified private activity bond

(as so defined).

“Issuer” means Logan County Public Service District, a public service

district, public corporation and political subdivision of the State in Logan, Lincoln,

Mingo and Wyoming Counties, West Virginia, and includes the Governing Body.

“Loan Agreement” means the Loan Agreement heretofore entered, or to be

entered, into by and between the Issuer and the Authority, on behalf of the Council,

providing for the purchase of the Series 2008 A Bonds from the Issuer by the Authority,
the form of which shall be approved, and the execution and delivery by the Issuer

authorized and directed or ratified, by the Supplemental Resolution.

“Managing Engineer” means the Managing Engineer of the Issuer or any

successor thereto.

“Net Proceeds” means the face amount of the Series 2008 A Bonds, plus
accrued interest and premium, if any, less original issue discount, if any, and less

proceeds, if any, deposited in the Series 2008 A Bonds Reserve Account. For purposes

of the Private Business Use limitations set forth herein, the term Net Proceeds shall

include any amounts resulting from the investment of proceeds of the Series 2008 A

Bonds, without regard to whether or not such investment is made in tax-exempt

obligations.

“Net Revenues” means the balance of the Gross Revenues, remaining after

deduction of Operating Expenses, as hereinafter defined.

“Nonpurpose Investment” means any Investment Property as defined in

Section 148(b) of the Code, that is not a purpose investment.
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“Operating Expenses” means the reasonable, proper and necessary costs of

repair, maintenance and operation of the System, as hereinafter defined and includes,

without limiting the generality of the foregoing, administrative, engineering, legal,

auditing and insurance expenses, other than those capitalized as part of the Costs, fees

and expenses of the Authority, fiscal agents, the Depository Bank, Registrar and Paying
Agent, other than those capitalized as part of the Costs, payments to pension or

retirement funds, taxes and such other reasonable operating costs and expenses as should

normally and regularly be included under generally accepted accounting principles;

provided, that “Operating Expenses” does not include payments on account of the

principal of or redemption premium, if any, or interest on the Bonds, charges for

depreciation, losses from the sale or other disposition of, or from any decrease in the

value of, capital assets, amortization of debt discount or such miscellaneous deductions

as are applicable to prior accounting periods.

“Outstanding,” when used with reference to Bonds and as of any particular
date, describes all Bonds theretofore and thereupon being authenticated and delivered

except (i) any Bond canceled by the Bond Registrar at or prior to said date; (ii) any Bond

for the payment of which moneys, equal to its principal amount and redemption
premium, if applicable, with interest to the date of maturity or redemption shall be in trust

hereunder and set aside for such payment (whether upon or prior to maturity); (iii) any

Bond deemed to have been paid as provided in Article X hereof; and (iv) for purposes of

consents, notices or other action by a specified percentage of Registered Owners, any

Bonds registered to the Issuer.

“Parity Bonds” means additional Parity Bonds issued under the provisions
and within the limitations prescribed by Section 7.07 hereof.

“Paying Agent” means the Commission or other entity designated as such

for the Series 2008 A Bonds in the Supplemental Resolution.

“Prior Bonds” means, collectively, the First Lien Bonds and the

Series 2007 A Bonds.

“Prior Resolutions” means, collectively, the resolutions of the Issuer

authorizing the Prior Bonds adopted on July 30, 1996; February 6, 1997; March 20, 1997;

May 28, 1998; April 8, 1999; June 10, 1999; December 14, 1999; August 30, 2001;

January 10, 2002; October 8, 2002; July 29, 2003; October 28, 20031; April 26, 2005 and

March 13, 2007.

“Private Business Use” means use (directly or indirectly) in a trade or

business carried on by any person other than a governmental unit; provided that, use as a

member of the general public shall not be taken into account.
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“Project” means the acquisition and construction of certain improvements
and extensions to the System, a description of which is attached hereto as Exhibit A and

incorporated herein by reference.

“PSC” means the Public Service Commission of West Virginia and any

successors to the functions thereof.

“PSC Order” means, collectively, the final order or orders of the PSC,

granting the Issuer a certificate of convenience and necessity to construct the Project and

approving the financing for the Project and the rates of the System.

“Qualified Investments” means and includes any of the following:

(a) Government Obligations;

(b) Bonds, debentures, notes or other evidences of indebtedness issued by

any of the following agencies: Banks for Cooperatives; Federal Intermediate Credit

Banks; Federal Home Loan Bank System; Export-Import Bank of the United States;

Federal Land Banks; the Governmental National Mortgage Association; the Tennessee

Valley Authority or the Washington Metropolitan Area Transit Authority;

(c) Any bond, debenture, note, participation certificate or other similar

obligation issued by the Federal National Mortgage Association to the extent such

obligation is guaranteed by the Government National Mortgage Association or issued by

any other federal agency and backed by the full faith and credit of the United States of

America;

(d) Time accounts, (including accounts evidenced by time certificates of

deposit, time deposits or other similar banking arrangements) which, to the extent not

insured by the FDIC or Federal Savings and Loan Insurance Corporation, shall be

secured by a pledge of Government Obligations, provided, that such Government

Obligations pledged either must mature as nearly as practicable coincident with the

maturity of said time account or must be replaced or increased so that the market value

thereof is always at least equal to the principal amount of said time account;

(e) Money market funds or similar funds, the only assets of which are

investments of the type described in paragraphs (a) through (d) above;

(t) Repurchase agreements, fully secured by investments of the types
described in paragraphs (a) through (d) above, with banks or national banking
associations which are members of FDIC or with government bond dealers recognized as
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primary dealers by the Federal Reserve Bank of New York, provided, that said

investments securing said repurchase agreements either must mature as nearly as

practicable coincident with the maturity of said repurchase agreements or must be

replaced or increased so that the market value thereof is always at least equal to the

principal amount of paid repurchase agreements, and provided further that the owner of

such repurchase agreement shall have a prior perfected security interest in the collateral

therefor; must have (or its agent must have) possession of such collateral; and such

collateral must be free of all claims by third parties;

(g) The “consolidated fund” (or any distinct portion thereof) managed by
the West Virginia Investment Management Board pursuant to Article 6, Chapter 12 of the

Code of West Virginia, 1931, as amended; and

(h) Advance-Refunded Municipal Bonds.

“Registered Owner” or any similar term, whenever used herein with respect
to an Outstanding Bond or Bonds, means the person in whose name such Bond is

registered.

“Regulations” means the temporary and permanent regulations
promulgated under the Code or any predecessor to the Code.

“Renewal and Replacement Fund” means the Renewal and Replacement
Fund established by the Prior Resolutions and continued by Section 5.01 hereof.

“Reserve Accounts” means, collectively, the respective reserve accounts of

the Series 2008 A Bonds and the Prior Bonds.

“Reserve Requirements” means, collectively, the respective amounts

required to be on deposit in the Reserve Accounts.

“Resolution” means this Bond Resolution and all orders and resolutions

supplemental hereto or amendatory hereof.

“Revenue Fund” means the Revenue Fund established by the Prior

Resolutions and continued by Section 5.01 hereof.

“Secretary” means the Secretary of the Governing Body of the Issuer.

“Series 2002 A Bonds” means the Water Revenue Bonds, Series 2002 A

(United States Department of Agriculture), dated January 24, 2002, issued in the original
aggregate principal amount of $2,670,000.
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“Series 2007 A Bonds” means the Water Revenue Design Bonds,

Series 2007 A West Virginia Infrastructure Fund), dated March 14, 2007, issued in the

original aggregate principal amount of $200,000.

“Series 2008 A Bonds” means the Water Revenue Bonds (North Fork

Project), Series 2008 A (West Virginia Infrastructure Fund), of the Issuer, authorized by
this Resolution.

“Series 2008 A Bonds Construction Trust Fund” means the Series 2008 A

Bonds Construction Trust Fund established by Section 5.01 hereof.

“Series 2008 A Bonds Reserve Account” means the Series 2008 A Bonds

Reserve Account established by Section 5.02 hereof.

“Series 2008 A Bonds Reserve Requirement” means, as of any date of

calculation, the maximum amount of principal and interest, if any, which will become

due on the Series 2008 A Bonds in the then current or any succeeding year.

“Series 2008 A Bonds Sinking Fund” means the Series 2008 A Bonds

Sinking Fund established by Section 5.02 hereof.

“Sinking Funds” means, collectively, the respective sinking funds of the

Series 2008 A Bonds and the Prior Bonds.

“State” means the State of West Virginia.

“Supplemental Resolution” means any resolution of the Issuer amendatory
hereof or supplemental hereto and when preceded by the article “the,” refers specifically
to the Supplemental Resolution authorizing the sale of the Series 2008 A Bonds;

provided, that any provisions intended by this Resolution to be included in the

Supplemental Resolution and not so included may be contained in any other

Supplemental Resolution.

“Surplus Revenues” means the Net Revenues not required by this

Resolution to be set aside and held for the payment of or security for the Series 2008 A

Bonds and the Prior Bonds, including but not limited to the Renewal and Replacement
Fund, the Reserve Accounts and the Sinking Funds.

“System” means the complete public service properties of the Issuer for the

diversion, development, pumping, impounding, treatment, storage, distribution or

furnishing of water to or for the public for industrial, public, private or other uses as
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presently existing in its entirety or any integral part thereof, and shall include the Project
and any additions, improvements and extensions thereto hereafter constructed or acquired
for the System from any sources whatsoever.

“Tap Fees” means the fees, if any, paid by prospective customers of the

System in order to connect thereto.

“West Virginia Infrastructure Fund” means the West Virginia Infrastructure

Fund established in accordance with Chapter 31, Article 1 5A, Section 9 of the Code of

West Virginia, 1931, as amended and in effect on the date of adoption hereof.

Additional terms and phrases are defined in this Resolution as they are

used. Accounting terms not specifically defined herein shall be given meaning in

accordance with generally accepted accounting principles.

Words importing singular number shall include the plural number in each

case and vice versa; words importing persons shall include firms and corporations; and

words importing the masculine, feminine or neutral gender shall include any other

gender; and any requirement for execution or attestation of the Bonds or any certificate or

other document by the Chairperson or the Secretary shall mean that such Bonds,
certificate or other document may be executed or attested by an Acting Chairperson or

Acting Secretary.

The terms “herein,” “hereunder,” “hereby,” “hereto,” “hereof’ and any

similar terms refer to this Resolution; and the term “hereafter” means after the date of

adoption of this Resolution.

Articles, sections and subsections mentioned by number only are the

respective articles, sections and subsections of this Resolution so numbered.

Section 1.02. Authority for this Resolution This Resolution is adopted
pursuant to the provisions of the Act and other applicable provisions of law.

Section 1.03. Findings It is hereby found, determined and declared as

follows:

A. The Issuer is a public service district, public corporation and

political subdivision of the State located in Logan, Lincoln, Mingo and Wyoming
Counties of said State. The Issuer presently owns and operates a public water system.
However, the Issuer deems it necessary and desirable for the health, welfare and safety of

the inhabitants of the Issuer that there be acquired and constructed the Project, in
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accordance with the plans and specifications prepared by the Consulting Engineers,
which plans and specifications have been approved by the Issuer.

B. The estimated maximum cost of acquisition and construction of the Project is

$2,700,000, of which $1,700,000 will be obtained from the Series 2008 A Bonds and

$1,000,000 will be obtained from a grant by the Appalachian Regional Commission.

C. The estimated revenues to be derived in each year after completion
of the Project from the operation of the System will be sufficient to pay all Operating
Expenses of the System, the principal of and interest on the Prior Bonds and the Series

2008 A Bonds and payments into all funds and accounts and other payments provided for

herein and in the Prior Resolutions.

D. It is deemed necessary for the Issuer to issue the Series 2008 A

Bonds in the aggregate principal amount of not more than $1,700,000, to permanently
finance a portion of the costs of acquisition and construction of the Project. Such costs

shall be deemed to include the costs of acquisition and construction of any public service

properties and any improvements and extensions thereto, the cost of all property rights,
easements and franchises deemed necessary or convenient therefor; interest, if any, on

the Series 2008 A Bonds prior to and during acquisition and construction of the Project
and for a period not exceeding 6 months after completion of acquisition and construction

of the Project; amounts which may be deposited in the Series 2008 A Bonds Reserve

Account; engineering and legal expenses; expenses for estimates of costs and revenues;

expenses for plans, specifications and surveys; other expenses necessary or incident to

determining the feasibility or practicability of the enterprise; administrative expense,

commitment fees, fees and expenses of the Authority, discount, initial fees for the

services of registrars, paying agents, depositories or trustees or other costs in connection

with the sale of the Series 2008 A Bonds and such other expenses as may be necessary or

incident to the financing herein authorized, the acquisition and construction of the Project
and the placing of the same in operation, and the performance of the things herein

required or permitted, in connection with any thereof; provided, that reimbursement to

the Issuer for any amounts expended by it for allowable costs prior to the issuance of the

Series 2008 A Bonds or the repayment of indebtedness incurred by the Issuer for such

purposes shall be deemed Costs of the Project.

E. The Series 2008 A Bonds shall be issued on a parity with the First

Lien Bonds and senior and prior to the Series 2007 A Bonds with respect to liens, pledge
and source of and security for payment and in all other respects. The Issuer has met the

parity and coverage requirements of the Prior Bonds and the Prior Resolutions and has

substantially complied with all other parity requirements, except to the extent that

noncompliance with any such other parity requirements is not of a material nature. Prior

to the issuance of the Series 2008 A Bonds, the Issuer will obtain (i) a certificate of an
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Independent Certified Public Accountant stating that the parity and coverage tests of the

First Lien Bonds have been met and (ii) the written consent of the Registered Owners of

the First Lien Bonds (except the Series 2003 A Bonds) to the issuance of the Series 2008

A Bonds on a parity with the First Lien Bonds and (iv) the written consent of the

Registered Owners of the Series 2007 A Bonds to the issuance of the Series 2008 A

Bonds on a senior and prior basis to the Series 2007 A Bonds. The Issuer is not required
to obtain the parity consent of the Registered Owners of the Series 2003 A Bonds. Other

than the Prior Bonds, there are no outstanding bonds or obligations of the Issuer which

are secured by revenues or assets of the System.

F. The period of usefulness of the System after completion of the

Project is not less than 40 years.

G. It is in the best interests of the Issuer that the Series 2008 A Bonds

be sold to the Authority pursuant to the terms and provisions of the Loan Agreement.

H. The Issuer has complied with all requirements of West Virginia law

and the Loan Agreement, relating to authorization of the acquisition, construction and

operation of the Project and the System, the issuance of the Series 2008 A Bonds, or will

have so complied prior to issuance of any thereof, including, among other things, the

approval of the Project and the financing thereof by the Council and the obtaining of the

PSC Order, the time for rehearing and appeal of which has expired or will have been

waived prior to the issuance of the Series 2008 A Bonds.

I. The Project has been reviewed and determined to be technically and

financially feasible by the Council.

Section 1.04. Resolution Constitutes Contract In consideration of the

acceptance of the Series 2008 A Bonds by those who shall be the Registered Owners of

the same from time to time, this Resolution shall be deemed to be and shall constitute a

contract between the Issuer and such Registered Owners and the covenants and

agreements herein set forth to be performed by the Issuer shall be for the equal benefit,

protection and security of the Registered Owners of any and all of such Bonds, all of

which shall be of equal rank and without preference, priority or distinction between any

one Bond and any other Bonds by reason of priority of issuance or otherwise, except as

expressly provided therein and herein.
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ARTICLE II

AUTHORIZATION OF ACQUISITION AND
CONSTRUCTION OF THE PROJECT

Section 2.01. Authorization of Acquisition and Construction of the Project
There is hereby authorized and ordered the acquisition and construction of the Project,
at an estimated cost of $2,700,000, in accordance with the plans and specifications which

have been prepared by the Consulting Engineers, heretofore filed in the office of the

Governing Body. The proceeds of the Series 2008 A Bonds shall be applied as provided
in Article VI hereof. The Issuer has received bids and will enter into contracts for the

acquisition and construction of the Project, in an amount and otherwise compatible with

the plan of financing submitted to the Authority and the Council.

The cost of the Project is estimated to be $2,700,000, of which $1,700,000
will be obtained from proceeds of the Series 2008 A Bonds and $1,000,000 will be

obtained from a grant by the Appalachian Regional Commission.
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ARTICLE III

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION AND SALE OF

BONDS; AUTHORIZATION AND EXECUTION OF LOAN AGREEMENT

Section 3.01. Authorization of Bonds For the purposes of capitalizing
interest on the Series 2008 A Bonds, funding the Series 2008 A Bonds Reserve Account,

paying the Costs of the Project, and paying certain costs of issuance and related costs, or

any of such purposes, as shall be specified in the Supplemental Resolution, there shall be

and hereby are authorized to be issued negotiable Series 2008 A Bonds of the Issuer. The

Series 2008 A Bonds shall be issued as a single bond, designated as “Water Revenue

Bonds, Series 2008 A (West Virginia Infrastructure Fund),” in an aggregate principal
amount of not more than $1,700,000, and shall have such terms as are set forth

hereinafter or in the Supplemental Resolution. The proceeds of the Series 2008 A Bonds

remaining after funding of the Series 2008 A Bonds Reserve Account (if funded from

Bond proceeds) and capitalization of interest, if any, shall be deposited in the Series 2008

A Bonds Construction Trust Fund established by Section 5.01 hereof and applied as set

forth in Article VI hereof.

Section 3.02. Terms of Bonds The Series 2008 A Bonds shall be issued in

such principal amounts; shall bear interest, if any, at such rate or rates, not exceeding the

then legal maximum rate, payable quarterly on such dates; shall mature on such dates and

in such amounts, and shall be redeemable, in whole or in part, all as the Issuer shall

prescribe in the Supplemental Resolution or as specifically provided in the Loan

Agreement. The Series 2008 A Bonds shall be payable as to principal at the office of the

Paying Agent, in any coin or currency which, on the dates of payment of principal is

legal tender for the payment of public or private debts under the laws of the United States

of America. Interest, if any, on the Series 2008 A Bonds shall be paid by check or draft

of the Paying Agent mailed to the Registered Owner thereof at the address as it appears

on the books of the Bond Registrar, or by such other method as shall be mutually
agreeable so long as the Authority is the Registered Owner thereof.

Unless otherwise provided by the Supplemental Resolution or herein, the

Series 2008 A Bonds shall be issued in the form of a single bond, fully registered to the

Authority, with a record of advances and a debt service schedule attached, representing
the aggregate principal amount of the Series 2008 A Bonds. The Series 2008 A Bonds

shall be exchangeable at the option and expense of the Registered Owner for another

fully registered Bond of the same series in aggregate principal amount equal to the

amount of said Bonds then Outstanding and being exchanged, with principal installments

or maturities, as applicable, corresponding to the dates of payment of principal
installments of said Bonds; provided, that the Authority shall not be obligated to pay any

expenses of such exchange.
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Subsequent series of Bonds, if any, shall be issued in fully registered form

and in denominations as determined by a Supplemental Resolution. Such Bonds shall be

dated and shall have such terms as set forth in a Supplemental Resolution.

Section 3.03. Execution of Bonds The Series 2008 A Bonds shall be

executed in the name of the Issuer by the Chairperson, and the seal of the Issuer shall be

affixed thereto or imprinted thereon and attested by the Secretary. In case any one or

more of the officers who shall have signed or sealed any of the Bonds shall cease to be

such officer of the Issuer before the Bonds so signed and sealed have been actually sold

and delivered, such Bonds may nevertheless be sold and delivered as herein provided and

may be issued as if the person who signed or sealed such Bonds had not ceased to hold

such office. Any Bonds may be signed and sealed on behalf of the Issuer by such person

as at the actual time of the execution of such Bonds shall hold the proper office in the

Issuer, although at the date of such Bonds such person may not have held such office or

may not have been so authorized.

Section 3.04. Authentication and Registration No Series 2008 A Bond

shall be valid or obligatory for any purpose or entitled to any security or benefit under

this Resolution unless and until the Certificate of Authentication and Registration on such

Bond, substantially in the form set forth in Section 3.10 hereof, shall have been manually
executed by the Bond Registrar. Any such executed Certificate of Authentication and

Registration upon any such Bond shall be conclusive evidence that such Bond has been

authenticated, registered and delivered under this Resolution. The Certificate of

Authentication and Registration on any Bond shall be deemed to have been executed by
the Bond Registrar if manually signed by an authorized officer of the Bond Registrar, but

it shall not be necessary that the same officer sign the Certificate of Authentication and

Registration on all of the Bonds issued hereunder.

Section 3.05. Negotiability, Transfer and Registration Subject to the

provisions for transfer of registration set forth below, the Series 2008 A Bonds shall be

and have all of the qualities and incidents of negotiable instruments under the Uniform

Commercial Code of the State, and each successive Registered Owner in accepting any

of said Bonds shall be conclusively deemed to have agreed that such Bonds shall be and

have all of the qualities and incidents of negotiable instruments under the Uniform

Commercial Code of the State, and each successive Registered Owner shall further be

conclusively deemed to have agreed that said Bonds shall be incontestable in the hands of

a bona fjç~ registered owner for value.

So long as any of the Bonds remain Outstanding, the Issuer, through the

Bond Registrar, shall keep and maintain books for the registration and transfer of the

Bonds.
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The registered Bonds shall be transferable only upon the books of the Bond

Registrar, by the Registered Owner thereof in person or by his attorney duly authorized in

writing, upon surrender thereto, together with a written instrument of transfer satisfactory
to the Bond Registrar, duly executed by the Registered Owner or his duly authorized

attorney.

In all cases in which the privilege of exchanging the Bonds or transferring
the Bonds is exercised, all such Bonds shall be delivered in accordance with the

provisions of this Resolution. All Bonds surrendered in any such exchanges or transfers

shall forthwith be canceled by the Bond Registrar. For every such exchange or transfer

of Bonds, the Bond Registrar may make a charge sufficient to reimburse it for any tax,

fee or other governmental charge required to be paid with respect to such exchange or

transfer and the cost of preparing each new Bond upon each exchange or transfer, and

any other expenses of the Bond Registrar incurred in connection therewith, which sum or

sums shall be paid by the Issuer. The Bond Registrar shall not be obligated to make any

such exchange or transfer of Bonds during the period commencing on the fifteenth day of

the month preceding an interest payment date on the Bonds or, in the case of any

proposed redemption of Bonds, next preceding the date of the selection of Bonds to be

redeemed, and ending on such interest payment date or redemption date.

Section 3.06. Bonds Mutilated, Destroyed, Stolen or Lost In case any

Series 2008 A Bond shall become mutilated or be destroyed, stolen or lost, the Issuer

may, in its discretion, issue, and the Bond Registrar shall, if so advised by the Issuer,

authenticate, register and deliver, a new Bond of the same series and of like tenor as the

Bonds so mutilated, destroyed, stolen or lost, in exchange and substitution for such

mutilated Bond, upon surrender and cancellation of such mutilated Bond, or in lieu of

and substitution for the Bond destroyed, stolen or lost, and upon the Registered Owner’s

furnishing proof of its ownership thereof and satisfactory indenmity and complying with

such other reasonable regulations and conditions as the Issuer may prescribe and paying
such expenses as the Issuer and the Bond Registrar may incur. All Bonds so surrendered

shall be canceled by the Bond Registrar and held for the account of the Issuer. If any
such Bond shall have matured or be about to mature, instead of issuing a substitute Bond,
the Issuer may pay the same, upon being indemnified as aforesaid, and if such Bond be

lost, stolen or destroyed, without surrender thereof.

Section 3.07. Bonds not to be Indebtedness of the Issuer The Series 2008

A Bonds shall not, in any event, be or constitute an indebtedness of the Issuer within the

meaning of any constitutional or statutory provision or limitation, but shall be payable
solely from the Net Revenues derived from the operation of the System as herein

provided. No Registered Owner of such Bonds shall ever have the right to compel the
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exercise of the taxing power of the Issuer, if any, to pay such Bonds or the interest, if

any, thereon.

Section 3.08. Bonds Secured by Pledge of Net Revenues; Lien Position

with respect to the Prior Bonds The payment of the debt service on the Series 2008 A

Bonds shall be secured by a first lien on the Net Revenues, on a parity with the lien on

the Net Revenues in favor of the Registered Owners of the First Lien Bonds and senior

and prior to the lien on the Net Revenues in favor of the Registered Owners of the Series

2007 A Bonds. Such Net Revenues in an amount sufficient to pay the principal of and

interest, if any, on and other payments for the Series 2008 A Bonds and the Prior Bonds

and to make payments into all funds and accounts hereinafter established and established

in the Prior Resolutions, are hereby irrevocably pledged to such payments as the same

become due.

Section 3.09. Delivery of Bonds The Issuer shall execute and deliver the

Series 2008 A Bonds to the Bond Registrar, and the Bond Registrar shall authenticate,

register and deliver the Series 2008 A Bonds to the original purchasers upon receipt of a

request and authorization to the Bond Registrar on behalf of the Issuer, signed by an

Authorized Officer, to authenticate, register and deliver the Series 2008 A Bonds to the

original purchasers.

Section 3.10. Form of Bonds The text of the Series 2008 A Bonds shall

be in substantially the following form, with such omissions, insertions and variations as

may be necessary and desirable and authorized or permitted hereby, or by any

Supplemental Resolution adopted prior to the issuance thereof:
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(FORM OF BOND)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

LOGAN COUNTY PUBLIC SERVICE DISTRICT

WATER REVENUE BOND (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

No.AR- $_____

KNOW ALL MEN BY THESE PRESENTS: That on this ~day of

______

200_, LOGAN COUNTY PUBLIC SERVICE DISTRICT, a public service

district, public corporation and political subdivision of the State of West Virginia in

Logan, Lincoln, Mingo and Wyoming Counties of said State (the “Issuer”), for value

received, hereby promises to pay, solely from the special funds provided therefor, as

hereinafter set forth, to the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY

(the “Authority”) or registered assigns, the sum of ____________DOLLARS

($ ), or such lesser amount as shall have been advanced to the Issuer

hereunder and not previously repaid, as set forth in the “Record of Advances” attached as

EXHIBIT A hereto and incorporated herein by reference, in quarterly installments on

March 1, June 1, September 1 and December 1 of each year, commencing

________________

1,
,

as set forth on the “Debt Service Schedule” attached as

EXHIBIT B hereto and incorporated herein by reference.

This Bond shall bear no interest. Principal installments of this Bond are

payable in any coin or currency which, on the respective dates of payment of such

installments, is legal tender for the payment of public and private debts under the laws of

the United States of America, at the office of the West Virginia Municipal Bond

Con~imission, Charleston, West Virginia (the “Paying Agent”).

This Bond may be redeemed prior to its stated date of maturity in whole or

in part, but only with the express written consent of the Authority and the West Virginia
Infrastructure and Jobs Development Council (the “Council”) and upon the terms and

conditions prescribed by, and otherwise in compliance with, the Loan Agreement by and

between the Issuer and the Authority, on behalf of the Council, dated ___________200_.

This Bond is issued (i) to pay a portion of the costs of acquisition and

construction of certain improvements and extensions to the existing public water facilities

of the Issuer (the “Project”); and (ii) to pay certain costs of issuance of this Bond and

related costs. The existing public water facilities of the Issuer, the Project and any further
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improvements or extensions thereto are herein called the “System.” This Bond is issued

under the authority of and in full compliance with the Constitution and statutes of the

State of West Virginia, including particularly Chapter 16, Article 13A and Chapter 31,

Article 15A of the Code of West Virginia, 1931, as amended (collectively, the “Act”), a

Bond Resolution duly adopted by the Issuer on
_______________, 200_, and a

Supplemental Resolution duly adopted by the Issuer on
_______________,

200

(collectively, the “Resolution”), and is subject to all the terms and conditions thereof.

The Resolution provides for the issuance of additional bonds under certain conditions,

and such bonds would be entitled to be paid and secured equally and ratably from and by
the funds and revenues and other security provided for this Bond under the Resolution.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,
PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT WITH THE

ISSUER’S (1) WATER REVENUE BONDS (COW CREEK PROJECT), SERIES 1996

B, DATED JULY 31, 1996, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL

AMOUNT OF $1,780,000; (2) WATER REVENUE BONDS (WHITMAN CREEK

PROJECT), SERIES 1997 A, DATED FEBRUARY 12, 1997, ISSUED IN THE

ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $1,000,000; (3) WATER

REVENUE BONDS (HARTS CREEK PROJECT), SERIES 1997 B, DATED MARCH

25, 1997, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF

$1,075,000; (4) WATER REVENUE BONDS (ELK CREEK/SPICE CREEK/VERNER

PROJECT - WEST VIRGINIA INFRASTRUCTURE AND JOBS DEVELOPMENT

COUNCIL), SERIES 1998 A, DATED JUNE 10, 1998, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $815,000; (5) WATER REVENUE BONDS

(MILL CREEK PROJECT - WEST VIRGINIA INFRASTRUCTURE AND JOBS

DEVELOPMENT COUNCIL), SERIES 1999 A, DATED APRIL 21, 1999, ISSUED IN

THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $5,050,000; (6) WATER

REVENUE BONDS (CRAWLEY CREEK/CHIEF LOGAN PROJECT - WEST

VIRGINIA INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL), SERIES

1999 C, DATED JUNE 17, 1999, ISSUED IN THE ORIGINAL AGGREGATE

PRINCIPAL AMOUNT OF $3,205,000; (7) WATER REVENUE BONDS (ENALOC
PROJECT - WEST VIRGINIA WATER DEVELOPMENT AUTHORITY), SERIES

1999 D, DATED DECEMBER 14, 1999, ISSUED IN THE ORIGINAL AGGREGATE

PRINCIPAL AMOUNT OF $330,000 ; (8) WATER REVENUE BONDS, SERIES 2001

A (WEST VIRGINIA WATER DEVELOPMENT AUTHORITY), DATED

SEPTEMBER 6, 2001, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL

AMOUNT OF $3,830,000; (9) WATER REVENUE BONDS, SERIES 2001 B (WEST
VIRGINIA INFRASTRUCTURE FUND), DATED SEPTEMBER, 6, 2001, ISSUED IN

THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $2,670,000; (10) WATER

REVENUE BONDS, SERIES 2002 A (UNITED STATES DEPARTMENT OF

AGRICULTURE), DATED JANUARY 24, 2002, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $1,326,000; (11) WATER REVENUE
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BONDS, SERIES 2002 B (WEST VIRGINIA INFRASTRUCTURE FUND), DATED

OCTOBER 9, 2002, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL

AMOUNT OF $1,100,000; (12) WATER REFUNDING REVENUE BONDS, SERIES

2003 A, DATED JULY 30, 2003, ISSUED IN THE ORIGINAL AGGREGATE

PRINCIPAL AMOUNT OF $2,200,000; (13) WATER REVENUE BONDS, SERIES

2003 B (WEST VIRGINIA INFRASTRUCTURE FUND), DATED OCTOBER 29,

2003, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF

$3,600,000; AND (14) WATER REVENUE BONDS, SERIES 2005 A (WEST
VIRGINIA INFRASTRUCTURE FUND), DATED APRIL 27, 2005, ISSUED IN THE

ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $923,245 (COLLECTIVELY,
THE “FIRST LIEN BONDS”).

THIS BOND IS ISSUED SENIOR AND PRIOR WITH RESPECT TO

LIENS, PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT TO THE

ISSUER’S BONDS, SERIES 2007 A, DATED MARCH 14, 2007, ISSUED IN THE

ORIGINAL PRINCIPAL AMOUNT OF $200,000 (THE “SERIES 2007 A BONDS”).

(THE FIRST LIEN BONDS AND THE SERIES 2007 A BONDS ARE

COLLECTIVELY REFERRED TO AS THE “PRIOR BONDS”).

This Bond is payable only from and secured by a pledge of the Net

Revenues (as defined in the Resolution) to be derived from the System, on a parity with

the pledge of Net Revenues in favor of the registered owners of the First Lien Bonds, and

from moneys in the reserve account created under the Resolution for this Bond (the
“Series 2008 A Bonds Reserve Account”) and unexpended proceeds of this Bond. Such

Net Revenues shall be sufficient to pay the principal of and interest, if any, on all bonds

which may be issued pursuant to the Act and shall be set aside as a special fund hereby
pledged for such purpose. This Bond does not constitute an indebtedness of the Issuer

within the meaning of any constitutional or statutory provisions or limitations, nor shall

the Issuer be obligated to pay the same, except from said special fund provided from the

Net Revenues, the moneys in the Series 2008 A Bonds Reserve Account and unexpended
proceeds of this Bond. Pursuant to the Resolution, the Issuer has covenanted and agreed
to establish and maintain just and equitable rates and charges for the use of the System
and the services rendered thereby, which shall be sufficient, together with other revenues

of the System, to provide for the reasonable expenses of operation, repair and

maintenance of the System, and to leave a balance each year equal to at least 115% of the

maximum amount of principal of and interest, if any, on this Bond payable in any year,

and all other obligations secured by a lien on or payable from such revenues on a parity
with this Bond, including the Prior Bonds; provided however, that so long as there exists

in the Series 2008 A Bonds Reserve Account, an amount at least equal to the maximum

amount of principal and interest, if any, which will become due on this Bond in the then

current or any succeeding year, and in the respective reserve accounts established for any

other obligations outstanding on a parity with this Bond, including the Prior Bonds, an

(C 1249623.1)

20



amount at least equal to the requirement therefor, such percentage may be reduced to

110%. The Issuer has entered into certain further covenants with the Registered Owner

(as defined in the Resolution) of this Bond for the terms of which reference is made to the

Resolution. Remedies provided the Registered Owner of this Bond are exclusively as

provided in the Resolution, to which reference is here made for a detailed description
thereof.

Subject to the registration requirements set forth herein, this Bond is

transferable, as provided in the Resolution, only upon the books of the Registrar (as
defined in the Resolution) by the Registered Owner, or by its attorney duly authorized in

writing, upon the surrender of this Bond, together with a written instrument of transfer

satisfactory to the Registrar, duly executed by the Registered Owner or its attorney duly
authorized in writing.

Subject to the registration requirements set forth herein, this Bond, under

the provision of the Act, is and has all the qualities and incidents of a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Resolution, shall be applied solely to payment of the costs of the Project and costs of

issuance hereof as described in the Resolution, and there shall be and hereby is created

and granted a lien upon such moneys, until so applied, in favor of the Registered Owner
of this Bond.

In accordance with the requirements of the United States Department of

Agriculture for the issuance of parity obligations, this Bond will be in default should any

proceeds of this Bond be used for a purpose that will contribute to excessive erosion of

highly erodible land or to the conversion of wetlands to produce an agricultural
commodity.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and upon

the issuance of this Bond do exist, have happened, and have been performed in due time,
form and manner as required by law, and that the amount of this Bond, together with all

other obligations of the Issuer, does not exceed any limit prescribed by the Constitution

or statutes of the State of West Virginia and that a sufficient amount of the Net Revenues

of the System has been pledged to and will be set aside into said special fund by the

Issuer for the prompt payment of the principal of this Bond.
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All provisions of the Resolution, resolutions and statutes under which this

Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.
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IN WITNESS WHEREOF, LOGAN COUNTY PUBLIC SERVICE

DISTRICT has caused this Bond to be signed by its Chairperson and its corporate seal to

be hereunto affixed and attested by its Secretary, and has caused this Bond to be dated as

of the date first written above.

SEAL]

Chairperson

ATTEST:

Secretary
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(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2008 A Bonds described in the within

mentioned Resolution and has been duly registered in the name of the Registered Owner

set forth above, as of the date set forth below.

Date:
__________________,

200_.

_____________________________

as Registrar

Authorized Officer
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(Form of)

EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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EXHIBIT B

DEBT SERVICE SCHEDULE
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(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers

unto

t

he within Bond and does hereby irrevocably constitute and appoint
Attorney to transfer said Bond on the books kept for registration thereof with full power

of substitution in the premises.

Dated:
_____________________

In the presence of:
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Section 3.11. Sale of Bonds; Authorization and Execution of Loan

Agreement The Series 2008 A Bonds shall be sold to the Authority pursuant to the

terms and conditions of the Loan Agreement. If not so authorized by previous resolution,

the Chairperson is specifically authorized and directed to execute the Loan Agreement
and the Secretary is directed to affix the seal of the Issuer, attest the same and deliver the

Loan Agreement to the Authority, and any such prior execution and delivery is hereby
authorized, ratified and approved. The Loan Agreement, including all schedules and

exhibits attached thereto, are hereby approved and incorporated into this Resolution.

Section 3.12. Filing of Amended Schedule Upon completion of

acquisition and construction of the Project, the Issuer will file with the Authority and the

Council a schedule, the form of which will be provided by the Authority and the Council,

setting forth the actual costs of the Project and sources of funds therefor.
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ARTICLE IV

RESERVED]
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ARTICLE V

SYSTEM REVENUES AND APPLICATION THEREOF

Section 5.01. Establishment of Funds and Accounts with Depository Bank
The following special funds or accounts are hereby created with (or continued if

previously established by the Prior Resolutions) and shall be held by the Depository Bank

separate and apart from all other funds or accounts of the Depository Bank and the Issuer

and from each other:

(1) Revenue Fund (established by Prior Resolutions);

(2) Renewal and Replacement Fund (established by Prior Resolutions);
and

(3) Series 2008 A Bonds Construction Trust Fund.

Section 5.02. Establishment of Funds and Accounts with Commission

The following special funds or accounts are hereby created with and shall be held by the

Commission separate and apart from all other funds or accounts of the Commission and

the Issuer and from each other:

(1) Series 2008 A Bonds Sinking Fund; and

(2) Series 2008 A Bonds Reserve Account.

Section 5.03. System Revenues; Flow of Funds A. The entire Gross

Revenues derived from the operation of the System shall be deposited upon receipt in the

Revenue Fund. The Revenue Fund shall constitute a trust fund for the purposes provided
in this Resolution and shall be kept separate and distinct from all other funds of the Issuer

and the Depository Bank and used only for the purposes and in the manner herein

provided.

(1) The Issuer shall first, each month, pay from the Revenue Fund the

current Operating Expenses of the System.

(2) The Issuer shall next, on the first day of each month, from the

moneys in the Revenue Fund, remit the interest payments to the Sinking Funds of the

First Lien Bonds in the amounts required by the Prior Resolutions.
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(3) The Issuer shall next, on the first day of each month, from the

moneys in the Revenue Fund, (i) remit the principal payments to the Sinking Funds of the

First Lien Bonds in the amounts required by the Prior Resolutions; and (ii) commencing
3 months prior to the first date of payment of principal of the Series 2008 A Bonds, remit

to the Commission for deposit in the Series 2008 A Bonds Sinking Fund, an amount

equal to 1/3rd of the amount of principal which will mature and become due on the

Series 2008 A Bonds on the next ensuing quarterly principal payment date; provided that,
in the event the period to elapse between the date of such initial deposit in the

Series 2008 A Bonds Sinking Fund and the next quarterly principal payment date is less

than 3 months, then such monthly payment shall be increased proportionately to provide,
1 month prior to the next quarterly principal payment date, the required amount of

principal coming due on such date.

(4) The Issuer shall next, on the first day of each month, from the

moneys in the Revenue Fund, (i) remit the reserve account payments to the Reserve

Accounts of the First Lien Bonds in the amounts and on the dates required by the Prior

Resolutions; and (ii) commencing 3 months prior to the first date of payment of principal
of the Series 2008 A Bonds, if not fully funded upon issuance of the Series 2008 A

Bonds, remit to the Commission for deposit in the Series 2008 A Bonds Reserve

Account, an amount equal to 1/120th of the Series 2008 A Bonds Reserve Requirement;
provided that, no further payments shall be made into the Series 2008 A Bonds Reserve

Account when there shall have been deposited therein, and as long as there shall

remain on deposit therein, an amount equal to the Series 2008 A Bonds Reserve

Requirement.

(5) The Issuer shall next, on the first day of each month, from the

moneys in the Revenue Fund, remit to the Depository Bank for deposit in the Renewal

and Replacement Fund, an amount equal to 2 1/2% of the Gross Revenues each month

(as previously set forth in the Prior Resolutions and not in addition thereto), exclusive of

any payments for account of any Reserve Account. All funds in the Renewal and

Replacement Fund shall be kept apart from all other funds of the Issuer or of the

Depository Bank and shall be invested and reinvested in accordance with Article VIII

hereof. Withdrawals and disbursements may be made from the Renewal and

Replacement Fund for replacements, emergency repairs, improvements or extensions to

the System; provided that, any deficiencies in any Reserve Account, except to the extent

such deficiency exists because the required payments into such account have not, as of

the date of determination of a deficiency, funded such account to the maximum extent

required hereof, shall be promptly eliminated with moneys from the Renewal and

Replacement Fund.

(6) The Issuer shall next, on the first day of each month, from the

moneys in the Revenue Fund, remit to the Commission for deposit (i) in the Series 2007

{C1249623.1

31



A Bonds Sinking Fund, the amount required by the Prior Resolutions to pay principal of

the Series 2007 A Bonds, and (ii) in the Series 2007 A Bonds Reserve Account, the

amount required by the Prior Resolutions

Moneys in the Series 2008 A Bonds Sinking Fund shall be used only for

the purposes of paying principal of and interest, if any, on the Series 2008 A Bonds as the

same shall become due. Moneys in the Series 2008 A Bonds Reserve Account shall be

used only for the purposes of paying principal of and interest, if any, on the Series 2008

A Bonds as the same shall come due, when other moneys in the Series 2008 A Bonds

Sinking Fund are insufficient therefor, and for no other purpose.

All investment earnings on moneys in the Series 2008 A Bonds Reserve

Account (if fully funded) shall be transferred, not less than once each year, to the Series

2008 A Bonds Construction Trust Fund during construction of the Project and following
completion of the Project to the Revenue Fund and applied in full, first to the next

ensuing interest payment, if any, due on the Series 2008 A Bonds and then to the next

ensuing principal payment due thereon.

Any withdrawals from the Series 2008 A Bonds Reserve Account which

result in a reduction in the balance of such account to below the Series 2008 A Bonds

Reserve Requirement shall be subsequently restored from the first Net Revenues

available after all required payments have been made in full in the order set forth above.

As and when additional Bonds ranking on a parity with the Series 2008 A

Bonds are issued, provision shall be made for additional payments into the respective
sinking funds sufficient to pay any interest on such Parity Bonds and accomplish
retirement thereof at maturity and to accumulate a balance in the respective reserve

accounts in an amount equal to the requirement therefor.

The Issuer shall not be required to make any further payments into the

Series 2008 A Bonds Sinking Fund or the Series 2008 A Bonds Reserve Account when

the aggregate amount of funds therein are at least equal to the aggregate principal amount

of the Series 2008 A Bonds then Outstanding and all interest, if any, to accrue until the

maturity thereof.

Interest, principal or reserve account payments, whether made for a

deficiency or otherwise, shall be made on a parity and pro rata, with respect to the Series

2008 A Bonds and the First Lien Bonds, in accordance with the respective principal
amounts then outstanding.

The Commission is hereby designated as the fiscal agent for the

administration of the Series 2008 A Bonds Sinking Fund and the Series 2008 A Bonds
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Reserve Account created hereunder, and all amounts required for such accounts shall be

remitted to the Commission from the Revenue Fund by the Issuer at the times provided
herein. If required by the Authority, the Issuer shall make the necessary arrangements

whereby required payments into such accounts shall be automatically debited from the

Revenue Fund and electronically transferred to the Commission on the dates hereunder.

Moneys in the Series 2008 A Bonds Sinking Fund and the Series 2008 A

Bonds Reserve Account shall be invested and reinvested by the Commission in

accordance with Section 8.01 hereof.

The Series 2008 A Bonds Sinking Fund and the Series 2008 A Bonds

Reserve Account shall be used solely and only for, and are hereby pledged for, the

purpose of servicing the Series 2008 A Bonds under the conditions and restrictions set

forth herein.

B. The Issuer shall on the first day of each month (if the first day is not

a business day, then the first business day of each month) deposit with the Commission

the required interest, principal and reserve account payments and all such payments shall

be remitted to the Commission with appropriate instructions as to the custody, use and

application thereof consistent with the provisions of this Resolution. All remittances

made by the Issuer to the Commission shall clearly identify the fund or account into

which each amount is to be deposited.

C. The Issuer shall complete the “Monthly Payment Form,” a form of

which is attached to the Loan Agreement, and submit a copy of said form, together with a

copy of its payment check to the Authority by the 5th day of such calendar month.

D. Whenever all of the required and provided transfers and payments
from the Revenue Fund into the several special funds, as hereinbefore provided, are

current and there remains in the Revenue Fund a balance in excess of the estimated

amounts required to be so transferred and paid into such funds during the following
month or such other period as required by law, such excess shall be considered Surplus
Revenues. Surplus Revenues may be used for any lawful purpose of the System.

E. The Issuer shall remit from the Revenue Fund to the Commission,
the Registrar, the Paying Agent, or the Depository Bank, on such dates as the respective
parties shall require, such additional sums as shall be necessary to pay the charges and

the fees then due. If required by the Authority, the Issuer shall make the necessary

arrangements whereby payments to the Commission under this paragraph shall be

automatically debited from the Revenue Fund and electronically transferred to the

Commission on the dates required hereunder.
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F. The moneys in excess of the maximum amounts insured by FDIC in

all funds and accounts shall at all times be secured, to the full extent thereof in excess of

such insured sum, by Qualified Investments as shall be eligible as security for deposits of

state and municipal funds under the laws of the State.

G. If, on any monthly payment date, the revenues are insufficient to

place the required amount in any of the funds and accounts as hereinabove provided, the

deficiency shall be made up in the subsequent payments in addition to the payments
which would otherwise be required to be made into the funds and accounts on the

subsequent payment dates; provided, that all deposits, including on account of

deficiencies, shall be made in the order of priority set forth in Section 5.03A hereof, and

no payment of lower priority shall be made if there exists a deficiency in a fund or

account of higher priority. No such deficiency shall exist solely because the required
payments into the Reserve Accounts have not, as of such date, funded such account to the

requirement therefor.

H. The Gross Revenues of the System shall only be used for purposes

of the System.
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ARTICLE VI

APPLICATION OF BOND PROCEEDS

Section 6.01. Application of Bond Proceeds; Pledge of Unexpended Bond

Proceeds From the moneys received from the sale of the Series 2008 A Bonds, the

following amounts shall be first deducted and deposited in the order set forth below:

A. From the proceeds of the Series 2008 A Bonds, there shall first

be deposited with the Commission in the Series 2008 A Bonds Sinking Fund, the amount,

if any, set forth in the Supplemental Resolution as capitalized interest; provided, that such

amount may not exceed the amount necessary to pay interest on the Series 2008 A Bonds

for the period commencing on the date of issuance of the Series 2008 A Bonds and

ending 6 months after the estimated date of completion of construction of the Project.

B. Next, from the proceeds of the Series 2008 A Bonds, there shall be

deposited with the Commission in the Series 2008 A Bonds Reserve Account, the

amount, if any, set forth in the Supplemental Resolution for funding the Series 2008 A

Bonds Reserve Account.

C. As the Issuer receives advances of the remaining moneys derived

from the sale of the Series 2008 A Bonds, such moneys shall be deposited with the

Depository Bank in the Series 2008 A Bonds Construction Trust Fund and applied solely
to payment of the costs of the Project in the manner set forth in Section 6.02 and until so

expended, are hereby pledged as additional security for the Series 2008 A Bonds.

D. After completion of acquisition and construction of the Project, as

certified by the Consulting Engineers, and all costs have been paid, any remaining
proceeds of the Series 2008 A Bonds shall be expended as directed by the Council.

Section 6.02. Disbursements from Bond Construction Trust Fund The

Issuer shall each month provide the Council with a requisition for the costs incurred for

the Project, together with such documentation as the Council shall require. Payments of

all costs of the Project shall be made monthly.

Except as provided in Section 6.01 hereof, disbursements from the

Series 2008 A Bonds Construction Trust Fund shall be made only after submission to and

approval from the Council of a certificate, signed by an Authorized Officer and the

Managing Engineer, stating that:
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(a) None of the items for which the payment is proposed to be made has

formed the basis for any disbursement theretofore made;

(b) Each item for which the payment is proposed to be made is or was

necessary in connection with the Project and constitutes a cost of the Project;

(c) Each of such costs has been otherwise properly incurred; and

(d) Payment for each of the items proposed is then due and owing.

Pending such application, moneys in the Series 2008 A Bonds Construction

Trust Fund shall be invested and reinvested in Qualified Investments at the written

direction of the Issuer.

The Issuer shall expend all proceeds of the Series 2008 A Bonds within 3

years of the date of issuance of the Council’s bonds, the proceeds of which were used to

make the loan to the Issuer.
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ARTICLE VII

ADDITIONAL COVENANTS OF THE ISSUER

Section 7.01. General Covenants of the Issuer All the covenants,

agreements and provisions of this Resolution shall be and constitute valid and legally
binding covenants of the Issuer and shall be enforceable in any court of competent

jurisdiction by any Registered Owner of the Series 2008 A Bonds. In addition to the

other covenants, agreements and provisions of this Resolution, the Issuer hereby
covenants and agrees with the Registered Owner of the Series 2008 A Bonds, as

hereinafter provided in this Article VII. All such covenants, agreements and provisions
shall be irrevocable, except as provided herein, as long as the Series 2008 A Bonds, or

the interest thereon, are Outstanding and unpaid.

Section 7.02. Bonds not to be Indebtedness of the Issuer The Series 2008

A Bonds shall not be nor constitute an indebtedness of the Issuer within the meaning of

any constitutional, statutory or charter limitation of indebtedness, but shall be payable
solely from the funds pledged for such payment by this Resolution. No Registered
Owner of the Series 2008 A Bonds shall ever have the right to compel the exercise of the

taxing power of the Issuer, if any, to pay the Series 2008 A Bonds or the interest, if any,

thereon.

Section 7.03. Bonds Secured by Pledge of Net Revenues; Lien Position

with respect to Prior Bonds The payment of the debt service of the Series 2008 A Bonds

shall be secured by a first lien on the Net Revenues, on a parity with the lien on the Net

Revenues in favor of the Registered Owners of the First Lien Bonds and senior and prior
to the lien on the Net Revenues in favor of the Registered Owners of the Series 2007 A

Bonds. The Net Revenues in an amount sufficient to pay the principal of and interest, if

any, on the Prior Bonds and the Series 2008 A Bonds and to make the payments into all

funds and accounts and all other payments provided for in this Resolution and the Prior

Resolutions are hereby irrevocably pledged, in the manner provided herein, to such

payments as they become due, and for the other purposes provided in this Resolution and

the Prior Resolutions.

Section 7.04. Initial Schedule of Rates and Charges The Issuer has

obtained any and all approvals of rates and charges required by State law and has taken

any other action required to establish and impose such rates and charges, with all

requisite appeal periods having expired without successful appeal. Such rates and

charges shall be sufficient to comply with the requirements of the Loan Agreement. The

initial schedule of rates and charges for the services and facilities of the System shall be

as set forth in and approved by the PSC Order and such rates are hereby adopted.
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So long as the Series 2008 A Bonds are Outstanding, the Issuer covenants

and agrees to fix and collect rates, fees and other charges for the use of the System and to

take all such actions necessary to provide funds sufficient to produce the required sums

set forth in this Resolution and in compliance with the Loan Agreement. In the event the

schedule of rates, fees and charges initially established for the System in connection with

the Series 2008 A Bonds shall prove to be insufficient to produce the required sums set

forth in this Resolution and the Loan Agreement, the Issuer hereby covenants and agrees
that it will, to the extent or in the manner authorized by law, immediately adjust and

increase such schedule of rates, fees and charges and take all such actions necessary to

provide funds sufficient to produce the required sums set forth in this Resolution and the

Loan Agreement.

Section 7.05. Sale of the System So long as the Prior Bonds are

Outstanding, the System may not be sold, transferred, mortgaged, leased or otherwise

disposed of, except in accordance with the terms of the Prior Resolutions. So long as the

Series 2008 A Bonds are Outstanding and except as otherwise required by law or with the

written consent of the Authority and the Council, the System may not be sold, mortgaged,
leased or otherwise disposed of, except as a whole, or substantially as a whole, and only
if the net proceeds to be realized shall be sufficient to fully pay or redeem at or prior to

maturity all the Bonds Outstanding, or to effectively defease this Resolution in

accordance with Section 10.01 hereof. The proceeds from any such sale, mortgage, lease

or other disposition of the System shall, with respect to the Series 2008 A Bonds,

immediately be remitted to the Commission for deposit in the Series 2008 A Bonds

Sinking Fund, and the Issuer shall direct the Commission to apply such proceeds to the

payment of principal of and interest, if any, on the Series 2008 A Bonds. Any balance

remaining after the payment of the Series 2008 A Bonds and interest thereon, if any, shall

be remitted to the Issuer by the Commission unless necessary for the payment of other

obligations of the Issuer payable out of the revenues of the System.

The foregoing provision notwithstanding, the Issuer shall have and hereby
reserves the right to sell, lease or otherwise dispose of any of the property comprising a

part of the System hereinafter determined in the manner provided herein to be no longer
necessary, useful or profitable in the operation thereof. Prior to any such sale, lease or

other disposition of such property, if the amount to be received therefor, together with all

other amounts received during the same Fiscal Year for such sales, leases or other

dispositions of such properties, is not in excess of $10,000, the Issuer shall, by resolution,
determine that such property comprising a part of the System is no longer necessary,
useful or profitable in the operation thereof and may then provide for the sale of such

property. The proceeds of any such sale shall be deposited in the Renewal and

Replacement Fund. If the amount to be received from such sale, lease or other

disposition of said property, together with all other amounts received during the same
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Fiscal Year for such sales, leases or other dispositions of such properties, shall be in

excess of $10,000 but not in excess of $50,000, the Issuer shall first, in writing,
determine upon consultation with the Managing Engineer that such property comprising a

part of the System is no longer necessary, useful or profitable in the operation thereof and

may then, if it be so advised, by resolution duly adopted, authorize such sale, lease or

other disposition of such property upon public bidding. The proceeds derived from any

such sale, lease or other disposition of such property, aggregating during such Fiscal Year

in excess of $10,000 and not in excess of $50,000, shall, upon receipt of approval of the

Registered Owners, if needed, be remitted by the Issuer to the Commission for deposit in

the appropriate Sinking Funds and shall be applied only to the purchase or redemption of

Bonds of the last maturities then Outstanding at prices not greater than the applicable
redemption price, or, if not redeemable at par, then to the Renewal and Replacement
Fund. The payment of such proceeds into the Sinking Funds or the Renewal and

Replacement Fund shall not reduce the amounts required to be paid into said funds by
other provisions of this Resolution. No sale, lease or other disposition of the properties
of the System shall be made by the Issuer if the proceeds to be derived therefrom,

together with all other amounts received during the same Fiscal Year for such sales,

leases, or other dispositions of such properties, shall be in excess of $50,000 and

insufficient to pay or redeem prior to maturity all Bonds then Outstanding without the

prior approval and consent in writing of the Registered Owners of the Bonds then

Outstanding. The Issuer shall prepare the form of such approval and consent for

execution by the then Registered Owners of the Bonds for the disposition of the proceeds
of the sale, lease or other disposition of such properties of the System.

Section 7.06. Issuance of Other Obligations Payable Out of Revenues and

General Covenant Against Encumbrances So long as the Series 2008 A Bonds are

Outstanding, the Issuer shall not issue any other obligations whatsoever payable from the

revenues of the System which rank prior to, or equally, as to lien on and source of and

security for payment from such revenues with the Series 2008 A Bonds; provided,
however, that Parity Bonds may be issued as provided for in Section 7.07 hereof and in

the Prior Resolutions (so long as the Prior Bonds are Outstanding). All obligations
hereafter issued by the Issuer payable from the revenues of the System, except such

Parity Bonds, shall contain an express statement that such obligations are junior and

subordinate, as to lien on, pledge and source of and security for payment from such

revenues and in all other respects, to the Series 2008 A Bonds; provided, that no such

subordinate obligations shall be issued unless all payments required to be made into all

funds and accounts set forth herein and in the Prior Resolutions have been made and are

current at the time of issuance of such subordinate obligations.

Except as provided above, the Issuer shall not create, or cause or permit to

be created, any debt, lien, pledge, assignment, encumbrance or any other charge having
priority over or being on a parity with the liens of the Series 2008 A Bonds, and the
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interest thereon, if any, upon any of the income and revenues of the System pledged for

payment of the Series 2008 A Bonds and the interest, if any, thereon in this Resolution,

or upon the System or any part thereof.

The Issuer shall give the Authority and the Council prior written notice of

its issuance of any other obligations to be used for the System, payable from the revenues

of the System or from any grants for the Project or any other obligations related to the

Project or the System.

Section 7.07. Parity Bonds So long as the Prior Bonds are Outstanding,
no Parity Bonds shall be issued except in accordance with the terms of the Prior

Resolutions. In addition, no Parity Bonds, payable out of the revenues of the System,
shall be issued after the issuance of any Bonds pursuant to this Resolution, except under

the conditions and in the manner provided herein and with the prior written consent of the

Authority.

All Parity Bonds issued hereunder shall be on a parity in all respects with

the Series 2008 A Bonds.

No such Parity Bonds shall be issued except for the pt~rpose of financing
the costs of design, acquisition or construction of extensions or improvements to the

System or refunding any Outstanding Bonds, or all such purposes.

So long as the Series 2002 A Bonds are Outstanding, no Parity Bonds shall

be issued at any time, however, unless there has been procured and filed with the

Secretary a written statement by the Independent Certified Public Accountants, reciting
the conclusion that the Net Revenues for the Fiscal Year following the year in which such

Parity Bonds are to be issued shall be at least 120% of the average annual debt service

requirements on the following:

(1) The Bonds then Outstanding;

(2) Any Parity Bonds theretofore issued pursuant to the provisions
contained in this Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The foregoing limitation may be waived or modified by the written consent

of the Registered Owners of the Series 2002 A Bonds, representing 75% of the then

outstanding principal indebtedness. In the event the foregoing limitation is waived or

when the Series 2002 A Bonds are no longer Outstanding, the following parity
requirement shall be met:
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No Parity Bonds shall be issued at any time, unless there has been procured
and filed with the Secretary a written statement by the Independent Certified Public

Accountants, reciting the conclusion that the Net Revenues actually derived, subject to

the adjustments hereinafter provided for, from the System during any 12 consecutive

months within the 18 months immediately preceding the date of the actual issuance of

such Parity Bonds, plus the estimated average increased annual Net Revenues to be

received in each of the three succeeding years after the completion of the improvements
to be financed by such Parity Bonds, if any, shall not be less than 115% of the largest

aggregate amount that will mature and become due in any succeeding Fiscal Year for

principal of and interest, if any, on the following:

(1) The Bonds then Outstanding;

(2) Any Parity Bonds theretofore issued pursuant to the provisions
contained in this Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The “estimated average increased annual Net Revenues to be received in

each of the three succeeding years,” as that term is used in the computation provided in

the above paragraph, shall refer only to the increased Net Revenues estimated to be

derived from the improvements to be financed by such Parity Bonds and any increase in

rates adopted by the Issuer and approved by the PSC, the period for appeal of which has

expired prior to the date of delivery of such Parity Bonds, including the revenues from

new customers to be served, and shall not exceed the amount to be stated in a certificate

of the Independent Certified Public Accountants, which shall be filed in the office of the

Secretary prior to the issuance of such Parity Bonds.

The Net Revenues actually derived from the System during the

12-consecutive-month period hereinabove referred to may be adjusted by adding to such

Net Revenues such additional Net Revenues which would have been received, in the

opinion of the Independent Certified Public Accountants, on account of increased rates,

rentals, fees and charges for the System adopted by the Issuer and approved by the PSC,
the period for appeal of which has expired prior to issuance of such Parity Bonds.

All covenants and other provisions of this Resolution (except as to details

of such Parity Bonds inconsistent herewith) shall be for the equal benefit, protection and

security of the Registered Owners of the Bonds and the Registered Owners of any Parity
Bonds issued from time to time within the limitations of and in compliance with this

section. Bonds issued on a parity, regardless of the time or times of their issuance, shall

rank equally with respect to their respective liens on the revenues of the System and their
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respective source of and security for payment from said revenues, without preference of

any Bond of one series over any other Bond of another series on a parity therewith. The

Issuer shall comply fully with all the increased payments into the various funds and

accounts created in this Resolution required for and on account of such Parity Bonds, in

addition to the payments required for Bonds theretofore issued pursuant to this

Resolution.

Parity Bonds shall not be deemed to include bonds, notes, certificates or

other obligations subsequently issued, the lien of which on the revenues of the System is

subject to the prior and superior liens of the Outstanding Bonds on such revenues. The

Issuer shall not issue any obligations whatsoever payable from the revenues of the

System, or any part thereof, which rank prior to or, except in the manner and under the

conditions provided in this section, equally, as to lien on and source of and security for

payment from such revenues, with the Series 2008 A Bonds.

No Parity Bonds shall be issued any time, however, unless all the payments
into the funds and accounts provided for in this Resolution with respect to the Bonds then

Outstanding, and any other payments provided for in this Resolution, shall have been

made in full as required to the date of delivery of such Parity Bonds, and the Issuer shall

then be in full compliance with all the covenants, agreements and terms of this

Resolution.

Section 7.08. Books; Records and Audit The Issuer shall keep complete
and accurate records of the cost of acquiring the Project site and the costs of acquiring,
constructing and installing the Project. The Issuer shall permit the Authority and the

Council, or their agents and representatives, to inspect all books, documents, papers and

records relating to the Project and the System at any and all reasonable times for the

purpose of audit and examination. The Issuer shall submit to the Authority and the

Council such documents and information as they may reasonably require in connection

with the acquisition, construction and installation of the Project, the operation and

maintenance of the System and the administration of the loan or any State and federal

grants or other sources of financing for the Project.

The Issuer shall permit the Authority and the Council, or their agents and

representatives, to inspect all records pertaining to the operation and maintenance of the

System at any reasonable times following completion of construction of the Project and

commencement of operation thereof, or, if the Project is an improvement to an existing
system, at any reasonable time following commencement of construction.

The Issuer will keep books and records of the System, which shall be

separate and apart from all other books, records and accounts of the Issuer, in which

complete and correct entries shall be made of all transactions relating to the System, and
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any Registered Owner of the Bonds issued pursuant to this Resolution shall have the right
at all reasonable times to inspect the System and all parts thereof and all records,

accounts and data of the Issuer relating thereto.

The accounting system for the System shall follow current generally
accepted accounting principles in accordance with the rules and regulations of the PSC

and the Act. Separate control accounting records shall be maintained by the Issuer.

Subsidiary records as may be required shall be kept in the manner and on the forms,
books and other bookkeeping records as prescribed by the Governing Body. The

Governing Body shall prescribe and institute the manner by which subsidiary records of

the accounting system, which may be installed remote from the direct supervision of the

Governing Body, shall be reported to such agent of the Issuer as the Governing Body
shall direct.

The Issuer shall file with the Authority and the Council and shall mail in

each year to any Registered Owners of the Bonds requesting the same, an annual report

containing the following:

(A) A statement of Gross Revenues, Operating Expenses, Net Revenues

and Surplus Revenues derived from and relating to the System.

(B) A balance sheet statement showing all deposits in all the funds and

accounts provided for in this Resolution and the status of all said funds and accounts.

(C) The amount of any Bonds, notes or other obligations Outstanding.

The Issuer shall also, at least once a year, cause the books, records and

accounts of the System to be audited by Independent Certified Public Accountants (and
to the extent legally required, in compliance with the applicable 0MB Circular, or any

successor thereof, and the Single Audit Act, or any successor thereof), and shall mail

upon request, and make available generally, the report of said Independent Certified

Public Accountants, or a summary thereof, to any Registered Owner of the Series 2008 A

Bonds and shall submit said report to the Authority and the Council, or any other original
purchaser of the Series 2008 A Bonds. Such audit report submitted to the Authority and

the Council shall include a statement that notes whether the results of tests disclosed

instances of noncompliance that are required to be reported under government auditing
standards and, if they are, describes the instances of noncompliance and the audited

financial statements shall include a statement that notes whether the revenues of the

System are adequate to meet the Operating Expenses and debt service and reserve

requirements.
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Subject to the terms, conditions and provisions of the Loan Agreement and

the Act, the Issuer has acquired, or shall do all things necessary to acquire, the proposed
site of the Project and shall do, is doing or has done all things necessary to construct the

Project in accordance with the pians, specifications and designs prepared by the

Consulting Engineers. All real estate and interests in real estate and all personal property

constituting the Project and the Project site heretofore or hereafter acquired shall at all

times be and remain the property of the Issuer.

The Issuer shall permit the Authority and the Council, or their agents and

representatives, to enter and inspect the Project site and Project facilities at all reasonable

times. Prior to, during and after completion of construction and commencement of

operation of the Project, the Issuer shall also provide the Authority and the Council, or

their agents and representatives, with access to the System site and System facilities as

may be reasonably necessary to accomplish all of the powers and rights of the Authority
and the Council with respect to the System pursuant to the Act.

Section 7.09. Rates Prior to issuance of the Series 2008 A Bonds,

approvals of equitable rates or charges for the use of and service rendered by the System
have been obtained all in the manner and form required by law, and copies of such rates

and charges so established will be continuously on file with the Secretary, which copies
will be open to inspection by all interested parties. The schedule of rates and charges
shall at all times be adequate to produce Gross Revenues from the System sufficient to

pay Operating Expenses and to make the prescribed payments into the funds created

hereunder. Such schedule of rates and charges shall be changed and readjusted whenever

necessary so that the aggregate of the rates and charges will be sufficient for such

purposes. In order to assure full and continuous performance of this covenant, with a

margin for contingencies and temporary unanticipated reduction in income and revenues,

the Issuer hereby covenants and agrees that the schedule of rates or charges from time to

time in effect shall be sufficient, together with other revenues of the System (i) to provide
for all Operating Expenses and (ii) to leave a balance each year equal to at least 115% of

the maximum amount required in any year for payment of principal of and interest, if

any, on the Series 2008 A Bonds and all other obligations secured by a lien on or payable
from such revenues on a parity with the Series 2008 A Bonds, including the Prior Bonds;

provided that, in the event that amounts equal to or in excess of the Reserve

Requirements are on deposit respectively in the Series 2008 A Bonds Reserve Account

and the Reserve Accounts for obligations on a parity with the Series 2008 A Bonds,

including the Prior Bonds, are funded at least at the requirement therefor, such balance

each year need only equal at least 110% of the maximum amount required in any year for

payment of principal of and interest, if any, on the Series 2008 A Bonds and all other

obligations secured by a lien on or payable from such revenues on a parity with the Series

2008 A Bonds, including the Prior Bonds. In any event the Issuer shall not reduce the

rates or charges for services described in 7.04.
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Section 7.10. Operating Budget and Monthly Financial Report The Issuer

shall annually, at least 30 days preceding the beginning of each Fiscal Year, prepare and

adopt by resolution a detailed, balanced budget of the estimated revenues and

expenditures for operation and maintenance of the System during the succeeding Fiscal

Year and shall submit a copy of such budget to the Authority and the Council within 30

days of the adoption thereof. No expenditures for the operation and maintenance of the

System shall be made in any Fiscal Year in excess of the amounts provided therefor in

such budget without a written finding and recommendation by the Managing Engineer,
which finding and recommendation shall state in detail the purpose of and necessity for

such increased expenditures for the operation and maintenance of the System, and no

such increased expenditures shall be made until the Issuer shall have approved such

finding and recommendation by a resolution duly adopted. No increased expenditures in

excess of 10% of the amount of such budget shall be made except upon the further

certificate of the Managing Engineer that such increased expenditures are necessary for

the continued operation of the System. The Issuer shall mail copies of such annual

budget and all resolutions authorizing increased expenditures for operation and

maintenance to the Authority and the Council and to any Registered Owner of any

Bonds, within 30 days of adoption thereof, and shall make available such budgets and all

resolutions authorizing increased expenditures for operation and maintenance of the

System at all reasonable times to the Authority, the Council and any Registered Owner of

any Bonds or anyone acting for and in behalf of such Registered Owner of any Bonds.

Commencing on the date contracts are executed for the acquisition and

construction of the Project and for two years following the completion of the Project, the

Issuer shall each month complete a “Monthly Financial Report,” a form of which is

attached to the Loan Agreement, and forward a copy of such report to the Authority and

the Council by the 10th day of each month.

Section 7.11. Engineering Services and Operating Personnel The Issuer

shall obtain a certificate of the Consulting Engineer in the form attached to the Loan

Agreement, certifying that the Project has been or will be constructed in accordance with

the approved plans, specifications and designs as submitted to the Authority and the

Council, the Project is adequate for the purposes for which it was designed, the funding
plan as submitted to the Authority and the Council is sufficient to pay the costs of

acquisition and construction of the Project, and all permits required by federal and state

laws for construction of the Project have been obtained.

The Issuer shall provide and maintain competent and adequate engineering
services satisfactory to the Authority and the Council covering the supervision and

inspection of the development and construction of the Project and bearing the

responsibility of assuring that construction conforms to the plans, specifications and
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designs prepared by the Consulting Engineers, which have been approved by all

necessary governmental bodies. Such engineer shall certify to the Authority, the Council

and the Issuer at the completion of construction that construction of the Project is in

accordance with the approved plans, specifications and designs, or amendments thereto,

approved by all necessary governmental bodies.

The Issuer shall employ qualified operating personnel properly certified by
the State to operate the System during the entire term of the Loan Agreement.

Section 7.12. No Competing Franchise To the extent legally allowable,
the Issuer will not grant or cause, consent to or allow the granting of, any franchise or

permit to any person, firm, corporation, body, agency or instrumentality whatsoever for

the providing of any services which would compete with services provided by the

System.

Section 7.13. Enforcement of Collections The Issuer will diligently
enforce and collect all fees, rentals or other charges for the services and facilities of the

System, and take all steps, actions and proceedings for the enforcement and collection of

such fees, rentals or other charges which shall become delinquent to the full extent

permitted or authorized by the Act, the rules and regulations of the PSC and other laws of

the State.

Whenever any fees, rates, rentals or other charges for the services and

facilities of the System shall remain unpaid for a period of 20 days after the same shall

become due and payable, the user of the services and facilities shall be delinquent until

such time as all such rates and charges are fully paid. To the extent authorized by the

laws of the State and the rules and regulations of the PSC, rates, rentals and other

charges, if not paid when due, shall become a lien on the premises served by the System.
The Issuer further covenants and agrees that it will, to the full extent permitted by law

and the rules and regulations promulgated by the PSC, discontinue and shut off the

services of the System to all users of the services of the System delinquent in payment of

charges for the services of the System and will not restore such services until all

delinquent charges for the services of the System, plus reasonable interest and penalty
charges for the restoration of service, have been fully paid and shall take all further

actions to enforce collections to the maximum extent permitted by law.

Section 7.14. No Free Services Except as required by law, the Issuer will

not render or cause to be rendered any free services of any nature by the System, nor will

any preferential rates be established for users of the same class; and in the event the

Issuer, or any department, agency, instrumentality, officer or employee of the Issuer shall

avail itself or themselves of the facilities or services provided by the System, or any part
thereof, the same rates, fees or charges applicable to other customers receiving like
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services under similar circumstances shall be charged the Issuer and any such

department, agency, instrumentality, officer or employee. Such charges shall be paid as

they accrue and the Issuer shall transfer from its general funds sufficient sums to pay

such charges for service to any of its departments or properties. The revenues so

received shall be deemed to be revenues derived from the operation of the System, and

shall be deposited and accounted for in the same manner as other revenues derived from

such operation of the System.

Section 7.15. Insurance and Construction Bonds A. The Issuer hereby
covenants and agrees that so long as the Series 2008 A Bonds remain Outstanding, the

Issuer will, as an Operating Expense, procure, carry and maintain insurance with a

reputable insurance carrier or carriers as is customarily covered with respect to works and

properties similar to the System. Such insurance shall initially cover the following risks

and be in the following amounts:

(1) FIRE, LIGHTNING, VANDALISM, MALICIOUS MISCHIEF

AND EXTENDED COVERAGE INSURANCE, on all above-ground insurable portions
of the System in an amount equal to the actual cost thereof. In time of war the Issuer will

also carry and maintain insurance to the extent available against the risks and hazards of

war. The proceeds of all such insurance policies shall be placed in the Renewal and

Replacement Fund and used only for the repairs and restoration of the damaged or

destroyed properties or for the other purposes provided herein for the Renewal and

Replacement Fund. The Issuer will itself, or will require each contractor and

subcontractor to, obtain and maintain builder’s risk insurance (fire and extended

coverage) to protect the interests of the Issuer, the Authority, the prime contractor and all

subcontractors as their respective interests may appear, in accordance with the Loan

Agreement, during construction of the Project on a 100% basis (completed value form)
on the insurable portion of the Project, such insurance to be made payable to the order of

the Authority, the Issuer, the contractors and subcontractors, as their interests may

appear.

(2) PUBLIC LIABILITY INSURANCE, with limits of not less than

$1,000,000 per occurrence to protect the Issuer from claims for bodily injury andlor death

and not less than $500,000 per occurrence from claims for damage to property of others

which may arise from the operation of the System, and insurance with the same limits to

protect the Issuer from claims arising out of operation or ownership of motor vehicles of

or for the System.

(3) WORKER’S COMPENSATION COVERAGE FOR ALL

EMPLOYEES OF OR FOR THE SYSTEM ELIGIBLE THEREFOR; AND

PERFORMANCE AND PAYMENT BONDS, such bonds to be in the amounts of 100%

of the construction contract and to be required of each contractor contracting directly
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with the Issuer, and such payment bonds will be filed with the Clerk of The County
Commission of the County in which such work is to be performed prior to

commencement of construction of the Project in compliance with Chapter 38, Article 2,

Section 39 of the Code of West Virginia, 1931, as amended.

(4) FLOOD INSURANCE, if the facilities of the System are or will be

located in designated special flood or mudslide-prone areas and to the extent available at

reasonable cost to the Issuer.

(5) BUSINESS INTERRUPTION INSURANCE, to the extent available

at reasonable cost to the Issuer.

(6) FIDELITY BONDS will be provided as to every officer, member

and employee of the Issuer or the Governing Body having custody of the revenues or of

any other funds of the System, in an amount at least equal to the total funds in the

custody of any such person at any one time.

(7) BUILDER’S RISK INSURANCE on all structures and mechanical

and electrical equipment in place or stored on the site to full insurance value thereof.

B. The Issuer shall require all contractors engaged in the construction

of the Project to furnish a performance bond and a payment bond, each in an amount

equal to 100% of the contract price of the portion of the Project covered by the particular
contract as security for the faithful performance of such contract. The Issuer shall verify
such bonds prior to commencement of construction.

The Issuer shall also require all contractors engaged in the construction of

the Project to carry such worker’s compensation coverage for all employees working on

the Project and public liability insurance, vehicular liability insurance and property

damage insurance in amounts adequate for such purposes and as is customarily carried

with respect to works and properties similar to the Project; provided that the amounts and

terms of such coverage are satisfactory to the Authority and the Council. In the event the

Loan Agreement so requires, such insurance shall be made payable to the order of the

Authority, the Issuer, the prime contractor and all subcontractors, as their interests may

appear. The Issuer shall verify such insurance prior to commencement of construction.

Section 7.16. Connections To the extent permitted by the laws of the

State and rules and regulations of the PSC, the Issuer shall require every owner, tenant or

occupant of any house, dwelling or building intended to be served by the System to

connect thereto.
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Section 7.17. Completion and Operation of Project; Permits and Orders

The Issuer will complete the Project as promptly as possible and operate and maintain the

System as a revenue-producing utility in good condition and in compliance with all

federal and state requirements and standards.

The Issuer has obtained all permits required by State and federal laws for

the acquisition and construction of the Project, all orders and approvals from the PSC and

the Council necessary for the acquisition and construction of the Project and the

operation of the System and all approvals for issuance of the Series 2008 A Bonds

required by State law, with all requisite appeal periods having expired without successful

appeal.

Section 7.18. Reserved].

Section 7.19. Statutory Mortgage Lien For the further protection of the

Registered Owners of the Series 2008 A Bonds, a statutory mortgage lien upon the

System is granted and created by the Act, which statutory mortgage lien is hereby
recognized and declared to be valid and binding, and shall take effect immediately upon

delivery of the Series 2008 A Bonds; provided however, that the statutory mortgage lien

of the Series 2008 A Bonds shall be on a parity with the statutory mortgage lien of the

First Lien Bonds and the senior and prior to the statutory mortgage lien of the Series

2007 A Bonds.

Section 7.20. Compliance with Loan Agreement and Law The Issuer shall

perform, satisfy and comply with all the terms and conditions of the Loan Agreement and

the Act. Notwithstanding anything herein to the contrary, the Issuer shall provide the

Council with copies of all documents submitted to the Authority.

The Issuer shall also comply with all applicable laws, rules and regulations
issued by the Authority, the Council or other federal, State or local bodies in regard to the

acquisition and construction of the Project and the operation, maintenance and use of the

System.

Section 7.21. Contracts; Public Releases A. The Issuer shall,

simultaneously with the delivery of the Series 2008 A Bonds or immediately thereafter,
enter into written contracts for the immediate acquisition or construction of the Project.

B. The Issuer shall submit all proposed change orders to the Council for

written approval. The Issuer shall obtain the written approval of the Council before

expending any proceeds of the Series 2008 A Bonds held in “contingency” as set forth in

the schedule attached to the certificate of the Consulting Engineers. The Issuer shall also
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obtain the written approval of the Council before expending any proceeds of the

Series 2008 A Bonds made available due to bid or construction or project underruns.

C. The Issuer shall list the funding provided by the Council and the

Authority in any press release, publication, program bulletin, sign or other public
communication that references the Project, including but not limited to any program

document distributed in conjunction with any ground breaking or dedication of the

Project

Section 7.22. Securities Law Compliance The Issuer will provide the

Authority, in a timely manner, with any and all information that may be requested of it

(including its annual audit report, financial statements, related information and notices of

changes in usage and customer base) so that the Authority may comply with the

provisions of SEC Rule 15c2-12 (17 CFR Part 240).
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ARTICLE VIII

INVESTMENT OF FUNDS

Section 8.01. Investment of Funds Any moneys held as a part of the funds

and accounts created by this Resolution, other than the Revenue Fund, shall be invested

and reinvested by the Commission, the Depository Bank or such other bank or national

banking association holding such fund or account, as the case may be, at the direction of

the Issuer in any Qualified Investments to the fullest extent possible under applicable
laws, this Resolution, the need for such moneys for the purposes set forth herein and the

specific restrictions and provisions set forth in this Section 8.01.

Except as specifically provided herein, any investment shall be held in and

at all times deemed a part of the fund or account in which such moneys were originally
held, and the interest accruing thereon and any profit or loss realized from such

investment shall be credited or charged to the appropriate fund or account. The

investments held for any fund or account shall be valued at the lower of cost or then

current market value, or at the redemption price thereof if then redeemable at the option
of the holder, including the value of accrued interest and giving effect to the amortization

of discount, or at par if such investment is held in the “Consolidated Fund.” The

Commission, the Depository Bank or such other bank or national banking association, as

the case may be, shall sell and reduce to cash a sufficient amount of such investments

whenever the cash balance in any fund or account is insufficient to make the payments

required from such fund or account, regardless of the loss on such liquidation. The

Depository Bank or such other bank or national banking association, as the case may be,

may make any and all investments permitted by this section through its own bond

department and shall not be responsible for any losses from such investments, other than

for its own negligence or willful misconduct.

The Depository Bank shall keep complete and accurate records of all funds,

accounts and investments, and shall distribute to the Issuer, at least once a year, a

summary of such funds, accounts and investment earnings. The Issuer shall retain all

such records and any additional records relating thereto so long as the Series 2008 A

Bonds are Outstanding and as long thereafter as necessary to comply with the Code and

assure the exclusion of interest, if any, on the Series 2008 A Bonds from gross income

for federal income tax purposes.

Section 8.02. Certificate as to Use of Proceeds The Issuer shall deliver a

certificate as to use of proceeds or other similar certificate to be prepared by nationally
recognized bond counsel relating to restrictions on the use of proceeds of the Series 2008

A Bonds as a condition to issuance of the Series 2008 A Bonds. In addition, the Issuer
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covenants (i) to comply with the Code and all Regulations from time to time in effect and

applicable to the Series 2008 A Bonds as may be necessary in order to maintain the status

of the Series 2008 A Bonds as governmental bonds; (ii) that it shall not take, or permit or

suffer to be taken, any action with respect to the Issuer’s use of the proceeds of the Series

2008 A Bonds which would cause any bonds, the interest on which is exempt from

federal income taxation under Section 103(a) of the Code, issued by the Authority or the

Council, as the case may be, from which the proceeds of the Series 2008 A Bonds are

derived, to lose their status as tax-exempt bonds; and (iii) to take such action, or refrain

from taking such action, as shall be deemed necessary by the Issuer, or requested by the

Authority or the Council, to ensure compliance with the covenants and agreements set

forth in this Section, regardless of whether such actions may be contrary to any of the

provisions of this Resolution.

The Issuer shall annually furnish to the Authority information with respect
to the Issuer’s use of the proceeds of the Series 2008 A Bonds and any additional

information requested by the Authority.
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ARTICLE IX

DEFAULT AND REMEDIES

Section 9.01. Events of Default Each of the following events shall

constitute an “Event of Default” with respect to the Series 2008 A Bonds:

(1) If default occurs in the due and punctual payment of the principal of

or interest on the Series 2008 A Bonds; or

(2) If default occurs in the Issuer’s observance of any of the covenants,

agreements or conditions on its part relating to the Series 2008 A Bonds set forth in this

Resolution, any Supplemental Resolution or in the Series 2008 A Bonds, and such default

shall have continued for a period of 30 days after the Issuer shall have been given written

notice of such default by the Commission, the Depository Bank, the Bond Registrar, any

Paying Agent or a Registered Owner of a Bond; or

(3) If a default occurs under the Prior Resolutions or the Prior Bonds; or

(4) If the Issuer files a petition seeking reorganization or arrangement
under the federal bankruptcy laws or any other applicable law of the United States of

America.

Section 9.02. Remedies Upon the happening and continuance of any

Event of Default, any Registered Owner of a Bond may exercise any available remedy
and bring any appropriate action, suit or proceeding to enforce his rights and, in

particular, (i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or

other appropriate proceeding enforce all rights of such Registered Owners including the

right to require the Issuer to perform its duties under the Act, the Loan Agreement and

this Resolution relating thereto, including but not limited to the making and collection of

sufficient rates or charges for services rendered by the System, (iii) bring suit upon the

Bonds, (iv) by action at law or bill in equity require the Issuer to account as if it were the

trustee of an express trust for the Registered Owners of the Bonds, and (v) by action at

law or bill in equity enjoin any acts in violation of the Resolution with respect to the

Bonds, or the rights of such Registered Owners; provided that, all rights and remedies of

the Registered Owners of the Series 2008 A Bonds shall be on a parity with those of the

Registered Owners of the First Lien Bonds and senior and prior to the Series 2007 A

Bonds.

Section 9.03. Appointment of Receiver Any Registered Owner of a Bond

may, by proper legal action, compel the performance of the duties of the Issuer under this
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Resolution and the Act, including, the completion of the Project, the making and

collection of sufficient rates and charges for services rendered by the System and

segregation of the revenues therefrom and the application thereof. If there be any Event

of Default with respect to the Bonds any Registered Owner of a Bond shall, in addition to

all other remedies or rights, have the right by appropriate legal proceedings to obtain the

appointment of a receiver to administer the System or to complete the acquisition and

construction of the Project, or both, on behalf of the Issuer, with power to charge rates,

rentals, fees and other charges sufficient to provide for the payment of Operating
Expenses of the System, the payment of the Bonds and interest and the deposits into the

funds and accounts hereby established, and to apply such rates, rentals, fees, charges or

other revenues in conformity with the provisions of this Resolution and the Act.

The receiver so appointed shall forthwith, directly or by his agents and

attorneys, enter into and upon and take possession of all facilities of the System and shall

hold, operate and maintain, manage and control the System, and each and every part

thereof, and in the name of the Issuer exercise all the rights and powers of the Issuer with

respect to the System as the Issuer itself might do.

Whenever all that is due upon the Bonds and interest thereon and under any

covenants of this Resolution for reserve, sinking or other funds and upon any other

obligations and interest thereon having a charge, lien or encumbrance upon the revenues

of the System shall have been paid and made good, and all defaults under the provisions
of this Resolution shall have been cured and made good, possession of the System shall

be surrendered to the Issuer upon the entry of an order of the court to that effect. Upon

any subsequent default, any Registered Owner of any Bonds shall have the same right to

secure the further appointment of a receiver upon any such subsequent default.

Such receiver, in the performance of the powers hereinabove conferred

upon him, shall be under the direction and supervision of the court making such

appointment, shall at all times be subject to the orders and decrees of such court and may

be removed thereby, and a successor receiver may be appointed in the discretion of such

court. Nothing herein contained shall limit or resthct the jurisdiction of such court to

enter such other and further orders and decrees as such court may deem necessary or

appropriate for the exercise by the receiver of any function not specifically set forth

herein.

Any receiver appointed as provided herein shall hold and operate the

System in the name of the Issuer and for the joint protection and benefit of the Issuer and

Registered Owners of the Bonds. Such receiver shall have no power to sell, assign,

mortgage or otherwise dispose of any assets of any kind or character belonging or

pertaining to the System, but the authority of such receiver shall be limited to the

possession, operation and maintenance of the System for the sole purpose of the
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protection of both the Issuer and Registered Owners of such Bonds and the curing and

making good of any Event of Default with respect thereto under the provisions of this

Resolution, and the title to and ownership of the System shall remain in the Issuer, and no

court shall have any jurisdiction to enter any order or decree permitting or requiring such

receiver to sell, assign, mortgage or otherwise dispose of any assets of the System.
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ARTICLE X

PAYMENT OF BONDS

Section 10.01. Payment of Bonds If the Issuer shall pay or cause to be

paid, or there shall otherwise be paid, to the Registered Owner of the Series 2008 A

Bonds, the principal of and interest, if any, due or to become due thereon, at the times

and in the manner stipulated therein and in this Resolution, then this Resolution and the

pledge of Net Revenues and other moneys and securities pledged under this Resolution

and all covenants, agreements and other obligations of the Issuer to the Registered
Owners of the Series 2008 A Bonds shall thereupon cease, terminate and become void

and be discharged and satisfied.
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ARTICLE XI

MISCELLANEOUS

Section 11.01. Amendment or Modification of Resolution Prior to

issuance of the Series 2008 A Bonds, this Resolution may be amended or supplemented
in any way by the Supplemental Resolution. Following issuance of the Series 2008

A Bonds, no material modification or amendment of this Resolution, or of any resolution

amendatory or supplemental hereto, that would materially and adversely affect the rights
of Registered Owners of the Series 2008 A Bonds shall be made without the consent in

writing of the Registered Owners of the Series 2008 A Bonds so affected and then

Outstanding; provided, that no change shall be made in the maturity of any Bond or

Bonds or the rate of interest thereon, or in the principal amount thereof, or affecting the

unconditional promise of the Issuer to pay such principal and interest, if any, out of the

funds herein pledged therefor without the consent of the Registered Owner thereof. No

amendment or modification shall be made that would reduce the percentage of the

principal amount of Bonds required for consent to the above-permitted amendments or

modifications. Notwithstanding the foregoing, this Resolution may be amended without

the consent of any Registered Owner as may be necessary to assure compliance with

Section 148(f) of the Code relating to rebate requirements or otherwise as may be

necessary to assure the exclusion of interest, if any, on the Series 2008 A Bonds from

gross income of the Registered Owner thereof.

Section 11.02. Resolution Constitutes Contract The provisions of this

Resolution shall constitute a contract between the Issuer and the Registered Owners of

the Series 2008 A Bonds and no change, variation or alteration of any kind of the

provisions of this Resolution shall be made in any maimer, except as in this Resolution

provided.

Section 11.03. Severability of Invalid Provisions If any section, paragraph,
clause or provision of this Resolution should be held invalid by any court of competent

jurisdiction, the invalidity of such section, paragraph, clause or provision shall not affect

any of the remaining provisions of this Resolution, the Supplemental Resolution and the

Series 2008 A Bonds.

Section 11.04. Headings, Etc The headings and catchlines of the articles,
sections and subsections hereof are for convenience of reference only and shall not affect

in any way the meaning or interpretation of any provision hereof.

Section 11.05. Conflicting Provisions Repealed; Prior Resolutions Except
for the Prior Resolutions, all orders or resolutions and parts thereof in conflict with the

provisions of this Resolution are, to the extent of such conflict, hereby repealed; provided
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~, in the event of any conflict between this Resolution and the Prior Resolutions, the

Prior Resolutions shall control (unless less restrictive), so long as the Prior Bonds are

Outstanding.

Section 11.06. Covenant of Due Procedure, Etc The Issuer covenants that

all acts, conditions, things and procedures required to exist, to happen, to be performed or

to be taken precedent to and in the adoption of this Resolution do exist, have happened,
have been performed and have been taken in regular and due time, form and manner as

required by and in full compliance with the laws and Constitution of the State of

West Virginia applicable thereto; and that the Chairperson, Secretary and members of the

Governing Body were at all times when any actions in connection with this Resolution

occurred and are duly in office and duly qualified for such office.

Section 11.07. Effective Date This Resolution shall take effect

immediately upon adoption.
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Adopted this 15th day of July, 2008.
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CERTIFICATION

Certified as a true copy of a Resolution duly adopted by the Public Service

Board of Logan County Public Service District on the 15th clay of July, 2008.

Dated this 15th day of July, 2008.

SEAL] ~ 5-t~.~
Secretary

12 10/332
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EXHIBIT A

PROJECT DESCRIPTION

The Project consists of construction of a water distribution system to serve

the communities of North Fork, Harmon Branch, Ellis Fork, Sanders Branch and the

surrounding areas of Logan and Boone which will serve approximately 140 new

customers together with all appurtenant facilities.
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LOGAN COUNTY PUBLIC SERVICE DISTRICT 2.5

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

SUPPLEMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE

PRINCIPAL AMOUNT, DATE, MATURITY DATE, INTEREST RATE,
PAYMENT SCHEDULE, SALE PRICE AND OTHER TERMS OF THE

LOGAN COUNTY PUBLIC SERVICE DISTRICT WATER REVENUE

BONDS (NORTH FORK PROJECT), SERIES 2008 A (WEST VIRGINIA

INFRASTRUCTURE FUND); AUTHORIZING AND APPROVING THE

SALE AND DELIVERY OF SUCH BONDS TO THE WEST VIRGINIA

WATER DEVELOPMENT AUTHORITY; APPROVING AND

RATIFYING THE LOAN AGREEMENT WITH RESPECT TO SUCH

BONDS; DESIGNATING A REGISTRAR, PAYING AGENT AND

DEPOSITORY BANK; AND MAKING OTHER PROVISIONS AS TO

THE BONDS.

WHEREAS, the Public Service Board (the “Governing Body”) of Logan
County Public Service District (the “Issuer”) has duly and officially adopted a Bond

Resolution on July 15, 2008 (the “Resolution”), entitled:

RESOLUTION AUTHORIZING THE ACQUISITION AND

CONSTRUCTION OF CERTAIN IMPROVEMENTS AND

EXTENSIONS TO THE EXISTING PUBLIC WATER FACILITIES OF

LOGAN COUNTY PUBLIC SERVICE DISTRICT AND THE

FINANCING OF THE COST THEREOF, NOT OTHERWISE

PROVIDED, THROUGH THE ISSUANCE BY THE DISTRICT OF

NOT MORE THAN $1,700,000 IN AGGREGATE PRINCIPAL

AMOUNT OF WATER REVENUE BONDS (NORTH FORK PROJECT),
SERIES 2008 A (WEST VIRGINIA INFRASTRUCTURE FUND);
PROVIDING FOR THE RIGHTS AND REMEDIES OF AND

SECURITY FOR THE REGISTERED OWNERS OF SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATING TO THE ISSUANCE OF SUCH BONDS;
APPROVING AND RATIFYING A LOAN AGREEMENT RELATING

TO SUCH BONDS; AUTHORIZING THE SALE AND PROVIDING

FOR THE TERMS AND PROVISIONS OF SUCH BONDS AND

ADOPTING OTHER PROVISIONS RELATING THERETO.
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WHEREAS, the capitalized terms used herein and not otherwise defined

herein shall have the same meaning set forth in the Resolution when used herein;

WHEREAS, the Resolution provides for the issuance of the Water Revenue

Bonds (North Fork Project), Series 2008 A (West Virginia Infrastructure Fund), of the

Issuer, in an aggregate principal amount not to exceed $1,700,000 (the “Bonds” or the

“Series 2008 A Bonds”), and has authorized the execution and delivery of a loan

agreement relating to the Series 2008 A Bonds, including all schedules and exhibits

attached thereto (the “Loan Agreement”), by and between the Issuer and the West

Virginia Water Development Authority (“the Authority”), on behalf of the West Virginia
Infrastructure and Jobs Development Council (the “Council”), all in accordance with

Chapter 16, Article 13A and Chapter 31, Article 15A of the Code of West Virginia, 1931,

as amended (collectively, the “Act”); and in the Resolution it is provided that the exact

principal amount, date, maturity date, interest rate, payment schedule, sale price and other

terms of the Bonds should be established by a supplemental resolution, and that other

matters relating to the Bonds be therein provided for;

WHEREAS, the Loan Agreement has been presented to the Issuer at this

meeting;

WHEREAS, the Bonds are proposed to be purchased by the Authority

pursuant to the Loan Agreement; and

WHEREAS, the Governing Body deems it essential and desirable that this

supplemental resolution (the “Supplemental Resolution”) be adopted, that the Loan

Agreement be approved and ratified, that the exact principal amount, date, maturity date,
interest rate, payment schedule, sale price and other terms of the Bonds be fixed hereby
in the manner stated herein, and that other matters relating to the Bonds be herein

provided for.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY

OF LOGAN COUNTY PUBLIC SERVICE DISTRICT:

Section 1 Pursuant to the Resolution and the Act, this Supplemental
Resolution is adopted and there are hereby authorized and ordered to be issued the Water

Revenue Bonds (North Fork Project, Series 2008 A (West Virginia Infrastructure Fund),
of the Issuer, originally represented by a single bond, numbered AR-i, in the original
principal amount of $1,700,000. The Series 2008 A Bonds shall be dated the date of

delivery, shall finally mature June 1, 2048, and shall bear no interest. The principal of

the Series 2008 A Bonds shall be payable quarterly on March 1, June 1, September 1 and
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December 1 of each year, commencing March 1, 2010, in the amounts set forth in the

Schedule Y attached to the Loan Agreement and incorporated in and made a part of the

Series 2008 A Bonds. The Series 2008 A Bonds shall be subject to redemption upon the

written consent of the Authority and the Council, and upon payment of the redemption
premium, if any, and otherwise in compliance with the Loan Agreement, so long as the

Authority shall be the Registered Owner of the Series 2008 A Bonds.

Section 2 All other provisions relating to the Bonds and the text of the

Bonds shall be in substantially the form provided in the Resolution.

Section 3 The Issuer hereby authorizes, approves, ratifies and accepts the

Loan Agreement, including all schedules and exhibits attached thereto, a copy of which is

incorporated herein by reference, and the execution and delivery of the Loan Agreement
by the Chairperson and the performance of the obligations contained therein, on behalf of

the Issuer, are hereby authorized, approved and directed. The Issuer hereby affirms all

covenants and representations made in the Loan Agreement and in the applications to the

Council and the Authority. The price of the Bonds shall be 100% of par value, there

being no interest accrued thereon, provided that the proceeds of the Series 2008 A Bonds

shall be advanced from time to time as requisitioned by the Issuer.

Section 4 The Issuer hereby appoints and designates United Bank, Inc.,

Charleston, West Virginia, to serve as Registrar (the “Registrar”) for the Bonds under the

Resolution and approves and accepts the Registrar’s Agreement to be dated the date of

delivery of the Bonds, by and between the Issuer and the Registrar, and the execution and

delivery of the Registrar’s Agreement by the Chairperson, and the performance of the

obligations contained therein, on behalf of the Issuer, are hereby authorized, directed and

approved.

Section 5 The Issuer hereby appoints and designates the West Virginia
Municipal Bond Commission, Charleston, West Virginia (the “Commission”), to serve as

Paying Agent for the Bonds under the Resolution.

Section 6 The Issuer hereby appoints and designates Logan Bank & Trust

Company, Logan, West Virginia, to serve as the Depository Bank under the Resolution.

Section 7 Series 2008 A Bonds proceeds in the amount of $-0- shall be

deposited in the Series 2008 A Bonds Sinking Fund as capitalized interest.

Section 8 Series 2008 A Bonds proceeds in the amount of $-0- shall be

deposited in the Series 2008 A Bonds Reserve Account.
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Section 9 The remaining proceeds of the Series 2008 A Bonds, as

advanced from time to time, shall be deposited in the Series 2008 A Bonds Construction

Trust Fund for payment of costs of the Project, including costs of issuance of the Series

2008 A Bonds.

Section 10 The Chairperson and Secretary are hereby authorized and

directed to execute and deliver such other documents and certificates required or

desirable in connection with the Bonds hereby and by the Resolution approved and

provided for, to the end that the Bonds may be delivered to the Authority pursuant to

the Loan Agreement on or about July 16, 2008.

Section 11 The acquisition and construction of the Project and the

financing thereof in part with proceeds of the Bonds are in the public interest, serve a

public purpose of the Issuer and will promote the health, welfare and safety of the

residents of the Issuer.

Section 12 The Issuer hereby determines to invest all moneys in the funds

and accounts established by the Resolution held by the Depository Bank until expended,
in money market accounts secured by a pledge of Government Obligations, and therefore,
the Issuer hereby directs the Depository Bank to invest all moneys in such money market

accounts until further directed in writing by the Issuer. Moneys in the Series 2008 A

Bonds Sinking Fund and the Series 2008 A Bonds Reserve Account shall be invested by
the Commission in the West Virginia Consolidated Fund.

Section 13 The Issuer hereby approves and accepts all contracts relating to

the financing, acquisition and construction of the Project and the Chairperson is hereby
authorized and directed to execute and deliver all such contracts.

Section 14 The Issuer hereby approves the costs of issuance and

authorizes the payment of the same.

Section 15 The Issuer hereby authorizes the sweeping of its account by the

Municipal Bond Commission in an amount of $3,680 per month to be deposited into the

Series 2008 A Bonds Sinking Fund and an amount of $368 per month to be deposited
into the Series 2008 A Bonds Reserve Account.

Section 16 This Supplemental Resolution shall be effective immediately
following adoption hereof.
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Adopted this 16th day of July, 2008.
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CERTIFICATION

Certified as a true copy of a Supplemental Resolution duly adopted by the

Public Service Board of Logan County Public Service District on the 15th day of July,
2008.

Dated this 16th day of July, 2008.

SEAL]

Secretary

1210/332
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LOGAN COUNTY PUBLIC SERVICE DISTRICT 2.6

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

MINUTES ON ADOPTION OF BOND

RESOLUTION AND SUPPLEMENTAL RESOLUTION

The undersigned duly appointed Secretary of the Public Service Board of

Logan County Public Service District hereby certifies that the following is a true and

correct excerpt of the minutes of a regular meeting of said Public Service Board:

***

The Public Service Board of Logan County Public Service District

met in regular session, pursuant to notice duly posted, on the 15th day of July, 2008, in

Monaville, West Virginia, at the hour of 6:30 p.m.

PRESENT: Ben F. Lowe, Jr. - Chairperson and Member

Mike Stone - Secretary and Member

Paul Hardesty - Treasurer and Member

ABSENT: None

Ben F. Lowe, Jr., Chairperson, presided, and Mike Stone, acted as

Secretary. The Chairperson announced that a quorum of members was present and that

the meeting was open for any business properly before it.

Thereupon, the Chairperson presented a proposed Bond Resolution in

writing entitled:

RESOLUTION AUTHORIZING THE ACQUISITION AND

CONSTRUCTION OF CERTAIN IMPROVEMENTS AND

EXTENSIONS TO THE EXISTING PUBLIC WATER

FACILITIES OF LOGAN COUNTY PUBLIC SERVICE

DISTRICT AND THE FINANCING OF THE COST THEREOF,
NOT OTHERWISE PROVIDED, THROUGH THE ISSUANCE

BY THE DISTRICT OF NOT MORE THAN $1,700,000 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER REVENUE

(C 1248603.1



BONDS (NORTH FORK PROJECT), SERIES 2008 A (WEST
VIRGINIA INFRASTRUCTURE FUND); PROVIDING FOR THE

RIGHTS AND REMEDIES OF AND SECURITY FOR THE

REGISTERED OWNERS OF SUCH BONDS; AUTHORIZING

EXECUTION AND DELIVERY OF ALL DOCUMENTS

RELATING TO THE ISSUANCE OF SUCH BONDS;

APPROVING AND RATIFYING A LOAN AGREEMENT

RELATING TO SUCH BONDS; AUTHORIZING THE SALE

AND PROVIDING FOR THE TERMS AND PROVISIONS OF

SUCH BONDS AND ADOPTING OTHER PROVISIONS

RELATING THERETO.

and caused the same to be read and there was discussion. Upon motion duly made and

seconded, it was unanimously ordered that said Bond Resolution be adopted and be in

full force and effect on and from the date hereof.

Next, the Chairperson presented a proposed Supplemental Resolution in

writing entitled:

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE

PRINCIPAL AMOUNT, DATE, MATURITY DATE, INTEREST

RATE, PAYMENT SCHEDULE, SALE PRICE AND OTHER

TERMS OF THE LOGAN COUNTY PUBLIC SERVICE

DISTRICT WATER REVENUE BONDS (NORTH FORK

PROJECT), SERIES 2008 A (WEST VIRGINIA

INFRASTRUCTURE FUND); AUTHORIZING AND

APPROVING THE SALE AND DELIVERY OF SUCH BONDS

TO THE WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY; APPROVING AND RATIFYING THE LOAN

AGREEMENT WITH RESPECT TO SUCH BONDS;

DESIGNATING A REGISTRAR, PAYING AGENT AND

DEPOSITORY BANK; AND MAKING OTHER PROVISIONS

AS TO THE BONDS.

and caused the same to be read and there was discussion. Upon motion duly made and

seconded, it was unanimously ordered that said Supplemental Resolution be adopted and

be in full force and effect on and from the date hereof.
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There being no further business to come before the meeting, on motion

duly made and seconded, it was unanimously ordered that the meeting adjourn.

Chairperson

Secretary
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CERTIFICATION

I hereby certify that the foregoing action of Logan County Public Service

District remains in full force and effect and has not been amended, rescinded, superseded,

repealed or changed.

WITNESS my signature on this 16th day of July, 2008.

Secretary

1210/332
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a S

Subscribed and sworn before me this 3rd

.——-~--.~..~-~-—-~..___t

OFFICIAL SEAL

NOTARY PUBLIC S
STATE OF WEST VIRGINIA L112~L/DOTT~E J. HATHELD

405 WilsOn Street

Logan, West Virginia 25601

My Comm~SsiOfl Exphes March 10, 2013

LOGAN COUNTY

PUBLIC SERVICE

DISTRICT

NO11CE OF

REGULAR MEETING

The Public Service

Board of Logan Coun

ty Public Service Dis

trict (the ‘District’) will

hold a regular meeting
on Tuesday, July 15,,
2008, at 6:30 p.m.,

prevailing time, at the

District’s office at 41

Armory Road, Mona

yule, West Virginia, for

the following purpos
es:

2. To considèrand1. To consider and
~ adopt a proposedadopt a proposed Bond Resolution au-,Bond Resolution au- thoxizin~’ its Waterthorizing its Water, Révenu~’Bonds (Hold-Revenue Bonds’
en- Project), Series(North Fork Project), 2008 B (West VirginiaSeries 2008 A (West Infrastructure Fund),Virginia Infrastructure
in the aggregate pnnciFund), in the ag- pal amount ‘

ofgregate principal $1 900~OoO ~the “Ser’amount of $1,700,000
es 2008 BBonds”), to(the “Series 208 A prepa’y the District’sBonds”), to pay the WatOrwôrks Systemcosts’ of acquisition ‘ ~ Bonds, Seriesand construction of 2007 A (West Virginiacertain improvements
Infrastructure Fund),and extensions to the to pay the costs of acexisting public water-
quisition and con-works facilities of the struction of certain imDistrict (‘the Series
provements and ex2008 A Project”) and tensions to the exist-the costs of issuance ing public waterworks~nd related costs,
facilities of the District

_________________

(the “Series 2008 B
~

____________________

Project”) and the
costs of issuance and

related costs.
-

3. To consider and

adopt proposed Sup
plemental Resolutions

approving the terms

and other provisions
of the Series 2008 A

Bonds and the Series

2008 B Bonds.

4. To consider.and

approve all other

documents and mat

ters in connection with

the financing, acquisi
tion and construction

of the Selies 2008 A

~and the Series 2008 B

Project.
This meeting is

open to the press and

the public and any per
son interested may at

tend such meeting.

Mike Stone

Secjetary

I, Richard Osborne, publisher of TILE LOGAN BANNER, a newspapei
rnblished in Logan County West Virginia, do hereby certify that the annexed
iotice was published in said paper for i. successive time(s) on the

~ol1owing date(s):

July 3rd, 2008

Given under my hand this 3rd day of July, 2008

State of West Virginia
County of Logan, to-wit:

PUBLISHER

Cost of

day of July, 2008

I~*ARY PU~J~c

COPY OF PUBLICATION



UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

LOGAN COUNTY PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

No. AR- 1 $1,700,000

KNOW ALL MEN BY. THESE PRESENTS: That on this 16th day of July,
2008, LOGAN COUNTY PUBLIC SERVICE DISTRICT, a public service district.

public corporation and political subdivision of the State of West Virginia in Logan,
Lincoln, Mingo and Wyoming Counties of said. State (the “Issuer”), for value received,

hereby promises to pay, solely from the special funds provided therefor, as hereinafter set

forth, to the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY (the
“Authority”) or registered assigns, the sum of ONE MILLION SEVEN HUNDRED

THOUSAND DOLLARS ($1,700,000), or such lesser amount as shall have been

advanced to the Issuer hereunder and not previously repaid, as set forth in the “Record of

Adv~ances” attached as EXHIBIT A hereto and incorporated herein by reference, in

quarterly installments on March 1, June 1, September 1 and December 1 of each year,

commencing March 1, 2010, as set forth on the “Debt Service Schedule” attached as

EXHIBIT B hereto and incorporated herein by reference.

This Bond shall bear no interest. Principal installments of this Bond are

payable in any coin or currency which, on the respective dates of payment of such

installments, is legal tender for the payment of public and private debts under the laws of

the United States of Atuerica, at the office of the West Virginia Municipal Bond

Commission, Charleston, West Virginia (the “Paying Agent”).

This Bond may be redeemed prior to its stated date of maturity in whole or

in part, but only with the express written consent of the Authority and the West Virginia
Infrastructure and Jobs Development Council (the “Council”) and upon the terms and

1,
. SPECII~Vi ~N
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AR-i CL

conditions prescribçd by, and otherwise in compliance with, the Loan Agreement by and

between the Issuer and the Authority, on behalf of the Council, dated July 16, 2008.

This Bond is issued (i) to pay a portion of the costs of acquisition and

construction of certain improvements and extensions to the existing public water facilities

of the Issuer (the “Project”); and (ii) to pay certain costs of issuance of this Bond and.

related costs. The existing public water facilities of the Issuer, the Project and any further

improvements or extensions thereto are herein called the “System.” This Bond is issued

under the authority of and in full compliance with the Constitution and statutes of the

State of West Virginia, including particularly Chapter 16, Article 1 3A and Chapter 31,
Article 1 5A of the Code of West Virginia, 1931, as amended (collectively, the “Act”), a

Bond Resolution duly adopted by the Issuer on July i 5, 2008, and a Supplemental
Resolution duly adopted by the Issuer on July 15, 2008 (collectively, the “Resolution”),
and is subject to all the terms and conditions thereof. The Resolution provides for the

issuance of additional bonds under certain conditions, and such bonds would be entitled

to be paid and secured equally and ratably from and by the funds and revenues and other

security provided for this Bond under the Resolution.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE AND

SOURCE OF AND SECURITY FOR PAYMENT WITH THE ISSUER’S (1) WATER
REVENUE BONDS (COW CREEK PROJECT), SERIES 1996 B, DATED JULY 31,
1996,. ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF

$1,780,000; (2) WATER REVENUE BONDS (WHITMAN CREEK PROJECT),
SERIES 1997 A, DATED FEBRUARY 12, 1997, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $1,000,000; (3) WATER REVENUE

BONDS (HARTS CREEK PROJECT),. SERIES 1997 B, DATED MARCH 25, 1997,
ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $1,075,000;
(4) WATER REVENUE BONDS (ELK CREEK/SPICE CREEKJVERNER PROJECT -

WEST VIRGINIA INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL),
SERIES 1998 A, DATED JUNE 10, 1998,ISSUED IN THE ORIGINAL AGGREGATE

PRINCIPAL AMOUNT OF $815,000; (5) WATERREVENUE BONDS (MILL CREEK
PROJECT - WEST VIRGiNiA INFRASTRUCTURE AND JOBS DEVELOPMENT

COUNCIL), SERIES 1999 A, DATED APRIL 21, 1999, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $5,050,000; (6) WATER REVENUE

BONDS (CRAWLEY CREEK/CHIEF LOGAN PROJECT - WEST VIRGINIA

INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL), SERIES 1999 C,
DATED JUNE 17, 1999, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL

AMOUNT OF $3,205,000; (7) WATER REVENUE BONDS (ENALOC PROJECT -

WEST VIRGiNIA WATER DEVELOPMENT AUTHORITY), SERIES 1999 D,
DATED DECEMBER 14, 1999, ISSUED IN THE ORIGINAL AGGREGATE

PRINCIPAL AMOUNT OF $330,000 ; (8) WATER REVENUE BONDS, SERIES 2001
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A (WEST VIRGINIA WATER DEVELOPMENT AUTHORITY), DATED

SEPTEMBER 6, 2001, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL

AMOUNT OF $3,830,000; (9) WATER REVENUE. BONDS, SERIES 2001 B (WEST
VIRGINIA INFRASTRUCTURE FUND), DATED SEPTEMBER, 6, 2001, ISSUED iN

THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $2,670,000; (10) WATER
REVENUE BONDS, SERIES 2002 A (UNITED STATES DEPARTMENT OF

AGRICULTURE), DATED JANUARY 24, 2002, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $1,326,000; (11) WATER REVENUE

BONDS, SERIES 2002 B (WEST VIRGINIA INFRASTRUCTURE FUND), DATED

OCTOBER 9, 2002, ISSUED iN THE. ORIGINAL AGGREGATE PRiNCIPAL

AMOUNT OF $1,100,000; (12) WATER REFUNDING REVENUE BONDS, SERIES

2003 A, DATED JULY 30, 2003, ISSUED IN THE ORIGINAL AGGREGATE

PRINCIPAL AMOUNT OF $2,200,OQO; (13) WATER REVENUE BONDS, SERIES

2003 B (WEST VIRGINIA INFRASTRUCTURE FUND), DATED OCTOBER 29,

2003, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF

$3,600,000; (14) WATER REVENUE BONDS, SERIES 2005 A (WEST VIRGINIA

INFRASTRUCTURE FUND), DATED APRIL 27, 2005, ISSUED IN THE ORIGiNAL

AGGREGATE PRINCIPAL AMOUNT OF $923,245; AND (15) WATER REVENUE

BONDS, SERIES 2008 B (WEST VIRGINIA INFRASTRUCTURE FUND), DATED

JULY 16, 2008, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT

OF $1,900,000 (COLLECTIVELY, THE “FIRST LIENBONDS”).

This Bond is payable only from and secured by a pledge of the Net Revenues (as defined

in the Resolution) to be derived from the System, on a parity with the pledge of Net

Revenues in favor of the registered owners ofthe First Lien Bonds and senior and prior to

the lien in favor of the registered owners of the Series 2008 A~Bonds, and from moneys

in the reserve account created under the Resolution for this Bond (the “Series 2008 A

Bonds
.

Reserve Account”) and unexpended proceeds of this Bond. Such Net Revenues

shall be sufficient to pay the principal of and interest, if any, on all bonds which may be

issued pursuant to the Act and shall be set aside as a special fund hereby pledged for such

purpose. This Bond does not constitute an indebtedness of the Issuer within the meaning
of any constitutional or statutory provisions or limitations, nor shall the Issuer be

obligated to pay the same, except from said special fund provided from the Net

Revenues, the moneys in the Series 2008 A Bonds Reserve Account and unexpended
proceeds of this Bond. Pursuant tothe Resolution, the Issuer has covenanted and agreed
to establish and maintain just and equitable rates and charges for the use of the System
and the services rendered thereby, which shall be sufficient, together with other revenues

of the System, to provide for the reasonable expenses of operation, repair and

maintenance of the System, and to leave a balance each year equal to at least 115% of the

maximum amount of principal of and interest, if any, on this Bond payable in any year,
and all other obligations secured by a lien on or payable from such revenues on a parity
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with this Bond, including the Prior Bonds; provided however, that so long as there exists

in the Series 2008 A Bonds Reserve Account, an amount at least equal to the maximum

amount of principal and interest, if any, which will become dUe on this Bond in the then

current or any succeeding year, and in the respective reserve accounts established for any
other obligations outstanding on a parity with this Bond, including the Prior Bonds, an

amount at least equal to the requirement therefor, such percentage may be reduced to

110%. The Issuer has entered into certain further covenants with the Registered Owner

(as defined in the Resolution) of this Bond for the terms of which reference is made to the

Resolution. Remedies provided the Registered Owner of this Bond are exclusively as

provided in the Resolution, to which reference is here made for a detailed description
thereof.

Subject to the registration requirements set forth herein, this Bond is

transferable, as provided in the Resolution, only upon the books of the Registrar (as
defined in the Resolution) by the Registered Owner, or by its attorney duly aUthorized in

writing, upon the surrender of this Bond, together with a written instrument of transfer

satisfactory to the Registrar, dulyexecutàd by the Registered Owner or its attorney duly
authorized in writing.

Subject to the registration requirements set forth herein, this Bond, under

the provision of the Act, is• and has all the qualities and incidents of a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses ‘as provided by law and the

Resolution, shall be applied solely to the costs of the Project and costs of issuance hereof

as described in the ResOlution, and there shall be and hereby is created and granted a lien

upon such moneys, until so applied, in favor of the Registered Owner of this Bond.

In accordance with the requirements of the United States Department of

Agriculture for the issuance of parity obligations, this Bond will be in default should any
proceeds of this Bond be used for a purpose that will contribute to excessive erosion of

highly erodible land or to the conversion of wetlands to produce an agricultural
commodity.
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IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,
conditions and things required to exist, happen and be performed precedent to and upon
the issuance of this Bond do exist, have happened, and have been performed in due time,
form and manner as required by law, and that the amount of this Bond, together with all

other obligations of the Issuer, does not exceed any limit prescribed by the Constitution

or statutes of the State of West Virginia and that a sufficient amount of the Net Revenues

of the System has been pledged to and will be set aside into said special fund by the

Issuer for the prompt payment of the principal of this Bond.

All provisions of the Resolution, resolutions and statutes under which this

Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.
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IN WITNESS WHEREOF, LOGAN COUNTY PUBLIC SERVICE

DISTRICT has caused this Bond to be signed by its Chairperson and its corporate seal to

be hereunto affixed and attested by its Secretary, and has caused this Bond to be dated as

of the date first written above.

SEAL~1

ATTEST:

LOGAN COUNTY PUBLIC SERVICE

DISTRICT

Chairperson
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2008 A Bonds described in the within-

mentioned Resolution and has been duly registered in the name of the Registered Owner

set forth above, as of the date set forth below.

Date: July 16, 2008.

a—

AR-i

UNITED BANK, iNC., as

A!
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— - •1 ~.

~

—

\\_ ~
___________________

EXHIBITA

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $119,560 (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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EXHIBIT B

‘~ 1,700,000

Logan County Public Service District (West Virginia)

0% Interest Rate, 40 Years from Closing Date

Closing Date: July 16, 2008

Debt Service Schedule Part lot 4

Date Principal Coupon Total P+l

09/01/2008 - - -

12/01/2008 - - -

03/01/2009 - - -

06/01/2009 - - -

09/01/2009 - - -

12/01/2009 - - -

03/01/2010 11,039.00 - 11,039.00

06/01/2010 11,039.00 - 11,039.00

09/0112010 11,039.00 - 11,039.00

12/01/2010 11,039.00 - 11,039.00

03/01/2011 11,039.00 • 11,039.00

06/01/2011 11,039.00 11,039.00

09/01/2011 11,039.00 - 11,039.00

12/01/2011 11,039.00 11,039.00

03/01/2012 11,039.00 - 11,039.00

06/01/2012 11,039.00 - 11,039.00

09/0112012 11,039.00 - 11:039.00
12/0112012 11,039.00 - 11,039.00

03/01/2013 11,039.00 - 11,039.00
06/0112013 11,039.00 - 11,039.00

09/0112013 11,039.00 • 11,039.00

12/01/2013 11,039.00 - 11,039.00

03/01/2014 11,039.00 - 11,039.00
06/01/2014 11,039.00 -

. 11,039.00
09/01/2014 11,039.00 - 11,039.00

12/01/2014 11,039.00 - 11,039.00

03/01/2015 11,039.00 - 11,039.00
06/01/2015 11,039.00 11,039.00

09/01/2015 11,039.00 - 11,039.00
12/01/2015 11,039.00 - 11,039.00
03/0112016 11,039.00 - 11,039.00
06/01/2016 11,039.00 - 11,039.00
09/01/2016 11,039.00 - 11,039.00
12/01/2016 11,039.00 - 11,039.00
03/0112017 11,039.00 - 11,039.00

06/01/2017 11,039.00 - 11,039.00
09/01/2017 11,039.00 - 11,039.00
12/01/2017 11,039.00 - 11,039.00
03/01/2018 11,039.00 - 11,039.00
06/01/2018 11,039.00 - 11,039.00
09/01/2018 11,039.00 - 11,039.00
12/01/2018 11,039.00 - 11,039.00
03/01/2019 11,039.00 - 11,039.00
06/01/2019 11,039.00 - 11,039.00
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‘~ 1,700,000

Logan County Public Service District (West Virginia)

0% Interest Rate, 40 Years from Closing Date

Closing Date: July 16, 2008

Debt Service Schedule Part2of4

Date Principal Coupon Total P+l

09/01/2019 11,039.00 - 11,039.00
12/01/2019 11,039.00 - 11,039.00
03/01/2020 11,039.00 - 11,039.00
06/01/2020 11,039.00 - 11,039.00
09/01/2020 11,039.00 - 11,039.00
12/01/2020 11,039.00 - 11,039.00
03/01/2021 11,039.00 - 11,039.00
06/01/2021 11,039.00 - 11,039.00
09/01/2021 11,039.00 - 11,039.00
12/01/2021 11,039.00 - 11,039.00
03/01/2022 11,039.00 11,039.00
06/01/2022 11,039.00 - 11,039.00
09/01/2022 11,039.00 -

.

11,039.00
12/01/2022 11,039.00 - 11,039.00
03/0112023 11,039.00 - 11,039.00
06/01/2023 11,039.00 11,039.Oó
09/01/2023 11,039.00 - 11,039.00
12/01t2023 11,039.00 - 11,039.00
03/01/2024 11,039.00 - 11,039.00
06/01/2024 11,039.00 - 11,039.00
09/01/2024 11,039.00 - 11,039.00
12/01/2024 11,039.00 - 11,039.00
03/01/2025 11,039.00 - 11,039.00
06/01/2025 11,039.00 - 11,039.00
09/01/2025 11,039.00 - 11,039.00
12/01/2025 11,039.00 - 11,039.00
03/01/2026 11,039.00 - 11,039.00
06/01/2026 11,039.00 - 11,039.00
09/01/2026 11,039.00 - 11,039.00
12/01/2026 11,039.00 - 11,039.00
03/01/2027 11,039.00 - 11039.00

06/01/2027 11,039.00 - 11,039.00
09/01/2027 11,039.00 - 11,039.00
12/01/2027 11,039.00 - 11,039.00
03/01/2028 11,039.00 - 11,039.00
06/01/2028 11,039.00 - 11,039.00
09/01/2028 11,039.00 - 11,039.00
12/01/2028 11,039.00 - 11,039.00
03/01/2029 11,039.00 - 11,039.00
06/01i2029 11,039.00 - 11,039.00
09/01/2029 11,039.00 - 11,039.00
12/01/2029 11,039.00 - 11,039.00
03/01/2030 11,039.00 - 11,039.00
06/01/2030 11,039.00 - 11,039.00
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Logan County Public Service District (West Virginia)

0% Interest Rate, 40 Years from Closing Date

Closing Date: July 16, 2008

Debt Service Schedule Part3of4

Date Principal Coupon Total P+I

09/0112030 11,039.00 - 11,039.00

12/01(2030 11,039.00 - 11,039.00

03/01/2031 11,039.00 • 11,039.00

06/01/2031 11,039.00 . 11,039.00

09/01/2031 11,039.00 - 11,039.00

12/01/2031 11,039.00 - 11,039.00

03/01(2032 11,039.00 - 11,039.00

06/01/2032 11,039.00 - 11,039.00

09/01/2032 11,039.00 - 11,039.00

12/01/2032 11,039.00 - 11,039.00

03/01/2033 11,039.00 - 11,039.00

06/01/2b33 11,039.00 - 11,039.00

o9IoI/2p33 11,039.00 - 11,039.00

12/01/2033 11,039.00 - 11,039.00

03/01/2034 11,039.00 - 11,039.00

06/0112034 11,039.00 - 11,039.00

09/01/2034 11,039.00 - 11,039.00

12/01/2034 11,039.00 - 11,039.00
03/0112035 11,039.00 - 11,039.00

06/0112035 11,039.00 • 11,039.00
09/01/2035 11,039.00 - 11,039.00
12/01/2035 11,039.00 • 11,039.00
03/0U2036 11,039.00 . 11,039.00
06/01/2036 11,039.00 - 11,039.00
09/01/2036 11,039.00

12/01/2036 11,039.00

.

-

11,039.00

11,039.00
03/01/2037 11,039.00 - 11,039.00
06/01(2037 11,039.00 • 11,039.00
09/01/2037 11,039.00 - 11,039.00
12/01/2037 11,039.00 - 11,039.00
03/01/2038 11,039.00 - 11,039.00
06/01/2038 11,039.00 - 11,039.00

09/01/2038 11,039.00 . 11,039.00
12/01/2038 11,039.00 - 11,039.00
03/01/2039 11,039.00 - 11,039.00
06/01(2039 11,039.00 - 11,039.00
09/0112039 11,039.00 • 11,039.00
12/01/2039 11,039.00 - 11,039.00
03/01/2040 11,039.00 - 11,039.00
06/0112040 11,039.00 - 11,039.00
09/01/2040 11,039.00 - 11,039.00
12/01/2040 11,039.00 - 11,039.00
03/0112041 11,039.00 - 11,039.00
06/01/2041 11,039.00 • 11,039.00
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1,700,000

AR-I

Logan County Public Service District (West Virginia)

0% Interest Rate, 40 Years from Closing Date

Closing Date: July 16, 2008

Debt Service Schedule Part4of4

Date Principal Coupon Total P+l

09/01/2041 11,039.00 - 11,039.00
12/01/2041 11,039.00 - 11,039.00
03/01/2042 11,039.00 - 11,039.00
06/01/2042 11,039.00 - 11,039.00
09/01/2042 11,039.00 - 11,039.00
12/01/2042 11,039.00 - 11,039.00
03/01/2043 11,039.00 - 11,039.00
06/01/2043 11,039.00 - 11,039.00
09/01/2043 11,039.00 - 11,039.00
12/01/2043 11,039.00 - 11,039.00
03/01/2044 11,039.00
06/61/2044 11,039.00

09/01/2044 11,039.00

.

-

-

-

11,039.00

11,039.00

11,039.00
12/01/2044 11,039.00 - 11,039.00
03/01/2045 11,039.00 - 11,039.00
06/01/2045 11,039.00 - 11,039.00
09/01/2045 11,039.00 - 11,039.00
12/01/2045 11,039.00 - 11,039.00
03/0112046 11,039.00 - 11,039.00
06/01/2046 11,039.00 - 11,039.00
09/01/2046 11,039.00 • 11,039.00
12/01/2046 11,039.00 - 11,039.00
03/01/2047 11,038.00 • 11,038.00
06/01/2047 11,038.00 - 11,038.00
09/01/2047 11,038.00 - 11,038.00
12/01/2047 11,038.00 - 11,038.00
03/01/2048 11,038.00 - 11,038.00
06/01/2048 11,038.00 - 11,038.00

Total $1,700,000.00 - $1,700,000.00
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ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers

unto

_____________________________________the within Bond and does hereby
irrevocably constitute and appoint

______________________________, Attorney to

transfer said Bond on the books kept for registration thereof with full power of

substitution in the premises.

Dated:
_____________________

In the presence of:

(C1248609.1 }
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BOND REGISTER 2.9

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

LOGAN COUNTY PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

Bond Number Principal Amount Date ofBond

No. AR-i $1,700,000 July 16, 2008

NO WRITING ON THIS BOND REGISTER EXCEPT BY THE REGISTRAR

Name of Registered Owner: Signature of Registrar

West Virginia Water Development Authority United Bank, Inc.

180 Association Drive Charleston, West Virginia
Charleston, WV 25311

Au orized Representative

1210/332

{C1248613.1}



WEST VIRGINIA

Water Development Authority
Celebrating 34 Years of Seivice 1974 - 2008

LOGAN COUNTY PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CONSENT TO ISSUANCE OF BONDS

In reliance upon a certificate of the Issuer’s certified public accountant and the

opinion of Jackson Kelly PLLC, bond counsel, stating that the coverage and parity requirements
have been met, the undersigned duly authorized representative of the West Virginia Water

Development Authority, the registered owner of the First Lien Bonds, hereinafter defined and

described, hereby consents to the issuance of the Water Revenue Bonds (North Fork Project),
Series 2008 A (West Virginia Infrastructure Fund) (the “Series 2008 A Bonds”), in the original
aggregate principal amount of $1,700,000, by Logan County Public Service District (the
“Issuer”), under the terms of the resolutions authorizing the Series 2008 A Bonds, on a parity
with respect to liens, pledge and source of and security for payment with the Issuer’s (i)Water
Revenue Bonds (Cow Creek Project), Series 1996 B; (ii) Water Revenue Bonds (Whitman Creek

Project), Series 1997 A; (iii) Water Revenue Bonds (Harts Creek Project), Series 1997 B; (iv)
Water Revenue Bonds (Elk Creek/Spice Creek/Verner Project - West Virginia Infrastructure and

Jobs Development Council), Series 1998 A; (v) Water Revenue Bonds (Mill Creek Project -

West Virginia Infrastructure and Jobs Development Council), Series 1999 A; (vi) Water

Revenue Bonds (Crawley Creek/Chief Logan Project - West Virginia Infrastructure and Jobs

Development Council), Series 1999 C; (vii) Water Revenue Bonds (Enaloc Project-West
Virginia Water Development Authority), Series 1999 D; (viii) Water Revenue Bonds, Series

2001 A (West Virginia Water Development Authority); (ix) Water Revenue Bonds, Series 2001

B (West Virginia Infrastructure Fund); (x) Water Revenue Bonds, Series 2002 B (West Virginia
Infrastructure Fund); (xi) Water Revenue Bonds, Series 2003 B (West Virginia Infrastructure

Fund); (xii) Water Revenue Bonds, Series 2005 A (West Virginia Infrastructure Fund); and (xiii)
Water Revenue Bonds (Holden Project), Series 2008 B (West Virginia Infrastructure Fund)
(collectively, the “First Lien Bonds”).

WITNESS my signature on this 16th day of July, 2008.

WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY

C is E. Jarrett —~~~utive Director

180 Association Drive, Charleston, WV 25311-1217

phone (304) 558-3612 I fax (304) 558-0299

www.wvwda.org



USDA .~
~ ~

Development

United States Department of Agriculture
Rural Development

West Virginia State Office

LOGAN COUNTY PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2007 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

CONSENT TO ISSUANCE OF PARITY BONDS

The undersigned duly authorized representative of the United States of America, acting
through the United States Department of Agriculture, Rural Development, the registered owner
of the Prior Bonds, hereinafter defined and described, hereby (i) consents to the issuance of the

Water Revenue Bonds (North Fork Project), Series 2007 B (West Virginia Infrastructure Fund)
(the “Series 2007 B Bonds”), in the original aggregate amount not to exceed $1,700,000, by
Logan County Public Service District (the “Issuer”), under the terms of the resolutions

authorizing the Series 2007 B Bonds (collectively, the “Resolution”), on a parity with respect to

liens, pledge and source of and security for payment with the Issuer’s Water Revenue Bonds,
Series 2002 A (United States Department of Agriculture) (the “Prior Bonds”); (ii) waives any

requirements imposed by the Prior Bonds or the resolutions authorizing the Prior Bonds (the
“Prior Resolutions”), regarding the issuance of parity bonds which are not met by the Series

2007 B Bonds or the Resolution; and (iii) consents to any amendments made to the Prior

Resolutions by the Resolution.

WITNESS my signature on this 11th day of February, 2008.

UNITED STATES OF AMERICA,
UNITED STATES DEPARTMENT OF

AGRICULTURE, RURAL DEVELOPMENT

~L~1€ %~
Acting State E$~rect~

75 High Street Federal Building Suite 320 . Morgantown, WV 26505-7500

Phone: 304.284.4860 • 1.800.295.8228 • Fax: 304.284.4893 • TTYITDD: 304.284.4836 • Web: http://www.rurdev.usda.gov/wv

Committed to the future of rural communities.

“USDA is an equal opportunity provider, employer and lender.”

To file a complaint of discrimination write USDA, Director, Office of Civil Rights, 1400 Independence Avenue, SW.,

Washington, DC 20250-9410 or call (800) 795-3272 (voice) or (202) 720-6382 (TDD).



LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.1

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

GENERAL CERTIFICATE ON

1. TERMS

2. NO LITIGATION

3. GOVERNMENTAL APPROVALS AND BIDDING

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS

5. SIGNATURES AND DELIVERY

6. PUBLIC SERVICE COMMISSION ORDER

7. RATES

8. INCUMBENCY AND OFFICIAL NAME

9. LAND AND RIGHTS-OF-WAY

10. MEETINGS

11. INSURANCE

12. LOAN AGREEMENT

13. SPECIMEN BOND

14. BOND PROCEEDS

15. CONFLICTS OF INTEREST

16. VERIFICATION OF SCHEDULE

17. GRANT

18. WETLANDS COVENANT

19. PROCUREMENT OF ENGINEERING SERVICES

20. COUNTERPARTS

On this 16th day of July, 2008, we, the undersigned CHAIRPERSON and

the undersigned SECRETARY of the Public Service Board of Logan County Public

Service District (the “Issuer”) and the undersigned ATTORNEY for the Issuer, hereby
certif~’ in connection with the Logan County Public Service District Water Revenue

Bonds (North Fork Project), Series 2008 A (West Virginia Infrastructure Fund), dated the

date hereof (the “Bonds” or the “Series 2008 A Bonds”), as follows:

1. TERMS: All capitalized words and terms used in this General

Certificate and not otherwise defmed herein shall have the same meaning set forth in the

Bond Resolution duly adopted by the Issuer on July 15, 2008, the Supplemental
Resolution duly adopted by the Issuer on July 15, 2008 (collectively, the “Resolution”),
and the loan agreement for the Series 2008 A Bonds by and between the Issuer and the

Authority, on behalf of the West Virginia Infrastructure and Jobs Development Council

(the “Council”), dated July 16, 2008 (the “Loan Agreement”).

{C1248622.1)



2. NO LITIGATION: No controversy or litigation of any nature is

now pending or, to the knowledge of any of the undersigned, threatened, restraining,
enjoining or affecting in any manner the authorization, issuance, sale and delivery of the

Bonds, the acquisition and construction of the Project, the operation of the System, the

collection or use of the revenues of the System, or the pledge and security of the Net

Revenues for the Bonds; nor affecting the validity of the Bonds or any provisions made

or authorized for the payment thereof; nor questioning the existence of the Issuer or the

title of the members or officers of the Issuer or the Board thereof to their respective
offices; nor questioning any proceedings of the Issuer taken with respect to the

authorization, issuance, sale or delivery of the Bonds, the acquisition and construction of

the Project, the operation of the System, the collection or use of the revenues of the

System, or the pledge and security of the Net Revenues for the Bonds.

3. GOVERNMENTAL APPROVALS AND BIDDING: All applic
able approvals, permits, exemptions, consents, authorizations, registrations, licenses,
orders and certificates required by law for the creation and existence of the Issuer, the

acquisition and construction of the Project, the operation of the System, the imposition of

rates and charges and the issuance of the Bonds have been duly and timely obtained and

remain in full force and effect. Competitive bids for the acquisition and construction of

the Project have been solicited by the Issuer in accordance with Chapter 5, Article 22,
Section 1 of the Code of West Virginia, 1931, as amended, which bids remain in full

force and effect.

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS: There

has been no adverse change in the fmancial condition of the Issuer since the approval,
execution and delivery of the Loan Agreement. The Issuer has met all conditions set

forth in the Loan Agreement and will provide the fmancial, institutional, legal and

managerial capabilities necessary to complete and operate the Project.

The Series 2008 A Bonds shall be issued on a parity with the First Lien

Bonds and senior and prior to the Series 2007 A Bonds with respect to liens, pledge and

source of and security for payment and in all other respects. The Issuer has met the parity
and coverage requirements of the Prior Bonds and the Prior Resolutions and has

substantially complied with all other parity requirements, except to the extent that

noncompliance with any such other parity requirements is not of a material nature. The

Issuer has obtained (i) a certificate of an Independent Certified Public Accountant stating
that the parity and coverage tests of the First Lien Bonds have been met; (ii) the written

consent of the Registered Owners of the First Lien Bonds (except the Series 2003 A

Bonds) to the issuance of the Series 2008 A Bonds on a parity with the Prior Bonds; and

(iii) the written consent to the issuance of the Series 2008 A Bonds prior and senior to the
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Series 2007 A Bonds. The Issuer is not required to obtain the parity consent of the

Registered Owners of the Series 2003 A Bonds.

Other than the Prior Bonds, there are no outstanding bonds or obligations of

the Issuer which are secured by revenues or assets of the System.

5. SIGNATURES AND DELIVERY: The undersigned Chairperson
and Secretary are the duly elected or appointed, qualified and acting officers of the Issuer

as indicated by the official titles opposite their signatures below, and are duly authorized

to execute and seal the Bonds for the Issuer. The seal impressed upon the Bonds and this

Certificate is the duly authorized, proper and only seal of the Issuer. On the date hereof,
the undersigned Chairperson did officially sign all of the Bonds, consisting upon original
issuance of a single Bond, dated the date hereof, by his or her manual signature; the

undersigned Secretary did officially cause the seal of the Issuer to be affixed upon the

Bonds and to be attested by his or her manual signature; the Registrar did officially
authenticate, register and deliver the Bonds to a representative of the Authority as the

original purchaser of the Bonds under the Loan Agreement.

6. PUBLIC SERVICE COMMISSION ORDER: The Issuer has

received the Order of the Public Service Commission of West Virginia (the “PSC”)
entered on January 8, 2008, in Case No. 06-0701-PWD-PC, granting to the Issuer a

certificate of public convenience and necessity for the Project and approving the

financing for the Project. The time for appeal of the PSC order entered January 8, 2008,
has expired prior to the date hereof without any appeal having been filed. The Order

remains in full force and effect.

The Issuer has duly published the required notice with respect to, among
other things, the amount of the Bonds to be issued, the interest rate and terms of the

Bonds, the Project to be acquired or constructed, the cost of the Project, the anticipated
user rates and charges and the date that a formal application for a certificate of public
convenience and necessity is to be filed with the PSC in accordance with Chapter 16,
Article 1 3A, Section 25 of the Code of West Virginia, 1931, as amended.

7. RATES: The rates for the System, as approved by the PSC order

entered January 8, 2008, in Case No. 06-0701-PWD-PC, are currently in effect. Such

rates will become effective with respect to the new customers when the Project is placed
in service. The time for appeal for such order has expired prior to the date hereof and

such order remains in full force and effect.

8. INCUMBENCY AND OFFICIAL NAME: The proper corporate
title of the Issuer is “Logan County Public Service District.” The Issuer is a public

{C1248622.1}

3



service district and public corporation duly created by The County Commission of Logan

County and existing under the laws of, and a political subdivision of, the State of West

Virginia in Logan County of said State. The Issuer operates the System in Logan,
Lincoln, Mingo and Wyoming Counties of said State. The governing body of the Issuer

is its Public Service Board, consisting of three duly appointed, qualified and acting
members, whose names and dates of commencement and termination of their current

terms are as follows:

Date of Date of

Commencement Termination

Name of Office of Office

Ben F. Lowe, Jr. January 2008 January 2014

Mike Stone October 2007 October 2013

Paul Hardest)’ January 2008 January 2014

The duly elected or appointed officers of the Board for 2008 are as follows:

Ben F. Lowe, Jr. - Chairperson
Mike Stone - Secretary
Paul Hardest)’ - Treasurer

The duly appointed and acting attorney for the Issuer is James A. Walker,

Esquire, of Logan, West Virginia.

9. LAND AND RIGHTS-OF-WAY: All land, rights-of-way and

easements necessary for the acquisition and construction of the Project and the operation
and maintenance of the System have been acquired or can and will be acquired by
purchase or, if necessary, by condemnation by the Issuer and are adequate for such

purposes and are not or will not be subject to any liens, encumbrances, reservations or

exceptions that would adyersely affect or interfere in any way with the use thereof for

such purposes. The costs thereof, including costs of any properties that may have to be

acquired by condemnation, are, in the opinion of all the undersigned, within the ability of

the Issuer to pay for the same without jeopardizing the security of or payments on the

Bonds.

10. MEEflNGS: All actions, resolutions, orders and agreements taken,

adopted and entered into by or on behalf of the Issuer in any way connected with the

issuance of the Bonds and the acquisition, construction, operation and fmancing of the

Project or the System were authorized or adopted at meetings of the Board duly and

regularly or specifically called and held pursuant to all applicable statutes and the rules of
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procedure of the Board, and a quorum of duly appointed, qualified and acting members of

the Board was present and acting at all times during all such meetings. All notices

required to be posted and/or published were so posted and/or published.

11. iNSURANCE: The Issuer will maintain or, as appropriate, will

require all contractors to maintain worker’s compensation, public liability insurance,

property damage insurance, standard hazard insurance, builder’s risk insurance, flood

insurance and business interruption insurance, where applicable, in accordance with the

Resolution and the Loan Agreement. All insurance for the System required by the

Resolution and the Loan Agreement are in full force and effect.

12. LOAN AGREEMENT: As of the date hereof, (i) the representations
of the Issuer contained in the Loan Agreement are true and correct in all material respects
as if made on the date hereof; (ii) the Loan Agreement does not contain any untrue

statements of a material fact or omit to state any material fact necessary to make the

statements therein, in light of the circumstances under which they were made, not

misleading; (iii) to the best knowledge of the undersigned, no event affecting the Issuer

has occurred since the date of the Loan Agreement, which should be disclosed for the

purpose for which it is to be used or which it is necessary to disclose therein in order to

make the statements and information therein not misleading; and (iv) the Issuer is in

compliance with the Loan Agreement.

13. SPECIMEN BOND: Attached hereto as Exhibit A is a specimen of

the Bond which, except as to execution and authentication, is identical in all respects with

the Bond this day delivered to the Authority and being substantially in the form

prescribed in the Resolution.

14. BOND PROCEEDS: On the date hereof, the Issuer received the

sum of $119,560 from the Authority and the Council, being a portion of the principal
amount of the Series 2008 A Bonds. The balance of the principal amount of the Series

2008 A Bonds will be advanced to the Issuer from time to time as acquisition and

construction of the Project progresses.

15. CONFLICTS OF INTEREST: No member, officer or employee of

the Issuer has a substantial financial interest, direct, indirect or by reason of ownership of

stock in any corporation, in any contract with the Issuer or the sale of any land, materials,
supplies or services to the Issuer, or to any contractor supplying the Issuer, relating to the

Bonds, the Resolution and/or the Project, including, without limitation, with respect to

the Depository Bank. For purposes of this paragraph, a “substantial fmancial interest”

shall include, without limitation, an interest amounting to more than 5% of the particular
business enterprise or contract.
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16. VERIFICATION OF SCHEDULE: The final amended Schedule B

attached to the Certificate of Consulting Engineer, with the signature of the Chairperson
and the Consulting Engineer, accurately represents the estimated costs of the Project, the

sources of funds available to pay the costs of the Project and the costs of financing of the

Bonds.

17. GRANT: As of the date hereof, the grant from the Appalachian
Regional Commission in the amount of $1,000,000 are committed for the Project and in

full force and effect.

18. WETLANDS COVENANT: The Issuer hereby certifies that it will

not use any proceeds of the Bonds for a purpose that will contribute to. excessive erosion

of highly erodible lands or to the conversion of wetlands to produce an agricultural
commodity.

19. PROCUREMENT OF ENGINEERING SERVICES: The Issuer

has complied with all the requirements of Chapter 5G, Article 1 of the Code of West

Virginia, 1931, as amended, in the procurement of the engineering services of the

Consulting Engineer.

20. COUNTERPARTS: This Certificate may be executed in

counterparts and all counterparts shall be deemed to be the Certificate.

(C 1248622.1)
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WITNESS our signatures and the official corporate seal of Logan County
Public Service District as of the date first written above.

SEAL],.

Signature Official Title

Secretary

{C1248622.1}
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EXHIBIT A

See Specimen Bond (Tab No. 14).

12 10/332
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LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.2

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE AS TO USE OF PROCEEDS

On this 16th day of July, 2008, the undersigned Chairperson of the Public

Service Board of Logan County Public Service District in Logan, Lincoln, Mingo and

Wyoming Counties, West Virginia (the “Issuer”), being one of the officials of the Issuer

duly charged with the responsibility for the issuance of $1,700,000 Water Revenue Bonds

(North Fork Project), Series 2008 A (West Virginia Infrastructure Fund), of the Issuer,
dated July 16, 2008 ( the “Bonds” or the “Series 2008 A Bonds”), hereby certif~ as

follows:

1. I am one of the officers of the Issuer duly charged with the

responsibility of issuing the Bonds. I am familiar with the facts, circumstances and

estimates herein certified and duly authorized to execute and deliver this certificate on

behalf of the Issuer. Capitalized terms used herein and not otherwise defmed herein shall

have the same meanings set forth in the Bond Resolution duly adopted by the Issuer on

July 15, 2008 (the “Bond Resolution”), authorizing the Bonds.

2. This certificate may be relied upon as the certificate of the Issuer.

3. This certificate is based upon facts, circumstances, estimates and

expectations of the Issuer in existence on July 16, 2008, the date on which the Bonds are

being physically delivered in exchange for a portion of the principal amount of the

Bonds, and to the best of my knowledge and belief, the expectations of the Issuer set

forth herein are reasonable.

4. In the Bond Resolution pursuant to which the Bonds are

issued, the Issuer has covenanted that it shall not take, or permit or suffer to be taken, any
action with respect to Issuer’s use of the proceeds of the Bonds which would cause any

bonds, the interest on which is exempt from federal income taxation under Section 103(a)
of the Internal Revenue Code of 1986, as amended, and the temporary and permanent

regulations promulgated thereunder or under any predecessor thereto (collectively, the

“Code”), issued by the West Virginia Water Development Authority (the “Authority”) or

the West Virginia Infrastructure and Jobs Development Council (the “Council”), as the

case may be, from which the proceeds of the Bonds are derived, to lose their status as

tax-exempt bonds. The Issuer hereby covenants to take all actions necessary to comply
with such covenant.
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5. The Bonds were sold on July 16, 2008, to the Authority, pursuant to

a loan agreement dated July 16, 2008, by and between the Issuer and the Authority, on

behalf of the Council, for an aggregate purchase price of $1,700,000 (100% of par), at

which time, the Issuer received the sum of $119,560 from the Authority and the Council,

being the first advance of the principal amount of the Bonds. No accrued interest has

been or will be paid on the Bonds. The balance of the principal amount of the Bonds will

be advanced to the Issuer as acquisition and construction of the Project progresses.

6. The Bonds are being delivered simultaneously with the delivery of

this certificate and are issued for the purposes of (i) paying a portion of the costs of

acquisition and construction of certain improvements and extensions to the existing
public water facilities of the Issuer (the “Project”); and (ii) paying certain costs of

issuance of the Bonds and related costs.

7. The Issuer shall, on the date hereof or immediately hereafter, enter

into agreements which require the Issuer to expend at least 5% of the net sale proceeds of

the Bonds for the acquisition and construction of the Project, constituting a substantial

binding commitment, or has already done so. The acquisition and construction of the

Project and the allocation of the net sale proceeds of the Bonds to expenditures of the

Project shall commence immediately and shall proceed with due diligence to completion,
and with the exception of proceeds deposited in the Series 2008 A Bonds Reserve

Account, if any, all of the proceeds from the sale of the Bonds, together with any

investment earnings thereon, will be expended for payment of costs of the Project on or

before March, 2009. The acquisition and construction of the Project is expected to be

completed by March, 2009.

8. The total cost of the Project is estimated at $2,700,000. Sources and

uses of funds for the Project are as follows:

SOURCES

Series 2008 A Bonds Proceeds $1,700,000.00

Appalachian Regional Commission Grant $1,000,000.00

Total Sources $2.700.000.00

USES

Costs of Project $2,673,500.00

Costs of Issuance $ 26,500.00

Total Uses $2.700.000.00
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9. Pursuant to Article V of the Bond Resolution, the following special
funds or accounts have been created or continued:

(1) Revenue Fund;

(2) Renewal and Replacement Fund;

(3) Series 2008 A Bonds Construction Trust Fund;

(4) Series 2008 A Bonds Sinking Fund; and

(5) Series 2008 A Bonds Reserve Account.

10. Pursuant to Article VI of the Bond Resolution, the proceeds of the

Bonds will be deposited as follows:

(1) Bond proceeds in the amount of $-0- will be

deposited in the Series 2008 A Bonds Reserve Account.

(2) The balance of the proceeds of the Bonds will

be deposited in the Series 2008 A Bonds Construction Trust

Fund as received from time to time and applied solely to

payment of costs of the Project, including costs of issuance of

the Bonds and related costs, and for no other purpose.

Prior to expenditure, the proceeds of the Bonds in the Series 2008 A Bonds

Construction Trust Fund will be invested at a yield not to exceed the yield on the

Council’s bonds, the proceeds of which were used to make the loan to the Issuer.

11. Moneys held in the Series 2008 A Bonds Sinking Fund will be used

solely to pay principal of and interest, if any, on the Bonds and will not be available to

meet costs of acquisition and construction of the Project. All investment earnings on

moneys in the Series 2008 A Bonds Reserve Account (if fully funded) will be withdrawn

therefrom and deposited into the Series 2008 A Bonds Construction Trust Fund during
construction of the Project, and following completion of the Project, will be deposited in

the Revenue Fund, and such amounts will be applied as set forth in the Bond Resolution.

12. Work with respect to the acquisition and construction of the Project
will proceed with due diligence to completion. The acquisition and construction of the

Project is expected to be completed within 8 months of the date hereof.
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13. The Issuer will take such steps as requested by the Authority to

ensure that the Authority’s bonds meet the requirements of the Code.

14. With the exception of the amount deposited in the Series 2008 A

Bonds Reserve Account, if any, all of the proceeds of the Bonds will be expended on the

Project within 12 months from the date of issuance thereof.

15. The Issuer does not expect to sell or otherwise dispose of the Project
in whole or in part prior to the last maturity date of the Bonds.

16. The amount designated as costs of issuance of the Bonds consists

only of costs which are directly related to and necessary for the issuance of the Bonds.

17. All property fmanced with the proceeds of the Bonds will be owned

and held by (or on behalf of) a qualified governmental unit.

18. No proceeds of the Bonds will be used, directly or indirectly, in any

trade or business carried on by any person who is not a governmental unit.

19. The proceeds of the Bonds will not exceed the amount necessary for

the purposes of the issue. The Issuer covenants that it shall maintain thorough and

accurate accounting records, in conformance with generally accepted accounting
principles, relative to the proceeds of the Bonds so that use of the proceeds of the Bonds

can be accounted for.

20. The Issuer shall use the Bond proceeds solely for the costs of the

Project, and the Project will be operated solely for a public purpose as a local

governmental activity of the Issuer.

21. The Bonds are not federally guaranteed.

22. The Issuer has retained the right to amend the Bond Resolution

authorizing the issuance of the Bonds if such amendment is necessary to assure that the

Bonds remain governmental or public purpose bonds.

23. The Issuer has either (a) funded the Series 2008 A Bonds Reserve

Account at the maximum amount of principal and interest, if any, which will mature and

become due on the Bonds in the then current or any succeeding year with the proceeds of

the Bonds, or (b) created the Series 2008 A Bonds Reserve Account which will be funded

with equal payments made on a monthly basis over a 10-year period until such Series

2008 A Bonds Reserve Account hold an amount equal to the maximum amount of

principal and interest, if any, which will mature and become due on the Bonds in the
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then current or any succeeding year. Moneys in the Series 2008 A Bonds Reserve

Account and the Series 2008 A Bonds Sinking Fund will be used solely to pay principal
of and interest on the Bonds and will not be available to pay costs of the Project.

24. There are no other obligations of the Issuer which (a) are to be

issued at substantially the same time as the Bonds, (b) are to be sold pursuant to a

common plan of financing together with the Bonds and (c) will be paid out of

substantially the same sources of funds or will have substantially the same claim to be

paid out of substantially the same sources of funds as the Bonds.

25. To the best of my knowledge, information and belief, there are no

other facts, estimates and circumstances which would materially change the expectations
herein expressed.

26. The Issuer will comply with instructions as may be provided by the

Authority, at any time, regarding use and investment of proceeds of the Bonds, rebates

and rebate calculations.

27. To the best of my knowledge, information and belief, the foregoing
expectations are reasonable.
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WITNESS my signature as of the date first written above.

LOGAN COUNTY PUBLIC SERVICE DISTRICT

4~
Chairperson

1210/332
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LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.3

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF SECRETARY

AS TO TRUTH AND ACCURACY OF DOCUMENTS DELIVERED

On this 16th day of July, 2008, the undersigned duly appointed Secretary of

Logan County Public Service District (the “Issuer”) hereby certifies that the copies of the

following documents being delivered in connection with the closing of the sale of the

Logan County Public Service District Water Revenue Bonds (North Fork Project), Series

2008 A (West Virginia Infrastructure Fund), are, as of the date hereof, true and accurate

copies of the originals of those documents maintained on file with the Issuer and

delivered in the transcript of proceedings, that said documents have been duly adopted or

approved by the Public Service Board (the “Board”) of the Issuer and that said

documents are still in full force and effect as of the date hereof and have not been

repealed, rescinded, superseded, amended or modified in any way unless the document

effecting such repeal, rescission, supersedence, amendment or modification is also listed

below:

1. Orders of The County Commission of Logan County Creating and

Enlarging the Issuer.

2. Orders of The County Commission of Logan County Appointing the

Members of the Board.

3. Oaths of Office of the Board Members.

4. Rules of Procedure.

5. Minutes of Current Year Organizational Meeting.

6. Public Service Commission Order.

7. Infrastructure Council Approval Letter.

8. Infrastructure Council Loan Agreement.

9. Bond Resolution.
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10. Supplemental Resolution.

11. Minutes of Board Meeting regarding Adoption of Bond Resolution

and Supplemental Resolution.

12. Affidavits of Publication regarding Notice of Borrowing and Notice

of Meeting to Adopt Bond Resolution and Supplemental Resolution.

13. WDA Consent to Issuance of Bonds.

14. USDA Consent to Issuance of Bonds.

15. Environmental Health Services Permit.

16. Evidence of Insurance.

17. ARC Grant Letter.
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WITNESS my signature and the official seal of the Issuer as of the

date first written above.

LOGAN COUNTY PUBLIC SERVICE DISTRICT

~iQ~ 5t~
SEAL] Secretary

1210/332
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STAFFORD

CONSULTANTS

INCORPORATED

Engineering, Design, and Consulting

Planning and Environmental Services

LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.4

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF CONSULTING ENGiNEER

On this 16th day of July, 2008, I, C. Dean Upton, Registered Professional

Engineer, West Virginia License No. 7829, of Stafford Consultants, Incorporated,
Princeton, West Virginia, hereby certify as follows:

1. Stafford Consultants, Incorporated, is engineer for the acquisition
and construction of certain extensions, additions, betterments and improvements (the
“Project”) to the existing public water facilities (the “System”) of Logan County Public

Service District (the “Issuer”), to be constructed in Logan and Boone Counties, West

Virginia, which acquisition and construction are being permanently financed in part by
the above-captioned bonds (the “Bonds”) of the Issuer. All capitalized words used herein

and not defined herein shall have the same meaning set forth in the Bond Resolution

adopted by the Issuer on July 15, 2008, and the Loan Agreement by and between the

Issuer and the West Virginia Water Development Authority on behalf of the West

Virginia Infrastructure and Jobs Development Council (the “Council”), dated July 16,
2008 (the “Loan Agreement”).

2. The Bonds are being issued for the purposes of (i) paying a portion
of the costs of acquisition and construction of the Project; and (ii) paying certain costs of

issuance and related costs.

3. To the best of my knowledge, information and belief, (i) within the

limits and in accordance with the applicable and governing contractual requirements
relating to the Project, the Project will be constructed in general accordance with the

approved plans, specifications and designs prepared by Stafford Consultants,

Incorporated, and any change orders approved by the Issuer, the Council and all

necessary governmental bodies; (ii) the Project, as designed, is adequate for its intended

purpose and when constructed, in our professional opinion, has an anticipated useful life

of at least 40 years, if properly operated and maintained, excepting anticipated

{C I 24863 5. 1
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STAFFORD $15’
replacements due to normal wear and tear; (iii) the Issuer has received bids for the

acquisition and construction of the Project which are in an amount and otherwise

compatible with the plan of financing set forth in the Schedule B attached hereto as

Exhibit A; (iv) the successful bidders acknowledged receipt of all addenda to the original
bid documents; (v) the bid documents relating to the Project reflect the Project as

approved by the West Virginia Bureau for Public Health and the bid forms provided to

the bidders contain the critical operational components of the Project; (vi) the successful

bids include prices for every item on such bid forms; (vii) the uniform bid procedures
were followed; (viii) the Issuer has obtained the following permits required by the laws

of the State of West Virginia and the United States necessary for the acquisition and

construction of the Project and the operation of the System, including: (a) State of West

Virginia Office of Environmental Health Services Permit No. 17,415, (b) NPDES

Construction Site Registration WVR102991, (c) Public Land Corporation License

Agreement P-07-V13&23-346, (d) U.S. Corps of Engineers approval under Nationwide

Permit #12, and (e) the West Virginia Department of Highways Permit 2-07-0029; and

(ix) the net proceeds of the Bonds, together with all moneys on deposit or to be

simultaneously deposited and irrevocably pledged thereto and the proceeds of grants

irrevocably committed therefor, are sufficient to pay the costs of acquisition and

construction of the Project approved by the Council.

SEAL]

{C1248635.1

WITNESS my signature and seal as of the date first written above.

STAFFORD CONSULTANTS, INCORPORATED

C. Dean Upton, P.E.

West Virginia License No. 7829

2



WEST VIRGINIA INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL

SCHEDULE B

LOGAN COUNTY PUBLIC SERVICE DISTRICT

NORTH FORK WATER PROJECT

FINAL TOTAL COST OF PROJECT, SOURCES OF FUNDS, AND COST OF FINANCING

A. Cost of Project Total ARC Grant WVIJDC Grant/Loan

1 Construction (Based on actual bids)

a. Contract 1 $1,691,140.90 $1,000,000.00 $691,140.90

b. Contract 2 $256,000.00 $256,000.00

2. Engineering Fees

a.Design Engineering $64,000.00 $64,000.00

b.Construction Engineering $36,500.00 $36,500.00

c. Special Engineering $25,400.00 $25,400.00
—

d. Inspection $98,000.00 $98,000.00

3. Legal

a. Project Legal Services $5,000.00 $5,000.00

b. PSC Legal Services $10,000.00 $10,000.00

c. Property Acquisition Legal Services $20,000.00 $20,000.00

4. Administration $10,000.00 $10,000.00

5. Sites and Other Lands $20,000.00 $20,000.00
—

6. Permits $18,800.00 $18,800.00

7. Accountant $4,000.00 $4,000.00

8. Contingency $414,659.10 $414,659.10

9. Total Lines I Through 8 $2,673,500.00 $1,673,500.00

B. Sources of Funds

10. ARC Grant $1,000,000.00 $1,000,000.00

11. Net Proceeds Required from Bond Issue $1,673,500.00 $1,673,500.00

(Line_9_minus_Line_10_)

C. Cost of Financing

12. Other Costs

a. Bond Counsel $25,000.00 $25,000.00

b. Accountant $1,000.00 $1,000.00

—

c. Capitalized Interest

d. Registrar Fee $500.00 $500.00

13. Total Cost of Financing $26,500.00 $26,500.00

—

(Lines 12a Through 12d)

14. Size of Bond Issue $1,700,000.00

(Line_11_Plus_Line_13)
$1,700,000.00

AL A l~~EERGOVERNMENT CONSULT

DATE: 7f/ f~7~ DATE: 7/3/”~



~r~ffitñ & ~4ssocIates ~ccountants & ConsuCtants

July 16, 2008

LOGAN COUNTY PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

Logan County Public Service District

Monaville, West Virginia

United States Department of Agriculture
Rural Utilities Service

Beckley, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

Jackson Kelly PLLC

Charleston, West Virginia

Ladies and Gentlemen:

I have reviewed the water rates of Logan County Public Service District

(the “Issuer”) and the projected operating expenses and anticipated customer usage

provided by Stafford Consultants Incorporated, the consulting engineer of the Issuer. It is

my opinion that such rates are sufficient (i) to provide for all operating expenses of the

water facilities of the Issuer (the “System”) and (ii) to leave a balance each year equal to

at least 115% of the maximum amount required in any year for payment of principal of

and interest on the Issuer’s Water Revenue Bonds (Cow Creek Project), Series 1996 B;
Water Revenue Bonds (Whitman Creek Project), Series 1997 A; Water Revenue Bonds

(Harts Creek Project), Series 1997 B; Water Revenue Bonds (Elk Creek/Spice
Creek/Vemer Project - West Virginia Infrastructure and Jobs Development Council),
Series 1998 A; Water Revenue Bonds (Mill Creek Project - West Virginia Infrastructure

and Jobs Development Council), Series 1999 A; Water Revenue Bonds (Crawley
Creek/Chief Logan Project - West Virginia Infrastructure and Jobs Development

1/&dad ~. 9~JØ~. ~4 950 4c~e ~a1~ ~óad,1€am ezee4. ?o~’ 25003

P~e: (304) 756.3600 7ac~aude: (304) 756. 29F1
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Council), Series 1999 C; Water Revenue Bonds (Enaloc Project - West Virginia Water

Development Authority), Series 1999 D; Water Revenue Bonds, Series 2001 A (West

Virginia Water Development Authority); Water Revenue Bonds, Series 2001 B (West

Virginia Infrastructure Fund); Water Revenue Bonds, Series 2002 A (United States

Department of Agriculture); Water Revenue Bonds, Series 2002 B (West Virginia
Infrastructure Fund); Water Refunding Revenue Bonds, Series 2003 A; Water Revenue

Bonds, Series 2003 B (West Virginia Infrastructure Fund); Water Revenue Bonds, Series

2005 A (West Virginia Infrastructure Fund); and Water Revenue Bonds, Series 2007 A

(West Virginia Infrastructure Fund) (collectively, the “Prior Bonds”); and Water Revenue

Bonds (North Fork Project), Series 2008 A (West Virginia Infrastructure Fund) (the
“Series 2008 A Bonds”).

It is further my opinion that (i) the Net Revenues for the fiscal year

following the year in which the Series 2008 A Bonds are to be issued will be at least

120% of the average annual debt service requirements on the Prior Bonds and the Series

2008 A Bonds; and (ii) the Net Revenues actually derived from the System during any 12

consecutive months within the 18 months immediately preceding the date of the actual

issuance of the Series 2008 A Bonds, plus the estimated average increased annual Net

Revenues to be received in each of the 3 succeeding years after the completion of the

improvements to be financed by the Series 2008 A Bonds, will not be less than 115% of

the largest aggregate amount that will mature and become due in any succeeding fiscal

year for principal of and interest on the Prior Bonds and the Series 2008 A Bonds.

The Issuer is current on all payments to the funds and accounts established

under the Bond Resolutions, including RUS reserve accounts.

Very truly yours,

Michael D. Griffith, CPA

MDG/dk



LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.6

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT FOR BONDS

The undersigned authorized representative of the West Virginia Water

Development Authority (the “Authority”), for and on behalf of the Authority, hereby
certifies as follows:

1. On this 16th day of July, 2008, in Charleston, West Virginia, the

Authority received the Water Revenue Bonds (North Fork Project), Series 2008 A (West
Virginia Infrastructure Fund), of Logan County Public Service District (the “Issuer”), in

the principal amount of $.1 ,700,000, numbered AR- 1, issued in the form of one bond,

fuliy registered to the Authority, and dated July 16, 1008 (the “Bonds”).

2. At the time of such receipt of the Bonds, they had been executed by
the Chairperson of the Issuer and attested by the Secretary of the Issuer, by their

respective manual signatures, and the official seal of the Issuer had been impressed upon
the Bonds.

WITNESS my signature on this 16th day of July, 2008.

WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY

132it42ai / O~ua~
Authorized Representative

1210/332

{C1248644. 1)



LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.7

WATER REVENUE BONDS (NORTh FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT FOR BOND PROCEEDS

The undersigned Chairperson of Logan County Public Service District (the

“Issuer”), for and on behalf ofthe Issuer, hereby certifies as follows:

On this 16th day of July, 2008, the Issuer received from the West Virginia
Water Development Authority (the “Authority”), as the original purchaser of the

$1,700,000 Logan County Public Service District Water Revenue Bonds (North Fork

Project), Series 2008 A (West Virginia Infrastructure Fund), dated July 16, 2008 (the
“Series 2008 A Bonds”), the sum of $119,560, being a portion of the principal amount of

the Series 2008 A Bonds. The Issuer understands that the remaining proceeds of the

Series 2008 A Bonds will be advanced to the Issuer by the Authority and the West

Virginia Infrastructure and Jobs Development Council from time to time as construction

proceeds to completion.

WITNESS my signature on this 16th day of July, 2008.

LOGAN COUNTY PUBLIC SERVICE DISTRICT

Chairperson

1210/332

{C1248647.1} ,1



LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.8

WATER REVENUE BONDS (NORTh FORK PROJECT), SERIES 2008 A

(WEST VIRGINTA INFRASTRUCTURE FUND)

REQUEST AND AUTHORIZATION TO

AUTHENTICATE. REGISTER AND DELIVER BONDS

United Bank, Inc.

Charleston, West Virginia

Ladies and Gentlemen:

We herewith hand to you, duly executed, the $1,700,000 Water Revenue

Bonds (North Fork Project), Series 2008 A (West Virginia Infrastructure Fund), in the

form of one bond, numbered AR- 1, dated July 16, 2008 (the “Bonds”), of Logan County
Public Service District (the “Issuer”), authorized to be issued under and pursuant to a

Bond Resolution and a Supplemental Resolution duly adopted by the Issuer on July 15,
2008.

You are hereby requested and authorized to authenticate, register and

deliver the Bonds on behalf of the Issuer to the West Virginia Water Development
Authority.

WITNESS my signature on this 16th day of July, 2008.

LOGAN COUNTY PUBLIC SERVICE DISTRICT

Chairperson
(SEAL)

Attest:

~~
Secretary

1210/332

(C1248648.1}



LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.9

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

REGISTRAR’S AGREEMENT

THIS REGISTRAR’S AGREEMENT, dated as of the 16th day of July,
2008, by and between LOGAN COUNTY PUBLIC SERVICE DISTRICT, a public
corporation (the “Issuer”), and UNITED BANK, iNC., Charleston, West Virginia (the

“Registrar”).

WHEREAS, the Issuer has, contemporaneously with the execution hereof,
issued and sold its $1,700,000 Water Revenue Bonds (North Fork Project), Series 2008 A

(West Virginia Infrastructure Fund), dated July 16, 2008 (the “Bonds”), in the form of

one bond, in fully registered form, pursuant to a Bond Resolution and a Supplemental
Resolution adopted by the Issuer on July 15, 2008 (collectively, the “Resolution”);

WHEREAS, capitalized words and terms used in this Registrar’s
Agreement and not otherwise defmed herein shall have the respective meanings given
them in the Resolution, a copy of which is attached as Exhibit A hereto and incorporated
herein by reference;

WHEREAS, the Resolution provides for an appointment by the Issuer of a

Registrar for the Bonds; and

WHEREAS, the Issuer desires to appoint, and by the Resolution and this

Registrar’s Agreement does appoint, the Registrar to act as Registrar under the Resolution

and to take certain other actions hereinafter set forth;

NOW, THEREFORE, it is agreed by and between the parties hereto as

follows:

1. Upon the execution of this Registrar’s Agreement by the Issuer and

the Registrar and during the term hereof, the Registrar does accept and shall have and

carry out the powers and duties of Registrar for the Bonds, all as set forth in the

Resolution, such duties including, among other things, the duties to authenticate, register
and deliver Bonds upon original issuance and when properly presented for exchange or

transfer, and shall do so in accordance with any rules and regulations promulgated by the

United States Treasury Department or by the Municipal Securities Rulemaking Board or

similar regulatory bodies as the Issuer advises it of and with generally accepted industry
standards.

{C124865 1. 1)



2. The Registrar agrees to furnish the Issuer with appropriate records of

all transactions carried out by it as Registrar and to furnish the Issuer with the names and

specimen signatures of the Registrar’s authorized officers for the purposes of acting as the

Registrar and with such other information and reports as the Issuer may from time to time

reasonably require.

3. The Registrar shall have no responsibility or liability for any action

taken by it at the specific direction of the Issuer.

4. As compensation for acting as Registrar pursuant to this Registrar’s
Agreement, the Issuer hereby agrees to pay to the Registrar the compensation heretofore

agreed by the parties and set forth in the attached invoice.

5. It is intended that this Registrar’s Agreement shall carry out and

implement provisions of the Resolution with respect to the Registrar. In the event of any
conflict between the terms of this Registrar’s Agreement and the Resolution, the terms of

the Resolution shall govern.

6. The Issuer and the Registrar each warrants and represents that it is

duly authorized and empowered to execute and enter into this Registrar’s Agreement and

that neither such execution nor the performance of its duties hereunder or under the

Resolution will violate any order, decree or agreement to which it is a party or by which

it is bound.

7. This Registrar’s Agreement may be terminated by either party upon
60 days’ written notice sent by registered or certified mail to the other party, at the

following respective address:

ISSUER

Logan County Public Service District

P.O. Box 506

Logan, WV 25601

Attention: Chairperson

REGISTRAR

United Bank, Inc.

500 Virginia Street East

Charleston, WV 25301

Attention: Corporate Trust Department

The Issuer and the Registrar shall notify the other in writing of any change
of address.

{C124865 1. 1)



8. The Registrar is hereby requested and authorized to authenticate,
register and deliver the Bonds in accordance with the Resolution.

IN WITNESS WHEREOF, the parties hereto have respectively caused this

Registrar’s Agreement to be signed in their names and on their behalf, all as of the date

first written above.

LOGAN COUNTY PUBLIC SERVICE DISTRICT

Chairperson

UNITED B
,
INC.

Au on~d Officer

{C124865 1.1)



EXHIBIT A

See Bond Resolution (Tab No. 10)

See Supplemental Resolution (Tab No. 11)

12 10/3 32
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LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.10

WATER REVENUE BONDS (NORTh FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF REGISTRATION OF BONDS

UNITED BANK, INC., Charleston, West Virginia, as Registrar (the

“Registrar”), hereby certifies that on the date hereof, the single, fully registered Water

Revenue Bonds (North Fork Project), Series 2008 A (West Virginia Infrastructure Fund),
of Logan County Public Service District (the “Issuer”), dated July 16, 2008, in the

principal amount of $1,700,000, numbered AR-i, was registered as to principal only, in

the name of “West Virginia Water Development Authority” in the books of the Issuer

kept for that purpose at our office, by a duly authorized officer on behalf of the Registrar.

WITNESS my signature on this 16th day of July, 2008.

UNITED
, INC., as Registrar

1rü~
Au’tho#ed Officer

12 10/332
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LOGAN COUNTY PUBLIC SERVICE DISTRICT 3.11

WATER REVENUE BONDS (NORTH FORK PROJECT), SERIES 2008 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

ACCEPTANCE OF APPOINTMENT AS DEPOSITORY BANK

LOGAN BANK AND TRUST, Logan, West Virginia, hereby accepts

appointment as Depository Bank for the Series 2008 A Bonds Construction Trust Fund

and the Renewal and Replacement Fund (collectively, the “Funds”) in connection with a

Bond Resolution and a Supplemental Resolution adopted by Logan County Public

Service District (the “Issuer”) on July 16, 2008 (collectively, the “Resolution”),
authorizing the issuance of the Issuer’s Water Revenue Bonds (North Fork Project),
Series 2008 A (West Virginia Infrastructure Fund), in the aggregate principal amount of

$1,700,000, dated July 16, 2008, and agrees to serve as Depository Bank for the Funds,
all as set forth in the Resolution.

WITNESS my signature on this 16th day of July, 2008.

LOGAN BANK AND TRUST

—/
Authorized Officer

1210/332

(C 1248654. 1)



WEST VIRGINIA MUNICIPAL BOND COMMISSION

Suite 500

8 Capitol Street, Charleston, WV 25301

304) 558-3971

3.12

NEW ISSUE REPORT FORM

Date of Report: July 16, 2008

ISSUE: Logan County Public Service District Water Revenue Bonds (North Fork Project), Series 2008 A

(West Virginia Infrastructure Fund)

ADDRESS: P.O. Box 506. Logan. WV 25601 COUNTY: Logan

PURPOSE OF ISSUE: New Money ~

Refunding
____

Refunds issue(s) dated:

ISSUE DATE: July 16, 2008

ISSUE AMOUNT: $1,700,000
1st DEBT SERVICE DUE: March 1, 2010

1st DEBT SERVICE AMOUNT: $11,039

CLOSING DATE: July 16, 2008

RATE: 0%

1st PRINCIPAL DUE: March 1,2010

PAYING AGENT: Municipal Bond Commission

OTHER: WV Infrastructure & Jobs Development Council

_________________________Contact Person: Jeff Brady

____________________________________Function: Executive Director

_________________________________Phone: ( 558-4607

DEPOSITS TO MBC AT CLOSE: ___________Accrued Interest: $___________________
____________________________________________Capitalized Interest: $_______________________
By

—

Wire ______________Reserve Account: $_______________________
Check ______________Other: _____________$

REFUNDS & TRANSFERS BY MBC AT CLOSE:

By _____Wire ________To Escrow Trustee: $______________________
________Check ________To Issuer: $_______________________
________lOT _______To Cons. Invest. Fund $_____________________

To Other: $______________________

NOTES:_______________________________________________

FOR MUNICIPAL BOND COMMISSION USE ONLY:

Documents Required:
Transfers Required:

1210/332

BOND COUNSEL: Jackson Kelly PLLC UNDERWRITERS COUNSEL:

Contact Person: Samme L. Gee, Esquire Contact Person:
_________

Phone: ( Phone
______________

CLOSING BANK: Logan Bank and Trust

Contact Person: Bart Willis

Phone: (304) 752-1166

ESCROW TRUSTEE:

Contact Person:

Phone:

KNOWLEDGEABLE ISSUER CONTACT:

Contact Person: Rick Roberts

Position: Managing Engineer

Phone: (304) 946-2641

E-Mail: rii’Ir(~T CPSD corn

(C 1248660. 1)



304 946 2645 LOGAN COUNTY PSD LOGAN COUNTY PSD 11:41:57 am. 06-1 6-2008 2/2

PWSID: WV3302350

State of West Virginia
OFFICE OF ENVIRONMENTAL HEALTH SERVICES

CAPITOL and WASHINGTON STREETS I DAVIS SQUARE, SUITE 200 CHARLESTON, WEST VIRGiNIA 25301

TELEPHONE 304-558-2981

PERMIT

(Water)
PROJECT: North Fork Water Line Extension PERMIT NO.: 17,415

LOCATION: Banco to Estep COUNTY: Logan & Boone DATE: 3-2-2007

THIS IS TO CERTIFY that after reviewing plans, specifications, application forms, and other essential information that

Logan County Public Service District

P. 0. Box 506

Logan, West Virginia 25601

is hereby granted approval to: install approximately 77 LF of 10”, 26,833 LF of 8”, 20,085 LF of 6” and 4,116
LF of 2” waterline; one (1) 100 G.P.M. duplex water booster station; one (1) 154,000 gallon water storage tank

and all necessary valves, controls and appurtenances. The 154,000 gallon water storage tank will be initially
operated at less than full capacity due to insufficient daily demand which could lead to water quality problems.

Facilities arc to initially serve 235 customers along County Routes 2, 2/6, 2/7, 8/1, 18/2 and 18/3 in the Logan
County Public Service District.

Note: This permit is contingent upon: I) All new water line and the new water storage tank being
disinfected, flushed and bacterlologically tested, prior to use; and 2) Enclosing the new 154,000
gallon water storage tank with a minimum six (6) feet high fence with a locking gate.

The Environmental Engineering Division of the OEHS-St. Albans District Office, (304) 722-0611, is to be

notified when construction begins.

Validity of this permit is contingent upon conformity with plans, specifications, application forms, and other information

submitted to the West Virginia Bureau for Public Health.

FOR THE DIRECTOR

~/
William S. Herold, Jr., P~E, A~istant Manager
Infrastructure and Capacity’1~evelopment
Environmental Engineering Division

WSI-I:ernt

pc: Stafford Consultants, Inc.

James W. Ellars, P.E., PSC

Amy Swann, PSC

Logan County Health Departmcnt
Boone County Health Department
OEHS-EED St. Albans District Office



PRODUCER (304)375-4900 FAX (304) 375-2162

Bill Bailey Insurance Agency

701 Highi and Avenue

P. 0. Box 246

Will iamstown, WV 26187

TIUS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION

ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE

HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR

ALTER THE COVERMSE AFFORDED BY THE POLICIES BELOW.

INSURERS AFFORDING COVERAGE NAIC #

INSURED Logan County P50

P.O. Box 506

Logan, WV 25601

INSURERA: American Alternative Insurance
—

INSURERS

INSURERC

INSURER D

INSIJRER 1.

COVERAGES

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING

ANY REQUIREMENT. TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR

MAY PERTAIN. THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS. EXCLUSIONS AND CONDITIONS OF SUCH

POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

TYPE OA INSURANCE
‘rn ~

GENERAL UASIUTY

X COMMERCLAL GENERAL LIABIUTY

OCCUR

A

1 C~AIS MADE

DENL AGGREGATE LIMIT APPLIES PER

-i~ri ~& ii

POUCY NUMBER

SP9153917

POUCY EPPECTIVE
flAIR ~MMIDWYYJ
03/29/2008

POUCY EXPIRATION
flAIR ~&MR)GIYY)

03/29/2009

—

UNITS_______________
EACHOCCURRENGE $ 1,000,001
DAMAGE It) RENTED

PRcMAFR~lRR~ 1,000,001
MED EXP(A~yoneperson) $ 10,001
PERSONALEADVINJURY S 1,000,00
GENERAL AGGREGATE $ 3,000,001
PRODUCTS - COMP/OP .AGG S 3 ,000 ,00

AUTOMOBILE UABIUTY

ANY AUTO

ALL OWNED AUTOS
—

SCHEDULED AUTOS

HIRED AUTOS

NON-OWNED AUTOS

—

COMBINED SINGLE UMI~

lEa acc~dent)

BODILY INJURY
lPerp~c~on)

BODILY INJURY
IPer scc4dent)

PROPERTY DAMAGE
(Per acc,E~1I)

GARAGE UAB(UTY

—-

-~ ANY AUTO

03/29/2008

AUTO ONLY . EA ACCIDENT S

OTHER THAN
EA ACC

AUTO ONLY:
AGG

8

S

EXCESS1UMBRELLA UASIUTY

II] OCCUR ]CI.AIMS MADE

A

— —

~ DEDUCTIBLE

SX92 51386 03/29/2009 EACH OCCURRENCE

AGGREGATE

$ 1,000, 00~

$ 1 ,000,00I

—— T —-

WORKERS COMPENSATION tUB)

EUPLOYERS LIABIUTY

ANY PROPRTORIPARNERJEXECU11VE
OFFICEPJMEMBER EXCLUDED?

II yes. d Acc~be u~’de~
SPECIAL p~iovisop~s~

-

I wC STATU- I jon-
UMnS I IER

E.L. EACH ACCIDENT S

SE L. DISEASE - EA EMPLOVE1

EL. DISEASE POLICY LIMIT S

PThER

A
rime & Fidelity

SP9153917 03/29/2008 03/29/2009 En~1oyee Theft $100,000
Deductible $500

DESCRIPTiON OF OPERATIONS I LOCATIONS? VEHICLES I EXCLUSIONS ADDED BY ENDORSEMENT I SPECIAL PRCWISIONS

roperty coverage from policy 5P9153917 extends property coverage for the North Fork Water Project

:ert-ificate holder listed below is named as Additional Insured for policy 5P91539]? -in regards
:o the North Fork Water Project

CERTIFICATE HOlDER CANCELLATION

WV Water Devel opmen t Authority
180 Association Drive

Charleston, WV 25311

SHOULD ANY OF ThE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE

EXPIRATION DATE ThEREOF, THE ISSUING INSURER VBLL ENDEAVOR TO MAIL

30 DAYS WRITTEN NOTiCE TO THE CERTiFICATE HOLDER NAMED TO THE LEFT,

S TO MAIL SUCH NOTICE SHALL IMPOSE NO OBLiGATiON OR LiABIliTY

OFANYKI

AGQRPM CERTIFICATE OF LIABILiTY INSURANCE
I

ACORD 25 ~20O1J08) ©A~ORD ~‘ORPORAT1ON 1988



‘~Test’\T1rg1n1?. West Virginia Development Office

USA

April 12, 2007

Mr. Rick Roberts

Managing Engineer
Logan County Public Service District

Post Office Box 506

Logan, West Virginia 25601

Dear Mr. Roberts:

Congratulations on the approval of an Appalachian Regional Commission (ARC) grant of

$1,000,000 for the North Fork/Big Creek Water Project program submitted by the Logan County
Public Service District. A copy of the approval letter and official ARC project description are

enclosed. Please keep this information with your project files.

Should there be a need for any changes in the scope of the project or project funding, a

request should be made to the West Virginia Development Office.

Please be aware that ARC funds are considered to be the last source of funding
committed to a project. Should there be a cost underrun, the funds not used are considered

ARC funds and would be returned to the Commission.

If you should have any questions, please feel free to contact me at 304-558-2234.

Sincerely,

~\\James E. Bush

Community Development Representative

RHG:wsh

Enclosures

cc: Jana Lowery, USDA
Debbie Legg, WVDO

~°OO Kano,,H Bcu~~vard, Ec3~. Charie~cn, ‘A’V 25305-0311 (304) 558-2234 ~wwwvdoorg
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A New Vision
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April 5, 2007

The Honorable Joe Manchin, ifi

Governor of West Virginia
State Capitol, Building 1

Charleston, West Virginia 25305

Dear Governor Manchin:

Re: North Fork/Big Creek Water

(WV-I 5 390-07)

Enclosed is a copy ofthe Appalachian Regional Commission’s approval ofa grant for the referenced

project dated April 3, 2007.

Appalachian Regional Commission funds in the amount of $1,000,000 have been made available

to the Acting Administrator, Rural Utilities Service, U.S. Department of Agriculture.

A copy of the approval is enclosed.

Sincerely yours,

~k.

THOMAS M. HUNTER

Executive Director

Enclosure

cc: State Alternate

1666 CONNECTICUT AVENUE, NW, SUITE 700 WASHINGTON, DC 20009.1060 (202) 884-7799 ~AX (202) 884-7691 www.arc.gov

Alabama Kentucky Mississippi North Carolina Pennsylvania Tennessee West Virginia

Georgia Maryland New York Ohio South Carolina Virginia



A Proud Fast,

A New Vision

To: Anne B. Pope, Federal Co-Chair

Subject: North Fork/Big Creek Water

WV-15390-214-07

Grantee: Logan County Public Service District

Logan, West Virginia

County: Distressed: Logan
At Risk: Boone

Basic.
Rural Development

Agency:

Goal: ARC Goal 3, Objective 2. State Strategy 3.2.1: Assist community and regional sewage

disposal projects that will address serious health! environmental compliance problems or

support private investment leading to job creation or retention, or community
revitalization.

Purpose: To address public health concerns by extending water service to homes and businesses in

Boone and Logan Counties.

Funding: ARC $ l,000,000(AD) 37%

Local 1,700,000
.

63%

Total $ 2,700,000 100%

Local = IJDC loan,

Description
The Logan County Public Service District (PSD) has requested assistance for waterline extensions

to homes and businesses. The project serves an area near ADHS Corridor G where on-site water

supplies are of poor quality. Construcion will include 9.2 miles of water line and a 154,000-gallon
water storage tank.

.

Rationale/Benefits:
-

• Homes and businesses in areas north of Corridor G do not have access to public water service.

Residents complain of water that smells and tastes bad, stains clothes and appliances, and is unfit for

cooking and drinking. Many wells are unreliable because they often go dry.
• Corridor G has improved access to the area, but public water service is needed to support
residential and commercial development opportunities.
• The project will allow future interconnections with water providers in adjoining counties,

expanding an efficient regional system.

1666 CONNECTICUT AVENUE, NW, SUtTE 700 WASHINGTON, DC 20009.1068 (202) 884.7799 FAX (202) 804-7591 www~arc.gov

Alabama Kentucky Mississippi North Carolina Pennsylvania Tennessee West Virginia

Georgia Maryland New York Ohio .S’ôut/,~

APPALACHIAN

RE G I alMA I.

CO M M 15810 ?.I



North Fork/Big Creek Water

WV-15390-214-07

Performance Measurements:

Outputs
• 9.2 miles (48,750 LF) water line and one 154,000-gallon water storage tank.

Outcomes

• 208 households and 21 businesses served; future development opportunity.

This project will have a primary impact on distressed areas. The project is consistent with the ARC

Act and Code and is recommended for funding.

RECOMMENDED:

~.

Thomas M. Hunter

Executive Director



USDA ~
Development

United States Department of Agriculture
Rural Development

West Virginia State Office

March 25, 2008

James~Chairman

Logaj)..County Public Service District

P.O~Box 506

/Cogan, WV 25601

Dear Mr. Jeffrey:

This letter, with Attachments 1 through 12 and enclosures, establishes conditions which must be

understood and agreed to by you before further consideration may be given to your application.
The ARC grant will be administered on behalf of the Rural Utilities Service (RUS) by the State

and Area staff of USDA, Rural Development. Any changes in project cost, source of funds,

scope of services, or any other significant changes in the project or applicant must be reported to

and approved by USDA, Rural Development, by written amendment to this letter. Any changes
not approved by Rural Development shall be cause for discontinuing processing of the

application.

The docket may be completed on the basis of an ARC grant in the amount of $1,000,000, ‘and

other funding in the amount of $1,700,000, for a total project cost of $2,700,000. The other

funding is planned in the form of a loan from the West Virginia Infrastructure and Jobs

Development Council.

Extra copies of this letter are being provided for use by your engineer, attorney, bond counsel,

and accountant. The enclosures and attachments listed below are attached to the copies as noted.

Enclosed are the following:

Attachment No. 1 - Project Construction Budget (All Copies)
Attachment No. 2 - ARC Grant Processing Checklist (All Copies)
Attachment No. 3 - RUS Instruction 1780, Subparts A and B (Applicant Copy)
Attachment No. 4 - RUS Instruction 1780, Subpart C (Engineer Copy)
Attachment No. 5 - RUS Instruction 1780, Subpart D (Attorney Copy)
Attachment No. 6 - RUS Supplemental General Conditions (Engineer Copy)
Attachment No. 7 - RUS Bulletin 1780-26, “Guidance for the Use ‘of EJCDC

Standard Documenta on Water and Waste Projecta with RUS Financial Assistance”

Attachment No. 8 - Government Auditing Standards (Revision 2007) (Accountant

Copy)
Attachment No. 9 - RUS Bulletin 1780-30, “Water Programs Audit Guide and

Compliance Supplement”

Federal Building • 75 High Street • Suite 320 • Morgantown, WV 26705-7500

Phone: (304) 284.4860 OR 1-800-29~-8228 • Fa,c (304) 284-4893 • TDD: (304) 284-4836

Web: http://www.rurdev.usda.gov/wv

Committed to the future of rural communities.

“USDA is an equal opportunity provider, employer and lender.”

To file a complaint of discrimination write USDA, Director, Office of Civil Rights, 1400 Independence Avenue, SW.,

Washington, DC 20250-9410 or call (800)795-3272 (voice) or (202) 720-6382 (TDD).



Attachment No. 10 - RUS Bulletin 1780-3 1, “Water Programs Compliance Supplement for

0MB Circular A-133 Audits”

Attachment No. 11 - Labor Standards Provisions (Engineer Copy)
Attachment No. 12 - Various other RD Forms as identified on Attachment No. 2

The conditions referred to above are as follows:

1. Accounting Services — It will be necessary for you to obtain the services of a qualified a

accountant. Prior to the advertisement of bids, your accountant must certify that the

accounts and records as required by your bond resolution have been established and are

operational.

RUS regulations (Attachment No. 3) outline requirements for the submission

of management reports and audits. Appropriate state statutes place certain audit

requirements on your PSD. The attached booklets, “Government Auditing
Standards (Revised 2007)” (Attachment No. 8), and RUS Bulletins 1780-30

1780-31 (Attachment Nos. 9 and 10) outline audit requirements.

You are reminded that certain provisions of the Office of Management and Budget
expends $500,000 or more in federal funds in any one fiscal year. You must enter

into an agreement annually with an accountant (or the State Tax Department) to

perform the audit. The agreement must be in accordance with the requirements of

the State Tax Commissioner of West Virginia. Compensation for preparation of

the A-133 audit or your annual audit are not included in project funds and should

be paid from the operational revenues generated from your system operation.

2. Facility Control - Prior to advertisement for construction bids, you must furnish

satisfactory evidence that you have or can obtain adequate continuous and valid

control over the lands and rights needed for the project. Such evidence must be in

the following form:

a. A right-of-way map showing clearly the location of all lands and rights needed

for the project. The map must designate public and private lands and rights and

the appropriate legal ownership thereof.

b. A copy of deeds, contracts or options for any lands needed other than rights-of

way, along with a preliminary title opinion covering such lands. Form

RD 1927-9, “Preliminary Title Opinion” may be used. In the case of your

existing system or where the PSD already acquired real property (land or

facilities), a preliminary title opinion(s) concerning all such property(s) will be

provided.

c. A narrative opinion from your attorney concerning all permits, certifications

and other items necessa~ to show that all 1e~aI ~qui~ments ca~ be thet a~d

stating how they will be met. This narrative should also identify any

condemnation proceedings that are anticipated and state how they will be

handled.

d. A certification and legal opinion relative to title to rights-of-way and easements. Form

RD 442-22. “Opinion of Counsel Relative to Rights-of-Way,” may be used. This form

may contain a few exceptions such as properties that must be condemned; however, prior

2



to the start of construction or closing, whichever occurs first, a new Form RD 442-22,

must be provided which does not provide for any exceptions.

e. On the day of closing, the PSD’s attorney must furnish final title opinions on all land(s)

being acquired. Form RD 1927-10, “Final Title Opinion” may be used. In the case of

your existing system or where the PSD has already acquired real property(s) (land or

facilities), the PSD’s attorney will provide a separate final title opinion(s) covering
such property(s) on the day of closing.

3. Permits - Copies of all permits needed for the project must be provided for review prior to

advertisement for construction bids. Such permits will include but are not limited to the

following:

- West Virginia Department of Highways
- State Department of Health

- Department of Environmental Protection

- Corps of Engineers
- Public Land Corporation

4. Public Service Commission Approvals and Rates - You must determine that the Certificate

of Convenience and Necessity which you now have from the Public Service Commission of

West Virginia is adequate to cover the entire area to be served by the proposed system. If it

is not adequate, a new certificate must be obtained and a copy provided for RUS. If it is

determined the PSD’ s present certificate is adequate, written evidence of that fact must be

provided to RUS.

5. Insurance and Bonding Requirements - Prior to closing or start of construction, whichever

occurs first, you must acquire the types of insurance and bond coverage shown below. The

use of deductibles may be allowed providing you have the financial resources to cover

potential claims requiring payment of the deductible. RD strongly recommends that you

have your engineer, attorney, and insurance provider(s) review proposed types and amounts

of coverage, including any exclusions and deductible provisions. It is your responsibility
and not that of RD to assure that adequate insurance and fidelity or employee dishonesty
bond coverage is maintained.

a. General Liability Insurance — This should include vehicular coverage.

b. Workers’ Compensation - In accordance with appropriate State laws.

c. Position Fidelity Bond(s - All positions occupied by persons entrusted with

the receipt and/or disbursement of funds must be bonded. As a good business

practice you will probably wish to have each position bonded in an amount

equal to the maximum amount of funds to be under the control of that position
at any one time. During the construction phase of your project, this maximum amöun~

will be much greater than normal; therefore, it is our recommendation that you

temporarily increase your coverage to the estimated highest monthly construction

drawdown. Once construction is complete, you may decrease the amount of your

coverage. Please note that the cost of the temporary increase in coverage is an eligible
project cost.

3



d. National Flood Insurance - In addition to meeting the requirements for the type of

assistance requested, the following requirements must be met for financial assistance for

acquisition and/or construction in designated special flood or mudslide prone areas:

(1) If flood insurance is available, you must purchase a flood insurance policy at the time

of closing.

(2) Applicants whose buildings, machinery or equipment are to be located in a

community which has been notified as having special flood or mudslide prone areas

will not receive financial assistance where flood insurance is not available.

e. Real Property Insurance - Prior to the acceptance of the facility from the contractor(s),

you must obtain real property insurance (fire and extended coverage) on all above-

ground structures, to include machinery and equipment housed therein. This does not

apply to water reservoirs, standpipes, elevated tanks or noncombustible materials used

in treatment plants, clearwells, filters and the like.

6. Environmental Requirements —

a. Mitigation — Negative environmental impacts of the projects will be minimal.

Unavoidable adverse impacts such as erosion and sedimentation will be minimized

through the use of silt fences, straw bales, and other available technologies. Disturbed

areas will be graded, seeded and mulched as soon as practical alter construction. Dust,

mud and other conditions will be minimized by regularly sweeping and damping
roadways. Noise pollution will be controlled as much as possible through the proper

operation and maintenance of equipment and scheduling of work. Mitigation is required
where the floodplain areas are disturbed. Water service lines will be buried and

supported appropriately at stream crossings, etc. Stream banks and drainage basin

contours will be returned to their nearest contour so as not to disturb flow characteristics

of the area. Revegetation will include appropriate nparian-type species to minimize

siltation and erosion effects. The construction contractor will be responsible for

mitigation during construction and the one year warranty period. The consulting
engineer and district personnel will monitor mitigation activities.

b. Project Modifications — The project as proposed has been evaluated to be consistent with

all applicable environmental requirements. if the project or any project element deviates

from or is modified from the original approved project, additional environmental review

may be required.

7. Contract Documents. Final Plans and Specifications -

a. The contract documents should consist of the following:

(1) EJCDC Document No. C-521, 2002 Edition, “Standard Form of Agreement between

Owner and Contractor on the Basis of Stipulated Price” and EJCDC Document No.

C-7 10, 2002 Edition “Standard General Conditions of the Construction Contract —

Funding Agency Edition” and Attachments. The EJCDC document is issued under

copyright and cannot be provided by RUS.

(2) “RUS Supplemental General Conditions.”

4



(3) RUS Bulletin 1780-26, “Guidance for the Use of EJCDC Standard Documents on

Water and Waste Projects with RUS Financial Assistance”(Attachment No. 7).

(4) “Labor Standards Provisions” - Title 29, Subtitle A, Part 5, Section 5.5, Contract

Provisions and Related Matters. One copy of this item is attached hereto

(Attachment No. 11). Additional copies must be reproduced by the engineer.

b. The contract documents must provide, as a minimum, the following insurance:

(1) Liability Insurance - Personal Liability - $500,000; Property Damage - $200,000 —

$200,000. This coverage must include indemnification of the PSD and its engineer.
EJCDC Document C-7 10, “Standard General Conditions of the Construction

Contract” (Funding Agency Edition) and Exhibit G to RUS Bulletin 1780-26,

“Supplementary Conditions” both suggest certain limits of liability for insurance

coverage. Those limits should be considered as minimum requirements only. It is

recommended you consider increasing the given limits of liability after analyzing your

specific needs.

(2) Builder’s Risk Insurance - On all structures and mechanical and electrical equipment
in place or stored on the site to the full insurable value thereof.

(3) Workers’ Compensation - In accordance with applicable State laws.

c. The contract documents and final plans and specifications must be submitted to RUS for

approval.

d. The project must be designed in compliance with Section 504 of the Rehabilitation Act

of 1973.

8. State Prevailing Wage Law — You should ensure that all requirements of Article 5A of the

West Virginia State Prevailing Wage Law, “Wages for Construction of Public

Improvements” are met during construction.

9. Disbursement of Funds - The ARC grant funds will be advanced as they are needed in the

amount(s) necessary to cover the proportionate share of any disbursements required of your

PSD, over 30 day periods. Funds will be disbursed by electronic transfer of funds.

Any ARC grant funds not disbursed immediately upon receipt must be deposited in an

interest bearing account except as follows:

a. Federal grant awards (includes all federal funding sources) are less than $120,000 per

year.

b. The best available interest bearing account would not be expected to earn in excess of

the following:

Public Bodies — Interest earned on grant funds in excess of $100 per year will be

submitted to RUS at least quarterly as required in 7 CFR 3016.

c. The depository would require a minimum balance so high that it would not be feasible.

5



The PSD must assure that all project funds are expended only for the eligible items included

in the final project budget or as may be later approved by RD.

10. Other Funds - Prior to advertisement for construction bids, you must provide
evidence showing the approval of the other funds. Prior to award of the contract(s)
to the contractor(s), you must provide evidence that the “other” funds are available

for expenditure. This evidence should consist of at least a letter from the West Virginia
Infrastructure and Jobs Development Council stating the funds are available for expenditure.

11. At a properly called meeting, you must adopt and properly execute the following
forms, and minutes showing the adoption must be provided:

Form RD 1940-1 - “Request for Obligation of Funds”

RUS Bulletin 1780-12 - “Water or Waste System ARC Grant Agreement”
Form RD 400-1 - “Equal Opportunity Agreement”
Form RD 400-4 - “Assurance Agreement”
Form AD 1047 - “Certification Regarding Debarment - Primary”
Form AD 1049 - “Certification Regarding Drug-Free Workplace”
Form RD 19 10-11 - “Applicant Certification, Federal Collection Policies”

FmHA Instruction 1940-Q, Exhibit A-i, “Certification for Contracts, Grants and

Loans”

Form RD 1942-46, “Letter of Intent to Meet Conditions”

12. The enclosed Water and Waste Processing Checklist for ARC grants (Attachment
No. 2) outlines the items needed to complete the grant docket. All the items listed

must be included in the grant docket when it is forwarded to the USDA - Rural

Development State Office with a request for closing instructions to be issued.

13. Upon receipt of the grant docket, which contains all the items required above, RD

may authorize you to advertise the project for construction bids. Such advertisement

must be in accordance with appropriate State statutes. Immediately after bid opening
you must provide RD with (a) a bid tabulation, (b) recommendations from you and

your engineer as to the acceptability of the bids received, and (c) your

recommendations for contract awards. If all parties then agree the construction bids

received are acceptable, it is determined that adequate funds are available to cover

the total facility costs, and that all the administrative conditions of grant approval
have been satisfied, closing instructions will be issued. The closing instructions,

a copy of which will be forwarded to you, will set forth any further requirements that

must be met before the grant can be closed.

When all parties agree that the closing requirements can be met, a mutually
acceptable date for the grant closing will be scheduled.

After providing for all authorized costs, any remaining project funds will be considered to be

ARC grant funds and refunded to RD.

If the conditions set forth in this letter are not met within twelve (12) months from the date

hereof, RD reserves the right to discontinue processing of the application. In the event the project
has not advanced to the point of loan closing within the six-month period and it is determined the
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PSD still wishes to proceed, it will be necessary that the proposed budget be reviewed again in

detail, if during that review, it is determined the budget is no longer current and/or adequate, RD

reserves the right to require that it be revised or replaced.

We believe the information herein clearly sets forth the actions which must be taken; however, if

you have any questions, please do not hesitate to contact me.

Sinceres~~
RICKIE E. RICE

State Director

Enclosures

cc: Rural Development Specialist
Beckley, WV

James A. Walker, Esquire
P.O. Box 358

Logan, WV 25601

James R. Bolton, P.E.

Stafford Consultants, Inc.

P.O. Box 5849

Princeton, WV 24740

Jackson Kelly

/A~torneYs at Law

V P.O. Box 553

Charleston, WV 25322

7



Attachment No. 1 to Letter of Conditions

For: Logan County PSD

Date: March 25, 2008

Project Construction Budget

WVIJDC

PROJECT COST LOAN ARC GRANT TOTAL

CONSTRUCTION $ 1,345,000 $ 1,000,000 $ 2,345,000
LAND & RIGHTS $ 20,000 $ 20,000
LEGAL FEES $ 35,000 $ 35,000
BOND COUNSEL $ 25,000 $ 25,000
ACCOUNTING $ 5,000 $ 5,000

ENGINEERING FEES $ 201,100 $ 201,100
Basic - $ 99,000

Insp. - $ 80,000

Special - 22,100
ADMINISTRATION $ 10,000 $ 10,000

PERMITS & POWER $ 28,000 $ 28,000
PROJECT CONTG. $ 30,900 $ 30,900

TOTAL $ 1,700,000 $ 1,000,000 $ 2,700,000



Logan County Public Setvice District

OPERATING BUDGET

OPERATING INCOME

Metered Sales $4,088,198
Penalties

Other Income $ -

Reconnect Fees

TOTAL OPERATING INCOME $ 4,088,198

NON OPERATING INCOME

Interest income

TOTAL NON OPERATING INCOME $ -

TOTAL INCOME $ 4,088,198

EXPENSES

O&M $2,340,580
Taxes $ 58,851
TOTAL EXPENSES $ 2,399,431

INCOME AVAILABLE FOR D/S (A) $ 1,688,767

DEBT SERVICE

Existing Bond P & 1(B) $1,373,638

Proposed Bond P&I(B) $ 25,000

TOTAL DEBT SERVICE $ 1,398,638

DEBT SERVICE RESERVE

Debt Service Reserve* $ 206,512

TOTAL DEBT SERVICE RESERVE $ 206,512

SURPLUS (DEFICIT) $ 83,617

DEBT COVERAGE (A/B) $ 1.21

*proposed bond based on WVIJDC loans of $1,700,000



Attachment No. 2 to Letter of Conditions

For: Logan County PSD

(North Fork Water Project - ARC Grant)

UNITED STATES DEPARTMENT OF AGRICULTURE

RURAL UTILITIES SERVICE

ARC Grant Processing Checklist

Form Document Number Procedure Provided Target Date File

Number or Action Needed Reference ~y Date Received Position

SF 424.2 Application
for Federal

Assistance 3

Bulletin

1780-22

EJCDC No.

510-FA

1780.31(b) Applicant Have 3

DUNS Number 1 Applicant Have 3

CAlVAS CPAP

Number 1 RUS Have Form

Public Notice

of Intent to

File App.! 1780.19(a)
Env. Notice 3 1794 Applicant Have 3

Applicant

Eligibility
Certification!

Other Credit

Certification 1 1780.33(d) Applicant Have 3

Bond Ordn.

or Resol. On

Outstanding Applicant/
Debts 1 1780.33(e) Attorney Have 5

Bonds or Notes

Outstanding Applicant!
Debt 1 1780.33(e) Attorney Have 2

Audit for last

year of Applicant’
operation 1 1780.33(e) Accountant Have 1

Staff Review

Financial

Statements 1 S.I. 1780.2 RUS Have 1

Agreement
between Owner Applicant!
& Engineer 3 1780.39(b) Engineer Have 6
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Form Document Number Procedure Provided Target Date File

Number or Action Needed Reference ~y Q~ Received Position

RUS Legal Legal Services

Services Agreement

Agreement with Local

Attorney

Bulletins

1780-2

1780-3

1780.39 Applicant!
(b)(2) Attorney

Site Visit

3
....

S.l. 1780-2 RUS

Have 5

3

Processing
Conference 1 1780.39(a) RUS 3

Environmental

Report 2 1794 Applicant Have 3

Environmental RUS/

Assessment 2 1794 Engineer Have 3

FONSI/ Exhibit 1

Evidence of RUS 1794 RUS/

Publication 1 News Ad Applicant 3

Preliminary

Engineering
Report 2 1780.33(c) Engineer Have 6

Staff Engineer
PER Review 1 1780.33(c) RUS 3

Statement

reporting the

total number

of øotential Applicant!
users 1780.33(c) Engineer Have 8

Rate Tariff 2 1780.33 Applicant Have 8

Applicant’s
.

IRS Tax

Number(TIN) 1 1780.33(g) Applicant Have 3

Documentation on

Service Area 1 1780.11 RUS Have 3

Letter of 1780.41

Conditions 7 (a)(5) RUS Have 3

Certification

Regarding
Drug-Free
Workplace 1 1780.33(h) Applicant 5

AD 1049
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Form Document Number Procedure Provided Target Date File

Number or Action Needed Reference ~y Received Position

Exhibit

A/A-i

CPAP

Form

RD

1940-i

Bulletin

1780-12

RD

1942-46

RD

1910-11

RD

400-1

RD

400-4

Minutes Adopting
Drug-Free
Workplace
Proqram

AD 1047

Certifications

Regarding
Lobbying

1

2

LOG

1780.33(h)

Applicant

Applicant

5

2

Project
Information 2 1780.41(a) RUS Have 1

Request for

Obligation of RUS/

Funds 2 1780.41(a) Applicant 2

Association

Water or Sewer

System Grant RUS/

Agreement 2 1780.45(c) Applicant 2

Letter of Intent

to Meet 1780.41

Conditions 2 (a)(6) Applicant 3

Certification

Regarding
Debarment

(Primary) 1 1780.33(h) Applicant 5

Relationships/
Associations

with Agency
Employees 1 1780.1(f) RUS Have 3

Applicant
Certification,
Federal Collect

ion Policies 1 1780.33(h) Applicant 3

Equal
Opportunity

Agreement 1 1901-E Applicant 6

Assurance

Agreement 1 1901-E Applicant 3

Legal Services

Agreement
with Bond 1780.39 Applicantl
Counsel 1 (b)(3) Bond Counsel Have 5
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Form Document Number Procedure Provided Target Date File

Number or Action Needed Reference ~y Received Position

1780.39 Applicant!
(b)(2) Accountant1 N/A 5

Water Users

Agreement
(Copy) 1

1780.39

(c)(3) Applicant 5

Accountant’s

Certification 1 LOC

Applicant’
Accountant 3

RUS Review

of Accounting
Records 1

S.l. 1780-4

(1)(ii) RUS 3

DOH Permit 1 1780.15(d) Applicant 6

Public Land

Corp. Permit 1 1780.15(d) Applicant 6

Corps of

Engineers
Permit 1 1780.15(d) Applicant 6

Dept. of Health

Approval 1 1780.15(d) Engineer 6

Dept. of

Environmental

Protection

Permit 1 1780.15(d) Engineer 6

Contract Docu

ments, Plans

& Specifi-
cations 2 1780.61(a) Engineer

Separate
File

Agency Deter

mination on

Procurement 1 1780.70(d) RUS 6

Right-of-Way
Map 1 1780.44(g) Engineer

Separate
File

Deeds and/or

Options 1780.44.(g)
Applicant!
Attorney 5

Preliminary
Title Opinion 1

1780.44

(g)(2)

Applicant!

Attorney 5

Agreement for

Accounting
Services

RD

1927-9
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Form Document Number Procedure Provided Target Date File

Number or Action Needed Reference ~y fl~ Received Position

RD

442-22

RD

1927-10

RD

400-8

Narrative

Opinion from

Attorney

SF3881

1 1780.44(g) Attorney 5

Waiver of

Title Defects

Letter 1 1780.44(g) RUS 5

Opinion of

Counsel

Relative to 1780.44

R/Ways (g)(1) Attorney 5

Review of

Outstanding RUSt

Judgment 1 1780.7(g) Attorney 3

Evidence of

“Other

Funds” 1 1780.44(f) Applicant 2

Electronic Funds

Transfer

Payment Applicant!
Enrollment Financial

Form 1 31 CFR 208 Institution 2

PSC Applicant!
Approval 1 1780.15(b) Attorney 6

Bid

Tabulation 1 1780.61(b) Engineer 6

S/O Closing
Instructions 1 1780.44(h) AUS 5

Final Title 1780.44 Applicant!
Opinion 1 (g)(2) Attorney 5

Compliance
Review 1 1780.44(c) RUS 5

Liability
Insurance 1 1780.39(g) Applicant 7

Workers’

Compensation
Certificate 1 1780.39(g) Applicant 7

Flood Insur

ance Policy 1 1780.39(g) Applicant 7



Form Document Number Procedure Provided Target Date File

Number or Action Needed Reference Received Position

440-24 Fidelity
Bond 1 1780.39(g) Applicant 7

1924-16 Record of Pre

Construction RUS/

Conference 1 1780.76(a) Engineer 6

AD 1048 Certification

Regarding All

Debarment Appropriate
(Contractor) 1 each 1780.33(h) Vendors 5
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RUS Bulletin 1780-12

(Automated 11-97)

WATER OR WASTE SYSTEM GRANT AGREEMENT

UNITED STATES DEPARTMENT OF AGRICULTURE

RURAL UTILITIES SERVICE

THIS AGREEMENT dated March 25. 2008 between

Logan County Public Service District

a public corporation organized and operating under
___________________________________________________________

Chapter 16 Article 13A, West Virginia Code

(Authorizing Slatule)

herein called “Grantee,” and the United States of America acting through the Rural Utilities Service,

Department of Agriculture, herein called “Grantor,” WITNESSETH:

WHEREAS

Grantee has determined to undertake a project of acquisition, construction, enlargement, or capital improvement

of a (water) (sewer) system to serve the area under jurisdiction at an estimated cost of $2,700,000

and has duly authorized the undertaking of such project.

Grantee is able to finance not more than $1,700,000 of the development cost through revenues,

charges, taxes or assessments, or funds otherwise available to Grantee resulting in a reasonable user charge.

Said sum of $1,700,000 has been committed to and by Grantee for such project

development costs.

Grantor has agreed to grant the Grantee a sum not to exceed $1,000,000 or
__________

of said development costs, whichever is the lesser, subject to the terms and conditions established by the Grantor.

Provided, however, that the proportionate share of any grant funds actually advanced and not needed for grant

purposes shall be returned immediately to the Grantor. The Grantor may terminate the grant in whole, or in part,

at any time before the date of completion, whenever it is determined that the Grantee has failed to comply with

the conditions of the grant.

As a condition of this grant agreement, the Grantee assures and certifies that it is in complianae with and will

comply in the course of the agreement with all applicable laws, regulations, Executive orders and other generally

applicable requirements, including those set out in 7 CFR 3015.205(b), which hereby are incorporated into this

agreement by reference, and such other statutory provisions as are specifically set forth herein.

NOW, THEREFORE, In consideration of said grant by Grantor to Grantee, to be made pursuant to

* ~~ (~J~Xthe purpose only of defraying a part not

to exceed 37.O4%percent of the development costs, as defined by applicable Rural Utilities Service

Instructions.

*The Appalachian Regional Commission of 1965, as amended

GRANTEE AGREES THAT GRANTEE WILL:

A. Cause said project to be constructed within the total sums available to it, including said grant, in

accordance with the project plans and specifications and any modifications thereof prepared by Grantee and

approved by Grantor.

Position 2
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B. Permit periodic inspection of the construction by a representative of Grantor during construction.

C. Manage, operate and maintain the system, including this project if less than the whole of said system,

continuously in an efficient and economical manner.

D. Make the services of said system available within its capacity to all persons in Grantee’s service area

without discrimination as to race, color, religion, sex, national origin, age, marital status, or physical or mental

handicap (possess capacity to enter into legal contract for services) at reasonable charges, including
assessments, taxes, or fees in accordance with a schedule of such charges,~
as approved by the West Virginia Pub1i~ Service Commission.

~as may be modified from time to time by

Grantee. The initial rate schedule must be approved by Grantor. Thereafter, Grantee may make such modifications

to the rate system as long as the rate schedule remains reasonable and nondiscriminatory.

E. Adjust its operating costs and service charges from time to time to provide for adequate operation and

maintenance, emergency repair reserves, obsolescence reserves, debt service and debt service reserves.

F. Expand its system from time to time to meet reasonably anticipated growth or service requirements in

the area within its jurisdiction.

G. Provide Grantor with such periodic reports as it may require and permit periodic inspection of its

operations by a representative of the Grantor.

H. To execute any agreements required by Grantor which Grantee is legally authorized to execute.

If any such agreement has been executed by Grantee as a result of a loan being made to Grantee by Grantor

contemporaneously with the making of this grant, another agreement of the same type need not be executed

in connection with this grant.

I. Upon any default under its representations or agreements set forth in this instrument, Grantee, at the

option and demand of Grantor, will repay to Grantor forthwith the original principal amount of the grant stated

herein above with the interest at the rate of 5 percentum per annum from the date of the default. Default by the

Grantee will constitute termination of the grant thereby causing cancellation of Federal assistance under the grant.
The provisions of this Grant Agreement may be enforced by Grantor, at its option and without regard to prior
waivers by it previous defaults of Grantee, by judicial proceedings to require specific performance of the terms of

this Grant Agreement or by such other proceedings in law or equity, in either Federal or State courts, as may be

deemed necessary by Grantor to assure compliance with the provisions of this Grant Agreement and the laws and

regulations under which this grant is made.

J. Return immediately to Grantor, as required by the regulations of Grantor, any grant funds actually
advanced and not needed by Grantee for approved purposes.

K. Use the real property including land, land improvements, structures, and appurtenances thereto, for

authorized purposes of the grant as long as needed.

1. Title to real property shall vest in the recipient subject to the condition that the Grantee shall use the

real property for the authorized purpose of the original grant as long as needed.

2. The Grantee shall obtain approval by the Grantor agency for the use of the real property in other

projects when the Grantee determines that the property is no longer needed for the original grant

purposes. Use in other projects shall be limited to those under other Federal grant programs or

programs that have purposes consistent with those authorized for support by the Grantor.

\ 1
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3. When the real property is no longer needed as provided in 1 and 2 above, the Grantee shall request

disposition instructions from the Grantor agency or its successor Federal agency. The Grantor agency

shall observe the following rules in the disposition instructions:

(a) The Grantee may be permitted to retain title after it compensates the Federal Government in

an amount computed by applying the Federal percentage of participation in the cost of the

original project to the fair market value of the property.

(b) The Grantee may be directed to sell the property under guidelines provided by the Grantor

agency. When the Grantee is authorized or required to sell the property, proper sales procedures
shall be established that provide for competition to the extent practicable and result in the highest
possible return.

Revision 1, 04/17/19981

(c) The Grantee may be directed to transfer title to the property to the Federal Government

provided that in such cases the Grantee shall be entitled to compensation computed by applying
the Grantee’s percentage of participation in the cost of the program or project to the current fair

market value of the property.

This Grant Agreement covers the following described real property (use continuation sheets as necessary).

The project consists of approximately 51,254 linear feet of 10-inch and smaller diameter water main,

one 100 gpm booster station, one 154,000 gallons water storage tank, 41 fire hydrants, valves,
individual customer meters and other related appurtenances.

L. Abide by the following conditions pertaining to equipment which is furnished by the Grantor or acquired
wholly or in part with grant funds. Equipment means tangible, non-expendable personal property having a useful

life of more than one year and an acquisition cost of $5,000 or more per unit. A Grantee may use its own definition

of equipment provided that such defmition would at least include all equipment defined above.

IRevision 1, 04/17/1998]

1. Use of equipment.

(a) The Grantee shall use the equipment in the project for which it was acquired as long as

needed. When no longer needed for the original project, the Grantee shall use the equipment in

connection with its other Federally sponsored activities, if any, in the following order of priority:

(1) Activities sponsored by the Grantor.

(2) Activities sponsored by other Federal agencies.

(b) During the time that equipment is held for use on the project for which it was acquired, the

Grantee shall make it available for use on other projects if such other use will not interfere with

the work on the project for which the equipment was originally acquired. First preference for

such other use shall be given to Grantor sponsored projects. Second preference will be given to

other Federally sponsored projects.
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2. Disposition of equipment. When the Grantee no longer needs the equipment as provided in paragraph
(a) above, the equipment may be used for other activities in accordance with the following standards:

(a) Equipment with a current per unit fair market value of less than $5,000. The Grantee may use

the equipment for other activities without reimbursement to the Federal Government or sell the

equipment and retain the proceeds.

(b) Equipment with a current per unit fair market value of $5,000 or more. The Grantee may retain

the equipment for other uses provided that compensation is made to the original Grantor agency or

its successor. The amount of compensation shall be computed by applying the percentage of

Federal participation in the cost of the original project or program to the current fair market value or

proceeds from sale of the equipment. If the Grantee has no need for the equipment and the

equipment has further use value, the Grantee shall request disposition instructions from the original
Grantor agency.

The Grantor agency shall determine whether the equipment can be used to meet the agency’s
requirements. If no requirement exists within that agency, the availability of the equipment shall be

reported, in accordance with the guidelines of the Federal Property Management Regulations
(FPMR), to the General Services Administration by the Grantor agency to determine whether a

requirement for the equipment exists in other Federal agencies. The Grantor agency shall issue

instructions to the Grantee no later than 120 days after the Grantee requests and the following
procedures shall govern:

(1) If so instructed or if disposition instructions are not issued within 120 calendar days after

the Grantee’s request, the Grantee shall sell the equipment and reimburse the Grantor

agency an amount computed by applying to the sales proceeds the percentage of Federal

participation in the cost of the original project or program. However, the Grantee shall be

permitted to deduct and retain from the Federal share ten percent of the proceeds, for

Grantee’s selling and handling expenses.

(2) lIthe Grantee is instructed to ship the equipment elsewhere the Grantee shall be

reimbursed by the benefiting Federal agency with an amount which is computed by applying
the percentage of the Grantee participation in the cost of the original grant project or program

to the current fair market value of the equipment, plus any reasonable shipping or interim

storage costs incurred.

(3) If the Grantee is instructed to otherwise dispose of the equipment, the Grantee shall be

reimbursed by the Grantor agency for such costs incurred in its disposition.

3. The Grantee’s property management standards for equipment shall also include:

(a) Records which accurately provide for: a description of the equipment; manufacturer’s serial

number or other identification number; acquisition date and cost; source of the equipment;

percentage (at the end of budget year) of Federal participation in the cost of the project for which the

equipment was acquired; location, use and condition of the equipment and the date the information

was reported; and ultimate disposition data including sales price or the method used to determine

current fair market value if the Grantee reimburses the Grantor for its share.

(b) A physical inventory of equipment shall be taken and the results reconciled with the equipment
records at least once every two years to verify the existence, current utilization, and continued need

need for the equipment.
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(c) A control system shall be in effect to insure adequate safeguards to prevent loss, damage, or

theft of the equipment. Any loss, damage, or theft of equipment shall be investigated an fully
documented.

(d) Adequate maintenance procedures shall be implemented to keep the equipment in good
condition.

(e) Proper sales procedures shall be established for unneeded equipment which would provide for

competition to the extent practicable and result in the highest possible return.

This Grant Agreement covers the following described equipment (use continuation sheets as necessary).

M. Provide Financial Management Systems which will include:

1. Accurate, current, and complete disclosure of the financial results of each grant. Financial reporting will

be on an accrual basis.

2. Records which identify adequately the source and application of funds for grant-supported activities.

Those records shall contain information pertaining to grant awards and authorizations, obligations,
unobligated balances, assets, liabilities, outlays, and income.

3. Effective control over and accountability for all funds, property and other assets. Grantees shall

adequately safeguard all such assets and shall assure that they are used solely for authorized purposes.

4. Accounting records supported by source documentation.

N. Retain financial records, supporting documents, statistical records, and all other records pertinent to the

grant for a period of at least three years after grant closing except that the records shall be retained beyond the

three-year period if audit findings have not been resolved. Microfilm or photo copies or similar methods may be

substituted in lieu of original records. The Grantor and the Comptroller General of the United States, or any of

their duly authorized representatives, shall have access to any books, documents, papers, and records of the

Grante&s government which are pertinent to the specific grant program for the purpose of making audits,
examinations, excerpts and transcripts.

0. Provide information as requested by the Grantor to determine the need for and complete any necessary
Environmental Impact Statements.

P. Provide an audit report prepared in accordance with Grantor regulations to allow the Grantor to

determine that funds have been used in compliance with the proposal, any applicable laws and regulations and

this Agreement.

Q. Agree to account for and to return to Grantor interest earned on grant funds pending their disbursement

for program purposes when the Grantee is a unit of local government. States and agencies or instrumentality’s of
• states shall not be held accountable for interest earned on grant funds pending their disbursement.
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R. Not encumber, transfer or dispose of the property or any part thereof, furnished by the Grantor or

acquired wholly or in part with Grantor funds without the written consent of the Grantor except as provided in item

K above.

S. To include in all contracts for construction or repair a provision for compliance with the Copeland “Anti-

Kick Back” Act (18 U.S.C. 874) as supplemented in Department of Labor regulations (29. cFR, Part 3). The

Grantee shall report all suspected or reported violations to the Grantor.

T. To include in all contracts in excess of $100,000 a provision that the contractor agrees to comply with all

the requirements of the Clean Air Act (42 U.S.C. §7414) and Section 308 of the Water Pollution Control Act (33
U.S.C. §13 18) relating to inspection, monitoring, entry, reports, and information, as well as all other requirements
specified in Section 114 of the Clean Air Act and Section 308 of the Water Pollution Control Act and all regulations
and guidelines issued thereunder after the award of the contract. In so doing the Contractor further agrees:

Revision 1. 11/20/19971

1. As a condition for the award of contract, to notify the Owner of the receipt of any communication from

the Environmental Protection Agency (EPA) indicating that a facility to be utilized in the performance of the

contract is under consideration to be listed on the EPA list of Violating Facilities. Prompt notification is

required prior to contract award.

2. To certify that any facility to be utilized in the performance of any nonexempt contractor subcontract is

not listed on the EPA list of Violating Facilities pursuant to 40 CFR Part 32 as of the date of contract award.

Revision 1, 11/20/97]

3. To include or cause to be included the above criteria and the requirements in every nonexempt
subcontract and that the Contractor will take such action as the Government may direct as a means of

enforcing such provisions.

As used in these paragraphs the term “facility” means any building, plan, installation, structure, mine, vessel or

other floating craft, location, or site of operations, owned, leased, or supervised by a Grantee, cooperator,

contractor, or subcontractor, to be utilized in the performance of a grant, agreement, contract, subgrant, or

subcontract. Where a location or site of operation contains or includes more than one building, plant, installation,
or structure, the entire location shall be deemed to be a facility except where the Director, Office of Federal

Activities, Environmental Protection Agency, determines that independent facilities are co-located in one

geographical area.

Grantor Agrees That It:

A. Will make available to Grantee for the purpose of this Agreement not to exceed $1,000,000.00

which it will advance to Grantee to meet not to exceed 37.04% percent of the project development costs of the

project in accordance with the actual needs of Grantee as determined by Grantor.

B. Will assist Grantee, within available appropriations, with such technical assistance as Grantor deems

appropriate in planning the project and coordinating the plan with local official comprehensive plans for sewer and

water and with any State or area plans for the area in which the project is located.

C. At its sole discretion and at any time may give any consent, deferment, subordination, release,

satisfaction, or termination of any or all of Grantee’s grant obligations, with or without valuable consideration, upon

such terms and conditions as Grantor may determine to be (1) advisable to further the purpose of the grant or to

protect Grantor’s fman~ia1 interest therein and (2) consistent with both the statutory purposes of the grant and the

limitations of the statutory authority under which it is made.

1~ ~
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This Agreement may be terminated for cause in the event of default on the part of the Grantee as provided
in paragraph I above or for convenience of the Grantor and Grantee prior to the date of completion of the grant

purpose. Termination for convenience will occur when both the Grantee and Grantor agree that the continuation

of the project will not produce beneficial results commensurate with the further expenditure of funds.

In witness whereof Grantee on the date first above written has caused these presence to be executed by
its duly authorized

Chairman

and attested and its corporate seal affixed by its duly authorized
.

Secretary

Attest: :

By: /~47~
—~1Vllke SW

(Title) /

~x
Ben F. Lowe, Jr.

(Title) Chairman

UNITED STATES OF AMERICA

RURAL UTILITIES SERVICE

By:

~ERESA A. MILLER

a1. Rural Development Specialist

(Title)

By:

Cl



CLOSING MEMORANDUM 3.16

To: Barbara Meadows

Jeff Brady
Sara Boardman

Rick Roberts

Samme Gee

From: Ryan White

Date: July 16, 2008’

Re: Logan County Public Service District Water Revenue Bonds (North
Fork Project, Series 2008 A (West Virginia Infrastructure Fund)

DISBURSEMENTS TO DISTRICT

Payor: West Virginia Infrastructure Fund

Source: Series 2008 A Bonds Proceeds

Amount: $119,560
Date: July 16, 2008

Form: Wire Transfer

Payee: Logan County Public Service District

Bank: Logan Bank and Trust

Routing No.: 051501024

Account No.,:, 70947

Account: Series 2008 A Bonds Construction Trust Fund

1210/332

{C1248677.1)



JACKSONK~UY
ATTORNEYSATLAW PLLC 4.1

1600 LAIDLEY TOWER • P.O. BOX 553 • CHARLESTON,WESTVIRGINIA 25322 • TELEPHONE: 304-340-1000 • TELECOPIER: 304-340-1130

www.jacksonkelly.com

July 16, 2008

Logan County Public Service District

Monaville, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Re: Logan County Public Service District Water Revenue Bonds

(North Fork Project), Series 2008 A

(West Virginia Infrastructure Fund)

Ladies and Gentlemen:

We have served as bond counsel to Logan County Public Service District

(the “Issuer”) in connection with the issuance of its Water Revenue Bonds (North Fork

Project), Series 2008 A (West Virginia Infrastructure Fund), dated the date hereof (the
“Bonds”).

We have examined certified copies ofproceedings and other papers relating
to the authorization of (i) a loan agreement for the Bonds, dated July 16, 2008, including
all schedules and exhibits attached thereto (the “Loan Agreement”), by and between the

Issuer and the West Virginia Water Development Authority (the “Authority”), on behalf

of the West Virginia Infrastructure and Jobs Development Council (the “Council”), and

(ii) the Bonds to be purchased by the Authority in accordance with the provisions of the

Loan Agreement. The Bonds are issued in the principal amount of $1,700,000, in the

form of one bond, registered as to principal only to the Authority, bearing no interest,
with principal payable quarterly on March 1, June 1, September 1 and December 1 of

each year, commencing March 1, 2010, all as set forth in the Schedule Y attached to the

Loan Agreement and incorporated in and made a part of the Bonds.

The Bonds are issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly, Chapter 16,
Article 1 3A and Chapter 31, Article 1 5A of the Code of West Virginia, 1931, as amended

•

{C1248681.1}
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(collectively, the “Act”), for the purposes of (i) paying a portion of the costs of

acquisition and construction of certain improvements and extensions to the existing

public water facilities of the Issuer (the “Project”); and (ii) paying certain costs of

issuance and related costs.

We have also examined the applicable provisions of the Act and a Bond

Resolution duly adopted by the Issuer on July 15, 2008, as supplemented by a

Supplemental Resolution duly adopted by the Issuer on July 15, 2008 (collectively, the

“Resolution”), pursuant to and under which Act and Resolution the Bonds are authorized

and issued, and the Loan Agreement is entered into. The Bonds are subject to

redemption prior to maturity to the extent, at the time, under the conditions and subject to

the limitations set forth in the Resolution and the Loan Agreement. All capitalized terms

used herein and not otherwise defined herein shall have the same meaning set forth in the

Resolution and the Loan Agreement when used herein.

Based upon the foregoing and upon our examination of such other

documents as we have deemed necessary, we are of the opinion, under existing law, as

follows:

1. The Issuer is a duly created and validly existing public service

district and is a public corporation and political subdivision of the State of West Virginia,
with full power and authority to acquire and construct the Project, to operate and

maintain the System, to adopt the Resolution and to issue and sell the Bonds, all under

the Act and other applicable provisions of law.

2. The Loan Agreement has been duly authorized by and executed on

behalf of the Issuer and is a valid and binding special obligation of the Issuer, enforceable

in accordance with the terms thereof.

3. The Loan Agreement inures to the benefit of the Authority and the

Council and cannot be amended so as to affect adversely the rights of the Authority and

the Council or diminish the obligations of the Issuer, without the written consent of the

Authority and the Council.

4. The Issuer has legally and effectively adopted the Resolution and all

other necessary resolutions in connection with the issuance and sale of the Bonds. The

Resolution constitutes a valid and binding obligation of the Issuer, enforceable against

{C1248681.1}
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the Issuer in accordance with its terms thereof and contains provisions and covenants

substantially in the form of those set forth in Section 4.1 of the Loan Agreement.

5. The Bonds have been duly authorized, issued, executed and

delivered by the Issuer to the Authority and are valid, legally enforceable and binding

special obligations of the Issuer, payable from the Net Revenues of the System and

secured by a first lien on ~and a pledge of the Net Revenues of the System, on a parity
with respect to liens, pledge and source of and security for payment with the First Lien

Bonds and senior and prior to the Series 2007 A Bonds, all in accordance with the terms

of the Bonds and the Resolution.

6. Under the Act, the Bonds and the interest, if any, thereon are exempt
from taxation by the State of West Virginia and the other taxing bodies of the State.

7. The Bonds have not been issued on the basis that the interest, if any,

thereon is or will be excluded from the gross income of the owners thereof for federal

income tax purposes. We. express no opinion regarding the excludability of such interest

from the gross income of the owners thereof for federal income tax purposes or other

federal tax consequences arising with respect to the Bonds.

No opinion is given herein as to the effect upon the enforceability of the

Bonds under any applicable bankruptcy, insolvency, reorganization, moratorium or other

laws affecting creditors’ rights or the exercise ofjudicial discretion or principles of equity
in appropriate cases.

We have examined the executed and authenticated Bond numbered AR-i

and in our opinion, the form of said Bond and its execution and authentication are regular
and proper.

Very truly yours,

C

1210/332

{C1248681.1}
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Counselor and Attorney at Law

218 Stratton Street Walker Building
Post Office Box 358 Phone (304) 752-0757

Logan, West Virginia 25601 Fax (304) 752-0758

July 16, 2008

Logan County Public Service District

Monaville, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Jackson Kelly PLLC

Charleston, West Virginia

Re: Logan County Public Service District Water Revenue Bonds

(North Fork Project), Series 2008 A (West Virginia Infrastructure Fund)

Dear Sirs and Madames:

I am counsel to Logan County Public Service District (the “Issuer”). As such

counsel, I have examined copies of the approving opinion ofJackson Kelly PLLC, as

bond counsel, relating to the above-captioned bonds of the Issuer (the “Bonds”), a

loan agreement for the Bonds, dated July 16, 2008, including all schedules and

exhibits attached thereto (the “Loan Agreement”), by and between the Issuer and the

West Virginia Water Development Authority (the “Authority”), on behalf of the West

Virginia Infrastructure and Jobs Development Council (the “Council”), a Bond
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Resolution duly adopted by the Public Service Board of the Issuer (the “Board”) on

July 15,2008, as supplemented by a Supplemental Resolution duly adopted on July 15,

2008, (collectively, the “Resolution”), orders of the County Commission of Logan
County relating to the Issuer and the appointment of members of the Board, and

other documents relating to the Bonds and the Issuer. All capitalized terms used

herein and not otherwise defined herein shall have the same meaning set forth in the

Loan Agreement and the Resolution when used herein.

I am of the opinion that:

1. The Issuer is a duly created and validly exis1~ng public service district and is

a public corporation and political subdivision of the State of West Virginia, with full

power and authority to acquire and construct the Project, to operate and maintain the

System and to adopt the Resolution, all under the Act and other applicable provisions of

law.

2. The members and officers of the Board have been duly and properly
appointed and elected, have taken the requisite oaths and are thereby authorized to act

on behalf of the Issuer in their respective capacities.

3. The Loan Agreement has been duly authorized, executed and delivered by
the Issuer and, assuming due authorization, execution and delivery by the Authority,
constitutes a valid and binding agreement of the Issuer, enforceable in accordance with

its terms.

4. The Resolution has been duly adopted by the Board and is in full force

and effect.

5. The execution and delivery of the Bonds and the Loan Agreement and the

consummation of the transactions contemplated by the Bonds, the Loan Agreement and

the Resolution, and the carrying out of the terms thereof, do not and will not, in any
material respect, conflict with or constitute, on the part of the Issuer, a breach of or
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default under any resolution, agreement or other instrument to which the Issuer is a

party or any existing law, regulation, Court Order or consent decree to which the Issuer

is subject.

6. The Issuer has received all permits, licenses, approvals, consents,

exemptions, Orders, certificates, registrations and authorizations necessary for the

creation and existence of the Issuer, the issuance of the Bonds, the acquisition and

construction of the Project, the operation of the System and the imposition of rates and

charges for the use of the System, including, without limitation, all requisite permits,
approvals, Orders and certificates from the County Commission of Logan County, the

West Virginia Bureau for Public Health, the Council and the Public Service Commission

of West Virginia (the “PSC’D. The Issuer has received the PSC Order entered on

January 8, 2008, in Case No. 06-0701-PWD-PC, approving the rates for the System.
The Issuer has taken all actions required for the imposition of such rates and charges,
including, without limitation, the adoption of a resolution prescribing such rates and

charges. The Issuer has received the PSC Order entered on January 8, 2008, in Case

No. 07-1351-PWD-CN, granting to the Issuer a certificate of public convenience and

necessity for the Project and approving the financing for the Project. The time for

appeal of the January 8, 2008, Order has expired prior to the date hereof without any

appeal having been filed. The Order remains in full force and effect.

7. The Issuer has duly published the required notice with respect to, among

other things, the amount of the Bonds to be issued, the interest rate and terms of the

Bonds, the Project to be acquired or constructed, the cost of the Project, the anticipated
user rates and charges and the date that a formal application for a certificate of public
convenience and necessity is to be filed with the PSC in accordance with Chapter 16,
Article 13A, Section 25 of the Code ofWest Virginia, of 1931, as amended, and has duly
complied with the provisions thereof.

8. To the best of my knowledge, there is no litigation, action, suit, proceeding
or investigation at law or in equity before or by any Court, public board or body,
pending or threatened, wherein an unfavorable decision, ruling or finding would
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adversely affect the transactions contemplated by the Loan Agreement, the Bonds and

the Resolution, the acquisition and construction of the Project, the operation of the

System, the validity of the Bonds, the collection of the Gross Revenues or the pledge of

the Net Revenues for the payment of the Bonds.

9. All successful bidders have made the required provisions for all insurance

and payment and performance bonds and such insurance policies or binders and such

bonds have been verified for accuracy. Based upon my review of the contracts, the

surety bonds and the policies or other evidence of insurance coverage in connection

with the Project, I am of the opinion that such surety bonds and policies: (1) are in

compliance with the contracts; (2) are adequate in form, substance and amount to

protect the various interests of the Issuer; (3) have been executed by duly authorized

representatives of the proper parties; (4) meet the requirements of the Act, the

Resolution and the Loan Agreement; and (5) all such documents constitute valid and

legally binding obligations of the parties thereto in accordance with the terms,

conditions, and provisions thereof.

All counsel to this transaction may rely upon this opinion as if specifically
addressed to them.

Very Truly Yours,

A. Walker

JAW:bgg
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Logan, West Virgin.ia 25601 Fax (304) 752-0758

July 16, 2008

Logan County Public Service District

Monaville, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Jackson Kelly PLLC

Charleston, West Virginia

Re: Final Title Opinion for Logan County Public Service District —

Holden Water Project

Dear Sirs and Madames:

I am counsel to Logan County Public Service District (the “Issuer”) in

connection with a proposed project to acquire and construct certain improvements
and extensions to the existing public water facilities of the Issuer (the “Project”). I

provide this final title opinion on behalf of the Issuer to satisfy the requirements of

the West Virginia Infrastructure and Jobs Development Council for the Project.
Please be advised of the following:

aQi
Counselor and Attorney at Law
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1. The Issuer is a duly created and validly existing public service district

possessed with all the powers and authority granted to public service districts under

the laws of the State of West Virginia to construct, operate and maintain the Project
as approved by the West Virginia Bureau For Public Health.

2. The Issuer has obtained all necessary permits and approvals for the

construction of the Project.

3. I have investigated and ascertained the location of~, and I am familiar

with the legal description of, the necessary sites, including easements and/or rights of

way, required for the Project as set forth in the plans for the Project prepared by
Stafford Consultants, Incorporated, the consulting engineers for the Project.

4. I have examined the records on file in the Office of the Clerk of The

County Commission of Logan County, West Virginia, the county in which the Project
is to be located, and, in my opinion, the Issuer has acquired legal title or such other

estate or interest in all of the necessary site components for the Project, including all

easements and/or rights of way, with the exception of those listed in Paragraph No.

5, sufficient to assure undisturbed use and possession for the purpose of construction,

operation and maintenance for the estimated life of the Project.

5. The following listed properties are to be acquired by eminent domain

and the necessary filings have been made in the Office of the Clerk of the Circuit

Court of Logan county, West Virginia, to permit the Issuer a right-of-entry for the

purpose of construction, operation and maintenance of the Project on the subject
properties. The Issuer’s title thereto is defeasible in the even the Issuer does not

satisfy any resulting judgment and/or award in the proceedings for acquisition of said

properties, and our certification is subject to the following pending litigation:

NAME TAX MAP PARCEL

Margaret Ramsaw 10 185
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6. All deeds, easements and rights of way which have been acquired to date

by the Issuer have been duly recorded in the Office of the Clerk of The County
Commission of Logan County to protect the legal title to and interest of the Issuer.

Very truly yours,

A. Walker

JAW:bgg
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