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§ 16-13-24

PUBLIC HEALTH

jurisdiction and authority provided by this section does not extend to high-
ways, road and drainage easements, and/or stormwater facilities constructed,
owned and/or operated by the West Virginia division of highways and no rates,
fees or charges for stormwater services or costs of compliance may be assessed
against highways, road and drainage easements, and/or stormwater facilities
constructed, owned and/or operated by the West Virginia division of highways.

(1955, c. 135; 1967, c. 105; 1994, c. 61; 2001, c. 212.)

Effect of amendment of 2001. — Acts
2001, c. 212, effective July 13, 2001, substituted
“the” for “such” throughout, substituted “the”
for “said” throughout, inserted “fees” following
“rates” throughout; in the first paragraph, in-
serted “and/or stormwater system” following
“existing sewer system”, inserted “or
stormwater system” following “such sewer sys-
tem”; in the second paragraph, inserted “or
stormwater” following “sewage”, inserted “or

stormwater facilities” following “sewer facili-
ties”; in the fourth paragraph, added “or entire
stormwater works” to the end; in the sixth
paragraph, deleted “such” following “fixing” and
“publication of”; in the eighth paragraph, de-
leted “such” preceding “rates” twice; and in the
last paragraph, added the proviso.

Applied in City of Morgantown v. Town of
Star City, 156 W. Va, 529, 195 S.E.2d 166

(1973).

§ 16-13-24. Article to be construed liberally.

This article being necessary for the public health, safety and welfare, it shall
be liberally construed to effectuate the purpose thereof. (1933, Ex. Sess., c. 25,

§ 24)

Quoted in West Virginia Water Serv. Co. v.
Cunningham, 143 W. Va. 1, 98 SE.2d 891

(1957).

ARTICLE 13A.
PUBLIC SERVICE DISTRICTS FOR WATER, SEWERAGE

Sec.
16-13A-1. Legislative findings.

16-13A-1a. Jurisdiction of the public service

comimission.

16-13A-1b. County commissions to develop
plan to create, consolidate,
merge, expand or dissolve pub-

lic service districts.
16-13A-1c. General purpose of districts.

16-13A-2. Creation of districts by county com-
mission; enlarging, reducing,
merging, or dissolving district;
consolidation; agreements, etc.;
of
county commission; filing list of
members and districts with the

infringing upon powers

secretary of state.

16-13A-3. District to be a public corporation
and political subdivision; pow-
ers thereof; public service 16-13A-9a.

boards.

AND GAS SERVICES.

Sec.
16-13A-3a. Removal of members of public ser-

vice board.

16-13A-4. Board chairman; members’ com-
pensation; procedure; district
name.

16-13A-5. General manager of board.

16-13A-6. Employees of board.

16-13A-7. Acquisition and operation of dis-
trict properties.

16-13A-8. Acquisition and purchase of public
service properties; right of emi- )

pent domain; extraterritorial
powers. .

Rules; service rates and charges;
discontinuance of service; re-
quired water and sewer conn#c~
tions; lien for delinquent foes.

Limitations with respect to o :
sure.

16-13A-9.
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PUBLIC SERVICE DISTRICTS

Sec. :

16-13A-10. Budget.

16-13A-11. Accounts; audit.

16-13A-12. Disbursement of district funds.

16-13A-13. Revenue bonds.

16-13A-14. Items included in cost of proper-
ties.

16-13A-15. Bonds may be secured by trust in-
denture.

16-13A-16. Sinking fund for revenue bonds.

16-13A-17. Collection, etc., of revenues and en-
forcement of covenants; default;
suit, etc.,, by bondholder or
trustee to compel performance
of duties; appointment and pow-
ers of receiver.

16-13A-18. Operating contracts.

16-13A-18a. Sale, lease or rental of water,
sewer or gas system by district;
distribution of proceeds.

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
(Michie).

Constitutionality. — The act from which
this article was derived, authorizing the cre-
ation of public service districts by the county
courts of this State, defining the powers and
duties of the governing boards of such districts
in the acquisition, construction, maintenance,
operation, improvement and extension of prop-
erty supplying water and sewerage services,
and authorizing the issuance of bonds of such
districts payable solely from revenue to be
derived from the operation of such properties,
does not violate any provision of the Constitu-
tion of this State or the Fourteenth Amendment
to the Constitution of the United States. State
ex rel. McMillion v. Stahl, 141 W. Va. 233, 89
S.E.2d 693 (1955).

R

§ 16-13A-1

Sec.

16-13A-19. Statutory mortgage lien created;
foreclosure thereof.

16-13A-20. Refunding revenue bonds.

16-13A-21. Complete authority of article; lib-
eral construction; district to be
public instrumentality; tax ex-
emption.

16-13A-22. Validation of prior acts and pro-
ceedings of county courts for
creation of districts, inclusion of
additional territory, and ap-
pointment of members of dis-
trict boards.

16-13A-23. Validation of acts and proceedings
of public service boards.

16-13A-24. Acceptance of loans, grants or tem-
porary advances.

16-13A-25. Borrowing and bond issuance; pro-
cedure.

Purpose. — The purpose of this article is to
provide water and sewerage facilities in unin-
corporated districts. State ex rel. McMillion v.
Stahl, 141 W. Va. 233, 89 S.E.2d 693 (1955).

The title to Acts 1953, ¢. 147, is sufficient to
give a fair and reasonable index to all of the
purposes of the act. State ex rel. McMillion v.
Stahl, 141 W. Va. 233, 89 S.E.2d 693 (1955).

Public utilities, — Public service districts
are “public utilities” because they are required
to pay a special license fee pursuant to § 24-3-6
for support of the public service commission. 50
Op. Att’y Gen. 447 (1963).

Cited in Berkeley County Pub. Serv. Dist. v.
Vitro Corp. of Am., 152 W. Va. 252, 162 S.E.2d
189 (1968y; State v. Neary, 179 W. Va. 115, 365
S.E.2d 395 (1987); McClung Invs., Inc. v. Green
Valley Community Pub. Serv. Dist, 199 W. Va.
490, 485 S.E.2d 434 (1997).

§ 16-13A-1. Legislative findings.

The Legislature of the state of West Virginia hereby determines and finds
that the present system of public service districts within the state has provided
a valuable service at a reasonable cost to persons who would otherwise have
been unable to obtain public utility services. To further this effort, and to
ensure that all areas of the state are benefiting from the availability of public
service district utility services and to further correct areas with health
hazards, the Legislature concludes that it is in the best interest of the public
to implement better management of public service district resources by
expanding the ability and the authority of the public service commission to
assist public service districts by offering advice and assistance in operational,

financial and regulatory affairs.
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§ 16-13A-1a PUBLIC HEALTH
In addition to the expanded powers which shall be given to the public service
commission, the Legislature also concludes that it is in the best interest of the
public for each county commission to review current technology available and
consider consolidating existing public service districts where it is feasible and
will not result in the interference with existing bond instruments. Further, if
such consolidation is not feasible, the Legislature finds that it is in the best
interest of the public for each county commission to review current technology
available and consider consolidating or centralizing the management of public
service districts within its county or multi-county area to achieve efficiency of
operations. The Legislature also finds that additional guidelines should be
imposed on the creation of new public service districts and that county
commissions shall dissolve inactive public service districts as hereinafter
provided. The Legislature also finds that the public service commission shall
promulgate rules and regulations to effectuate the expanded powers given to
the commission relating to public service districts. (1953, c¢. 147; 1980, c. 60;

1986, c. 81.)
Coal Co., 156 W. Va. 606, 195 S.E.2d 647 (1973).

Authority of county commissions. — The
county courts (now county commissions) may
not supersede the authority delegated by them
to public service districts created in accordance
with the provisions of this article. Op. Att’y
Gen., June 27, 1973.

Public service district — Authority. — A
public service district, which was created only
for the purposes of furnishing water services,
has no power to condemn real estate for sewer-
age facilities. Canyon Pub. Serv. Dist. v. Tasa

Public service district — Purpose. — The
purpose for the creation of a public service
district may be ascertained by a review of the
order establishing the district and the history
behind the creation of the district (the notice of
hearing and hearings held prior to the creation
of the district). Op. Att’y Gen., July 8, 1976.

Cited in State ex rel. APCO v. Gainer, 149 W.
Va. 740, 143 S.E.2d 351 (1965); Shabe w.
Latimer, 162 W. Va. 779, 253 S.E.2d 54 (1979).

§ 16-13A-1a. Jurisdiction of the public service commis-
sion.

The jurisdiction of the public service commission relating to public service
districts shall be expanded to include the following powers, and such powers
shall be in addition to all other powers of the public service commission set
forth in this code:

(a) To study, modify, approve, deny or amend the plans created under section
one-b [§ 16-13A-1b] of this article for consolidation or merger of public service

districts and their facilities, personnel or administration;

(b) To petition the appropriate circuit court for the removal of a public

service district board member or members; and
(¢) To create by general order a separate division within the public service

commission to provide assistance to public service districts in technological,
operational, financial and regulatory matters. (1986, c. 81.)

Cited in State ex rel. Water Dev. Auth. v.
Northern Wayne County Pub. Serv. Dist., 195
W. Va. 135, 464 S.E.2d 777 (1995).
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PUBLIC SERVICE DISTRICTS § 16-13A-1¢c

§ 16-13A-1b. County commissions to develop plan to cre-
ate, consolidate, merge, expand or dissolve
public service districts.

Each county commission shall conduct a study of all public service districts
which have their principal offices within its county and shall develop a plan
relating to the creation, consolidation, merger, expansion or dissolution of such
districts or the consolidation or merger of management and administrative
services and personnel and shall present such plan to the public service
commission for approval, disapproval, or modification: Provided, That within
ninety days of the effective date of this section each county commission in this
state shall elect either to perform its own study or request that the public
service commission perform such study. Each county commission electing to
perform its own study has one year from the date of election to present such
plan to the public service commission. For each county wherein the county
commission elects not to perform its own study, the public service commission
shall conduct a study of such county. The public service commission shall
establish a schedule for such studies upon a priority basis, with those counties
perceived to have the greatest need of creation or consolidation of public
service districts receiving the highest priority. In establishing the priority
schedule, and in the performance of each study, the bureau of public health and
the division of environmental protection shall offer their assistance and
cooperation to the public service commission. Upon completion by the public
service commission of each study, it shall be submitted to the appropriate
county commission for review and comment. Each county commission has six
months in which to review the study conducted by the public service commis-
sion, suggest changes or modifications thereof, and present such plan to the
public service commission. All county plans, whether conducted by the county
commission itself or submitted as a result of a public service commission study,
shall, by order, be approved, disapproved or modified by the public service
commission in accordance with rules promulgated by the public service
commission and such order shall be implemented by the county commission.
(1986, c. 81; 1994, c. 61.)

§ 16-13A-1c. General purpose of districts.

Any territory constituting the whole or any part of one or more counties in
the state so situated that the construction or acquisition by purchase or
otherwise and the maintenance, operation, improvement and extension of,
properties supplying water or sewerage services or gas distribution services or
all of these within such territory, will be conducive to the preservation of the
public health, comfort and couvenience of such area, may be constituted a
Public service district under and in the manner provided by this article. The
.Words “public service properties,” when used in this article, shall mean and
u}clude any facility used or to be used for or in connection with (1) the
d.lversion, development, pumping, impounding, treatment, storage, distribu-
tion or furnishing of water to or for the public for industrial, public, private or
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§ 16-13A-2 PUBLIC HEALTH

other uses (herein sometimes referred to as “water facilities”), (2) the collec-
tion, treatment, purification or disposal of liquid or solid wastes, sewage or
industrial wastes (herein sometimes referred to as “sewer facilities” or “land-
fills”) or (3) the distribution or the furnishing of natural gas to the public for
industrial, public, private or other uses (herein sometimes referred to as “gas
utilities or gas system”). (1986, c. 81.)

§ 16-13A-2. Creation of districts by county commission;
enlarging, reducing, merging, or dissolving
district; consolidation; agreements, etc.; in-
fringing upon powers of county commission;
filing list of members and districts with the
secretary of state.

(a) The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service
district by any of the following methods: (1) on its own motion by order duly
adopted, (2) upon the recommendation of the public service commission, or (3)
by petition of twenty-five percent of the registered voters who reside within the
limits of the proposed public service district within one or more counties. The
petition shall contain a description, including metes and bounds, sufficient to
identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or
consolidated under this section without the written consent and approval of
the public service commission, which approval and consent shall be in

accordance with rules promulgated by the public service commission and may -

only be requested after consent is given by the appropriate county commission
or commissions pursuant to this section. Any territory may be included
regardless of whether or not the territory includes one or more cities,
incorporated towns or other municipal corporations which own and operate
any public service properties and regardless of whether or not it includes one
or more cities, incorporated towns or other municipal corporations being
served by privately owned public service properties: Provided, however, That
the same territory shall not be included within the boundaries of more than
one public service district except where the territory or part thereof is included
within the boundaries of a separate public service district organized to supply
water, sewerage services or gas facilities not being furnished within such
territory or part thereof: Provided further, That no city, incorporated town or
other municipal corporation shall be included within the boundaries of the
proposed district except upon the adoption of a resolution of the governing body
of the city, incorporated town or other municipal corporation consenting.

(b) The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county,
then the petition shall be filed in the office of the clerk of the county-
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PUBLIC SERVICE DISTRICTS § 16-13A-2
commission of the county in which the major portion of the territory extends,
and a copy thereof (omitting signatures) shall be filed with each of the clerks
of the county commission of the other county or counties into which the
territory extends. The clerk of the county commission receiving such petition
shall present it to the county commission of the county at the first regular
meeting after the filing or at a special meeting called for the consideration
thereof.

(c) When the county commission of any county enters an order on its own
motion proposing the creation, enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for the
creation is presented, as aforesaid, the county commission shall at the same
session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service
district, which date so fixed shall be not more than forty days nor less than
twenty days from the date of the action. If the territory proposed to be included
is situated in more than one county, the county commission, when fixing a date
of hearing, shall provide for notifying the county commission and clerk thereof
of each of the other counties into which the territory extends of the date so
fixed. The clerk of the county commission of each county in which any territory
in the proposed public service district is located shall cause notice of the
hearing and the time and place thereof, and setting forth a description of all of
the territory proposed to be included therein to be given by publication as a
Class I legal advertisement in compliance with the provisions of article three
(§§ 59-3-1 et seq.], chapter fifty-nine of this code, and the publication area for
the publication shall be by publication in each city, incorporated town or
municipal corporation if available in each county in which any territory in the
proposed public service district is located. The publication shall be at least ten
days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or consolidation of the public service districts are initiated
by petition as aforesaid, the person filing the petition shall advance or
satisfactorily indemnify the payment of the cost and expenses of publishing the
hearing notice, and otherwise the costs and expenses of the notice shall be paid
in the first instance by the county commission out of contingent funds or any
other funds available or made available for that purpose. In addition to the
notice required herein to be published, there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days before the hearing.

(e) All persons residing in or owning or having any interest in property in
the proposed public service district shall have an opportunity to be heard for
and against its creation, enlargement, reduction, merger, dissolution or
consolidation. At the hearing the county commission before which the hearing
i8 conducted shall consider and determine the feasibility of the creation,
enlargement, reduction, merger, dissolution or consolidation of the proposed
d_istrict. If the county commission determines that the construction or acqui-
8ition by purchase or otherwise and maintenance, operation, improvement and
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§ 16-13A-2 PUBLIC HEALTH
extension of public service properties by the public service district will be
conducive to the preservation of public health, comfort and convenience of such
area, the county commission shall by order create, enlarge, reduce, merge,
dissolve or consolidate such public service district. If the county commission,
after due consideration, determines that the proposed district will not be
conducive to the preservation of public health, comfort or convenience of the
area or that the creation, enlargement, reduction, merger, dissolution or
consolidation of the proposed district as set forth and described in the petition
or order is not feasible, it may refuse to enter an order creating the district or
it may enter an order amending the description of the proposed district and
create, enlarge, reduce, merge, dissolve or consolidate the district as amended.

(f) If the county commission determines that any other public service
district or districts can adequately serve the area of the proposed public service
district, whether by enlargement, reduction, merger, dissolution or consolida-
tion, it shall refuse to enter the order, but shall enter an order creating,
enlarging, reducing, merging, dissolving or consolidating the area with an
existing public service district, in accordance with rules adopted by the public
service commission for such purpose: Provided, That no enlargement of a
public service district may occur if the present or proposed physical facilities of
the public service district are determined by the appropriate county commis-
sion or the public service commission to be inadequate to provide such enlarged
service. The clerk of the county commission of each county into which any part
of such district extends shall retain in his office an authentic copy of the order
creating, enlarging, reducing, merging, dissolving or consolidating the district:
Provided, however, That within ten days after the entry of an order creating,
enlarging, reducing, merging, dissolving or consolidating a district, such order
must be filed for review and approval by the public service commission. The
public service commission shall provide a hearing in the affected county on the
matter and may approve, reject or modify the order of the county commission
if it finds it is in the best interests of the public to do so. The public service
commission shall adopt rules relating to such filings and the approval,
disapproval or modification of county commission orders for creating, enlarg-
ing, merging, dissolving or consolidating districts. The provisions of this
section shall not apply to the implementation by a county commission of an
order issued by the public service commission pursuant to this section and
section one-b [§ 16-13A-1b] of this article.

(g) The county commission may, if in its discretion it deems it necessary,
feasible and proper, enlarge the district to include additional areas, reduce the
area of the district, where facilities, equipment, service or materials have not
been extended, or dissolve the district if inactive or create or consolidate two or
more such districts. If consolidation of districts is not feasible, the county
commission may consolidate and centralize management and administration

“of districts within its county or multi-county area to achieve efficiency of
operations: Provided, That where the county commission determines on its
own motion by order entered of record, or there is a petition to enlarge the
district, merge and consolidate districts, or the management and administ':ra-

tion thereof, reduce the area of the district or dissolve the district if inactive,
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PUBLIC SERVICE DISTRICTS

§ 16-13A-2

all of the applicable provisions of this article providing for hearing, notice of
hearing and approval by the public service commission shall apply. The
commission shall at all times attempt to bring about the enlargement or
merger of existing public service districts in order to provide increased services
and to eliminate the need for creation of new public service districts in those
areas which are not currently serviced by a public service district: Provided,
however, That where two or more public service districts are consolidated
pursuant to this section, any rate differentials may continue for the period of
bonded indebtedness incurred prior to consolidation. The districts may not
enter into any agreement, contract or covenant that infringes upon, impairs,
abridges or usurps the duties, rights or powers of the county commission, as set
forth in this article, or conflicts with any provision of this article.

(h) A list of all districts and their current board members shall be filed by
the county commission with the secretary of state and the public service
commission by the first day of July of each year. (1953, c. 147; 1965, c. 134;
1967, c. 105; 1975, c. 140; 1980, c. 60; 1981, c. 124; 1986, c. 81; 1995, c. 125.)

Editor’s notes. — Concerning the reference
in (&) to “the effective date of this section,” this
language was added by Acts 1986, c. 81, and
became effective June 6, 1986.

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
(Michie).

Constitutionality. — There is no unlawful
delegation of legislative power to the county
courts (now county commissions) of this State
under this section in violation of W. Va. Const.,
art. V, § 1, and art. VI, § 1. State ex rel.
McMillion v. Stahl, 141 W. Va. 233, 89 S.E.2d
693 (1955).

There is no unconstitutional delegation of
judicial functions to the county court (now
county commission) made by this section. State
ex rel. McMillion v. Stahl, 141 W. Va. 233, 89
S.E.2d 693 (1955).

Authority of commission and voters. —
(1) Only the county commission has the affir-
mative authority to create, enlarge or reduce a
public service district; (2) in the absence of any
action by a county commission, the requisite
number of qualified voters in the affected geo-
graphic area may petition a county commission
to create, enlarge or reduce a public service
district, and, that upon the filing of such peti-
tion, a hearing shall be held thereon; (3) the
county commission may, in its discretion, refuse
to act in an affirmative manner upon such
formal petition for creation, enlargement or
red_uction of such public service district, which
action is not subject to protest or public refer-
endum; (4) the county comimission may, on its
Own motion or on the basis of such proper
Petition, enter an order creating, enlarging or
YEd.UCing a public service district, which such
action and order are subject to a hearing requir-
Ing proper notice, and a formal protest and

public referendum depending upon the number
of qualified voters who protest such action. Op.
Att'y Gen., Nov. 13, 1975.

Authority of court. — A county court (now
county commission) has authority to add sew-
erage services to the facilities of a public service
district which was created for the purpose of
furnishing water services, under appropriate
proceedings. Canyon Pub. Serv. Dist. v. Tasa
Coal Co., 156 W. Va. 606, 195 S.E.2d 647 (1973).

Compliance. — The provisions of this sec-
tion relating to the filing of the petition or
motion of the county court (now county commis-
sion), the description of the territory to be
embraced and like provisions are mandatory,
but the use of the word “shall,” in relation to the
requirements for the posting and publication of
notice and the time of setting the hearing are
directory and require only substantial compli-
ance. Canyon Pub. Serv. Dist. v. Tasa Coal Co.,
156 W. Va. 606, 195 S.E.2d 647 (1973).

Merger or consolidation of districts. —
This section authorizes either merger or con-
solidation of public service districts. Op. Att'y
Gen., June 12, 1985, No. 9.

A merger or consolidation results in one cor-
poration which, in the case of merger, will be
the corporation designated by the commission-
ers as the surviving corporation, and with re-
spect to a consolidation, will be a new corporate
entity. Op. Att'y Gen., June 12, 1985, No. 9.

Overlapping districts. — Where there is
no bond indebtedness outstanding to be paid by
a public service district, the county commission
creating a public service district may under-

take to enlarge or reduce the areas of various
overlapping districts or may even consolidate
the overlapping districts into one district. Op.
Att'y Gen., July 8, 1976.

Public corporation. — A public service
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district is a public corporation and does not
come within the constitutional inhibition re-
quiring all corporations to be created by gen-
eral law. State ex rel. McMillion v. Stahl, 141 W.
Va. 233, 89 S.E.2d 693 (1955).

Referendum. — There is no authority for
voters, by written protest or otherwise, to force
a referendum upon the issue of whether or not

PUBLIC HEALTH

referendum, the language “shall apply with like
effect as if a district were being created” can
mean only that a protest against enlargement
or reduction likewise triggers a referendum.
Op. Att’y Gen., Nov. 13, 1975.

Applied in Berkeley County Pub. Serv.
Sewer Dist. v. West Va. Pub. Serv. Comm'n, 204
W. Va. 279, 512 S.E.2d 201 (1998).

a created public service district should be con- Cited in State v. Neary, 179 W. Va. 115, 365
tinued or abolished. 52 Op. Att'y Gen. 33(1966). g E 24 395 (1987).

“Shall apply with like effect,” etc. —
Because a protest against creation triggers a

§ 16-13A-3. District to be a public corporation and politi-
cal subdivision; powers thereof; public service
boards.

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,
but without any power to levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in its corporate name,
and may sue, may be sued, may adopt an official seal and may enter into
contracts necessary or incidental to its purposes, including contracts with any
city, incorporated town or other municipal corporation located within or
without its boundaries for furnishing wholesale supply of water for the
distribution system of the city, town or other municipal corporation, and
contract for the operation, maintenance, servicing, repair and extension of any
properties owned by it or for the operation and improvement or extension by
the district of all or any part of the existing municipally owned public service
properties of any city, incorporated town or other municipal corporation
included within the district: Provided, That no contract shall extend beyond a
maximum of forty years, but provisions may be included therein for a renewal
or successive renewals thereof and shall conform to and comply with the rights
of the holders of any outstanding bonds issued by the municipalities for the
public service properties. ‘

The powers of each public service district shall be vested in and exercised by
a public service board consisting of not less than three members, who shall be
persons residing within the district, who possess certain educational, business
or work experience which will be conducive to operating a public service
district. Each board member shall, within six months of taking office, success-
fully complete the training program to be established and administered by the
public service commission in conjunction with the division of environmental
protection and the bureau of public health. Board members shall not be or
become pecuniarily interested, directly or indirectly, in the proceeds of any
contract or service, or in furnishing any supplies or materials to the district nor
shall a former board member be hired by the district in any capacity within a
minimum of twelve months after board member’s term has expired or such
board member has resigned from the district board. The members shall be
appointed in the following manner: .

Each city, incorporated town or other municipal corporation having 8
population of more than three thousand but less than eighteen thousand is
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PUBLIC SERVICE DISTRICTS § 16-13A-3

entitled to appoint one member of the board, and each city, incorporated town
or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for
each additional eighteen thousand population. The members of the board
representing such cities, incorporated towns or other municipal corporations
shall be residents thereof and shall be appointed by a resolution of the
governing bodies thereof and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission
which entered the order creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of
members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or
exceeds three, then no further members shall be appointed to the board and
the members so appointed are the board of the district except in cases of
merger or consolidation where the number of board members may equal five.

If no city, incorporated town or other municipal corporation having a
population of more than three thousand is included within the district, then
the county commission which entered the order creating the district shall
appoint three members of the board, who are persons residing within the
district and residing within the state of West Virginia, which three members
become members of the board of the district without any further act or
proceedings except in cases of merger or consolidation where the number of
board members may equal five. ,

If the number of members of the board appointed by the governing bodies of
cities, incorporated towns or other municipal corporations included within the
district is less than three, then the county commission which entered the order
creating the district shall appoint such additional member or members of the
board, who are persons residing within the district, as is necessary to make the
number of members of the board equal three except in cases of merger or
consolidation where the number of board members may equal five, and the
member or members appointed by the governing bodies of the cities, incorpo-
rated towns or other municipal corporations included within the district and
the additional member or members appointed by the county commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or more public service districts.

The population of any city, incorporated town or other municipal corpora-
tion, for the purpose of determining the number of members of the board, if
any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporation in the
last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a
district is consolidated or merged pursuant to section two [§ 16-13A-2] of this
article, the terms of office of the existing board members shall end on the
effective date of the merger or consolidation. The county commission shall
appoint a new board according to rules promuilgated by the public service
commission. Whenever districts are consolidated or merged no provision of this
code prohibits the expansion of membership on the new board to five.

407



{ . § 16-13A-3 PUBLIC HEALTH {
H i
: ‘ The respective terms of office of the members of the first board shall be fixed i meter
' by the county commission and shall be as equally divided as may be, that is , G%‘;‘-
i approximately one third of the members for a term of two years, a like number < WestE
for a term of four years, the term of the remaining member or members for six ' State,
years, from the first day of the month during which the appointments are ' ;’;p?;’?
| made. The first members of the board appointed as aforesaid shall meet at the f 8),}2}5
- office of the clerk of the county commission which entered the order creating ! and tt
i the district as soon as practicable after the appointments and shall qualify by , § 174
E taking an oath of office: Provided, That any member or members of the board
‘18 . may be removed from their respective office as provided in section three-a , § 16
I (§ 16-13A-3a] of this article. [ The
A8 Any vacancy shall be filled for the unexpired term within thirty days, ! appoi
: otherwise successor members of the board shall be appointed for terms of six ’ provis
' years and the terms of office shall continue until successors have been " ofap:
appointed and qualified. All successor members shall be appointed in the same the di
manner as the member succeeded was appointed. The district shall provide to ! gover;
the public service commission, within thirty days of the appointment, the articls
i following information: The new board member’s name, home address, home l failur:
e and office phone numbers, date of appointment, length of term, who the new object
1 i member replaces and if the new appointee has previously served on the board. i duty e
' The public service commission shall notify each new board member of the legal { comm
obligation to attend training as prescribed in this section. with a
! The board shall organize within thirty days following the first appointments charge
and annually thereafter at its first meeting after the first day of January of : distrie
i each year by selecting one of its members to serve as chair and by appointing detern
a secretary and a treasurer who need not be members of the board. The F If the ¢
. secretary shall keep a record of all proceedings of the board which shall be s are fri
available for inspection as other public records. Duplicate records shall be filed 2 the re:
with the county commission and shall include the minutes of all board . art "
meetings. The treasurer is lawful custodian of all funds of the public service = ?196%
N district and shall pay same out on orders authorized or approved by the board. - b
The secretary and treasurer shall perform other duties appertaining to the L Texth
i affairs of the district and shall receive salaries as shall be prescribed by the West V
' board. The treasurer shall furnish bond in an amount to be fixed by the board ;.:j {Michie).
for the use and benefit of the district. s ‘"f -
§E The members of the board, and the chair, secretary and treasurer thereof, — - § 16-]
d shall make available to the county commission, at all times, all of its books and E
Jé records pertaining to the district’s operation, finances and affairs, for inspec-
43 tion and audit. The board shall meet at least monthly. (1953, c. 147; 1965, c. a) T
! 134; 1971, c. 72; 1981, ¢. 124; 1983, c. 166; 1986, c. 81; 1994, c. 61; 1997, c. 159.) any oth
;q‘ - the renr
i Textbooks. — Instructions for Virginia and  districts are agents of the county commission selectec
§§ West Virginia. Publisher’s Editorial Staff by which they were created, having no a.utho.r- of the t
i' - (Michie). ) _ . ity other than that expressly set out in this )
1. W. Va. Law Review. — Fisher, “The Scope of  article. Op. Att’y Gen., July 8, 1976. until th
i’ Title Examination in West Virginia: Can Rea- Compensation for additional dqties. — (b) S,
by ! sonable Minds Differ?.” 98 W. Va. L. Rev. 449 Board members of a public service distnctt.:ould (L) F
,! g‘i (1996). not be compensated for performing the duh8§ of d !
1K Authority of districts. — Public service treasurer andfor secretary, or for reading ollars
| 408
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PUBLIC SERVICE DISTRICTS

meters for the public service district. Op. Att'y
Gen., July 14, 1988, No. 2.

Exemptions. — Public service districts of
West Virginia are political subdivisions of the
State, and as such, they are specifically, by
express statute, exempted from the duty of
paying registration fees (provided by § 17A-10-

- 8), the privilege tax (imposed by § 17A-3-4),

and the certificate of title charge (required by
§ 17A-3-4). 49 Op. Att’y Gen. 131 (1961).

———EEEEEE

§ 16-13A4

Furnishing water to another state. — A
public service district may furnish water whole-
sale in bulk quantities to a municipal corpora-
tion in another state. 51 Op. Att'y Gen. 739
(1966).

~ Applied in McCloud v. Salt Rock Water Pub.
Serv. Dist., 207 W. Va. 453, 533 S.E.2d 679
(2000).

Cited in State v. Neary, 179 W. Va, 115, 365

S.E.2d 395 (1987).

§ 16-13A-3a. Removal of members of public service board.

The county commission or the public service commission or any other
appointive body creating or establishing a public service district under the
provisions of this article, or any group of five percent or more of the customers
of a public service district, may petition the circuit court of the county in which
the district maintains its principal office for the removal of any member of the
governing board thereof for consistent violations of any provisions of this
article, for reasonable cause which includes, but is not limited to, a continued
failure to attend meetings of the board, failure to diligently pursue the
objectives for which the district was created, or failure to perform any other
duty either prescribed by law or required by a final order of the public service
commission or for any malfeasance in public office. Any board member charged
with a violation under this section who offers a successful defense against such
charges shall be reimbursed for the reasonable costs of such defense from
district revenues. Such costs shall be considered as costs associated with rate
determination by the public service district and the public service commission.
If the circuit court judge hearing the petition for removal finds that the charges
are frivolous in nature, the judge may assess all or part of the court costs, plus
the reasonable costs associated with the board member’s defense, against the
party or parties who petitioned the court for the board member’'s removal.
(1963, c. 75; 1971, c. 72; 1981, c. 124; 1986, c. 81.)

Textbooks. — Instructions for Virginia and Quoted in State v. Neary, 179 W. Va. 115, 365
West Virginia, Publisher’s Editorial Staff S.E.2d 395 (1987).
(Michie).

§ 16-13A-4. Board chairman; members’ compensation;
procedure; district name.

(a) The chairman shall preside at all meetings of the board and may vote as
any other member of the board. If the chairman is absent from any meeting,
the remaining members may select a temporary chairman and if the member
selected as chairman resigns as such or ceases for any reason to be a member
of the board, the board shall select one of its members as chairman to serve
until the next annual organization meeting.

(b) Salaries of the board members are:

(1) For districts with fewer than six hundred customers, up to seventy-five
dollars per attendance at regular monthly meetings and fifty dollars per
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§ 16-13A4 PUBLIC HEALTH 7

attendance at additional special meetings, total salary not to exceed fifteen
hundred dollars per annum;

(2) For districts with six hundred customers or more but fewer than two
thousand customers, up to one hundred dollars per attendance at regular
monthly meetings and seventy-five dollars per attendance at additional special
meetings, total salary not to exceed two thousand five hundred fifty dollars per
annum;

(3) For districts with two thousand customers or more, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-
five dollars per attendance at additional special meetings, total salary not to
exceed three thousand seven hundred fifty dollars per annum; and

(4) For districts with four thousand or more customers, up to one hundred
fifty dollars per attendance at regular monthly meetings and one hundred
dollars per attendance at additional special meetings, total salary not to exceed
five thousand four hundred dollars per annum.

The public service district shall certify the number of customers served to
the public service commission beginning on the first day of July, one thousand
nine hundred eighty-six, and continue each fiscal year thereafter.

(¢) Public service districts selling water to other water utilities for resale
may adopt the following salaries for its board members:

(1) For districts with annual revenues of less than fifty thousand dollars, up
to seventy-five dollars per attendance at regular monthly meetings and fifty
dollars per attendance at additional special meetings, total salary not to exceed
fifteen hundred dollars per annum,;

(2) For districts with annual revenues of fifty thousand dollars or more, but
less than two hundred fifty thousand dollars, up to one hundred dollars per
attendance at regular monthly meetings and seventy-five dollars per atten-
dance at special meetings, total salary not to exceed two thousand five hundred
fifty dollars per annum;

(3) For districts with annual revenues of two hundred fifty thousand dollars
or more, but less than five hundred thousand dollars, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-
five dollars per attendance at additional special meetings, total salary not to
exceed three thousand seven hundred fifty dollars per annum; and

(4) For districts with annual revenues of five hundred thousand dollars or
more, up to one hundred fifty dollars per attendance at regular monthly
meetings and one hundred dollars per attendance at additional special
meetings, total salary not to exceed five thousand four hundred dollars per
annum.

The public service district shall certify the number of customers served and
its annual revenue to the public service commission beginning on the first day
of July, two thousand, and continue each fiscal year thereafter.

(d) Board members may be reimbursed for all reasonable and necessary
expenses actually incurred in the performance of their duties as provided for
by the rules of the board.

{(e) The board shall by resolution determine its own rules of procedure., fix
the time and place of its meetings and the manner in which special meetings
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PUBLIC SERVICE DISTRICTS § 16-13A-5
may be called. Public notice of meetings shall be given in accordance with
section three [§ 6-A-3], article nine-a, chapter six of this code. Emergency
meetings may be called as provided for by said section. A majority of the
members constituting the board also constitute a quorum to do business.

(f) The members of the board are not personally liable or responsible for any
obligations of the district or the board, but are answerable only for willful
misconduct in the performance of their duties. At any time prior to the
issuance of bonds as hereinafter provided, the board may by resolution change
the official or corporate name of the public service district and the change is
effective from the filing of an authenticated copy of such resolution with the
clerk of the county commission of each county in which the territory embraced
within such district or any part thereof is located and with the public service
commission. The official name of any district created under the provisions of
this article may contain the name or names of any city, incorporated town or
other municipal corporation included therein or the name of any county or
counties in which it is located. (1953, c. 147; 1981, c. 124; 1986, c. 81; 1997, c.
159; 2000, c. 199.)

Effect of amendment of 2000. — Acts service district could not be compensated for
2000, c. 199, effective June 9, 2000, rewrote the  performing the duties of treasurer and/or sec-
section. retary, or for reading meters for the public

Compensation for performing addi- service district. Op. Att’y Gen., July 14, 1988,
tional duties. — Board members of a public No. 2.

§ 16-13A-5. General manager of board.

The board may employ a general manager to serve a term of not more than
five years and until his successor is employed, and his compensation shall be
fixed by resolution of the board. Such general manager shall devote all or the
required portion of his time to the affairs of the district and may employ,
discharge and fix the compensation of all employees of the district, except as in
this article otherwise provided, and he shall perform and exercise such other
powers and duties as may be conferred upon him by the board.

Such general manager shall be chosen without regard to his political
affiliations and upon the sole basis of his administrative and technical
qualifications to manage public service properties and affairs of the district
and he may be discharged only upon the affirmative vote of two thirds of the
board. Such general manager need not be a resident of the district at the time
he is chosen. Such general manager may not be a member of the board but
shall be an employee of the board.

The board of any public service district which purchases water or sewer
service from a municipal water of sewer system or another public service
district may, as an alternative to hiring its own general manager, elect to
permit the general manager of the municipal water or sewer system or public
service district from which such water or sewer service is purchased provide
professional management to the district, if the appropriate municipality .or
public service board agrees to provide such assistance. The general manager

shall receive reasonable compensation for such service. (1953, ¢. 147; 1981, c.
124; 1986, c. 81.)
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§ 16-13A-6. Employees of board.

The board may in its discretion from time to time by resolution passed by a
majority vote provide for the employment of an attorney, fiscal agent, one or
more engineers and such other employees as the board may determine
necessary and expedient. The board shall in and by such resolution fix the term
of employment and compensation and prescribe the duties to be performed by
such employees. (1953, c. 147; 1981, c. 124.)

§ 16-13A-7. Acquisition and operation of district proper-
ties,

' The board of such districts shall have the supervision and control of all
public service properties acquired or constructed by the district, and shall have
the power, and it shall be its duty, to maintain, operate, extend and improve
the same. All contracts involving the expenditure by the district of more than
fifteen thousand dollars for construction work or for the purchase of equipment
and improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class I legal advertisement
in compliance with the provision of article three [§§ 59-3-1 et seq.l, chapter
fifty-nine of this code, and the publication area for such publication shall be as
specified in section two [§ 16-13A-2] of this article in the county or counties in
which the district is located. The publication shall not be less than ten days
prior to the making of any such contract. To the extent allowed by law, in-state
contractors shall be given first priority in awarding public service district
contracts. It shall be the duty of the board to ensure that local in-state labor
shall be utilized to the greatest extent possible when hiring laborers for public
service district construction or maintenance repair jobs. It shall further be the
duty of the board to encourage contractors to use American made products in
their construction to the extent possible. Any obligations incurred of any kind i
or character shall not in any event constitute or be deemed an indebtedness
within the meaning of any of the provisions or limitations of the constitution,
but all such obligations shall be payable solely and only out of revenues derived
from the operation of the public service properties of the district or from
proceeds of bonds issued as hereinafter provided. No continuing contract for
the purchase of materials or supplies or for furnishing the district with
electrical energy or power shall be entered into for a longer period than fifteen
years. (1953, c. 147; 1967, c. 105; 1981, c. 124; 1982, c. 24; 1986, c. 81; 1997, c.

159.)

- vty .+ iy e

Dyt

§ 16-13A-8. Acquisition and purchase of public service
properties; right of eminent domain; extrater-

ritorial powers.

The board may acquire any publicly or privately owned public service
properties located within the boundaries of the district regardless of whe.!th.el‘
or not all or any part of such properties are located within the corporate limits

412

L S R T B T B T I

[OFI VI o




olution passed by a
fiscal agent, one or
rd may determine
solution fix the term
to be performed by

istrict proper-

1 and control of all
trict, and shall have
axtend and improve
listrict of more than
rchase of equipment
tered into only after
legal advertisement
3-1 et seq.], chapter
blication shall be as
ounty or counties in
» less than ten days
ywed by law, in-state
blic service district
- local in-state labor
g laborers for public
. shall further be the
in made products in
incurred of any kind
1ed an indebtedness
; of the constitution,
t of revenues derived
the district or from
itinuing contract for
1g the district with
.r period than fifteen
- 1986, c. 81; 1997, c.

public service
ymain; extrater-

wned public service
egardless of whe_zth'er
| the corporate limits

EEE —— e _ua]

PUBLIC SERVICE DISTRICTS § 16-13A-8
of any city, incorporated town or other municipal corporation included within
the district and may purchase and acquire all rights and franchises and any
and all property within or outside the district necessary or incidental to the
purpose of the district.

The board may construct any public service properties within or outside the
district necessary or incidental to its purposes and each such district may
acquire, construct, maintain and operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundaries of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities or gas
facilities or all of these, then the district may not acquire, construct, establish,
improve or extend any public service properties of the same kind within such
city, incorporated towns or other municipal corporations or the adjacent
unincorporated territory served by such cities, incorporated towns or other
municipal corporations, except upon the approval of the public service com-
mission, the consent of such cities, incorporated towns or other municipal
corporations and in conformity and compliance with the rights of the holders
of any revenue bonds or obligations theretofore issued by such cities, incorpo-
rated towns or other municipal corporations then outstanding and in accor-
dance with the ordinance, resolution or other proceedings which authorize the
issuance of such revenue bonds or obligations.

Whenever such district has constructed, acquired or established water
facilities, sewer facilities or gas facilities for water, sewer or gas services within
any city, incorporated town or other municipal corporation included within a
district, then such city, incorporated town or other municipal corporation may
not thereafter construct, acquire or establish any facilities of the same kind
within such city, incorporated town or other municipal corporation without the
consent of such district.

For the purpose of acquiring any public service properties or lands, rights or
easements deemed necessary or incidental for the purposes of the district, each
such district has the right of eminent domain to the same extent and to be
exercised in the same manner as now or hereafter provided by law for such
right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That such board may not acquire all or any substantial
part of a privately owned waterworks system unless and until authorized so to
do by the public service commission of West Virginia, and that this section
shall not be construed to authorize any district to acquire through condemna-
tion proceedings either in whole or substantial part an existing privately
owned waterworks plant or system or gas facilities located in or furnishing
water or gas service within such district or extensions made or to be made by
it in territory contiguous to such existing plant or system, nor may any such
board construct or extend its public service properties to supply its services
into areas served by or in competition with existing waterworks or gas
facilities or extensions made or to be made in territory contiguous to such

existing plant or system by the owner thereof. (1953, c. 147; 1980, c. 60; 1981,
c. 124))
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Eminent domain. — The grant of power of
eminent domain to public service districts by
this section is valid. State ex rel. McMillion v.
Stahl, 141 W. Va. 233, 89 S.E.2d 693 (1955).

If a facility creates a nuisance this harm is
simply an element of just compensation in an
eminent domain proceeding. Sexton v. Public
Serv. Comm’n, 188 W. Va. 305, 423 S.E.2d 914
(1992).

Public service commission, in the absence of
specific statutory authority, is not empowered
to determine whether particular property inter-
ests acquired or to be acquired by a utility are
compensable in an eminent domain action, or to
render any type of monetary judgment for such
property interests. Affixing the value of the
property taken is the function of the trier of fact
in an eminent domain proceeding. Sexton v.
Public Serv. Comm’n, 188 W. Va. 305, 423
S.E.2d 914 (1992).

PUBLIC HEALTH

public services. — If a tract of real estate
located within a public service district has been
annexed into a municipality, then, as between
the municipality and the public service district,
the municipality has the superior right under
this section to extend public services, such as
water and/or sewer service, which were not
being previously furnished to the tract by the
public service district. Berkeley County Pub.
Serv. Sewer Dist. v. West Va. Pub. Serv.
Comm’n, 204 W. Va. 279, 512 S.E.2d 201 (1998).

When consent of municipality needed. —
Where municipality has superior right to ex-
tend social services, a public service district
would need the consent of the municipality and
the public service commission in order to pro-
vide such services. Berkeley County Pub. Serv.
Sewer Dist. v. West Va. Pub. Serv. Comm’n, 204
W. Va. 279, 512 S.E.2d 201 (1998).

Cited in 45 Op. Att'y Gen. 506 (1953).

Superior right of municipality to extend

§ 16-13A-9. Rules; service rates and charges; discontinu-
ance of service; required water and sewer con-
nections; lien for delinquent fees.

The board may make, enact and enforce all needful rules and regulations in
connection with the acquisition, construction, improvement, extension, man-
agement, maintenance, operation, care, protection and the use of any public
service properties owned or controlled by the district, and the board shall
establish rates and charges for the services and facilities it furnishes, which
shall be sufficient at all times, notwithstanding the provisions of any other law
or laws, to pay the cost of maintenance, operation and depreciation of such
public service properties and principal of and interest on all bonds issued,
other obligations incurred under the provisions of this article and all reserve or
other payments provided for in the proceedings which authorized the issuance
of any bonds hereunder. The schedule of such rates and charges may be based
upon either (a) the consumption of water or gas on premises connected with
such facilities, taking into consideration domestic, commercial, industrial and
public use of water and gas; or (b) the number and kind of fixtures connected

with such facilities located on the various premises; or (¢) the number of .

persons served by such facilities; or (d) any combination thereof; or (e) may be
determined on any other basis or classification which the board may determine
to be fair and reasonable, taking into consideration the location of the premises
served and the nature and extent of the services and facilities furnished.
Where water, sewer and gas services are all furnished to any premises, the
schedule of charges may be billed as a single amount for the aggregate thereof.
The board shall require all users of services and facilities furnished by t}}e
district to designate on every application for service whether the applicant 18
a tenant or an owner of the premises to be served. If the applicant is a tenant,
he or she shall state the name and address of the owner or owners of the
premises to be served by the district. All new applicants for service shall
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PUBLIC SERVICE DISTRICTS § 16-13A-9
deposit a minimum of fifty dollars with the district to secure the payment of
service rates and charges in the event they become delinquent as provided in
this section. In any case where a deposit is forfeited to pay service rates and
charges which were delinquent at the time of disconnection or termination of
service, no reconnection or reinstatement of service may be made by the
district until another minimum deposit of fifty dollars has been remitted to the
district. Whenever any rates, rentals or charges for services or facilities
furnished remain unpaid for a period of thirty days after the same become due
and payable, the property and the owner thereof, as well as the user of the
services and facilities provided are delinquent and the owner, user and
property are liable at law until such time as all such rates and charges are fully
paid: Provided, That the property owner shall be given notice of any said
delinquency by certified mail, return receipt requested. The board may, under
reasonable rules promulgated by the public service commission, shut off and
discontinue water or gas services to all delinquent users of either water or gas
facilities, or both: Provided, however, That upon written request of the owner
or owners of the premises, the board shall shut off and discontinue water and
gas services where any rates, rentals, or charges for services or facilities
remain unpaid by the user of the premises for a period of sixty days after the
same became due and payable.

In the event that any publicly or privately owned utility, city, incorporated
town, other municipal corporation or other public service district included
within the district owns and operates separately either water facilities or
sewer facilities, and the district owns and operates the other kind of facilities,
either water or sewer, as the case may be, then the district and such publicly
or privately owned utility, city, incorporated town or other municipal corpora-
tion or other public service district shall covenant and contract with each other
to shut off and discontinue the supplying of water service for the nonpayment
of sewer service fees and charges: Provided, That any contracts entered into by
a public service district pursuant to this section shall be submitted to the
public service commission for approval. Any public service district providing
water and sewer service to its customers has the right to terminate water
service for delinquency in payment of either water or sewer bills. Where one
public service district is providing sewer service and another public service
district or a municipality included within the boundaries of the sewer district
is providing water service, and the district providing sewer service experiences
a delinquency in payment, the district or the municipality included within the
boundaries of the sewer district that is providing water service, upon the
request of the district providing sewer service to the delinquent account, shall
terminate its water service to the customer having the delinquent sewer
account: Provided, however, That any termination of water service must
comply with all rules and orders of the public service commission.

_Any district furnishing sewer facilities within the district may require, or
may by petition to the circuit court of the county in which the property is
located, compel or may require the bureau of public health to compel all
owners, tenants or occupants of any houses, dwellings and buildings located
bear any such sewer facilities, where sewage will flow by gravity or be
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§ 16-13A-9 PUBLIC HEALTH
transported by such other methods approved by the bureau of public health
including, but not limited to, vacuum and pressure systems, approved under
the provisions of section nine [§ 16-1-9], article one, chapter sixteen of this
code, from such houses, dwellings or buildings into such sewer facilities, to
connect with and use such sewer facilities, and to cease the use of all other
means for the collection, treatment and disposal of sewage and waste matters
from such houses, dwellings and buildings where there is such gravity flow or
transportation by such other methods approved by the bureau of public health
including, but not limited to, vacuum and pressure systems, approved under
the provisions of section nine, article one, chapter sixteen of this code, and such
houses, dwellings and buildings can be adequately served by the sewer
facilities of the district, and it is hereby found, determined and declared that
the mandatory use of such sewer facilities provided for in this paragraph is
necessary and essential for the health and welfare of the inhabitants and
residents of such districts and of the state: Provided, That if the public service
district determines that the property owner must connect with the sewer
facilities even when sewage from such dwellings may not flow to the main line
by gravity and the property owner must incur costs for any changes in the
existing dwellings’ exterior plumbing in order to connect to the main sewer
line, the public service district board shall authorize the district to pay all
reasonable costs for such changes in the exterior plumbing, including, but not
limited to, installation, operation, maintenance and purchase of a pump, or
any other method approved by the bureau of public health; maintenance and
operation costs for such extra installation should be reflected in the users
charge for approval of the public service commission. The circuit court shall
adjudicate the merits of such petition by summary hearing to be held not later
than thirty days after service of petition to the appropriate owners, tenants or
occupants.

Whenever any district has made available sewer facilities to any owner,
tenant or occupant of any house, dwelling or building located near such sewer
facility, and the engineer for the district has certified that such sewer facilities
are available to and are adequate to serve such owner, tenant or occupant, and
sewage will flow by gravity or be transported by such other methods approved
by the bureau of public health from such house, dwelling or building into such
sewer facilities, the district may charge, and such owner, tenant or occupant
shall pay the rates and charges for services established under this article only
after thirty-day notice of the availability of the facilities has been received by
the owner.

All delinquent fees, rates and charges of the district for either water
facilities, sewer facilities or gas facilities are liens on the premises served of
equal dignity, rank and priority with the lien on such premises of state, county,
school and municipal taxes. In addition to the other remedies provided in this

section, public service districts are hereby granted a deferral of filing fees 91‘
other fees and costs incidental to the bringing and maintenance of an action 1
magistrate court for the collection of delinquent water, sewer or gas bills. If the
district collects the delinquent account, plus reasonable costs, from its cus-
tomer or other responsible party, the district shall pay to the magistrate the
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PUBLIC SERVICE DISTRICTS § 16-13A-9a
normal filing fee and reasonable costs which were previously deferred. In
addition, each public service district may exchange with other public service
districts a list of delinquent accounts.

Anything in this section to the contrary notwithstanding, any establish-
ment, as defined in section three [§ 22-11-3], article eleven, chapter twenty-
two, now or hereafter operating its own sewage disposal system pursuant to a
permit issued by the division of environmental protection, as prescribed by
section eleven [§ 22-11-11], article eleven, chapter twenty-two of this code, is
exempt from the provisions of this section. (1953, ¢. 147; 1965, c. 134; 1980, .

60; 1981, c. 124; 1986, c. 81; 1989, c. 174; 1994, c. 61.)

W. Va. Law Review. — Fisher, “The Scope of
Title Examination in West Virginia: Can Rea-
sonable Minds Differ?,” 98 W, Va. L. Rev. 449
(1996).

Abandonment of private systems. —
Where a public service district requires a prop-
erty owner, tenant, or occupant to connect onto
its sewer system and to abandon a private
sewer system located on the property, such
person cannot recover from the public service
district the value of the private system on the
ground that such abandonment constitutes a
taking of private property without just compen-
sation within the meaning of W. Va. Const., art.
III, § 9. Kingmill Valley Pub. Serv. Dist. v.
Riverview Estates Mobile Home Park, 182 W.
Va. 116, 386 S.E.2d 483 (1989).

Buffer-zone requirements. — Public Ser-
vice Commission did not err in finding that the
proposed sewage lagoons site satisfied the
buffer-zone requirements. Sexton v. Public
Serv. Comm’n, 188 W. Va. 305, 423 S.E.2d 914
(1992).

Duty to pay. — Owners, tenants, or occu-
pants have a duty under this section to pay
rates and charges for the district sewer facili-
ties from and after the date of receipt of notice
(now 30 days after receipt) that such facilities
are available. Rhodes v. Malden Pub. Serv. Dist,

171 W. Va. 645, 301 S.E.2d 601 (1983) (constru-
ing this section prior to 1980 and 1981
amendments).

Liens. — The provision that delinquent fixed
rates and charges for services rendered by a
public service district shall be a lien on the
premises served of equal dignity, rank and
priority with the lien on such premises of state,
county, school and municipal taxes, does not
deprive the owners of their property without
due process of law. State ex rel. McMillion v.
Stahl, 141 W. Va, 233, 89 S.E.2d 693 (1955).

Public service district liens created and en-
forceable under this section are subject to the
recordation requirements of § 38-10C-1 so that
such liens must be docketed to be enforceable
against a purchaser of the property for valuable
consideration, without notice. McClung Invs.,
Inc. v. Green Valley Community Pub. Serv. Dist,
199 W. Va. 490, 485 S.E.2d 434 (1997).

Sewer connection requirements. — The
boards of public service districts have no au-
thority to require potential users who live out-
side the boundaries of the districts, but within
the 10-mile limit, to hook onto the district’s
sewer facilities. Op. Att'y Gen., July 8, 1976.

Quoted in State ex rel. Water Dev. Auth. v.
Northern Wayne County Pub. Serv. Dist., 195
W. Va. 135, 464 S.E.2d 777 (1995).

§ 16-13A-9a. Limitations with respect to foreclosure.

No public service district shall foreclose upon the premises served by such
district for delinquent fees, rates or charges for which a lien is authorized by
sections nine or nineteen [§§ 16-13A-9 or 16-13A-19] of this article except
through the bringing and maintenance of a civil action for such purpose
brought in the circuit court of the county wherein the district lies. In every
such action, the court shall be required to make a finding based upon the
evidence and facts presented that the district prior to the bringing of such
action had exhausted all other remedies for the collection of debts with respect
to such delinquencies. In no event shall foreclosure procedures be instituted by
any such district or on its behalf unless such delinquency had been in existence
Or continued for a period of two years from the date of the first such
delinquency for which foreclosure is being sought. (1982, ¢. 74.)

417



§ 16-13A-10 PUBLIC HEALTH

§ 16-13A-10. Budget.

The board shall establish the beginning and ending of its fiscal year, which
period shall constitute its budget year, and at least thirty days prior to the
beginning of the first full fiscal year after the creation of the district and
annually thereafter the general manager shall prepare and submit to the
board a tentative budget which shall include all operation and maintenance
expenses, payments to a capital replacement account and bond payment
schedules for the ensuing fiscal year. Such tentative budget shall be considered
by the board, and, subject to any revisions or amendments that may be
determined by the board, shall be adopted as the budget for the ensuing fiscal
year. Upon adoption of the budget, a copy of the budget shall be forwarded to
the county commission. No expenditures for operation and maintenance
expenses in excess of the budget shall be made during such fiscal year unless
unanimously authorized and directed by the board. (1953, c. 147; 1981, c. 124.)

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
. (Michie).

§ 16-13A-11. Accounts; audit.

The general manager, under direction of the board, shall install and
maintain a proper system of accounts, in accordance with all rules, regulations
or orders pertaining thereto by the public service commission, showing receipts
from operation and application of the same, and the board shall at least once
a year cause such accounts to be properly audited: Provided, That such audit
may be any audit by an independent public accountant completed within one
year of the time required for the submission of the report: Provided, however,
That if the district is required to have its books, records and accounts audited
annually by an independent certified public accountant as a result of any
covenant in any board resolution or bond instrument, a copy of such audit may
be submitted in satisfaction of the requirements of this section, and is hereby
found, declared and determined to be sufficient to satisfy the requirements of
article nine [§§ 6-9-1 et seq.], chapter six of this code pertaining to the annual
audit report by the state tax commission. A copy of the audit shall be forwarded
within thirty days of submission to the county commission and to the public
service commission.

The treasurer of each public service district shall keep and preserve all
financial records of the public service district for ten years, and shall at all
times have such records readily available for public inspection. At the end of
his term of office, the treasurer of each public service district shall promptly
deliver all financial records of the public service district to his successor in
office. Any treasurer of a public service district who knowingly or willfully
violates any provision of this section is guilty of a misdemeanor, and shall be
fined not less than one hundred dollars nor more than five hundred dollars or
imprisoned in the county jail not more than ten days, or both. (1953, ¢. 147,
1981, c. 124; 1986, c. 81.)
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PUBLIC SERVICE DISTRICTS § 16-13A-13

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
(Michie).

§ 16-13A-12. Disbursement of district funds.

No money may be paid out by a district except upon an order signed by the
chairman and secretary of such board, or such other person or persons
authorized by the chairman or secretary, as the case may be, to sign such
orders on their behalf. Each order for the payment of money shall specify the
purposes for which the amount thereof is to be paid, with sufficient clearness
to indicate the purpose for which the order is issued, and there shall be
endorsed thereon the name of the particular fund out of which it is payable and
it shall be payable from the fund constituted for such purpose, and no other. All
such orders shall be reflected in the minutes of the next meeting of the board.
(1953, c. 147; 1981, c. 124.)

§ 16-13A-13. Revenue bonds.

For constructing or acquiring any public service properties for the autho-
rized purposes of the district, or necessary or incidental thereto, and for
constructing improvements and extensions thereto, and also for reimbursing
or paying the costs and expenses of creating the district, the board of any such
district is hereby authorized to borrow money from time to time and in
evidence thereof issue the bonds of such district, payable solely from the
revenues derived from the operation of the public service properties under
control of the district. Such bonds may be issued in one or more series, may
bear such date or dates, may mature at such time or times not exceeding forty
years from their respective dates, may bear interest at such rate or rates not
exceeding eighteen percent per annum payable at such times, may be in such
form, may carry such registration privileges, may be executed in such manner,
may be payable at such place or places, may be subject to such terms of
redemption with or without premium, may be declared or become due before
maturity date thereof, may be authenticated in any manner, and upon
compliance with such conditions, and may contain such terms and covenants
as may be provided by resolution or resolutions of the board. Notwithstanding
the form or tenor thereof, and in the absence of any express recital on the face '
thereof, that the bond is nonnegotiable, all such bonds shall be, and shall be
treated as, negotiable instruments for all purposes. Bonds bearing the signa-
tures of officers in office on the date of the signing thereof shall be valid and
binding for all purposes notwithstanding that before the delivery thereof any
or all of the persons whose signatures appear thereon shall have ceased to be
such officers. Notwithstanding the requirements or provisions of any other law,
any such bonds may be negotiated or sold in such manner and at such time or
times as is found by the board to be most advantageous, and all such bonds
may be sold at such price that the interest cost of the proceeds therefrom does
not exceed nineteen percent per annum, based on the average maturity of such
bonds and computed according to standard tables of bond values. Any resolu-
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tion or resolutions providing for the issuance of such bonds may contain such
covenants and restrictions upon the issuance of additional bonds thereafter as
may be deemed necessary or advisable for the assurance of the payment of the
bonds thereby authorized. (1953, c. 147; 1970, cc. 11, 12; 1970, 1st Ex. Sess., c.
2; 1980, c. 33; 1981, 1st Ex. Sess., c. 2; 1989, c. 174.)

Cross references. — Procedure for borrow-
ing and issuing bonds, § 16-13A-25.

§ 16-13A-14. Items included in cost of properties.

The cost of any public service properties acquired under the provisions of
this article shall be deemed to include the cost of the acquisition or construc-
tion thereof, the cost of all property rights, easements and franchises deemed
necessary or convenient therefor and for the improvements and extensions
thereto; interest upon bonds prior to and during construction or acquisition
and for six months after completion of construction or of acquisition of the
improvements and extensions; engineering, fiscal agents and legal expenses;
expenses for estimates of cost and of revenues, expenses for plans, specifica-
tions and surveys; other expenses necessary or incident to determining the
feasibility or practicability of the enterprise, administrative expense, and such
other expenses as may be necessary or incident to the financing herein
authorized, and the construction or acquisition of the properties and the
placing of same in operation, and the performance of the things herein
required or permitted, in connection with any thereof. (1953, c. 147.)

§ 16-13A-15. Bonds may be secured by trust indenture.

In the discretion and at the option of the board such bonds may be secured
by a trust indenture by and between the district and a corporate trustee, which
may be a trust company or bank having powers of a trust company within or
without the State of West Virginia, but no such trust indenture shall convey,
mortgage or create any lien upon the public service properties or any part
thereof. The resolution authorizing the bonds and fixing the details thereof
may provide that such trust indenture may contain such provisions for
protecting and enforcing the rights and remedies of bondholders as may be
reasonable and proper, not in violation of law, including covenants setting forth
the duties of the district and the members of its board and officers in relation
to the construction or acquisition of public service properties and the improve-
ment, extension, operation, repair, maintenance and insurance thereof, and
the custody, safeguarding and application of all moneys, and may provide that
all or any part of the construction work shall be contracted for, constructed and
paid for, under the supervision and approval of consulting engineers employed
or designated by the board and satisfactory to the original bond purchasers,
their successors, assignees or nominees, who may be given the right to requiré
the security given by contractors and by any depository of the procee.ds' o
bonds or revenues of the public service properties or other money pertaining
thereto be satisfactory to such purchasers, their successors, assignees OF

e s e v et g
T e e Y

I v
.

BT

T

oy gy
e et

noi

bor

sha
sin]
the
cost
the
resj
sun
sucl
reth
by s

§1

Tk
prov
colle:
oper:
enfor
there
paymr
distri
refus
coven
offere
such -
suit, ;
the cc
court
requi
issuar
such {
for th
shall :
and t;
therec
of the
deeme
and re



; may contain such
yonds thereafter as
the payment of the
70, 1st Ex. Sess., c.

rties.

¢ the provisions of
sition or construc-
franchises deemed
s and extensions
tion or acquisition
acquisition of the
nd legal expenses;
r plans, specifica-
o determining the
expense, and such
financing herein
roperties and the
the things herein
3, c. 147)

indenture.

is may be secured
-ate trustee, which
.ompany within or
\ture shall convey,
arties or any part
he details thereof
ch provisions for
rolders as may be
aants setting forth
officers in relation
; and the improve-
-ance thereof, and
| may provide that
r, constructed and
rgineers employed
bond purchasers,
he right to require
»f the procee'dS_ 0

money pertamms
.ors, assignees or

PUBLIC SERVICE DISTRICTS § 16-13A-17

nominees. Such indenture may set forth the rights and remedies of the
bondholders and such trustee. (1953, c. 147.)

§ 16-13A-16. Sinking fund for revenue bonds.

At or before the time of the issuance of any bonds under this article the board
shall by resolution or in the trust indenture provide for the creation of a
sinking fund and for monthly payments into such fund from the revenues of
the public service properties operated by the district such sums in excess of the
cost of maintenance and operation of such properties as will be sufficient to pay
the accruing interest and retire the bonds at or before the time each will
respectively become due and to establish and maintain reserves therefor, All
sums which are or should be, in accordance with such provisions, paid into
such sinking fund shall be used solely for payment of interest and for the
retirement of such bonds at or prior to maturity as may be provided or required
by such resolutions. (1953, ¢. 147.)

§ 16-13A-17. Collection, etc., of revenues and enforcement
of covenants; default; suit, etc., by bondholder
or trustee to compel performance of duties;
appointment and powers of receiver.

The board of any such district shall have power to insert enforceable
provisions in any resolution authorizing the issuance of bonds relating to the
collection, custody and application of revenues of the district from the
operation of the public service properties under its control and to the
enforcement of the covenants and undertakings of the district. In the event
there shall be default in the sinking fund provisions aforesaid or in the
payment of the principal or interest on any of such bonds or, in the event the
district or its board or any of its officers, agents or employees, shall fail or
refuse to comply with the provisions of this article, or shall default in any
covenant or agreement made with respect to the issuance of such bonds or
offered as security therefor, then any holder or holders of such bonds and any
such trustee under the trust indenture, if there be one, shall have the right by
suit, action, mandamus or other proceeding instituted in the circuit court for
the county or any of the counties wherein the district extends, or in any other
court of competent jurisdiction, to enforce and compel performance of all duties
required by this article or undertaken by the district in connection with the
issuance of such bonds, and upon application of any such holder or holders, or
such trustee, such court shall, upon proof of such defaults, appoint a receiver
for the affairs of the district and its properties, which receiver so appointed
shall forthwith directly, or by his agents and attorneys, enter into and upon
and take possession of the affairs of the district and each and every part
thereof, and hold, use, operate, manage and control the same, and in the name
of the district exercise all of the rights and powers of such district as shall be
deemed expedient, and such receiver shall have power and authority to collect
and receive all revenues and apply same in such manner as the court shall
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§ 16-13A-18 PUBLIC HEALTH

direct. Whenever the default causing the appointment of such receiver shall
have been cleared and fully discharged and all other defaults shall have been
cured, the court may in its discretion and after such notice and hearing as it
deems reasonable and proper direct the receiver to surrender possession of the
affairs of the district to its board. Such receiver so appointed shall have no
power to sell, assign, mortgage, or otherwise dispose of any assets of the

district except as hereinbefore provided. (1953, ¢. 147.)

Rules of Civil Procedure. — As to aboli-
tion of the procedural distinctions between law
and equity, see Rule 2.

As to receivers, see Rule 66.

As to application of rules to writ of manda-
mus, see Rule 81(a)(5).

As to effect of rules on jurisdiction and venue,
see Rule 82.

Mandamus. — Mandamus is a proper rem-
edy to be pursued by the holder of a municipal
revenue bond to require a municipal corpora-

enue bonds. State ex rel. Allstate Ins. Co. v.
Union Pub. Serv. Dist.,, 151 W. Va. 207, 151
S.E.2d 102 (1966).

Under this section, any holder of the bonds of
the Union public service district shall have the
right by mandamus to enforce and compel the
performance of all the duties required by stat-
ute or undertaken by the district in connection
with the issuance of bonds by such district.
State ex rel. Allstate Ins. Co. v. Union Pub.
Serv. Dist., 151 W. Va. 207, 151 S.E.2d 102

tion to comply with rate covenants in its rev- (1966).

§ 16-13A-18. Operating contracts.

The board may enter into contracts or agreements with any persons, firms or
corporations for the operation and management of the public service properties
within the district, or any part thereof, for such period of time and under such
terms and conditions as shall be agreed upon between the board and such
persons, firms or corporations. The board shall have power to provide in the
resolution authorizing the issuance of bonds, or in any trust indenture
securing such bonds, that such contracts or agreements shall be valid and
binding upon the district as long as any of said bonds, or interest thereon, are
outstanding and unpaid. (1953, c. 147.)

§ 16-13A-18a. Sale, lease or rental of water, sewer or gas
system by district; distribution of proceeds.

In any case where a public service district owns a water, sewer or gas system,
and a majority of not less than sixty percent of the members of the public
service board thereof deem it for the best interests of the district to sell, lease
or rent such water, sewer or gas system to any municipality or privately-owned
water, sewer or gas system, or to any water, sewer or gas system owned by an
adjacent public service district, the board may so sell, lease or rent such water,
sewer or gas system upon such terms and conditions as said board, in its
discretion, considers in the best interests of the district: Provided, That such
sale, leasing or rental may be made only upon: (1) The publication of notice of
a hearing before the board of the public service district, as a Class I legal
advertisement in compliance with the provisions of article three [§§ 59-3-1et
seq.], chapter fifty-nine of this code, in a newspaper published and of gener
circulation in the county or counties wherein the district is located, su
publication to be made not earlier than twenty days and not later than seven
days prior to the hearing; (2) approval by the county commission or commis-
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PUBLIC SERVICE DISTRICTS § 16-13A-20
sions of the county or counties in which the district operates; and (3) approval
by the public service commission of West Virginia.

In the event of any such sale, the proceeds thereof, if any, remaining after
payment of all outstanding bonds and other obligations of the district, shall be
ratably distributed to any persons who have made contributions in aid of
construction of such water, sewer or gas system, such distribution not to exceed
the actual amount of any such contribution, without interest, and any balance
of funds thereafter remaining shall be paid to the county commission of the
county in which the major portion of such water, sewer or gas system is located
to be placed in the general funds of such county commission. (1963, c. 75; 1981,
c. 124; 1986, c. 81, 1997, c. 160.)

§ 16-13A-19. Statutory mortgage lien created; foreclosure
thereof.

. There shall be and is hereby created a statutory mortgage lien upon such
public service properties of the district, which shall exist in favor of the holders
of bonds hereby authorized to be issued, and each of them, and the coupons
attached to said bonds, and such public service properties shall remain subject
to such statutory mortgage lien until payment in full of all principal of and
interest on such bonds. Any holder of such bonds, of any coupons attached
thereto, may, either at law or in equity, enforce said statutory mortgage lien
conferred hereby and upon default in the payment of the principal of or
interest on said bonds, may foreclose such statutory mortgage lien in the
manner now provided by the laws of the State of West Virginia for the
foreclosure of mortgages on real property. (1953, c. 147.)

Rules of Civil Procedure. — As to aboli-
tion of the procedural distinctions between law
and equity, see Rule 2.

In general. — The provision granting bond-

holders a statutory mortgage lien is valid. State
ex rel. McMillion v. Stahl, 141 W. Va. 233, 89
S.E.2d 693 (1955).

§ 16-13A-20. Refunding revenue bonds.

The board of any district having issued bonds under the provisions of this
article is hereby empowered thereafter by resolution to issue refunding bonds
of such district for the purpose of retiring or refinancing such outstanding
bonds, together with any unpaid interest thereon and redemption premium
thereunto appertaining and all of the provisions of this article relating to the
issuance, security and payment of bonds shall be applicable to such refunding
bonds, subject, however, to the provisions of the proceedings which authorized
the issuance of the bonds to be so refunded. (1953, c. 147.)

. In general. — The only purpose for refund-
ing bonds is the retirement or refinancing of
outstanding bond issues of a particular district.
Op. Att’y Gen., July 8, 1976.

. Combination of bond issues. — Combina-
tion of two outstanding bond issues into one
refunding bond issue may well be restricted by

the use of the singular language in this section.
Op. Att'y Gen., July 8, 1976.

Previous issuance of bonds. — This sec-
tion is clearly written in language which speaks
only of refunding bonds issued by any district
which hus previously issued bonds. Op. Atty
Gen., July 8. 1976.
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§ 16-13A-21. Complete authority of article; liberal con-
struction; district to be public instrumental-

ity; tax exemption.

This article is full and complete authority for the creation of public service
districts and for carrying out the powers and duties of same as herein provided.
The provisions of this article shall be liberally construed to accomplish its
purpose and no procedure or proceedings, notices, consents or approvals, are
required in connection therewith except as may be prescribed by this article:
Provided, That all functions, powers and duties of the public service commis-
sion of West Virginia, the bureau of public health, the division of environmen-
tal protection and the environmental quality board remain unaffected by this
article. Every district organized, consolidated, merged or expanded under this
article is a public instrumentality created and functioning in the interest and
for the benefit of the public, and its property and income and any bonds issued
by it are exempt from taxation by the state of West Virginia, and the other
taxing bodies of the state: Provided, however, That the board of any such
district may use and apply any of its available revenues and income for the
payment of what such board determines to be tax or license fee equivalents to
any local taxing body and in any proceedings for the issuance of bonds of such
district may reserve the right to annually pay a fixed or computable sum to
such taxing bodies as such tax or license fee equivalent. (1953, c. 147; 1986, c.

81; 1994, c. 61.)

Constitutionality. — The tax exemption Va. 233, 89 S.E.2d 693 (1955).
granted to the property, income, and bonds of Applied in Rhodes v. Malden Pub. Serv. Dist,
the district does not violate W. Va. Const., art. 171 W. Va. 645, 301 S.E.2d 601 (1983).
X, § 1. State ex rel. McMillion v. Stahl, 141 W.

§ 16-13A-22. Validation of prior acts and proceedings of
county courts for creation of districts, inclu-
sion of additional territory, and appointment
of members of district boards.

All acts and proceedings taken by any county court {county commission] of
this State purporting to have been carried out under the provisions of this
article which have been taken, prior to the date this section takes effect for the
purpose of creating public service districts or for the purpose of subsequent
inclusion of additional territory to existing public service districts, after notice
published by any such county court having territorial jurisdiction thereof of its
intention to include such additional territory after hearing thereon, are hereby
validated, ratified, approved and confirmed notwithstanding any other lack of
power (other than constitutional) of any such county court to create such put{lic
service districts or to include additional territory to existing public service
districts or irregularities (other than constitutional) in such proceedings,
relating to the appointment and qualification of more than three members to
the board of any such public service district or the subsequent appointmenf: of
successors of any or all of such members, notwithstanding that no city,
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PUBLIC SERVICE DISTRICTS

§ 16-13A-24

incorporated town or other municipal corporation having a population in
excess of three thousand is included within the district, and the appointment
and qualification of such members, and further including any irregularities in
the petition for the creation of any public service district, irregularities in the
description of the area embraced by such district, and irregularities in the
notice and publication of notice for the hearing creating such district, prior to
the date this section takes effect, is hereby validated, ratified, approved and
confirmed; and, further, in such cases where more than three members of the
board of such districts have been so appointed prior to the date this section
takes effect then such county court shall appoint, and they are hereby
authorized and empowered to appoint, successors to such members in the
manner as otherwise provided by this article. (1958, ¢. 14; 1960, c. 19.)

Editor’s notes. — For construction of the
county court as the county commission, see
W.Va. Const. art. IX, § 9.

Concerning the reference to “the date this
section takes effect”, Acts 1958, c. 14, which

enacted this section and included this lan-
guage, became effective February 1, 1958. Acts
1960, ¢. 19. which amended this section, pro-
vided that the act take effect January 29, 1960.

§ 16-13A-23. Validation of acts and proceedings of public
service boards.

All acts and proceedings taken by any public service board the members of
which were appointed, prior to the date this section takes effect, by any county
court [county commission] of this State having territorial jurisdiction thereof,
are hereby validated, ratified, approved and confirmed, as to defects and
irregularities which may otherwise exist on account of their appointment and
qualification: Provided, however, That nothing herein contained shall be
construed to excuse a criminal act. (1958, c. 14; 1960, c. 19; 1965, c. 134.)

Editor’s notes. — For construction of the
county court as the county commssion, see
W.Va. Const. art. IX, § 9.

Concerning the reference to “the date this

section takes effect”, Acts 1965, ¢. 134, which
amended this section, provided that the act
take effect March 13, 1965.

§ 16-13A-24. Acceptance of loans, grants or temporary ad-
vances.

Any public service district created pursuant to the provisions of this article
is authorized and empowered to accept loans or grants and procure loans or
temporary advances evidenced by notes or other negotiable instruments issued
in the manner, and subject to the privileges and limitations, set forth with -
respect to bonds authorized to be issued under the provisions of this article, for
the purpose of paying part or all of the cost of construction or acquisition of

water systems, sewage systems or gas facilities, or all of these, and the other

Purposes herein authorized, from any authorized agency or from the United

States of America or any federal or public agency or department of the United
States or any private agency, corporation or individual, which loans or
temporary advances, including the interest thereon, may be repaid out of the
Proceeds of the bonds authorized to be issued under the provisions of this

425

—— .




§ 16-13A-25 PUBLIC HEALTH
article, the revenues of the said water system, sewage system or gas facilities
or grants to the public service district from any authorized agency or from the
United States of America or any federal or public agency or department of the
United States or from any private agency, corporation or individual or from any
combination of such sources of payment, and to enter into the necessary
contracts and agreements to carry out the purposes hereof with any authorized
agency or the United States of America or any federal or public agency or
department of the United States, or with any private agency, corporation or
individual. Any other provisions of this article to the contrary notwithstanding,
interest on any such loans or temporary advances may be paid from the
proceeds thereof until the maturity of such notes or other negotiable instru-
ment. (1958, c. 14; 1980, c. 60; 1981, c. 124, 1986, c. 118.)

Permissible borrowing. — The borrowing note, is permissible borrowing under this sec-
by public service districts of money from coun- tion. Op. Att'y Gen., May 6, 1988, No. 27.
ties and/or municipalities. as evidenced by a

§ 16-13A-25. Borrowing and bond issuance; procedure.

Notwithstanding any other provisions of this article to the contrary, a public
service district shall not borrow money, enter into contracts for the provision of
engineering, design or feasibility studies, issue or contract to issue revenue

bonds or exercise any of the powers conferred by the provisions of section.

thirteen, twenty or twenty-four [§ 16-13A-13,§ 16-13A-20 or § 16-13A-24] of
this article, without the prior consent and approval of the public service
commission. The public service commission may waive the provision of prior
consent and approval for entering into contracts for engineering, design or
feasibility studies pursuant to this section for good cause shown which is
evidenced by the public service district filing a request for waiver of this section
stated in a letter directed to the commission with a brief description of the
project, evidence of compliance with chapter five-g [§§ 5G-1-1 et seq.] of this
code, and further explanation of ability to evaluate their own engineering
contract, including, but not limited to: (1) Experience with the same engineer-
ing tirm in the past two years requiring engineering services; or (2) completion
of a construction project within the past two years requiring engineering
services. The district shall also forward an executed copy of the engineering
contract to the commission after receiving approval of the waiver. Unless the
properties to be constructed or acquired represent ordinary extensions or
repairs of existing systems in the usual course of business, a public service
district must first obtain a certificate of public convenience and necessity from
the public service commission in accordance with the provisions of chapt{:r
twenty-four [§§ 24-1-1 et seq.] of this code, when a public service district 18
seeking to acquire or construct public service property. )
Thirty days prior to making formal application for the certificate, the publi¢
service district shall prefile with the public service commission its plans and
supporting information for the project and shall publish a Class II legal
advertisement in a newspaper or newspapers of general circulation in eac
city, incorporated town or municipal corporation if available in the public
service district, which legal advertisement shall state:
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COMMUNITY IMPROVEMENT ACT

§ 16-13A-25

(a) The amount of money to be borrowed, or the amount of revenue bonds to
be issued: Provided, That if the amount is an estimate, the notice may be
stated in terms of an amount “not to exceed” a specific amount;

(b) The interest rate and terms of the loan or bonds: Provided, That if the
interest rate is an estimate, the notice may be stated in terms of a rate “not to
exceed” a specific rate;

(c) The public service properties to be acquired or constructed, and the cost
of the public service properties;

(d) The anticipated rates which will be charged by the public service district:
Provided, That if the rates are an estimate, the notice may be stated in terms
of rates “not to exceed” a specific rate; and

(e) The date that the formal application for a certificate of public conve-
nience and necessity is to be filed with the public service commission. The
public service commission may grant its consent and approval for the certifi-
cate, or any other request for approval under this section, subject to such terms
and conditions as may be necessary for the protection of the public interest,
pursuant to the provisions of chapter twenty-four of this code, or may withhold

such consent and approval for the protection of the public interest.
In the event of disapproval, the reasons for the disapproval shall be assigned
in writing by the commission. (1969, 1st Ex. Sess., ¢. 6; 1981, c. 124; 1986, c. 81;

1996, c. 213; 1997, c. 169.)

Cross references. — Class II legal adver-
tisement defined, § 59-3-2.

Certificate. — Under this section, a public
service district must first obtain a certificate of
public convenience and necessity before it can
acquire or construct public service property.
Sexton v. Public Serv. Comm’n, 188 W. Va. 305,
423 S.E.2d 914 (1992).

Eminent domain. — Although construction

of a new facility proposed by a utility will often
require the taking of private property through
eminent domain, in the absence of express
statutory language, the public service commis-
ston has no duty to review and decide issues
that are inherent in the eminent domain pro-
ceeding. Sexton v. Public Serv. Comm’n, 188 W.
Va. 305, 423 S.E.2d 914 (1992).

ARTICLE 13B.
COMMUNITY IMPROVEMENT ACT.

Sec.

16-13B-1. Short title.

16-13B-2. Definitions.

16-13B-3. Power and authority of counties
and municipalities relating to
flood relief, wastewater and wa-
ter projects.

16-13B-4. Determination of need and feasibil-
ity of creating an assessment
district.

16-13B-5. Notice to property owners before
creation of assessment district
and construction of project;
form of notice; affidavit of pub-
lication.

18-13B-6. Petition of property owners for cre-
ation of assessment district.

16-13B.7,

Receipt of petition of property own-

Sec.

ers; ordinance or order autho-
rizing creation of assessment
district and construction of
project.

16-13B-8. Assessment district to be a public
corporation and political subdi-
vision; powers thereof; commu-
nity improvement boards.

16-13B-9. Provisions for construction of a
project.

16-13B-10. Notice to property owners of as-
sessments; hearings, correcting
and laying assessments; report
on project completion; permits.

16-13B-11. Construction of projects; assess-
ments; corner lots, etc.

- 16-13B-12. Apportionment and assessment of

cost.
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§ 16-13A-1 PUBLIC HEALTH

(m) The board collecting such rates, fees or charges shall be obligated under
reasonable rules to shut off and discontinue both water and sewer services to
all delinquent users of either water facilities, or sewer facilities or both, and
shall not restore either water facilities or sewer facilities, to any delinquent
user of either until all delinquent rates, fees or charges for both water
facilities, and sewer facilities, including reasonable interest and penalty
charges, have been paid in full. (1933, Ex. Sess., c. 25, § 16; 1933, 2nd Ex.
Sess., c. 48; 1959, c. 125; 1967, c. 105; 2001, c. 212; 2004, c. 185.)

Effect of amendment of 2004. — Acts
2004, c. 185, effective June 10, 2004, inserted
“deposit required for new customers; forfeiture
of deposit; reconnecting deposit; tenant’s de-
posit” in the introductory language; added the
subsection designations for (¢) through (m);

“Class II-O” in (h); substituted “within twenty
days” for “within thirty days” in (k); in ({)
substituted “twenty days” for “thirty days” and
added the second sentence; and deleted “and
regulations” following “reasonable rules” in
(m).

added (d) and (e); substituted “Class II-0” for

ARTICLE 13A.

PUBLIC SERVICE DISTRICTS FOR WATER, SEWERAGE
AND GAS SERVICES.

Sec. Sec.

16-13A-1¢.  General purpose of districts. lic service properties; right of
16-13A-2. Creation of districts by county eminent domain; extraterri-
commission; enlarging, re- torial powers.
ducing, merging, or dissolv- 16-13A-9. Rules; service rates and charges;
ing district;: consolidation; discontinuance of service; re-
agreements, etc.; infringing quired water and sewer con-
upon powers of county com- nections; lien for delinquent
mission; filing list of mem- fees.
bers and districts with the 16-13A-14. Items included in cost of proper-
secretary of state. ties.
16-13A-3. District to be a public corpora- 16-13A-18a. Sale, lease or rental of water,
tion and political subdivision; sewer, stormwater or gas sys-
powers thereof; public service tem by district; distribution
boards. of proceeds.
16-13A-5. General manager of board. 16-13A-24.  Acceptance of loans, grants or
16-13A-7. Acquisition and operation of dis- temporary advances.
trict properties. 16-13A-25. Borrowing and bond issuance;
16-13A-8. Acquisition and purchase of pub- procedure.

§ 16-13A-1. Legislative findings.

Code of State Rules References. — Gov-
ernment of public service districts, 150 CSR 17,

effective September 1, 1990.

§ 16-13A-1c. General purpose of districts.

Any territory constituting the whole or any part of one or more counties in
the state so situated that the construction or acquisition by purchase or
otherwise and the maintenance, operation, improvement and extension of,
properties supplying water, sewerage or stormwater services or gas distribu-
tion services or all of these within such territory, will be conducive to the
preservation of the public health, comfort and convenience of such area, may
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13A.

FOR WATER, SEWERAGE
RVICES.

lic service progerties; right of
eminent domain; extraterri-
torial powers.

Rules; service rates and charges;
discontinuance of service; re-
quired water and sewer con-
nections; lien for delinquent

-13A-9.

fees.
Items included in cost of proper-
ties.
-13A-18a. Sale, lease or rental of water,
sewer, stormwater or gas sys-
tem by districs; distribution
of proceeds.

-13A-14.

-13A-24.  Acceptance of loans, grants or
temporary advances.
-13A-25. Borrowing and bond issuance;

procedure.

f districts.
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PUBLIC SERVICE DISTRICTS § 16-13A-1c

be constituted a public service district under and in the manner provided by
this article. The words “public service properties,” when used in this article,
shall mean and include any facility used or to be used for or in connection with:
(1) The diversion, development, pumping, impounding, treatment, storage,
distribution or furnishing of water to or for the public for industrial, public,
private or other uses (herein sometimes referred to as “water facilities”); (2) the
collection, treatment, purification or disposal of liquid or solid wastes, sewage
or industrial wastes (herein sometimes referred to as “sewer facilities” or
“landfills”); (3) the distribution or the furnishing of natural gas to the public for
industrial, public, private or other uses (herein sometimes referred to as “gas
utilities or gas system”); or (4) the collection, control or disposal of stormwater
(herein sometimes referred to as “stormwater system” or “stormwater sys-
tems”), or (5) the management, operation, maintenance and control of
stormwater and stormwater systems (herein sometimes referred to as
“stormwater management program” or “stormwater management programs”).
As used in this article “stormwater system” or “stormwater systems” means a
stormwater system in its entirety or any integral part thereof used to collect,
control or dispose of stormwater, and includes all facilities, structures and
natural water courses used for collecting and conducting stormwater to,
through and from drainage areas to the points of final outlet including, but not
limited to, any and all of the following: Inlets, conduits, outlets, channels,
ponds, drainage easements, water quality facilities, catch basins, ditches,
streams, gulches, flumes, culverts, siphons, retention or detention basins,
dams, floodwalls, pipes, flood control systems, levies and pumping stations:
Provided, That the term “stormwater system” or “stormwater systems” does
not include highways, road and drainage easements, or stormwater facilities
constructed, owned or operated by the West Virginia division of highways. As
used in this article “stormwater management program” or “stormwater man-
agement programs” means those activities associated with the management,
operation, maintenance and control of stormwater and stormwater systems,
and includes, but is not limited to, public education, stormwater and surface
runoff water quality improvement, mapping, planning, flood control, inspec-
tion, enforcement and any other activities required by state and federal law:
Provided, however, That the term “stormwater management program” or
“stormwater management programs” does not include those activities associ-
ated with the management, operation, maintenance and control of highways,
road and drainage easements, or stormwater facilities constructed, owned or
operated by the West Virginia division of highways without the express
agreement of the commissioner of highways. (1986, ¢. 81; 2002, ¢. 272.)

sentence; added subdivisions (4) and (5); added
the last two sentences; and made minor stylis-
tic changes.

Effect of amendment of 2002. — Acts
2002, ¢. 272, effective June 7, 2002, inserted “or
stormwater” following sewerage" in the first
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§ 16-13A-2 PUBLIC HEALTH

§ 16-13A-2. Creation of districts by county commission;
enlarging, reducing, merging, or dissolving
district; consolidation; agreements, etc.; in-
fringing upon powers of county commission;
filing list of members and districts with the
secretary of state.

(a) The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service
-district by any of the following methods: (1) On its own motion by order duly
adopted, (2) upon the recommendation of the public service commission, or (3)
by petition of twenty-five percent of the registered voters who reside within the
limits of the proposed public service district within one or more counties. The
petition shall contain a description, including metes and bounds, sufficient to
identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or
consolidated under this section without the written consent and approval of
the public service commission, which approval and consent shall be in
accordance with rules promulgated by the public service commission and may
only be requested after consent is given by the appropriate county commission
or commissions pursuant to this section. Any territory may be included
regardless of whether or not the territory includes one or more cities,
incorperated towns or other municipal corporations which own and operate
any public service properties and regardless of whether or not it includes one
or more cities, incorporated towns or other municipal corporations being
served by privately owned public service properties: Provided, however, That
the same territory shall not be included within the boundaries of more than
one public service district except where the territory or part thereof is included
within the boundaries of a separate public service district organized to supply
water, sewerage services, stormwater services or gas facilities not being
furnished within such territory or part thereof: Provided further, That no city,
incorporated town or other municipal corporation shall be included within the
boundaries of the proposed district except upon the adoption of a resolution of
the governing body of the city, incorporated town or other municipal corpora-
tion consenting.

(b) The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county,
then the petition shall be filed in the office of the clerk of the county
commission of the county in which the major portion of the territory extends,
and a copy thereof (omitting signatures) shall be filed with each of the clerks
of the county commission of the other county or counties into which the
territory extends. The clerk of the county commission receiving such petition
shall present it to the county commission of the county at the first regular
meeting after the filing or at a special meeting called for the consideration
thereof.
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PUBLIC SERVICE DISTRICTS § 16-13A-2

(c) When the county commission of any county enters an order on its own
motion proposing the creation, enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for the
creation is presented, as aforesaid, the county commission shall at the same
session fix a date of hearing in the-county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service
district, which date so fixed shall be not more than forty days nor less than
twenty days from the date of the action. If the territory proposed to be included
is situated in more than one county, the county commission, when fixing a date
of hearing, shall provide for notifying the county commission and clerk thereof
of each of the other counties into which the territory extends of the date so
fixed. The clerk of the county commission of each county in which any territory
in the proposed public service district is located shall cause notice of the
hearing and the time and place thereof, and setting forth a description of all of
the territory proposed to be included therein to be given by publication as a
Class I legal advertisement in compliance with the provisions of article three
[8§ 59-3-1 et seq.], chapter fifty-nine of this code, and the publication area for
the publication shall be by publication in each city, incorporated town or
municipal corporation if available in each county in which any territory in the
proposed public service district is located. The publication shall be at least ten
days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or consolidation of the public service districts are initiated
by petition as aforesaid, the person filing the petition shall advance or
satisfactorily indemnify the payment of the cost and expenses of publishing the
hearing notice, and otherwise the costs and expenses of the notice shall be paid
in the first instance by the county commission out of contingent funds or any
other funds available or made available for that purpose. In addition to the
notice required herein to be published, there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days before the hearing.

(e) All persons residing in or owning or having any interest in property in
the proposed public service district shall have an opportunity to be heard for
and against its creation, enlargement, reduction, merger, dissolution or
consolidation. At the hearing the county commission before which the hearing
is conducted shall consider and determine the feasibility of the creation,
enlargement, reduction, merger, dissolution or consolidation of the proposed
district. If the county commission determines that the construction or acqui-
sition by purchase or otherwise and maintenance, operation, improvement and
extension of public service properties by the public service district will be
conducive to the preservation of public health, comfort and convenience of such
area, the county commission shall by order create, enlarge, reduce, merge,
dissolve or consolidate such public service district. If the county commission,
after due consideration, determines that the proposed district will not be
conducive to the preservation of public health, comfort or convenience of the
area or that the creation, enlargement, reduction, merger, dissolution or
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consolidation of the proposed district as set forth and described in the petition
or order is not feasible, it may refuse to enter an order creating the district or
it may enter an order amending the description of the proposed district and
create, enlarge, reduce, merge, dissolve or consolidate the district as amended.

() If the county commission determines that any other public service
district or districts can adequately serve the area of the proposed public service
district, whether by enlargement, reduction, merger, dissolution or consolida-
tion, it shall refuse to enter the order, but shall enter an order creating,
enlarging, reducing, merging, dissolving or consolidating the area with an
existing public service district, in accordance with rules adopted by the public
service commission for such purpose: Provided, That no enlargement of a
public service district may occur if the present or proposed physical facilities of
the public service district are determined by the appropriate county commis-
sion or the public service commission to be inadequate to provide such enlarged
service. The clerk of the county commission of each county into which any part
of such district extends shall retain in his office an authentic copy of the order
creating, enlarging, reducing, merging, dissolving or consolidating the district:
Provided, however, That within ten days after the entry of an order creating,
enlarging, reducing, merging, dissolving or consolidating a district, such order
must be filed for review and approval by the public service commission. The
public service commission shall provide a hearing in the affected county on the
matter and may approve, reject or modify the order of the county commission
if it finds it is in the best interests of the public to do so. The public service
commission shall adopt rules relating to such filings and the approval,
disapproval or modification of county commission orders for creating, enlarg-
ing, merging, dissolving or consolidating districts. The provisions of this
section shall not apply to the implementation by a county commission of an
order issued by the public service commission pursuant to this section and
section one-b [§ 16-13A-1b], of this article.

(g) The county commission may, if in its discretion it deems it necessary,
feasible and proper, enlarge the district to include additional areas, reduce the
area of the district, where facilities, equipment, service or materials have not
been extended, or dissolve the district if inactive or create or consolidate two or
more such districts. If consolidation of districts is not feasible, the county
commission may consolidate and centralize management and administration
of districts within its county or multi-county area to achieve efficiency of
operations: Provided, That where the county commission determines on its
own motion by order entered of record, or there is a petition to enlarge the
district, merge and consolidate districts, or the management and administra-
tion thereof, reduce the area of the district or dissolve the district if inactive,
all of the applicable provisions of this article providing for hearing, notice of
hearing and approval by the public service commission shall apply. The
commission shall at all times attempt to bring about the enlargement or
merger of existing public service districts in order to provide increased services
and to eliminate the need for creation of new public service districts in those
areas which are not currently serviced by a public service district: Provided,
however, That where two or more public service districts are consolidated
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pursuant to this section, any rate differentials may continue for the period of
bonded indebtedness incurred prior to consolidation. The districts may not
enter inte any agreement, contract or covenant that infringes upon, impairs,
abridges or usurps the duties, rights or powers of the county commission, as set
forth in this article, or conflicts with any provision of this article.

(h) A list of all districts and their current board members shall be filed by
the county commission with the secretary of state and the public service
commission by the first day of July of each year. (1953, ¢. 147; 1965, c. 134;
1967, c. 105; 1975, c. 140; 1980, c. 60; 1981, c. 124; 19886, c. 81; 1995, c. 125;
2002, c. 272.)

(1), and inserted “stormwater services” near

Effect of amendment of 2002. — Acts
the middle of the last sentence.

2002, c. 272, effective June 7, 2002, in (a),
capitalized “On” at the beginning of subdivision

§ 16-13A-3. District to be a public corporation and politi-
cal subdivision; powers thereof; public service

boards.

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,
but without any power to levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in its corporate name,
and may sue, may be sued, may adopt an official seal and may enter into
contracts necessary or incidental to its purposes, including contracts with any
city, incorporated town or other municipal corporation located within or
without its boundaries for furnishing wholesale supply of water for the
distribution system of the city, town or other municipal corporation, or for
furnishing stormwater services for the city, town or other municipal corpora-
tion, and contract for the operation, maintenance, servicing, repair and
extension of any properties owned by it or for the operation and improvement
or extension by the district of all or any part of the existing municipally owned
public service properties of any city, incorporated town or other municipal
corporation included within the district: Provided, That no contract shall
extend beyond a maximum of forty years, but provisions may be included
therein for a renewal or successive renewals thereof and shall conform to and
comply with the rights of the holders of any outstanding bonds issued by the
municipalities for the public service properties.

The powers of each public service district shall be vested in and exercised by
a public service board consisting of not less than three members, who shall be
persons residing within the district, who possess certain educational, business
or work experience which will be conducive to operating a public service
district. Each board member shall, within six months of taking office, success-
fully complete the training program to be established and administered by the
public service commission in conjunction with the division of environmental
protection and the bureau of public health. Board members shall not be or
become pecuniarily interested, directly or indirectly, in the proceeds of any
contract or service, or in furnishing any supplies or materials to the district nor

83

T e e ——— e v et L s



|

§ 16-13A-3 PUBLIC HEALTH

shall a former board member be hired by the district in any capacity within a
minimum of twelve months after board member’s term has expired or such
board member has resigned from the district board. The members shall be
appointed in the following manner:

Each city, incorporated town or other municipal corporation having a
population of more than three thousand but less than eighteen thousand is
entitled to appoint one member of the board, and each city, incorporated town
or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for
each additional eighteen thousand population. The members of the board
representing such cities, incorporated towns or other municipal corporations
shall be residents thereof and shall be appointed by a resolution of the
governing bodies thereof and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission
which entered the order creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of
members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or
exceeds three, then no further members shall be appointed to the board and
the members so appointed are the board of the district except in cases of
merger or consolidation where the number of board members may equal five.

If no city, incorporated town or other municipal corporation having a
population of more than three thousand is included within the district, then
the county commission which entered the order creating the district shall
appoint three members of the board, who are persons residing within the
district and residing within the state of West Virginia, which three members
become members of the board of the district without any further act or
proceedings except in cases of merger or consolidation where the number of
board members may equal five.

If the number of members of the board appointed by the governing bodies of
cities, incorporated towns or other municipal corporations included within the
district is less than three, then the county commission which entered the order
creating the district shall appoint such additional member or members of the
board, who are persons residing within the district, as is necessary to make the
number of members of the board equal three except in cases of merger or
consolidation where the number of board members may equal five, and the
member or members appointed by the governing bodies of the cities, incorpo-
rated towns or other municipal corporations included within the district and
the additional member or members appointed by the county commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or more public service districts.

The population of any city, incorporated town or other municipal corpora-
tion, for the purpose of determining the number of members of the board, if
any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporation in the
last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a
district is consolidated or merged pursuant to section two [§ 16-13A-2] of this
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article, the terms of office of the existing board members shall end on the
effective date of the merger or consolidation. The county commission shall
appoint a new board according to rules promulgated by the public service
commission. Whenever districts are consolidated or merged no provision of this
code prohibits the expansion of membership on the new board to five.

The respective terms of office of the members of the first board shall be fixed

by the county commission and shall be as equally divided as ‘may be, that is
approximately one third of the members for a term of two years, a like number
for a term of four years, the term of the remaining member or members for six
years, from the first day of the month during which the appointments are
made. The first members of the board appointed as aforesaid shall meet at the
office of the clerk of the county commission which entered the order creating
the district as soon as practicable after the appointments and shall qualify by
taking an oath of office: Provided, That any member or members of the board
may be removed from their respective office as provided in section three-a
[§ 16-13A-3a] of this article.
. Any vacancy shall be filled for the unexpired term within thirty days,
otherwise successor members of the board shall be appointed for terms of six
years and the terms of office shall continue until successors have been
appointed and qualified. All successor members shall be appointed in the same
manner as the member succeeded was appointed. The district shall provide to
the public service commission, within thirty days of the appointment, the
following information: The new board member’s name, home address, home
and office phone numbers, date of appointment, length of term, who the new
member replaces and if the new appointee has previously served on the board.
The public service commission shall notify each new board member of the legal
obligation to attend training as prescribed in this section.

The board shall organize within thirty days following the first appointments
and annually thereafter at its first meeting after the first day of January of
each year by selecting one of its members to serve as chair and by appointing
a secretary and a treasurer who need not be members of the board. The
secretary shall keep a recerd of all proceedings of the board which shall be
available for inspection as other public records. Duplicate records shall be filed
with the county commission and shall include the minutes of all board
meetings. The treasurer is lawful custodian of all funds of the public service
district and shall pay same out on orders authorized or approved by the board.
The secretary and treasurer shall perform other duties appertaining to the
affairs of the district and shall receive salaries as shall be prescribed by the
board. The treasurer shall furnish bond in an amount to be fixed by the board
for the use and benefit of the district.

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its books and
records pertaining to the district’s operation, finances and affairs, for inspec-
tion and audit. The board shall meet at least monthly. (1953, c. 147; 1965, c.
134; 1971, c. 72; 1981, c. 124, 1983, c. 166; 1986, c. 81; 1994, c. 61; 1997, c. 159;
2002, c. 272))
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Effect of amendment of 2002. — Acts town or other municipal corporation” in the
2002, c. 272, effective June 7, 2002, inserted “or  second sentence of the first paragraph.
for furnishing stormwater services for the city,

§ 16-13A-5. General manager of board.

The board may employ a general manager to serve a term of not more than
five years and until his.or her successor is employed, and his or her
compensation shall be fixed by resolution of the board. Such general manager
shall devote all or the required portion of his or her time to the affairs of the
district and may employ, discharge and fix the compensation of all employees
of the district, except as in this article otherwise provided, and he or she shall
perform and exercise such other powers and duties as may be conferred upon
him or her by the board.

Such general manager shall be chosen without regard to his or her political
affiliations and upon the sole basis of his or her administrative and technical
qualifications to manage public service properties and affairs of the district
and he or she may be discharged only upon the affirmative vote of two thirds
of the board. Such general manager need not be a resident of the district at the
time he or she is chosen. Such general manager may not be a member of the
board but shall be an employee of the board.

The board of any public service district which purchases water, sewer or
stormwater service from a municipal water, sewer or stormwater system or
another public service district may, as an alternative to hiring its own general
manager, elect to permit the general manager of the municipal water, sewer or
stormwater system or public service district from which such water, sewer or
stormwater service is purchased provide professional management to the
district, if the appropriate municipality or public service board agrees to
provide such assistance. The general manager shall receive reasonable com-
pensation for such service. (1953, ¢. 147; 1981, c¢. 124; 1986, c. 81; 2002, c. 272.)

Effect of amendment of 2002, — Acts third paragraph, and made minor stylistic
2002, c. 272, effective June 7, 2002, inserted “or  changes.
stormwater” following “sewer” four times in the

§ 16-13A-7. Acquisition and operation of district proper-
ties.

The board of such districts shall have the supervision and control of all
public service properties acquired or constructed by the district, and shall have
the power, and it shall be its duty, to maintain, operate, extend and improve
the same, including, but not limited to, those activities necessary to comply
with all federal and state requirements, including water quality improvement
activities. All contracts involving the expenditure by the district of more than
fifteen thousand dollars for construction work or for the purchase of equipment
and improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class I legal advertisement
in compliance with the provision of article three [§§ 59-3-1 et seq.], chapter
fifty-nine of this code, and the publication area for such publication shall be as
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specified in section two [§ 16-13A-2] of this article in the county or counties in
which the district is located. The publication shall not be less than ten days
prior to the making of any such contract. To the extent allowed by law, in-state
contractors shall be given first priority in awarding public service district
contracts. It shall be the duty of the board to ensure that local in-state labor
shall be utilized to the greatest extent possible when hiring laborers for public
service district construction or maintenance repair jobs. It shall further be the
duty of the board to encourage contractors to use American made products in
their construction to the extent possible. Any obligations incurred of any kind
or character shall not in any event constitute or be deemed an indebtedness
within the meaning of any of the provisions or limitations of the constitution,
but all such obligations shall be payable solely and only out of revenues derived
from the operation of the public service properties of the district or from
proceeds of bonds issued as hereinafter provided. No continuing contract for
the purchase of materials or supplies or for furnishing the district with
electrical energy or power shall be entered into for a longer period than fifteen
years. (1953, c. 147; 1967, c. 105; 1981, c. 124; 1982, c. 24; 1986, c. 81; 1997, c.
159; 2002, c. 272.)

PUBLIC SERVICE DISTRICTS

Effect of amendment of 2002. — Acts
2002, c. 272, effective June 7, 2002, added
“including, but not limited to, those activities

necessary to comply with all federal and state
requirements, including water quality improve-
ment activities” to the end of the first sentence.

§ 16-13A-8. Acquisition and purchase of public service
properties; right of eminent domain; extrater-
ritorial powers.

The board may acquire any publicly or privately owned public service
properties located within the boundaries of the district regardless of whether
or not all or any part of such properties are located within the corporate limits
of any city, incorporated town or other municipal corporation included within
the district and may purchase and acquire all rights and franchises and any
and all property within or outside the district necessary or incidental to the
purpose of the district.

The board may construct any public service properties within or outside the
district necessary or incidental to its purposes and each such district may
acquire, construct, maintain and operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundaries of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities, stormwater
facilities or gas facilities or all of these, then the district may not acquire,
construct, establish, improve or extend any public service properties of the
same kind within such city, incorporated towns or other municipal corpora-
tions or the adjacent unincorporated territory served by such cities, incorpo-
rated towns or other municipal corporations, except upon the approval of the
public service commission, the consent of such cities, incorporated towns or
other municipal corporations and in conformity and compliance with the rights
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§ 16-13A-9 PUBLIC HEALTH

of the holders of any revenue bonds or obligations theretofore issued by such
cities, incorporated towns or other municipal corporations then outstanding
and in accordance with the ordinance, resolution or other proceedings which
authorize the issuance of such revenue bonds or obligations.

Whenever such district has constructed, acquired or established water
facilities, sewer facilities, a stormwater system, stormwater management
program or gas facilities for water, sewer, stormwater or gas services within
any city, incorporated town or other municipal corporation included within a
district, then such city, incorporated town or other municipal corporation may
not thereafter construct, acquire or establish any facilities of the same kind
within such city, incorporated town or other municipal corporation without the
consent of such district.

For the purpose of acquiring any public service properties or lands, rights or
easements deemed necessary or incidental for the purposes of the district, each
such district has the right of eminent domain to the same extent and to be
exercised in the same manner as now or hereafter provided by law for such
right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That the power of eminent domain provided in this
section does not extend to highways, road and drainage easements, or
stormwater facilities constructed, owned or operated by the West Virginia
division of highways without the express agreement of the commissioner of
highwass: Provided, however, That such board may not acquire all or any
substunt.al part of a privately owned waterworks system unless and until
authorized so to do by the public service commission of West Virginia, and that
this section shall not be construed to authorize any district to acquire through
condemnation proceedings either in whole or substantial part an existing
privately owned waterworks plant or system or gas facilities located in or
furnishing water or gas service within such district or extensions made or to be
made by it in territory contiguous to such existing plant or system, nor may
any such board construct or extend its public service properties to supply its
services into areas served by or in competition with existing waterworks or gas
facilities or extensions made or to be made in territory contiguous to such
existing plant or system by the owner thereof. (1953, c. 147; 1980, c. 60; 1981,
c. 124; 2002, c. 272.)

Effect of amendment of 2002. — Acts system, stormwater management program” fol-
2002, c¢. 272, effective June 7, 2002, in the lowing “sewer facilities” and “stormwater” pre-
second paragraph, inserted “stormwater facili- ceding “or gas services”; in the last paragraph,
ties” following “sewer facilities” in the proviso, added a new first proviso and redesignated the
in the third paragraph, inserted “a stormwater  former first proviso as the second.

§ 16-13A-9. Rules; service rates and charges; discontinu-
ance of service; required water and sewer con-
nections; lien for delinquent fees.

(a)(1) The board may make, enact and enforce all needful rules in connec-
tion with the acquisition, construction, improvement, extension, management,
maintenance, operation, care, protection and the use of any public service
properties owned or controlled by the district. The board shall establish rates,

88

fees and
sufficien
to pay tr
properti
incurred
providec
under tl
upon:
(A) T
facilities
public u
(B) T
the vari
)y T
(D) A
(E) v
may det
of the p
furnishe
assesse:
facilitie
highwa
(2) W
thereof.
billed a
require
on ever
of the ¢
the nar
the dist
three, ¢
service
annual
district
they be
water ¢
of a sw
fifty dc
annual
or fifty
and ch
of serv
distric
twelftt
dollars
payme
the cu



AALTH . .

sligations theretofore issued by such
cipal corporations then outstanding
:solution or other proceedings which
onds or obligations.
ted, acquired or established water
* system, stormwater management
r, stormwater or gas services within
icipal corporation included within a
or other municipal corporation may
dlish any facilities of the same kind
2r municipal corporation without the

service properties or lands, rights or
L for the purposes of the district, each
mmain to the same extent and to be
hereafter provided by iaw for such
porated towns and other municipal
f eminent domain provided in this
road and drainage easements, or
or operated by the Wast Virginia
i agreement of the commissioner of
board may not acquire all or any
aterworks system unless and until
mmission of West Virginia, and that
orize any district to acquire through
le or substantial part an existing
stem or gas facilities located in or
1 district or extensions made or to be
t existing plant or system, nor may
blic service properties to supply its
lon with existing waterworks or gas
wde in territory contiguous to such
‘eof. (1953, c. 147; 1980, c. 60; 1981,

item, stormwater management program” fol-
/ing “sewer facilities” and “stormwater” pre-
ling “or gas services”; in the last paragraph,
led a new first proviso and redesignated the
mer first proviso as the second

 and charges; discontinu-
ired water and sewer con-
linquent fees.

>nforce all needful rules in connec-
rovement, extension, management,
and the use of any public service
ict. The board shall establish rates,

so e pe

M o e

e s mne st i

PUBLIC SERVICE DISTRICTS § 16-13A-9

fees and charges for the services and facilities it furnishes, which shall be
sufficient at all times, notwithstanding the provisions of any other law or laws,
to pay the cost of maintenance, operation and depreciation of the public service
properties and principal of and interest on all bonds issued, other obligations
incurred under the provisions of this article and all reserve or other payments
provided for in the proceedings which authorized the issuance of any bonds
under this article. The schedule of the rates, fees and charges may be based
upon:

(A) The consumption of water or gas on premises connected with the
facilities, taking into consideration domestic, commercial, industrial and
public use of water and gas;

(B) The number and kind of fixtures connected with the facilities located on
the various premises;

(C) The number of persons served by the facilities;

(D) Any combination of paragraphs (A), (B) and (C) of this subdivision; or

(E) May be determined on any other basis or classification which the board
may determine to be fair and reasonable, taking into consideration the location
of the premises served and the nature and extent of the services and facilities
furnished. However, no rates, fees or charges for stormwater services may be
assessed against highways, road and drainage easements or stormwater
facilities constructed, owned or operated by the West Virginia division of
highways.

(2) Where water, sewer, stormwater or gas services, or any combination
thereof, are all furnished to any premises, the schedule of charges may be
billed as a single amount for the aggregate of the charges. The board shall
require all users of services and facilities furnished by the district to designate
on every application for service whether the applicant is a tenant or an owner
of the premises to be served. If the applicant is a tenant, he or she shall state
the name and address of the owner or owners of the premises to be served by
the district. Notwithstanding the provisions of section eight [§ 24-3-8], article
three, chapter twenty-four of this code to the contrary, all new applicants for
service shall deposit the greater of a sum equal to two twelfths of the average
annual usage of the applicant’s specific customer class or fifty dollars, with the
district to secure the payment of service rates, fees and charges in the event
they become delinquent as provided in this section. If a district provides both
water and sewer service, all new applicants for service shall deposit the greater
of a sum equal to two twelfths of the average annual usage for water service or
fifty dollars and the greater of a sum equal to two twelfths of the average
annual usage for wastewater service of the applicant’s specific customer class
or fifty dollars. In any case where a deposit is forfeited to pay service rates, fees
and charges which were delinquent at the time of disconnection or termination
of service, no reconnection or reinstatement of service may be made by the
district until another deposit equal to the greater of a sum equal to two
twelfths of the average usage for the applicant’s specific customer class or fifty
dollars has been remitted to the district. After twelve months of prompt
payment history, the district shall return the deposit to the customer or credit
the customer’s account at a rate as the public service commission may
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§ 16-13A-9 PUBLIC HEALTH

prescribe: Provided, That where the customer is a tenant, the district is not
required to return the deposit until the time the tenant discontinues service
with the district. Whenever any rates, fees, rentals or charges for services or
facilities furnished remain unpaid for a period of twenty days after the same
become due and payable, the user of the services and facilities provided is
delinquent and the user is liable at law until all rates, fees and charges are
fully paid. The board may, under reasonable rules promulgated by the public
service commission, shut off and discontinue water or gas services to all
delinquent users of either water or gas facilities, or both, ten days after the
water or gas services become delinquent.

(b) In the event that any publicly or privately owned utility, city, incorpo-
rated town, other municipal corporation or other public service district
included within the district owns and operates separately either water
facilities or sewer facilities, and the district owns and operates the other kind
of facilities, either water or sewer, as the case may be, then the district and the
publicly or privately owned utility, city, incorporated town or other municipal
corporation or other public service district shall covenant and contract with
each other to shut off and discontinue the supplying of water service for the
nonpayment of sewer service fees and charges: Provided, That any contracts
entered into by a public service district pursuant to this section shall be
submitted to the public service commission for approval. Any public service
district providing water and sewer service to its customers has the right to
terminate water service for delinquency in payment of either water or sewer
bills. Where one public service district is providing sewer service and another
public service district or a municipality included within the boundaries of the
sewer district is providing water service, and the district providing sewer
service experiences a delinquency in payment, the district or the municipality
included within the boundaries of the sewer district that is providing water
service, upon the request of the district providing sewer service to the
delinquent account, shall terminate its water service to the customer having
the delinquent sewer account: Provided, however, That any termination of
water service must comply with all rules and orders of the public service
commission.

(¢) Any district furnishing sewer facilities within the district may require, or
may by petition to the circuit court of the county in which the property is
located, compel or may require the division of health to compel all owners,
tenants or occupants of any houses, dwellings and buildings located near any
sewer facilities where sewage will flow by gravity or be transported by other
methods approved by the division of health, including, but not limited to,
vacuum and pressure systems, approved under the provisions of section nine
[§ 16-1-9], article one, chapter sixteen of this code, from the houses, dwellings
or buildings into the sewer facilities, to connect with and use the sewer
facilities and to cease the use of all other means for the collection, treatment
and disposal of sewage and waste matters from the houses, dwellings and
buildings where there is gravity flow or transportation by any other methods
approved by the division of health, including, but not limited to, vacuum and
pressure systems, approved under the provisions of section nine, article one,
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PUBLIC SERVICE DISTRICTS § 16-13A-9

chapter sixteen of this code and the houses, dwellings and buildings can be
adequately served by the sewer facilities of the district and it is declared that
the mandatory use of the sewer facilities provided for in this paragraph is
necessary and essential for the health and welfare of the inhabitants and
residents of the districts and of the state. If the public service district requires
the property owner to connect with the sewer facilities even when sewage from
dwellings may not flow to the main line by gravity and the property owner
incurs costs for any changes in the existing dwellings’ exterior plumbing in
order to connect to the main sewer line, the public service district board shall
authorize the district to pay all reasonable costs for the changes in the exterior
plumbing, including, but not limited to, installation, operation, maintenance
and purchase of a pump or any other method approved by the division of
health. Maintenance and operation costs for the extra installation should be
reflected in the users charge for approval of the public service commission. The
circuit court shall adjudicate the merits of the petition by summary hearing to
be held not later than thirty days after service of petition to the appropriate
owners, tenants or occupants.

(d) Whenever any district has made available sewer facilities to any owner,
tenant or occupant of any house, dwelling or building located near the sewer
facility and the engineer for the district has certified that the sewer facilities
are available to and are adequate to serve the owner, tenant or occupant and
sewage will flow by gravity or be transported by other methods approved by the
division of health from the house, dwelling or building into the sewer facilities,
the district may charge, and the owner, tenant or occupant shall pay the rates
and charges for services established under this article only after thirty-day
notice of the availability of the facilities has been received by the owner, tenant
or occupant. Rates and charges for sewage services shall be based upon actual
water consumption or the average monthly water consumption based upon the
owner’s, tenant’s or occupant’s specific customer class.

(e) Whenever any district has made available a stormwater system to any
owner, tenant or occupant of any real property located near the stormwater
system and where stormwater from real property affects or drains into the
stormwater system, it is hereby found, determined and declared that the
owner, tenant or occupant is being served by the stormwater system and it is
further hereby found, determined and declared that the mandatory use of the
stormwater system is necessary and essential for the health and welfare of the
inhabitants and residents of the district and of the state. The district may
charge, and the owner, tenant or occupant shall pay the rates, fees and charges
for stormwater services established under this article only after thirty-day
notice of the availability of the stormwater system has been received by the
owner.

(f) All delinquent fees, rates and charges of the district for either water
facilities, sewer facilities, gas facilities or stormwater systems or stormwater
management programs are liens on the premises served of equal dignity, rank
and priority with the lien on the premises of state, county, school and
municipal taxes. In addition to the other remedies provided in this section,
public service districts are granted a deferral of filing fees or other fees and
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costs incidental to the bringing and maintenance of an action in magistrate
court for the collection of delinquent water, sewer, stormwater or gas bills. If
the district collects the delinquent account, plus reasonable costs, from its
customer or other responsible party, the district shall pay to the magistrate the
normal filing fee and reasonable costs which were previously deferred. In
addition, each public service district may exchange with other public service
districts a list of delinquent accounts: Provided, That an owner of real property
may not be held liable for the delinquent rates or charges for services or
facilities of a tenant, nor may any lien attach to real property for the reason of
delinquent rates or charges for services or facilities of a tenant of the real
property, unless the owner has contracted directly with the public service
district to purchase the services or facilities.

(g) Anything in this section to the contrary notwithstanding, any establish-
ment, as defined in section three [§ 22-11-3], article eleven, chapter twenty-
two, now or hereafter operating its own sewage disposal system pursuant to a
permit issued by the division of environmental protection, as prescribed by
section eleven [§ 22-11-11], article eleven, chapter twenty-two of this code, is
exempt from the provisions of this section. (1953, c. 147; 1965, c. 134; 1980, c.
60; 1981, c. 124; 1986, c. 81; 1989, c. 174; 1994, ¢. 61; 2002, ¢. 272; 2003, c. 183.)

Code of State Rules References. — Rules  services, or any combination thereof” for

and regulations for the government of gas utili-
ties and gas pipeline safety, 150 CSR 4, effec-
tive July 21, 1996.

Rules and regulations for the government of
sewer utilities, 150 CSR 5, effective January 2,
1996.

Rules and regulations for the government of
telephone utilities, 150 CSR 6, effective Octo-
ber 10, 2000.

Rules and regulations for the government of
water utilities, 150 CSR 7, effective February 5,
1996.

Effect of amendment of 2002. — Acts
2002, c. 272, effective June 7, 2002, inserted
“fees” following “rates” throughout the section;
in the first paragraph, deleted “and regula-
tions” folowing “needful rules” in the first sen-
tence, inserted a new third sentence, substi-
tuted “Where water, sewer, stormwater or gas

“Where water, sewer and gas services” in the
present fourth sentence; inserted the fifth para-
graph; in the present sixth paragraph, inserted
“stormwater systems or stormwater manage-
ment systems” following “sewer facilities” and
“stormwater” preceding “or gas bills” in the first
sentence.

Effect of amendment of 2003. — Acts
2003, c¢. 183, effective June 6, 2003, added
subsection designations; rewrote present (a)(2),
and (¢); in (d), substituted “division of health”
for “bureau of public health,” added “tenant or
occupant” to the end of the next-to-last sen-
tence, and added the last sentence; in (f}, sub-
stituted “gas facilities or stormwater systems
or stormwater management programs” for
“stormwater systems or stormwater manage-
ment systems or gas facilities” and added the
proviso to the end; and made minor stylistic
changes.

§ 16-13A-14. Items included in cost of properties.

The cost of any public service properties acquired under the provisions of
this article shall be deemed to include the cost of the acquisition or construc-
tion thereof, the cost of all property rights, easements and franchises deemed
necessary or convenient therefor and for the improvements and extensions
thereto; for stormwater systems and associated stormwater management
programs, those activities which include, but are not limited to, water quality
improvement activities necessary to comply with all federal and state require-
ments; interest upon bonds prior to and during construction or acquisition and
for six months after completion of construction or of acquisition of the
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improvements and extensions; engineering, fiscal agents and legal expenses;
expenses for estimates of cost and of revenues, expenses for plans, .sp.ec1ﬁca-
tions and surveys; other expenses necessary or incident to determining the
feasibility or practicability of the enterprise, administrative expense, and sugh
other expenses as may be necessary or incident to the financing herein
authorized, and the construction or acquisition of the properties and t}}e
placing of same in operation, and the performance of the things herein
required or permitted, in connection with any thereof. (1953, c. 147; 2002, c.

272.)

PUBLIC SERVICE DISTRICTS

“for stormwater systems . .. federal and state

t of amendment of 2002. — Acts
Effect oo requirements” following the first phrase.

2002, c. 272, effective June 7, 2002, inserted

§ 16-13A-18a. Sale, lease or rental of water, sewer,
stormwater or gas system by district; distribu-
tion of proceeds. :

In any case where a public service district owns a water, sewer, stormwater
or gas system, and a majority of not less than sixty percent of the membgrs of
the public service board thereof deem it for the best interests of the district to
sell, lease or rent such water, sewer, stormwater or gas system to any
municipality or privately-owned water, sewer, stormwater or gas ‘system, or t:,o
any water, sewer, stormwater or gas system owned by an adjacent public
service district, the board may so sell, lease or rent such water, sewer,
stormwater or gas system upon such terms and conditions as said board, in its
discretion, considers in the best interests of the district: Provided, That such
sale, leasing or rental may be made only upon: (1) The publication of notice of
a hearing before the board of the public service district, as a Class I legal
advertisement in compliance with the provisions of article three [§§ 59-3-1 et
seq.], chapter fifty-nine of this code, in a newspaper published and of general
circulation in the county or counties wherein the district is located, such
publication to be made not earlier than twenty days and not‘i la.ter than seven
days prior to the hearing; (2) approval by the county commission or commis-
sions of the county or counties in which the district operates; and (3) approval
by the public service commission of West Virginia.

In the event of any such sale, the proceeds thereof, if any, remaining after
payment of all outstanding bonds and other obligations of th'e di§tﬁct3 sha}l be
ratably distributed to any persons who have made contributions in ald. of
construction of such water, sewer, stormwater or gas system, such distribution
not to exceed the actual amount of any such contribution, without interest, and
any balance of funds thereafter remaining shall be paid to the county
commission of the county in which the major portion of such water, sewer,
stormwater or gas system is located to be placed in the general funds of such
county commission. (1963, ¢. 75; 1981, c. 124; 1986, c. 81; 1997, c. 160; 2002, c.

272)

“stormwater” following “sewer” in the section

Effect of amendment of 2002. — Acts }
heading and throughout the section.

2002, ¢. 272, effective June 7, 2002, inserted
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§ 16-13A-24. Acceptance of loans, grants or temporary ad-
vances.

Any public service district created pursuant to the provisions of this article
is authorized and empowered to accept loans or grants and procure loans or
temporary advances evidenced by notes or other negotiable instruments issued
in the manner, and subject to the privileges and limitations, set forth with
respect to bonds authorized to be issued under the provisions of this article, for
the purpose of paying part or all of the cost of construction or acquisition of
water systems, sewage systems, stormwater systems or stormwater manage-
ment systems or gas facilities, or all of these, and the other purposes herein
authorized, from any authorized agency or from the United States of America
or any federal or public agency or department of the United States or any
private agency, corporation or individual, which loans or temporary advances,
including the interest thereon, may be repaid out of the proceeds of the bonds
authorized to be issued under the provisions of this article, the revenues of the
said water system, sewage system, stormwater system or associated
stormwater management system or gas facilities, or grants to the public
service district from any authorized agency or from the United States of
America or any federal or public agency or department of the United States or
from any private agency, corporation or individual or from any combination of
such sources of payment, and to enter into the necessary contracts and
agreements to carry out the purposes hereof with any authorized agency or the
United States of America or any federal or public agency or department of the
United States, or with any private agency, corporation or individual. Any other
provisions of this article to the contrary notwithstanding, interest on any such
loans or temporary advances may be paid from the proceeds thereof until the
maturity of such notes or other negotiable instrument. (1958, c. 14; 1980, c. 60;
1981, c. 124; 1986, ¢. 118; 2002, c. 272.)

Effect of amendment of 2002. — Acts ment systems” and “stormwater system or as-
2002, ¢. 272, effective June 7, 2002, inserted sociated stormwater management system”.
“stormwater systems or stormwater manage-

§ 16-13A-25. Borrowing and bond issuance; procedure.

(a) Notwithstanding any other provisions of this article to the contrary, a
public service district may not borrow money, enter into contracts for the
provision of engineering, design or feasibility studies, issue or contract to issue
revenue bonds or exercise any of the powers conferred by the provisions of
section thirteen [§ 16-13A-13], twenty [§ 16-13A-20] or twenty-four [§ 16-
13A-24] of this article, without the prior consent and approval of the public
service commission.

(b) The public service commission may waive the provision of prior consent
and approval for entering into contracts for engineering, design or feasibility
studies pursuant to this section for good cause shown which is evidenced by the
public service district filing a request for waiver of this section stated in a letter
directed to the commission with a brief description of the project, a verified
statement by the board members that the public service district has complied
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PUBLIC SERVICE DISTRICTS § 16-13A-25

with chapter five-g [§§ 5G-1-1 et seq.] of this code, and further explanation of
ability to evaluate their own engineering contract, including, but not limited
to: (1) Experience with the same engineering firm; or (2) completion of a
construction project requiring engineering services. The district shall also
forward an executed copy of the engineering contract to the commission after
receiving approval of the waiver.

(c) An engineering contract that meets one or more of the following criteria
is exempt from the waiver or approval requirements:

(1) A contract with a public service district that is a Class A utility on the
first day of April, two thousand three, or subsequently becomes a Class A
utility as defined by commission rule;

{2) A contract with a public service district that does not require borrowing
and that can be paid out of existing rates;

(3) A contract where the payment of engineering fees are contmgent upon
the receipt of funding, and commission approval of the funding, to construct
the project which is the subject of the contract; or

(4) A contract that does not exceed fifteen thousand dollars.

(d) Requests for approval or waivers of engineering contracts shall be
deemed granted thirty days after the filing date unless the staff of the public
service commission or a party files an objection to the request. If an objection
is filed, the public service commission shall issue its decision within one
hundred twenty days of the filing date. In the event objection is received to a
request for a waiver, the application shall be considered a request for waiver as
well as a request for approval in the event a waiver is not appropriate.

(e) Unless the properties to be constructed or acquired represent ordinary
extensions or repairs of existing systems in the usual course of business, a
public service district must first obtain a certificate of public convenience and
necessity from the public service commission in accordance with the provisions
of chapter twenty-four [§§ 16-24-1 et seq.] of this code, when a public service
district is seeking to acquire or construct public service property.

Thirty days prior to making formal application for the certificate, the public
service district shall prefile with the public service commission its plans and
supporting information for the project in a manner prescribed by public service
commission rules and regulations. (1969, 1st Ex. Sess., c. 6; 1981, ¢. 124; 1986,
c. 81; 1996, c. 213; 1997, ¢. 159; 2003, c. 184.)

Effect of amendment of 2003. — Acts
2003, c. 184, effective June 5, 2003, added
subsection designations; inserted (¢) and (d); in
(b), substituted “a verified statement by the
board members that the public service district
has complied” for “evidence of compliance,” de-
leted “in the past two years requiring engineer-
ing services” from the end of subdivision (1},
and deleted “within the past two years” preced-
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ing “requiring engineering services” in subdivi-
sion (2); and rewrote the final paragraph of the
section, deleting former subdivisions (a)
through (e) regarding requirements for legal
advertisements giving public notice of projects.

ALR references. — Remedies for sewage
treatment plant alleged or deemed to be nui-
sance, 101 ALR5th 287.

B e

e fin s i kb8 i ik e s - N



S, RBelly Frvetund, Secrelary of Slale of lhe
Hale of West Virginia, hereby cerlity that

THIS IS A TRUE COPY OF CHAPTER 31, ARTICLE 15A OF THE WEST

VIRGINIA CODE, AS INDICATED BY THE RECORDS OF THIS OFFICE.

(gmmdmxmg//emafml/&e
Gueat Soal of the Hale of

West Virginia on
May 26, 2005




ny manner
agreement
yority shall
1e purposes

hority shall
year to the
a complete
tions during
ts books and
1blic accoun-
construction

. improve-

s its primary i
or nonpublic )
peaning of the
1e of this code.

Ve it
-;@‘lx‘,-',g;w-.,. .
- !

N\

coval.

ed to apply for,
te pursuant to
Provided, That
sign trade zone

iR Cad

.nce or clause of
«ch adjudication
ticle, and, to this
serable. (1989, ¢.

serally construed
three [§ 31-15-3]

Sec.

31-15A-1.
31-15A-2.
31-15A-3.

31-15A-4.

31-15A-5.

31-15A-6.

31-15A-7.

31-15A-8.

31-15A-9.

31-15A-10.

31-15A-11.

31-15A-12.

INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL

ARTICLE 15A.

WEST VIRGINIA INFRASTRUCTURE AND JOBS
DEVELOPMENT COUNCIL.

Short title.

Definitions.

West Virginia infrastructure and
jobs development council con-
tinued; members of council;
staff of council.

Development of guidelines and pre-
liminary application for funding
assistance.

Requirements for project funding
assistance; review of project
preliminary applications by
council.

Powers, duties and responsibilities
of the council generally; compre-
hensive assessment.

Current and prospective planning;
roads and highways; report to
division of highways.

Exemption of certain emergency
projects from certificate of pub-
lic convenience and necessity
requirements; review of certain
emergency projects by public
service commission; and exemp-
tion for North Fork Hughes
River watershed project.

Infrastructure fund; deposits in
fund; disbursements to provide
loans, loan guarantees, grants
and other assistance; loans,
loan guarantees, grants and
other assistance shall be subject
to assistance agreements.

Recommendations by council for
expenditures of funds by loan,
grant or for engineering assis-
tance.

Reservation of funds for projects
and infrastructure projects.
Additional powers of water devel-

opment authority.

§ 31-15A-1. Short title.

This article shall be known and may be cited as the “West Virginia
Infrastructure and Jobs Development Act.” (1994, 1st Ex. Sess., c. 26.)

Cited in State ex rel. Coo
. Cooper v. Caperton, 196
W. Va. 208, 470 S.E.2d 162 (1996).

Sec.
31-15A-13

§ 31-15A-1

. Prohibition on funds inuring to the
benefit of or being distributable
to water development board;
transactions between the water
development board and officers
having certain interests in such
transactions.

31-15A-14. Termination or dissolution.
31-15A-15. Projects not to be considered public

31-15A-16

31-15A-17

31-15A-17

31-15A-18

31-15A-19

31-15A-20
31-15A-21
31-15A-22
31-15A-23

31-15A-24

improvements; competitive bid
requirements.

. Dedication of severance tax pro-
ceeds.

. Water development authority em-
powered to issue infrastructure
revenue bonds and refunding
bonds; creation of infrastruc-
ture revenue debt service fund;
funding of infrastructure reve-
nue debt service fund; require-
ments and manner of such issu-
ance.

a. Infrastructure revenue bonds
payable from A. James Manchin
fund.

. Trustee for holders of infrastruc-
ture revenue bonds; contents of
trust agreement.

. Legal remedies of infrastructure
revenue bondholders or
noteholders and trustees.

. Infrastructure revenue honds law-
ful investments.

. Purchase and cancellation of infra-
structure revenue bonds.

. Refunding revenue bonds.

. Infrastructure revenue bonds not
debt of state, county, municipal-
ity or any political subdivision.

. Infrastructure revenue bonds ex-
empt from taxation.




§ 31-15A-2 CORPORATIONS

§ 31-15A-2. Definitions.

For purposes of this article:
(a) “Bond” or “infrastructure revenue bond” means a revenue bond, note, or

other obligation issued by the water development authority pursuant to this
article, including bonds to refund such bonds and notes to renew such notes,
and notes in anticipation of and payable from the proceeds of such bonds.
(b) “Code” means the code of West Virginia, one thousand nine hundred
thirty-one, as amended,;
(¢) “Cost” means, as applied to any project to be financed, in whole or in part,
with infrastructure revenues or funds otherwise provided pursuant to this
article, the cost of planning, acquisition, improvement and construction of the
prozect; the cost of preliminary design and analysis, surveys, borings; the cost
of environmental, financial, market and engineering feasibility studies, assess-
ments, applications, approvals, submissions or clearances; the cost of prepa-
ration of plans and specifications and other engineering services; the cost of
acquisition of all land, rights-of-way, property rights, easements, franchise
rights and any other interests required for the acquisition, repair, improve-
ment or construction of the prgject; the cost of demolishing or removing any
buildings or structures on land so acquired, including the cost of acquiring any
lands to which buildings or structures may be moved; the cost of excavation,
grading, shaping or treatment of earth, demolishing or removing any buildings
or structures; the cost of constructing any buildings or other improvements;
the cost of all pumps, tanks, vehicles, apparatus and other machinery,
furnishings and equipment; loan or origination fees and all finance charges
and interest incurred prior to and during the construction and for no more than
six months after completion of construction; the cost of all legal services and
expenses; the cost of all plans, specifications, surveys and estimates of cost; all
working capital and other expenses necessary or incident to determining the
feasibility or practicability of acquiring, repairing, improving or constructing
any project; the cost of placing any project in operation; and all other costs and
expenses of any kind or nature incurred or to be incurred by the project sponsor
developing the project that are reasonable and necessary for carrying out all
works and undertakings necessary or incident to the accomplishment of any
project: Provided, That costs shall not include any amounts related to the
ongoing operations of the owner or operator, depreciation thereof or any other
cost which the council or the water development authority has not determined
to be consistent with the purposes and objectives of this article;

id) “Council” means the West Virginia infrastructure and jobs development
council created in section three [§ 31-15A-3] of this article;

‘e) “Division of environmental protection” means the division [department]
of environmental protection established under article one [§§ 22-1-1 et seq.],
chapter twenty-two of this code, or any successor to all or any substantial part
of its powers and duties;

() “Division of health” means the division of health created in article one
[§3 16-1-1 et seq.], chapter sixteen of this code, or any successor to all or any
substantial part of its powers and duties;
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INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL § 31-15A-2

(g) “Economic development authority” means the economic development
authority established under article fifteen [§§ 31-15-1 et seq.], chapter thirty-
one of the code, or any successor to all or any substantial part of its powers and
duties; '

(h) “Emergency project” means a project which the council has determined:
(1) Is essential to the immediate economic development of an area of the state;

and (2) will not likely be developed in that area if construction of the project is

not commenced immediately;

(1) “Governmental agency” means any county; municipality; watershed
improvement district; assessment district; soil conservation district; sanitary
district; public service district; drainage district; regional governmental au-
thority and any other state governmental agency, entity, political subdivision
or public corporation or agency authorized to acquire, construct or operate
water or wastewater facilities or infrastructure projects;

() “Housing development fund” means the West Virginia housing develop-
ment fund established under article eighteen [§§ 31-18-1 et seq.] of this
chapter, or any successor to all or any substantial part of its powers and duties;

(k) “Infrastructure fund” means the West Virginia infrastructure fund
created and established in section nine [§ 31-15A-9] of this article;

(1) “Infrastructure project” means a project in the state which the council
determines is likely to foster and enhance economic growth and development
in the area of the state in which the project is developed, for commercial,
industrial, community improvement or preservation or other proper purposes,
including, without limitation, tourism and recreational housing, land, air or
water transportation facilities and bridges, industrial or commercial projects
and facilities, mail order, warehouses, wholesale and retail sales facilities and
other real and personal properties, including facilities owned or leased by this
state or any other project sponsor, and includes, without limitation: (1) The
process of acquiring, holding, operating, planning, financing, demolition,
construction, improving, expanding, renovation, leasing or otherwise disposing
of the project or any part thereof or interest therein; and (2) preparing land for
construction and making, installing or constructing improvements on the land,
including water or wastewater facilities or any part thereof, steam, gas,
telephone and telecommunications and electric lines and installations, roads,
bridges, railroad spurs, buildings, docking and shipping facilities, curbs,
gutters, sidewalks, and drainage and flood control facilities, whether on or off
the site;

. {m) “Infrastructure revenue” means all amounts appropriated by the Leg-
1slat'ure; all amounts deposited into the infrastructure fund; any amounts
received, directly or indirectly, from any source for the use of all or any part of
any project completed pursuant to this article; and any other amounts received
by the state treasurer, council or the water development authority for the
purposes of this article;
(n) “Need of the project sponsors” means there is a public need for a project.
'ghe COl}ncil shall construe a population increase evidenced by the last two
ecenm'al censuses in a county in which a project is proposed, as a factor
Supporting the conclusion that a need exists for projects in that county.
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§ 31-15A-2 CORPORATIONS

(0) “Project” means any wastewater facility, water facility project or any
combination thereof, constructed or operated or to be constructed or operated
by a project sponsor; '

(p) “Project spongor” means any governmental agency or person, or any
combination thereof, including, but not limited to, any public utility, which
intends to plan, acquire, construct, improve or otherwise develop a project;

(q) “Public service commission” means the public service commission of
West Virginia created and established under section three [§ 24-1-3], article
one, chapter twenty-four of this code, or any successor to all or any substantial
part of its powers and duties;

(r) “Person” means any individual, corporation, partnership, association,
limited liability company or any other form of business organization;

(s) “Public utility” means any person or persons, or association of persons,
however associated, whether incorporated or not, including, without limita-
tion, any governmental agency, operating a wastewater facility or water
facility as a public service, which is regulated by the public service commission
as a public utility under chapter twenty-four [§§ 24-1-1 et seq.] of this code or
which is required to file its tariff with the public service commission;

(t) “State development office” means the West Virginia development office
established under article two [§§ 5B-2-1 et seq.], chapter five-b of this code, or
any successor to all or any substantial part of its powers and duties;

(u) “State infrastructure agency” means the division of health, division of
environmental protection, housing development fund, public service commis-
sion, state development office, water development authority, economic devel-
opment authority and any other state agency, division, body, authority,
commission, instrumentality or entity which now or in the future receives
applications for the funding of, and provides funding or technical assistance to,
the planning, acquisition, construction or improvement of a project;

(v) “Waste water facility” means all facilities, land and equipment used for
or in connection with treating, neutralizing, disposing of, stabilizing, cooling,
segregating or holding waste water, including, without limitation, facilities for
the treatment and disposal of sewage, industrial wastes or other wastes,
wastewater, and the residue thereof’ facilities for the temporary or permanent
impoundment of wastewater, both surface and underground; and sanitary

sewers or other collection systems, whether on the surface or underground,
designed to transport wastewater together with the equipment and furnish-
ings therefor or thereof and their appurtenances and systems, whether on the
surface or underground including force mains and pumping facilities therefor;

(w) “Water development authority” means the West Virginia water develop-
ment authority continued pursuant to the provisions of article one [§§ 22C-1-1
et seq.}, chapter twenty-two-c of this code, or any successor to all or any
substantial part of its powers and duties; and

(x) “Water facility” means all facilities, land and equipment used for or in
connection with the collection and/or storage of water, both surface and
underground, transportation of water, storage of water, treatment of water and
distribution of water all for the purpose of providing potable, sanitary water
suitable for human consumption and use. (1994, 1st Ex. Sess., ¢. 26; 1998, c.

180.)
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INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL § 31-15A-3

§ 31-15A-3. West Virginia infrastructure and jobs develop-
ment council continued; members of council;
staff of council.

(a) The West Virginia infrastructure and jobs development council is hereby
continued. The council is a governmental instrumentality of the state. The
exercise by the council of the powers conferred by this article and the carrying
out of its purpose and duties shall be considered and held to be, and are hereby
determined to be, essential governmental functions and for a public purpose.

(b) The council shall consist of eleven members, including the executive
director of the housing development fund or his or her designee, the director of
the division of environmental protection or his or her designee, the director of
the economic development authority or his or her designee, the director of the
water development authority or his or her designee, the executive director of
the state development office or his or her designee, the director of the division
of health or his or her designee, the chairman of the public service commission
or his or her designee, and four members representing the general public:
Provided, That there shall be at least one member representing the general
public from each congressional district: Provided, however, That after the
expiration of the term of office of the members first appointed as representa-
tives of the general public, no more than one member representing the general
public may be a resident of the same county. The governor shall appoint the
public members of the council who shall serve three-year staggered terms. The
commissioner of the division of highways, the executive director of the state
rail authority, two members of the West Virginia Senate, two members of the
West Virginia House of Delegates, one representative of the board of directors
of the state college system and one representative of the board of trustees of
the university of West Virginia shall serve as advisory members of the council.
The governor shall appoint the legislative members of the council: Provided,
further, That no more than three of the legislative members may be of the same
political party. The governor shall appoint the representatives of the governing
boards from a list of three names submitted by each governing board. The
advisory members shall be ex officio, nonvoting members of the council.

(c) The council shall annually elect one of its members as chairman, and
shall appoint a secretary, who need not be a member of the council and who
shall keep records of its proceedings. Six members of the council shall
constitute a quorum and the affirmative vote of at least the majority of those
members present shall be necessary for any action taken by vote of the council.
No vacancy in the membership of the council impairs the rights of a quorum by
such vote to exercise all the rights and perform all the duties of the council.

(d? No member of the council who serves by virtue of his or her office shall
Teceive any compensation or reimbursement of expenses for serving as a
men}ber. The members of the council who represent the general public shall

Teceive reimbursement for actual expenses incurred in the service of the
council.
(e) The cogncil shall meet at least monthly to review projects and infra-
ructure projects requesting funding assistance and otherwise to conduct its

81




§ 31-15A-4 CORPORATIONS

business, and shall meet more frequently if necessary. Notwithstanding any
other provision of this article to the contrary, the economic development
authority shall not be subject to council review with regard to any action taken
pursuant to the authority established in article fifteen (§§ 31-15-1 et seq.],
chapter thirty-one of this code nor shall the governor’s civil contingent fund be
subject to council review with regard to projects or infrastructure projects
funded through the governor’s civil contingent fund.

(f) The water development authority shall provide office space for the
council, and each governmental agency represented on the council shall
provide staff support for the council in the manner determined by the council
from time to time.

(g) The council shall invite to all its meetings one or more representatives of
the United States department of agriculture, rural economic community
development, the United States economic development agency and the United
States army corps of engineers or any successors thereto. The council shall also
invite such other appropriate parties as may be necessary to effectuate the
purposes of this article. (1994, 1st Ex. Sess., ¢. 26; 1995, c. 130.)

§ 31-15A-4. Development of guidelines and preliminary
application for funding assistance.

(a) To implement and carry out the intent of this article, the council shall
promulgate legislative rules in accordance with article three [§§ 29A-3-1 et
seq.], chapter twenty-nine-a of this code to develop comprehensive, uniform
guidelines for use by the council and other state infrastructure agencies in
evaluating any request by a project sponsor for funding assistance to plan,
acquire, construct, improve or otherwise develop a project or infrastructure
project. The guidelines shall include the following factors: (1) the public health
benefits of the project or infrastructure project; (2) the economic development
benefits of the project or infrastructure project; (3) the degree to which the
project or infrastructure project will correct deficiencies in the compliance of
water supply or sewage treatment facilities with state or federal laws,
regulations or standards; (4) the degree to which the project or infrastructure
project encourages effective and efficient consolidation of water or sewage
treatment systems consistent with the comprehensive plan developed pursu-
ant to section six [§ 31-15A-6], of this article; (5) the cost effectiveness of the
project or infrastructure project as compared with alternatives which achieve
substantially the same public health or economic development benefits,
including the consideration of providing maximum feasible fire protection; (6)
the availability of alternative sources of funding which could finance all or a
part of the project and infrastructure project, and the need for the assistance
of the council to finance the project or infrastructure project or attract other
sources of funding; (7) the applicant’s ability to operate and maintain the
system if the project or infrastructure project is approved; (8) the degree to
which the project or infrastructure project achieves other state or regional
planning goals; (9) the estimated date upon which the project or infrastructure
project could commence if funding were available and the estimated comple-
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INFRASTRUCTURE & JOBS DEVELOPMENT cOUNCIL § 31-15A-5

tion date of the project or infrastructure project; and (10) such other consid-
erations as the council may consider necessary or appropriate to accomplish
the purpose and intent of this article.

(b) The council shall create a preliminary application form which shall be
used by all project sponsors requesting funding assistance from state infra-
structure agencies to plan, acquire, construct, improve or otherwise develop an
infrastructure project or project. The preliminary application form shall
contain all information required by all state infrastructure agencies that will
be required to issue permits and/or certificates regarding the project or
infrastructure project. The preliminary application shall require the project
sponsor to set forth the type and proposed location of the infrastructure project
or project; the estimated total cost of the project; the amount of funding
assistance required and the specific uses of the funding; other sources of
funding available or potentially available for the infrastructure project or
project; information demonstrating the need for the infrastructure project or
project and that the proposed funding of the project is the most economically
feasible and viable alternative to completing the project or infrastructure
project; and such other information as the council considers necessary to
enable it to recommend the type of project or infrastructure project financing,
in terms of the kind, amount and source of funding, which the project sponsor
should pursue and which the state infrastructure agency or agencies should
consider an appropriate investment of public funds, and to otherwise carry out
the intent of this article. (1994, ist Ex. Sess., ¢. 26.)

Code of State Rules References. — Infra-
structure and jobs development council funding
rules, 167CSR 1, effective June 6, 1996.

§ 31-15A-5. Requirements for project funding assistance;
review of project preliminary applications by
council.

(a) No project sponsor may apply for or receive any loan, loan guarantee,
grant or other funding assistance for a project or infrastructure project from
any state infrastructure agency (i) unless the project sponsor requiring the
funding assistance first submits a completed preliminary application to the
council on the form prepared for such purpose by the council pursuant to
section four of this article, and (ii) except as may be recommended by the
council after consideration of the preliminary application: Provided, That any
Project sponsor which has an infrastructure project or project with either
acceptable bids or all funding in place on the effective date of this act is not
required to comply with the provisions of this section.

(b) The council shall, within thirty days of receipt of each completed
prelm.lina.ry application submitted to it, review the preliminary application
and exﬁhet (1) make a written recommendation as to the infrastructure project
or PPOJe'ct financing, in terms of the kind, amount and source of funding, which
:ltlaet:l:ojed sponsor submitting the application should pursue and which the

infrastructure agency or agencies should consider an appropriate invest-
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ment of public funds, or (it) if the council determines that (1) the proposed
project or infrastructure project is not eligible for funding assistance from any
state infrastructure agency, or (2) the proposed project or infrastructure project
is not otherwise an appropriate or prudent investment of state funds, the
council shall recommend that the project sponsor not seek funding from any
state infrastructure agency. A project sponsor shall include the preliminary
application and the council’s recommendations in any application to a state
infrastructure agency.

(¢) The council shall provide a copy of its recommendation with respect to
each preliminary application, together with a copy of the preliminary applica-
tion, to all appropriate state infrastructure agencies, which shall take into
account the council’s recommendations with respect to a project or infrastruc-
ture project before taking any action with respect to the project. No state
infrastructure agency shall take any action inconsistent with the recommen-
dation of the council unless the governing body of the agency, or the head of the
agency if it has no governing body, expressly finds and determines that the
recommendation is not in the best interest of the state or the area in which the
proposed infrastructure project or project is to be located.

(d) In reviewing each preliminary application, the council shall use the
engineering, financial and technical expertise of the respective staffs of the
state infrastructure agencies represented on the council so as to recommend
for funding those projects or infrastructure projects which are consistent with
the purposes and intent of this article and with the policies and priorities of
this state generally. The council may include in its findings a recommendation
that a state infrastructure agency consider technical reports on the project
prepared by other infrastructure agencies or by any federal agency. (1994, 1st
Ex. Sess., ¢. 26.) .

Code of State Rules References. — Infra-
structure and jobs development council funding
rules, 167CSR 1, effective June 6, 1996.

§ 31-15A-6. Powers, duties and responsibilities of the
council generally; comprehensive assessment.

(a) In addition to the powers set forth elsewhere in this article, the council
is hereby granted, has and may exercise all powers necessary or appropriate to
carry out and effectuate the purposes and intent of this article. The council
shall have the power and capacity to:

(1) Provide consultation services to project sponsors in connection with the
planning, acquisition, improvement, construction or development of any infra-
structure project or project;

(2) Periodically prepare a list of infrastructure projects or projects which
cannot meet the established funding guidelines of the various state infrastruc-
ture agencies, other than the housing development fund, but which are
consistent with the mandates of this article and recommend to the water
development authority that it make a grant or loan to the project sponsors
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INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL  § 31-15A-7

from the infrastructure fund to finance the cost of one or more such projects or
infrastructure projects;

(3) Do all other acts necessary and proper to carry out the powers expressly
granted to the authority in this article; and

(4) To make and execute contracts, commitments and obligations and other
instruments necessary or convenient for the exercise of its powers.

(b) The council shall develop a comprehensive statewide inventory of water
supply systems and sewage treatment systems and an assessment of current
and future needs by the first day of July, one thousand nine hundred
ninety-six. The assessment shall identify the areas of the state which do not
have adequate public water or sewage systems and offer recommendations for
the construction of new facilities or the extension or expansion of existing
facilities to meet the identified needs. The council shall include in the
assessment an identification of the obstacles, issues and problems which
prevent or inhibit development of adequate infrastructure throughout the
state, including financial, governmental, physical, or geographical factors and
make recommendation as the council considers appropriate regarding the
obstacles, issues or problems identified. This comprehensive inventory and
assessment shall be updated at least once in every three year period after the
initial assessment and inventory is completed.

(¢) The council shall study the viability of the consolidation of public service
districts throughout the state: Provided, That the study shall encompass not
only public service districts but also any and all entities which provide or
supply water and sewer service to the general public: Provided, however, That
the council shall, in the preparation of the study, consult with the public
service district division of the public service commission and representatives of
the West Virginia rural water association and the West Virginia association of
public service districts, as needed. The council shall report their findings and
conclusions on or before the sixteenth of January of the year one thousand nine

hundred ninety-five to the governor, speaker of the house of delegates and
president of the senate. (1994, 1st Ex. Sess., ¢. 26.)

§ 31-15A-7. Current and prospective planning; roads and
highways; report to division of highways.

(a) The council shall take into account the current and prospective infra-
structure needs in relation to plans of the division of highways for the
fievelopment and building of new roads. Upon completion an environmental
tmpact study, the commissioner of highways shall provide the council with
plans for any and all new roads. In a timely manner, the council shall advise
the commissioner of the division of highways on the feasibility of the expansion
of new or existing water and sewer lines concomitant to the construction of the
new roads.

(b) The council has the authority to appoint local infrastructure planning

geams. The local infrastructure planning teams may consist of the following: A

b:isxixgnee of the division of highways from the region where the new road is

g built; a designee of the division of highways from the central state office;
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a designee from the environmental engineers divisien of the department of
health and human resources; a designee from the local developmental author-
ity where the new road is being built; a designee from the regional develop-
mental authority in the area where the new road is being built; a designee from
the public service commission; a designee from the division of environmental
protection; a designee from the county commission where the new road is being
built who shall serve as chairperson of the planning team; a citizen of the
county where the new road is being built to be chosen by the county
commission; and the elected state delegates and senators from the area where
the new road is being built. In order to avoid delay of any highway project,
immediately upon appointment of a local infrastructure planning team, the
director of the division of highways shall submit to the council a time frame
within which the planning team must act and within which the planning team
must submit any plans, maps, recommendations or reports developed pursu-
ant to this subsection. The local infrastructure planning team shall meet prior
to the development and building of a new road. Members of the local
infrastructure planning team shall only receive payment for actual expenses
incurred. The local infrastructure planning team shall advise the commis-
sioner of the division of highways on the feasibility of an infrastructure plan.
The local infrastructure planning team shall meet to develop an infrastructure
plan that includes an assessment study of existing water and sewer lines and
a feasibility study on future development and laying of water and sewer lines.
After these studies are completed, a developmental map shall be drawn of the
proposed road route with overlays of the proposed water and sewer lines. These
studies and the map shall be presented to the commissioner of the division of
highways and shall be used by the commissioner in the planning, developing
and building of the road.

(¢) The water development authority shall establish a restricted account
within the infrastructure fund to be expended for the construction of water and
sewage lines as may be recommended bv the council in accordance with this
article and specifically, in accordance the plan developed under subsection (b)
of this section. The reserve account shall be known as the “infrastructure road
improvement reserve account”. The council and the division of highways may
enter into agreements to share the cost of financing projects approved in
accordance with this section from moneys available in the infrastructure road
reserve account and moneys available from the state road fund. Annually, the
council may direct the water development authcrity to transfer funds from the
infrastructure fund in an amount not to excead one million dollars to the
restricted account: Provided, That at no time may the balance of the restricted
account exceed one million dollars.

(d) For the purposes of this section the term “new” means a road right-of-
way being built for the first time.

(e) After the construction of water and sewer lines adjacent to the new road
these new lines shall be turned over to cxisting utilities by expansion of
boundaries of public service districts or shall ke main extensions from the

municipality. (1994, 1st Ex. Sess., ¢. 26.)
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INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL § 31-15A-8

§ 31-15A-8. Exemption of certain emergency projects from
certificate of public convenience and necessity
requirements; review of certain emergency
projects by public service commission; and
exemption for North Fork Hughes River wa-
tershed project.

(a) If the council determines a project to be an emergency and the emer-
gency project will be funded solely with grant money for the extension of an
existing certificated water facility or wastewater facility, and if the council
finds in its recommendation that the construction and acquisition of the
emergency project will have no effect on the public utility’s customer rates and
will have no significant effect on its operational costs as a result of the project
cost, then the emergency project is exempt from the requirement to obtain a
certificate of public convenience and necessity under section eleven [§ 24-2-
11}, article two, chapter twenty-four of this code. If the public utility is a public
service district, it is exempt from the approval of the public serice commission
required under section twenty-five [§ 16-13A-25], article thirteen-a, chapter
sixteen of this code.

(b} Any public utility, and any other entity that will operate as a public
utility, must obtain a certificate of public convenience and necessity pursuant
to section eleven [§ 24-2-11], article two, chapter twenty-four of this code for
any emergency project that is not exempt under subsection (a) of this section.
The public service commission shall render its final decision on any application
for a certificate within one hundred twenty days of the filing of the application:
Provided, That the thirty-day prefiling requirement is not required. If the
project sponsor is a public service district, then the project will be exempted
from the approval requirements of section twenty-five [§ 16-13A-25], article
thirteen-a, chapter sixteen of this code.

(¢) Projects that are not emergency projects are subject to the requirements
of section eleven, article two, chapter twenty-four of this code to the extent they
would be otherwise.

(d) The North Fork Hughes River watershed project, proposed to enhance
economic growth and development through tourism as provided in subsection
(), section two [§ 31-15A-2] of this article and to include a water facility
project as defined in subsection (n), section two of this article, is hereby
specifically exempted from any requirement imposed by this article, except
that the provisions of subsection (a) of this section are specifically made
applicable to the project. The project is hereby specifically authorized and the
public land corporation shall have and may exercise the power of eminent
domain and all authority otherwise prescribed by law to acquire necessary
land and rights-of-way, to include approximately four hundred seventy-eight
acres, in connection with the project. Funding for the project shall be provided
by the federal government from the Appalachian regional commission through
the United States soil conservation service. Upon completion of the project, the
Property acquired shall be transferred to the state park system. The commis-
8loner of the division of tourism and parks or the successor to the commission-
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§ 31-15A-9 CORPORATIONS

er’s powers and duties is directed to expand the boundaries of North Bend
state park to include the project area and to operate the expanded park
property, including improved recreational facilities, from funds appropriated
for that purpose. (1994, 1st Ex. Sess., c. 26; 1998, c. 180.)

Editor’s notes. — Concerning the reference  term “water facility” is defined in subsection (x)
in (d) to “a water facility project as defined in  of that section.
subsection (n), section two of this article,” the

§ 31-15A-9. Infrastructure fund; deposits in fund; dis-
bursements to provide loans, loan guarantees,
grants and other assistance; loans, loan guar-
antees, grants and other assistance shall be
subject to assistance agreements.

(a) The water development authority shall create and establish a special
revolving fund of moneys made available by appropriation, grant, contribution
or loan to be known as the “West Virginia Infrastructure Fund”. This fund shall
be governed, administered and accounted for by the directors, officers and
managerial staff of the water development authority as a special purpose
account separate and distinct from any other moneys, funds or funds owned
and managed by the water development authority. The infrastructure fund
shall consist of sub-accounts, as deemed necessary by the council or the water
development authority, for the deposit of: (1) Infrastructure revenues; (2) any
appropriations, grants, gifts, contributions, loan proceeds or other revenues
received by the infrastructure fund from any source, public or private; (3)
amounts received as payments on any loans made by the water development
authority to pay for the cost of a project or infrastructure project; (4) insurance
proceeds payable to the water development authority or the infrastructure
fund in connection with any infrastructure project or project; (5) all income
earned on moneys held in the infrastructure fund; (6) all funds deposited in
accordance with section four [§ 31-15B-4] of article fifteen-b; and (7) all
proceeds derived from the sale of bonds issued pursuant to article fifteen-b
{§§ 31-15B-1 et seq.] of this chapter.

Any money collected pursuant to this section shall be paid into the West
Virginia infrastructure fund by the state agent or entity charged with the
collection of the same, credited to the infrastructure fund, and used only for
purposes set forth in this article or article fifteen-b [§§ 31-15B-1 et seq.).

Amounts in the infrastructure fund shall be segregated and administered by
the water development authority separate and apart from its other assets and
programs. Amounts in the infrastructure fund may not be transferred to any
other fund or account or used, other than indirectly, for the purposes of any
other program of the water development authority, except that the water
development authority may use funds in the infrastructure fund to reimburse
itself for any administrative costs incurred by it and approved by the council in
connection with any loan, loan guarantee, grant or other funding assistance
made by the water development authority pursuant to this article.
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(b) Notwithstanding any provision of this code to the contrary, amounts in
the infrastructure fund shall be deposited by the water development authority
in one or more banking institutions: Provided, That any moneys so deposited
shall be deposited in a banking institution-located in this state. The banking
institution shall be selected by the water development authority by competi-
tive bid. Pending the disbursement of any money from the infrastructure fund
as authorized under this section, the water development authority shall invest
and reinvest the moneys subject to the limitations set forth in article eighteen
[§§ 31-18-1 et seq.], chapter thirty-one of this code.

{¢) To further accomplish the purposes and intent of this article and article
fifteen-b [§§ 31-15B-1 et seq.] of this chapter, the water development authority
may pledge infrastructure revenues and from time to time establish one or
more restricted accounts within the infrastructure fund for the purpose of
providing funds to guarantee loans for infrastructure projects or projects:
Provided, That for any fiscal year the water development authority may not
deposit into the restricted accounts more than twenty percent of the aggregate
amount of infrastructure revenues deposited into the infrastructure fund
during the fiscal year. No loan guarantee shall be made pursuant to this article
unless recourse under the loan guarantee is limited solely to amounts in the
restricted account or accounts. No person shall have any recourse to any
restricted accounts established pursuant to this subsection other than those
persons to whom the loan guarantee or guarantees have been made.

(d) Each loan, loan guarantee, grant or other assistance made or provided
by the water development authority shall be evidenced by a loan, loan
guarantee, grant or assistance agreement between the water development
authority and the project sponsor to which the loan, loan guarantee, grant or
assistance shall be made or provided, which agreement shall include, without
limitation and to the extent applicable, the following provisions:

(1) The estimated cost of the infrastructure project or project, the amount of
the loan, loan guarantee or grant or the nature of the assistance, and in the
case of a loan or loan guarantee, the terms of repayment and the security
therefor, if any;

(2) The specific purposes for which the loan or grant proceeds shall be
expended or the benefits to accrue from the loan guarantee or other assistance,
and the conditions and procedure for disbursing loan or grant proceeds;

(3) The duties and obligations imposed regarding the acquisition, construc-
tion, improvement or operation of the project or infrastructure project; and

(4) The agreement of the governmental agency to comply with all applicable
federal and state laws, and all rules and regulations issued or imposed by the
water development authority or other state, federal or local bodies regarding
the.acquisition, construction, improvement or operation of the infrastructure
PTOJe_ct or project and granting the water development authority the right to
appoint a receiver for the project or infrastructure if the project sponsor should
default on any terms of the agreement.

(e) Any resolution of the water development authority approving loan, loan
guarantee, grant or other assistance shall include a finding and determination
that the requirements of this section have been met.
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(f) The interest rate on any loan to governmental, quasi-governmental, or
not for profit project sponsors for projects made pursuant to this article shall
not exceed three percent per annum. Due to the limited availability of funds
available for loans for projects, it is the public policy of this state to prioritize
funding needs to first meet the needs of governmental, quasi-governimental
and not for profit project sponsors and to require that loans made to for-profit
entities shall bear interest at the current market rates. Therefore, no loan may
be made by the council to a for-profit entity at an interest rate which is less
than the current market rate at the time of the loan agreement.

(g) The water development authority shall cause an annual audit to be
made by an independent certified public accountant of its books, accounts and

records, with respect to the receipts, disbursements, contracts, leases, assign-

ments, loans, grants and all other matters relating to the financial operation of
the infrastructure fund, including the operating of any sub-account within the
infrastructure fund. The person performing such audit shall furnish copies of
the audit report to the commissioner of finance and administration [office
abolished], where they shall be placed on file and made available for inspection
by the general public. The person performing such audit shall also furnish
copies of the audit report to the Legislature’s joint committee on government
and finance. (1994, 1st Ex. Sess., ¢. 26; 1995, ¢. 130.)

Editor’s notes. — The office of the commis- ferred to the secretary of administration. See
sioner of finance and administration was abol- § 5A-1-2.
ished, and the duties of that office were trans-

§ 31-15A-10. Recominendations by council for expendi-
tures of funds by loan, grant or for engineering

assistance,

(a) To further accomplish the purpose and intent of this article, the water
development authority shall use the moneys in the infrastructure fund created
pursuant to section nine [§ 31-15A-9] of this article, upon receipt of one or
more recommendations from the council pursuant to section five [§ 31-15A-5]
of this article, to make loans, with or without interest, loan guarantees or
grants and to provide other assistance, financial, technical or otherwise, to
finance all or part of the costs of infrastructure projects or projects to be
undertaken by a project sponsor: Provided, That any moneys disbursed from
the infrastructure fund in the form of grants shall not exceed twenty percent
of the total funds available for the funding of projects. No loan, loan guarantee,
grant or other assistance shall be made or provided except upon a determina-
tion by the council that the loan, loan guarantee, grant or other assistance and
the manner in which it will be provided are necessary or appropriate to
accomplish the purposes and intent of this article, based upon an application
submitted to the council: Provided, however, That no grant shall be made to a
project sponsor that is not a governmental agency or a not for profit corporation
under the provisions of section 501(c) [26 USCS § 501(c)] of the Internal
Revenue Code of 1986 , as amended. Applications for loans, loan guarantees,
grants or other assistance may be submitted by a project sponsor for one or
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more infrastructure projects un preliminary application forms prepared by the
council pursuant to section four (§ 31-15A-4] of this article. Any recommen-
dation of the council approving a loan, loan guarantee, grant or other
assistance shall include a finding and determination by the council that the
requirements of this section have been met. The council shall base any
decisions to loan money for projects to project sponsors pursuant to this article
solely on the need of the project sponsors.

(b) The council has the authority in its sole discretion to make grants to
project sponsors if it finds that: (1) The level of rates for the users would
otherwise be an unreasonable burden given the users’ likely ability to pay; or
(2) the absence of a sufficient number of users prevents funding of the project
except through grants: Provided, That no project sponsor shall receive infra-
structure grant money in an amount in excess of fifty percent of the total cost
of the project. Therefore, the council may consider the economic or financial
conditions of the area to be served. As a condition for receipt of a grant under
this subsection, the council may require; in addition to any other conditions,
that the applicant pursue other state or federal grant or loan programs. Upon
a recommendation by the council, the water development authority shall
provide the grant in accordance with the recommendation. The council shall
develop criteria to be considered in making grants to project sponsors which
shall require consideration of the economic or financial conditions of the area
to be served and the availability of other funding sources. The council shall
adopt procedural rules regarding the manner in which grants will be awarded
in conformity with this section. The procedural rules shall be adopted pursuant
to article three [§§ 29A-3-1 et seq.], chapter twenty-nine-a of this code.

(c) Notwithstanding any other provision of this article to the contrary, the
council shall apply a mandatory minimum end user utility rate that must be
met by the project sponsor before funding assistance may be awarded. The
mandatory minimum end utility rate shall be be based upon a uniform
statewide percentage of the median household income in a particular geo-
graphic area and said rate shall not exceed six tenths of one percent: Provided,
That funding assistance made frem the proceeds of any general obligation
bonds and revenue bonds issued after the fifteenth day of March, one thousand
nine hundred ninety-eight, after transfer required to make the state match for
the water and wastewater revolving loan programs pursuant to article two
(88 22C-2-1 et seq.], chapter twenty-two-c and article thirteen-c {§§ 16-13C-1
et seq.], chapter sixteen of this code, shall be provided by the council on a pro
rata basis divided equally among the congressional districts of this state as
delineated in accordance with section three [§ 1-2-3], article two, chapter one
of this code: Provided, however, That infrastructure projects as defined in
subsection (1), section two [§ 31-15A-2] of this article shall not be sulb;ject to pro
rata distribution. When determining median household income of a geographic
area of the project to be served, the council shall consider any surveys of the
Income of the households that will be served by the project.

(d) No loan or grant funds may be made available for a project if the project

to be funded will provide subsidized services to certain users in the service area
of the project.
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(e) Notwithstanding any other provision of this article to the contrary,
engineering studies and requirements imposed by the council for preliminary
applications shall not exceed those engineering studies and requirements
which are necessary for the council to determine the economic feasibility of the
project. If the council determines that the engineering studies and require-
ments for the preapplication would impose an undue hardship on any project
sponsor, the council may provide funding assistance to project sponsors to
defray the expenses of the preapplication process from moneys available in the
infrastructure fund for making loans: Provided, That the council may only
provide funding assistance in an amount equal to five thousand dollars or fifty
percent of the total preapplication cost of the project, whichever amount is
greater. If the project is ultimately approved for a loan by the council, the
amount of funding assistance provided to the project sponsor for the
preapplication process shall be included in the total amount of the loan to be
repaid by the project sponsor. If the project is not ultimately approved by the
council, then the amount of funding assistance provided to the project sponsor
will be considered a grant by the council and the total amount of the assistance
shall be forgiven. In no event may the amount of funding assistance provided
to all project sponsors exceed, in the aggregate, one hundred thousand dollars
annually.

{f) The council shall report to the governor, the speaker of the House of
Delegates and the president of the Senate during each regular and interim
session of the Legislature, on its activities and decisions relating to distribu-
tion or planned distribution of grants and loans under the criteria to be
developed pursuant to this article. (1994, 1st Ex. Sess., ¢. 26; 1995, ¢. 130; 1998,

c. 180.)

CORPORATIONS

Code of State Rules References. — Infra- Editor’s notes. -— Section 501 of the Inter-
structure and jobs development council funding nal Revenue Code of 1986, referred to in (a), is
rules, 167CSR 1, effective June 6, 1996. codified at 26 USCS § 501.

§ 31-15A-11. Reservation of funds for projects and infra-
structure projects.

Eighty percent of the funds deposited in the West Virginia infrastructure
fund shall be dedicated for the purpose of providing funding for the cost of
projects as defined in subsection (n), section two [§ 31-15A-2]} of this article.
Twenty percent of the funds deposited in the West Virginia infrastructure fund
shall be dedicated for the purpose of providing funding for costs of infrastruc-
ture projects as defined in subsection (/), section two of this article. Project
sponsors of infrastructure projects shall follow the application process as
established by this article: Provided, That notwithstanding any provision of
this article to the contrary, all applications for any infrastructure project shall
be submitted to the council for community and economic development, or its
successor, for review, recommendation and approval regarding infrastructure
project funding. (1994, 1st Ex. Sess., ¢. 26; 1998, ¢. 180.)
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Editor’s notes. — Concerning the reference  two of this article,” the term “project” is defined
to “projects as defined in subsection (n), section  in subsection (o) of that section.

§ 31-15A-12. Additional powers of water development au-
thority.

To accomplish the purpose and intent of this article, the water development
authority is hereby empowered, in addition to all other powers granted to it
under this code, upon approval of the council, to (1) enter into agreements or
other transactions with any federal or state agency in connection with any -
infrastructure project or project; (2) receive or administer on behalf of any
federal or state agency grants, subsidies or other payments to be applied to the
costs of any infrastructure project or project financed in whole or in part or
otherwise assisted by the water development authority, including, but not
limited to, payments to be applied to operating costs and debt service or
obligations of any project sponsor; (3) receive and accept aid or contributions
from any source of money, property, labor or other things of value, to be held,
used and applied only for the purposes for which such grants and contributions
are made; (4) establish and amend the criteria and qualifications for making
loans, loan guarantees or grants, or providing any other assistance, for any
infrastructure project or project, and the terms of any loans, loan guarantee,
grant or assistance agreement for any project; and (5) do all things which are
necessary to further the purposes and intent of this article. (1994, 1st Ex.
Sess., ¢. 26.)

§ 31-15A-13. Prohibition on funds inuring to the benefit of
or being distributable to water development
board; transactions between the water devel-
opment board and officers having certain in-
terests in such transactions.

No part of the infrastructure fund or the West Virginia infrastructure
revenue debt service fund shall inure to the benefit of or be distributable to the
water development board directors or officers of the water development
authority except that the water development authority is authorized and
empowered to pay reasonable compensation, other than to members of the
water development board, including the chairman, vice chairman, secretary-
treasurer for services rendered and to make loans and exercise its other powers
as previously specified in furtherance of its corporate purpose: Provided, That
no loans shall be made, and no property shall be purchased or leased from, or
sold, leased or otherwise disposed of, to any water development board member

or i)gﬁcer of the water development authority. (1994, 1st Ex. Sess., ¢. 26; 1998,
c. 180.)

§ 31-15A-14. Termination or dissolution.

. ?lpon the termination or dissolution of the water development authority, all
nghts and properties of the water development authority with respect to the
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infrastructure fund shall pass to and be vested in the state, subject to the
rights of lienholders and other creditors. (1994, 1st Ex. Sess., c. 26.)

§ 31-15A-15. Projects not to be considered public improve-
ments; competitive bid requirements.

(a) No project or infrastructure project acquired, constructed, maintained or
financed, in whole or in part, by the water development authority shall be
considered to be a “public improvement” within the meaning of the provisions
of article five-a [§§ 21-5A-1 et seq.], chapter twenty-one of this code as a result
of the financing. .

(b} The state and its subdivisions shall, except as provided in subsection (c)
of this section, solicit competitive bids and require the payment of prevailing
wage rates as provided in article five-a [§§ 21-5A-1 et seq.], chapter twenty-
one of this code for every project or infrastructure project funded pursuant to
this article exceeding twenty-five thousand dollars in total cost.

Following the solicitation of the bids, the construction contract shall be
awarded to the lowest qualified responsible bidder, who shall furnish a
sufficient performance and payment bond: Provided, That the state and its
subdivisions may reject all bids and solicit new bids on the project. '

(¢) This section does not:

(1) Apply to work performed on construction or repair projects not exceeding
a total cost of fifty thousand dollars by regular full-time employees of the state
or its subdivisions: Provided, That no more than fifty thousand dollars shall be
expended on an individual project in a single location in a twelve-month

period; )

(2) Prevent students enrolled in vocational educational schools from being
used in the construction or repair projects when such use is a part of the
students’ training program;

(3) Apply to emergency repairs to building components and systems: Pro-
vided, That the term “emergency repairs” means repairs that, if not made
immediately, will seriously impair the use of the building components and
systems or cause danger to those persons using the building components and
systems; or

(4) Apply to any situation where the state or a subdivision of the state comes
to an agreement with volunteers, or a volunteer group, by which the govern-
mental body will provide construction or repair materials, architectural,
engineering, technical or any other professional services and the volunteers
will provide the necessary labor without charge to, or liability upon, the
governmental body: Provided, That the total cost of the construction or repair

projects does not exceed fifty thousand dollars.

(d) The provisions of subsection (b) of this section do not apply to privately
owned projects or infrastructure projects constructed on lands not owned by
the state or a subdivision of the state. (1994, 1st Ex. Sess., c. 26; 2001, c. 45.)

§ 31-15A-16. Dedication of severance tax proceeds.

(a) There shall be dedicated an annual amount from the collections of the
tax collected pursuant to article thirteen-a [§§ 11-13A-1 et seq.], chapter
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eleven of this code for the construction, extension, expansion, rehabilitation,
repair and improvement of water supply and sewage treatment systems and
for the acquisition, preparation, construction and improvement of sites for
economic development in this state as provided in this article.

(b) Notwithstanding- any other provision of this code to the contrary,
beginning on the first day of July, one thousand nine hundred ninety-five, the
first sixteen million dollars of the tax collected pursuant to article thirteen-a
[§8 11-13A-1 et seq.], chapter eleven of this code shall be deposited to the
credit of the West Virginia infrastructure general obligation debt service fund
created pursuant to section three [§ 31-15B-3}, article fifteen-b of this chapter:
Provided, That beginning on the first day of July, one thousand nine hundred
ninety-eight, the first twenty-four million dollars of the tax annually collected
pursuant to article thirteen-a of this code shall be deposited to the credit of the
West Virginia infrastructure general obligation debt service fund created
pursuant to section three, article fifteen-b of this chapter.

(c) Notwithstanding any provision of subsection (b) of this section to the
contrary: (1) none of the collections from the tax imposed pursuant to section
six [§ 11-13A-6], article thirteen-a, chapter eleven of this code shall be so
dedicated or deposited; and (2) the portion of the tax imposed by article
thirteen-a [§§ 11-13A-1 et seq.], chapter eleven and dedicated for purposes of
medicaid and the division of forestry pursuant to section twenty-a [§ 11-13A-
20a] of said article thirteen-a shall remain dedicated for the purposes set forth
in said section twenty-a.

(d) On or before the first day of May of each year, commencing the first day
of May, one thousand nine hundred ninety-five, the council, by resolution, shall
certify to the treasurer and the water development authority the principal and
interest coverage ratio and amount for the following fiscal year on any
infrastructure general obligation bonds issued pursuant to the provisions of
article fifteen-b [§§ 31-15B-1 et seq.] of this chapter. (1994, 1st Ex. Sess., c. 26;
1995, c. 130; 1998, c. 180.)

§ 31-15A-17. Water development authority empowered to
issue infrastructure revenue bonds and re-
funding bonds; creation of infrastructure rev-
enue debt service fund; funding of infrastruc-
ture revenue debt service fund; requirements
and manner of such issuance.

(a) To accomplish the purpose and intent of this article, the water develop-
ment authority is hereby empowered at the written request of the council to
lSS.ue.from time to time infrastructure revenue bonds of the state in such
Principal amounts as the council deems necessary to make loans and loan
Buarantees and other forms of financial assistance to project sponsors for one
Or more projects or infrastructure projects: Provided, That the water develop-
ment authority may not issue any such bonds, other than refunding bonds,
unless the council by resolution determines that the aggregate cost of the
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projects or infrastructure projects expected to be constructed during any
annual period exceeds (1) the projected annual infrastructure revenues for the
same period, and (2) the principal and interest payments not otherwise
pledged to the infrastructure revenue debt service fund that are due the water
development authority on all outstanding loans previously made by the water
development authority pursuant to the provisions of this article.

(b) The proceeds of infrastructure revenue bonds shall be used solely for the
purpose of making loans and loan guarantees and other forms of financial
assistance to sponsors of one or more projects or infrastructure projects, and
shall be deposited in one or more special accounts with the trustee under the
trust agreement securing such bonds and disbursed from time to time for
projects or infrastructure projects in accordance with this article: Provided,
That notwithstanding any provision of this code to the contrary, twenty
percent of the funds deposited in the special account shall be dedicated for the
purpose of providing funding for costs of infrastructure projects as defined in
subsection ([}, section two {§ 31-15A-2], of this article.

(c) The water development authority may not authorize the disbursement of
any proceeds of infrastructure revenue bonds unless it has received documen-
tation from the council pursuant to the provisions of section ten [§ 31-15A-10]
of this article.

(d) There is hereby created in the water development authority a special
fund which shall be designated and known as the “West Virginia Infrastruc-
ture Revenue Debt Service Fund,” into which shall be transferred solely from
the loan repayments deposited in the infrastructure fund the amounts certified
by the director of the water development authority as necessary to pay the
principal, premium, if any, and interest on infrastructure revenue bonds and
any reserve requirements, subject to the terms of any agreement with the
holders of the infrastructure revenue bonds. All amounts deposited in the West
Virginia infrastructure revenue debt service fund shall be pledged to the
repayment of the principal, interest and redemption premium, if any, on any
infrastructure revenue bonds authorized by this article: Provided, That
amounts on deposit in the fund may be used to establish or maintain reserves
created for the purposes of securing such infrastructure revenue bonds. The
pledge shall be valid and binding from the time the pledge is made, and the
West Virginia infrastructure revenue debt service fund so pledged shall
immediately be subject to the lien of the pledge without any physical delivery
thereof or further act, and the lien of any such pledge shall be valid and
binding as against all parties having claims of any kind in tort, contract or
otherwise against the water development authority irrespective of whether the
parties have notice thereof.

(e) Except as may otherwise be expressly provided in this article or by
resolution of the water development authority, every issue of infrastructure
revenue bonds shall be special obligations of the water development authority
payable solely from amounts in the West Virginia infrastructure revenue debt
service fund, and the reserves created for this purpose by the water develop-
ment authority, without preference or priority among the bonds regardiess of
when issued, subject only to any agreements with the holders of any bonds to
the contrary. All such bonds are hereby declared to be negotiable instruments.
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() Infrastructure revenue bonds shall be authorized by resolution of the
water development authority. These bonds shall bear such dates and shall
mature at such times, in case of any note or renewal thereof not exceeding five
years from the date of issue of the original note, and in the case of any bond not
exceeding fifty years from the date of issue, as the resolution may provide.
Infrastructure revenue bonds shall bear interest at a rate or rates, including
variable rates, shall be taxable or tax-exempt, shall be in the denominations,
shall be in registered form, shall carry the registration privileges, shall be
payable in the medium and place of payment, and shall be subject to the terms
of redemption as the water development authority may authorize. Infrastruc-
ture revenue bonds may be sold by the water development authority at public

" or private sale at the price the water development authority determines in

consultation with the council. Infrastructure revenue bonds shall be executed
by the chairman and the vice chairman of the water development authority,
either or both of whom may use a facsimile signature. The official seal of the
water development authority or a facsimile thereof shall be affixed thereto or
printed thereon and attested by manual or facsimile signature by the secre-
tary-treasurer of the water development authority. If any officer whose
signature, or a facsimile of whose signature appears on any infrastructure
revenue bond ceases to be such officer before delivery of such bond, such
signature or facsimile is nevertheless sufficient for all purposes to the same
extent as if he or she had remained in office until such delivery, and if the seal
of the water development authority has been changed after a facsimile has

been imprinted on such bond, the facsimile will continue to be sufficient for all

purposes.

(g) Any resolution authorizing any infrastructure revenue bonds may con-
tain provisions, subject to any agreement with bondholders or noteholders
which may then exist, which agreements shall be part of the contract with the
holder thereof, with respect to the pledge of or other use and disposition of
amounts in the infrastructure revenue debt service fund; the setting aside of
reserve funds; the disposition of any assets of the water development author-
ity; limitations on the purpose to which the proceeds of sale of bonds may be
applied; the authorization of notes issued in anticipation of the issuance of
bonds; an agreement of the water development authority to do all things
necessary for the authorization, issuance and sale of such bonds in such
amounts as may be necessary for the timely retirement of such notes;
limitations on the issuance of additional bonds; the terms upon which
additional bonds may be issued and secured; the refunding of outstanding
bonds and the renewal of outstanding notes; the procedures, if any, by which
the terms of any contract with bondholders or noteholders may be amended or
abrogated; the amount of bonds the holders of which must consent thereto and
.the manner in which such consent may be given; and any other matter which
In any way affects the security for or protection of the bonds.

(b) In the event that the sum of all reserves pledged to the payment of the
bonds is less than the minimum reserve requirements established in any
resolution or resolutions authorizing the issuance of the bonds, the chairman
or the director of the water development authority shall certify, on or before the
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first day of December of each year, the amount of such deficiency to the
governor of the state for inclusion, if the governor shall so elect, of the amount
of such deficiency in the budget to be submitted to the next session of the

Legislature for appropriation to the water development authority to be pledged

for payment of such bonds: Provided, That the Legislature shall not be
required to make any appropriations so requested, and the amount of such
deficiencies shall not constitute a debt or liability of the state.

(i) Neither the officers or board members of the water development author-
ity, nor any person executing the infrastructure revenue bonds, shall be liable
personally on the bonds or be subject to any personal liability or accountability
by reason of the issuance thereof. (1998, c. 180.)

§ 31-15A-17a. Infrastructure revenue bonds payable from
A. James Manchin fund.

Notwithstanding any other provision of this code to the contrary, the water
development authority may issue, in accordance with the provisions of section
seventeen [§ 31-15A-17] of this article, infrastructure revenue bonds payable
from the A. James Manchin fund created by section six [§ 17-24-6], article
twenty-four, chapter seventeen of this code and such other sources as may be
legally pledged for such purposes other than the West Virginia infrastructure
revenue debt service fund created by section seventeen of this article. (2003, c.

251.)

Effective dates. — Acts 2003, c¢. 251, pro-
vided that the act take effect June 6, 2003.

§ 31-15A-18. Trustee for holders of infrastructure revenue
bonds; contents of trust agreement.

(a) Any infrastructure revenue bonds issued by the water development
authority under this article shall be secured by a trust agreement between the
water development authority and a corporate trustee, which trustee may be
any trust company or banking institution having the powers of a trust
company within this state.

(b) Any trust agreement may pledge or assign the infrastructure revenue
debt service fund. Any trust agreement or any resolution providing for the
issuance of such bonds may contain such provisions for protecting and
enforcing the rights and remedies of the bondholders or noteholders as are
reasonable and proper and not in violation of law, including the provisions
contained in section seventeen [§ 31-15A-17] of this article, and covenants
setting forth the duties of the water development authority in respect to the
payment of the principal of and interest, charges and fees on loans made to, or
bond purchases from. governmental agencies from the proceeds of the bonds,
and the custody, safeguarding and application of all moneys. Any banking
institution or irust company incorporated under the laws of this state which
may act as depository of the proceeds of bonds or of the infrastructure debt
service fund shall furnish such indemnifying bonds or pledge securities as are
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required by the water development authority. The trust agreement may set
forth the rights and remedies of the bondholders and noteholders and of the
trustee and may restrict individual rights of action by bondholders and
noteholders as customarily provided in trust agreements or trust indentures
securing similar bonds and notes. The trust agreement may contain such other
provisions as the water development authority deems reasonable and proper
for the security of the bondholders or noteholders. All expenses incurred in
carrying out the provisions of any such trust agreement may be treated as part
of the cast of the construction, renovation, repair, improvement or acquisition
of a project or infrastructure project. (1998, c. 180.)

§ 31-15A-19. Legal remedies of infrastructure revenue
bondholders or noteholders and trustees.

Any holder of infrastructure revenue bonds issued pursuant to this article
and the trustee under any trust agreement, except to the extent the rights
given by this article may be restricted by the applicable resolution or trust
agreement, may by civil action, mandamus or other proceedings protect and
enforce any rights granted under the laws of this state or granted under this
article, by the trust agreement or by the resolution in the issuance of the
bonds, and may enforce and compel the performance of all duties required by
this article, pursuant to the trust agreement or resolution, to be performed by
the water development authority or any officer thereof. (1998, c¢. 180.)

§ 31-15A-20. Infrastructure revenue bonds lawful invest-
ments.

All infrastructure revenue bonds issued pursuant to this article shall be
lawful investments for banking institutions, societies for savings, building and
loan associations, savings and loan associations, deposit guarantee associa-
tions, trust companies, and insurance companies, including domestic for life
and domestic not for life insurance companies. (1998, c. 180.)

§ 31-15A-21. Purchase and cancellation of infrastructure
revenue bonds.

(a) The water development authority, subject to such agreements with
noteholders or bondholders as may then exist, shall have the power, from any
funds available therefor, to purchase or redeem infrastructure revenue bonds
of the water development authority.

(b) If the infrastructure revenue bonds are then redeemable, the price of the
purchase shall not exceed the redemption price then applicable, plus accrued
Interest to the next interest payment date thereon. If the infrastructure
revenue bonds are not then redeemable, the price of the purchase shall not
exceed the redemption price applicable on the first date after the purchase
upon which the bonds become subject to redemption, plus accrued interest to

ﬂll;gh)date. Upon purchase or redemption, the bonds shall be canceled. (1998, c.
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§ 31-15A-22. Refunding revenue bonds.

Any infrastructure revenue bonds issued pursuant to the provisions of this
article and at any time outstanding may at any time and from time to time be
refunded by the water development authority by the issuance of its refunding
revenue bonds in an amount it deems necessary to refund the principal of the
bonds to be refunded, together with any unpaid interest thereon, to provide
additional funds for the water development authority to accomplish the
purpose of this article, and to pay any premiums and commissions necessary to
be paid in connection therewith. Any refuncing may be effected whether the
infrastructure revenue bonds to be refunded shall have then matured or shall
thereafter mature: Provided, That the holders of any infrastructure revenue
bonds so to be refunded shall not be compelled without their consent to
surrender their infrastructure revenue bonds for payment or exchange prior to
the date on which they are payable or, if they are called for redemption, prior
to the date on which they are by their terms subject to redemption. Any
refunding revenue bonds issued pursuant to this article shall be payable from
the West Virginia infrastructure revenue debt service fund, and shall be
subject to the provisions contained in section seventeen [§ 31-15A-17] of this
article, and shall be secured in accordance with the provisions of sections
seventeen and eighteen [§ 31-15A-18] of this article. (1998, ¢. 180.)

§ 31-15A-23. Infrastructure revenue bonds not debt of
state, county, municipality or any political
subdivision.

Infrastructure revenue bonds issued pursuant to the provisions of this
article shall not constitute a debt or a pledge of the faith and credit or taxing
power of this state or of any county, municipality or any other political
subdivision of this state. The holders or owners thereof shall have no right to
have taxes levied by the Legislature or the taxing authority of any county,
municipality or any other political subdivision of this state for the payment of
the principal thereof or interest thereon. The bonds shall be payable solely
from the revenues and funds pledged for their payment as authorized by this
article. All such bonds shall contain on the face thereof a statement to the effect
that the bonds, as to both principal and interest, are not debts of the state or
any county, municipality or political subdivision thereof, but are payable solely
from revenues and funds pledged for their payment. (1998, c. 180.)

§ 31-15A-24. Infrastructure revenue bonds exempt from
taxation.

The exercise of the powers granted to the water development authority by
this article will be in all respects for the benefit of the people of the state, for
the improvement of their health, safety, convenience and welfare and for the
enhancement of their residential, agricultural, recreational, economic, com-
mercial and industrial opportunities and is for a public purpose. As the
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INFRASTRUCTURE BONDS § 31-158-2
construction, acquisition, repair or renovation of projects or infrastructure
projects will constitute the performance of essential governmental functions,
the water development authority shall not be required to pay any taxes or
assessments upon any project or upon any property acquired or used by the
water development authority or upon the income therefrom. The infrastruc-
ture revenue bonds and all interest and income thereon shall be exempt from
all taxation by this state, or any county, municipality, political subdivision or
agency thereof, except estate taxes. (1998, ¢. 180.)

ARTICLE 15B.
INFRASTRUCTURE BONDS.

Sec. Sec.

31-15B-1. Definitions. to directors or officers; transac-

31-15B-2. Infrastructure general obligation tions between the council and
bonds; amount; when may is- West Virginia water develop-
sue. ment authority and directors or

31-15B-3. Creation of debt service fund; dis- officers having certain interests
bursements to pay debt service in such transactions.
on infrastructure general obli- 31-15B-8. Infrastructure bonds lawful invest-
gation bonds. ments.

31-15B-4. Infrastructure general obligation 31-15B-9. Refunding bonds.
debt service fund; sources used 31-15B-10. Termination or dissolution.
to pay bonds and interest; in- 31-15B-11. Treasurer to determine financial
vestment of remainder. advisor.

31-15B-5. Covenants of state. 31-15B-12. Governor to determine bond coun-

31-15B-6. Sale by governor; minimum price. sel.

31-15B-7. Prohibition on funds inuring to the  31-15B-13. Approval and payment of all neces-
benefit of or being distributable Sary expenses.

§ 31-15B-1. Definitions.

For purposes of this article and article fifteen-a [§§ 31-15A-1 et seq.] of this
chapter:

(a) “Council” means the West Virginia infrastructure and jobs development
council created in section three [§ 31-15A-3], article fifteen-a of this chapter;

{(b) “Infrastructure amendment” means the amendment to the constitution
of this state entitled “infrastructure amendment” as approved by referendum
in the month of November, one thousand nine hundred ninety-four;

(¢) “Infrastructure general obligation bond” means any bond or bonds issued
by the state pursuant to section two (§ 31-15B-2] of this article;

(d) “Water development authority” means the West Virginia water develop-
ment authority established under article one [§§ 22C-1-1 et seq.], chapter
twenty-two-c of this code, or any successor to all or any substantial part of its
powers and duties. (1995, c. 130.)

§ 31-15B-2. Infrastructure general obligation bonds;
amount; when may issue.

. Bonds of the state of West Virginia, under authority of the infrastructure
lmprovement amendment of 1994, of the par value not to exceed in the
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the president snnounced thet 81l persons noldtnz in or omning or having eny interest in !
property in sueh proposed publie sorvice dietrict desiring to be hesrd for or sgainet the
erestion of seid districk would be hesrd end ell eueh interested perdons desiring o de hnrq

1 rEuntty. . .
vere ﬁ:"&my 8:2' thon'mrthor disocussed the crestion of seld public serviece distriet, |
whereuvpon Meleolm B. Louden introduced snd csused to be resd & proposed resclution end ol-dcl'.l
miisleds .

A RESOLUTION AND ORDER creatlag Lubeok . .

pPublie Service Distriet in Wood County, West Vir nis," r
and moved thad ell rules otherwise requiring deferred consideretion or ssversl reedings be
suspended and seld prqposed resolution snd order be sdapted, Ouy M. Kinchelo® seconded the .
motion and after 4ue consideretion the President put the qusstion on the motion snd the roll
being called, she folloving voted: . :

Aye: WNarry €. Wieely

Quy K. Kineheloe
Naleolm B. louden
Ney: NOWE
Wnereupon the President declsred the wotion duly carried end seid regolution end order
duly sdopted, Meleolm B. Louden introduced end esused to be resd & proposed resclution end
erder, entitledt )
A .RESOLUTION AND ORIER eppointing members te -
the publie servios bosrd of the Lubeck Pudblic Ssrvice District. !
and woved thas 211 rules otherwise requiring deferred consideration or seversl resdings be
suspended and seid proposed resclution snd order be sdopted., Ouy M. Kinohelos esoonded the
motion and after dus gonsiderstion the Presideant put the question on the motion snd ths roll
being oslled, she folloving votedt

Ayes Harry C. Wieely

Guy K. Kinehelos
Maloolm B, Louden

C e o= a

-

Ney:r NMEB - '

V'b!ﬂllpﬂ the President declsred the motion duly oarried end ssid resolution end order
duly edopted, . . i
On motien snd vote she meesting adjourned, :
s/ Harry C. Nicely "

R President : .

Attends 1 '
L. C. White 3
Clersx v
A RESOLUTION AND ORDER CREATING !
LUBBCK PUBLIC SERVICE DISTRICT IN §

WOOD COUMTY, VEST VIRGINIA : ,
d WHEREAS, the County Court of Wood County, West Virginis, did herstofore by s resolution
snd order edopted December 19, 1957, fix s dste for » public hesring on the crestion of the .
propossd Lubesk Publis Service Distriot snd in snd by seid resolution snd order provide thet

all persons residing in or owning or having sny interest in property in the proposed pudblle
service distriet might eppesr bo?oro the County Court st this meeting snd haw the oppor- b
tunity to be heerd for end sgeinst the orestion of seid districk; and, d

WHEREAS, notise of this heering wes duly ?inn in the menner praovided snd required by
seid resolution end order end by Article 13 of Chapter 16 of the West Virginis Code, and sli*
interested persons have been afforded sn opportunity of being heard for snd sgeinst the 4
ereation of seid distriot, but no vritten protest hes besn filed by the requisite number of P
qualified voters registered snd residing within seid proposed public service dlestrict and !
s81d County Court has given due considerstion to all metters for which such hesring was ﬁ
offoreds and,

VHEREAS, {6 15 now deemed desirsdle by ssid County Court to adopt s resolution end order:
eresting ssid dlstries; K

NOM, THEREPORE, Be IS and 1I¢ Is Hereby Resolved end Ordered by the County Court of Wood ,
Oownty, ::ot Ilr D’:':.' (1) r:nouu

gie % . & public service district within Wood County, Wests Virginis, {s heredy
orented, and eeid distriet shell heve the following boundsries: 4 ret [

. Beginning at the Ohio River spproximstely one-half mile up streem from alsnmm.nh

Islend ot » point hewing & letitude of M. 39° 15¢ S8 and .#m tsude of W, 81° 35 oo'.f
tr v -xthonoz South 1.4 miles to a point hsving & latituds of W, 3 lﬁ' A" ond o 8 1tude of;

W, 81° 35t 00°, thence Weat 1,7) miles %0 & point heving s lstitude of B, )9 "11' 24°
snd 8 longitude of. W, 81° 36¢ 58, thence 8. 37° 00' 00" W, 2,9 miles to & point having »

1stitude of W. 399 12t h3" end lolon,liudo of ¥, 81° 34+ §3%, thonso st 1.80 miles o

point heving & lasitpde of N, 39° 12V 43" end » 1ongltudo of ¥, 81° k0! SS", shence to
. ;23 mo.linrlz‘.‘“ rog' gg: :i'oiz'rs :.1':;0 “1.: po n: h"mtn: htu:« of W, 39° 13

. ong [ » o® along snd with Ohio River spproximatel

8.05 miles to $he begiming. ’ " PP 7

- Containing generslly the commmities of Marrtown, Lubeck, Blennerhessest Helights snd

Weshington togthor with oontiguous arees, All vwithin the magteterisl district of :

» Ludeok, Wood County, Stete of West Virginis, es shown nc:n ® map prepered Jo Re Nilem,

Ine., Consulting hstmou. 1214 Hysrs Avenue, Dunber, Wess Virginis, November 1957.
%. Thes sald pudblio’ servias distriet so crested shall have the neme end eorpont" .
tisle: ok Publis Serviee Distriot®, end shell esonstisuts o pudblic corporation and |
polisiesl subdivigion of the Stete of West Virginis having 81l of the rights snd powers con- °
ferred on pudlio eerviecs Bistricts by the lawve of the Steke of Wess Virginis, snd psrticulsrly .
Arno;: :jl of c?h::‘:b? of the West Virginie Cods. v \

ction 3, County Court of Wood County, West Virginis, has determined that tiw
tonifﬁ?‘?ﬂ&ln Wood County, West Virginis, having the horﬂ.ng sbove deseribed boundsries, |
‘—'1 b

&



10V . U’ DERS--Wood County Cot } West Virginia

[

JANUGARY Term, FIFTEENTH Day JANUVARY 19 8
THURSDAY,_JANUARY_30¢hy—1958— — —

1s 8o situsted that tie construction or acquisition by purchsse or otherwise end the main- ;
tensnce, operstion, improvement and extension of properties supplying both water snd sewage
services within such territory by ssld.public service district will be conducive to the pre-
servation of public health, comfort snd convenience of such sres,

ADOPTED BY THE COWNTY COURT Jsn. 30, 1958.

s/ Harry C. Nicely,
President
Attoat:
L. C. White
Clerk

A RESOLUTION AND ORDER APPOINTING

MEMBERS TO THE PUBLIC SERVICE BOARD

OF THE LUBECK PUBLIC SERVICE DISTRICT.

WHEREAS, the County Court of Wood County, Weat Virginie, did heretofore by resolution
snd order sdopted Jen. 30, 1958, create the Lubeck Public Service District; end,

WHEREAS, under the provisions of Article 13A of Chapter 16 of tho West Virginis Cods
the powers of seid public aervice district shall be vested in and exercised by a public
service boerd; and, .

WHEREAS, since there is no city, incorporated town or other municipsl corporstion in-
cluded within ssid district, it 1s provided by ssid Article 13A of Chspter 16 of the West
Virginis Code that this County Court shall appoint three members of said board, who shsll
be persons residing within the district:

NOW, THEREFOR Be It end It Is Hereby Resolved and Ordered by the County Court of Wood
County, VesT VITgin a, as follows:

’ eotion 1. / That the County Court of Wood County, West Virginia, hereby finds snd
determIned that David T, Gorrell,’Paul Fo Somerville snd’Stafford J. McQuillin, sre persons
residing within the Lubeck Public Service District, snd the sforessid persons are hereby
appointed es members of the public service board of ssid district and their respective terms
of office shall be es follows: .

Devid T, Gorrell for a term of aix years from the first dey of the month in which this
resolution and order is sdopted; _ .

Paul F. Somerville for a term of four years from the first dey of the month in ‘which
this resolution and order is adopted; end, _

Stafford J. McQuillin for a term of two years from the first dey of the month in which
this resolution apd order is adopted.

Section 2., The saforesaid persons shell meet es soon as precticsble, at the office of the
Clerk of #s81d County Court and shsll quslify by taking an oath of office, and thereafter said
appolntees constituting the initiel public service boerd of the Lubeck Public Service Dls-

trict shsll meet and orgenize in compllence with the provisions of Article 13A of Chapter 16
of the West Virginis Code, .

ADOPTED BY THE COWTY COURT JAN. 30, 1958.
s/ Harry C. Nicely

President
Attest:
L. C, White
Clerk
STATE OF WEST VIRGINIA;
as
County of Wood ) )

I, L. Co White, hereby oertifz thet I am the duly qualified and scting Clerk of the
County Court of Wood County, West Virginis, and that the foregoing constitutes s true, com-
plete and correct transcript of the proceedings of said County Court s had under dete of
Jen, 30, 1958, and resolutions and orders then sdopted relsting to the crestion of Lubeck
::bti: fervleo Distriot, sand appointment of members to the public service bosrd of said

stricve.

IN WITNESS WHEREOF, I hsve hersunto affixed my ofricial signeture and seal of said

Court et Perkersburg, West Virglnia, this 30 January, 1958,

8/ L. C. White

(SEAL) County Court Clerk
L
A And there sppearing no further business to claim the attention of this Court, it is,
hareby ordered that this Court do now adjourn to meet in regulsr session on Saturdsy, the lst
dey of Februsry, 1950, st 9:30 o'clock A. M.
- . 'E;/[‘:&L (K74 o Leet-4f

o President oo




STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

”

I, H. K. Smith, Clerk of the County Commission is and for the County of Wood and State of West Virginla, baving a Seal, and the | |
Olficer ia whose custody. the files, books and records of said Office are required by laws of sald Siste to be kept, do hereby certify-that

the stiached and foregolng writing is a (ull, true 8nd complete lnuenpt"nﬁ copy of __Q:d_e_r_Dand_.Iannaxy_M 58
.L__.___Lub_e.c.ls_l’_ubN RE; lz.s_ie_m;_e_ﬂiatrict .

umumeapmndwdlnmynumrmln_ozg_ﬁl_'&gl& 28 . . Paniﬂ__;.
IN WITNESS WHEREOF, | luv; heceunto set my hand and the Seal of sald Office, at the Clty. of Parkersburg, County. ol
Wood snd State of West Vieginla, this the __Z4th  dwyor __April 1986
S L H. K. SMITH .
.Ul CLERK WOOD COUNTY COMMISSION

()

eputy

By:



Officials of Lubeck Public Service District were
present at the meeting of the Commission and again discussed with
the Commission the need for public water service in a substantial
area of Wood County roughly described as the Lost Pavement,
Missouri Run, Hope Hill, Homewood Road, Woodyard Creek Road
areas, collectively referred to as the additional area. The
Commission, having been previously contacted by residents of the
area and having made certain investigations into the need for
safe, potable and dependable water in the additional area and
having been advised that Lubeck Public Service District 1is
commencing an expansion of its water facilities and can provide
expanded water service, has determined that there is an urgent
need for public water service in said additional area, that
Lubeck Public Service District is able to provide that service,
and that the district should be enlarged to include this
additional area.

The Commission, on its own motion, does hereby propose
that Lubeck Public Service District be enlarged to include the
Lost Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard
Creek Road areas, more particularly described as follows:

BEGINNING at a point in the present southerly boundary
of Lubeck Public Service District having a latitude of
N. 39° 12' 43" and having a longitude of W. 81° 40°'
55'"; thence in a southeasterly direction approximately
2.3 miles to a point having a latitude of N. 39° 11°
13" and having a longitude of W, 81° 39' 07"; thence in
an easterly direction approximately 4.6 miles to a
point having a latitude of N. 39° 11' 13" and having a

longitude of W. 81° 33' 07"; thence in a mnortherly
direction approximately 2.5 miles to a point having a



latitude of N. 39° 13' 25" and having a longitude of
W. 81° 33' 07"; thence in a northwesterly direction
approximately 2.15 miles to a point in the present
boundary of Lubeck Public Service District having a
latitude of N. 39° 14' 24" and a longitude of W. 81°
35'; thence with the present boundary line of Lubeck
Public Service District the following three courses:
W. approximately 1.73 miles to a point having a
latitude of N, 39° 14' 24" and a longitude of W. 81°
36' 58"; thence southwest approximately 2.9 miles to a
point having a latitude of N. 39° 12' 43" and a
longitude of W, 81° 38' 58"; thence W. approximately

1,80 miles to the place of beginning.

It is ordered that a public hearing to consider the
enlargement of Lubeck Public Service District to include the
aforesaid area be held in the Judicial Annex Building of Wood
County in the City of Parkersburg, West Virginia, on the 7th day
of July, 1988, at 7:00 o'clock P. M., that notice of said hearing
be published in The Parkersburg News as a Class I legal
advertisement not less than 10 days before the date of the
hearing and that notices be posted in at least five conspicuous

places in said additional area not less than 10 days before the

date of the hearing.

Entered this 16th day of June, 1988.

S A

issioner -
/ {-W
k/////Commlss1oner




) 7////8’5’

JULY 11, 1988 5/7(5Z

IN THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINIA

IN RE: THE COUNTY COMMISSION OF WOOD COUNTY APPROVED THE
ENLARGEMENT OF THE LUBECK PUBLIC SERVICE DISTRICT.

ORDER

The County Commission of Wood County, on this date, approved the
enlargement of the Lubeck Public Service District upon a motion made by
Lewis E. Guinn, seconded by Steven A. Grimm and made unanimous by Holmes R.
Shaver. This action is pursuant to the Public Hearing held on Thursday,
July 7, 1988, at 7:00 P.M. after béing duly advertised in accordance with
! Article 13-A, Chapter 16 of the West Virginia Code.

Attached to this Order is a Resolution and affidavits of notice and
posting within the area to be annexed, and should be made a part thereof.

Approved:

COUNTY COMMISSION OF WOOD COUNTY

Lo —

R. Shaver, President

E G

Guinn, Commissioner

rE .
BB
bl

teven A, Grimm, Commissioner




A RESOLUTION AND ORDER ENLARGING
LUBECK PUBLIC SERVICE DISTRICT IN WOOD COUNTY, WEST VIRGINIA

WHEREAS, the Wood County Commission did heretofore by
order entered on June 16, 1988, fix the 7th day of July, 1988, as
a date for a public hearing on the enlargement of Lubeck Public
Service District, and notice of said hearing was published and
posted as required by Article 13-A, Chapter 16 of the West
Virginia Code, and in said notice it was provided that all
persons residing 1in, or owning, or having any interest in
property in the areas propo;ed to be included might appeaf at the
time and place of said meeting and be heard for and against said

enlargement, and

WHEREAS, the Wood County Commission proceeded to hold
said public hearing on the 7th day of July, 1988, at 7:00 o'clock
P. M., at which hearing in excess of 175 persons were present,
and the Commission receiving neither written protest nor oral
protest to said enlargement, and all of the persons present

unanimously favoring said enlargement,

NOW THEREFORE BE 1IT RESOLVED AND ORDERED that the
affidavit of The Parkersburg News of the publication of the
notice of public hearing, together with the affidavit of James M.
Cox as to the posting within the areas to be included within

Lubeck Public Service District, be and the same are hereby filed.

BE IT FURTHER RESOLVED AND ORDERED that it is neces-

sary, feasible and proper to enlarge Lubeck Public Service



District to includé areas commonly known as Lost Pavement,
Missouri Run, Hope Hill, Homewood Road, and Woodyard Creek Road
areas, located in Wood County, West Virginia, to provide public
water service to those areas, which areas are collectively

described as follows:

BEGINNING at a point in the present southerly boundary
of Lubeck Public Service District having a latitude of
N. 39° 12' 43" and having a longitude of W. 81° 40'
55'"; thence in a southeasterly direction approximately
2.3 miles to a point having a latitude of N. 39° 11'
13" and having a longitude of W. 81° 39' 07'"; thence in
an easterly direction approximately 4.6 miles to a
point having a latitude of N. 39° 11' 13" and having a
longitude of W. 81° 33' 07"; thence in a northerly
direction approximately 2.5 miles to a point having a
latitude of N. 39° 13' 25" and having a longitude of W.
81° 33' 07"; thence in a northwesterly direction
approximately 2.15 miles to a point in the present
boundary of Lubeck Public Service District having a
latitude of N. 39° 14' 24" and a longitude of W. 81°
35'; thence with the present boundary line of Lubeck
Public Service District the following three courses:
W. approximately 1.73 miles to a point having a lati-
tude of N. 39° 14' 24" and a longitude of W, 81° 36'
58"; thence southwest approximately 2.9 miles to a
point having a latitude of N. 39° 12' 43" and a longi-
tude of W. 81° 38' 58"; thence W. approximately 1.80
miles to the place of beginning.

IT IS FURTHER ORDERED that from and after the date of
the entry of this Order said additional area shall be a part of

Lubeck Public Service District.

The Wood County Commission does further find and ORDER
that the enlargement, maintenance, operation, improvement and

extension of public service properties by said Public Service



District will be conducive to the preservation of public health,

comfort and convenience of such areas.

BE IT FURTHER ORDERED that within ten (10) days after
the entry of this Order a certified copy thereof be filed for
review and approval with the Public Service Commission of West
Virginia as required by Article 13-A, Chapter 16, of the West

Virginia Code.

Entered this llth-day of July, 1988.

: ; “  Commissioner

——

lssioner

A Lo

Commissioner
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STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

I, James M. Cox, Manager of Lubeck Public Service
District, upon my oath say that on June QéiT 1988, I caused to be
posted copies of the attached notice in six conspicuous places
throughout the area to be annexed, commonly known as Lost
Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard Creek
Road areas, located in Wood County, West Virginia, at the
following locations:

1. ~0.2 Mie e Homewees Bo, Fern Lugecic = Lacky Becryces [eercrry

2. ~ 625 Mie_op Locy favemenr Po. Fern Brute 22 0g Ginoe En
o ~ 0.6 Mk en “oh‘ Hlu_ Ro. Frn rvre 32 co Gigen Lo =M Harry fé«-f’m‘rv,

E
. ~Intersecypn OF Reuwtcs "*'/114 //0.

3
4
5. Pr Tde Oup Wicuiame Scdoor 0n Em‘w_f 38
6

. ~IrNTERS exren ¢F C&h\@ 13 £ q/g.

H
Dated this S day of June, 1988.

James M., Cox

Taken, subscribed and sworn to before the undersigned

authority this ;2¢; /day of June, 1988.
My commission expires: - f’ ?/

Notary ic.
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.. 81 the aforesald time:and ond e
§_and sainst seid cnlammx.;rlo\-'fht .

NOTICE OF PUSLIC HEARING

TO ENLARGE LUBECK PUBLIC SERVICE

. DISTRICT TO INCLUDE THE LOST

PAVEMENT, MISSOURI RUN, HOPE HILL,
HOMEWOOD ROAD AND WOODYARD CREEK

ROAD AREAS

Nolice Is given inat the Weod County Commis-

sien hes fixed the 7th dey of July, 1988, &t 7:0

o'clock P. M. 8t the Judicial Annex sviling ‘of -

Weod County in the City of Parkersburg. west
:_ Virginia, as the time ond place for 8 public
hescing %o consider the enlergement of Lubeck
Poblic  Service District 1o _include the aredd
commonly knewn as Lost Pavement, Missour!
Rvn, Hope Hill, Homewood Roed, Woodysrd
Creex Road press, cated in Wood County, Wes!
Virginis, to previde public water service to those
sress, which sreas are cotlectively described as

follow: .

" BEGINNING ot 2 point In the present
sovtherly boundery of Lubeck Public Serv-
ice Disirict having 8 tatitude of W, 3® 17
4" and having 8 longitude of W. 810 &'
$5": thence In a soviheasterly direction
approximately 2.3 mites 10 & point having 8
tetitude of N. 390 11' 13" and having @
fongitude of W. 619 29' 07" thence In an
xnwly direction spproximaetely 4.6 miles

s point having a latitude of N. ¢ 1V 1"
ond having & longitude of W. 010 33' 67*;
thence in 8 northerly direction approxi-
mately 2.5 mlles 1o 8 point having {atitvoe
of N. 39* 13' 25" and having a longitude of
W. 610 33 O7"; thence In 8 northwesterly

. direction approximately 2:15 miles to »
point in the present béundary of Lubeck
Public Service District having & jatitude of
N. 77 14' 34" and 8 longitude of W. 81 35°;
thence with the present boundary line of
Lubeck Public Service District the following
three courses: W. approximately 1.7 miies
to 8 point Asving & pmwe of N.39® 14' 4"
ond & longltuce of 'W. 810 3’ S¥''; thence
southwes! approximately 2.9 miles 1o 2
point having a Jatitude of N. 3¢ 12" 43" and
3 longitude of W. 810 X0’ s8''; thence W.
approximately 1.80 miles 1o the place of
beginning. e _“.';, X
All persons residing in, .or-owoIng, xof,

any interest In property-in sdigareen

W er i. . Jamie Six, Clerk © .
Wood County Commission

e i ;-

MARCIA MOORE

being first duly sworn. says that the
nOotice of public hearing----7th day of

...................................................................
............................

........................................................................................ newspaper published
in the City of Parkersburg, Wood County, West Virginia u:d posted
one

at the front door of the Court House for

f  aersburg Printing Co. - 6/71



NOTICE OF PUBLIC HEARING
TO ENLARGE LUBECK PUBLIC SERVICE DISTRICT
TO INCLUDE THE LOST PAVEMENT, MISSOURI RUN,
HOPE HILL, HOMEWOOD ROAD AND WOODYARD CREEK ROAD AREAS

Notice is given that the Wood County Commission has fixed the 7th
day of July, 1988, at 7:00 o'clock P. M. at the Judicial Annex
Building of Wood County in the City of Parkersburg, West Virginia, as
the time and place for a public hearing to consider the enlargement of
Lubeck Public Service District to include the areas commonly known as
Lost Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard Creek
Road areas, located in Wood County, West Virginia, to provide public
water service to those areas, which areas are collectively described

as follows:

BEGINNING at a point in the present southerly boundary of
Lubeck Public Service District having a latitude of N. 39°
12" 43" and having a longitude of W. 81° 40' 55'"; thence in
a southeasterly direction approximately 2.3 miles to a
point havin a latitude of N. 39° 11' 13" and having a
longitude o 81° 39' 07"; thence in an easterly direc-
tion approxxmately 4.6 miles to a point having a latitude
of N. 39° 11' 13" and having a longitude of W. 81° 33' 07";
thence in a northerly direction approximately 2.5 miles to
a point having a latitude of N. 39° 13' 25" and having a
longitude of W. 81° 33' 07"; thence in a northwesterly
direction approximately 2.15 miles to a point in the
present boundary of Lubeck Public Service District having a
latitude of N. 39° 14' 24" and a longitude of W. 81° 35';
thence with the present boundary line of Lubeck Public
Service District the following three courses: W. approxi-
mately 1.73 miles “to a point having a latitude cf N. 39°
14" 24" and a longitude of W. 81° 36' 58'; thence southwest
approximately 2.9 miles to a point having a latitude of N.
39° 12' 43" and a longitude of W. 81° 38' 58"; thence W.
approximately 1.80 miles to the place of beginning.

All persons residing in, or owning, or having any interest in
property in said areas may appear at the aforesaid time and place and
be heard for and against said enlargement.

Jamie Six, Clerk
Wood County Commission



)
STATE OF WEST VIRGINIA, '
COUNTY OF WOOD, TO-WIT:

I, JAMIE SIX, Clerk of the County Commission in and for the Countv of Wood and State of West Virginia, having a Scal, and the
Officer in whose custody the files, books and records of said Office are required by suws of said State to be kept, do hereby certify that
the attached and foregoing writing is a full, true and complete transcript and copy of
IN RE: THE COUNTY COMMISSION OF WOOD COUNTY APPROVED THE ENLARGEMENT OF THE LUBECK PUBLIC

SERVICE DISTRICT

as the same appears of record in my said Office in COURT ORDER BOOK NO. 51 , Page 72
IN WITNESS WHEREOF, | have hereunto set my hand and the Seal of said Office, at the City of Parkersburg, County of
Wood and State of West Virginia, this the ___ Oth day of February ,1990
JAMIE SIX
CLERK WOOD e@mr COMMISSION,
By: . I a—uﬂoxz’/ CJZ&W

Deputy
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ENTERED PUBLIC SERVICE COMMISSION

g OF WEST VIRGINIA FIN A L
08, Page .. CHARLESTON -

Entered: (Qctober 5, 1988
/0 -15-6&

CASE NO. 88-404-W-PC

WOOD COUNTY COMMISSION,

Parkersburg, Wood County.
Petition for permission to enlarge boundaries
of Lubeck Public Service District.

RECOMMENDED DECISION

On June 16, 1988, the Wood County Commission adopted an order to
enlarge the boundaries of Lubeck Public Service District to include areas
commonly known as Lost Pavement, Missouri Rumn, Hope Hill, Homewood Road,
and Woodyard Creek Road, all of which are located in Wood County. The
purpose of this expansion of the Lubeck Public Service District boundaries
was to ultimately provide water service to those areas as a part of a
future project to be undertaken by that District,

In accordance with the provisions of West Virginia Code §16~13A—2,
the order of the Wood County Commission was submitted for the Commission's
consideration and approval. In accordance with the provisions of that
statute, the Public Service Commission is required to conduct a public
hearing in the affected County prior to entering a decision which either
approves, modifies or disapproves the proposed Public Service District
boundary modifications.

By Order entered on August 3, 1988 hearings in these matters were
scheduled to commence in the Judge s Chambers City Building, 2nd and
Avery Streets, Parkersburg, West Virginia, on Tuesday, September 13, 1988,
beginning at 10:00 a.m., EDST. The purpose of this hearing was to receive
public testimony and to receive additional evidence to determine if the
order of the Wood County Commission is in the public interest.

The August 3, 1988 Order required the Wood County Commission to
publish a copy of the Commission's Order once in a newspaper, duly qual-
ified by the Secretary of State, published and of general circulation in
Wood County. On August 30, 1988, the Wood County Commission submitted an
affidavit of publication verifying that the required public notice was
provided by publication on August 19, 1988 in The Parkersburg News, a
newspaper published and of general circulation in Wood County.

The hearing commenced as scheduled. The Wood County Commission and
the Lubeck Public Service District were represented by Lawrence M.
Ronning, and the Commission's Staff was represented by Ann Rodak of the
Legal Division.

PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

- cu” -




DISCUSSION

The hearing was well attended by members of the public. The 53
persons in attendance signed a sheet which noted their attendance and
indicated whether they were in protest or in support of the proposed
boundary expansion. All persons in attendance indicated that they sup-
ported the project, except two persons who did not indicate whether they
either supported or protested the described boundary expansion.

The Lubeck Public Service District and the Wood County Commission
first made statements on the record describing the rationale behind the
proposed boundary expansion. Staff then went on record to voice its
support for the proposed boundary expansion. Thereafter, members of the
public were provided the opportunity to appear and make statements on the
record either in support of or against the proposed boundary expansion.

James Cox, the District Manager for Lubeck Public Service District,
generally described the territories covered by the proposed boundary
expansion and the District's plans for providing water service to those
territories. As shown on the map identified as Exhibit 1, the territories
in question 1lie beyond the municipal boundaries of the City of
Parkersburg, and they are not currently within the boundaries of any
public service district. Both Lubeck Public Service District and Mineral
Wells Public Service District have facilities and territories which are
directly adjacent to the territories included in the proposed expansion.
(Tr., pp. 10-12; Lubeck Exhibit No. 1).

The residents in these territories do not currently have access to a
public water supply, and many must transport bottled water or take other
measures to meet their water supply needs. These customers have
repeatedly approached the City of Parkersburg, Mineral Wells Public
Service District and Lubeck Public Service District in an effort to obtain
public water to these territories, but to date they have been unable to
ggcuge public water from any of the adjacent public utilities. (Tr., pp.

-35).

As described by Mr. Cox, Lubeck Public Service District is currently
unable to extend its facilities by ordinary extensions to serve these
territories, and it must upgrade its facilities and add a new treatment
plant to be able to serve these customers. These residents have peti-
tioned Lubeck Public Service District for water service, and Lubeck is in
the process of performing engineering feasibility studies to determine how
water service can best be extended to these territories. (Tr., pp. 6-10).

The Public Service Commission previously approved an engineering
contract for the performance of feasibility studies to evaluate the growth
and expansion of the Lubeck Public Service District to serve these terri-
tories. (Case No. 88-042-W-PC).

Based upon its initial evaluation, Lubeck Public Service District
believes that it can extend service throughout these territories as part
of a project to upgrade its system and add a new treatment plant to serve
its existing facilities as well as the new territories. The District
hopes to secure available grant money and low interest loans to finance

PUBLIC SERVICE COMMISSION
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the construction of this contemplated project. It is ultimately hoped
that service can be extended to these customers to provide quality service
at reasonable rates. If everything goes according to schedule, Lubeck
Public Service District hopes to submit a proposed project for the Commis-
sion's review and consideration as early as 1989, The Mid-Ohio Valley
Regional Council and the Wood County Commission have evaluated the ability
of both Lubeck Public Service District and Mineral Wells Public Service
District to serve these territories, and they have concluded that the plan
proposed by Lubeck Public Service District provides the most reasonable
alternative for providing much needed water service to these territories.
(Tr., pp. 11, 14-15).

Robert L. Skiles, Chief Utilities Manager for the Public Service
District Division of the Public Service Commission, testified that Staff
had reviewed the proposed boundary expansion and is in support of the
enlargement of Lubeck Public Service District's boundaries. During its
initial review of the filing, Staff was of the opinion that the proposed
boundary expansion should be approved unless Mineral Wells Public Service
District provided evidence that it could provide water service to the
proposed area of expansion in a more feasible manner than the Lubeck
Public Service District. Since Mineral Wells Public Service District had
neither submitted a plan for Staff consideration nor appeared at the
hearing in opposition to the expansion, Staff believed that it was best
for the District to proceed with the expansion of its boundaries and the
development of an acceptable project to serve the territory. The Staff
believed that the District was taking reasonable measures to evaluate
available alternatives for serving the territory, and the approval of the
proposed boundary expansion was seen as the first step in providing safe,
adequatgzand reasonably priced water service to these territories. (Tr.,
pp. 19-22).

Public statements in support of the proposed boundary expansion and
the future development of the public water system in these territories
were provided by Dale Sole, James E. Smith, David Van Kirk and Betty
Bower. All of these customers related the residents' longstanding desire
to obtain public water service to meet the needs of the territory, and the
approval of the boundary expansion was seen as the first significant step
towards securing adequate water service. The residents have been trying
to obtain appropriate water service to this territory for over 15 years,
and the residents had wide spread support for the development of water
service to these territories by Lubeck Public Service District. (Tr., pp.

28-35).

Upon review of all of the above, the Administrative Law Judge is of
the opinion that the July 7, 1988 Order of the Wood County Commission to
enlarge the boundaries of Lubeck Public Service District is reasonable and
appropriate and is consistent with the public interest. Therefore, the
proposed boundary expansion shall be approved by this order. The proposed
enlargement of the Lubeck Public Service District boundaries to include
the territories of Lost Pavement, Missouri Run, Hope Hill, Homewood Road
and Woodyard Creek Road appears to represent the initial step in securing
a much needed public water supply to serve these territories.
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While the residents of these areas are eager to get water service in
this territory as soon as possible, the Administrative Law Judge notes
that the Commission's approval of the described enlargement to Lubeck
Public Service District's boundaries shall in no way constitute prior
approval of any proposed project to serve these territories which is
subsequently submitted by Lubeck Public Service District. When submitted,
such a project would be reviewed on its own merits to insure that the
described service and facilities were properly designed, the project is
supported by adequate financing, rates and charges, and the project is
consistent with the public interest.

Even though a specific project has yet to be submitted and reviewed,
it is reasonable to grant the proposed boundary expansion at this time so
that an acceptable project can be developed by Lubeck Public Service
District as soon as possible to satisfy the public needs throughout these
territories. If, for some reason, the contemplated project does not
proceed to construction in a timely manner, and the approved expansion of
Lubeck Public Service District's boundaries proves to be a hindrance to
the development of alternate public water supplies to serve these
territories, the Wood County Commission and the Public Service Commission
would have to take appropriate steps to subsequently modify Lubeck Public
Service District's boundaries as necessary to promote the development of
alternate water projects.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW

1. The Wood County Commission's order proposes to expand the
boundaries of Lubeck Public Service District to include certain unincor-
porated territories adjacent to Lubeck Public Service District which
currently have no source of water supply. (July 3, 1988 Application and
attachments).

2. Lubeck Public Service District is in the process of evaluating a
proposed project to include the expansion of service into these designated
territories in conjunction with a project to expand the District's capaci-
ty and upgrade its facilities to meet the needs of existing and future
customers. Lubeck Public Service District intends to seek available
funding and file for a certificate of convenience and necessity from the
Commission for such a project as soon as possible, hopefully as early as
1989. (Tr., pp. 1ll, 1l4-15).

3. Based upon preliminary estimates, it is anticipated that Lubeck
Public Service District can provide quality water service at reasonable
rates to these areas, and an appropriate project can be submitted for the
Commission's review and approval. (Tr., pp. 11, 14-15).

4. Mineral Wells Public Service District, which is another water
utility which serves adjacent territories, has not submitted an alternate
proposal for serving the territory in question, and it did not appear in
opposition to the proposed expansion of boundaries by Lubeck Public

Service District. (Tr., pp. 10-12).
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3. The general public in the affected territories supports the

expansion of Lubeck Public Service District's boundaries. (Tr., pp.
28-35).
6. The Staff of the Public Service Commission supported the

proposed boundary expansion, and believed the District was taking reason-
able measures to evaluate available alternatives for serving the territo-

ry. (Tr., pp. 19-22).

CONCLUSION OF LAW

Upon consideration of all of the above, the Administrative Law Judge
is of the opinion that the July 7, 1988 Order of the Wood County Commis-
sion to enlarge the boundaries of Lubeck Public Service District is
reasonable and appropriate and consistent with the public interest. This
approval shall in no manner constitute any prior approval for any project
which 1is subsequently designed to serve these territories, and such a
project, when developed, must be submitted to the Commission and reviewed
on its own merits.

ORDER

IT 1S, THEREFORE, ORDERED that the July 7, 1988 Order of the Wood
County Commission to enlarge the boundaries of Lubeck Public Service
District to include the territories of Lost Pavement, Missouri Run, Hope
Hill, Homewood Road, and Woodyard Creek Road, is hereby approved. Any
project which is subsequently developed to serve this territory shall be
submitted to the Commission for review and approval on its own merits.

The Executive Secretary is hereby ordered to serve a copy of this
order upon the Commission by hand delivery, and upon all parties of record
by United States Certified Mail, return receipt requested.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission within
fifteen (15) days of the date this order is mailed. If exceptions are
filed, the parties filing exceptions shall certify to the Executive
Secretary that all parties of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of
the Commission, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless it is
ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an
Administrative Law Judge's Order by filing an appropriate petition in
writing with the Secretary. No such waiver will be effective until
approved by order of the Commission, nor shall any such waiver operate to
make any Administrative Law Judge's Order or Decision the order of the
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Commission sooner than five (5) days after approval of such waiver by the

Commission.
Letot 7 )l
Robert F. Williams
Administrative Law Judge
RFW: jas

PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

- C-N




ot - S ———— . b - R

e s e Sttt e

- . ORDERS-Wood County Commission, West Viginia - —

; MONDAY, MARCH 17, 1997
) JANUARY Term, TWENTY-SIXTH  Day MARCI 19 97
IN RE: ENLARGEMENT AND RE-ADJUSTMEHT OF THE BOUNDARIES OF LUBECK PUBLIC SERVICE DISTRICT.
ORDFR

This 17th day of March, 1997, came Lubeck Public Serviee Districr and filed with the Clerk of the County
Commissinn af Woed County, Hest Virginia, i{ts Patiction to enlarge and re-adjust the boundacies ol sald Diatrint;
and the sald Clerk presented such Petitiou to said County Commisslon at its rvegular meeting on thin date, which
Petirion {n ordered filed.

The County Commission, having considered the Patirien and the testimony of witnesses In support thereof,
finds that the foacts contained in the Petition are true and that it is necessary, feasihle and proper to erlazqe
the Distric* to {nclude the additonal atrea of 53.9 square miles and to exclude 0.63 square mile to be included
in the Mlieral Wells District Territory; and the County Commission proposes inclusior of 53.9 nquare milea and
exciusion of 0.63 square miles and does £ix the 10th day of April, 1997, at 10:00 n'clock, A. M., st the offlice
of the Wood County Commisrion in the Courthouse at .Third and Market Streats, Parkersburg, Weat Virginia, as the
time and place for a hesrirg on satd Petition and propesal. HNotice shall be published ard posted as requirad
by law.

(SEE PHOTOSTAT BOOK 44N, PAGE 77, FOR ENTER:
COPY OF PETITION, EXUIBIT A AND MAP COUNTY COMHISSION OF WOOD COUNTY
IN 1TS ENTIRETY) ' BY: s/ Jlolmes R. Shaver

Its! Presidert

There appeariné no further business to claim the attention of this Commission, it is heraby ordered that
this Commission, do now adjourn to meet in Regular Session, Thursday, Marzh 20, 1997, at 9:00 o'clock A. M. and
neating in Special Session, Wednesday, March 19, 1997, at 9:00 o'clock A. M., in regard to the preparation of
the Budgetfor Fiscal Year 1997/1998.

WEDNESDAY, MARCH 19, 1997
JANUARY TERM 5 TWENTY-SEVENTH DAY MARCH 1997

At a Special Session of the County Commission, continued and held for the County of Wood, at the Courthouse
thereof, Wednesday, March 19, 1997, Present, llolmes R. Shaver, President of said Commissfon, and David A. Couch
and Robert K. Tebay, Commissiouners.

E
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' STATEOFWEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

1, JAMIE SIX, Clerk of the County Commission in and for the Countv of Wood and State of West Virginia, having a Seal, and the
Officer in whose custody the files, books and records of said Office are required by 1uws of said State to be kept, do hereby certify that

the attached and foregoing writing is a full, true and complete transcript and copy of IN _RE: ENLARGEMENT AND RE-ADJUSTMENT

] ,
OF THE BOUNDARIES OF LUBECK PUBLIC SERVICE DISTRICT

as the same appears of record in my said Office in COURT ORDER BOOK 60 80

, Page
IN WITNESS WHEREOF, 1 have hereunto set my hand and the Seal of said Office, at the City of Parkersburg, County of
)
Wood and State of West Virginia, this the 20th day of MARCH i , 19 37
JAMIE SIX
CLERK W(V) COUNTY Cg}( ION
/7

) Deputy .
)
)
)
)
)



¥ IN RE: A RESOLUTION AND ORDER ENLARGING AND RE-ADJUSTING THE BOUNDARIES OF LUBECK PUBLIC SERVICE DISTRICT
IN WOOD COUNTY, WEST VIRGINIA
WHEREAS, the Wood County Commission did heretofore by order entered on March 17, 1997, fix the 10th day of
April, 1997, as a date for a public hearing on the enlargement and re-adjustment of the boundaries of Lubeck
Public Service District, and notice of said hearing was published and posted as required by Article 13-a,
Ch:pter 16 of the West Virginia Code, and in said notice it was provided that the meeting is open to the public
an

WHEREAS, the Wood County Commission proceeded to hold said public hearing on the 10th day of April, 1997,
at 10:00 o'clock A.M., at which hearing the Commission receiving neither written protest nor oral protest to
said enlargement or boundary re-adjustment, and all persons present favoring said enlargement and re-adjustmentJ

NOW THEREFORE BE IT RESOLVED AND ORDERED that the affidavits of The Parkersburg News and Parkersburg Sentind
of the publication of the notice of public hearing, together with the affidavits of John Kirk as to the posting
within the area to be included within Lubeck Public Service District and the area to be excluded, be and the
same are hereby filed.

BE IT FUTHER RESOLVED AND ORDERED that it will be conducive to the preservation of public health, comfort
and convenience of the area to be included, that Lubeck Public Service District can adequately serve said area,
and that said enlargement is feasible and proper to provide services to the following described area:

BEGINNING at the Ohio River near the head of Newberry IB8land at a point having a Latitude of N. 39° 13' j¢n

and a Longitude of W. 81° 41' 22"; thence along the existing southerly boundary of the Lubeck Public Service
District, S. 32° 28' E. 3,958 feet to a point having a Latitude of N. 39° 12' 43" and a Longitude of W. 81° 39'
07"; thence east 22,583 feet to a point in the westerly line of the Mineral Wells Public SErvice District having
a Latitude of N, 399 11' 13" and a Longitude of W. 819 34' 20"; thence with the boundary of the Mineral Wells
PUblic SErvice District, S.369 44' W. 53,680 feet to a point in the Wood/Jackson County line having a Latitude
of N. 399 04' 08" and a Longitude of W. 81° 41' 08"; thence with the said County line, N. 61¢ 01' W. 19,016
feet to a point at the confluence of Pond Creek and the Ohio River having a Latitude of N. 392 05' 39" and a
Longitude of W. 819 44' 39"; thence with the meanders of the Ohio River approximately 10.8 miles to the place

of beginning, containing 53.90 square miles (34,500 acres).

IT IS FURTHER RESOLVED AND ORDERED that Lubeck Public SErvice District cannotadequately serve the following
area, that it can be adequately served by Mineral Wells Public SErvice District, and that said area be excluded
from Lubeck Public Service District's service area, which area to be excluded is described as follows;

BEGINNING at a point in the easterly boundary the Lubeck Public Service District havipg a Latitude of N.
39° 12' 21" and Longitude of W. 81° 33'15"; thence along the exig;i?guboundar{ of the Lubeck Pug%%? ?gﬁyiee

9

hence
District, W. 6,880 feet to a point having a Latitude of N, 390 1 and a Longitude of W. 81 t
H.ssflg4’feet to a pgint havigg a Latituge of N. 399 11' 13" and a Longitude of West 81° 34' 20"; thence N.

360 44' E. 8,585 feet to the place of beginning, containing 0.63 square miles (405.44 miles).

IT IS FURTHER ORDERED that from and after the date of the entry of this Order said additional area of 52.9
square miles (34,500 acres) shall be a part of Lubeck Public Service District, and that the 0.63 square mile
(405.44 acres) shall be excluded from Lubeck Public Service District's service area.

BE IT FURTHER ORDERED that within ten (10) days after the entry of this Order a certified copy thereof
be filed for review and approval with the Public SErvice Commission of WEst Virginia as required by ARticle
13-A, Chapter 16, of the WEst Virginia Code.

ENTERED this 10th day of April, 1997.

[

8/ Holmes R. Shaver

Holmes R. Shaver, Commissioner President
s/ Robert K, Tebay

Robert K. Tebay, Commissioner

DAvid A. Couch, Commissioner, Absent

Oidor Dot G0
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Entered: Septewber 2, 197

CASE NO. 97-0297-PSWD-PC

WOOD COUNTY COMMISSION
Petition for consent and approval
for enlargement of the boundaries of
the Mineral Wells Public Service District.

CASE NO. 97-0483-PSWD-PC
WOOD COUNTY COMMISSION
Petition for consent and approval to

enlarge and readjust the boundaries
of Lubeck Public Service District.

RECOMMENDED DECISION

Case No. 97-0297-PSWD-~-PC

On March 19, 1997, the Wood County Commission filed a petition seeking
Commission approval for the enlargement of the boundaries of the Mineral
Wells Public Service District. Such enlargement would incorporate areas in
Steele, Slate and Tygart Magisterial Districts of Wood County.

Case No. 97-0483-PSWD-PC

On April 25, 1997, the Wood County Commission filed a petition seeking
Commission approval to enlarge and readjust the boundaries of the Lubeck
Public Service District.

By Order dated June 6, 1997, Case Nos. 97-0483-PSWD-PC and 97-0297-
PSWD-PC were consolidated and referred to the Division of Administrative Law
Judges for a decision to be rendered on or before October 15, 1997.

In Final Joint Memoranda filed in these cases on May 22 and June 3,
1997, Staff Attorney J. Joseph Watkins, Esquire, indicated that, in both
cases, Staff recommended approval of the Wood County Commission’s petitions
and that the matters be set for hearing as required by West Virginia Code
§16-13A-2.

By Order dated July 16, 1997, these matters were set for hearing to be
hgld_in the Court Room, Second Floor, City-County Complex, Parkersburg, West
Virginia, on August 13, 1997. Said order also required that the Wood County

..Commission give notice of the date, time and place of the hearing by

publishing a Notice of Hearing once in a newspaper, duly qualified by the

PUBLIC SERVICE COMMISSION
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Secretary of State, published and of general circulation in Wood County.
The hearing was held as scheduled. The Wood County Commission appeared by
its counsel Ellen Madeglio, Esquire. The Lubeck Public Service District
appeared by its counsel Lawrence Ronning, Esquire. Commission Staff was
represented by Staff Attorney J. Joseph Watkins.

No one appeared at the hearing in protest after proper publication had

been made, as evidenced by the affidavit of publication dated August 4,
1997, which was filed with the Commission on August 11, 1997.

FINDINGS OF FACT

1. In Case No. 97-0297-PSWD-PC, on March 19, 1997, the Wood County
Commission filed a petition seeking Commission approval for the enlargement
of the boundaries of the Mineral Wells Public Service District. {See,
petition) .

2. In Case No. 97-0483-PSWD-PC, on April 25, 1997, the Wood County
Commission filed a petition seeking Commission approval to enlarge and
readjust the boundaries of Lubeck Public Service District. (See, petition).

3. In a Fipal Joint Staff Memorandum filed in these cases on May 22
and June 3, 1997, Staff Attorney J. Joseph Watkins advised that, in both
cases, Staff recommended approval of the Wood County Commission’s petitions.
(See, Final Joint Staff Memorandum filed May 22, 1997 and June 3, 1997).

4. By Order dated July 16, 1997, these matters were set for hearing to
be held in the Court Room, Second Floor, City-County Complex, Parkersburg,
West Virginia, on August 13, 1997. Said Order also required that the Wood
County Commission give notice of the hearing by publishing a Notice of
Hearing once in a newspaper, duly qualified by the Secretary of State,
published and of general circulation in Wood County. (See, Order dated
July 16, 1997).

5. The Wood County Commission published the Notice of Hearing in Wood
County in accordance with the Commission’s requirements. (See, affidavit of
publication filed August 11, 1997).

6. At the hearing held in these cases on August 13, 1997, no one
appeared in protest to the orders of the Wood County Commission. (See,
Tr., p. 5).

CONCLUSION OF LAW

The Administrative Law Judge is of the opinion and finds that, since
the Wood County Commission gave proper notice of the hearing to be held in
these cases, and no one appeared in protest to the petitions at the hearing
held on August 13, 1997, the orders of the Wood County Commission in these
cases can be approved as unprotested.

PUBLIC SERVICE COMMISSION 2
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ORDER

IT IS, THEREFORE, ORDERED that the order of the Wood County Commission
dated April 10, 1997, filed in Case Nos. 97-0297-PSWD-PC and 97-0483-PSWD-
PC, adjusting the boundaries of Mineral Wells Public Service District and
Lubeck Public Service District, be, and the same hereby is, approved.

The Executive Secretary is hereby ordered to serve a copy of this order
upon the Commission by hand delivery, and upon all parties of record by
United States Certified Mail, return receipt requested. i

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission within
fifteen (15) days of the date this order is mailed. If exceptions are
filed, the parties filing exceptions shall certify to the Executive Secre-
tary that all parties of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of the
Commission, without further action or order, five (5) days following the
expiration of the aforesaid fifteen (15) day time period, unless it is||
ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an
Administrative Law Judge’s Order by filing an appropriate petition in
writing with the Secretary. No such waiver will be effective until approved
by order of the Commission, nor shall any such waiver operate to make any
Adnministrative Law Judge’s Order or Decision the order of the Commission
sooner than five (5) days after approval of such waiver by the Commission.

it WPl

Robert W. Glass
Administrative Law Judge

RWG:pst
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JANUARY 29, 2004
IN THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINJA -
IN RE: THE COUNTY COMMISSION APPOINTED PAUL W.

SMITH TO THE LUBECK PUBLIC SERVICE DISTRICT
BOARD.

ORDER

On this date, and pursuant to an Order appearing in Order Book 51, at Page 433 and
bearing the date of April 1, 1991, dealing with the procedure policy for appointments to Boa;ds
and Autl;oﬁﬁes, the County Commission of Wood County, upon a motion made by Robert K.
Tebay, seconded by K.D. Mexitt and made unanimous by Rick Modesitt, appointed Paul W.
Smiith to fill a2 vacancy on the Lubeck Public Service District Board. Mr. Smith’s term will
expire December 31, 2009.

APPROVED:

THE C COMMISSION OF WOOD COUNTY

Rick Modesitt, President

Robert K. Tebay, Commissia€r

A/218

COPY
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N THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINIA

C PPY | MARCH 18, 2004
|

IN RE: THE COUNTY COMMISSION APPOINTED ROGER DALE MARTIN
TO THE LUBECK PUBLIC SERVICE DISTRICT.

ORDER

On this date, the County Commission of Wood County, upon a motion made by Robert K.

—— e——

A/296

cbay, seconded by K.D. Merritt and made unanimous by Robert K. Tebay, appointed Roger Dale
artin to the Lubeck Public Service District. Said appointment is pursuant to an Order appearing in
er Book 51, at Page 433 and bearing the date of April 1, 1991, dealing with the procedure policy
r appointments to Board and Authorities. Mr. Martin’s term will expire December 31, 2007.
| APPROVED:
COMMISSION OF WOOD COUNTY

- Madeoit

Rick Modesitt, President

Robert K. Tebay, Commissioner




FROM : WOOD COUNTY COMMISSION
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PHONE NO. : 3844241979 Jan. @7 2008 ©28:29aM P1
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D OOO
JANUARY 3, t99%

IN THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINIA
IN RE: THE COUNTY COMMISSION REAPPOINTED LEE “OX” JOHNSON
TO THE LUBECK. PUBLIC SERVICE DISTRICT BOARD.
ORDER

On this date and pursuant to an Order appearing in Order Book 51, at Page 433 and bearing

he date of April 1, 1991, deafing with the procedure policy for appointments to Boards and
uthorities; the County Commission of Wood County, upon a2 motion made by Robert K. Tebay,
nded by David A. Couch and made unanimous by Holmes R. Shaver, reappointed Lee “Ox”
1}ohnson to the Lubeck Public Service District Board. Mr. Johnson’s term had expired December
B1, 1999. His new term will expire on December 31, 2005.
Approvcd;
THE COUNTY COMMISSION OF WOOD COUNTY

Lol do

Robert K. Tebay, Commissione?”

Daid A loued

David A. Couch, Commissioner

h/1118
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(Q%u ORDERS-Wood County Commission, West Virginia
THURSDAY, JANUARY 29, 2004

JANUARY  Term,  SEVENTH  Day JANUARY Year 2004

/INRE: PAUL W. SMITH—OATH OF OFFICE—LUBECK PUBLIC SERVICE DISTRICT.

STATE OF WEST VIRGINIA,

COUNTY OF WOOD, TO-WIT:

I, PAUL W. SMITH, do solemnly swear that I will support the Constitution of the United States, ihe Constitution of West Virgin
ind that I will faithfully and impartially dischiarge ihe duties of the office of LUBECK PUBLIC SERVICE DISTRICT, in and for Wood
Founty, West Virginia, to the best of my skill and judgment, during my continuance in the same; SO HELP ME GOD.

s/Paul W, Smith
Subscribed and sworn to, before the County Commission of Wood County, West Virginia, this 20% day of January, 2004.
Jamie Six, S
Clerk Wood County Commission
By: Cara Atkinson, Deputy

. T T indat el e i adiab i K 12 vien s ny - O ommiseinnar
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20§ ORDERS-Wood County Commission, West Virginia
/ TUESDAY, MARCH 16, 2004
JANUARY Term, TWENTY PIFTH Day MARCH  Year 2004

CABTY & RATRN, (we.. GPENCEA, WY Ag0Apta Ne. 1392000

- INRE: ROGER DALE MARTIN—OATH OF OFFICE—LUBECK PUBLIC SERVICE DISTRICT.
STATE OF WEST VIRGINIA,
" COUNTY OF WOOD, TO-WIT: o
I, ROGER DALE MARTIN, do solemnly swear that I will support the Constitution of the United States, the Constitution of West
Virginia, and that I will faithfully and impartially discharge the duties of the office of LUBECK PUBLIC SERVICE DISTRICT, in and fc

et NS, .
———— T

Wood County, West Virginia, to the best of my skill and judgment, during my continuance in the same; SO HELP ME GOD.

s/Roger Dale Martin
before the County Commission of Wood County, West Virginia, this 18th day of March, 2004.
Jamie Six, S
Clerk Wood County Commission
By: Brenda Blondin, Deputy

Subscribed and swom to,
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142 ORDERS-Wood County Commission, West Virginia

THURSDAY, JANUARY 6, 2000
JANUARY Term, ~ FIRST  Day o _ JANUARY Year 2000

i .
a0Te B HadMg. tnt  SrEngds. WY Ag-eanis MNe. 751146
O TR I M O S AT A CRC U A

IN RE: LEE JOHNSON--OATH OF OFFICE--REAPPOINTED HEMBER LUBECK PUBLIC SERVICE PISTRICT COMHISSIOH.
"STATE OF WEST YIRGINIA

COUNTY OF WOOD TO-WIT:

1, LEE JOHNSOM, do sclemnly svear that I vill support the Constitution of the United States, the Constitution
of the State of ¥West Virginis, and thast I vill faithfully and impartially discharge the duties of the ofiice of
REAPPOINTED MEMBEK LUBECK PUBLIC SERVICE DISTRICT COMMISSION, in and for Wood County, West Virginia, to the best
of my skill and judgwent, during my continuance in the same; SO HELP ME GOD.

€/LEE JOHNSOW

Subscribed and svorn to, before the County Commission of Wood County, West Virginia, thie 6TH day of JAKUARY,

2000.
Jamie Six,
Clerk Wood County Commission
By: RUTH A, NCBRIDE, Deputy®




RULES OF PROCEDURE 1.5

LUBECK PUBLIC SERVICE DISTRICT

ARTICLE ]

NAME AND PLACE OF BUSINESS

Section 1. The name of this Public Service District shall be LUBECK
PUBLIC SERVICE DISTRICT (the “District™).

Section2.  The principal office of the District will be located in Washington,
West Virginia.

Section 3. The official seal of the District shall consist of 2 concentric
circles between which circles shall be inscribed Lubeck Public Service District, and in the
center “seal” as follows:

Section 4.  The fiscal year of the District shall begin on the 1* day of July
in each year and shall end on June 30 of the following year.
ARTICLE I1
PURPOSE

Section 1. The District is organized and operated exclusively for the purposes
set forth in Chapter 16, Article 13A of the Code of West Virginia, 1931, as amended (the
“Act,,).
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ARTICLE III

MEMBERSHIP

Section 1. The members of the Public Service Board of the District (the
“Board”) shall be those persons appointed by The County Commission of Wood County, West
Virginia (the “County Commission”), or otherwise appointed pursuant to the Act, who shall
serve for such terms as may be specified in the order of the County Commission or otherwise.

Section 2. Should any member of the Board resign or otherwise become
legally disqualified to serve as a member of the Board, the District shall immediately notify
the County Commission or other entity provided under the Act and request the appointment
of a qualified person to fill such vacancy. Prior to the end of the term of any member of the
Board, the District shall notify the County Commission or other entity provided under the Act
of the pending termination and request the County Commission or other entity provided under
the Act to enter an order of appointment or re-appointment to maintain a fully qualified
membership of the Board.

Section 3.  The District shall provide to the Public Service Commission of
West Virginia, within 30 days of the appointment, the following information: the new board
member’s name, home address, home and office phone numbers, date of appointment, length
of term, who the new member replaces and if the new appointee has previously served on the
board, and such other information required under the Act.

Section 4.  Each board member shall, within 6 months of taking office,
successfully complete the training program established and administered by the Public Service
Commission of West Virginia in conjunction with the West Virginia Department of
Environmental Protection and the West Virginia Bureau for Public Health.

Section 5. Board members shall not be or become pecuniarily interested,
directly or indirectly, in the proceeds of any contract or service, or in furnishing any supplies
or materials to the District, nor shall a former board member be hired by the District in any
capacity within a minimum of 12 months after such board member’s term has expired or after
such board member has resigned from the Board.

Section 6. Salaries of the board members shall be established as provided in
Chapter 16, Article 13A, Section 4 of the Act. The District shall certify the number of
customers served to the Public Service Commission of West Virginia on the first day of July
each year. Board members may be reimbursed for all reasonable and necessary expenses
actually incurred in the performance of their duties.

M0411783.1 2



Section 7. The members of the Board are not personally liable or responsible
for any obligations of the District or the Board but are answerable only for willful misconduct
in the performance of their duties.

ARTICLE IV

MEETINGS OF THE BOARD

Section 1.  The members of the Board shall hold regular monthly meetings
on such days of each month and at such place and hour as the members shall determine from
time to time. If the day stated shall fall on a legal holiday, the meeting shall be held on the
following day. Special meetings of the Board may be called at any time by the Chairperson or
by a quorum of the Board.

Section 2. At any meeting of the Board, a majority of the members of the
Board shall constitute a quorum. Each member of the Board shall have one vote at any meeting
and if a quorum is not present, those present may adjourn the meeting to a later date.

Section 3. Unless otherwise waived, notice to members of regular meetings
shall be by letter or telephone. Unless otherwise waived, notice to members of each special
meeting shall be by letter or telephone not less than 72 hours before the date fixed for such
special meeting. The notice of any special meeting shall state briefly the purposes of such
meeting and the nature of the business to be transacted at such meeting, and no business other
than that stated in the notice shall be transacted at such special meeting.

Section4.  Pursuant to Chapter 6, Article 9A, Section 3 of the Code of West
Virginia, 1931, as amended, notice of the date, time, place and agenda of all regularly
scheduled meetings of the Board, and the date, time, place and purpose of all special meetings
of the Board, shall be made available, in advance, to the public and news media as follows:

Rule No. 1. Notice of Regularly Scheduled Meetings. Immediately after
adoption of these Rules of Procedure and in January of each year thereafter, the Board shall
instruct the Secretary to, and the Secretary shall, post, and leave posted throughout the year to
which itapplies, at the regular meeting place of the Board and at the Wood County Courthouse,
where notices customarily are posted, a notice setting forth the date, time and place of the
Board’s regularly scheduled meetings for the ensuing year. In addition, a copy of the agenda
for each regularly scheduled meeting shall also be posted at the same location by the Secretary
not less than 72 hours before such regular meeting is to be held.
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The Board shall also instruct the Secretary to, and the Secretary shall, distribute
to each of the newspapers and other news media listed below a notice identical to that posted:

News Media Fax Number
The Parkersburg News and (304) 485-5122
The Parkersburg Sentinel

WXIL (304) 424-6955
WNUS (304) 295-4389
WTAP (304) 422-3920

A notice shall be considered distributed to a news medium when it has been
faxed to such news medium at the fax number listed above. In January of each year after the
adoption of these Rules of Procedure, the Board shall review the above list and shall amend
such list as needed, in the opinion of the Board, to reflect properly all the newspapers and
other news media that customarily cover news of the area served by the Board. In addition, a
copy of the agenda for each regularly scheduled meeting shall also be distributed to the news
media by the Secretary not less than 72 hours before such regular meeting is to be held.

In the event of any modification to the date, time, place or agenda of a regularly
scheduled meeting of the Board, notice of such modification shall immediately be given to the
public and news media by posting at the places and distributing to the news media in the manner
set forth above not less than 48 hours before such regular meeting is to be held. A copy of the
notice of such modification shall be attached to and made a part of the minutes of the meeting
for which such notice was given.

Rule No. 2. Notice of Special Meetings. Not less than 72 hours prior to the
date set for any special meeting of the Board, the Board shall instruct the Secretary to, and the
Secretary shall, post at the regular meeting place of the Board and at the Wood County
Courthouse, where notices customarily are posted, a notice setting forth the date, time, place
and purpose or purposes of such special meeting. Business at such special meeting shall be
limited to the purpose or purposes specified in said notice.

As soon as practical after the posting of said notice, but not less than 72 hours
prior to the date set for such special meeting, the Secretary shall distribute to each of the
newspapers and other news media listed in Rule No. 1 hereof, a notice identical to that posted.
Amendments made to such news media list, as provided for in said Rule No. 1, shall be
incorporated by reference in this Rule No. 2. A notice shall be considered distributed to a
news medium when it has been addressed to such news medium at the address listed in said
Rule No. 1, or at such other address as the news medium has in writing requested be used,
marked or stamped with first class postage and deposited in the United States mail.
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A copy of such notice posted and distributed pursuant to this Rule No. 2 shall
be attached to and made a part of the minutes of the meeting for which such notice was given.

Rule No. 3. Emergency Meetings. The Board may hold a meeting without
providing the notice to the public and news media required by Rule No. 1 and Rule No. 2
hereof only in the event of an emergency requiring immediate official action. The existence
for such an emergency requiring immediate official action shall be determined by the Board
and shall be attested to in a certificate by the Secretary describing such emergency and setting
forth the reason or reasons immediate official action is required, which certificate shall be
attached to and made a part of the minutes of such emergency meeting.

Rule No. 4. Executive Sessions. The Board may hold an executive session
during a regular, special or emergency meeting in accordance with Chapter 6, Article 9A,
Section 4 of the Code of West Virginia, 1931, as amended. During the open portion of the
meeting, prior to convening an executive session, the Chairperson shall identify the
authorization under Chapter 6, Article 9A, Section 4 of the Code of West Virginia, 1931, as
amended, for holding the executive session and present it to the Board and to the general
public, but no decision may be made in the executive session. An executive session may be
held only upon a majority affirmative vote of the Board members present. The Board may hold
an executive session and exclude the public only when a closed session is required for any of
the actions permitted under Chapter 6, Article 9A, Section 4 of the Code of West Virginia,
1931, as amended.

Rule No. 5. Minutes. The Board shall provide for the preparation of written
minutes of all of its meetings. Subject to the exceptions set forth in Chapter 6, Article 9A,
Section 4 of the Code of West Virginia, 1931, as amended, minutes of all meetings except
minutes of executive sessions, if any are taken, shall be available to the public within a
reasonable time after the meeting and shall include, at least, the following information:

(1)  The date, time and place of the meeting;

2) The name of each Board member present and absent;

3) All motions, proposals, resolutions, orders, ordinances and measures
proposed, the name of the person proposing the same and their
disposition; and

(4)  The results of all votes and, upon the request of a Board member, the
vote of each Board member, by name.

Rule No.6. No Actions by Reference. Except as otherwise expressly provided
by law, the Board may not deliberate, vote, or otherwise take official action upon any matter
by reference to a letter, number or other designation or other secret device or method, which
may render it difficult for persons attending a meeting to understand what is being deliberated,
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voted or acted upon. However, this rule does not prohibit the Board from deliberating, voting
or otherwise taking action by reference to an agenda, if copies of the agenda, sufficiently
worded to enable the public to understand what is being deliberated, voted or acted upon, are
available for public inspection at the meeting. The Board may not vote by secret or written
ballot.

Rule No. 7. Broadcasting of Meetings. Except as otherwise provided in this
rule, any radio or television station is entitled to broadcast all or any part of a Board meeting
required to be open. The Board may regulate the placement and use of equipment necessary
for broadcasting, photographing, filming or recording a meeting, so as to prevent undue
interference with the meeting. The Board shall allow the equipment to be placed within the
meeting room in such a way as to permit its intended use, and the ordinary use of the
equipment may not be declared to constitute undue interference; provided, that if the Board,
in good faith, determines that the size of the meeting room is such that all the members of the
public present and the equipment and personnel necessary for broadcasting, photographing,
filming and tape-recording the meeting cannot be accommodated in the meeting room without
unduly interfering with the meeting and an adequate alternative meeting room is not readily
available, then the Board, acting in good faith and consistent with the purposes of this rule, may
require the pooling of the equipment and the personnel operating it.

Rule No. 8. Telephonic Meetings. Board meetings may be held by telephone
conference or other electronic means. All Board members participating by telephone or other
electronic means must be audible to all those personally present.

Section 5.  All meetings of any committee of the Board shall be subject to
the Rules of Procedure set forth in Section 4 above.

ARTICLE V
OFFICERS

Section 1.  The officers of the Board shall be a Chairperson, Secretary and
Treasurer. The Chairperson shall be elected from the members of the Board. The Secretary
and Treasurer need not be members of the Board.

Section 2.  The officers of the Board shall be elected each year by the
members at the first meeting after the first day of January of each year. The officers so
elected shall serve until the next annual election by the membership and until their successors
are duly elected and qualified. Any vacancy occurring among the officers shall be filled by the
members of the Board at a regular or special meeting. Persons sclected to fill vacancies shall
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serve until the next annual organizational meeting of the Board when their successors shall be
elected as hereinabove provided.

ARTICLE VI

DUTIES OF OFFICERS

Section 1.  When present, the Chairperson shall preside as Chairperson at all
meetings of the Board. The Chairperson shall, together with the Secretary, sign the minutes
of all meetings at which the Chairperson shall preside. The Chairperson shall attend generally
to the executive business of the Board and exercise such powers as may be conferred upon the
Chairperson by the Board, by these Rules of Procedure, or prescribed by law. The
Chairperson shall execute, and if necessary, acknowledge for record, any deeds, deeds of trust,
contracts, notes, bonds, agreements, or other documents necessary, requisite, proper or
convenient to be executed by or on behalf of the Board when and if directed by the members
of the Board.

Section 2.  If the Chairperson is absent from any meeting, the remaining
members of the Board shall select a temporary chairperson.

Section 3.  The Secretary shall keep a record of all proceedings of the Board
which shall be available for inspection as other public records. Duplicate records shall be filed
with the County Commission and shall include the minutes of all Board meetings. The
Secretary shall, together with the Chairperson, sign the minutes of the meetings at which the
Secretary is present. The Secretary shall have charge of the minute book, be the custodian of
deeds and other documents and papers of the Board. The Secretary shall also perform such
other duties as may be required of the Secretary by law or as may be conferred upon the
Secretary from time to time by the members of the Board.

Section 4.  The Treasurer shall be the lawful custodian of all funds of the
District and shall pay same out on orders authorized or approved by the Board. The Treasurer
shall keep or cause to be kept proper and accurate books of accounts and proper receipts and
vouchers for all disbursements made by or through the Treasurer and shall prepare and submit
such reports and statements of the financial condition of the Board as the members may from
time to time prescribe. The Treasurer shall keep and preserve all financial records of the
District for 10 years and shall at all times have such records readily available for public
inspection. At the end of the Treasurer’s term of office, the Treasurer shall promptly deliver
all financial records of the District to his successor in office. The Treasurer shall also
perform such other duties as may be required of the Treasurer by law or as may be conferred
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upon the Treasurer from time to time by the members of the Board. The Treasurer shall
furnish bond in an amount to be fixed by the Board for the use and benefit of the District.

Section 5. No money may be paid out by the District except upon an order
signed by the Chairperson and Secretary, or such other person or persons authorized by the
Chairperson or the Secretary, as the case may be, to sign such orders on their behalf. Each
order for the payment of money shall specify the purposes for which the amount thereof is to
be paid, with sufficient clearness to indicate the purpose for which the order is issued, and
there shall be endorsed thereon the name of the particular fund out of which it is payable and
it shall be payable from the fund constituted for such purpose, and no other. All such orders
shall be reflected in the minutes of the next meeting of the Board.

Section 6. The members and officers of the Board shall make available to the
County Commission, at all times, all of its books and records pertaining to the District’s
operation, finances and affairs, for inspection and audit.

ARTICLE V1

AMENDMENTS TO RULES OF PROCEDURE

Section 1. These Rules of Procedure may be altered, changed, amended or
added to at any regular or special meeting of the Board when a quorum is present and a
majority of those present vote for the alteration, change, amendment or addition; but no such
alteration, change, amendment or addition shall be made at any special meeting unless notice
of the intention to propose such alteration, change, amendment or addition and a clear
statement of the substance thereof be included in the written notice calling such special
meeting.

Adopted this 26" day of May, 2005.

Member
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CERTIFICATION

Certified a true copy of the Rules of Procedure duly adopted by the
Board of Lubeck Public Service District on May 26, 2005.

Dated this 17" day of June, 2005.

[SEAL]

05/20/05
101090/00308
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LUBECK PUBLIC SERVICE DISTRICT

January 13, 2005
7:00 P.M.

Lee Johnson, Chairman
Paul W. Smith, Treasurer
Roger D. Martin Secretary

Attending: Lee Johnson, Roger Martin, Paul Smith, Phil Postlewait, Richard Hayhurst,
Jim Cox, Charles R. Flinn, Mike Wright, Bill Argabrite, Dewey & Ann Queen,
Judy Boston, Virginia Sines, Marvin Bradley, and Jerry Martin.

Sewer Water

NO. OF CUSTOMERS: Section 1 Lake Washington Road 311 493
2 Lubeck 333 422

3 Riverhill - Blenn. Heights 280 365

4 DuPont Road 287 292

5 Larkmead Road 109 345

6 LMH - Homewood Road 0 281

7 Washington Bottom 301 368

8 New England Ridge 178 317

9 Lubeck South 207 322

10 Larkmead Area - Marrtown 53 323

11 Route 68 South - Hopewell 0 218

12 Mitchell's 50 69

Total Customers 2109 3,815

TREASURER'S REPORT:
Revenue Fund - Wesbanco $48,827.84
Operations & Maintenance Fund - Wesbanco $3.437.28
RUS Construction Account $419.05
Series 1999 Sewerage Bonds Account $0.00
WaesBanco Trust Fund $224.414.34
Transfer From Revenue to Operation & Maintenance Checking Account $102,000.00
Transfer From Revenue to Operation & Maintenance Checlking Account $9,000.00
Transfer From Revenue to Wesbanco Investment $5,621.48
Transfer From Revenue to Operation & Maintenance Checking Account $5,000.00
Transfer From Revenue to Operalion & Maintenance Checking Account $82,000.00
The following transfers were made to cover payroll since the last Board meeting:

Transfer From Revenue to Operation & Maintenance Checking $5,600.00
Transfer From Revenue to W esBanco Tax Account $1,715.03
Transfer From Revenue to Operation & Maintenance Checking $13,400.00
Transfer From Revenue to W esBanco Tax Account $5,162.65

Transfer From Revenue to Operation & Maintenance Checking $13.800.00



BUSINESS: Prayer by Paul Smith.

FIRST ORDER OF BUSINESS:
/ A) Election of officers: Moved by Paul Smith, seconded by Roger Martin
that the officers for 2005 remain the same as 2004 and be as follows:
Lee Johnson - Chairman, Paul Smith - Treasurer, and Roger Martin -
Secretary. Passed unanimously.

B) Moved by Roger Martin, seconded by Paul Smith that the minutes of

the Board meating of December 9, 2004 and the Special Meeting of
December 22, 2004 be approved. Passed unanimously.

DISCUSSION OF DISTRICT HAPPENINGS:

it was reported what the field has been doing in the District:

A) Installed 2 water tap since the last Board meeting. There are 2 water
taps to be installed. This gives us 65 water taps for 2004. The
District has instalied O sewer taps since the last Board meeting.
There are 2 sewer taps to be installed. This gives us 12 sewer taps
for 2004.

B) Working maintenance of hydrants.

C) Replaced hydrant that had been taken out by a car on Lake
Washington Road.

D) Working on restoring yards.
E) Replaced manhole that was installed incorrectly.

F) Repaired electrical conduit that gas company contractor hit beside
Whitman'’s.

@) Did Turn offs and turn ons.

H) Completed work orders, spotted lines, set meters.

It was reported what Bill and Rod have been working on:

December Water Pumped to System: 24,788,000 Gallons
Homewood Booster Station: 202,000 Gallons
New England Booster Station: 2,141,500 Gallons
High Water Usage and Day: 951,000 on 12/25
Low Water Usage and Day: 690,000 on 12/03

Experienced no overflows.



GENERAL BUSINESS:
A) Moved by Roger Martin, seconded by Paul Smith that all bills be
approved as reviewed by management and the Board, in addition to
all fund transfers as presented. Passed unanimously.

B) The November 2004 financial statement will be deferred to the next
Board meeting.

C) The District has received information from the Parkersburg Utility
Board concerning water and sewer service to any thing from duplexes
to multinle units that brings up a good guestion about the services to
these units based upon Public Service Commission rules for water
and how they are now interpreting the sewer rules for these situations.
Please read the enclosed information so we can discuss it at the next
meeting. Jim made mention of the fact that Lee and he had talked
about the article in the newspaper about the impact of sewer rates in
Vienna with the work that Parkersburg is going to have to complete. 1t
was stated that this was why the District did not want to be tied into
the Parkersburg system.

D) In that Reynolds Company is still here with their equipment, Jim
requests that the District have them rehabilitate a second water well at
a cost of $6,800. This is a savings of $700 over having to go out and
hire them when they are not in the area working as we saw from their
first price. Moved by Roger Martin, seconded by Paul Smith that the
District modify the contract with Reynolds for rehabilitation of Well C
at a cost of $6,800 since they are still in the area and thus saving the
District $700 over the initial well rehabilitation of Well D. Passed
unanimously.

E) Moved by Roger Martin, seconded by Paul Smith that the February
10, 2005 meeting date be changed due to Jim being out of town on
this date. It is to be moved to February 11, 2005 at 7 PM. Passed
unanimously.

F) Jim reported that he had scheduled a meeting with the County
Commission on December 16 and it had been canceled. Jim had
again scheduled a meeting for December 23, 2004 and it was again
canceled by the county commission. | asked the Board what direction
they wanted me to take. Jim was instructed to get another meeting
scheduled with the County Commission.

G) Mr. Flinn was here to talk about water up his road. Mr. Flinn asked
about the possibility of the District putting in the water line and then
billing each of the people along the road. Jim is to talk to Chris
Waldron and get back to Mr. Flinn about whether the people along the
road would cooperate with this idea which would require a lien on their
property until the cost was paid off.



H) Roger asked we knew anything about the proposed sewer bond
situation. Jim told him that the District would need to attend a working
meeting on January 28 and then the Infrastructure Council meeting on
February 2. It would be at the full Council meeting that they would
rule on it.

I) Lee asked whether the Public Service Commission had set up a
hearing date on the District’s inter company borrowing of funds. No,
the District has yet to hear of a hearing date.

—Ll.a

J} Virginia Sines asked how the water wells might e afiected by the
lowering of the Ohio River water level while they try and remove the
barges from the dam. Jim told her that the District anticipated a small
influence based upon past studies but that we really wouldn't know
the full impact until it happens.

K) Meeting Adjourned.

ROVED 9\% ATTESTED
A4 )




LUBECK PUBLIC SERVICE DISTRICT

April 14, 2005
7:00 P.M.

Lee Johnson, Chairman

Paul W. Smith, Treasurer
R()ge!‘ D. Marﬁh Cprratary

a vaas AWwWAWLLLE J

Attending: Paul Smith, Roger Martin, Jim Cox, Phil Postlewait, Richard Hayhurst,
Dewey & Ann Queen, Mike Wright, Bill Argabrite, Virginia Sines, Judy Boston,
John Kirk, Craig Richards-Burgess & Niple and Don Putnam-Greentree Applied
Systems(software).

Sewer Water

NO. OF CUSTOMERS: Section 1 Lake Washington Road 315 4989
2 Lubeck 339 428

3 Riverhill - Blenn. Heights 276 367

4 DuPont Road 287 293

5 Larkmead Road 110 344

6 LMH - Homewood Road 0 280

7 Washington Bottom 305 374

8 New England Ridge 177 317

9 Lubeck South 207 320

10 Larkmead Area - Marrtown 54 327

11 Route 68 South - Hopewell 0 218

12 Mitchell's 53 71

Total Customers 2123 3,838

TREASURER'S REPORT:
Revenue Fund - Wesbanco $42,815.15
Operations & Maintenance Fund - Wesbanco $4,408.45
RUS Construction Account $419.05
Series 1999 Sewerage Bonds Account $0.00
WesBanco Trust Fund $263,960.00
Transfer From Revenue to Operation & Maintenance Checking Account $62,500.00
Transfer From Revenue to Operation & Maintenance Checlking Account (Held) $0.00
Transfer From Revenue to Wesbanco Investment $2,500.00
Transfer From Revenue to Wesbanco Investment $0.00
Transfer From Revenue to Operation & Maintenance Checking Account $0.00
The following transfers were made to cover payroll since the last Board meeting:

Transfer From Revenue to Operation & Maintenance Checking $13,600.00
Transfer From Revenue to W esBanco Tax Account $5,045.70
Transfer From Revenue to Operation & Maintenance Checking $13,500.00
Transfer From Revenue to W esBanco Tax Account $5,034.85

Transfer From Revenue to Operation & Maintenance Checking $0.00



BUSINESS: Prayer by Paul Smith.

\/ A) The District needs to appoint an Acting Chairman until Lee can rejoin the
meetings. As has been the practice in the past, the longest serving
member is appointed the Acting Chairman. This would be Paul Smith.

B) Moved by Roger Martin, seconded by Paul Smith that the minutes of the
Board meeting of March 24, 2005 be approved. Passed unanimously.

A) Installed 2 water taps since the last Board meeting. There is 1 water tap
to be installed. This gives us 7 water taps for 2005 calendar year. The
District has installed 0 sewer taps since the last Board meeting. There is
1 sewer tap to be installed. This gives us 1 sewer tap for 2005.

B) Began repairing yards from leaks and taps.

C) Did turn off and turn ons for the month.

D) Repaired the water line leak at GE and 2 leaks on Ridgeway.

E) Completed laying water line across Smitherman Road.

F) Completed work orders, spotted lines, set meters, etc.

It was reported what Bill and Rod have been working on:

A) March Water Pumped to System: 24,992,000 Gallons
Homewood Booster Station: 217,000 Gallons
New England Booster Station: 2,210,500 Gallons
High Water Usage and Day: 982,000 on 03/14
Low Water Usage and Day: 669,000 on 03/09
GENERAL BUSINESS:

A) Moved by Roger Martin, seconded by Paul Smith that all bills be
approved as reviewed by management and the Board, in addition to
all fund transfers as presented. Passed unanimously.
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B) The District opened bids on April 7, 2005 for the water system
improvements. The total costs exceeded the amount of money available
for the contracts by $472,000. The District has been working on ideas to
get the project moving forward. The District has asked the Rural Utilities
Services to loan us an additional $472,000 to make up the difference.
This money would be borrowed at a rate of not more than 4.625% for 40
years. However, if the District is able to close the loan before June 22,
2005 the District can take advantage of a loan rate of 4.25 % versus
4.625%. Phil and Jim have talked to the RUS and they have agreed to
loan us the additional money. We need to give them three pieces of
paper work:

The bid tabulation sheet
Engineers recommendation for bid awards
District's recommendation of bid awards

This will need to be passed through the Public Service Commission for
their blessing but it needs to be stated that this increase will not affect
our post construction rates at all.

The awards would be:

Contract 03-1  Everett L. Harper & Son, Inc. $1,109,369.50
Contract 03-2 Mid-Atlantic Storage Systems, Inc. $ 439,500.00
Contract 03-3  Mid-Atlantic Storage Systems, Inc.  $1,047,900.00
Contract 03-4  Geiger Brothers, Inc. $ 407,600.00
Contract 03-5 Moody's of Dayton $ 157,450.00
Change Orders totaling no more than $65,000 for programming work,
etc. at the water treatment plant.

Richard Hayhurst has looked at the bid information and agrees with the
awarding of the bids and change orders to these contractors.

Moved by Roger Martin, seconded by Paul Smith that the District award
the contracts as outlined above contingent upon the approvals of the
Rural Utilities Service and the Public Service Commission. Passed
unanimously.

C) Greentree Applied Systems was here to present the District with their
information concerning changing of our billing software to their company.

D) Moved by Roger Martin, seconded by Paul Smith that the District
change our Sick Leave Policy to comply with the attached policy. Policy
to take effect December 15, 2005. Passed unanimously.
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E) The District has received the results of the round of C-8 testing that was
collected on January 21, 2005. The results show a large reduction in all
but one wells. In the one well the level basically doubled.

F) The District has been looking at replacing our meter reader truck. The
District has obtained pricing from the State of West Virginia's Purchasing
Department and then we have gone out to a couple local dealers to get
pricing on a 4 wheel drive Jeep Liberty. The following are the results:

Stephen Auto Center $15,828.00
Wharton Auto $22,809.00
Pioneer Jeep Have not received a price

The amount of trade is estimated to be about $3,100, leaving a
difference of $12,728. Moved by Paul Smith, seconded by Roger Martin
that the District purchase the Jeep Liberty from Stephens Auto group for
a cost not to exceed $12,728 provided Pioneer Jeep does not give the
District a better price than Stephens. Passed unanimously.

G) Mr. Flinn’s grandson was here to make sure the District is aware that he
still wants water. He was asking if we had heard anything from the
Public Service Commission concerning our application for a special
extension agreement. Richard Hayhurst stated that the case has been

- established but they have yet to set any target dates.

H) Discussion ensued conceming the fact that Jim has a personal license
plate on the front of his company vehicle and that their is no lettering on
the vehicle that declares it to be a Lubeck PSD vehicle. Jim told the
members of the audience that he would remove the plate from the front

of the vehicle.

I) Meeting Adjourned.
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

Entered: April 5, 2004

CASE NO. 03-1473-PWD~CN

LUBECK PUBLIC SERVICE DISTRICT,

a public utility, Washington, Wood County.
Application for a certificate of convenience
and necessity to upgrade the District’s
existing water distribution system.

RECOMMENDED DECISION

On September 8, 2003, Lubeck Public Service District (District)
filed a duly verified application for a certificate of convenience and
necessity to construct and operate a water improvement project consisting
of two components.

Component One consists of the construction of an air
stripping unit at the existing water treatment plant and the
construction of three water storage tanks. Construction of the
air stripping unit will remove excessive carbon dioxide and
reduce the corrosivity of the water to meet drinking water
regulations. Construction of the water storage tanks will
increase water pressure and reduce pressure fluctuations in the
distribution system to provide adequate water pressure to the
District’s customers.

Component Two consists of the construction of the follow-
ing: (1) 20,700 linear feet of water main; (2) a 160 gallon per
mirute (gpm) booster station; (3) a new altitude valve and
valve vault at the New England Ridge tank site; (4) rehabilita-
tion of the existing altitude valve at the Riverhill Tank site;
(5) a flow control valve and valve vault on the Homewood
system; (6) improvements on the Wildwood tank, including
increasing the overflow and sizing; (7) demolition of both the
tanks at the Riverhill tank site and construction of a new
531,000-gallon tank at the Riverhill site; and (8) drill-
ing/development of a new 300 gpm water production well and
other associated work in the Lubeck, Tygart, Steele and Harris
Districts of Wood County, West Virginia. These improvements
are necessary to improve the distribution, supply and storage
capability of the system.

The District estimated that construction of this project will cost
= approximately $3,541,000. The project will be funded by a loan from the
o West Virginia Infrastructure and Jobs Development Council in the amount

of West Virginia
Charleston
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of $1,573,000, at an approximate interest rate of 3% for a term of twenty
years, and a loan from the West Virginia Water Development Authority in
the amount of $1,968,000, at an approximate interest rate of 5% for a
term of forty years. The District requested increased rates and charges
to become effective upon completion of this construction in order to pay
the debt service required by these project loans. Additionally, the
District is requesting an immediate increase in rates and charges to
become effective upon the conclusion of this case in order to cover the

District's current cost of service, not including the expected project
costs.

This application was filed with the Commission for prefiling notice
on July 28, 2003. On September 8, 2003, the District filed & duly
executed Affidavit of. Publication demonstrating publication for public
legal notice of the intent to file this application on August 2 and 9,
2003, in The Parkersburg News, a daily newspaper, duly qualified by the

Secretary of State, publlshed and of general circulation in Wood County,
West Virginia.

The District's customers are all billed under the same rates. There
is no distinction between residential, commercial, industrial, public
authority or any other customer classification. The District has no
resale customers. The initial rate increase requested by the District in
this application is approximately 35%. The second, or post-construction,
rate increase is approximately 21%. The combined effect of both
increases is approximately 64%, when compared to current rates. The
requested rates and charges are only proposals and may be increased,
decreased or left unchanged at the conclusion of this proceeding.

By an Amended Notice of Filing entered by the Public Service
Commission on September 22, 2003, the District was regquired to give
"public legal notice of this application by causing publication of said
Notice of Filing once in a newspaper duly gualified by the Secretary of
State, published ‘and of general circulation in Wood County, West
Virginia, and to make due return to the Commission of proper certifica-
tion of publication immediately thereafter. The Notice of Filing
contained both sets of increased rates and charges requested by the

District and made provision for tlmely 1nterventlon, protest or objectLOn
to this application.

Pursuant to public notice of this application, numerous letters of
protest were received by the Public Service Commission and filed in this

case file. Many Protestants requested an evening hearing to accommodate
their usual schedule.

By a Commission Referral Order entered October 23, 2003, this
certificate case was referred to the Division of Administrative Law
Judges for further proceedings with a decision due date of April 5, 2004.

On October 31, 2003, and December 10, 2003, letters requesting to
intervene in this proceeding were filed by John Penczak and Dan Casto,
respectively. Mr. Penczak stated that the District had failed to
complete previous projects, overstated water consumption and mismanaged
operating expenditures. He also believes that the requested increased
rates will be burdensome to future generations and senior citizens and
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will reduce property values. His request to intervene was well-taken and
would be granted. Mr. Casto's request to intervene was not supported by
any explanation, grounds or justification as required by Rule 12.6.a. of
the Commission's Ruleg of Practice and Procedure, and, therefore, would
be denied. Mr. Casto was encouraged to contact Mr. Penczak and coordi-~
nate any questions or evidence he may wish to present with Mr. Penczak.

By a Procedural Order issued January 14, 2004, this certificate case
was scheduled for hearing to be held at 1:30 p.m. and 6:30 p.m., on
Tuesday, February 17, 2004, in Parkersburg, Wood County, West Virginia.
This Procedural Order also addressed publication for public legal notice,
a procedural time frame and the two requests to intervene.

On January 23, 2004, William T. Argabrite, a customer of the Lubeck
Public Service District, filed an additional Petition for - Leave to
Intervene in this matter. The Petitioner stated that he intended to
gquestion Public Service Commission Staff, the District’s management and
other witnesses concerning the application of state law and the financial
analysis of the District’'s operations. The Petitioner did not specify
why his interests would not be represented by the current parties and the
customer-intervenor, John Penczak. However, by a Procedural Order issued
February 3, 2004, Mr. Argabrite was granted Intervenor status.

On February 6, 2004, Commission Staff filed its Final Joint Staff
Memorandum and Report in this matter. Staff recommended approval of the
District’'s application for a certificate of convenience and necessity for

this proposed construction and increased rates and charges required to
support this project.

On February 9, 2004, the Wood County Commission filed a letter
stating that legal counsel for residents of the District had made a
request that the Wood County Commission ask for an official continuance
of the hearing scheduled in this matter. The attorney had apparently
requested a continuance of three (3) months. Also, on this date a

Petition for Leave to Intervene. was filed by Donald W. Auch, III, a
customer of the District.

On February 11, 2004, thirty-seven additional Petitions for Leave to
Intervene were filed in this matter. These petitions were essentially
identical to the petition filed by Mr. Auch on February 9, 2004, and were
forwarded to the Commission by attorney Justin L. Bardman. Also on this
date, Mr. Hardman filed, by telefacsimile, a formal Motion to Continue on
behalf of John Penczak, an intervenor in this case. In support of his

motion, Mr. Penczak stated that, for a variety of reasons, he has had
insufficient time to prepare for hearing.

By a Procedural Order entered February 11, 2004, the motion to
continue the hearing was denied. The statutory deadline in this
certificate did not allow sufficient time for a continuance. Addition-~

ally, the petitions to intervene filed on February 9 and 11, 2004, were
denied.

On February 17, 2004, this matter was convened for hearlng as
prevzously scheduled in Parkersburg, Wood County, West Virginia, with all
parties in attendance. The Applicant, Lubeck Public Service District,

Public Service Commission - -3-
of West Virgsia
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was present in the persons of its Board and was represented by its
attorneys Christopher Callas and Stephanie Mullet. The Intervenors, John
Penczak and William T. Argabrite, were present and represented by their
attorney, Justin L. Hardman. The Staff of the Public Service Commission
was present and represented by Staff Attorney Ron Robertson. Numerous
customer/Protestants appeared and made statements as well. At the
conclusion of seven (7) hours of testimony, the parties waived additional
proceedings and the preparation and filing of post-hearing briefs. An
accurate transcript of this proceeding was filed on March 5, 2004.

On February 18, 2004, Sharon B. Rutter, a customer of Lubeck Public
Service District, filed a Petition for Leave to Intervene in this matter.
This petition was presented on the preprinted form used by many of the
.previous intervention petitioners. For the reasons cited in the
Procedural Order previously entered in this matter on February 11, 2004,
Ms. Rutter's petition to intervene will be denied. The interests of all
prospective customer/intervenors were well served at hearing by Mr.
Penczak, Mr. Argabrite and their attorney, Mr. Hardman.

On February 19, 2004, the Applicant filed a copy of a letter from
Jack L. Berry, a real estate developer strongly in favor of the project.
This letter had previously been received into evidence at hearing.

On February 20, 2004, a Procedural Ordér was entered which approved
a post-hearing request by the Intervenors to establish a briefing
schedule. Under that order, briefs were due by March 12, 2004, and reply

briefs were due by March 19, 2004. No party was required to file a brief
or reply brief.

On March 10, 2004, the Applicant filed a letter of conditions from
the Rural Utilities Service for an alternative loan to fund this proposed
project. The loan amount is $2,068,300, or approximately $100,000 more
than the Water Development Authority loan it replaces. The additional
amount represents RUS' estimate of construction period interest, a budget
component not required with the WDA funding. The RUS loan will bear a
reduced interest rate of 4.625% for a term of forty (40) years. The

inclusion of this loan will result in a reduction of the post-construc-
tion rate increase.

On March 12, 2004, Commission Staff filed a Further Final Joint
Staff Memorandum in this matter, In light of the RUS loan and its
revision of the project funding package, Staff submitted revised Staff-
Recommended Post-Construction Rates and a revised cost flow statement for
this project. Staff's revised rates resulted in a rate reduction in the
first rate block when compared to Staff's previous rates. Staff

recommended adoption of its revised Post-Construction Rates and revised
cash flow statement.

Also, on March 12, 2004, the Applicant filed a letter stating that
it was not filing an initial brief in this matter, but reserved the right
to file a reply brief. Additionally, the District had reviewed Staff's
revised Post-Construction Rates and concurred in the adoption of those
rates. Submitted with this letter was an amended Applicant's Exhibit

No. 5, the rate comparison chart, revised to reflect Staff's newly
recommended Post-Construction Rates.
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On March 12, 2004, the Intervenor, William T. Argabrite, submitted ]

a Post-Hearing Brief in this matter.

On March 16, 2004, the Applicant flled a letter as an lnformal reply
brief in this matter.

On March 19, 2004, attorney Justin L, Hardman filed a Notice of
withdrawal as counsel for the Intervenor, John Penczak.

On March 30, 2004, the Applicant filed a copy of a Memorandum from
the RUS officially committing to the loan previously offered to the
District. This document confirmed the letter of conditions from RUS
previously filed in this matter.

EVIDENCE

At hearing, statements of protest, objection or support for this
project were taken first. Jerry Martin, a resident of Washington, West
Virginia, stated that he had a separate formal complaint pending against
the District for not filing certain financial reports as regquired in a
previous case. (Tr. pp. 12-13). Lee Sylvester, a resident of Washing-
ton, West Virginia, stated that the District’s bookkeeping system had
been consistently identified as a problem by Commission Staff, but had
not been updated by the District. (Tr. pp. 13-14). Don -Vaughn also
complained about the District Board members, salaries and benefits,
bookkeeping procedures and the unavailability of important informationm.

(Tr. pp. 15, 26). William Wilson stated that the Public Service
Commission did not enfoxrce its previous decisions concerning the District
and he believed his water and sewer bills are unusually high. (Tr. p.

16). Pam Weir stated that it made no sense to put the District’s new
well in the same field as its current wells if there is a raw water
quality problemn. (Tr. p. 17). Charlotte Stewart believes that the
District continues to waste customer money. (T'r., p- 18). Earl
McConnell stated that he has lived in the area for 57 years and was
forced to accept water service he didn’'t need. Now the water is
contaminated with C-8 and he won’'t drink it. (Tr. pp. 18-19).

Delbert Monday, Bill Sands, Dwight Yoho and James Carvell believe
the District does not manage its vehicles in an efficient manner and
makes poor decisions regarding those vehicles. (Tr. pp. 19-21).

Debbie Murphy stated that the District’s customer base was aging and
might not be able to support the District if costs weren’t controlled.
(Tr. p. 21). Mike Gright stated that a previously authorized construc-
tion project by the District came in well under budget and he was
concerned as to where the balance of the money went. (Tr. p. 22). Lee
Sylvester rose again to complain that the use of 4,500 gallons as an
average usage was unrealistic, the overall cost of water and sewer
service was too high and the District Manager’s salary of $76,000 per
year was excessive. (Tr. pp. 22-23). Mike Thomas stated that this was
generally a period of economic cutbacks, but the District had proposed no
such cutbacks. (Tr. p. 24). Ilene Montgomery complained about the
District paying for legal representation. (Tr. p. 25). Warren Walker
stated that he was retired and receives four or five percent income

Public Service Commission =5-
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increases and he doesn’t believe the District deserves a sixty-four
percent increase. (Tr. p. 26). John Crum believes the District could
save money by sharing resources with the Parkersburg Utility Department.
(Tx., P. 27). Don Miller stated that, from his personal experience, many

utility projects can be completed well under the construction estimate.
(Tr., p. 29).

Phil Lindsey stated that his service area has a pressure or supply
problem, which may be improved by this project. (Tr. pp. 29-30). Jack
Bohan believes the requested rate increase should be reduced. (Tr. p.
31). Virginia Sines does not want rates to increase. (Tr. p. 32). Judy
Boston requested that the Commission consider the high volume of
opposition in this case. She doesn’t believe that all the new water
tanks are needed at one time and that this reflects poor management. The
proposed minimum bill is also too low. (Tr. pp. 32-33). This concluded !
the initial round of public statements.

The Applicant, Lubeck Public Service District, called its Manager,
James M. Cox, as its first witness. Mr. Cox has worked for the District
for approximately 18 years. He has general day-to-day operating and
oversight authority and reports to the three-member Board. The District
has both a water operation and a sewer operation, which are separated for
accounting and regulatory purposes. The District has 3,700 water
customers and 2,000 sewer customers. The water system draws raw water
from six wells and uses a treatment facility built in 1990 or 1991. BHe
then detailed the District’s current storage array. The project proposed
in this certificate case will develop three new storage tanks to increase
pressure and supply to the higher areas of the system now suffering from
periodic inadequate pressure. The project also calls for the installa-
tion of a new well and an “air stripper” to raise the PH level of the
water after treatment. The new well is needed for quality purposes and
redundancy during periods of well maintenance. The project will cost 3.5
million dollars, which will be borrowed for the most part. This project
has been in development since June of 2000. The West Virginia
Infrastructure and Jobs Development Council (WVIJDC) has agreed to
provide a loan of $1.573 million dollars, at three percent (3%) interest
for twenty (20) years. The second part of the loan package will come
from either the Water Development Authority (WDA) or the Rural Utilities

Service (RUS). The RUS loan, if approved, is at a better rate than the
WDA loan. (Tr., pp. 37-45).

The Manager, Mr. Cox, then identified and sponsored the original
application filed in this case, and a supplemental filing made on
Septemper 17, 2003, as Applicant’s Exhibits No. 2 and No. 3. He stated
that the Dlstrlct’s last rate increase went into effect on July 1, 1997,

and that the District would have required a rate increase regardless of
the proposed construction project. Pursuant to its review in this
matter, Commission Staff has recommended an immediate rate increase, as
well as another increased set of rates when the project is completed.

The District has reviewed those Staff-recommended rates and. is in
agreement with them.. (Tr. pp. 46-52).

Under cross-examination by Mr. Hardman, the attorney for the
Intervenors, Mr. Cox stated that he had earned an Associate'’'s degree in
business, an Associate’s degree in surveying and an Associate’s degree in
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civil engineering prior to his employment with the District. He worked
for an engineering firm between 1976 and 1980. The District has fourteen
(14) employees and Mr. Cox believes that he is both a “hands-on manager
as well as a delegating manager.” Lubeck does its own maintenance, which
requires a few more employees. Mr. Cox has done no analysis as to
whether the District should be subcontracting for maintenance. He
believes the current system is saving money and has been in-place and
working well for a long time. Employee salaries are reviewed on a yearly
basis and any changes are recommended by the Manager and approved by the
Board. The Board reviews the Manager's performance and salary as well.
The process is formal and systematic. All employees are hourly, except
the Manager. Employees receive overtime pay for overtime work. (Tr. pp.
54-60). ,

The Manager was then questioned about certain additions and
improvements recommended by the Commission’s Engineering Staff as part of
a previous rate case in 1995. Those projects were discretionary and were
to be funded as cash surplus allowed. One list of projects, designated
DAH-1, was required by Staff if sufficient funds became available. A
second list of projects, designated DAH-2, was optional. Mr. Cox then
detailed which projects were actually completed and which were not. Not
all projects were completed, but some of the DAH projects were picked up
and re-authorized in the 1997 rate case. The projects which were not
completed either did not have sufficient cash surplus funding, or were
held off to be combined with other complementary installations.
Construction of the steel storage building, a DAE-2 project, was funded
and constructed because new vehicles were being exposed to the weather
and the building ”“kit” became available at a bargain price. District
employees built the “pre-fab” building at great savings. The materials
were obtained through a bidding process. The estimated costs in the
current 3.5 million dollar project are based on the engineer’s profes-
sional opinion and current construction conditions. (Tr. pp. 63-77).

Mr, Cox then gave further detail on the process of obtaining funding
for a certificate project and explained the functions of the various
agencies involved. Once funding is located and allocated, the actual
certificate application is filed with the Public Service Commission. Mr.
Cox then explained that, in the 1995 tariff case, a cash flow surplus of
$217,000 was projected and should have been available for the Staff-
recommended (DAH-1) projects or improvements. In reality, due to other
problems experienced by the District, the projected surplus was not fully
recovered. Initially, the District was required to £ile quarterly
reports on those projects with the Public Service Commission. The
District stopped £filing those reports in 1999, with the approval of

Staff. The original order called for a three-year reporting period.
(Tr. pp- 78-85). .

Under cross-examination by Commission Staff, Mr. Cox confirmed that,
since the 1995 tariff case, the District’s annual operating expenses have
increased from $548,064 to $791,488. Mr. Cox believes this increase is
due to increased power, chemicals and repair and replacement costs. Mr.
Cox’'s salary is currently allocated on a 50/50 basis between the sewer
operation and the water operation. The hourly employees’ wages are also
allocated according to actual hours worked for either water or sewer.
The Board determines salaries and benefits and has two regular meetings

S
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each month at which customers are welcome to attend. Mr. Cox confirmedm1
that both the District and the Public¢ Service Commission continue to get
low pressure complaints from District customers living at higher
elevations. This problem will be addressed by the proposed project.
Both components of the proposed project are needed now and should not be
postponed. Confirmation of funding from the RUS is expected in about a

month. Construction of this project will take about twelve (12) months.
(Tr. pp. 86-95).

On redirect examination, Mr. Cox clarified that the WVIJIDC is the
statewide entity that reviews funding requests for water and sewer
projects and determines the available and appropriate funding sources for
each project. This determination is based in part on median household
income for the area to be served by the project. This project has
received the most competitive funding rates available. (Tr. pp. 95-96).

On re-cross examination by Mr. Hardman, Mr. Cox confirmed that line
leaks can cause pressure problems at the time of the break, but usually
not on a long-~term basis. Slow leaks can also persist when not discov-
ered. The District’s low pressure problems are generally in the same
locations. The higher the elevation, the more persistent the problem,.
Mr. Cox estimates that around five percent (5%) of the District's
customers are experiencing low pressure problems. The vast majority of
these problems will be remedied by this project. New extensions of |
service can also impact pressure for existing customers. Sometimes this |
can be predicted and planned for. The normal customer count increase for ?
the District is 60 to 100 new customers per year. There also is some
loss of customers. (Tr. pp. 97-102).

On re-cross by the Staff Attorney, Mr. Cox confirmed that the
District keeps a complaint log and that the District'’s responsibility to
provide adequate pressure ends at the customer’s water meter and is

determined by the Public Service Commission’s rules and regulations.
(Tr. pp- 102-103).

The District then called its project engineer, Craig Richards, of
Burgess & Niple, Inc., as a witness. Mr. Richards is a Registered
Professional Engineer in the State of West Virginia, and all parties
stipulated to his expertise in the field of engineering. Burgess & Niple
has been providing engineering services and advice to Lubeck Public
Service District since 1972, and has been involved in this project since |
its inception. A map of the District’s system was identified, marked and
admitted as Applicant‘’s Exhibit No. 4. Mr. Richards stated that this
project involved all four of the primary components of the Lubeck system:
supply, treatment, distribution and storage. The new well is needed to
increase water supply and quality. The current wells produce water with
high levels of iron and manganese and low PH. The level of iron and
manganese varies between the different wells and the District optimizes
treatment by selecting between the wells for production requirements,
These wells eventually become partlally plugged by the contaminants, flow
is decreased and plant supply is reduced. The District’s water is acidic
due to the presence of carbon dioxide in the raw water, which causes
increased levels of lead and copper to be ‘leached out of customer
plumbing., The treatment plant improvements in this project will reduce
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the inherent acidity of this water and reduce the presence of lead and
copper at the faucet. (Tr. pp. 104-111).

The Engineer continued by pointing out that the District had roughly
90 to 100 miles of water main and operated with three distinct or
separate pressure districts, defined by each area’'s storage characteris-
tics. Average daily demand is 700,000 to 800,000 gallons, with a
1,500,000 maximum day demand. Storage volume should equal two days of
demand. The District currently has only 1.1 to 1.2 days of storage.
Increased storage is needed and storage needs to be redistributed.
Residential development within the District has thrown the storage and
distribution systems out of proportion. The distribution system must
also be improved to allow movement of water around the system. The well
field is large enough to support additional wells in the future as need
arises. The new well will restore the production capacity of the
treatment plant. The Engineer then detailed the improvements inside the
treatment plant and explained what each would accomplish in the treatment
process. He also located the new tanks on the map of the District
previously marked as an exhibit and explained how each tank would
supplement or improve service. Lastly, he explained that all system
improvements would be constructed under one of five separate contracts.
(Tr. pp. 112-122).

By agreement of counsel, Staff cross-examined the Applicant’'s
engineer first. Mr. Richards confirmed that all planned improvements had
been approved by the Department of Health and a permit had been issued.
He reiterated that two days of storage was the recommended standard of
the Health Department. The proposed air stripper units should reduce the
District’s chemical costs. The two tanks scheduled for demolition will
be left in service until the new tanks are in place. The new distribu-
tion lines are required to allow the efficient movement of water around
the system, but the system is still not designed for fire protection.
The new well will improve operational flexibility. (Tr. pp. 123-127).

On cross-—examination by the Intervenors’ attorney, Mr. Richards
stated that he had been involved in this project as a supervisor since
its inception. He believes that the staff at Lubeck Public Service
District is well-educated, qualified and easy to work with. They
recognize problems quickly and are independent-minded. Most solutions
are joint efforts between the District's staff and the District’s
engineers. Initially, any system problem is identified by District
personnel who then may call in the engineers. Some problems are solved
by system or operational adjustments, while others may require capital
improvements which necessitate design and funding. The Engineer
confirmed that Lubeck’s water contains one or two parts per billion of
the contaminate C-~8. The EPA allowable limit for C~-8 is 150 parts per
billion. Consequently, the current well field is still a safe source.
The District always participates in the legally required bidding process
for engineering services. All construction is also appropriately bid by
the Distriet. Mr. Richards was not aware of the amount being paid to
Burgess & Niple for this project. (Tr. pp. 128-135).

T ——— ———— —

On redirect, Mr. Richards confirmed that the larger of the two River
Hill tanks will be demolished at the start of construction and the second

tank will remain in service until the new tank goes on line. He also
! '—_"———-“'*—*_———"“~——“—_—‘"*_—"—“‘—‘——‘__“—“‘“““““_“TET—J
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believes that, based on his experience and current market conditions,

these project cost estimates are accurate and reasonable. (Tr. pp. 135-
136).

The District called its Certified Public Accountant, Phil
Postlewait, as its next witness. Mr. Postlewait has worked with the
District since 1982 as its accountant of record. He developed the Rule
42 exhibit submitted by the District in this case, as well as the revised
Rule 42 exhibit. The revised Rule 42 exhibit was necessary in order to
calculate the interim rate increase needed by the District. Mr.
Postlewait then identified and sponsored Applicant’s Exhibit No. 5. The
exhibit contains a rate calculation and comparison chart using the
various rates proposed in this case. Staff recommended lower rate
increases, both interim and post-construction, than the District had
requested. However, the District Board has reviewed Staff's rates and
has agreed to accept them as appropriate. The agreed rates will provide
adequate debt coverage. The District will work within the limits of the
available cash surplus. The District provided all requested financial
data to Commission Staff during this review process. The District’s
accounting system will be upgraded to provide the Staff-requested. twelve-
month history of the accounts payable. Mr. Postlewait is an experienced
utility rate accountant and believes that the Staff-recommended increased
rates are fair and reasonable. (Tr. pp. 139-147).

By agreement of counsel, the Staff Attorney cross-examined the
District’s accountant first. Mr. Postlewait confirmed the increase in
the District’s operational expenses from $550,000 in the 1995 case, to
$791,000 in the current case. The system is roughly nine years older now
and requires more maintenance. Also, overall costs have increased. The
District is currently operating with a cash flow deficit, although all
debt payments are being made. He confirmed that the District’s current
accounting system records expenses on a month~to-month basis in a year-
to-date journal, while Staff would prefer a full twelve-month history.
He confirmed that Staff’s interim rate should provide a cash flow surplus
of $162,434, which is sufficient. . Debt coverage should also be suffi-
cient. (Tr. pp. 148-152).

Under cross-examination by the Intervenor’s attorney, Mr. Postlewait
stated that he was in no way related, by blood or marriage, to any
employee of the District. He is paid $2,200 per month by the District as
a retainer. The work on a major project like this one is billed
separately at an hourly rate. He then explained that the term “coverage
ratio" relates to standard bond covenants and is a requirement of the
lender. The accountant did not recall if he was paid any fees, over and
above his retainer, in the year 2003. The Staff Attorney interjected
that he had not been so paid, according to Staff’s records. The
District’s annual operating expenses include a component for wages, which
runs around $470,000, water and sewer combined. That amount is allocated

. precisely between water and sewer operations according to actual hours

expended on each. These wages do not seem unusual or extraordinary in
anyway. (Tr. pp. 153-160).

-Under re-cross examination by the Staff Attorney, Mr. Postlewait
cqnﬁlrmed_that the District had instructed him to calculate a revised
minimum bill based on 2,000 gallons of usage instead of 3,000 gallons in

P@é&mcowpmm -10-
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" explained what a minimum bill represented. (Tr. pp. 160-161).

After a brief recess, the evening session of hearing c¢onvened as
scheduled with all parties in attendance. The session opened with
additional statements of protest, objection or support.

Bennie Graham has been a District customer for 26 years and is
against any increase. He is also concerned about the use of the same
well field. (Tr. p. 165). Marie Cutright believes a complete audit of
the District’s financial and managerial practices’ should be conducted
prior to any increase. (Tr. p. 166). Jim Tracewell is against the
increase because he has had supply and pressure problems with the
District’s water for 27 years. (Tr. p. 167). Edward Benson is against
this increase and thinks the previous increase (1997) should be rescinded
as well. (Tr. p. 168). Melvina Fauley stated that she and her husband
were senior citizens on a fixed income and might have to turn their water
service off if this increase is granted. (Tr. p. 168).

‘Rick Perdue has lived in Lubeck and been a customer for 24 years.
"He believes employee benefits should be reduced. He also has replaced

four hot water tanks in 24 years and won’t drink the water. He is
against the increase. (Tr. p. 169). Kenneth Cunningham is opposed to
any dincrease. (Tr. p. 169). Linda Towner believes she has had to

replace may water-using appliances because of the District’s poor water
quality and she wants the quality improved. She is concerned, however,
about how the District uses customer funds. (Tr. p. 170). Ed Emerson
believes that the need for these new water tanks is due to poor planning
and that previous surplus funds should have been used to build them. (Tr.
p- 171). Vickie Satow does not believe these improvements are needed and
opposes the increase. (Tr. p. 172).

order to assist the retired, single or elderly customers. He also

|

‘ !

i Judy Hartber has pressure problems at her residence, but does not \

I believe an increase of this magnitude is justified. She buys bottled

’ water. (Tr. p. 172). Calvin Strader is against this rate increase until
the District’s accounting practices change. He believes these improve-

I ments are not needed and that certain money is unaccounted for. (Tr. pp.

172-173). Jerry Martin stated that the District already has an outstand-

ing debt of 30 million dollars. The new project will add 3 million more

debt. He does not believe that it can ever be paid off. He also

] believes the monthly accounting fees are high. (Tr. p. 173). Kenneth
Gunn believes a 64% increase reeks of poor planning by the Board. The

| problems did not occur overnight. He believes the accounting fees are

‘ high. He is also concerned about C-8, and the general accountability of
the Board. (Tr. pp. 173-175). Roger Bush doesn’t mind:paying reasonable
rates for water and sewer, but states that a 64% increase is too high.

‘ It could affect property values. (Tr. p. 175).

Terry Hoffman believes that she and other customers are on a runaway
train. She does not understand how the original 64% increase got reduced
to 39%. (Tr. p. 176). Marie Cutright was concerned about the accounting
practices used to produce this audit. (Tr. p. 177). Don Vaughn believes
that the District has a history of mismanagement and will mismanage this
increase. (Tr. p. 178). Karl Allen stated that the District’s service
territory needs to be limited. He also believes the District has made

Public Service Commission
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bad maintenance decisions about its vehicles, although the individual
workers are fine gentlemen. (Tr. pp- 179-180). Ruthanne Boston
gquestioned the District’'s past spending decisions and how this increase
would be used. (Tr. p. 180). Jim Ferguson believes his billing is
inaccurate and he opposes the increase. (Tr. p. 181). Rebecca Wells
lives on Ball School Road within the District and can’t get the Dis-
trict’'s water. The improvements in this project will allow the District

to serve her elevation. She and her neighbors currently haul water.
(Tr. pp. 181-182).

Commission Staff called its engineering Technical Analyst, Joseph A.
Marakovits, as its first witness. Mr. Marakovits identified the Staff
report prepared for this case as Staff Exhibit No. 1. He explained that
the report contains an engineering review for the interim rates which are
necessary for the District to continue current operations, as well as a
review of the project. He then explained his role in the Staff review
process and detailed certain adjustments he made to going-~level expenses.
He stated that chemical costs were down for the test year, but filter
sludge disposal had increased. (Tr. pp. 184-188).

Mr. Marakovits also reviewed the proposed additions and improvements \
needed by the District. As part of his review, Mr. Marakovits determined
that the District will be authorized to replace one service vehicle per
year, on a seven-year cycle. Mr. Marakovits also believes the District
needs to pave an access road for $5,000, to be amortized over five years. |
staff allowed money for well-monitoring controls, replacement well pumps |
and treatment plant modifications not included in the project. Chlorine
gas is escaping from the clear well and that situation needs to be
repaired. Staff also funded continuing improvement projects previously
initiated, such as touch-read meter replacement. In total, Staff
recommended $147,041 in continuing average plant additions. .Lubeck has -
a very tight water system and unaccounted-for water was only 7-1/2% for
the test year, one of the lowest rates in the State. Mr. Marakovits also
produced the cost allocation factors for the class cost of service study
in this case. He then detailed that process. (Tr. pp. 188-197).

Mr, Marakovits also reviewed the necessity of the proposed project
improvements. He described the proposed enhanced storage and the major
treatment plant improvements and itemized the cost. The overall project
cost per customer is $885, which is reasonable and economically feasible,
The West Virginia Office of Environmental Health Services has issued a
permit for this project. Staff concurred that the District needs
additional storage as well as improved pressure conditions at higher
elevations. The air strippers will remove carbon dioxide from the raw

- water and lower the acidity. That will be a cost-effective alternative

to continued chemical use, which should decrease by about 60%. Air
strippers are the optimum treatment option at this time. Staff recom-
mends approval of this proposed project. (Tr. pp. 197-204).

Under cross-examination by the Intervenors’ attorney, the Staff
Technical Analyst stated that he performed approximately 100 reports per
year concerning water and sewer projects and other matters. He spent
three weeks in preparation of this report, which was complicated. He
then detailed the documentation used in this review, and the extent of
the field visit. The adjustment to chemical cost was due to overbuying

Pubic Senvice Comeniasion -12-
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in the test year, which is common. Mr. Marakovits believes the District

is doing a very good job of treating its water and operating the system.
He found no mismanagement. (Tr. pp. 205-211). .

On redirect, Mr. Marakovits pointed out that the District is meeting
all of the Health Department standards. The Health Department's recent
sanitary survey of the District was very thorough. 1Iron in water is a
taste problem, while manganese causes stains if not properly treated.
Manganese causes problems with hot water tanks as well. The District's
C-8 levels are well within current standards. (Tr. pp. 211-213).

Commission Staff then called Utilities Analyst Steven Kaz as its
next witness. Mr. Xaz confirmed his work on the Staff report and
identified the Staff Rule 42 exhibit and Class Cost of Service Study as
his work product. He then explained the process of the review in this
case and detailed some of the adjustments that were warranted. Payroll,
benefits and taxes were adjusted to reflect current levels, as were
operating expenses. Mr. Kaz stated that the District was operating with
a per books cash flow deficit of approximately $10,000, which puts the
District in technical default with its bondholders. This is why Staff is
recommending an immediate rate increase. The current outstanding balance
of bonds is 3.4 million dollars. After this project is constructed,
total outstanding bonds for the water operation will be 7 million
dollars. Staff’s post-construction recommended rate is driven by the
additional debt. Mr. Kaz confirmed that the District’s Board controls
salaries and benefits and has recently switched insurance carriers to
lower some of those expenses. Staff has urged the Board to reevaluate
these areas. Additionally, Staff has requested the Board to adopt a more
standard and useful accounting program. (Tr. pp. 214-224).

staff is recommending an immediate rate increase of 15.8%, and a
post~construction total increase of 39.2%, compared to current rates.
Staff also recommended approval of its prepared tariff, Staff Exhibit No.
5. An average bill for 4,500 gallons of usage will be approximately
$29.12, post construction. Mr. Kaz recommended overall approval of this
project. (Tr. pp. 224-226).

Under cross-examination by the Intervenors’ attorney, Mr. Kaz stated
that grant money for projects such as this one is generally based on
median household income as determined by the U.S. Census. A lower median
income can result in higher grant funding, if grant monies are otherwise
available. Mr. Kaz prepares between four and ten financial reports per
year for a wide variety of utilities. This investigation and report took
the better part of three months to complete. He then explained his
review process. Lubeck’s wages are not out of line with other similar
districts. Mr. Kaz did not look at a comparison of the managers’
salaries. He also explained that the test year cash flow deficit was
$10,000, which will increase to $40,000 at going level if no increase is
granted. He described technical default as insufficient available cash
to insure debt repayment. Current expenses, such as operation and
maintenance costs, are paid before the debt is serviced. The interim
increase will resolve that problem. The District pays 100% of the
premium for health and dental insurance for its employees, which is not
to say that there are not significant co-pay and deductibles paid by the
employees. (Tr. pp. 228-235).
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Mr. Kaz believes that the primary reason for the District’s current

cash flow deficit is simply due to rising overall expenses without a
corresponding increase in new revenue due to growth. The revenue levels |

first projected in the 1995 rate case, in reality, were not realized
~until just this past year. This was due to the conservation of water by ‘
customers. Approximately 800 customers per month will benefit from the §
i proposed new minimum bill based on 2,000 gallons of usage. Mr. Kaz found |

no indication of mismanagement during his work on this report. (Tr. pp. \
236-240).

Mr. Kaz believes that the District’s general bookkeeping methods are
comparable to the methods used by other public service districts. He
then detailed the problem the District was having produc1ng a full
twelve-month history as requested by Staff. Everything is accurate and
available on a monthly basis; it’s just more difficult for Staff to
collect and analyze. The same problem was noted by Staff in the 1995
case. If projected revenues in this case are not realized as quickly as
predicted, the District has a history of getting by on available revenue.
However, a technical default could occur again. The District will be

back in compliance with the bond requirements as soon as the interim rate
goes into effect. (Tr. pp. 241-245).

On redirect, Mr. Kaz explained that, during the test year, the -
pDistrict Manager’s salary was allocated 50/50 between the water and sewer
operations. Staff has recommended that only $18,000 of that salary be

| allocated to water in the coming year. This results in a 24% water, 76%
! sewer allocation, which reflects actual time expended. He also confirmed

that public bondholders can file legal action to force utilities to cure
bond defaults by rate increases. (Tr. pp. 245-247).

The Intervenors called James E. Smith as a witness in this matter.
Mr. Smith is a 27-year Board member and Chairman of the Lubeck Public
Service District. Mr. Smith stated that it was Board custom to reqularly i
meet with its Manager twice a month, at regqular Board meetings or when
necessary. The Board meetings are public and last between 45 to 90
minutes. Some are much longer. The meetings convene at 7:00 p.m. to
accommodate the public. Notice of each meeting is advertised and posted.
A written agenda is provided and minutes kept. He then described a
typical meeting. All payments by check require two signatures. The
public is also allowed to raise issues of new business. The Board’s
accountant attends all meetings unless he is traveling or unavailable.
The District has a 20-year strategic plan, which is in written form and '
is available to the public. (Tr. pp. 251-256). .

writing using a prepared form. Each job duty and category is rated from
1 to 5, and increases are based on overall rating averages. Mr. Cox’s
salary was adjusted to its current base level four years ago when the
District's sewer project was completed. At that time, the District’s
Assistant Manager resigned and relocated and those job responsibilities
were combined with the Manager’s job and the salary was increased
accordingly. This resulted in a savings of around $20,000. Mr. Cox's

salary was compared to other district managers' salaries at that time as

|
\
j All of the employees’ performance and salaries are reviewed in
|
}
i
|
| well.” (Tr. pp. 256-258).
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Under cross-examination by the District’s attorney, Mr. Smith
confirmed that he was a registered professional engineer in the State of
West Virginia. He also confirmed that customer complaints are received
at Board meetings and many involve people wanting the extension of water
service at any cost. No new customers will be added by this project, but
the District’s overall ability to serve other areas will be enhanced.
This project will improve service to current customers and was intended
to respond to persistent customer complaints. The Board does not request
rate increases without good reason. Mr. Smith pays the same rates every
other customer pays. (Tr. pp. 258-260).

Under cross-examination by Commission Staff, Mr. Smith stated that
customers were encouraged to attend the full Board meetings and to raise
any issue that is reasonable during the call for new business. (Tr., pp.
261-262). This concluded the testimony at hearing. :

DISCUSSION

The Applicant, Lubeck Public Service District, operates a combined
water and sewer utility serving a large and diverse geographical area of
Wood County, West Vvirginia. This cextificate case involves only the
water operation and its 3,700 customers. The District has regquested an
immediate increase in rates in order to meet current operating expenses
and debt service and to eliminate an existing cash flow deficit.
Additionally, the District has proposed construction of a broad range of
additions and improvements to its production, storage, treatment and.
distribution system to address existing service deficiencies.

The Staff Report filed in this matter and all testimony at hearing
clearly indicate that the District is currently experiencing a cash flow
deficit of approximately $10,000, which will increase to $40,000 in the
current fiscal year. Since the District's rate increase in 1995, the
annual overall operational expense has increased from $548,064 to
$791,488, without a corresponding increase in new revenue. There is no
question that the District is in need of enhanced revenue from operations
to offset the increase in expenses. Staff has recommended, and the

District has accepted, an immediate revenue increase of approximately
15.8%. :

The Protestants and Intervenors in this case are obviously well-
intentioned, but have failed to produce any reliable evidence of
financial mismanagement by the District. Likewise, there was no
effective presentation of any realistic cost-saving measures which would
mitigate against an immediate rate increase. Staff reports that the
increase in annual operating expense was due to normal and expected
increased costs for power, chemicals, repair and replacement items, taxes
and labor costs. The District has. also pointed out that its system is
now seven years older and requires more maintenance. Neither the Staff
Technical Analyst nor the Utilities Analyst found any mismanagement by
the District. Consequently, the Staff-recommended Pre-Construction Rates
filed herein on February 6, 2004, will be approved for collection and use
by the District for all service provided on and after the date this
Recommended Decision becomes a final order of the Commission.

of West Virpnia
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The District's original application in this matter also requested
Commission approval of the construction of a wide range of system
additions and improvements. Due to system expansion and residential.
development within the District's service territory, the distribution and
storage system is now inadequate and ceratin elevations within the
District suffer supply and pressure problems. This project is a
comprehensive effort to provide the required storage, improve system
supply and pressure and update and improve treatment and well supply.
The need for all proposed improvements was well-established by the
District's Manager and Engineer. Substantial and obvious service and
quality problems will be addressed by these improvements and all existing
customers will benefit £rom these changes. Commission Staff has
concurred in both the necessity and the economic feasibility of this
project. The project is appropriately designed and funded and cannot be
said to pose an undue hardship on the general customer base.

Although a large volume of protest was initially received in this
case, that protest was not substantiated at hearing. The issues raised
by the Protestants and Intervenors at hearing were either not very
significant (removing air conditioning from District vehicles), or were |
not supported by competent testimony or reliable evidence (disproportion-
ate salaries and benefits, poor planning and management). In fact,
Commission Staff found no evidence of unusual spending or poor management
‘and stated that the District was generally well-operated. The issue
concerning the District's accounting system appears to be an inability of
the District's computer software to produce a compilation of account data
in a form which is convenient and useful to Commission Staff. - There was
no allegation that Staff did not eventually receive all of the data it
requested, or that the data was in anyway inaccurate. The Intervenors
were given wide leeway toO cross examine all witnesses and that examina-
tion produced much testimony. However, most of that testimony simply
corroborated the necessity and convenience of this project. Some of the
best witnesses to the need for this project were the Protestants
themselves, who repeatedly complained of periodic pressure problems,
damaged appliances and the need for improved water quality. Likewise,
the Intervenor Argabrite, in his post-hearing brief, continued to arque
perceived procedural shortcomings and did not present .any substantive
interpretation of the facts or argqument of law in contravention of the
requested rate increase or the proposed project. For these reasons, the

District's proposed project will be approved and a certificate of
convenience and necessity issued.

 After the Staff recommendation was received and the hearing was
conducted, the Rural Utilities Services of the United States Department
of Agriculture confirmed that it would provide an alternative loan for
this project at better terms than the previously expected loan from the
State Water Development Authority. Staff revised its recommended rates
to reflect inclusion of this loan, and the District has concurred. The
revised Staff-recommended Post-~Construction Rates filed herein on March
12, 2004, will be approved for all service rendered on and after the date

this project is certified as substantially complete by the District's
Project Engineer. :
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NDINGS OF FACT

1. On September 8, 2003, Lubeck Public ServicerDistric.t (District)
filed a duly verified application for a certificate of convenience and

necessity to construct and operate a water improvement project consisting
of two components.

Component One consists of the construction of an air
stripping unit at the existing water treatment plant and the
construction of three water storage tanks. Construction of the
air stripping unit will remove excessive carbon dioxide and
reduce the corrosivity of the water to meet drinking water
'regulations. Construction of the water storage tanks will
increase water pressure and reduce pressure fluctuations in the

distribution system to prov1de adequate water pressure to the
District’s customers.

Component Two consists of the construction of the follow-
ing: (1) 20,700 linear feet of water main; (2) a 160 gallon per
minute (gpm) booster station; (3) a new altitude valve and
valve vault at the New England Ridge tank site; (4) rehabilita-
tion of the existing altitude valve at the Riverhill Tank site;
(5) a flow control valve and valve vault on the Homewood
system; (6) improvements on the Wildwood tank, including
increasing the overflow and sizing; (7) demolition of both the
tanks at the Riverhill tank site and construction of a new
531,000~gallon tank at the Riverhill site; and (8) drill-
ing/development of a new 300 gpm water production well and
other associated work in the Lubeck, Tygart, Steele and Harris
Districts of Wood County, West Virginia. These improvements

are necessary to improve the distribution, supply and storage
capability of the system.

(See, Application filed September 8, 2003).

2. This application was filed with the Commission for prefiling
notice on July 28, 2003. On September 8, 2003, the District filed a duly
executed Affidavit of Publication demonstrating publication for public
legal notice of the intent to file this application on August 2 and 9,
2003, in The Parkersburg News, a daily newspaper, duly qualified by the
Secretary of State, published and of general circulation in Wood County,

West Virginia. (See, letter filed July 28, 2003; Affidavit of Publica-
tion filed with application).

3. The Applicant has provided public legal notice of this
application and rate increase by direct mailing, posting and publication,
all in accordance with the Amended Notice of Filing entered September 22,

2003, and Rule 10.3.d. of the Commission's Rules of Practice and
Procedure. (See, Affidavits filed January 23, 2004).

4. Pursuant to public notice of this application, numerous letters
of protest were received by the Public Service Commission and filed in
this case file. Many Protestants requested an evening hearing to
accommodate their usual schedule. (See, Commission case file generally).

Public Senvice. Commission
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5. As an accommodation to the Protestants, this - certificate
application was scheduled and convened for hearing at 1:30 and 6:30 p.m.,

on February 17, 2004, in Parkersburg, Wood County, West Virginia. (See,
Procedural Order issued January 14, 2004). :

6. Pursuant to its investigation and review in this matter,
Commission Staff has recommended approval of the proposed construction
contained in the application for a ‘certificate of convenience and
necessity, as well as an increase in the District's rate to become
effective at the conclusion of this case and an additional increase in
rates to become effective upon completion of the construction project.
(See, Final Joint Staff Memorandum filed February 6, 2004).

7. Commission Staff has determined that the Lubeck Public Service
District is currently operating with a cash flow deficit of $40,000 for
the present fiscal year. Staff has recommended an immediate interim

- increase in revenue of 15,8%, which will provide a cash flow surplus of
approximately $162,000 and adequate debt serwvice coverage. Staff has
stated that this interim increase is sufficient and not .excessive and

. will fund ongoing operations, debt service and recommended plant
additions and maintenance items. - (See, Final Joint Staff Memorandum
filed February 6, 2004; Tr. pp. 214-224, 224-226).

8. Commission Technical Staff has recommended an interim cash flow
surplus of at least $147,041 for the District based on average plant
additions, necessary egquipment repair and replacement and imminent

maintenance needs. (See, Final Joint Staff Memorandum filed February 6,
2004; Tr. pp. 188-197).

9. Commission Staff has designed and recommended a pre-construc-
tion tariff, which will produce the increased operational revenues needed
by the District, to become effective upon the entry of a final ordex in

this case. (See, Final Joint Staff Memorandum filed Febxuary 6, 2004;
Tr. pp. 224-226; Staff Exhibit No. 4).

10. The project which is the subject of this application will
improve water service to all ‘customers of the District and relieve
significant production, treatment, storage and distribution problems
currently experienced by the District. (See, Final Joint Staff Memoran-

dum filed February 6, 2004; Tr. pp. 37-45, 86-95, 104-111, 112-122, 188-
197, 197-204).

11. Pursuant to its review of this project, the West Virginia
Office of Environmental Health Services, Department of Health, has issued

- its permits, Nos. 15,676 and 15,677, for this project. (See, application
filed September 8, 2003; Tr. pp. 123-127, 197-204).

12. This project is estimated to cost $3,541,000 and will be
financed by a loan ‘from the West Virginia Infrastructure and Jobs
Development Council in the amount of $1,570,000 with an interest rate of
three percent (3%) for a term of 20 years, and a loan from the U.S.
Department of Agriculture, Rural Utilities Sexvice, for $2,068,300, with
an interest rate of 4.625% for a term of 40 years. $100,000 of the RUS
loan was included to cover RUS’ estimate of construction period interest,
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a budget component required by RUS. (See, application filed September 8,
2003; letter of conditions filed March 10, 2004; Tr. pp. 37-45).

committed or reserved and are expected to be available for this project.
(See, application filed September B, 2003; letter filed March 30, 2004).

"14. Pursuant to its review of this project, Commission Staff has
recommended approval of the application filed in this matter and that a
certificate of convenience and necessity be issued for said project.
(See, Final Joint Staff Memorandum filed February 6, 2004; Tr. pp. 197-
204, 224-226).

\ 13. All funding sources for this proposed project have been

15. Commission Staff has recommended approval of increased rates in
order to support this project. Staff’s revised increased rates will
generate annual operating revenues of approximately $1,478,672, with a
cash flow surplus of $§162,304, and a debt coverage of 135%, which is -
sufficient to support ongoing operations, but is not excessive. (See,
Further Joint Staff Memorandum filed March 12, 2004; Tr. pp. 224-226).

to become effective for all service rendered on and after the date the
project engineer certifies this project as substantially complete. (See,

Further Final Joint Staff Memorandum filed March 12, 2004; Tr. pp. 224-
226).

protest, both written and oral, were filed in this matter; however, the
Protestants and Intervenors did not produce any reliable evidence that
the Lubeck Public Service District does not require interim rate relief,
or that the proposed project is not convenient and necessary. (See,

letters and petitions, Commission case file generally; Tr. pp. 12-33,

16, Staff has designed and recommended a revised post-construction l
164-182). 1

!

l . 17. Pursuant to proper public notice, numerous statements of -
\ CONCLUSIONS OF LAW

1. The Lubeck Public Service District is currently operating with

a cash flow deficit and is in need of interim rate relief as recommended
by Commission Staff.

is necessary in that it will improve water service to all customers of
the District and relieve significant production, treatment, storage and
distribution problems currently experienced by the District.

) 3. The proposed construction project detailed in this application
| 1s convenient in that a reasonable and advantageous funding package has
been arranged and the resulting increased rates are reascnable and not

2. The proposed construction project detailed in this application 1
unduly burdensome to the District’s customers. \

Public Service Commission -19-
of West Virginia
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ORDER

IT IS, THEREFORE, ORDERED that the Lubeck Public Service District
shall be authorized to charge and collect the Staff-Recommended Pre-
Construction increased rates and charges, attached hereto as Appendix A,

for all service rendered on and after the date this Recommended Decision
becomes a final order of the Commission.

S fetatty—— SRS —— )

IT IS FURTHER ORDERED that the application filed by Lubeck Public
Service District on September 8, 2003, shall be granted, and that a
certificate of convenience and necessity shall be issued for the

construction and operatlon of the improvement project detailed in said
7 appllcatzon.

|
IT IS FURTHER ORDERED that the Lubeck Public Service District shall
be authorized to accept, execute and close on the funding package
|. proposed for the project herein approved, including a loan from the West
# Virginia Infrastructure and Jobs Development Council in the amount of
$1,570,000 at an interest rate of three percent (3%) for a term of 20
years and a loan from the U.S. Department of Agriculture, Rural Utilities

‘ Service, in the amount of $2,068,300 at an interest rate of 4.625% for a
\ term of 40 years.

IT IS FURTHER ORDERED that the TLubeck Public Service District is
authorized to charge and collect increased rates and charges in support
of the project approved herein, as set out in the revised Staff-
Recommended Post-~Construction rates, attached hereto as Appendix B, for
all service rendered on and after the date the District’s project
engineer certifies the project as substantially complete.

|
|
I
|
|
;
|
l
|
|
|
!
1
|
I
|
|
l
l
|
!
i
. |
IT IS FURTHER ORDERED that final bid summaries for this project |
shall be provided to Commission Staff, and, further, should the bids l
exceed the estimated construction cost approved herein, or if the plans, |
scope or terms of financing for the project change, the District shall
request a reopening of this case for subsequent review and approval by
the Commission, prior to commencing construction.

IT IS FURTHER ORDERED that the Lubeck Public Service District shall
file an original and five (5) copies of a revised tariff, containing the
interim rates approved in this Recommended Decision, within thirty (30)
days of the date that this order becomes final. The District shall file
an original and five (5) copies of the post-construction rates approved
in this Recommended Decision within thirty (30) days of the date the
project certificated herein is certified as substantially complete.

IT IS FURTBER ORDERED that this matter be removed from the Commis-
sion’s docket of open cases.

The Executive Secretary is hereby ordered to serve a copy of this |
order upon the Commission by hand delivery, and upon all parties of \

record by United States Certified Mail, return receipt requested.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission |
] within fifteen (15) days of the date this order is mailed. If exceptions
r
|
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are filed, the parties filing exceptions shall certify to the Executive
Secretary that all parties of record have been served said exceptions.

If no exceptions are so filed this oxrder shall become the order of
the Commission, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless it
is ordered stayed or postponed by the Commission. :

Any party may request waiver of the right to file exceptions to an
| Administrative Law Judge’s order by filing an appropriate petition in
| writing with the Secretary. No such waiver will be effective until
approved by order of the Commission, nor shall any such waiver operate to
make any Administrative Law Judge‘’s Order or Decision the order of the
1

Commission sooner than five (5) days after approval of such waiver by the
- Commission.,

es”

- Thomas N. Trent
Administrative Law Judge

TNT:mal/dfs
031473ad.wpd

| ———

Public Service Commission

of West Virgnia
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APPENDIX A

_ Page 1 of 2
LUBECK PUBLIC SERVICE DISTRICT -~ WATER
APPROVED PRE=-CONSTRUCTYON RATES
’ : RATE SCHEDULE 1
| APPLICABILITY
: Available within the entire territory served.
l AV. ITY :
Available for general domestic, commercial and industrial water
service. '
| RaTES : ' .
First 5,000 gallons used per month " $5.45 per 1,000 gallons
Next 95,000 gallons used per month §$4.05 per 1,000 gallons
All Over 100,000 gallons used per month $1.94 per 1,000 gallons
MINIMUM CHARGES

No minimum bill will be rendered for less than $10.90 per month
which is the equivalent of 2,000 gallons of water.

l-inch meter 5,000 gallons $ 27.25 per month
2-inch meter 19,802 gallons $ 87.20 per month
3-inch meter 38,642 gallons $163.50 per month
4-inch meter 65,556 gallons $272.50 per month
6~inch meter 168,557 gallons $545.00 per month

RETURNED CHECK CHARGE . _
i A service charge equal to the actual bank fee assessed to the
District up to a maximum of $25.00 will be imposed upon any customer

| whose check for payment of charges is returned by the bank due to
i insufficient funds.

PRIVATE FIRE PROTECTION SERVICE

Where connections, hydrants, sprinklers, etc., on private property

5/8-inch meter 2,000 gallons $ 10.90 per month \
are maintained by consumer: 1

4-inch service line with hydrants, sprinklers, and/or hose
connections ........... ceecseseseastiaraananan e $ 5.00

6~-inch service line with'hydrants, sprinklers, and/or hose
connections ......... et e v estet et et aacaaecaaae e . $ 8.00

connections .......... S e $11.00

10-inch service line with hydrants, sprinklers, and/or hose

connections ...........

-‘ ' 8-inch service line with hydrants, sprinklers, and/or hose
1 * % & 0 8 ¢ 4 & 4 S 0t 8 v e s 2 = n s e 9 ® ® & 9 & a o = 9 $14l00
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Special Fire Protection Charge:
Where connections, hydrants, sprinklers, etc., on private

property are maintained by the consumer requiring cycling of
pumps to maintain system:

Non-Static Connection ............. $66.00 per month

HAULZI TAP C

Water purchased at the District office hauling tap shall be
dispensed at a charge of $0.25 (twenty-five cents) per 100 gallons.

DEL, MENT PENALTY

The above schedule is net. On all accounts not paid in full when
due, ten percent will be added to the net current amount unpaid. This

delayed payment penalty is not interest and is to be collected .only once
for each bill where it is appropriate.

RECONNECTION FEE -- $30.00

To be charged whenever the supply of water is turned off for
violation of rules, non-payment of bills or fraudulent use of water.

SURCHARGE '
$1.00 per 1,000 gallons billed for a period not to exceed the total
.repayment of the Rural Utility Service Loan dated March 28, 1997, for

customers in the Hopewell, Hope Hill and Missouri Run extension area
funded by this loan.

TAP FEE

The following charges are to be made whenever the ut;llty installs
a new tap to serve an applicant.

A tap fee of $400.00 will be charged to customers applying for
service before construction is completed adjacent to the customer's
premises in connection with a certificate proceeding before the Commis-
sion. This pre-construction tap fee will be invalid after the completion

of construction adjacent to an applicant's premises that is associated
with a certificate proceeding.

I AL LEAK ADJUSTMENT

$0.40 per 1,000 gallon is to be used when the bill reflects unusual
consumption which can be attributed to eligible leakage on customer's

side of the meter. This rate shall be applied to all such consumption
above customer's historical average usage.

SECURITY DEPOSIT

Not to exceed one-sixth (1/6th) of the annual estimated charge for
service or Fifty Dollars ($50.00), whichever is greater.



06/13/2005 MON 13:08 FAX Ig028/024

APPENDIX B
Page 1 of 2

LUBECK PUBLIC SERVICE DISTRICT - WATER
APPRQVED POST-CONSTRUCTION RATES

TE EDULE 1

APPLICABILITY .
Available within the entire territory served.

AVAIL TY

Available for general domestic, commercial and industrial water
service.

RATES : _ :
First 5,000 gallons used per month $6.38 per 1,000 gallons
Next 95,000 gallons used per month §$4.82 per 1,000 gallons
All Over 100,000 gallons used per month $2.68 per 1,000 gallons

MINIMUM GES

No minimum bill will be rendered for less than $12.76 per month
which is the equivalent of 2,000 gallons of water.

5/8-inch meter 2,000 gallons §$ 12.76 per month
l-inch meter 5,000 gallons $§ 31.90 per month
2-inch meter 19,782 gallons $102.08 per month
3-inch meter 38,589 gallons $191.40 per month
4-inch meter 65,456 gallons $319.00 per month

6-inch meter 158,675 gallons §$638.00 per month

RETURNED CHECK CHARGE
A service charge equal to the actual bank fee assessed to the
District up to a maximum of $25.00 will be imposed upon any customer

whose check for payment of charges is returned by the bank due to
insufficient funds.

PRIVATE FIRE PROTECTION SERVICE
Where connections, hydrants, sprinklers, etc., on private property
are maintained by consumer: '

4-inch service line with hydrants, sprinklers, and/or hose
connections ....... ceteeecananna cvoes e e s i ovenanaana.a $ 7.00

6-inch service line with hydrants, sprinklers, and/or hose
connections ........ Crveacaeenaan Cetecsanacannans cese. $11.00

.8=inch service line with hydrants, sprinklers, and/or hose
connections ........ cet e e e aeann S G, $14.00

10-inch service line with hydrants, sprinklers, and/or hose
connections .......... Checceaaaan Cheet et e $17.00
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Special Fire Protection Charge:

where connections, hydrants, sprinklers, etc., on private
property are maintained by the consumer requiring. cycling of
pumps to maintain system: :

Non-Static Connection ...-veeee-... 589.00 per month

HAULING TAP CHARGES

Water purchased at the District office hauling tap shall be
dispensed at a charge of $0.25 (twenty-five cents) per 100 gallons.

DELAYED PAYMENT PENALTY |
The above schedule is net. On all accounts not paid in full when
due, ten percent will be .added to the net current amount unpaid. This

delayed payment penalty is not interest and is to be collected only. once
for each bill where it is appropriate.

‘RECONNECTION FEE —- $30.00

To be charged whenever the supply of water is turned off for
violation of rules, non-payment of bills or fraudulent use of water.

URC

ARGE

$1.00 per 1,000 gallons billed for a period not to exceed the total
repayment of the Rural Utility Service Loan dated March 28, 1997, for

customers in the Hopewell, Hope Hill and Missouri Run extension area
funded by this loan.

TAP FEE

A tap fee of $400.00 will be charged to all customers who apply for

service outside of a certificate proceeding before the Commission for
each new tap to the system.

N ENT, JUSTMENT

$0.38 per 1,0"0 gallon 33 to be used when the bill reflects unusual
consumption which can be attributed to eligible leakage on customer's

side of the metery. This rate shall be applied to all such consumption
above customer's historical average usage.

SECURITY DEPOSIT

Not to exceed one-sixth (1/6th) of the annual estimated charge for
residential service or one-sixth (1/6th) of the annual estimated charge
for commercial service, or Fifty Dollars ($50.00), whichever is greater.
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At a session of the Public Service Commission of West Virginia, in the City of
Charleston, on the 3% day of June, 2004.

CASE NO. 03-1473-PWD-CN

LUBECK PUBLIC SERVICE DISTRICT,

a public utility, Washington, Wood County.
Application for a certificate of convenience

and necessity to upgrade the District’s
existing water distribution system.

Co SSION ORDER
The Commission denies the exceptions and filed herein and adopts the April 5,2004,

Recommended Decision.

BACKGROUND

On September 8, 2003, Lubeck Public Service District (District) filed an application
for a certificate of convenience and necessity to construct and operate a water improvement

project consisting of two components.

The first component consists of construction of an air stripping unit at the existing
water treatment plant and the construction of three water storage tanks. Construction of the

air stripping unit will remove excessive c¢arbon dioxide and reduce the corrosivity of the

water to meet drinking water regulations. Construction of thc water storage tanks will

T ) commission U
ARG INIA 7
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increase water pressure and reduce pressure fluctuations in the distribution system to provide

adequate water pressure to the District’s customers.

The second component consists of (1) 20,700 linear feet of water main; (2) a 160
gallon per minute (gpm) booster station; (3) a new altitude valve and valve vanlt at the New
England Ridge tank sife; (4) rehabilitation of the existing altitude valve at the Riverhill Tank
site; (5) a flow control valve and valve vault on the Homewood system; (6) improvemcnts
on the Wildwood tank, including increasing the overflow and sizing; (7) demolition of both
the tanks at the Riverhill tank site and construction of a new 531,000-gallon tank at the
Riverhill site; and (8) drilling/development of a new 300 gpm water production well and
other associated work in the Lubeck, Tygart, Steele and Harris Districts of Wood County,
West Virginia.r These improvemtents are necessary to improve the distribution, supply and

storage capability of the system.

The District estimated construction of the project to cost approximately $3,541,000.
The proposed project funding would come from a 1oan from the West Virginia Infrastructure
and Jobs Development Council (UDC) in the amount of $1,573,000, at an approximate
interest rate of 3% for a term of twenty years, and a loan from the West Virginia Water
Development Authority (WDA )in the amount of $1,968,000, at an approximate interestrate

of 5% for a term of forty years.

i
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The District requested increased rates and charges to become effective upon
completion of the construction in order to pay the debt service required by these project
loans. Additionally, the Disln'ct requested an immediate increase in rates and charges to
become effective upon the conclusion of this case in order to cover the District's current cost

of service, not including the expected project costs.

The District’s current rates are $4.50 per 1,000 gallons used with a 3,000 gallon
minimum bill of $13.50. The initial rate increase requested by the District would increase
rates to $6.08 per 1,000 gallons. The éecond, or post-construction, rate increase requested

would increase rates to $7.38 per 1,000 gallons. -

Pursuant to public notice of the application, numerous letters of protest were
rec;ived. Many protestants requested an evening hearing to accommodate their usual

schedule.

On October 23, 2003, the case was referred to the Division of Administrative Law

Judges for further proceedings with a decision due date of April S, 2004.

On October 31, 2003, District customer John Penczak filed a letter requesting to

intervene in this proceeding.
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December 10, 2003, Dan Casto filed a request to intervene.

On January 14, 2004, the ALJ issued a procedural order that set the case for hearing
to be held at 1:30 p.m. and 6:30 p.m., on Tuesday, February 17, 2004. The order also
addressed the two requcsts to mtcﬂene. The ALJ determined that Mr. Penczak’s request
to intervene was well-taken and would be granted. Howcver, the ALJ concluded that Mr.
Casto's request to intervene was not supported by any explanation, grounds or justiﬁcatién
asrequired by Rule 12.6.a. of the Commiésion's Rules of Practice and Procedure, 150 C.S.R.
Series 1 (Procedural Rules) and, therefore, would be denied. Mr. Casto was encouraged to
contact Mr. Penczak and coordinate any questions or evidence he may wish to present with

Mr. Penczak.

On January 23, 2004, William T. Argabrite, a District customer ﬁled a petition to
intervene in this matter. Mr, Argabﬂte did not specify why his interests would not be
represented by the current parties and the customer-intervenor, J ohﬁ Penczak. However, 'by
order issued February 3, 2004, the ALJ granted intervenor status to Mr. Argabrite. The
order also notified the customer-intervenors that in the absence of good-cause, pursuant to

Procedural Rule 12.6.d, only one of them would be allowed to cross-examine witnesses,

make and argue motions of object on bebalf of the customer-intervenors.
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On January 23, 2004, the District filed an affidavit or publication from The
Parkersburg News mdicating that the fequircd potice of filing had been published on
October 1, 2003, The District also filed an affidavit from the District’s manager indicating
that the District posted notice of the certificate application at its office and mailed the notice

to customers on its post-card bills in the months of August and September 2003.

On February 6, 2004, Commission Staff filed its Final Joint Staff Memorandum and
Report in this matter. Staff opined that the overall préj ect cost was reasonable. Staff stated
that the project will provide an additional well to serve as a backup source to the District’s
existing wells; the air stripper/polyphosphate application is the optimal treatment and should
allow the District to meet the requirements of the lead and copper rules in the Safe Drinking
Water Act; the improvements are necessary to the distribution system to ensure a safe and
continuous potable supply of walter to the District’s customers; the booster station and new
storage tanks would prévidc improved service to customers in certain areas in the District’s
service area and boost water pressure to customers in higher elevation areas. Staff

recommended approval of the certificate of convenience and necessity.

Staff also analyzed the District’s request for pre-and post-construction rates. Staff’s
investigation of the District’s financial condition revealed that the District’s current rates

produce a cash flow deficit of $40,135. The District’s debt service coverage is 91.99%. The

o
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debt service requirement is 115%. Staff concluded that the District’s requested rates would
provide cash flow surplus and debt service coverage that was more than sufficient to meet
its needs. Accordingly, Staff proposed recommended rates for immediate implementation

and for implementation upon completion of the proposed construction'.

On February 11, 2004, counsel for customer intervenor John Penczak, filed amotion
to continue the hearing. In sixpport of his motion, Mr. Penczak stated that, for a variety of
reasons, including the untimely granting of his petition to intervene, he had insufficient time

to prcpare for the hearing,

On February 11, 2004, the motion to continue the hearing was denied. The ALJ
explained that the statutory deadline in this certificate proceeding did not allow sufficient

time for a confinuance.

On February 17, 2004, a hearing was held as previously scheduled with all parties in
attendance and represented by counsel. At both the afternoon and the evening sessions of
the hearing many customers appeared to protest the increase and to register cbmplaints about
the service and water quality. Staff gave testimony consistent with its final memorandum

and opined that the project was convenient and necessary and that the District required both

! The Staff Recommended rates were subsequently modified at the hearing and after the hearing
when supplemental financing information was filed by the District .
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a pre- and post construction rate increase, Staff recornmended that the District’s pre-
construction rate be $5.45 per 1,000 gallons with 2 minirmm bill of $10.90 (based on 2,0007
gallons). Upon questioning by the intervenars, Staff indicated that the salaries paid to the
District manager and employces were not excessive and that the District was well managed.
(For a full review of the evidence submitted at the hearing, sce pp. 5-15 of the

Recommended Decision.)

On March 10, 2004, the District filed a letter of conditions from the Rural Utilities
Service (RUS) for an alternative loan to fund this proposed project. The loan amount is
$2,068,300, or approximately $100,000 more than the WDA loan it replaced. The additional
amount represents RUS's estimate of construction period interest, a budget component not |
required with the WDA funding., The RUS loan will bear a reduced interest ratc 0f 4.625%
for a term of forty (40) years. According to the District, the inclusion of the WDA loanwill

result.in a reduction of the post-construction rate increase,

On March 12, 2004, Commission Staff filed a Further Final Joint Staff Memorandum
In ﬁght of the RUS'loan and the revision of the project funding package, Staff subxﬁitted
revised Staff-Recommended Post-Construction Rates and a revised cash flow statement for
this project. Staff's revised rates resulted in a rate reduction in the first rate block when

compared to Staff's previous rates. Staffrecommended post-construction rates of $6.38 per .
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1,000 gallons with a $12.76 minimum bill.

On April 5, 2004, the ALJ issued the Recommended Decision. _The ALJ cdncluded
that the District was operating with a cash flow deficit; that the project was necessary to
uaprove water service o all customers and to relieve significant production, treatment,
storage and distribution problems; and thﬁt the funding package was reasonable and
advantageous resulting in rates that are not unduly bﬁrdepsome. The Recommended
Decision granted the requested certificate of convenience and necessity, including the

project financing, and approved the Staff recommended pre-.and post-construction rates.

On April 20, 2004, both Mr. Argabrite and Mr. Penczak filed exceptions to the

Recommended Decision.

Mr. Argabrite argued: (1) He was not given a fair hearing; (2) The delay in granting
Mzr. Penczak intervenor status limited his ability to engage in adequate discovery; (3) His
efforts to obtain information, through two freedom of information act requests, have been
unreasonably delayed by the District. (A complaint is currently pending regarding this issue
in Case No. 04-0147-PSWD-C); (4) The ALT’s Febniary 3, 2003, requiring the intervenors
to chose a responsible participant prevented Mr. Argabrite from having relevant questions

asked of witnesses. He claims the attorney engaged by M. Penczak refused to ask questions
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that he submitted; (5) Fair discovery and questioning of witnesses about the District’s past
activities will show that the District and its consultants have made unwise decisions and
unfairly burdened the customers with debt; (6) The ALJ committed an error when the
intervenors’ counsel was limited to asking questions about the certificate case. Mr.
Argabrite contends that allowing a pre-construction rate increase without allowing a rcview
of all District activities is not fair to the District customers; and (7) His name was recently

removed from the mailing list for receipt of documents.

As relief, Mr. Argabrite asked that the pre-construction rate increase and
consideration of the certificate case be deferréd until the intervenors are allowed to

adequately prepare for and freely question the witnesses.

Mr. Penczak’s argued: (1) His February 11, 2004, Motion for Continuance of the
hearing was improperly denied; (2) Since 1995, the District’s operating expenses have
mcreased by $243,424. Mr. Penczak asserted that the increase was related to salaries, not
increased costs of power, chemicals, and rcpaiis as asserted by the District. Since 1997 he
stated that salaries increased $226,787. He complained that his attorney failed to present this - |
evidence at the hearing; (3) He was prevented from questioning the raté increase at the -
bhearmg; (4) The qmﬁon of why 2,000 sewer customers are required to pay over

$24,000,000 plus this added increase has not been answered. He asserted that the District

—
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should get its water from Parkersburg.

On April 20, 2004, John Penczak filed additional exceptions to the Recommended
Decision. First, he asked that letters dated September 24, 2003, and October 9, 2003,

regarding District employee salaries be made part of the record.

Next, Mr Penczak asked that the quarterly reports filed by the District from October

~ &,1996, to July 20, 1998, be made part of the record. (The reports were requimd by a prior
Commission order.) Mr. Penczak asked that Staff reconsider the need and‘size of the rate
increase until spending records ofa $64,883 surplus that was reflected in the April 22, 1 998,

and the July 20, 1998, quarterly reports is accounted for.

Mr. Penczak requested that documents verifying pressure and other water problems

be produced by the District and entered into the rccord.
Mr. Penczak disputes Staff’s calculation of the per customer cost of the project. He

believes that Staff’s number (5885 per customer) does not include interest over 40 years.

He asked that the correct cost be stated in the record.

10
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Mr. Penczak faulted Staff for failing to offer any possible savings plans for the
District, particularly the need for both an accountant and an attorney to be present during
board meetings. He also questioned the amount paid to the accountant, especially since Staff

previously suggested that the District improve its accouilting systen

Mr. Penczak asserted that the ALJ did not take into account the interests of the many
citizens who protested the rate increase. He asserted that none of the customers spoke in

favor of the increase and their concerns have been brushed aside.

Asrelief, Mr. Penczak requested that the Commission deny the rate increase and deny
the certificate. He argued that not all customers will benefit from the construction and until
the quantitative cost of treatment, storage and distribution are presented, the project should

not proceed.

On Apnl 22, 2004, thé District filed its response to the exceptions. The District
argued that the exceptions do not comply with the requirements of Procedural Rule 19.1.
That rule requires exceptions to specifically identify the erroncous finding of fact or
conchusion of law with which the party takes issue. The District characterized the
intervenors’ exceptions as “unsupported grievances” which do not relate to the issues before

the Commission.
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The District objected to the requests to supplement the record. The District asserted
that the intervenors were represented by counsel at the hearing and were given wide leeway
to question and cross examine witnesses. The District noted that the intervenors had the

opportunity to fully present their arguments in post-hearing briefs.

The District asked the Commission to demy the exceptions and adopt the
Recommended Decision so that it can implement the pre-construction rate increase and

begin construction as soon as possible.

DISCUSSION

Many of thé matters set forth in the exceptions are related The Commission will
address the cxceptions as two separate issues. First, was the delay of two and a half months
in granting intervenor status prqiudicial fo the prescntation of the intervenors’ case?
Second, were the intervenors given a fair hearing, including the ability to question the

witnesses and present evidence on the subject of increased rates?

With regard to the first issue, Procedural Rule 12.6 governs intervention. That rule
allows a party to seek intervention up to the time of the hcaring. The rule does not set out
a time frame for the Commission to act upon such a request. The intervenors’ primary

complaint about the delay is that they were prevented from engaging in discovery. However,
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given the nature of the case, a substantial amount of information was available to the parties
from the District’s application and Staff’s memorandum. All of this is contained in the case
file and was readily available. The intervenors have also failed to specify what discovery
they needed and were unable to obtain. Further, in Commission cases, it is not an
uncommon practice for partics that have petitions to'intervene pending to begin and

participate in discovery.

A review of the file and the transcript in this leads the Corumission to conclude that
the two and a half month delay in granting intervention status to Mr. Penczak was not

prejudicial to the intervenors.

With regard to the issue of a fair hearing, the Coromission disagrees with the
intervenors various assertions that they were denied a fair hearing, particularly regarding the

rate increase.

Following an extensive cross-examination of the Distn'ct’é manager -regarding
staffing, use of staffing resources, employee performance reviews, employee raises and
required work hours, the intervenors’ cdunscl and the ALJ had an exchange regarding the
presentation of evidence relevant to the ALJ’s review of the case. After being adx;ised that

the intervenors’ theory of the case was that the District has mismanaged the utility over the
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years and should not be allowed to raise rates to compensate for the mismanagement, the
ALJ suggested to that the most efficient way to reach those issues would be questioning the

Staff witnesses. (Tr pp. 60-62).

Subsequently, the intervenors participatéd in the unlimited cross-examination of the
Staff witnesses regarding all aspects of the case. (Tr pp. 205-211 and 227-240). The
intervenors also participated in the unlimited cross-examination of the District’s accou