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THIS IS A TRUE COPY OF CHAPTER 16, ARTICLE 13A OF THE WEST
VIRGINIA CODE, AND CHAPTER 16, ARTICLE 13A OF THE 2009

SUPPLEMENT TO THE WEST VIRGINIA CODE, AS INDICATED BY THE

RECORDS OF THIS OFFICE.

Great Soal of the Hale of
Hest Virginia on

May 12, 2010
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| ARTICLE 13A
PUBLIC SERVICE DISTRICTS

Séction: ‘ A R
16:13A-1. Legxslatlve fmdmgs oL
16—13A;—la. Jurisdiction. of the public service commission.
16—13A—1b. County commissions to develop plan to create, consolidate, merge, ex-
pand or dissolve public service districts.
16-13A-1c.  General purpose of districts. . -
16-13A-2. , Creation of districts by county commission; enlargmg, reducing, merg-
' ing, or dlssolvmg 'district; consolidation; agreements, etc.; infringing
upori powers of county commission; filing list of members and dlStI'lCtS
e with the Secrétary of State. e
l’6el3A—3. " District to be a pubhc corporatlon and pohtlcal subd1v151on - powers
90 thereof; public service boards
16~13A-3a.. Removal of members of public service board.
16—13A—4. Board chairman; members’ compensatxon, procedure dlStrlCt name
1813A-5. General manager of board
16-13A-6. - Employees of board. ™ - = = ’
16-13A-7. Acquisition and opération ‘of dlStI'lCt properties.
16-13A-8. Acquisition and purchase of public service properties; right of eminent
0. , domain; extraterritorial powers.
16-13A-9. = Rules; service rates and charges; discontinuance of service; required
oib water and sewer connections; lien for delinquent fees.
16-13A-9a.  Limitations with respect to foreclosure.
16-13A-10. Budget.
16-13A-11.  Accounts; audit.
16-13A-12.  Disbursement of district funds.
16-13A-13.  Revenue bonds. )
16-13A-14.  Items included in cost of properties.
16-13A-15. Bonds may be secured by trust indenture.
16-13A~16.  Sinking fund for revenue bonds.
16-13A-17.  Collection, etc., of revenues and enforcement of covenants; default; suit,
etc., by bondholder or trustee to compel performance of duties; ap-
pointment and powers of receiver.
16-13A-18.  Operating contracts.
16-13A-18a. Sale, lease or rental of water, sewer, stormwater or gas system by district;
distribution of proceeds.
16-13A-19.  Statutory mortgage lien created; foreclosure thereof.
16-13A-20.  Refunding revenue bonds.
16-13A-21. Complete authority of article; liberal construction; district to be public
instrumentality; tax exemption.
. 16-13A-22,  Validation of prior acts and proceedings of county courts for creation of
3 districts, inclusion of additional territory, and appointment of members
: of district boards.
¢ 16~13A-23.  Validation of acts and proceedings of public service boards.
16-13A-24.  Acceptance of loans, grants or temporary advances.
16-13A-25. Borrowing and bond issuance; procedure.

-b:h,

; §'rl 6-13A-1. glslatxve findings
; h*The Legislature of the state of West Virginia hereby determines and finds that

e
{ 4I¢ present system of public service districts within the state has provided a
Valuable service at a reasonable cost to persons who would otherwise have been
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unable to obtain public utility services. To further this effort, and to insure that
all areas of the state are benefiting from the availability of public service district
utility services and to further correct areas with health hazards, the Legislature
concludes that it is in the best interest of the public to implement better
management of public service district resources by expanding the ability apd
the authority of the public service commission to assist public-service districts
by offering advme and assistance in operauonal fmanmal and regulatory
affairs. '

In addition to the expanded powers which shall be' given to the public servicg
commission, the Legislature also concludes that it is'in the best interest of thé
public for each county commission to review current technology available and

§ 16-13A-1 PUBLIC HEALT |

consider consolidating existing public service districts where it is feasible and ,

will not result in the interference with existing bond instruments. Further,eif

such consolidation is not feasible, the Legislature finds that it is in the best

interest of the public for each county commission to review current technolggy

available and consider consolidating or centralizing the management of pubhc '

service districts within its county or multi-county area to achieve eff1c1em:y of

operations. The Legislature also finds that additional guidelines should be

imposed on the creation of new public service districts and that county
commissions shall dissolve inactive public service districts as hereinafter pro.

vided. The Legislature also finds that the public service commission shall :

promulgate rules and regulations to effectuate the expanded powers given to
the commission relating to public service districts. : e

R

Acts 1953, c. 147; Acts 1980, c. 60; Acts 1986, c. 81. st

Cross References

County courts, authority to make grants for water and sewer systems, see § 7-1-3t. cat

Administrative Code References . Lo
Sewer utilities regulations, see W. Va. Code St. R. § 150-5-1 et seq.

Library References S

Counties &18. C.1.S. Counties § 31. ;
Municipal Corporations €=5, 6. C.J.S. Municipal Corporations § 11. - S ‘
Public Utilities &=145. C.J.S. Public Utilities §8§ 26 to 32, 159 to 167
Westlaw Topic Nos. 104, 268, 317A. 169 to 171, 177 to 178. ?

Notes of Decisions

In general 2 Validity 1

Admissibility of evidence 8 —_— Y
Construction and applicatxon 3 1. Validlty . . -Af‘»{
Costs 9 Title of act authonzmg creation of public sér-
Creation and enforcement of liens 7 vice districts in connection with acquisition,
Eminent domain powers 4 construction, maintenance, operation, improve;
Property of public service district 5 ment and extension of properties supplying wit
Rates and charges for service 6 ter and sewerage services, clearly defines ob]ect

Al

i

and purposes of act and powers of governin| ,

board, and is sufficient to meet constitution
requirements. Acts 1953, c. 147; Const. art. 61 |
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PUBLIC SERVICE DISTRICTS

§ 30. State ex rel. McMillion v. Stahl, 1955, 89
§:E.2d 693, 141 W.Va. 233. Statutes & 123(3);
Statutes & 123(5)
. Statute authorizing creation of public service
districts violates no provision of State Constitu-
‘tion, nor is it violative of Fourteenth Amend-
ment to United States Constitution. Act 1953,
c..147; U.S.C.A.Const. Amend. 14. State ex rel.
Mchlhon v. Stahl, 1955, 89 S.E.2d 693,. 141
W.Va. 233. Constitutional Law & 4056; Mu-
nicipal Corporations € 4

In statute authorizing creation of public ser-
vice districts, provision for delinquent fixed
rates and charges for services rendered to be
lien on premises served was not unconstitution-
al as depriving owners of property without due
‘process of law or as violating Fourteenth
Amendment of United States Constitution or
applicable provisions of State Constitution.
Acts 1953, c. 147, 8 1 et seq.; Const. art. 3, §§9,
i0; U.S.C.A.Const. Amend. 14. State ex rel.
McMillion v. Stahl, 1955, 89 S.E.2d 693, 141
W.Va. 233. Constitutional Law & 4416; Mu-
nicipal Corporations € 408(1)

Statute authorizing creation of pubhc service
districts does not, in so far as it requlres County
-Coun to define territory to be included iri public
servxce district and appoint a board to govern
same in first instance, involve unconstitutional
delegation of judicial functions to the County
Court, Acts 1953, c. 147; Const. art. 8,'§ 24,
State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d
693, 141 W.va. 233, Constitutional Law &=
'2355; Municipal Corporations €= 4

2. In general
A public service district may be created for

the purpose of furnishing water or. sewer ser-.

vices, or both water and sewer services. Code,
16~13A-1. Canyon Public Service Dist. v. Tasa
Coal Co., 1973, 195 S.E.2d 647, 156 W. Va 606.
Mumcxpal Corporations & 5

: Creation and operation of water or sanitary

“districts or authorities' by issuance of revenue

bonds payable from revenues are authorized.
Code, 16-13A-1 et seq. State ex rel. Appala-
chian Power Co. v. Gainer, 1965, 143 SE.2d
351, 149 W.Va. 740. Health & 369; Waters
And Water Courses &= 183.5 '

A county court may use Federal Revenue
Sharing Funds for ordinary and necessary
maintenance and operating expenses for sewage
disposal, sanitation, and pollution abatement,
and ordinary and necessary capital expendi-
tures authorized by law but may not use such
funds for matching purposes under any other
federal-aid program. 55 W.Va. Op.Atty.Gen.

.“6 (June 27, 1973) 1973 WL 159152.

3. Construction and application

A public service district is a public corpora-
¥ .tion and does not come within constitutional

587

§ 16-13A-1

Note 6

provision which in substance provides that all
corporations shall be created by general laws
and which is applicable to private corporations.
Acts 1953, c. 147, § 1 et seq.; Const. art. 11,8 1.
State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d
693, 141 W.Va. 233. Statutes & 80(3)

4. Eminent domain powers

Where notice, hearing and order with respect
to creation of public service district considered
only the question of furnishing water, such dis-
trict was created only for the purposes of fur-
nishing water services, and had no power to
condemn real ‘estate for sewerage facilities.
Code, 16-13A-1, 16-13A-2. Canyon Public Ser-
vice Dist. v. Tasa Coal Co., 1973, 195 S.E.2d
647, 156 W.Va, 606. Eminent Domain & 32

Condemnation by public service district is not
a taking of private property for private use in
violation of applicable constitutional provision.
Const. art. 3, § 9. State ex rel. McMillion v.
Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.
Eminent Domain & 13

5. Property of public service district

Property of public service district is public
property used for public purposes, and, under
constitutional provision that public property
shall be exempt from taxation, statute authoriz-
ing creation of public service districts and
granting tax exemptlon was not violative of con:
stitutional ‘provision requiring that taxation be
equal and uniform throughout state. Acts 1953,
c. 147, § 1 et seq; Const. art. 10, § 1. State ex
rel. McMillion v. Stahl, 1955, 89 S.E.2d 693,
141 W.Va, 233. Taxation € 2289

6. Rates and charges for service

Relief under Federal Securities Act of 1933
was not adequate or sufficient remedy for relief
sought by corporations holding sewer revenue
bonds of public service district in mandamus
proceeding to compel district to establish and
collect rates for services rendered by district
sufficient to provide for all operational and
maintenance expenses, to pay, when due, prin-
cipal and interest of revenue bonds issued by
district, and to file tariff reflecting such charges
with Public Service Commission, and any relief
afforded under provisions of federal statute
could not supersede relief which could be grant-
ed in mandamus proceeding. Securities Act of
1933, § 1 ‘et seq., 15 U.S.C.A. § 77a et seq;;
Code, 16-13A-1 et seq. State ex rel. Allstate

“Ins. Co: v. Union Public Service Dist., 1966, 151

S.E.2d 102, 151 W.Va. 207. Mandamus &= 3(8)

Corporations holding sewer revenue bonds of
public service district, a public corporation and
political subdivision of state, had right by man-
damus to enforce and compel district and mem-
bers of the Public Service Board to establish,
charge and collect rates for services rendered
by district sufficient to provide for all operation-




§ 16-13A-1
Note 6

al and maintenance expenses, to pay, when due,
principal and interest of revenue bonds issued
by district, and to file tariffs reflecting such
charges with Public Service Commission.
Code, 16-13A-1 et seq., 16-13A-9, 16-13A-10,
16-13A-13, 16-13A-17. State ex rel. Allstate
Ins. Co. v. Union Public Service Dist., 1966, 151
S.E.2d 102, 151 W.Va. 207. Mandamus ¢ 110

It was ministerial duty of chairman of pubhc
service board of public service district to sign
revenue bonds and to assist in effectuating their
issuance, and in view of constitutionality of stat-
ute authorizing creation of the public service
board, relator’s showing of legal right to require
performance of such duty, was sufficient and
writ of mandamus would issue. Acts 1953, c.
147. State ex rel. McMillion v. Stahl, 1955, 89
S.E.2d 693, 141 W.Va. 233. Mandamus & 103

7. Creation and enforcement of liens

Public service district’s failure to docket no-
tice of lien prior to date purchaser recorded
deed of trust prevented district from enforcing
sewer lien against purchaser. Code, 16-13A-9,
38-10C-1. McClung Investrnents, Inc. v. Green
Valley Community Public Service Dist., 1997,
485 S.E.2d 434, 199 W.Va. 490. Municipal
Corporations & 712(7)

Public service district liens must be docketed
to be enforceable against purchaser of property
for valuable consideration, without notice.
Code, 16-13A-9, 38-10C-1. McClung Invest-
ments, Inc. v. Green Valley Community Public
Service Dist., 1997, 485 S.E.2d 434, 199 W.Va.
490. Gas @ 14.6; Municipal Corporations &=
712(7); Waters And Water Courses €& 203(14)

§ 16-13A-1a.

The jurisdiction of the pubhc service commission relating to public service

PUBLIC HEALT -,

Statute authorizing.creation of public Semcé
districts confers upon public service'board 3 At
thority to create mortgage lien on the propert;
of public service district, and action of leglsla

ture conferring such authority was within- “the

legislature’s power. Acts 1953, c. 147; Const;
art. 10, § 8. State ex rel. McMillion v. Stah];
1955, 89 S.E.2d 693, 141 W.Va. 233, Mun1c1f
pal Corporations €= 222; Mumcxpal Cotpory’
tions €& 225(1) .
(I.Jvn
8. Admissibility of evidence i
Extrinsic evidence relating to background 3 and
negotiations with regard to fomung a pubhc
service district were not admissible in regard
construction of a contract for furnishing of wis
ter, where contract language was clear and un"
ambiguous that district was to furnish- water ‘43
customer should require. Berkeley County
Public Service Dist. v. Vitro Corp. of Americad
1968, 162 S.E.2d 189, 152 W.Va. 252 Eii.
dence & 448 fﬁ
9. Costs - n

Costs of proceeding whereby constltutmnah

of statute authorizing creation of public serv1ce e

districts was tested would not be taxed agamst
defendant who was chairman of publi¢ semce
board and who, honestly and in good faxth"
though mistakenly, endeavored to perform his
duty in refusing to sign revenue bonds, and
each litigant would pay his own costs. Acté
1953, c. 147, State ex rel. McMillion v. Stahl’
1955, 89 S.E.2d 693, 141 W.vVa. 233, Manda-
mus & 190 K4

Jurlsdlctlon of the public service commission

by

districts shall be expanded to include the following powers and such powers
shall be in addition to all other powers of the public service commission set

forth in this code:

2t
O

(a) To study, modify, approve, deny or amend the plans created undes
section one-b of this article for consolidation or merger of public service

districts and their facilities, personnél or administration; :

aie
gk

(b) To petition the appropriate circuit court for the removal of a pubhc
- service district board member or members; and

. 'Jlﬂ.

(c) To create by general order a separate division within the public semce
commission to provide assistance to public service districts in technologlcal
operational, financial and regulatory matters. il

Acts 1986, c. 81.

. Library References

Public Utilities €145,
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¥ pUBLIC SERVICE DISTRICTS
169 to 171, 177 to 178.

In general 1

{. In general

Statute clearly and unambiguously gives Pub-
lic Service Commission (PSC) power to reduce
or increase utility rates whenever it finds that
existing rate is unjust, unreasonable, insuffi-
cient, or unjustly dxscnmmatory or otherwise in
violation of any provision of legislation govern-
ing,Commission. Code, 24-1-1 et seq., 24-2-3.
State ex rel. Water Development Authority v.
Northern Wayne County Public Service stt

C.J.S. Public Utilities §§ 26 to 32, 159 to 167,

§16-13A-1b

Notes of Decisions

1995 464 S.E.2d 777, 195 W.Va. 135. Pubhc
Utilities & 123

Legislature sought to establish in Public Ser-
vice Commission (PSC) governmental entity
which would protect public from unfair rates
and practices by public utilities and also ensure
that public utilities are given competitive return
for their stockholders. ‘Code, 24-2-3.- State ex
rel. Water Development Authority v. Northern
Wayne County Public Service Dist., 1995, 464
S.E.2d 777, 195 W.Va. 135. Public Utllltles &
123 Public Utilities & 129 '

§ 16—13A—1b County commissions to develop plan to create, consolidate,
merge, expand or dissolve pubhc semce dlstrlcts

Each county commission shall conduct a study of all pubhc serv1ce districts
which have their principal offices within its county and shall develop a plan
relating to the creation, consolidation, merger, expansion or dissolution of such
districts or the consolidation or merger of management and administrative,
services and personnel and shall present such: plan to the public service
commission for approval, disapproval, or modification: Provided, That within
ninety days of the effective date of this section each county commission in this
state shall elect either to perform its own study or request that the public
service commission perform such study. Each county commission electing .to
perform its own study has one year from the date of election to present 'such
plan to the public service commission. For:each county. wherein' the county
commission elects not to perform its own study, the public service commission
shall conduct a study of such county. The public service commission ‘shall
establish a schedule for such studies upon a priority basis, with those counties
percelved to have the greatest need of- creation or consolidation’ of -public
service districts receiving the highest priority. In establishing the priority
. schedule, and in the performance of each study, the bureau of public health dnd
the division of environmental protection shall offer their assistarice and ¢ tooper-
_atlon to the public service commission: Upon completlon by the public service
- commission of each study, it shall ‘be submitted to the appropriate county
- commission for review and comment. Each county commission has six months
il which' to review the study conducted by the’ public service cornmission,
suggest changes or modifications thereof, and present such plan to the public
‘ Serv1ce commission. All county plans, whether condiicted by the county

commiission itself or submltted as a result of a public sérvice commission study,
shall by order, be approved, disapproved or modified by the public service
, comrmssxon in accordance with rules promulgated by the public service com-
mlssxon and such order shall be implemented by the county commlssxon

Acts 1986, c. 81; Acts 1994, c. 61.
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§ 16-13A-1b

Cross References

Public Service Commission, participation in studies, see § 24-1-1b.

Library References

Counties €=18, 4’7
Westlaw Topic No. 104.
‘CJ.S. Counues §§ 31, 70 to 73.

§. 16—13A—lc. Ceneral purpose of districts

Any ‘territory constltutmg the whole or any part of one or more counties i
the state so situated that the:construction or acquisition by purchase ,;of,‘
otherwise and ‘the maintenance, operation, improvement and extension gfti |
propérties supplymg water, $ewerage or stormwater services or gas dlstnbutlorf
services or all of these within such territory, will be conducive to the preserva-
tion of the pubhc health, comfort and convenience of such area, may b?:
constituted a. public service dlstrlct under and in,the manner provided by this
article. The words publlc service properties,’ * when used in this article, shall
mean and include any facility used or to be ‘used for or in connection with:- (1)
The diversion, development, purnping, impounding, treatment, storage, distir |
bution or furnishing of water to or for the public for industrial, public, prlva{tei ‘
or ‘other ‘uses (herein sométimes referred to as “water facilities”); (2) the»
collection, treatment, purification or disposal ‘of liquid or solid wastes, sewage:
or industrial wastes (herein sometimes referred to as !‘sewer facilities' op
“landfills’"); (3) the distribution or the furnishing of natural gas to the public
for industrial, public, private or other uses (herein sometimes referred to:as:
“gas utilities or gas system’); or (4) the collection, control or disposal of .
stormwater (herein sometimes referred to as “stormwater system’’ or “stormg ;
water systems’’), or (5) the management, operation, maintenance and control:cf; |
stormwater and stormwater systems (herein sometimes referred to as ‘‘stormn
water management program’ or ‘‘stormwater management programs’). j:As, :
used in this article ‘‘stormwater system’ or “stormwater systems’ means)a, -
stormwater, system in its entirety or any integral part thereof used to collectq ‘
control or dlspose of stormwater, and 1ncludes all facilities, structures and.
natural water- courses used for collectmg and conductmg stormwater. to, '
through and from dramage areas to the points of final outlet mcludmg, but. not, ;
limited to, any, and all of the following: . Inlets, conduits, outlets, channels,
ponds, drainage easements, water quality facilities, . catch basins, dltches
streams, gulches, ﬂumes culverts, siphons, retention or detention basins, dams,, :
ﬂoodwalls plpes flood control systems lev1es and pumping statlons Prov1dedi
That the term stormwater system’’ or ‘‘stormwater systems” does not 1nc1ude
highways, road and drainage easements, or stormwater facilities constructed,,
owned or operated by the West Virginia d1v151on of highways. As used in thls
article “‘stormwater management program’’ or “stormwater management prO-
grams’’ means those activities associated with the management, operatlonb
maintenance and control of stormwatér and’ stormwater systéms, and includés,
but is not limited to, pubhc education, stormwater and surface runoff wate[
quality improvement, mapping, planning, flood control, inspection, enfor_ce:
590
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| pUBLIC SERVICE DISTRICTS § 16-13A-2

b ment and any other activities required by state and federal law: Provided,
| however, That the term “stormwater management program’’ or ‘‘stormwater
management programs’ does not include those activities associated with the
E management, operation, maintenance and control of highways, road and drain-
4 dge easements, or stormwater facilities constructed owned or operated by the
West Virginia division of hlghways without the ‘express agreement of the
comm1351oner of highways.

Acts 1986, c. 81; Acts 2002, c. 272, eff. ‘90 days after March 9, 2002.

4\! .
L.

‘ Library References
" Counties €=18. C.J.S. Counties § 31.
" Gas &12. _ C.JS. Gas §§ 43 to 45.

Municipal Corporations €=5, 6. : ey .
Waters and Water Courses ¢&183.5. C.IS. Municipal Corporations § 11.

. Westlaw Topic Nos. 104, 190, 268, 405. * CJ.S. Waters §§ 483, 543 to 581.

§ 16—13A—2 Creation of districts by county commissxon, enlarging, reduc-
ing, merging; or dissolving district; consolidation; agree-
ments, etc.; infringing upon powers of county commission;
filing list of members and districts with the- Secretary of
State

(a) The county commission of any county may propose the creation, enlarge-
ment reduction, merger, dissolution, or consolidation of a public service
dlstrlct by any of the following methods: (1) On its own motion by order duly.
adopted (2) upon the recommendation of the Public Serv1ce Commission, or
(3) by petition of twenty-five percent of the registered voters who reside within
the limits of the proposed public service district within one or more counties.
The petition shall contain a description, including metes and bounds, sufficient
to identify the territory to be embraced therein and the name of such proposed'
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or consol-
idated under this section without the written consent and approval of the Pubhc
Service Commission, which approval and consent shall be in accordance with
rules promulgated by the Public Service Commission and may only be request-
ed after consent is given by the appropriate county commission or commissions
pursuant to this section. Any territory may be included regardless of whether
or not the territory includes one or more cities, incorporated towns or other,
municipal corporations which own and operate any pubhc service properties
and .regardless of whether or not it includes one or more cities, incorporated
towns or other municipal corporations being served by privately owned public
service properties: Provided, however, That the same territory shall not.be
included within the boundaries of more than one public service district except
where the territory or part thereof is included within the boundaries of a
separate public service district organized to supply water, sewerage services,
stormwater services or gas facilities not being furnished within such territory or
part thereof: Provided further, That no city, incorporated town or other munici-
pal corporation shall be included within the boundaries of the proposed district
591




§ 16-13A-2 PUBLIC HEAL',‘:? ;

except upon the adoption of a resolution of the governing body of the (;
incorporated town or other municipal corporation consenting.

(b) The petition shall be filed in the office of the clerk of the cou"‘ m
commission of the county in which the territory to constitute the Propo"*‘&l\

district is situated, and if the territory is situated in more than one county, the

the petition "shail be filed in the office of the clerk of the county comm1ssmﬁ=’d'f 1
the county in which the major portion of the territory extends, and a éd}?aﬂ

thereof (omitting signatures) shall be filed with each of the clerks of the coutify ;
commission of the other county or counties into which the territory extends;
The clerk of the county commission receiving such petition shall present it to
the county commission of the county at the first regular meeting after the ﬁlmg
or at a special meeting called for the consideration thereof. , o

(c) When the county commission of any county enters an order on its 0wﬂ ]

motion proposing the creation, enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for th '
creation is presented, as aforesaid, the county commission shall at the same
session fix .a .date of hearing in the county on the creation, enlargement
reduction, merger, dissolution:or consolidation of the proposed public service
district, which date so fixed shall be not more than forty days nor less than
twenty days from the date of the action. Within ten days of fixing the date of
hearing, the county commission shall provide the Executive Secretary of the
Public Service Commission with a copy of the order or petition and notificatigs’
of the time and place of the hearing to be held by the county commission. “If
the territory proposed to be included is situated in more than one county, the
county commission, when fixing a date of hearing, shall provide for notlfymg
the county commission and clerk thereof of each of the other counties mto
which theterritory ‘extends of the ‘date so fixed. The clerk of the count
commission of each county’ in which any territory in the proposed pubhc
service district is located shall cause notice of the hearing and the time and’
place thereof, and setting forth a description of all of the territory proposed to;
be'included therein to be given by publication as a Class I legal advertlsement
in compliance with the provisions of article three, chapter fifty-nine of thi§

{

code, and the pubhcat1on area for the publication shall be by publication ull

each city, mcorporated town or municipal corporation if available in eac
county in which any territory in the proposed public service district is located
The publication shall be at least ten days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction;.

AT

merger, dissolution or consolidation of the public service districts are initiated; '

by petition as aforesaid, the person filing the petition shall advance or satisfacz

torily indemnify the payment of the cost and expenses of publishing the hearing

notice, and otherwise the costs and expenses of the notice shall be paid in. the:
first instance by the county commission out of contingent funds or any other
funds available. or made available for that purpose. In addition to the notice:

required herein-to be published, there shall also be posted in at least fivej |

conspicuous places in the proposed public service district, a notice containing;
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the same information as is contained in the published notice. The posted
k.dtices shall be posted not less than ten days before the hearing: :
A'Y(e) All persons residing in or owning or having any interest in property in'the
Y 'posed public service district shall have an opportunity to be heard for and
nst its creation, enlargement, reduction, merger, dissolution or consollda-
fion. At the hearing the county commission before which the hearing "is
" Conducted shall consider ‘and determine the feasibility of the creation, enlarge-
F 1dnt, reduction, merger, dissolution or consolidation of the proposed, dlStI'lCt
Eif {fle‘county commission determines that the construction or acqulsltlon by
chase or otherwise and maintenance, operation, improvement and exten-
E len of public service properties by the public service district will be conducive
b (0" the preservatlon of public health, comfort and convenience of such’ dréa, the
4 Jounty commission shall by order create, enlarge redice, merge, dlssolve or
1 conSOhdate such public ‘servicé district. If the county comimission, after 'due
i con51deratlon ‘determines that the proposed district will' not be conducive * to
3 the preservatlon of public health, comfort or convenience of the area or that thie
b (leation, enlargement, reduction, merger, dissolution or consohdatxon of the
proposed district as set forth and described in the petmon ‘or order is niot
' feasible, it may refusé to enter an order creating the district or it may enter an
¢ order amending the description of the proposed district and create enlarge
4 reduce merge, dissolve or consolidate the district as amended

(f) If the county commission determmes that any other pubhc service, dlStrlCt
or districts can adequately serve the area of the proposed public service dlstnct
whether by enlargement reduction, merger, dissolution or consolidation, it
shall refuse to enter the order, but shall enter an ordér creating, enlarging,
F reducing, merging, dissolving or consolidating the area with an existing public
b service district, in accordance with rules adopted by the Public Service Com-
3 mlssmn for such purpose: Provided, That no enlargement of a public service
' district may occur if the present or proposed physical facilities of the public
Service district are determined by the appropriate county commission or the
Public Service Commission to be inadequate to provide such enlarged service.
The clerk of the county commission of each county into which any part of such
district extends shall retain in his office an authentic copy of the order creating,
f enlarging, reducing, merging, dissolving or consolidating the district: Provided,
however, That within ten days after the entry of an order creating, enlarging,
f reducing, merging, dissolving or consolidating a district, such order must be
filed for review and approval by the Public Service Commission. The Public
Service Commission may provide a hearing in the affected county on the matter
and may approve, reject or modify the order of the county commission if it
 finds it is in the best interests of the public to do so. The Public. Service
Commission shall adopt rules relating to such filings and the approval, disap-
proval or modification of county commission orders for creating, enlarging,
merging, dissolving or consolidating districts. The provisions of this ‘section
shall not apply to the implementation by a county commission of an order
lssued by the Public Service Commission pursuant to this section and section
- orie-b, of this article.
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(g) The county commission may, if in its discretion it deems it necessa
feasible and proper, enlarge the district to include additional areas, reduce;
area of the district, where facilities, equipment, service or materials ha.ve o
been extended or dissolve the district if inactive or create or consohdate tWO O
more such districts. If consolidation of districts .is not feasible, the ’c(é(ﬁn
cominission may. consolidate and centralize management and admlmstratl
districts within its county or. multi-county area to achieve efficiency of’ op
tions: Provided, That where the county commission determines on 1ts u&%g
motion by order entered of record, or there is a petition to enlarge the dls
merge and consolidate districts, or the management and administration, the
of, reduce the area of the district or dissolve the district if inactive, all ofn%‘
applicablé provisions of this article providing for hearmg, notice of heanng anl
approval by the Public Service Commission shall apply. The Commission shal
at all times attempt to bring about the enlargement or merger of existing pubhc |
service ‘districts i in order to prov1de increased services and to eliminate the need |

for creation of new pubhc service districts in’ those areas which are‘ 'ngf
currently serv1ced by a public service district: Provzded ‘however, That wherg'
two or more public service districts are consohdated pursuant to this sectlon ‘
any rate differentials may continue for the period of bonded mdebtednes\sJ
incurred prior to consohdatlon The districts may not enter into any agree- ,
ment, contract or covenant that infriniges upon, impairs, abridges or usurps. the ‘
duties, rights or powers of the county commission, as set forth in this amcle or
conflicts with any provision of this artlcle ' . o

(h) Alist of all dlstrlcts and thelr current board members shall be filed by the
county commission w1th the Secretary of State and the Pubhc Service Commls-
sion by the first day of J uly of each year. ‘*w

Acts 1953, c. 147; Acts 1965, c. 134 Acts 1967 C. 105 Acts 1975 c. 140; Acts 1980,1C~
60; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1995, c. 125, eff. 90 days after March L1,
1995; Acts 2002, c. 272 eff. 90 days after March 9, 2002; Acts 2005, c. 195, ff. 90 days
after April 9, 2005.

Westlaw Topic Nos. 104, 268.

Library References G
Counties €47, [ C.J.S. Counties §§ 70 to 73. . ‘
Municipal Corporations €=6. o C.J.S. Municipal Corporations § 11.- . "r-_l

>
i
i

Notes of Decisions

Costs 6 ter and sewerage services, clearly defines ob]ect
Creation of public service districts 2 and purposes of act and powers of governing
District boundaries 3 ' - board, and is sufficient to meet constitutional
Notice of hearing 4 requirements. Acts 1953, c. 147; Const. art. 6,
Number of voters within district 5 § 30. State ex rel. McMillion v. Stahl, 1955, 89
Referendum 7 S.E.2d 693, 141 W.Va. 233. Statutes & 123(3)
Validity 1 Statutes & 123(5) .

Statute authonzmg creation of public service

. districts does not, in so far as it requires County
1. Validity Court to define territory to be included in public
Title of act authorizing creation of public ser-  service district and appoint a board to govern
vice districts in cormnection with acquisition, same in first instance, involve unconstitutional
construction, maintenance, operation, improve- delegation of judicial functions to the County
ment and extension of properties supplying wa-  Court, Acts 1953, ¢. 147; Const. art. 8, § 24
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9 State X rel. McMillion v. Stahl, 1955, 89 S.E.2d

s

€03, 141 W.Va. 233. Constitutional Law &

:“ 2355 Mun1c1pal Corporations €& 4

] 2; Creation of public service districts
dWhere notice, hearing and order with respect
b, (5'creation of public service district considered

only, y the question of furnishing water, such dis-

1 wict was created only for the purposes of fur-
. tishing water services, and had no power to

condemn real estate for sewerage facilities.
de. 16-13A~1, 16-13A-2. Canyon Public Ser-

[ ice Dist. v. Tasa Coal Co., 1973, 195 S.E.2d

647,/ 156 W.Va. 606. Eminent Domain € 32
I-Where public service district was created for
purpose of furnishing water services, county
court had authority to'add sewerage services to
ihe facilities of the district under appropriate

A proceedmgs Code, 16-13A-2. Canyon Public

Service Dist. v. Tasa Coal Co., 1973, 195 S.E.2d
647,156 W.Va. 606. Mumc1pal Corporations

Yo 27_0

Statute authorizing creation of pubhc service
districts confers upon public service board au-
thority to create mortgage lien on the property
of public service district, and action of legisla-
wre conferring such authority was within the
Iégislature’s power. Acts 1953, c. 147; Const.
art. 10, § 8. State ex rel.-McMillion v. Stahl,

1955, 89 S.E.2d 693, 141 W.Va. 233. Munici- .

pal Corporations & 222; Mumcxpal Corpora-
tions & 225(1)

3 District boundaries
“Ppublic service district statute that allowed

county commission to designate . district’s’

boundaries did not also empower commission
to make service territories exclusive, displacing
Public Service Commission’s (PSC) authority to
determine service rights. Code, 16-13A-2.
Berkeley County Public Service Sewer Dist. v.
West Virginia Public Service Com’n, 1998, 512
§E.2d 201, 204 W.Va. 279. Counties €= 47

4. Notice of hearing

- Provisions of statute, with respect to creation
of public service districts, which relate to the
filing of the petition or motion of the county
court, the description of the territory to be em-
braced, and like provisions are mandatory; but,
dgspite use of the word “‘shall,”” the require-

§ 16-13A-3

ments for posting and publication of notice and
the time of setting the hearing are directory and
require only substantial ‘compliance. Code,
16-13A-2. Canyon Public Service Dist. v. Tasa
Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.
Municipal Corporations € 12(3); Municipal
Corporations & 12(6)

Though record with respect to creation of
public service district was silent with respect to
posting of notice of hearing and as to whether
hearing was not more than 40 nor less than 20
days after his fixing the date for hearing as
provided by statute, there was substantial com-
pliance with statute where hearing was set some
time prior to the date of the hearing, there was
publication of notice more than ten days prior
to the date of the hearing as required, and there
were no objections either before, during or after
the hearing to the creation of the district' 6r'to
the procedures employed in its creation. Code,
16-13A-2. Canyon Public Service Dist. v. Tasa
Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.
Municipal Corporations & 12(6)

5. Number of voters within district

Public. service district was not void because
there were not 100 legal voters owning property
within the district. Code, 16~13A-2. Canyon
Public Service Dist. v. Tasa Coal Co., 1973, 195
S.E.2d 647, 156 W.Va. 606. Mumc1pal Corpo-
rations €& 6

6. Costs

Costs of proceeding whereby constitutionality
of statute authorizing creation of public service
districts was tested would not be taxed against
defendant who was chairman of public service
board and who, honestly and in good faith,
though mistakenly, endeavored to perform his
duty in refusing to sign revenue bonds, dnd
each litigant would pay his own costs. Acts
1953, c. 147. State ex rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va, 233. Manda-
mus €& 190

7. Referendum

A public service district, once created by
county court, not subject to referendum on issue
to continue or be abolished. 52 W.Va. Op.Atty.
Gen. 33 (August 11, 1966) 1966 WL 87428,

§ 16-13A-3. District to be a public corporation and political subdivision;
: powers thereof; publlc service boards

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the- state,
but without any power to levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in its corporate name,
and may sue, may be sued, may adopt an official seal and may enter into
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contracts necessary or incidental to its purposes, including contracts with an’
tity, incorporated town or other municipal corporation located within &

without its boundaries for furnishing wholesale supply of water for the dlStI‘lbu

tion system of the city, town or other municipal corporation, or for furmshm

stormwater services for the city, town or other municipal corporation, and;‘.,

contract for the operation, maintenance, servicing, repair and extension of 4§

properties owned by it or for the operation and improvement or extensmnfB"’
the district of all or any part of the existing municipally owned public serv1ce) ;
properties of any-city, incorporated town or other municipal corporati‘é" ]

included within the district: Provided, That no contract shall extend beyond'
maximum of forty years, but provisions may be included therein for a renewal
or successive renewals thereof and shall conform to and comply with the rights

of the holders of any outstanding bonds issued by the municipalities for’ th)é ’

public service properties. -y £y

" ‘The powers of each public service district shall be vested in and exerc1sed by, ;

a public service board consisting of not less than three members, who shall*l%’
persons residing within the district, who possess certain educational, busmess
or work experience which will be conducive to operating a public semce;
district. Each board member shall, within six months of taking office, success-
fully complete the training program to be established and administered by. the

public service commission in conjunction with the division of env1ronmental i

protection and the bureau of public-health. Board members shall not be or
become pecuniarily interested, directly or indirectly, in the proceeds of any
contract or service, or in furnishing any supplies or materials to the district nor,

o

i

o

shall a former board member be hired by the district in any capacity w1th1n a .
minimum of twelve months after board member’s term has expired or such
board member has resigned from the district board. The members shall: bl

appointed in the following manner:

. B

Each city, incorporated town or other municipal corporation having a
population of more than three thousand but less than eighteen thousand - IS'
entitled to appoint one member of the board, and each city, incorporated town
or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additional member of the board for

ceL G

each additional eighteen thousand population. The members of the boa}}:(;iﬂ
representing such cities, incorporated towns or other municipal corporations !
shall be residents thereof and shall be appointed by a resolution of the

governing bodies thereof and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission

which entered the order creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of !

members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or.

exceeds three, then no further members shall be appointed to the board and the |

members so appointed are the board of the district except in cases of merger on
consolidation where the number of board members may equal five. le
596



PUBLIC SERVICE DISTRICTS § 16-13A-3

- .. If no city, incorporated town or other municipal corporation having a
3 I,opulatlon of more than three thousand is included within the district, then the
E county commission which entered the order creating the district shall appoint
k. three members of the board, who are persons residing within the district and
p: residing within the state of West Virginia, which three members become
E- members of the board of the district without any further act or proceedings
except in cases of merger or consolidation where the number of board mem-
pers may equal five.

" If the number of members of the board appointed by the governing bodies of
cities, incorporated towns or other municipal corporations included within the
district is less than three, then the county commission which entered the order
creating the district shall appoint such additional member or members of the
board, who are persons residing within the district, as is necessary to make the
pnumber of members of the board equal three except in cases of merger or
consolidation where the number of board members may equal five, and the
member. or members appointed by the governing bodies of the cities, incorpo-
fated towns or other municipal corporations included within the district and
the additional member or members appointed by the county .commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or more public service districts.

' The population of any city, incorporated town or other municipal corpora-
tion, for the purpose of determining the number of members of the board, if
any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporatlon in the
last official federal census. . SRS

Notwithstanding any provision of this code to the contrary, whenever a
dlsmct is consolidated or merged pursuant to section two of this article, the
terms of office of the existing board members shall end on the effective date of
the merger or consolidation. The county commission shall appoint a new board
according to rules promulgated by the public service commission. Whenever
districts are consolidated or merged no provision of this code prohibits the
expansion of membership on the new board to five.

The respective terms of office of the members of the first board shall be fixed
by the county commission and shall be as equally divided as may be, that is
approximately one third of the members for a term of two years, a like number
for a term of four years, the term of the remaining member or members for six
years, from the first day of the month during which the appointments are made.
The first members of the board appointed as aforesaid shall meet at the office of
the clerk of the county commission which entered the order creating the district
as soon as practicable after the appointments and shall qualify by taking an
oath of office: Provided, That any member or members of the board may be
removed from their respective office as provided in section three-a of this
article. :

. Any vacancy shall be filled for the unexpired term within thirtyv days;
otherwise successor members of the board shall be appointed for terms of six
597




§ 16-13A-3 PUBLIC HEAL'[;H

years and the terms of office shall continue until successors have been appoint;
ed and qualified. All successor members shall be appointed in the same manneq'
as the member succeeded was appointed. The district shall provide tothe
public service commission, within thirty days of the appointment, the followmg

information: The new board member’s name, home address, home and o

phone numbers, date of appointment, length of term, who the new membel- 1
replaces and if the new appointee has previously served on the board. The -
public service commission shall notify each new board member of the legal ]

obligation to attend training as prescribed in this section. o

The board shall organize within thirty days following the first appomtments
and annually thereafter at its first meeting after the first day of January of’each
year by selecting one of its members to serve as chair and by appointing-a
secretary and a treasurer who need not be members of the board. The secretar
shall keep a record of all proceedings of the board which shall be available for
inspection as other public records. Duplicate records shall be filed with. the
county commission and shall include the minutes of all board meetings. The
treasurer is lawful custodian of all funds of the public service district and shali
pay same out on orders authorized or approved by the board. The secretary and
treasurer shall perform other duties appertaining to the affairs of the distriét
and shall receive salaries as shall be prescribed by the board. The treasurer
shall furnish bond in an amount to be fixed by the board for the use and beneﬁt
of the district. i

The members of the board, and the chair, secretary and treasurer thereof;
shall make available to the county commission, at all times, all of its books and
records pertaining to the district’s operation, finances. and affairs, for i inspect
tion and audit. The board shall meet at least monthly.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1971, c. 72; Acts 1981, c. 124; Acts 1983,&,
166; Acts 1986, c. 81; Acts 1994, c. 61; Acts 1997, c. 159, eff. 90 days after April .12,
1997; Acts 2002, c. 272, eff. 90 days after March 9, 2002. it
Law Review and Journal Commentaries C “‘

The Scope of Title Examination in West Virgi- nition of purchase money mortgage priority in

nia: Can Reasonable Minds Differ? John W. West Virginia. Abraham M. Ashton, 107 W. Va!
Fisher, II, 98 W. Va. L. Rev. 449 (1996). L. Rev. 525 (2005).

= '“Yes, West Virginia, there is a special priority :
for the purchase money mortgage:” The recog- . Co

Library References

Counties €=18. C.J.S. Counties § 31.

Municipal Corporations €=6. C.J.S. Municipal Corporations § 11.
Westlaw Topic Nos. 104, 268. ’

Notes of Decisions Ty
In general 1 Tort Claims Act 7 i
Criminal responsibility of members 3 _— 3
Ministerial officers, generally 3 1. In general " “,»
Removal of members 4 Board members of the Mt. Zion Public Ser-
Sale of water 6 vice District cannot be compensated for per-
Standard of care 2

forming the duties of treasurer and/or secretary
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] for the Mt. Zion Public Service District; fur-

sated for reading meters for the Mt. Zion Public
gervice District. 63 W.Va. Op.Atty.Gen. 2 (July
14, 1988) 1988 WL 483329.

2. Standard of care

Public service district owes duty of reasonable
care to avoid damage to property of others with
respect to maintenance of water lines.
McCloud v. Salt Rock Water Public Service
pist., 2000, 533 S.E.2d 679, 207 W.Va. 453.
Wwaters And Water Courses &= 205

3. Ministerial officers, generally

Public policy of West Virginia, as evidenced
by statute making it unlawful for county or
district board member or officer to be or be-
come pecuniarily interested in proceeds of any
contract or service over which he might have
4ny voice, influence, or control, is not directed
against actual fraud or collusion but is for pur-
pose of preventing those acts and eliminating
any opportunity therefor, and purpose of statute
is to protect public funds and give official recog-
pition to fact that person cannot properly repre-
sent public in transacting business with himself.
Code, 61-10-15. State v. Neary, 1987, 365
S.E.2d 395, 179 W.Va. 115. Courts & 55;
Judges €= 21

thermore, a board member may not be compen- .

§ 16-13A-3a

4. Removal of members

Public Service District board member can be
removed by majority vote of registered voters.
51 W.a. OpAtty.Gen. 564 (November 10,
1965) 1965 WL 92492.

5. Criminal responsibility of members

County commissioner’s conviction for being
or becoming pecuniarily interested in contract
over which he might have some voice or influ-
ence was supported by evidence of his contiri:
ued performance of contract maintenance work
for public service district after his election to
commission. Code, 61-10-15. State v. Neary,
1987, 365 S.E.2d 395, 179 W.Va. 115. Counties
& 60

6. Sale of water

Public Service Districts may sell at whole-
sale, bulk water to other mumcxpal corpora-
tions. 51 W.Va. Op.Atty.Gen. 739 (March 16,
1966) 1966 WL 87469.

7. Tort Claims Act

Tort Claims Act’s protection extended to pub-
lic service districts, under the Act’s definition of
political subdivision, which included the term
“public service districts,” despite general 'au-
thorization for public service districts to “sue
and be sued,”’in the Public Health statutes. Zir-
kle v. Elkins Road Public Service Dist., 2007,
655 S.E.2d 155. Waters And Water Courses &
183.5

§ 16—~13A-3a. Removal of members of public service board

" The county commission or the pubhc service commission or any other
appointive body creating or establishing a pubhc service district under the
provisions of this article, or any group of fivé percent or more of the customers
of a public service district, may petition the circuit court of the county in which
the district maintains its principal office for the removal of any member of the
governing board thereof for consistent violations of any’ prov151ons of  this
article, for reasonable cause which includes, but is not limited to, a continued
failure to attend meetings of the board, failure to diligently pursue the objec-
tives for which the district was created, or failure to perform any other duty
either prescribed by law or required by a final order of the public service
commission or for any malfeasance in pubhc office. Any board member
charged with a violation under this section who offers a successful defense
against such charges shall be reimbursed for the reasonable costs of such
defense from district revenues. Such costs shall be considered as costs associ-
ated with rate determination by the public service district and the public
service commission. If the circuit court judge hearing the petition for removal
finds that the charges are frivolous in nature, the judge may assess all or part of
the court costs, plus the reasonable costs associated with the:board member's
defense, against the party or partles who petmoned the court for the board
member’s removal.

Acts 1963, c. 75; Acts 1971, c. 72; Acts 1981, c. 124; Acts 1986, c. 81.
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Library References

Counties €45.
Public Utilities €=145. .
Westlaw Topic Nos. 104, 317A.

PUBLIC HEALTY |

P
C.J.S. Counties § 67. 1y

C.J.S. Public Utilities §§ 26 to 32, 159 to 157

169 to 171, 177 to 178. N

Notes of Decisions i

Criminal responsibility of members 1
Ministerial officers, generally 2
Sufficiency of evidence 3

1. Criminal responsibility of members

Upon becoming member of county commis-
sion, person who is pecuniarily interested in
proceeds of any contract or service with public
service district violates criminal conflict of in-
terest statute; by virtue of that position, that
person has some voice, influence, or .control
over continuation of contract. Code, 61-10-15.
State v. Neary, 1987, 365 S.E.2d 395, 179
W.Va. 115. Counties € 60

2, Ministerial officers, generally

Public policy of West Virginia, as evidenced
by statute making it unlawful for county or
district board member or officer to be or be-
come pecuniarily interested in proceeds of any
contract or service over which he might have
any voice, influence, or control, is not directed
against actual fraud or collusion but is for pur-
pose of preventing those acts and eliminating
any opportunity therefor, and purpose of statute

‘
is to protect public funds and give official recog-
nition to fact that person cannot properly Tepre,
sent public in transacting business with hlrnself
Code, 61-10-15. State v. Neary, 1987, 365
S.E.2d 395, 179 W.Va. 115. Courts & 55,
Judges &= 21 C

v
;

3. Sufficiency of evidence :

County commissioner’s conviction for bemg
or becoming pecuniarily interested in contract
over which he might have some voice or mﬂu-
ence was supported by evidence of his contin.
ued performance of contract maintenance worlé
for public service district after his election 1o
commission. Code, 61-10-15. State v. Neary,
1987, 365 S.E.2d 395, 179 W.Va. 115. Countles
& 60 e

Conlflict of interest indictment against county
commissioner was sufficient even though it did
not characterize commissioner’s interest as pe-
cuniary, and commissioner was not entitled to
bill of particulars. Code, 61-10-15. State-v:
Neary, 1987, 365 S.E.2d 395, 179 W.Va. 115;
Counties € 60

§ 16—13A—4 ‘Board chairman; members’ compensation; procedure; dls-
" trict name

" (a) The chairman shall preside at all meetings of the board and may vote as{
any other member of the ‘board. If the chairman is absent from any meeting,
the remaining members may select a temporary chairman and if the member
selected as chairman resigns as such or ceases for any reason to be a memb,eg
of the board, the board shall select one of its members as chairman to serve,
until the next annual organization meeting. 4

(b) Salaries of the board members are: 3

(1) For 'districts with fewer than six hundred customers, up to seventy- ﬁve
dollars per “attendance at regular monthly meetings and fifty dollars per
attendance at additional special meetings, total salary not to exceed flfteen
hundred dollars per annum, }

!
h

(2) For districts with six hundred customers or more but fewer than two
thousand customers, up to .one hundred dollars per attendancev at regular
monthly meetings and seventy-five dollars per attendance at additional special

meetings, total salary not to exceed two thousand five hundred fifty dollars per

annum; ¥ - b

(3) For districts with two thousand customers or more, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-five
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dollars per attendance at additional special meetings, total salary not to.exceed
three thousand seven hundred fifty dollars per annum; and -

~(4) For districts with four thousand or more customers, up to one hundred
fifty dollars per attendance at regular monthly meetings and one hundred
dollars per attendance at additional special meetings, total salary not to exceed
ﬁve thousand four hundred dollars per annum.

The public service district shall certify the number of customers served to the
Pubhc Service Commission beginning on the first day of July, one thousand
mne hundred eighty-six, and continue each fiscal year thereafter.

¢ (¢) Public service districts selling water to other water utilities for resale may
adopt the following salaries for its board members:

" (1) For districts with annual revenues of less than fifty thousand dollars, up
to seventy-five dollars per attendance at regular monthly meetings and fifty
dollars per attendance at additional special meetings, total salary not to exceed
fifteen hundred dollars per annum;

(2) For districts with annual revenues of fifty thousand dollars or more, but
less than two hundred fifty thousand dollars, up to one hundred dollars per
attendance at regular monthly meetings and seventy-five dollars per attendance
at special meetings, total salary not to exceed two thousand f1ve hundred fifty
dollars per annum;

(3) For districts with annual revenues of two hundred fifty thousand dollars
or more, but less than five hundred thousand dollars, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-five
dollars per attendance at additional special meetings, total salary not to exceed
three thousand seven hundred fifty dollars per annum; and

(4) For districts with annual revenues of five hundred thousand dollars or
more, up to one hundred fifty dollars per attendance at regular monthly
meetings and one hundred dollars per attendance at additional spec1al meet-
ings, total salary not to exceed five thousand four hundred dollars per annum.

The public service district shall certify the number of customers served and
its annual revenue to the public service commission beginning on the first day
of July, two thousand, and continue each fiscal year thereafter..

(d) Board members may be reimbursed for all reasonable and necessary
expenses actually incurred in the performance of their duties as provided for by
the rules of the board.

(e) The board shall by resolution determine its own rules of procedure, fix
the time and place of its meetings and the manner in which special meetings
may be called. Public notice of meetings shall be given in accordance with
section three, article nine-a, chapter six of this code. Emergency meetings may
be called as provided for by said section. A majority of the members constitut-
ing the board also constitute a quorum to do business.

() The members of the board are not-personally liable or responsible for any
obligations of the district or the board, but are answerable only for willful
601
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misconduct in the performance of their duties. The county commission which
created a district or county commissions if more than one created the distrj¢; §

may, upon written request of the district, adopt an order changing the officia] ,
name of a public service district: Provided, That such name change will not be

effective until approved by the public service commission of West Virginia and

the owners of any bonds and notes issued by the district, if any, shall have

consented, in writing, to the name change. If a district includes temtory

located in ‘more than one county, the county commission or county commis.

sions changing the name of the district shall provide any county commlssmﬁ

into which the district also extends with a certified copy of the order changmg

the name of the district. The official name of any district created under the

provisions of this article may contain the name or names of any city, incorpo:

rated town or other municipal corporation included therein or the name of any !
county or counties in which it is located.

Acts 1953, c. 147; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1997, c. 159, eff. 90 days ;

after April 12, 1997; Acts 2000, c. 199, eff. 90 days after March 11, 2000; Acts 2005, c,
196, eff. 90 days after April 8, 2005.

Library Referencos S

Counties €68, 87. CJ.S. Counties §§ 107 to 118, 128. s

Municipal Corporations €=161. C.J.S. Municipal Corporations §§ 372 to 390.
Westlaw Topic Nos. 104, 268. oo

Notes of Decisions

In general 1 forming the duties of treasurer and/or secretary
for the Mt. Zion Public Service District; fur-
thermore, a board member may not be compen‘-

1. In general sated for reading meters for the Mt. Zion Public

Board members of the Mt. Zion Public Ser- Service District. 63 W.Va. Op.Atty.Gen. 2 (July

vice District cannot be compensated for per- 14, 1988) 1988 WL 483329.

§ 16-13A-5. General manager of board

The board may employ a general manager to serve a term of not more than
five years and until his or her successor is employed, and his or her compensa-
tion shall be fixed by resolution of the board. Such general manager shall
devote all or the required portion of his or her time to the affairs of the district
and may employ, discharge and fix the compensation of all employees of the
district, except as in this article otherwise provided, and he or she shall
perform and exercise such other powers and duties as may be conferred upon
him or her by the board.

Such general manager shall be chosen without regard to his or her pohtlcal
affiliations and upon the sole basis of his or her administrative and technical
qualifications to manage public service properties and affairs of the district and
he or she may be discharged only upon the affirmative vote of two thirds of the
board. Such general manager need not be a resident of the district at the time
he or she is chosen. Such general manager may not be a member of the board
but shall be an employee of the board.

The board of any public service district which purchases water, sewer or
stormwater service from a municipal water, sewer or stormwater system OF
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P another public service district may, as an alternative to hiring its own general
v manager, elect to permit the general manager of the municipal water, sewer or
stormwater system or public service district from which such water, sewer or
stormwater service is purchased provide professional management to the
district, if-the appropriate municipality. or public service board agrees to
provide such assistance. The general manager shall receive reasonable comper-
sation for such service. -

‘Acts 1953, c. 147; ‘Acts 1981, c. 124; Acts 1986, c. 81; Acts 2002 c. 272 eff. 90 days
after March 9, 2002.

2

Library References

Counties €265, 68. C.1.S. Counties §§ 101 to 103, 107 to 118.
” Municipal Corporations €149, 161. C.1.S. Municipal Corporations §§ 361 to 366,
“'Westlaw Topic Nos. 104, 268. 368, 372 to 390.

§ 16-13A-6. Employees of board -

The board may in its discretion from time to time by resolution passed by a
majority vote provide for the employment of an attorney, fiscal agent, one or
more engineers and such other employees as the board may determine neces-
sary and expedient. The board shall in and by such resolution fix the term of
employment and compensation and prescribe the duties to be performed by
such employees. :

Acts 1953, c. 147; Acts 1981, c. 124.

Library References

Counties €265, 68, 87. C.J.S. Municipal Corporations §§ 361 to 366,
Municipal Corporations €149, 161, 170. 368, 372 to 405.
Westlaw Topic Nos. 104, 268. : :
C.J.S. Counties §§ 101 to 103, 107 to 118,
128.

§ 16-13A-7. Acquisition and operation of district properties

‘The board of such districts shall have the supervision and control of all public
service properties acquired or constructed by the district, and shall have the
power, and it shall be its duty, to maintain, operate, extend and improve the
same, including, but not limited to, those activities necessary to comply with all
federal and state requirements, including water quality improvement activities.
All contracts involving the expenditure by the district of more than fifteen
thousand dollars for construction work or for the purchase of equipment and
improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class I legal advertisement
in compliance with the provision of article three, chapter fifty-nine of this code,
and the publication area for such publication shall be as specified in section
two of this article in the county or counties in which the district is located. The
publication shall not be less than ten days prior to the making of any such
contract. To the extent allowed by law, in-state contractors shall be given first
priority in awarding public service district contracts. It shall be the duty of the
board to ensure that local in-state labor shall be utilized to the greatest extent
603




§ 16-13A-7 PUBLIC HEALTH

possible when hiring laborers for public service district construction or maingdy: "
nance repair jobs. It shall further be the duty of the board to enCOUragesg
contractors to use American made products in their construction to the extem

possible. Any obligations incurred of any kind or character shall not.in :p, ‘*
event constitute or be deemed an indebtedness within the meaning of any ofithé”
provisions or limitations of the constitution, but all such obligations Shallsbe ;
payable solely and only out of revenues derived from the operation of the pubhe

service properties of the district or from proceeds of bonds issued as heremaﬁ

provided. No continuing contract for the purchase of materials or supphes)or 8
for furnishing the district with electrical energy or power shall be entered intg -

for a longer period than fifteen years.

",

Acts 1953, c. 147; Acts 1967, c. 105; Acts 1981, c. 124; Acts 1982, c. 24; Acts 1986 c

81; Acts 1997, c. 159, eff. 90 days after April 12, 1997; Acts 2002, c. 272, eff. 90‘days ’

after March 9, 2002.

Library References 8

Counties €107, C.J.S. Counties § 147. T =
%A'ﬁ;‘icczi%:illg‘o?gitlizns =711, C.J.S. Municipal Corporations § 1535 -
Westlaw Tol;?c Nos. 104, 268, 317A. C.J.S. Public Utilities 8§ 5 to 9, 202 to 207,,,,,

. r'l f;,’J

8§ 16-13A-8. Acquisition and purchase of public service properties; right of
eminent domain; extraterritorial powers ]

The board may acquire any publicly or privately owned public service
properties located within the boundaries of the district regardless of whether ot
not all or any part of such properties are located within the corporate limits of
any city, incorporated town or other municipal corporation included within’the
district and may purchase and acquire all rights and franchises and any and.all

property within or outside the district necessary or incidental to the purposeof
the district.

The board may construct any public service properties within or outside jthe
district necessary or incidental to its purposes and each such district may
acquire, construct, maintain and operate any such pubhc service propemes
within the corporate limits of any city, mcorporated town or other mumc1pal
corporation included within the district or’ in any unmcorporated temtop
within ten miles of the territorial boundaries of the district: Provided, That, 1§
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities, stormwater
facilities or gas facilities or all of these, then the district may not acqmr
construct, establish, improve or extend any public service properties of the
same kind within such city, incorporated towns or other municipal corpc_)ra}l
tions or the adjacent unincorporated territory served by such cities, incorporaty
ed towns or other municipal corporations, except upon the approval of the
public service commission, the consent of such cities, incorporated towns',or
other municipal corporations and in conformity and compliance with the rights
of the holders of any revenue bonds or obligations theretofore issued by such
cities, incorporated towns or other municipal corporations then outstanding
604
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and in accordance with the ordinance, resolution or other proceedings which
authorize the issuance of such revenue bonds or obligations.

Whenever such district has constructed, acquired or established water fac111-
ties, sewer facilities, a stormwater system, stormwater management program or
gas facilities for water, sewer, stormwater or gas services within any city,
incorporated town or other municipal corporation included within a district,
theri such city, incorporated town or other municipal corporation may not
thereafter construct, acquire or establish any facilities of the same kind within

such city, -incorporated town or other municipal corporation without the
consent of such district.

For the purpose of acquiring any public service properties or lands, nghts or
easements deemed necessary or incidental for the purposes of the district, each
such district has the right of eminent domain to the same extent and to be
éxercised in the same manner as now or hereafter provided by law for such
right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That the power of eminent domain provided in this
section does not extend to highways, road and drainage easements, or stormwa-
ter facilities constructed, owned or operated by the West Virginia division of
hlghways without the express agreement of the commissioner of highways:
Provided, however, That such board may not acqulre all or any substantial part
of a privately owned waterworks system unless and until authorized so to do by
the public service commission of West Virginia, and that this section shall not
be construed to authorize any district to acquire through condemnation pro-
ceedings either in whole or substantial part an existing privately owned
waterworks plant or system or gas facilities located in or furnishing water or
gas service within such district or extensions made or to be made by it in
territory contiguous to such existing plant or, system, nor may any such board
construct or extend its public service properties to supply its services into areas
served by or in competition with existing waterworks or gas facilities or
extensions made or to be made in territory contiguous to such existing plant or
system by the owner thereof:

Acts 1953, c. 147 Acts 1980, c. 60; Acts 1981, c. 124; Acts 2002, c. 272 eff 90 days
after March 9, 2002.

: Library References
' Counties €103, 104. C.J.S. Counties §§ 143 to 144, 147.

Eminent Domain €=6, 16. C.J.S. Municipal Corporations §§ 873 to 880.
Municipal Corporations €=221, 224, C.J.S. Property § 17 :

Westlaw Topic Nos. 104, 148, 268.

Notes of Decisions

In general 2 Valuation of property 4
Connections with sewers or drains 6 :

Eminent domain powers 3
Environmental assessment 5
Public corporation 7
Validity 1

1. Validity -

Title of act authorizing creation of public ser-
vice districts in connection with acquisition,
construction, maintenance, operation, improve-
ment and extension of properties supplying wa-
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Note 1

ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional
requirements. Acts 1953, c. 147; Const. art. 6,
§ 30. State ex rel. McMillion v. Stahl, 1935, 89
S.E.2d 693, 141 W.Va. 233. Statutes & 123(3);
Statutes & 123(5)

Property of public service district is public
property used for public purposes, and, under
constitutional provision that public property
shall be exempt from taxation, statute authoriz-
ing creation of public service districts and
granting tax exemption was not violative of con-
stitutional provision requiring that taxation be
equal and.uniform throughout state. Acts 1953,
c. 147, § 1 et seq.; Const. art. 10, § 1. State ex
rel. McMillion v. Stahl, 1955, 89 S.E.2d 693,
141 W.Va. 233, Taxation & 2289

2. In general

Statute providing that private property may
be taken or damaged for a number of specified
purposes amounts to legislative declaration of
public purposes within meaning of laws, and it
is a judicial question whether such declaration
is consonant with organic law. Acts 1949, c.
59; .Const. art. 3, § 9. State ex rel. McMillion
v. Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.
Constitutional Law &= 2510

3. Eminent domain powers

Although construction of new facility pro-
posed by utility will often require taking of
private property through eminent domain, ab-
sent express statutory language Public Service
Commission (PSC) has no duty to review and
decide issues that are inherent in eminent do-
main proceeding. Sexton v. Public Service
Com'n, 1992, 423 S.E.2d 914, 188 W.Va, 305.
Public Utilities & 114

Statute providing that private property may
be taken or damaged for a number of specified
purpases is consonant with organic law and is
constitutional. Acts 1949, c. 59; Const. art. 3,
§ 9. State ex rel. McMillion v. Stahl, 1955, 89
S.E.2d 693, 141 W.Va. 233, Eminent Domain
&3

4. Valuation of property

Although landowner is competent to give esti-
. mate of value of property in eminent domain
proceeding, that valuation is not conclusive;
government agency may rely on appraisal re-
port concerning estimated value of property to

PUBLIC HEALTy; "

be taken. Sexton v. Public Service Comlp

1992, 423 SE.2d 914, 188 W.Va. 305. Ey.

dence €= 568(4) T
Y PO 3

5. Environmental assessment AN

Whether construction of sewage 133631}15.
would constitute “nuisance” does not defes;
Public Service Commission’s (PSC) jurisdiction’
to issue certificate of public convenience apg.
necessity; while PSC may assess environmental
considerations, chief inquiry by PSC is needyof
public for project. Code, 24-2-11. Sexton y*
Public Service Com'n, 1992, 423 S.E.2d 913 ,

188 W.Va. 305. Municipal Corporations' s’
708
6. Connections with sewers or drains . * 3"

City, rather than sewer and water districts;
was entitled to provide sewer and water ser.
vices to newly developed tract that was withip,
districts’ boundaries, but was annexed to City,
where such services were not previously- fyr.
nished to tract. Code, 16~13A-8. Berkeley
County Public Service Sewer Dist. v. West Vit
ginia Public Service Com’n, 1998, 512 S.E.2J
201, 204 W.Va. 279. Municipal Corporation$
& 712(1); Waters And Water Courses & 20}

If a tract of real estate located within a publi¢*
service district has been annexed inte a’'munici-
pality, then, as between the municipality arid
the public service district, the municipality has
the superior right to extend water and/or sewer
service which were not being previously fur:-
nished to the tract by the public service district,
and under those circumstances, a public service
district would need the consent of the munici-
pality and the Public Service Commission (PSC)
in order to provide such service. Code;
16-13A-8. Berkeley County Public Service
Sewer Dist. v. West Virginia Public Service
Com’n, 1998, 512 S.E.2d 201, 204 W.Va. 279.
Municipal Corporations & 712(1); Waters And
Water Courses & 201; Waters And Water
Courses & 202 '

7. Public corporation

A public service district is a public corpora-
tion and does not come within constitutional,
provision which in substance provides that all
corporations shall be created by general laws
and which is applicable to private corporations.
Acts 1953, c. 147, § 1 et seq.; Const. art. 11, § 1.
State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d
693, 141 W.Va, 233. Statutes & 80(3)

§ 16-13A-9. Rules; service rates and charges; discontinuance of service;
required water and sewer connections; lien for delinquen

fees

(a)(1) The board may make, enact and enforce all needful rules in connection
with the acquisition, construction, improvement, extension, management,
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' jmaintenance, operation, care, protection and the use of any public service
q properties owned or controlled by the district. The board shall establish rates,
fees and charges for the services and facilities it furnishes, which shall be
sufficient at all times, notwithstanding the provisions of any other law or laws,
to pay the cost of maintenance, operation and depreciation of the public service
properties and principal of and interest on all bonds issued, other obligations
jncurred ‘under the provisions of this article and all reserve or other payments
provided for in the proceedings which authorized the issuance of any bonds
under this article. The schedule of the rates, fees and charges may be based
upon: :
(A) The consumption of water or gas on premises connected with the facili-
ties, taking into consideration domestic, commercial, industrial and public use
of water and gas;

- (B) The number and kind of fixtures connected with the facilities located on
the various premises; '

~(C) The number of persons served by the facilities;
\ (D) Any combination of paragraphs (A), (B) and (C) of this subdivision; or .

(E) May be determined on any other basis or classification which the board
may determine to be fair and reasonable, taking into consideration the location
of the premises served and the nature and extent of the services and facilities
furnished. However, no rates, fees or charges for stormwater services may be
assessed against highways, road and drainage easements or stormwater facili-
ties constructed, owned or operated by the West Virginia division of highways.

) Where water, sewer, stormwater or gas services, or any combination
thereof, are all furnished to any premises, the schedule of charges may be billed
as a single amount for the aggregate of the charges. The board shall require all
users of services and facilities furnished by the district to designate on every
application for service whether the applicant is a tenant or an owner of the
premises to be served. If the applicant is a tenant, he or she shall state the
name and address of the owner or owners of the premises to be served by the
district. Notwithstanding the provisions of section eight, article three, chapter
twenty-four of this code to the contrary, all new applicants for service shall
deposit the greater of a sum equal to two twelfths of the average annual usage
of the applicant’s specific customer class or fifty dollars, with the district to
secure the payment of service rates, fees and charges in the event they become
delinquent as provided in this section. If a district provides both water and
sewer service, all new applicants for service shall deposit the greater of a sum
equal to two twelfths of the average annual usage for water service or fifty
dollars and the greater of a sum equal to two twelfths of the average annual
usage for wastewater service of the applicant’s specific customer class or fifty
dollars. In any case where a deposit is forfeited to pay service rates, fees and
charges which were delinquent at the time of disconnection or termination of
service, no reconnection or reinstatement of service may be made by the
district until another deposit equal to the greater of a sum equal to two twelfths
of the average usage for the applicant’s specific customer class or fifty dollars
607
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ans

>

has been remitted to the district. After twelve months of prompt - Payment
history, the district shall return the deposit to the customer or credit: <the
customer’s account at a rate as the public service commission may prescribg
Provided, That where the customer is a tenant, the district is not required'q 53
return the deposit until the time the tenant discontinues service withrthg 3
district. Whenever any rates, fees, rentals or charges.for services or famlmesﬁ
furnished remain unpaid for a period of twenty days after the same become dyg
and payable, the user of the services and facilities provided is delinquent- and :
the user is liable at law until all rates, fees and charges are fully paid. Tha °
board may, under reasonable rules promulgated by the public service commis:
sion, shut off and discontinue water or gas services to all delinquent users\of
either water or gas facilities, or both, ten days after the water or gas- services
become delinquent.

R
(b) In the event that any publicly or privately owned utility, city, incorporat-.
ed town, other municipal corporation or other public service district mcluded

within the district owns and operates separately either water facilities or sewer
facilities, and the district owns and operates the other kind of facilities either

water or sewer, as the case may be, then the district and the publicly ‘or
privately owned utility, city, incorporated town or other municipal corporation
or other public service district shall covenant and contract with each other to
shut off and discontinue the supplying of water service for the nonpayment of
sewer service fees and charges: Provided, That any contracts entered into by.3
public service district pursuant to this section shall be submitted to the public
service commission for approval. Any public service district providing water
and sewer service to its customers has the right to terminate water service for
delinquency in payment of either water or sewer bills. Where one public service
district is providing sewer service and another public service district or a
municipality included within the boundaries of the sewer district is providing
water service, and the district providing sewer service experiences a delinquen:
cy in payment, the district or the municipality included within the boundarles
of the sewer district that is providing water service, upon the request of the
district providing sewer service to the delinquent account, shall terminate its
water service to the customer having the delinquent sewer account: Prowded
however, That any termination of water service must comply with all rules and

orders of the public service commission. .

(c) Any district furnishing sewer facilities within the district may require, ot
may by petition to the circuit court of the county in which the property is
located, compel or may require the division of health to compel all owners,
tenants or occupants of any houses, dwellings and buildings located near any
sewer facilities where sewage will flow by gravity or be transported by other
methods approved by the division of health, including, but not limited to;
vacuum and pressure systems, approved under the provisions of section niné,
article one, chapter sixteen of this code, from the houses, dwellings or buildings
into the sewer facilities, to connect with and use the sewer facilities and to
cease the use of all other means for the collection, treatment and disposal of
sewage and waste matters from the houses, dwellings and buildings whete
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1 there is gravity flow or transportation by any other methods approved by the
b givision of health, including, but not limited to, vacuum and pressure systems,
i approved under the provisions of section nine, article one, chapter sixteen of
this code and the houses, dwellings and buildings can be adequately served by
E ihe sewer facilities of the district and it is declared that the mandatory use of
E (he sewer facilities provided for in this paragraph is necessary and essential for
- the health and welfare of the inhabitants and residents of the districts and of
the state. If the public service district requires the property owner to connect
L with the sewer facilities even when sewage from dwellings may not flow to the
main line by gravity and the property owner incurs costs for any changes in the
éxisting dwellings’ exterior plumbing in order to connect to the main sewer
line, the public service district board shall authorize the district to pay all
reasonable costs for the changes in the exterior plumbing, including, but not
limited to, installation, operation, maintenance and purchase of a pump or any
other method approved by the division of health. Maintenance and operation
costs for the extra installation should be reflected in the users charge for
approval of the public service commission. The circuit court shall adjudicate
the merits of the petition by summary hearing to be held not later than thirty
days after service of petition to the appropriate owners, tenants or occupants.

J(d) Whenever any district has made available sewer facilities to any owner,
tenant or occupant of any house, dwelling or building located near the sewer
facility and the engineer for the district has certified that the sewer facilities are
available to and are adequate to serve the owner, tenant or occupant and
sewage will flow by gravity or be transported by other methods approved by the
division of health from the house, dwelling or building into the sewer facilities,
the district may charge, and the owner, tenant or occupant shall pay the rates
anid charges for services established under this article only after thirty-day
notice of the availability of the facilities has been received by the owner, tenant
or occupant. Rates and charges for sewage services shall be based upon actual
water consumption or the average monthly water consumption based upon the
owner’s, tenant’s or occupant’s specific customer class.

{e) Whenever any district has made available a stormwater system to any
owner, tenant or occupant of any real property located near the stormwater
system and where stormwater from real property affects or drains into the
stormwater system, it is hereby found, determined and declared that the owner,
tenant or occupant is being served by the stormwater system and it is further
hereby found, determined and declared that the mandatory use of the stormwa-
ter system is necessary and essential for the health and welfare of the inhabit-
ants and residents of the district and of the state. The district may charge, and
the owner, tenant or occupant shall pay the rates, fees and charges for
stormwater services established under this article only after thirty-day notice of
the availability of the stormwater system has been received by the owner.

(f) All delinquent fees, rates and charges of the district for either water
facilities, sewer facilities, gas facilities or stormwater systems or stormwater
management programs are liens on the premises served of equal dignity, rank
and priority with the lien on the premises of state, county, school and munici-
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pal taxes. In addition to the other remedies provided in this section, PUbllc 3
service districts are granted a deferral of filing fees or other fees and cogfs ]

incidental to the bringing and maintenance of an action in magistrate court for

the collection of delinquent water, sewer, stormwater or gas bills. If the distrj¢

collects the delinquent account, plus reasonable costs, from its customer. ¢ ;
other responsible party, the district shall pay to the magistrate the normal filmg

fee and reasonable costs which were previously deferred. In addition, eaclj
public service district may exchange with other public service districts a list-of |
delinquent accounts: Provided, That an owner of real property may not be helq |
liable for the delinquent rates or charges for services or facilities of a tenant;
nor may any lien attach to real property for the reason of delinquent rates‘of
charges for services or facilities of a tenant of the real property, unlessthe
owner has contracted directly with the public service district to purchase the
services or facilities.

e

(g) Anything in this section to the contrary notwithstanding, any establlsh
ment, as defined in section three, article eleven, chapter twenty-two, now or
hereafter operating its own sewage dlsposal system pursuant to a permit issued
by the division of environmental protection, as prescribed by section eleve'r%J
article eleven chapter twenty-two of this code, is exempt from the prov1sxons of
this section.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986 c
81; Acts 1989, c. 174; Acts 1994, c. 61; Acts 2002, c. 272, eff. 90 days after March'9;
2002; Acts 2003, c. 183, eff. 90 days after March 8, 2003.
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nia: Can Reasonable Minds Differ? John W

| ! West Virginia. Abraham M. Ashton, 107 W..Va,
Fisher, II, 98 W. Va. L. Rev. 449 (1996). L. Rev. 525 (2005). '
“Yes, West Virginia, there is a special priority Lt

for the purchase money mortgage:” The recog- ol
i
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Library References 4 ,

Gas &14.6. C.J.S. Gas §8 64, 84 to 85. '

cﬂvunidpaldc\c;vrporagons @71%2-03 C.1.S. Municipal Corporations § 1535. - i
aters and Water Courses &=203. : !
J.S8. t , 732. ‘

Westlaw Topic Nos. 190, 268, 405. C.J.5. Waters 88 483, 666 to 732 o
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Notes of Decisions

Notice of availability of sewer service 3

applicable provisions of State Constitution.
Public service district liens 3’

Acts 1953, c. 147,'8 1 et seq.; Const. art. 3, §§89;

Rates and charges for service 4
Takings 2
Validity 1

1. Validity

In statute authorizing creation of public ser-
vice districts, provision for delinquent fixed
rates and charges for services rendered to be
lien on premises served was not unconstitution-
al as depriving owners of property without due
process of law or as violating Fourteenth
Amendment of United States Constitution or

610

10; U. S.C.AConst. Amend. 14. State ex rel.
McMillion v. Stahl, 1955, 89 S.E.2d 693, 14917
W.Va. 233. Constitutional Law & 4416; Mu
nicipal Corporations €= 408(1)

2. Takings .

Public service district’s requiring property
owner to connect onto its sewer system and to
abandon private sewer system located on prop-
erty was not a taking of private property with;
out just compensation. Const. Art. 3, § %
Code, 16-13A-9; U.S.CA. Const.Amend. 5.
Kingmill Valley Public Service Dist. v. Rivéf:

1
m{
|
{
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view Estates Mobile Home Park, Inc., 1989, 386
Ezd 483, 182 W.Va. 116. Emlnent Domain
&'2.18
'r}:Statute providing ’that private property may
pestaken or damaged for a number of specified
urposes amounts to legislative declaration of
sublic purposes within meaning of laws, and it
is a judicial question whether such declaration
is consonant with organic law. Acts 1949, c.
59; Const. art. 3, § 9. State ex rel. McMillion
v. Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.
Constitutional Law €= 2510

3. Public service district liens

Public service district liens must be docketed
to be enforceable against purchaser of property
for valuable consideration, without notice.
Code, 16-13A-9, 38-10C-1. McClung Invest-
ments, Inc. v. Green Valley Community Public
Service Dist., 1997, 485 S.E. 2d 434, 199 W.Va,
490. Gas € 14.6; Municipal Corporations &
712(7) Waters And Water Courses & 203(14)
+ public service district’s failure to docket no-
tice 'of lien prior to date purchaser recorded
deed of trust prevented district from enforcing
sewer lien against purchaser. Code, 16-13A-9,
38-10C-1. McClung Investments, Inc. v. Green
Valley Community Public Service Dist., 1997,
435 S.E.2d 434, 199 W.vVa. 490. Mumcnpal
Corporations @& 712(7)

If owner, tenant or occupant of garage apart-
ment did not réceive notice that public service
district’s sewer facilitiess were available for
apartment, district would have been without
statutory authority to impose charges and a lien
against apartment for sewer services, though
the apartment was on a lot containing another
dwelling which was properly subject to sewer
service charges. Code, 16-13A-9, 16-13A-21.
Rhodes v. Malden Public Service Dist., 1983,
301 S.E.2d 601, 171 W.Va. 645. Municipal
Corporations €= 712(7)

* Statute authorizing creation of public service
districts confers upon public service board au-
thority to create mortgage lien on the property
of public service district, and action of legisla-
ture conferring such authority was within the
legislature’s power. Acts 1953, c. 147; Const.
art. 10, § 8. State ex rel. McMillion v. Stahl,
1955, 89 S.E.2d 693, 141 W.Va, 233. Munici-

§ 16-13A-9a.

§ 16-13A-9a

pal Corporations € 222; Municipal Corpora-
tions &= 225(1)

4. Rates and charges for service

Statute clearly and unambiguously gives Pub-
lic Service Commiission (PSC) power to reduce
or increase utility rates whenever it finds that
existing rate is unjust, unreasonable, insuffi-
cient, or unjustly discriminatory or otherwise in
violation of any provision of legislation govern-
ing Commission. Code, 24-1-1 et seq., 24-2-3.
State ex rel. Water Development Authority v.
Northern Wayne County Public Service Dist.,
1995, 464 S.E.2d 777, 195 W.Va. 135. Public
Utilities & 123

Corporatlons holding sewer revenue bonds of
public service district, a public corporation and
political subdivision of state, had right by man-
damus to enforce and compel district and mem-
bers of the Public Service Board to establish,
charge and collect rates for services rendered
by district sufficient to provide for all operation-
al and maintenance expenses, to pay, when due,
principal and interest of revenue bonds issued
by district, and to .file tariffs reflecting such
charges with Public Service Commission.
Code, 16~13A-1 et seq., 16-13A-9, 16-13A-10,
16-13A-13, 16-13A-17. State ex rel. Alistate
Ins. Co. v. Union Public Service Dist., 1966, 151
S.E.2d 102, 151 W.Va. 207. Mandall'l;lus & 110

Duty imposed on public service district, a
public corporation ‘and political subdivision' of
state, to establish rates and charges sufficient to
pay cost of maintenance, operation and depreci-
ation of properties of district and principal of
and interest on all bonds issued by district is
nondiscretionary duty which may be enforced
by mandamus. Code, 16-13A-9. State ex rel.
Allstate Ins. Co. V. Union Public Service Dist.,
1966, 151 S.E.2d 102, 151 W.Va. 207. Manda-
mus & 80

5. Notice of availability of sewer service

Issue of fact as to whether owner or tenant
had received notice that public service district’s
sewer services were available for garage apart-
ment, so as to allow imposition of sewer service
charges and a lien against apartment, was not
appropriate for resolution in mandamus proé-
ceeding. Code, 16-13A-9, 16-13A-21. Rhodes
v. Malden Public Service Dist.,, 1983, 301
S.E.2d 601, 171 W.Va. 645, .Mandamus & 174

Limitations with respect to foreclosure

"No public service district shall foreclose upon the premises served by such
district for delinquent fees, rates or charges for which a lien is authorized by
sections nine or nineteen of this article except through the bringing and
maintenance of a civil action for such purpose brought in the circuit court of

the county wherein the district lies.

In every such action, the court shall be

required to make a finding based upon the evidence and facts presented that

611
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the district prior to the bringing of such action had exhausted all Oth"
remedies for the collection of debts with respect to such delinquencies. In, '{,0
event shall foreclosure procedures be instituted by any such district or °n1'lts 4
behalf unless such delinquency had been in existence or continued for a period '
‘of two years from the date of the first such delinquency for which foreclosure",s
being sought. o J":I 3
Acts 1982, c. 74, e
NENEY S
vy

Library References s

C.J.S. Gas §§ 64, 84 to 85. ‘
C.J.S. Municipal Corporations § 1535. ' &
C.J.S. Waters §§ 483, 666 to 732. '

Gas €214.6.
Municipal Corporations €=712.
Waters and Water Courses &203.

Westlaw Topic Nos. 190, 268, 405. -

)

§ 16-13A-10. Budget ; ':‘;)

The board shall establish the beginning and ending of its fiscal year, which
period shall constitute its budget year, and at least thirty days prior to. the !
beginning of the first full fiscal year after the creation of the district ar{d '\
annually thereafter the general manager shall prepare and submit to the board
a tentative budget which shall include all operation and maintenance expenses;
payments to a capital replacement account and bond payment schedules for thé
ensuing fiscal year. Such tentative budget shall be considered by the boardr '
and, subject to any revisions or amendments that may be determined by thé
board, shall be adopted as the budget for the ensuing fiscal year. Upéi
adoption of the budget, a copy of the budget shall be forwarded to the county,
commission. No expenditures for operation and maintenance expenses .in
excess of the budget shall be made during such fiscal year unless unammously
authorized and directed by the board.

|
i
|
P
|
i
|

Acts 1953, c. 147; Acts 1981, c. 124. S ';‘;
Library References - ,,3; :
Counties =154.5. C.IS. Mumcxpal Corporations §§ 1621tt6 1
Municipal Corporations €2879. 1622, ) 1

Westlaw Topic Nos. 104, 268. v
aib i
Notes of Decisions o g" j

In general 1 by district sufficient to provide for all operanon-
al and maintenance expenses, to pay, when due, |

principal and interest of revenue bonds issued

1. In general -

Corporations holding sewer revenue bonds of
public service district, a public corporation and
political subdivision of state, had right by man-
damus to enforce and compel district and mem-

by district, and to file tariffs reflecting such
charges with Public Service Commission.
Code, 16-13A-1 et seq., 16-13A-9, 16-13A-10,
16-13A-13, 16-13A-17. State ex rel. Allstaié

bers of the Public Service Board to establish,
charge and collect rates for services rendered

§ 16-13A-11. -

. The general manager, under direction of the board, shall install and maintain
a proper system of accounts; in accordance with all rules, regulations or orders
612

Ins. Co. v. Union Public Service Dist., 1966, 151
S.E.2d 102, 151 W.Va. 207. Mandamus & 1‘19

Accounts; audit
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pertammg thereto by the public service commission, showing receipts from
peratlon and application of the same, and the board shall at least once a year
cause such accounts to be properly audited: Provided, That such audit may be
any audit by an independent public accountant completed within one year of
hie time requlred for the submission of the report: Provided, however, That if
the district is required to have its books, records and accounts audited annually
by an independent certified public accountant as a result of any covenant in any
poard resolution or bond instrument, a copy of such audit may be submitted in
satisfaction of the requirements of this section, and is hereby found, declared
and determined to be sufficient to satisfy the requirements of article nine,
chapter six of this code pertaining to the annual audit report by the state tax
commission. A copy of the audit shall be forwarded within thirty days of
submission to the county commission and to the public service commission.

"The treasurer of each public service district shall keep and preserve all
financial records of the public service district for ten years, and shall at all
times have such records readily available for public inspection. At the end of
his term of office, the treasurer of each public service district shall promptly
deliver all financial records of the public service district to his successor in
office. Any treasurer'of a public service district who knowingly or willfully
violates any provision of this section is guilty of a misdemeanor, and shall be
fined -not less than one hundréd dollars nor more than five hundred dollars or
imprisoned in the county jail not more than ten days, or both.

Acts 1953, c. 147; Acts 1981, ¢. 124; Acts 1986, c. 81.

Library References
Counties °154.5. ; o CJS. Mumc1pal Corporatlons §8 1621 to
Municipal Cérporations €=879. 1622.
,Westlaw Topic Nos. 104, 268.

§ 16-13A-12. Disbursement of district funds

No money may be pa1d out by a district except upon an-order signed by the
chalrman and secretary of such board, or such other person or persons
authorized by the chairman or secretary, as the case may be, to sign such
orders on their behalf. Each order for the payment of money shall specify the
purposes for which the amount thereof is to be paid, with sufficient clearness to
indicate the purpose for which the order is issued, and there shall be endorsed
thereon the name of the particular fund out of which it is payable ‘and it shall
be payable from the fund constituted for such purpose, and no other. All such
orders shall be reflected in the minutes of the next meeting of the board.

Acts 1953, c. 147; Acts 1981, c. 124.

Library References

Counties €=158. C.J.S. Counties § 198.

Municipal Corporations €=883. C.J.S. Municipal Corporations §§ 1626, 1635.
Westlaw Topic Nos. 104, 268.
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§ 16-13A-13 PUBLIC HEALTH

§ 16-13A-13. Revenue bonds

For constructing or acquiring any public service properties for’ the authonzed
purposes of the district, or necessary or incidental thereto, and for constructmg
improvements and extensions thereto, and also for relmbursmg or paying the
costs and expenses of creating the district, the board of any such district
hereby authorized to borrow money from time to time and i in evxdence thereo?
issue the bonds of such district, payable solely from the revenues derived fror(n

the operation of the public service properties under control of the dlsthct ‘

Such bonds may be issued in one or more series, may bear such date or dates

'u'qv

may mature at such time or times not exceeding forty years from thelr i
respective dates, may bear interest at such rate or rates not exceeding elghteen\ v

percent per annum payable at such times, may be in such form, may carry such
registration privileges, may be executed in such manner, may be payable, at

such place or places, may be subject fo such terms of redemption with or, !

without premium, may be declared or become due before maturity date thereof
may be authenticated in any manner, and upon comphance with such condl-
tions, and may contain such terms and covenants as may be prov1ded b

resolution or resolutions of the board. Notw1thstand}ng the form or tenor
thereof, and in the absence of any express recital on the face thereof, that the
bond is ‘nonnegotiable, all such bonds_shall .be, and‘ shall be treated. as}
negotiable instruments for all purposes. .Bonds bearing the signatures:of
officers in office on the date of the signing thereof shall be valid and binding | for

all purposes notwithstanding that before the delivery thereof any or all of the -

persons whose signatures appear. thereon shall have ceased to be such officers.
Notwithstanding the requirements or provisions of any other law, any such
bonds may be negotiated or sold in such manner and at such time or times as is
found by the board to be most advantageous, and all such bonds may be sold at
such price that the interest cost of the proceeds therefrom does not exceed
nineteen percent per annum, based on the average. maturity of such bonds and
computed according to standard tables of bond values. Any resolution or
resolutions providing for the issuance of such bonds ‘may contain such covea
nants and restrictions upon the issuance of additiorial bonds thereafter as may
be deemed necessary or advisable for the assurance of the payment of the
bonds thereby authonzed

. oy ;q
Acts 1953, c. 147; Acts 1970, c. 11; Acts 1970 c. 12; Acts 1970 ‘1st Ex: Sess., c. 2; Aets
1980, c. 33; Acts 1981, Ist Ex. Sess., c. 2; Acts.1989, c. 174. -~ . iy
S ' |
lerary References . ' G

Counties €174, C.J.S. Counties § 218.
Municipal Corporations €911. C.J.S. Municipal Corporations 8§ 1647 to

Westlaw Topic Nos. 104, 268. 1649.




PUBLIC SERVICE DISTRICTS

§ 16-13A-15

. , Notes of Decisions

mgeneral 1

1 .In general

Corporations holding sewer revenue ‘bonds of
pubhc service district, a public corporation and
political subdivision ‘of state; had right by man-
damus to enforce and compel district and mem-
bers of the Public Service Board to establish,

charge and collect rates for services rendered -

by district sufficient to provide for all operation-

al and maintenance expenses, to pay, when due,

prmapal and interest of revenue bonds issued

by district, and to file tariffs reflecting such
1)

charges with - Public Service Commission.
Code, 16-13A-1 et seq., 16-13A-9, 16-13A-10,
16-13A-13, 16-13A-17. State ex rel. Allstate
Ins. Co. v. Union Public Service Dist., 1966, 151
S.E.2d 102, 151.W.Va. 207. Mandamus e 110

Two acts amending same. Code section in
same manner except as to maximum interest
rate of bonds, enactéed on same date at same
legislative session, and 1mpos51ble to determine
which passed after the other, that having lower
maximum interest rate will govern. 53 W.Va.
Op. Atty Gen 418 (Apnl 8, 1970) 1970 WL
116579. : ' T o '

IS

Items included in cost of properties

§ 16—13A—14; -

" The cost of any public service properties acquired under the provisions of this
article shall be deemed to include the cost of the acquisition or construction
thereof, the cost of all property rights, easements and franchises deemed
necessary or convenient therefor and for the improvements and extensions
thereto; for stormwater systems and associated stormwater management pro-
grams, those activities which include, but are not limited to, water’ qiiality
improvement activities necessary to comply with all federal and state require-
ments; interest upon bonds prior to and during construction or acquisition and
for six months after completion of construction or of acquisition of the improve-
ments and extensions; engineering, fiscal agerits and legal expenses; expenses
for estimates of cost and of revenues, expenses for plans, specifications and
surveys; other expenses necessary or incident to determining the feasibility or
practicability of the enterprise, administrative expense, and such other ex-
penses as may be necessary or incident to the financing herein authorized, and
tHe construction or acquisition of the properties and the placing of same in
operation, and the performance of the thmgs herem required or permitted, in
connection with any thereof. :

Acts 1953, c. 147; Acts 2002, c. 272, eff. 90'days aftér March 9?, 2002.

Library References

C.J.S. Municipal Corporatlons §8 1621 to
1622.

Counties €2154.5.
Municipal Corporations €879.
.+ Westlaw Topic Nos. 104, 268.

§ 16-13A-15. Bonds may be secured by trust indenture

In the discretion and at the option of the board such bonds may be secured
by a trust indenture by and between the district and a corporate trustee, which
may be a trust company or bank having powers of a trust company within or
without the State of West Virginia, but no such trust indenture shall convey,
mortgage or create any lien upon the public service properties or-any part
thereof. The resolution authorizing the bonds and fixing the details thereof
may provide that such trust indenture may contain such provisions for protect-
ing and enforcing the rights and remedies of bondholders as may be reasonable
615




§ 16-13A-15 : * PUBLIC HEALTH 1

and proper, not in violation of law, including covenants setting forth the dutjeg
of the district and the members of its board and officers in relation to st
construction or acquisition’ 'of public service properties and the 1mprovemem
extension, operation, repair, maintenance and insurance thereof, and the custo-
dy, safeguarding and application of all moneys; and may provide that all or’ anyx
part of the construction work shall be contracted for; constructed and paid fok;
under the supervision and approval of, consulting engineers employed ‘1014
designated by the board and satisfactory to thé original bond purchasers, the1r i
successors, assignees or nominees, who may be given the right to require’ thel i
security given by contractors and by any dep051tory of the proceeds of bonds of |
|
|
|
+

revenues of the pubhc service properties or other money pertaining thereto bé |
satisfactory to such purchasers, their successors, assignees or nominees. Such ‘
indenture may set forth the rights and remedies. of the bondholders and sucli |
trustee. -

. AR
B

Acts 1953, c. 147. o ;
) . uf_h .
Library References g
,Counties €183. : . C.1.S. Counties § 222, S
Municipal Corporations €2950(15). C.J.S. Municipal Corporations §§ 1708 19
Westlaw Topic Nos. 104, 268. . 1709 , ‘
) ¢ u'f
United States Code Annotated +owat
Trust Indenture Act of 1939, see 15 U.S.C.A: § 77aaaetseq. : . Y.
. § . - . i . . . ,(\":
§ 16-13A-16. Sinking fund for revenue bonds - : SR

At or before the time of the issuance of any. bonds under this article the board
shall by resolutlon or in the trust 1ndenture provide for the creation of a smkmg
fund and for monthly payments into such fund from the revenues of the public
service properties operated by the district such sums in excess of the cost, of
maintenance and operation of such properties as will be sufficient to pay t the
accruing interest and retire the bonds at or before the time each will respectlve-
ly become due and to establish and maintain reserves therefor. All sums which
are or should be, in accordance with such provisions, paid into such sinking
fund shall be used solely for payment of interest and for the retirement of sugh
bonds at or prior to maturity as may be provided or required by such
resolutions.

Acts 1953, c. 147.

4
o

Library' References "

Counties €186.5. C.J.S. Municipal Corporations §§ 1704 to
Municipal Corporations €951. 1705. .
Westlaw Topic Nos. 104, 268. : "
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PUBLIC SERVICE DISTRICTS § 16-13A-17

§ 16-13A-17. Collection, etc., of revenues and enforcement of covenants;
- default; suit, etc., by bondholder or trustee to compel
. performance of duties; appointment and powers of receiv-

By e
fis er

“The board of any such district shall have power to insert enforceable
prov151ons in any resolution authorizing the issuance of bonds relating to the
dollection, custody and application of revenues of the district from the opera-
tion of the public service properties under its control and to the enforcement of
the covenants and undertakings of the district. In the event there shall be
default in the sinking fund provisions aforesaid or in the payment of the
principal or interest on any of such bonds or, in the event the district or its
board or any of its officers, agents or employees, shall fail or refuse to comply
with the provisions of this article, or shall default in any covenant or agreement
made with respect to the issuance of such bonds or offered as security therefor,
then any holder or holders of such bonds and any such trustee under the trust
indenture, if there be one, shall have the right by suit, action, mandamus or
other proceeding instituted in the circuit court for the county or any of the
counties wherein the district extends, or in any other court of competent
jurisdiction, to enforce and compel performance of all duties requxred by this
article or undertaken by the district in connection with the issuance of such
bonds, and upon application of any such holder or holders, or such trustee,
such court shall, upon proof of such defaults, appoint a receiver for the affairs
of the district and its properties, which receiver so appointed shall forthwith
directly, or by his agents and attorneys, enter into and upon and take posses-
sion of the affairs of the district and each and every part thereof, and hold, use,
operate, manage and control the same, and in the name of the district exercise
all of the rights and powers of such district as shall be deemed expedient, and
such receiver shall have power and authority to collect and receive all revenues
and apply same in such manner as the court shall direct. Whenever the default
causing the appointment of such receiver shall have been cleared and fully
discharged and all other defaults shall have been cured, the court may in its
discretion and after such notice and hearing as it deems reasonable and proper
direct the receiver to surrender possession of the affairs of the district to'its
board. Such' receiver so appointed shall have no power to sell, assign,
mortgage, or otherwise dispose of any assets of the district except as hereinbe-
fore provided.

Acts 1953, c. 147.

Library R_eferehces

- Counties €=188. : C.J.S. Counties § 226.

"t Municipal Corporations €937, 955. C.1.S. Municipal Corporations §§ 1707, 1711.
 Westlaw Topic Nos. 104, 268.
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E
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Notes of Decisions B . é

In general 1

1. In general :

Corporations holding sewer revenue bonds of
public service district, a public corporation and
political subdivision of state, had right by man-
damus to enforce and compel district and mem-
bers of the Public Service Board to establish,
charge and collect rates for services rendered

§ 16-13A-18. Operating contracts

by district sufficient to provide for all operation.
al and maintenance expenses, to pay, when due.-
principal and interest of revenue bonds 1ssued
by district, and to file tariffs reflecting ity
charges with Public Service Commissioy;
Code, 16-13A-1 et seq., 16-13A-9, 16~134. 10,
16-13A-13, 16-13A-17. State ex rel. Allstat,
Ins. Co, v. Union Public Service Dist., 1966, { "
S.E.2d 102, 151 WVa 207 Mandamus & 110
eyl

' l’

The board may enter into contracts or agreements with any persons ﬁrms or
corporations for the operation and management of the public service propertles.
within the district, or any part thereof, for such period of time and under such
terms and conditions as shall be agreed upon between the board and’ such
persons, firms or corporations. The board shall have power to provide i in the
resolution authonzmg the issuance of bonds, or in any trust indenture securmg
such bonds, that such contracts or agreemerits shall be valid and binding upon
the district as long as any of said bonds, or interest thereon, are outstandmfg
and unpaid. N

11
Acts 1953, c. 147. . ,L
T Faf
Library References : Iy

Counties €114, C.J.S. Counties § 161. Condn

Municipal Corporations €=328. C.J.S. Municipal Corporations §§ 1027 16
Westlaw Topic Nos. 104, 268. 1029. ik

§ 16-13A-18a. Sale, lease or rental of water, sewer, ,stormwater or gas
system by district; dlstrxbutlon of proceeds

In any case where a public service district owns a water,-sewer, stormwater
or gas system, and a majority of not less than sixty percent of the members of.
the public service board thereof deem it for the.best interests of the district to
sell, lease or rent such water, sewer, stormwater .or gas system to any municis
pality or privately-owned water, sewer, stormwater or gas system, or to any
water, sewer, stormwater or gas system owned by an adjacent public service,
district, the board may so sell, lease or rent such water, sewer, stormwater Qr:
gas system upon such terms and conditions as said board, in its discretion,
considers in the best interests of the district: Provided, That such sale, leasing
or rental may be made only upon: (1) The publication of notice of a hearing
before the board of the public service district, as a Class I legal advertisement:
in compliance with the provisions of article three, chapter fifty-nine of this
code, in a newspaper published and of general circulation in the county or
counties wherein the district is located, such publication to be made not earlier
than twenty days and not later than seven days prior to the hearing; )
approval by the county commission or commissions of the county or counties in
which the district operates; and (3) approval by the public service commission
of West Virginia.
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' pUBLIC SERVICE DISTRICTS § 16-13A-20

i . In the event of any such sale, the proceeds thereof, if any, remaining after
b payment of all outstanding bonds and other obligations of the district, shall be
ratably distributed to any persons who have made contributions in aid of
construction of such water, sewer, stormwater or gas system, such distribution
. not to exceed the actual amount of any such contribution, without interest, and
~ any balance of funds thereafter remaining shall be paid to the county commis-
sion of the county in which the major portlon of such water, sewer, stormwater
or gas system is located to be placed in the general funds of such county
commission. :

Acts 1963, c. 75; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1997,'c. 160; eff. 90 days after
April 10, 1997; Acts 2002, c. 272, eff. 90 days after March 9, 2002.

i ' - Library References . e »
Counties &110. . . - C.J.S. Counties § 147.
Municipal Corporations €=225. CJ.S. Municipal _Corporations §§ 882 to 892.

Westlaw Topic Nos 104 268

i,

§ 16-13A-19. Statutory mortgage lien created foreclosure thereof

. There shall be and is hereby created a statutory mortgage lien upon such
pubhc service properties of the district, which shall exist in favor of the, holders,
of bonds hereby authorized to be issued, and each of them, and the, coupons
attached to said bonds, and such public service properties shall remain subject
to.such statutory mortgage lien until payment in full of all principal of. and‘
interest on such bonds. Any holder of such bonds, of any coupons, attached
thereto, may, either at law or in equity, enforce said statutory mortgage lien
conferred hereby and upon default in the payment of the principal of or interest
on said bonds, may. foreclose such statutory mortgage lien in the manner now
provided by the laws of the State of West Virginia for the foreclosure of
mortgages on real property

‘Acts 1953, c. 147. -

Library References

Counties €&=188. C.1.S. Counties § 226

Municipal Corporations €937, 955. C.J.S. Municipal Corporations §§ 1707, 1711.
Westlaw Topic Nos. 104, 268.

Notes of Decisions

In general 1 of public service district, and action’ of legisla-
ture conferring such authority was within the
legislature’s power. Acts 1953, c. 147, Const.

1. In general art. 10, § 8. State ex rel. McMillion v. Stahl,

Statute authorizing creation of pubhc service 1955, 89 S.E.2d 693, 141 W.Va. 233. Munici-
districts confers upon public service board au- pal Corporations € 222; Municipal Corpora-.
thonty to create mortgage lien on the property tions €= 225(1) '

§ 16-13A-20. Refunding revenue bonds

* The board of any district having issued bonds under the provisions of this
article is hereby empowered thereafter by resolution to issue refunding bonds
of such district for the purpose of retiring or refinancing such outstanding
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bonds, together with any unpaid interest thereon and redemption premiim f
thereunto appertaining and all of the provisions of this article relating tothe;

issuance, security and payment of bonds shall be applicable to such refunding
bonds, subject, however, to the provisions of the proceedings which authonZed

the issuance of the bonds to be so refunded Con . 100
Acts 1953 c. 147, : i : " T us,
' : ‘ a2
e . Library References * . L &b
Counties €175, C.IS. Counties § 218. Ci L gen
Municipal Corporations €2913. C.J.S. Municipal Corporations §§ 1647.. ey
Westlaw Topic Nos. 104, 268. . 1648 1651. Tred
ragyd
§ 16-13A-21. Complete authority of article; liberal construction; district
to be public instrumentality; tax exemption 2h

This article is full and complete authority for the creation of public servme .

districts and for carrying out the powers and duties of same as herein provided.
The provisions of this article shall be, liberally construed to accomphshnt§

purpose and no procedure or proceedmgs notices, consents or approvals, are .

required in connection therewith 'except as may be préscribed by this amcile
Provided, That all functions, powers and duties of the ‘public service commiigd
sion of West Virginia, the bureau of public health, the division of env1r0nmedt<\’P
protection and the environmental quality board remain” unaffected by thié
article. Every district organized, consolidated, merged or expanded under this!
article is a public instrumentality created and functioning in the interest and for
the benefit of the pubhc and its property and income and any bonds issued by’
it are exempt from taxation by the state of West Virginia; and the other taxirg’
bodies of the state: Provided, however, That the board of any such district‘may’
use and apply any of its available revenues and incote for the payment of whaf'
such board determines to be tax or license fee equivalents to any local taxing'
body and in any proceedings for the issuance of bonds of such district may.
reserve the right to annually pay a fixed or computable sum to such taxing
bodies as such tax or license fee equivalent.

Acts 1953, c. 147; Acts 1986, c. 81; Acts 1994, c. 61.

“

’

Library References

Counties &18. Westlaw Topic Nos. 104, 268, 371.
Municipal Corporations €=5. ; C.J.S. Counties § 31. . ni
Taxation €22316, 3519. C.J.S. Municipal Corporations § 11.

e Notes of Decisions
In general 2 c. 147; U.S.C.A.Const. Amend. 14. State ex rel

Validity 1 . McMillion v. Stahl, 1955, 89 S.E.2d 693, 141_
W.Va. 233. Constitutional Law & 4056; Mu-
nicipal Corporations €& 4 "

1. Validity

Statute authonzmg creation of pubhc servicé

Statute authorizing creation of public service districts does not, in so far as it requires County
districts violates no provision of State Constitu-  Court to define territory to be included in public,
tion, nor is it violative of Fourteenth Amend- service district and appoint a board to govem
ment to United States Constitution. Act 1953, . same in first instance, involve unconstitutional

620
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' delegation of judicial functions to the County
Court, Acts 1953, c. 147; Const. art. 8, § 24.
' gtate ex rel. McMillion v. Stahl, 1955, 89 S.E.2d
693, 141 W.Va. 233. Constitutional Law €&
2355; Municipal Corporations € 4

2. .In general

Statute authorizing creation of pubhc service
districts confers upon public service board au-
thority to create mortgage lien on the property
of public service district, and action of legisla-
ture conferring such authority was within the
legislature’s power. Acts 1953, c. 147; Const.
art. 10, § 8. State ex rel. McMillion v, Stahl,

§ 16-13A-22

1955, 89 S.E.2d 693, 141 W.Va. 233. Munici-
pal Corporations € 222; Municipal Corpora-
tions & 225(1)

Title of act authorizing creation of public ser-
vice districts in connection with acquisition,
construction, maintenance, operation, improve-

‘ment and extension of properties supplying wa-

ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional
requirements. Acts 1953, c. 147; Const. art. 6,
§ 30. State ex rel. McMillion v. Stahl, 1955, 89
S.E.2d 693, 141 W.Va. 233, Statutes & 123(3);
Statutes & 123(5)

§L 16-13A-22. Validation of prior acts and proceedings of county courts for
creation of districts, inclusion of additional territory, and
appointment of members of district boards

All acts and proceedings taken by any county court of this State purporting to
have been carried out under the provisions of this article which have been
taken, prior to the date this section takes effect, for the purpose of creating
public service districts or for the purpose of subsequent inclusion of additional
territory to existing public service districts, after notice published by:any such
county court having territorial jurisdiction thereof of its intention to include
such additional territory after hearing thereon, are hereby validated, ratified,
approved and confirmed notwithstanding any other lack of power (other than
constitutional) of any such county court to create such public service districts
or to include additional territory to existing public service districts or irregular-
ities (other than constitutional) in such proceedings, relating to the appoint-
ment and qualification of more than three members to the board of any such
public service district or the subsequent appointment of successors of any or all
of such members, notwithstanding that no city, incorporated town or other
municipal corporation having a population in excess of three thousandis
included within the district, and the appointment and qualification of such
members, and further including any irregularities in the petition for the
creation of any public service district, irregularities in the description of the
aréa embraced by such district, and irregularities in the notice and publication
of notice for the hearing creating such district, prior to the date this section
takes effect, is hereby validated, ratified; approved and confirmed; and, further,
in such cases where more than three members of the board of such districts
have been so appomted prior to, the date this section takes effect then such
county court shall appoint, and they are hereby authorized and empowered to °
appoint, siiccessors to such members in the manner as otherw1se prov1ded by
this artlcle

ot

Acts 1958,.c. 14; Acts 1960, c. 19

W.Va. Const art. IX, § 9, redeszgnated the office of the county court
as county commission.
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Library References : > S op ]
Counties €=18. C.J.S. Counties § 31. RN
Municipal Corporations €=5. C.J.S. Municipal Corporations § 11, ,‘,’ME
Westlaw Topic Nos. 104, 268. N .::;-.‘ég

8 16—13A—23 Validation of acts and proceedings of public service boards

All acts and proceedmgs taken by any public service board the members rof
which were appointed, prior to the date this section takes effect, by any coufity
court of this State having territorial jurisdiction thereof, are hereby validatéd’
ratified, approved and confirmed, as to defects and 1rregulant1es which mayi
otherwise exist on account of their appointment and qualification: Providedr
however, That nothmg herein contained shall be construed to excuse a cnmmal
act. : s z‘

Acts 1958, c. 14; Acts 1‘9’60, c. 19; Acts 1965, c. 134,

W.Va. Const., art. IX, § 9, redesignated the office of the county court.,
as county commlsswn .

zsri f
Library References : v g
Couinties €&47. ’ C.J.S. Counties §§ 70t0 73. ""”ﬁ'
Municipal Corporations @166 : C.J.S. Municipal Corporatlons &8 369° to 3717?‘
Westlaw Topic Nos. 104, 268. - JU:
§ 16-13A-24. ' Acceptance of loans, grants or temporary advances ' .;2,;
; ’ ‘ e

Any public service district created pursuant to the provisions of this articlé.is

authorized and empowered to accept loans or grants and procure loans: on
temporary advances evidenced by notes or other negotiable instruments issued:
in. the manner, and subject to the privileges and limitations, set forth w1th:
respect to bonds authorized to be issued under the provisions of this article, fo
the purpose of paying part or all of the cost of construction or acquisition gg,
water systems, sewage, systems, stormwater systems. or stormwater manage;
ment systems or gas facilities, or all of these, and the other purposes herein: .
authorized, from any authorized agency or from the United States of America
or any federal or public agency or department of the Umted States or any,
private agency, corporatxon or individual, which loans or temporary advances, |
including the interest thereon, may be repald out of the proceeds of the bonds A
authorized to be issued under the provisions of this article, the revenues of the :
said water system, sewage system, stormwater system or associated stormwater
management system or gas facilities, or grants to the pgbhc service dlStl"lCtl
from _any authorlzed agency or from the Umted States of Amenca or_any
federal or pubhc agency or department of the Umted States or ‘from any pnvate ,
agency, corporation or individual or from any combination of such SOUIrCes, of ,
payment, and to enter into the necessary contracts and agreements to carry out ;
the purposes hereof with any authorized agency or the United States of !
America or any federal or public agency or department of the United States, or
with any private agency, corporation or individual. Any other provisions of this
article to the contrary notwithstanding, interest on any such loans or temporary
622
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advances may be paid from the proceeds thereof until the maturity of such
£ potes or other negotiable instrument.

Acts 1958, c. 14; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986, c. 118; Acts 2002, c.
272, eff. 90 days after March 9, 2002. .

Library References

Counties €=149. " CJ.S. Counties §§ 185, 187.
: Municipal Corporations €=864(3). C.J.S. Municipal Corporations §§ 1583 to
estlaw Topic Nos. 104, 268. 1585, 1587.
i : -
AN Notes of Decisions
['n"gengral 1 noté; is permissible borrowing under this sec-
¢ ’ —_— tion. 62 W.Va. Op. Atty Gen. 27 (May 6, 1988)
- In general " : ;1988 WL 483331,

The borrowing by PSD’s of money from coun-
tles and/or municipalities, as ev1denced by a
I

- g

§ 16-13A-25. Borrowmg and bond 1ssuance, procedure

" (a) Notw1thstandmg any other provxsxons of thlS artlcle to the contrary,
pubhc service district may not borrow money, enter into contracts for the
provision of engineering, design or feasibility studles issue or contract to issue
revenue bonds or exercise any of the powers conferred by the provisions of
séction thirteen, twenty or twenty four of this article without the prior ‘consent
and approval of the Public Service Commission: Provided, That approval of
funding set forth in section eleven, article two, chapter twenty-four of this code
or this section is not required if the funding is for a project which has received
a certificate of public convenience and necessity after the eighth day of July,
two thousand five, from the commission and where the cost of the project
changes but the change does not affect the rates established for the project.

(b) The Public Service Commission may waive the provision of prior consent
and approval for entering into contracts for engineering, design or feasibility
studies pursuant to this section for good cause shown which is evidenced by the
public service district filing a request for waiver of this section stated in a letter
directed to the commission with a brief description of the project, a verified
statement by the board members that the public service district has complied
with chapter five-g of this code, and further explanation of ability to evaluate
their own engineering contract, including, but not limited to:

".(1) Experience with the same engineering firm; or

"(2) Completion of a construction project requiring engineering services. The
district shall also forward an executed copy of the engineering contract to the
commission after receiving approval of the waiver.

. (¢) An engineering contract that meets one or more of the followmg criteria
is exempt from the waiver or approval requirements:

(1) A contract with a public service district that is a Class A utility on the first
day of April, two thousand three, or subsequently becomes a Class A utility as
defined by commission rule;
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and that can be paid out of existing rates; e

(3) A contract where the payment of engineering fees are ‘contingent { Upon
the receipt of funding, and commission approval of the furiding, to const
the project which is the subject of the contract; or

(4) A contract that does not exceed fifteen thousand dollars. a o f

(d) Requests for approval or waivers of engineering coritracts shall“rl’)e

[

deemed granted thirty days after the filing date unless the staff of the P&tz

Service Commission or a party files an.objection to the request. 1f an Objectlon
is filed, the Public Service Commission shall issue its decision within,, 0!1,3
hundred twenty days of the. ﬁllng date In the event objection is recelved to"a

well as a request for approval in the event a waiver 1s not appropnate

LY |
(e) Unless the properties to be constructed or acqu1red represent ordmary

extensions or repairs of existing systems.in the usual course of business, a
public service district must first obtain a certificate of pubhc convenience and
necessity from the Public Service Commission in accordance with the prov151on
of chapter twenty-four of this code when a pubhc serv1ce district is seekmg 6
acqulre or construct public service property. " - on H1aq

Acts 1969 ist Ex. Sess., €. 6; "Acts 1981, c 124 Acts 1986, c 81 Acts 1996, c. 213 eff?
90 days after March 9, 1996; Acts 1997, c. 159, eff. 90 days after April 12, 1997; Act's

PUBLIC HEALTH}

(2) A contract with a public service district that does not require borrOng ]

Counties €21 14

Municipal Corporations @270
Public Utilities €=145. k
Westlaw Topi_q Nos. 104, 268; 317A.

Proposed sewage treatment project comphed
l with buffer zone requirements where all parties
acknowledged that distance of proposed sewage
lagoons from property owners’ homé was fur-
ther than minimum buffer-zone requirement of
300 feet; Public' Service Commission relied ‘on

proposed location was both cost-effective and

lerary References

ample evidence in.record to support claim that .,

2003, ¢. 184, eff. 90 days after March 7, 2003; Acts 2005, c. 193, eff. 90 days after April
9, 2005; Acts 2006, c. 190, eff.'90 days after March 10, 2006.". - ;

rneud
PR 30
AN { '\3‘ 1,:
..C.J.S. Counties § 161 oevd

C.J.S, Public Uulltles §§ 26 to 32, 159 to, 167,
169 to 171 177 to 178 e

Pa

”Re'searéh References s
ALR Library o q
101 ALR 5th 287, Remedies for Sewage Treat- . . ,;)
ment Plant Alleged or Deemed to be Nui-- CE
- sance. : : e
e
Notes of Decisnons . i
In general 1 envuonmentally sound " Code, 16-1 3A—2§,
Certificate of public convenience and necessity 24-2-11, 24-2-1.1(a)." 'Sexton v. Public Service
2 C Com’n, 1992, 423 S.E.2d 914, 188 W.Va. 305
o ' Mumc1pal Corporatlons & 708 N ib

‘| 1 I general -

2. Certiﬁcate of public convenience and neces:
sity

Public Service district must obtain certlﬁcate

of ‘public convenience and necessity before it

.can acquire or construct public service proper-

ty: Code, 16-13A-25. Sexton v. Public Servicé
Com'n, 1992, 423 S.E.2d 914, 188 W.Va. 305
Public Utilities &= 113

P
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f real estate or building that is
rmwater system, or that in any
juch rates, fees or charges from

yroper and reasonable costs and
ary and works for the collection,
> and the repair, alteration and
as may be necessary to comply
wironmental Protection or the
nance and repair of the entire

1g fund to accumulate and hold
\arges until completion of the
{unicipal Bond Commission by
and operation in the manner as

or charges shall be sufficient in
sts and expenses of operation,
) time, of the entire sewer and

after a public hearing, at which
ierved or to be served thereby
zerning the proposed rates or

‘harges, and before the same is
osed schedule of rates, fees-or
5 I1-0 legal advertisement in
iine of this code. The publica-
blication shall be made at least

time to time, the ordinance
ntroduced or as modified and
schedule of the rates, fees and
:anitary board having charge of
of the clerk of the municipality.
sction by all parties interested.
s or property served shall be
‘hich fall within the same class,

y be made in the same manner
ofore provided: Provided, That
, as to all classes of service, no

s after it is due, the amount
>nable attorney’s fee, may be
vil action in the name of the

as the authority to construct,

plants, machinery or works .
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Protection or the Environmental Quality Board and the authority provided herein to
establish, maintain and collect rates, fees or charges-is an additional and alternative method
of financing such works and matters, and is independent of any other provision of this article
insofar as the article provides for or requires the issuance of revenue bonds or the imposition
of rates, fees and charges in connection with the bonds: Provided, That except for the
method of financing such works and matters, the construction, acquisition, improvement,
equipment, custody, operation, repair and maintenance of any plants, machinery or works in
compliance with an order of the Secretary of the Department of Environmental Protection or
the Environmental Quality Board and the rights, powers and duties of the municipality and
the respective officers and departments thereof, including the sanitary board, are governed
by the provisions of this article.

(k) The jurisdiction and authority provided by this section does not extend to highways,
road and drainage easements and stormwater facilities constructed, owned or operated by the
West Virginia' Division of Highways and no rates, fees or charges for stormwater services or
costs of compliance may be assessed against highways, road and drainage easements and/or
stormwater facilities constructed, owned and/or operated by the West Virginia Division of
Highways. :

(!) A municipality which has been designated by the Environmental Protection Agency as
an entity to serve a West Virginia Separate Storm Sewer System community, as defined in 40
CF.R. § 122.26, has the authority to enact ordinances or regulations which allow for the
issuance of orders, the right to enter properties and the right to impose reasonable fines and
penalties regarding correction of violations of municipal stormwater ordinances or regulations
within the municipal watershed served by the municipal stormwater system, as long as such

rules, regulations, fines or actions are not contrary to any rules or orders of the Public
Service Commission. :

(m) Notice of a violation of a municipal stormwater ordinance or regulation shall be served
in person to the alleged violator or by certified mail, return receipt requested. The notice
shall state the nature of the violation, the potential penalty, the action required to correct the
violation and the time limit for making the correction. Should a person, after receipt of
proper notice, fail to correct the violation of the municipal stormwater ordinance or regula-
tion, the municipality may make or have made the corrections of the violation and bring the
party into compliance with the applicable stormwater ordinance or regulation. The munici-
pality may collect the costs of correcting the violation from the person by instituting a civil
action, as long as such actions are not contrary to any rules or orders of the Public Service
Commission.

(n) A municipality which has been designated by the Environmental Protection Agency as
an entity to serve a West Virginia Separate Storm Sewer System community shall prepare an
annual report detailing the collection and expenditure of rates, fees or charges and make it
available for public review at the place of business of the governing body and the stormwater
utility main office. ’

Acts 1955, c. 135; Acts 1967, c. 105; Acts 1994, c. 61; Acts 2001, c. 212, eff. 90 days after Aprﬂ 14, 2001;
Acts 2008, c. 202, eff. March 8, 2008.
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ARTICLE 13A
PUBLIC SERVICE DISTRICTS
Section

16-13A-9. Rules; service rates and charges; dis-
continuance of service; required

Section
water and sewer connections; lien
for delinquent fees.

§ 16~13A-9. Rules; service rates and charges; discontinuance of sérvice; re-
quired water and sewer connections; lien for delinquent fees

(a)(1) The board may make, enact and enforce all needful rules in connection with the
acquisition, construction, improvement, extension, management, maintenance, operation, care,
protection and the use of any public service properties owned or controlled by the district.
51
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tablish rates, fees and charges for the services and facilities it furnishes,

g}lx?ckl:osf:ll 5;1: gu?%cient at all times, notwithstanding_ the provisions qf any gther law r(g 1:=\ws:,i
to pay the cost of maintenance, operation and depreciation 9f thg public service ;;;ope es 'axrlxs
principal of and interest on all bonds issued, other obligations mcu}'red under éa' provxs}xl(; s
of this article and all reserve or other payments'prowded for in the procee mgfs w cd
authorized the issuance of any bonds under this article. The schedule of the rates, fees an
charges may be based upon: : - o

(A) The consumption of water or gas on premises cqnnected with the facmf,les, taking into
consideration domestic, commercial, industrial and public use of water and gas;

(B) The number and kind of fixtures connected with the. facilities located on the various
premises;

(C) The number of persons served by the facilities; ‘

D) Any combination of paragraphs (A), (8 and (C) of this subdivision; or

rmined on any other basis or classification which the board may determine
bo(ge) fl;%yag(el (xl'zt:;onable, takinlg( into consideration the 19cation of the premises serv;:d am:
the nature and extent of the services and facilities furn{shed. . However, no ratg.s,dr ees oe
charges for stormwater services may be assessed against highways, road V::,n . ng_agia
easements or stormwater facilities constructed, owned or operated by the West Virgin
Division of Highways. : o berest, are al
re water, sewer, stormwater or gas services, or any compination ereof,
fm('legs}‘zgebo any premises, the schedule of charges may be billed as a smg_le a.mm(lint:f foill'i :i}:s:
aggregate of the charges. The board shall require all users of semceshan ﬁtc_ ies
furnished by the district to designate on every application for service wl_lether the a[;lp can i
a tenant or an owner of the premises to be served. If the applicant is 2 tenant, 3 gr ihe
shall state the name and address of the owner or owners of t:he premises to be serveé fy e
district. Notwithstanding the provisions of section elg}}t, article three, chapter twen yf- our
this code to the contrary, all new applicants for service sha.dl de)posxt. t:he greater o la sun;
equal to two twelfths of the average annual usage of the app_hcant s specific cust;)‘mer c gsstge
fifty dollars, with the district to secure the payment of‘ service rates, _fees anqdc a.xt')gza}sl in the
event they become delinquent as provided in 'thls section. I‘f a district provides bo w:l er
and sewer service, all new applicants for service shall fleposrc the greater of z;l sum egeu -
two twelfths of the average annual usage for water service or fifty dollars and the grea Ii" 0t 2
sum equal to two twelfths of the average annual usage for wastewater sgr\;‘u;ef '(;e ihe
applicant’s specific customer class or fifty dollars. Iq any case where a deposit is fo etl_ fo
pay service rates, fees and charges which were delinquent at the‘ time of dlscomc;ec tl)onthe
termination of service, no reconnection ‘or reinstatement of service may be ml?t lf 3;' the
district until another deposit equal to the greater of a sum equal to two twe s't(t):e e
average usage for the applicant’s specific customer class or fifty dollars hzf\s be;:a:nrenél el
the district. After twelve months of prompt payment history, the dlst.rlcf1 8 Pubfie uSmrvice
deposit to the customer or credit the customer’s account at a rate as ! eh ut t; tei ce
Commission may prescribe: Provided, That where the customer 1s a tenant, t ?thl:h (ii ] ?n o
required to return the deposit until the time the tenant discontinues service wi e dis aid.
Whenever any rates, fees, rentals or charges for services or facilities furnished rgn}l\am unp id
for a period of twenty days after the same become Que_and payable, thg user o t-,: efsex;w:n s
and facilities provided is delinquent and the user is liable at law until all ;ab s,t heePublic
charges are fully paid. The board may, under reasonable rules promulgat,q y te ublie
Service Commission, shut off and discontinue water or gas services to all delinquen 1}1)se S !
either water or gas facilities, or both, ten days after the water or gas services becom

delinquent.

i i ility, city, incorporated town, other }
b) In the event that any publicly or. privately ow_neq utili y, i ated
ml(m)icipal corporation or other public service district included within the district owns and ;

operates separately water facilities, sewer facilities or stormwater facilities and the district

owns and operates another kind of facility either water or sewer, or both, as. the case may be,

istri i i ili ity, i ted town or other
hen the district and the publicly or privately ox'vne.d utility, city, incorpora :
fm?&cipal corporation or other public service district shall covenant and contract with each
other to shut off and discontinue the supplying of water service for the nonpayment of sewer
52 ’
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or stormwater service fees and charges: Provided, That any contracts entered into by a
public service district pursuant to this section shall be submitted to the Public Service
Commission for approval. Any public service district which provides water and sewer
service, water and stormwater service or water, sewer and stormwater service has the right
to terminate water service for delinquency in payment of water, sewer or stormwater bills.
‘Where one public service district is providing sewer service and another public service district
or a municipality included within the boundaries of the sewer or stormwater district is
providing water service and the district providing sewer or stormwater service experiences a
delinquency in payment, the district or the municipality included within the boundaries of the
sewér or stormwater district that is providing water service, upon the request of the district
providing sewer or stormwater service to the delinquent account, shall terminate its water
service to the customer having the delinquent sewer or stormwater account: Provided,
however, That any termination of water service must comply with all rules and orders of the
Public Service Commission. ‘

(c) Any district furnishing sewer facilities within the district may require, or may by
petition to the circuit court of the county in which the property is located, compel or may
require the Division of Health to compel all owners, tenants or occupants of any houses,
dwellings and buildings located near any sewer facilities where sewage will flow by gravity or
be transported by other methods approved by the Division of Health, including, but not
limited to, vacuum and pressure systems, approved under the provisions of section nine,
article one, chapter sixteen of this code, from the houses, dwellings or buildings into the
sewer facilities, to connect with and use the sewer facilities and to cease the use of all other
means for the collection, treatment and disposal of sewage and waste matters from the
houses, dwellings and buildings where there is gravity flow or transportation by any other
methods approved by the Division of Health, including, but not limited to, vacuum and
pressure systems, approved under the provisions of section nine, article one, chapter sixteen
of this code and the houses, dwellings and buildings can be adequately served by the sewer
facilities of the district and it is declared that the mandatory use of the sewer facilities
provided for in this paragraph is necessary and essential for the health and welfare of the
inhabitants and residents of the districts and of the state. If the public service district
requires the property owner to connect with the sewer facilities even when sewage from
dwellings may not flow to the main line by gravity and the property owner incurs costs for
any changes in the existing dwellings’ exterior plumbing in order to connect to the main
sewer line, the Public Service District Board shall authorize the district to pay all reasonable
costs for the changes in the exterior plumbing, including, but not limited to, installation,
operation, maintenance and purchase of a pump or any other method approved by the
Division of Health. Maintenance and operation costs for the extra installation should be
reflected in the users charge for approval of the Public Service Commission. The circuit
court shall adjudicate the merits of the petition by summary hearing to be held not later than
thirty days after service of petition to the appropriate owners, tenants or occupants.

(d) Whenever any district has made available sewer facilities to any owner, tenant or
occupant of any house, dwelling or building located near the sewer facility and the engineer
for the district has certified that the sewer facilities are available to and are adequate to serve
the owner, tenant or occupant and sewage will flow by gravity or be transported by other
methods approved by the Division of Health from the house, dwelling or building into the
sewer facilities, the district may charge, and the owner, tenant or occupant shall pay, the
rates and charges for services established under this article only after thirty-day notice of the
availability of the facilities has been received by the owner, tenant or occupant. Rates and
charges for sewage services shall be based upon actual water consumption or the average
monthly water consumption based upon the owner’s, tenant’s or occupant’s specific customer
class. :

(e) The owner, tenant or occupant of any real property may be determined and declared to
be served by a stormwater system only after each of the following conditions is met: (1) The
district has been designated by the Environmental Protection Agency as an entity to serve a
West Virginia Separate Storm Sewer System community, as defined in 40 C.F.R. § 122.26;
(2) the district’s authority has been properly expanded to operate and maintain a stormwater
system; (3) the district has made available a stormwater system where stormwater from the
real property affects or drains into the stormwater system; and (4) the real property is

53




Ay o

R e e

SRRG o A h L % e o

§ 16-13A-9 PUBLIC HEALTH

located in the Municipal Separate Storm Sewer System’s designated service area. It is
further hereby found, determined and declared that the mandatory use of the stormwater
system is necessary and essential for the health and welfare of the inhabitants and residents
of the district and of the state. The district may charge and the owner, tenant or occupant
shall pay the rates, fees and charges for stormwater services established under this article
only after thirty-day notice of the availability of the stormwater system has been received by
the owner. An entity providing stormwater service shall provide a tenant a report of the

stortawater fee charged for the entire property and, if appropriate, that portion of the fee to
be assessed to the tenant.

(f) All delinquent fees, rates and charges of the district for either water facilities, sewer
facilities, gas facilities or stormwater systems or stormwater management programs are liens
on the premises served of equal dignity, rank and priority with the lien on the premises of
state, county, school and municipal taxes. In addition to the other remedies provided in this
section, public service districts are granted a deferral of filing fees or other fees and costs
incidental to the bringing and maintenance of an action in magistrate court for the collection
of delinquent water, sewer, stormwater or gas bills. If the district collects the delinquent
account, plus reasonable costs, from its customer or other responsible party, the district shall
pay to the magistrate the normal filing fee and reasonable costs which were previously
deferred. In addition, each public service district may exchange with other public service
districts a list of delinquent accounts: Provided, That an owner of real property may not be
held liable for the delinquent rates or charges for services or facilities of a tenant, nor may
any lien attach to real property for the reason of delinquent rates or charges for services or

facilities of a tenant of the real property, unless the owner has contracted directly with the
public service district to purchase the services or facilities.

(g) Anything in this section to the contrary notwithstanding, any establishment, as defined
in section three, article eleven, chapter twenty-two of this code, now or hereafter operating its
own sewage disposal system pursuant to a permit issued by the Department of Environmen-

tal Protection, as prescribed by section eleven of said article is exempt from the provisions of
this section. .

(h) A public service district which has been designated by the Environmental Protection
Agency as an entity to serve a West Virginia Separate Storm Sewer System community shall
prepare an annual report detailing the collection and expenditure of rates, fees or charges and

make it available for public review at the place of business of the governing body and the
stormwater utility main office.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1989, c.

174; Acts 1994, c. 61; Acts 2002, c. 272, eff. 90 days after March 9, 2002; Acts 2003, c. 183, eff. 90 days
after March 8, 2003; Acts 2008, c. 202, eff. March 8, 2008.

§ 16-13A-15. Bonds may be secured by trust indenture

United States Code Annotated

Trust Indenture Act of 1939, see 15 U.S.CA.
§ 77aaa et seq.

ARTICLE 13D
REGIONAL WATER AND WASTEWATER AUTHORITY ACT

§ 16-13D-11. Bonds may be secured by trust indenture

United States Code Annotated

Trust Indenture Act of 1939, see 15 U.S.C.A.
§ TT7aaa et seq.
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10V _ Ul DERS--Wood County Cot ) West Virginia

1N

ANARY  Term, PIPTRENTH Dop SANUARY LT
e SRIDA Y JAUMRE 200y 3 968 ——

1e so situsted that tie construotion or scquisition by purchase or othervise and the min- ;
tensnce, operstion, improvement and extension of properties supplying both water snd sewdge
sorvieces within such territory by seid.pudblic service district will be conducive to the pre-
servation of publie heslth, comfort snd sonvenience of such sres,
ADOPTED BY THE COWNTY COURT Jen. 30, 1958.
./ Ha 0. 't°.1,.

President

" Atteat:
L. C. :Mh
Cler ‘
A RESOLUTION AND ORDER APPOIRTING
MEMBERS TO THB PUBLIC S8BRVICE BOARD
OF THE LUBBCK PUBLIC SERVICR DISTRICT.

WHPREAS, ths County Court of Wood County, West Virginie, 41d heretofore by resolution
and order odopted Jon, !o. 1958, creete the Lubeck Public Service Diatriot; end,

WHERRAS, under the provisions of Article 13 of Chapter 16 of the West Virginis Code
the ors of s8id pudlic aerviee distriot shell be vested in snd exercised by & pudlic
urv::: bosrd; end, .
| WHEREAS, since there 1s no city, incorporated exvn or other mumnicipsl corporstion in-

cluded within s»id district, it 1s provided by ssid Article 13A of Chepter 16 of the West

Virginie Code that this County Court shall sppoint three members of ssid btoard, who shsll
be persone residing within the distriot:

oW, T Be It end It Is Hereby Resolved snd Ordered by the County Court of Wood
Gounty, %e nis, 88 follows:

etéoa lof'hue the County Court of Wood County, Wegt Virginis, hereby finds snd
dotoermine at David T, Gorrell,”Psul F, Somerville and’Stafford J. MsQuillin, sre persons
residing within the Lubeok Public 3ervice District, end the sforessid persons sre herebdy
eppointed sa members of the public service board of seid distriot and their respective terme
of office ahel) be as follows: .

David T, Oorrell for a term of six yesrs from the first g8y of the month in wvhich this
resolution end order 1s adopted; . .

. Pavl ¥, Bomerville for s term of four years from the first dey of the month in which
this resolution snd order is sdopted; end, : i

Stafford J. MoQuillin for e term of two yoars from the first day of the month in which ~
this resolution annd order is adopted,

Sects o The sforeseid persons shsll meet es gsoon es precticsble, st the office of the
Clerk of ®e coun:‘ Court and 'shs)l quelify by taking an osth of office, and theresfter asid
sppointess oconstituting the initisl pudlioc service bosrd of the Lybeok Publioc Service Dis- .
triot shell meet end orgenise in complisnce with the provisions of Article 15A of Chapter 16
of the Veat Virginie Code.

ADOPTED BY THE COUNTY COURT JAN. 30, 1958. ‘

' o/ mrrI C. Nicely
President
Attest:

Le C. WRite
Clerk

STATE OP WEST VIROINIA)
as

cﬂme{ °€ "g“vnu hereby . ‘

s Le Co 8, hereby ocertify thet I em the duly quslified and ecting Clerk of the
County Court of Woed County, Uootwlrglnh. snd thet the foregoing eonuiﬁ‘ku 8 true, com-
plete and correct tunlcﬂg:nor the proceedings of ssid Comty Court ss hsd under dete of

Jon. 30, 1958, and resolutions snd orders then sdopted releting to the creetion of
:‘;zttgoeoﬂtn Digtriot, and sppointment of members to ths pubilc service boo::!. of '-'-"?3‘ .
[ ]

IR WITNESS WHEREOP, I have hereunto affixed
Court st Perkersburg, U:n Virginis, this 30 Jlm::y:r{g‘:l slgreture snd sesl or sstd
8/ Le Co Wnite
(SEAL) : County Court Clerk

And there eppearing no further business to clsim the attention of this Court, it is,
heredy ordsred that this Court do now sdjourn to meet in regulsr session on Saturdey, the lst
day of Februsry, 1958, et 9:30 o'clock A, H,




STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

L4

L, H. K. Smith, Clerk of the County Commiwioa ia and for the County of Wood sad Siate of Went Visgiala, baving a Seal, and the .
Officer In whees custody. the Biles, books and records of ssié Office ase required by lave of seld Siate lo be kept, €0 hareby cartify-thet

the stiached and foregoles writng b o (vl tree sad complets tnmeriproead copy of Oxder Dated January 30, 19358

LS " -

N

2 the came appears of record Is my sald Ottice ln _OLder Book 28 : . Page 149

IN WITHESS WHERBOF, § have herewato sat my hend saé G Scal of soid Office, 81 e Chty of Parkarsburs. Comty. of
Wood sad Sute of Went Vieginla, this the _24th__ ey oADKl w86
- T W K SMITH .

B CLERK WOOD COUNTY COMMISSION

.,hmm%__ﬂm.__




Officials of Lubeck Public Service District were
present at the meeting of the Commission and again discussed with
the Commission the need for public water service in a substantial
area of Wood County roughly described as the Lost Pavement,
Missouri Run, Hope Hill, Homewood Road, Woodyard Creek Road
areas, collectively referred to as the additional area. The
Commission, having been previously contacted by residents of the
area and having made certain investigations into the need for
safe, potable and dependable water in the additional area and
having been advised that Lubeck Public Service District is
coummencing an expansion of its water facilities and can provide
expanded water service, has determined that there is an urgent
need for public water service in said additional area, that
Lubeck Public Service District is able to provide that service,
and that the district should be enlarged to include this
additional area.

The Commission, on its own motion, does hereby propose
that Lubeck Public Service District he enlarged to include the
Lost Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard
Creek Road areas, more particularly described as follows:

BEGINNING at a point in the present southerly boundary
of Lubeck Public Service District having a latitude of
N. 39° 12' 43" and having a longitude of W. 81° 40°'
53"; thence in a southeasterly direction a proximate1¥
2.3 miles to a point having a latitude of N, 39° 11

13" and having a longitude of W. 81° 39' 07"; thence in
an easterly direction approximately 4.6 miles to a
goint having a latitude of N, 39° 11’ 13" and having a

ongitude of W. 81° 33' 07"; thence in a northerly
direction approximately 2.5 miles to a point having a



latitude of N, 39° 13' 25" and having a longitude of
W. 81° 33' 07"; thence in a northwesterly direction
approximately 2.15 miles to a point in the present
boundary of Lubeck Public Service District having a
latitude of N. 39° 14' 24" and a longitude of W. 81°
35'; thence with the present boundary line of Lubeck
Public Service District the following three courses:
W, approximatelg 1.73 miles to a point having a
latitude of N, 39° 14' 24" and a longitude of W. 81°
36' 58"; thence southwest approximately 2.9 miles to a
goint having a latitude of N. 39° 12' 43" and a

ongitude of W, 81° 38' 58"; thence W. approximately
1,80 miles to the place of beginning.

It is ordered that a public hearing to consider the
enlargement of Lubeck Public Service District to include the
aforesaid area be held in the Judicial Annex Building of Wood
County in the City of Parkersburg, West Virginia, on the 7th day
of July, 1988, at 7:00 o'élock P. M,, that notice of said hearing
be published in The Parkersburg News as a Class I legal
advertisement not less than 10 days before .the date of the
hearing and that notices be posted in at least five conspicuous

places in said additional area not less than 10 days before the
date of the hearing.

Entered this 16th day of June, 1988.

ommlssioner

ommnissioner
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JULY 11, 1988 slf72

IR THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINIA

IN RE: THE COUNTY COMMISSION OF WOOD COUNTY APPROVED THE
ENLARGEMENT OF THE LUBECK PUBLIC SERVICE DISTRICT.

ORDER

The County Commission of Wood County, on this date, approved the
enlargement of the Lubeck Public Service District upon a motion made by
Lewis E. Guinn, seconded by Steven A. Grimm and made unanimous by Holmes R.
Shaver. This action is pursuant to the Public Rearing held on Thursday,
July 7, 1988, at 7:00 P.M. after béing duly advertised in accordance with
Article 13-A, Chapter 16 of .the West Virginia Code.

Attached to'this Order is a Resolution and affidavits of notice and
posting within the area to be annexed, and should be made a part thereof.

Approved:

COUNTY COMMISSION OF WOOD COUNTY

R. Shaver,

Guinn, Commissioner

.
Py
s

teven A. Grimm, Commissioner




A RESOLUTION AND ORDER ENLARGING
LUBECK PUBLIC SERVICE DISTRICT IN WOOD COUNTY, WEST VIRGINIA

WHEREAS, the Wood County Commission did heretofore by
order entered on June 16, 1988, fix the 7th day of July, 1988, as
a date for a public hearing on the enlargement of Lubeck Public
Service District, and notice of said hearing was published and
posted as required by Article 13-A, Chapter 16 of the West
Virginia Code, and in said notice it was provided that all
persons residing in, or owning, or having any interest in
property in the areas propo;ed to be included might appeaf at the
time and place of said meeting and be heard for and against said

enlargement, and

WHEREAS, the Wood County Commission proceeded to hold
said public hearing on the 7th day of July, 1988, at 7:00 o'clock
P. M., at which hearing in excess of 175 persons were present,
and the Commission receiving neither written protest nor oral
protest to said enlargement, and all of the persons present

unanimously favoring said enlargement,

NOW THEREFORE BE IT RESOLVED AND ORDERED that the
affidavit of The Parkersburg News of the publication of the
notice of public hearing, together with the affidavit of James M.
Cox as to the posting within the areas to be included within

Lubeck Public Service Distfict, be and the same are hereby filed.

BE IT FURTHER RESOLVED AND ORDERED that it is neces-
sary, feasible and -proper to enlarge Lubeck Public Service



District to 1nc1udé areas commonly known as Lost Pavement,
Missouri Run, Hope Hill, Homewood Road, and Woodyard Creek Road
areas, located in Wood County, West Virginia, to provide public
water service to those areas, which areas are collectively

described as follows:

BEGINNING at a point in the present southerly boundary
of Lubeck Public Service District having a latitude of
N. 39° 12' 43" and having a longitude of W. 81° 40'
55'; thence in a southeasterly direction approximately
2.3 miles to a point having a latitude of N, 39° 11°
13" and having a longitude of W. 81° 39' 07"; thence in
an easterly direction a?roximatelly 4.6 miles to a
point having a latitude of N. 39° 11' 13" and having a
longitude of W. 81° 33' 07"; thence in a northerly
direction approximately 2.5 miles to a point having a
latitude of N. 39° 13' 25" and having a longitude of W.
81° 33' 07"; thence in a northwesterly direction
approximately 2.15 miles to a point in the present
boundary of Lubeck Public Service District having a
latitude of N. 39° 14' 24" and a longitude of W. 81°
35'; thence with the present boundary line of Lubeck
Public Service District the following three courses:
W. approximately 1.73 miles to a point having a lati-
tude of N. 39° 14' 24" end a longitude of W, 81° 36'
58"; thence southwest approximately 2.9 miles to a
point having a latitude of N. 39° 12' 43" and a longi-
tude of W. 81° 38' 58"; thence W. approximately 1.80
miles to the place of beginning. '

IT IS FURTHER ORDERED that from and after the date of
the entry of this Order said additional area shall be a part of
Lubeck Public Service District.

The Wood County Commission does further find and ORDER
that the enlargement, maintenance, operation, improvement and

extension of public service properties by said Public Service



District will be conducive to the preservation of public health,

comfort and convenience of such areas.

BE IT FURTHER ORDERBD'thathithin ten (10) days after
the entry of this Order a certified copy thereof be filed for
review and approval with the Public Service Commission of West
Virginia as required by Article 13-A, Chapter 16, of the West
Virginia Code.

Entered this llth-day of July, 1988.

:; Commissioner

ommissioner



STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

1, James M. Cox, Manager of Lubeck Public Service
District, upon my oath say that on June Q._s:: 1988, I caused to be
posted copies of the attached notice in six conspicuous places
throughout the area to be annexed, commonly known as Lost
Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard Creek
Road areas, located ‘:ln Wood County, West Virginia, ‘at the

following locations:

l. ~0.e M » [ - A r Y RTY

2, ~¢ nfl:!io.t op Lozy favemmer 120, Fren Brure 22 0 Sinnn Ln.

3. ~ 0.6 MueE ep H“r Hu,; En, For ﬁ;:g 3] ¢ Q,“g L. =m"£[nu—r; fi?hrmv_

4. =Turgesecrnn oF Reurex Yo 4 Yo
5. aI T-:[: Oco wol.un‘me ‘S.Sﬂﬂ.ﬁﬁ on &I JE 3%,

6. ~Tareeseeris or fmres 13 t %,

|
Dated this ET day of June, 1988.

. Taken, subscribed and sworn to before the undersigned
authority this .:é day of June, 1988.
My commission expires: _/d-f~G/

otary 'Ec .
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NOTICE OF PUBLIC HEARING
TO ENLARGE LUBECK PUBLIC SERVICE DISTRICT
TO INCLUDE THE LOST PAVEMENT, MISSOURI RUN,
HOPE HILL, HOMEWOOD ROAD AND WOODYARD CREEK ROAD AREAS

Notice is given that the Wood County Commission has fixed the 7th
day of July, 1988, at 7:00 o'clock P. M., at the Judicial Annex
Building of Wood County in the City of Parkersburg, West Virginia, as
the time and place for a public hearing to consider the enlargement of
Lubeck Public Service District to include the areas commonly known as
Lost Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard Creek
Road areas, located in Wood County, West Virginia, to provide public
water service to those areaﬁ. vhich areas are collectively described

as follows:

BEGINNING at a point in the present southerly boundary of
Lubeck Public Service District having a latitude of N. 39°
12" 43" and having a longitude of W. 81° 40' 55"; thence in
a southeasterly direction aﬁproximately 2.3 miles to a
Yoinc having a latitude of N, 39° 11' 13" and having a
ongitude of W. 8l1° 39' 07"; thence in an easterly direc-
tion approximately 4.6 miles to a point having a latitude
of N, 39° 11' 13" and having a longitude of W. 81° 33' 07";
thence in a northerly direction approximately 2,5 miles to
a point having a latitude of N, 39° 13' 25" and having a
longitude of W. 81° 33' 07"; cthence in a northwesterly
direction approximately 2,15 miles to a point in the
gresent boundary of Lubeck Public Service District having a
atitude of N, 39° 14' 24" and a longitude of W. 81° 35';
thence with the present boundary line of Lubeck Public
Service District the following three courses: W. approxi-
mately 1.73 miles "to a point having a latitude of N. 39°
14' 24" and a longitude of W. 81° 36' 58"; thence southwest
approximately 2.9 miles to a point having a latitude of N,
39° 12*' 43" and a longitude of W. 81° 38' 58"; thence W.
approximately 1.80 miles to the place of beginning.

All persons residing in, or owning, or having any interest in
property in said areas may appear at the aforesaid time and place and
be heard for and against said enlargement.

Jamie Six, Clerk
Wood County Commission



)
STATE OF WEST VIRGINIA, '
COUNTY OF WOOD, TO-WIT:

1, JAMIE SIX, Clerk of the County Commission in and for the Countv of Wood and State of West Virginia, having s Seal, and the
Officer in whose custody the files, books and records of said Office are required by wws of said State to be kept, do hereby certify that

the attached and foregoing writing is & full, true and complete transcript and copy of
IN RE: THE COUNTY COMMISSION OF WOOD COUNTY APPROVED THE ENLARGEMENT OF THE LUBECK PUBLIC
SERVICE DISTRICT

a8 the same appears of record in my said Office in COURT ORDER BOOK NO. 51 , Page 72
IN WITNESS WHEREOF, 1 have hereunto set my band and the Seal of ssid Office, at the City of Parkersburg, County of
Wood and State of West Virginia, thisthe ___6tB gy of February , 1990

JAMIE SIX

CLERK woooe@rrvooumssl ; T
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ORIGINAL

ENTERED PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA FIN A !
08 Pags__. .. CHARLESTON

Entered: _(ctober 5, 1988 / O- ‘15,56

CASE NO. 88-404-W-PC

WOOD COUNTY COMMISSION,

Parkersburg, Wood County.
Petition for permission to enlarge boundaries
of Lubeck Pubgic Service District.

RECOMMENDED DECISION

On June 16, 1988, the Wood County Commission adopted an order to
enlarge the boundaries of Lubeck Public Service District to include areas
commonly known as Lost Pavement, Missouri Run, Hope Hill, Homewood Road,
and Woodyard Creek Road, all of which are located in Wood County. The
purpose of this expansion of the Lubeck Public Service District boundaries
was to ultimately provide water service to those areas as a part of a
future project to be undertaken by that District.

In accordance with the provisions of West Virginia Code §16-13A-2,
the order of the Wood County Commission was submitted for the Commission's
congsideration and approval. . In accordance with the provisions of that
statute, the Public Service Commission is required to conduct a public
hearing in the affected County prior to entering a decision which either
approves, modifies or disapproves the proposed Public Service District
boundary modifications.

By Order entered on August 3, 1988, hearings in these matters were
scheduled to commence in the Judge's Chambers, City Building, 2nd and
Avery Streets, Parkersburg, West Virginia, on Tuesdaz, September 13, 1988,
beginning at 10:00 a.m., EDST. The purpose of this hearing was to receive
public testimony and to receive additional evidence to determine if the
order of the Wood County Commission is in the public interest.

The August 3, 1988 Order required the Wood County Commission to
publish a copy of the Commission's Order once in a newspaper, duly qual-
ified by the Secretary of State, published and of general circulation in
Wood County. On August 30, 1988, the Wood County Commission submitted an
affidavit of publication verifying that the required public notice was
provided by g?blication on August 19, 1988 in The Parkersburg News, a
newspaper published and of general circulation in Wood County.

The hearing commenced as scheduled. The Wood County Commission and
the Lubeck Public Service District were represented by Lawrence M.
Ronning, and the Commission’s Staff was represented by Ann Rodak of the
Legal Division.

PUSLIC SERVICE COMNMISSION
OF WEBYT VIRGINIA
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DISCUSSION

The hearing was well attended by members of the public. The 53
persons in attendance signed a sheet which noted their attendance and
indicated whether they were in protest or in support of the proposed
boundary expansion. All persons in attendance indicated that they sup-
ported the project, except two persons who did not indicate whether they
either supported or protested the described boundary expansion.

The Lubeck Public Service District and the Wood County Commission
first made statements on the record describing the rationale behind the
proposed boundary expansion. Staff then went on record to voice its
support for the proposed boundary expansion. Thereafter, members of the
pugfic were provided the 2Fportunity to appear and make statements on the
record either in support of or against the proposed boundary expansion.

James Cox, the District Manager for Lubeck Public Service District,
generally described the territories covered by the proposed boundary
expansion and the District’'s plans for providing water service to those
territories. As shown on the map identified as Exhibit 1, the territories
in question 1lie beyond the municipal boundaries of the Cit of
Parkersburg, and they are not currently within the boundaries of any
ublic service district. Both Lubeck Public Service District and Mineral
ells Public Service District have facilities and territories which are
directly adjacent to the territories included in the proposed expansion.
(Tr., pp. 10-12; Lubeck Exhibit No. 1).

The residents in these territories do not currently have access to a
public water supply, and many must transport bottled water or take other
measures to meet their water supply needs. These customers have
repeatedly approached the City of Parkersburg, Mineral Wells Public
Service District and Lubeck Public Service District in an effort to obtain
public water to these territories, but to date they have been unable to
ggcts:;g? public water from any of the adjacent public utilities. (Tr., pp.

As described by Mr. Cox, Lubeck Public Service District is currently
unable to extend its facilities by ordinary extensions to serve these
territories, and it must upgrade its facilities and add a new treatment
plant to be able to serve these customers. These residents have peti-
tioned Lubeck Public Service District for water service, and Lubeck is in
the process of performing engineering feasibility studies to determine how
water service can best be extended to these territories. (Tr., pp. 6-10).

—

The Public Service Commission previously approved an engineering
contract for the performance of feasibility studies to evaluate the growth
and expansion of the Lubeck Public Service District to serve these terri-
tories. (Case No. 88-042-W-PC). '

Based upon its initial evaluation, Lubeck Public Service District
believes that it can extend service throughout these territories as part
of a project to upgrade its system and adcl8 a new treatment plant to serve
its existing facilities as well as the new territories. The District
hopes to secure available grant money and low interest loans to finance

mme— e
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the construction of this contemilated project. It is ultimately hoped
that service can be extended to these customers to provide quality service
at reasonable rates. If everything goes according to schedule, Lubeck
Public Service District hopes to submit a proposed project for the Commis-
sion's review and consideration as early as 1989, The Mid-Ohio Valley
Regional Council and the Wood County Commission have evaluated the ability
of both Lubeck Public Service District and Mineral Wells Public Service
District to serve these territories, and they have concluded that the plan
proposed by Lubeck Public Service District provides the most reasonable
alternative for providing much needed water service to these territories.
(Tr., pp. 11, 14-15).

Robert L. Skiles, Chief Utilities Manager for the Public Service
District Division of the Public Service Commigsion, testified that Staff
had reviewed the proposed boundary expansion and is in support of the
enlargement of Lubeck Public Service District's boundaries. During its
initial review of the filing, Staff was of the opinion that the proposed
boundary expansion should be approved unless Mineral Wells Public Service
District provided evidence that it could provide water service to the
gro osed area of expansion in a more feagsible manner than the Lubeck

ublic Service District. Since Mineral Wells Public Service District had

neither submitted a plan for Staff consideration nor appeared at the
hearing in opposition to the expansion, Staff believed that it was best
for the District to proceed with the expansion of its boundaries and the
development of an acceptable project to serve the territory. The Staff
believed that the District was taking reasonable measures to evaluate
available alternatives for serving the territory, and the approval of the
proposed boundary expansion was seen as the firgt step in providing safe,
adeq?gtgz?nd reasonably priced water service to these territories. (Tr.,
PP. - .

Public statements in support of the proposed boundary expansion and
the future development of the public water system in these territories
were provided by Dale Sole, James E. Smith, David Van Kirk and Betty
Bower. All of these customers related the residents' longstanding desire
to obtain public water service to meet the needs of the territory, and the
approval of the boundary expansion was seen as the first significant step
towards securing adequate water service. The residents have been trying
to obtain appropriate water service to this territory for over 15 years,
and the residents had wide spread support for the development of water
ggrg%ce to these territories by Lubeck Public Service District. (Tr., pp.

-35).

Upon review of all of the above, the Administrative Law Judge is of
the opinion that the July 7, 1988 Order of the Wood County Commission to
enlarge the boundaries of Lubeck Public Service District is reasonable and
appropriate and is consistent with the public interest. Therefore, the
proposed boundary expansion shall be approved by this order. The proposed
enlargement of the Lubeck Public Service District boundaries to include
the territories of Lost Pavement, Missouri Run, Hope Hill, Homewood Road
and Woodyard Creek Road appears to represent the initial step in securing
a much needed public water supply to serve these territories.

L——— == == —
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While the residents of these areas are eager to get water service in
this territory as soon as possible, the Administrative Law Judge notes
that the Commission's approval of the described enlargement to Lubeck
Public Service District's boundaries shall in no way constitute prior
approval of any proposed project to serve these territories which is
sugsequently submitted by Lubeck Public Service District. When submitted,
such a project would be reviewed on its own merits to insure that the
described service and facilities were properly designed, the project is
supported by adequate financing, rates and charges, and the project is
consistent with the public interest. '

Even thou{h a specific project has yet to be submitted and reviewed,
it is reasonable to grant the proposed boundary expansion at this time so
that an acceptable project can be developed by Lubeck Public Service
District as soon as possible to satisfy the public needs throughout these
territories. If, for some reason, the contemplated project does not
roceed to construction in a timely manner, and the approved expansion of
Eubeck Public Service District's boundaries proves to be a hindrance to
the development of alternate public water supplies to serve these
territories, the Wood County Coumission and the Public Service Commisgsion
would have to take appropriate steps to subsequently modify Lubeck Public
Service District's boundaries as necessary to promote the development of
alternate water projects.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW

» 1. The Wood County Commission's order proposes to expand the
boundaries of Lubeck Public Service District to include certain unincor-
porated territories adjacent to Lubeck Public Service District which
currently have no source of water supply. (July 3, 1988 Application and
attachments).

2. Lubeck Public Service District is in the process of evaluating a
proposed project to include the expansion of service into these designated
territories in conjunction with a project to expand the District's capaci-
ty and upgrade its facilities to meet the needs of existing and future
customers. Lubeck Public Service District intends to seek available
funding and file for a certificate of convenience and necessity from the
Commission for such a project as soon as possible, hopefully as early as
1989. (Tr., pp. ll, l4-15), ' ‘

3. Based upon preliminary estimates, it is anticipated that Lubeck
Public Service District can provide quality water service at reasonable
rates to these areas, and an appropriate project can be submitted for the
Commission's review and approval. (Tr., pp. 11, 14-15), ﬂ

4, Mineral Wells Public Service District, which is another water
utility which serves adjacent territories, has not submitted an alternate
proposal for serving the territory in question, and it did not appear in
opposition to the proposed expansion of boundaries by Lubeck Public
Service District. (Tr., pp. 10-12).

T~ et e e g ——————— —
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5. The general public in the affected territories supports the
expansion of Lubeck Public Service District's boundaries. (Tr., pp.

28-33).

6. The Staff of the Public Service Commission supported the
proposed boundary expansion, and believed the District was taking reason-
able measures to evaluate available alternatives for serving the territo-
ry. (Tr., pp. 19-22).

CONCLUSION OF LAW

Upon consideration of all of the above, the Administrative Law Judge
is of the opinion that the July 7, 1988 Oxrder of the Wood County Commis~
sion to enlarge the boundaries of Lubeck Public Service District is
reasonable and appropriate and consistent with the public interest. This
approval shall in no manner constitute any prior approval for any project
which is subsequently desighed to serve these territories, and such a
project, when developed, must be submitted to the Commission and reviewed
on its own merits.

ORDER

IT 1S, THEREFORE, ORDERED that the July 7, 1988 Order of the Wood
County Commission to enlarge the boundaries of Lubeck Public Service
District to include the territories of Lost Pavement, Missouri Run, Hope
Hill, Homewood Road, and Woodyard Creek Road, is hereby approved. Any
project which i{s subsequently developed to serve this territory shall be
submitted to the Commission for review and approval on its own merits.

The Executive Secretary is hereby ordered to serve a copy of this
order upon the Commission by hand delivery, and upon all parties of record
by United States Certified Mail, return receipt requested. '

Leave 1is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission within
fifteen (15) days of the date this order is mailed. If exceptions are
filed, the parties filing exceptions shall certify to the Executive
Secretary that all parties of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of
the Commission, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless it is
ordered stayed or postponed by the Commission.

Any party may reirest walver of the right to file exceptions to an
Administrative Law Judge's Order by filing an appropriate petition in
writing with the Secretary. No such waiver wigl be effective until
approved by order of the Commission, nor shall any such waiver operate to
make any Administrative Law Judge's Order or Decision the order of the

——
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Commission sooner than five (5) days after approval of such waiver by thew

Commission.
Tl 7Y s |
Robert F. Williams
Administrative Law Judge
RFW:jas
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OF WESY VIRGINIA -6~



1)
-\ -~
v . ORDERS-Wood County Commission, West Virginia -~ - —-
- HONDAY, MNARCH 17, 1997
e SaNuARY Term, TWENTY-SIXTH D.y _ MARCH 19 97
IN RE: ENLARGEMENT AND RE-ADJUSTMENT OF TNE BOUNDARIES OF LUBECK PUBLIC SERVICE DISTRICT.
ORDFER

This 17ch day of March, 1997, come Luback Public Scrvica Districr and filed with the Clark of tha County
Coemirainn 2f Wood County, Want Virginia, its Paticinn to anlarga and re-adjust tha boundacins of pafd Dinted=e;
and the sald Clerk presentad such Petition teo sald County Commisalon at {ta regular maecing nn this date, which
Petivion in ordered {{led.

Tha County Commission, having congidered the Patition and the tantimony nf witnasnsan in guppnrt thereof,
findn that the faocts contained fn the Petition ore trua and that 4t 1s necansary, Seanible and praper %o a~lnres
the Nistricz to includa the additonal arean of 53.9 square miles and tn axcluda 0.63 square oile te ba ipcludad
in the Mlacrnl Wells District Tarzitory; and the County Commissinn proposas inclusior of 53.9 rquara milaa and
exciuaion of 0.63 aquare milco and dnes §ix the 10ch day of April, 1997, ot 10:00 n'clock, A. M., st the office
of the Wond County Commimnion in the Courthouse at .Third and Mavket Straata, Parkaranburg, Hent Virginia, as thea
timn and placa for a heszing on satd Petition and propesal. HNetize shatl be published ard ponted as requirnd
by law,

(SEE PNOTOSTAT BOOK 44N, PAGE 77, FOR ENTER:
COPY OF PETITION, EXUHIBIT A AND MAP COUNTY COIMHISSION NF Woah COUNTY
1M 17§ ENTIRETY) ' BY: s/ Holmes R. Shaver

Ita! FPreridanrt
l

Thore appearing no further business to claim the attention of this Commisrion, it is harnby ordered that
this Commisgion, do now adjourn to meet in Regular Sesasion, Thnrsdny. Marzh 20, 1997, at 9:00 n'clock A. M. and
neoting in Special Session, Wednesday, Hnrch 19, 1997, at 9:00 o'clock A. M., in regard to the preparatinn of
the Budgetfor Fincnl Year 1997/1998.

VEDRESDAY, MARCH 19, 1997
JARUARY TERM o TWENTY-SEVENTIl DAY MARCH 1997
At a Special Sesmnion of the County Commission, continued and held for the County of Wood, at the Courthouse
thecenf, Wednasday, March 19, 1997, Presant, lolwes R. Shaver, President of said Comnission, and David A. Couch
and Robert K. Tebay, Commissioners.
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! STATEOFWEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

1, JAMIE SIX, Clerk of the County Commission in and for the Countv of Wood and State of West Virginia, having a Seal, and the
Officer in whose custody the files, books and records of said Office are required by 1uws of said State to be kept, do hereby centify that

the attached and foregoing writing is 8 full, true and complete transcript and copy of JIN_RE: ENLARGEMENT AND RE-ADJUSTMENT
OF THE BOUNDARIES QE LUBECK PUBLIC SERVICE DISTRICT

os the same appears of record in my said Office in _COURT ORDER BOOK 60 , Page .80
IN WITNESS WHEREOQF, 1 have hercunto set my hand and the Seal of said Office, at the City of Parkersburg, County of
'
Wood and State of West Virginia, this the 20th day of MARCH . . 19. 97

JAMIE SIX

CLERK \VOO% AZ %lON

Deputy -




v IN RE: A RESOLUTION AND ORDER ENLARGCING AND RE-ADJUSTING THE BOUNDARIES OF LUDECK PUBLIC SERVICE DISTRICT
IN WOOD COUNTY, WEST VIRGINIA

WHEREAS, the Wood County Cozmission did heretofore by order entered on March 17, 1997, fix the 10th day of
April, 1997, as a date for a public hearing om ths enlargemant and re-adjustment of the boundarios of Lubeck
Public Service District, and notice of said hesring was published and posted as required by Artfcla 13-A,
?;:pl.t 16 of the West Virginis Code, and in said notice it vas provided that the mseting is open to the public

HBBBEM'!. the Wood County Commission proceeded to hold said public hearing on the 10th day of April, 1997,
at 10300 o'clock A.M., at which hearing the Comniseion recsiving neither written protest nor oral protest to
eaid enlargement or boundary re-adjustment, and all parsons present favoring said enlargemsnt and re-adjustmsat

NOW TUEREPORE BR 1T RESOLVED AND ORDERED that the affidavits of The Parkersburg News and Parkersburg Santing
of the publication of the notice of public hearing, together vwith the affidavite of John Kirk as to the posting
within the ares to be included within Lubeck Public Service District and the area to be excluded, be and the
sape are heredy filed.

BE IT FUTHER RESOLVED AND ORDEAED that it will be conducive to the preservation of pudblic health, comfort
and convenience of the area to be included, that Lubeck Public Service District can adequately serva said ares,
and that said enlargemsnt is feasible and proper to provide services to the following dascribed areat

 BEGIKHING at the Ohio River near the head of Newberry ISland at s point having a Latitude of H. 399 13' y¢m
and & Longitude of W. 81° 41' 22"; thence along the existing southarly boundary of the Lubeck Public Service
Pistrict, 8. 320 28' E. 3,958 fest to a point having a Latitude of N. 399 12' 43" snd & Longituds of W. 810 39
07"; chence east 22,583 fest to a point in the westerly line of the Minersl Wells Public SErvice District having
a Latitude of N. 39° 11' 13" gnd a Longitude of W. 81° 34" 20%; thence with the boundary of the Mineral Wells
PUb14c SErvice District, 5.36° 44' W. 53,680 feet to a point in the Wood/Jackson County line having a Latitude
of N, 39° 04' 08" and a Longitude of W. 81° 41' 08"; thence with the said County line, N, 61° 01' W. 19,016
feot to s point at the confluence of Pond Cresk and the Ohio River having & Latituds of N. 399 05' 39" and &
Longituds of W. 810 44' 39"; thence with the wesnders of the Ohio River approximately 10.8 miles to the place
of bsginning; containing 33.90 square miles (34,300 acres).

1T IS FURTHER RESOLVED AND ORDERED that Lubeck Public SErvica District canmotadiquately serve the folloving|
area, that 1t can be sdequately served by Mineral Wells Public SErvice District, and that sidd eres ba axcluded
from Luback Public Service District’s service ares, which sres to be excluded is described as followa}

agcmgmc at & point in the o:lnfly"bmmury the Ludack Public Servics District luv&u: a Latitude :: n,
390 12°' 21" and Longitude of W. 81° 33'15%"; thence along the czﬂ;hl:! bonnd-r! of m.l.:l;c%. s\{kﬁq ggﬁg t:mo

Diatrice, W. 6,880 feet to & point having e Latitude of N. 39° " and &
W. 5,134 teat to a p:ut Im.rtl’i: a Latit ..o! N. 398 ‘l’l' 13;l aud a Longituds of West 819 34' 20"; thencs N.

369 44' E. 8,585 fest to the placs of baginning, containing 0.63 squars miles (405.44 miles).

IT 1S FURTHER ORDERED that from and sfter ths date of the entry of this Order said additional area of 52.9
squaze miles (34,500 acres) shsll be a part of Lubeck Public Service District, end that the 0.63 square mile
(405.44 acres) shall be excluded from Lubeck Public Service District's service area.

BB IT FURTHER ORDERED that within ten (10) days sfter the sntry of this Order & certified copy thereof
be f1led for reviev and approval vith the Pudblic SExvice Commission of WEst Virginis as required by ARticle
13-A, Chspter 16, of the WEst Virginia Code. '

ENTERED this 10th day of April, 1997.

s/ Holnas R. Shaver A
Holass R. Shaver, Cozmissioner President
s/ Robert K. Tebay
Robert K. Tebay, Coemissioner )
DAvid A. Couch, Commissioner, Absent

Bl Bk 6O
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PURLIC SERVICE COMMISSION
OF WEST VIRGINIA :

Q.22-497

Entered: Septather 2, 197 S ————

CASE NO. 97-0297-PSWD-PC

WOOD COUNTY COMMISSION
Petition for consent and approval
for enlargement of the boundaries of
the Mineral Wells Public Service District.

CASE NO. 97-0483-PSWD-PC

WOOD COUNTY COMMISSION
Petition for consent and approval to
enlarge and readjust the boundaries
of Lubeck Public Service District.

D SION
Case No. 97-0297-PSWD-PC

On March 19, 1997, the Wood County Commission filed a petition seeking
Commission approval for the enlargement of the boundaries of the Mineral
Wells Public Service District. Such enlargement would incorporate areas in
Steele, Slate and Tygart Magisterial Districts of Wood County.

a No. 97-04831-P -p

On April 25, 1997, the Wood County Commission filed a petition seeking
Commission approval to enlarge and readjust the boundaries of the Lubeck
Public Service District.

By Order dated June 6, 1997, Case Nos. 97-0483-PSWD-PC and 97-0297-
PSWD-PC were consolidated and referred to the Division of Administrative Law
Judges for a decision to be rendered on or before October 15, 1997.

In Final Joint Memoranda filed in these cases on May 22 and June 3,
1997, Staff Attorney J. Joseph Watkins, EBsquire, indicated that, in both
cases, Staff recommended approval of the Wood County Commission’s petitions

and that the matters be set for hearing as required by West Virginia Code
§16-13Aa-2. '

By Order dated July 16, 1997, these matters were set for hearing to be
held in the Court Room, Second Floor, City-County Complex, Parkersburg, West
virginia, on August 13, 1997. Said order also required that the Wood County
Commission give notice of the date, time and place of the hearing by
publishing a Notice of Hearing once in a newspaper, duly qualified by the

"PUBLIC SERVICE COMMISEION
OF WESY VIRGINIA
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Secretary of State, published and of general circulation in Wood County.
The hearing was held as scheduled. The Wood County Commission appeared by
its counsel Ellen Madeglio, Bsquire. The Lubeck Public Service District
appeared by its counsel Lawrence Ronning, Esquire. Commission Staff was
represented by Staff Attorney J. Joseph Watkins.

No one appeared at the hearing in protest after proper publication had
been made, as evidenced by the affidavit of publication dated Augqust 4,
1997, which was filed with the Commission on August 11, 1997.

FINDINGS OF FACT

1. In Case No. 97-0297-PSWD-PC, on March 19, 1997, the Wood County
Commission filed a petition seeking Commission approval for the enlargement
of the boundaries of the Mineral Wells Public Service Districk. (See,
petition).

2. In Case No. 97-0483-PSWD-PC, on April 25, 1997, the Wood County
Commission filed a petition seeking Commission approval to enlarge and
readjust the boundaries of Lubeck Public Service District. (See, petition).

3. In a Fipal Joint Staff Memorandum filed in these cases on May 22
and June 3, 1997, Staff Attorney J. Joseph Watkins advised that, in both
cases, Staff recommended approval of the Wood County Commission’s petitions.
(See, Final Joint Staff Memorandum filed May 22, 1997 and June 3, 1997).

4. By Order dated July 16, 1997, these matters were set for hearing to
be held in the Court Room, Second Floor, City-County Complex, Parkersburg,
West Virginia, on August 13, 1997. Said Order also required that the Wood
County Commission give notice of the hearing by publishing a Notice of
Hearing once in a newspaper, duly qualified by the Secretary of State,
published and of general circulation in Wood County. (See, Orxder dated
July 16, 1997).

5. The Wood County Commission published the Notice of Hearing in Wood
County in accordance with the Commission’s requirements. (See, affidavit of
publication filed August 11, 1997).

6. At the hearing held in these cases on August 13, 1997, no one
appeared in protest to the orders of the Wood County Commission. (See,
Tr., p. S).

NCLUSION OF

The Administrative Law Judge is of the opinion and finds that, since
the Wood County Commission gave proper notice of the hearing to be held in
these cases, and no one appeared in protest to the petitions at the hearing
held on August 13, 1997, the orders of the Wood County Commission in these
cases can be approved as unprotested.

o — —
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ORDER

IT IS, THEREFORE, ORDERED that the order of the Wood County Commission
dated April 10, 1997, filed in Case Nos. 97-0297-PSWD-PC and 97-0483-PSWD-
PC, adjusting the boundaries oOf Mineral Wells Public Service District and
Lubeck Public Service District, be, and the same hereby is, approved.

The BExecutive Secretary is hereby ordered to serve a copy of this order
upon the Commission by hand delivery, and upon all parties of record by
United States Certified Mail, return receipt requested.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission within
fifteen (15) days of the date this order is mailed. If exceptions are
filed, the parties filing exceptions shall certify to the Executive Secre-
tary that all parties of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of the
Commission, without further action or order, five (5) days following the
expiration of the aforesaid fifteen (15) day time period, unless it is
ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an
Administrative Law Judge’s Order by filing an appropriate petition in
writing with the Secretary. No such waiver will be effective until approved
by order of the Commission, nor shall any such waiver operate to make any
Administrative Law Judge’s Order or Decision the order of the Commission
sooner than five (5) days after approval of such waiver by the Commission.

- Robert W. Glass
Administrative Law Judge
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PARKERSBURG, WEST VIRGINIA

To all to whom these presents shall come, GREETING:

Know ye, that the County Commission of Wood County of the Great State of West Virginia, reposing special confidence in the
intelligence, integrity, and discretion of

John Sines
In pursuance of the authority vested in the County Commission of Wood County, do hereby appoint to

The Lubeck Public Service District

To hold said office and execute the duties thereof subject to the conditions prescribed by law.

December 28, 2009
Date

L
Commissioner Commissioner
President

© GOES 340
All Rights Reserved



12-28-09
T afion

DECEMBER 28, 2009
IN THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINIA .

IN RE: THE COUNTY COMMISSION APPOINTED JOHN SINES TO THE
LUBECK PUBLIC SERVICE DISTRICT BOARD.

On this date, the County Commission of Wood County, upon 2 motion made by David
Blair Couch, seconded by Wayne Dunn and made unanimous by Rick Modesitt, APPOiNTEl]
John Sines to the Lubeck Public Service District Board. Mr. Sines term will expire on De;:cmber.
31, 2015. Said appointment is pursuant to an Order appearing in Order Book 51, at Page 433 and

bearing the date of April 1, 1991, dealing with the procedure policy for appointments to Boardg

and Authorities.

APPROVED:

TW]’ COMMISSION OF WOOD COUNTY

ick Modesitt, President

M/761




Certificate

This Is To Certify That On February 4—6, 2010
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To all to whom these presents shall come, GREETING:

Know ye, that the County Commission of Wood County of the Great State of West Virginia, reposing special confidence in the
intelligence, integrity, and discretion of

Roger Dale Martin

In pursuance of the authority vested in the County Commission of Wood County, do hereby appoint to

The Lubeck Public Service District

To hold said office and execute the dutieq thereof subject to the conditions prescribed by law.
December 6, 2007

Date

Commissioner & Commissioner
President

®© GOES 340 - Litho. in U.S.A.
All Rights Reserved



1 OPY;] © NOVEMBER 17,2005
-~ IITHE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINIA

INRE: THE COUNTY COMMISSION REAPPOINTED JERRY MARTIN
TO THE LUBECK PUBLIC SERVICE DISTRICT BOARD.

On this déte the County Commission of Wood County, upon a motion made by Rick

' Modes1tt seconded by Gary D. Deem and passed, reappomted Jerry Mamn to the Lubeck -

| Pubhc Service District Board Said appomtment is due to the expuanon of the term of Mr. .

Martini and is further pursuant to an Order appearing in Order Book 51, at Page 433 and bearing
the date of April 1, 1991;;dealmg with the ﬁroéedure policy for a'ppoinﬁhents to Boards and
Authorities.
Mr. Mgrtin’s new term will expire Decémber ,3i, 2011.
APPROVED:

THE COUNTY COMMISSION OF WOOD COUNTY

Rick'Modesitt, sione_r

- A/261




LUBECK PUBLIC SERVICE DISTRICT

January 14, 2010 7.00 PM

Jerry R. Martin, Chairman
Roger D. Martin, Treasurer
John H. Sines, Secretary

Attending: Jerry Martin, Roger Martin, John Sines, Jim Cox, Ed Robinson, Rick Roberts,
Richard Hayhurst, Phil Postlewait, Judy Boston, Gary Brode, John Penczak,
Craig Richards, Rocky McConnell

Sewer Water

NO. OF CUSTOMERS: Section 1 Lake Washington Road 320 516
2 Lubeck 341 447

3 Riverhill - Blenn. Heights 280 395

4 DuPont Road 294 315

5 Larkmead Road 116 364

6 LMH - Homewood Road 0 319

7 Washington Bottom 299 398

8 New England Ridge 181 332

9 Lubeck South 205 334

10 Larkmead Area - Marrtown 73 35

11 Route 68 South - Hopewell 0 258

12 Mitchell's 92 98

13 Westover& Wakefield 1l 29 31

Total Customers 2,230 4,158

TREASURER'S REPORT:

Revenue Fund WV Central ($7,628.61)
Operations & Maintenance Fund $2,640.39
RUS Construction Account $0.00
1JDC Construction Account $0.00
United Bank Investment Fund $0.00
Transfer From Revenue to Operation & Maintenance Checking Account $40,000.00
Transfer From Revenue to O & M Checking Account $0.00
Transfer From Revenue to O & M Checking Account $0.00
Transfer From Revenue to United Bank Investment $0.00
Transfer From Revenue to Operation & Maintenance Checking Account $0.00

The following transfers were made to cover payroll & bills since the last Board meeting:

Transfer From Revenue to Operation & Maintenance Checking $18,300.00
Transfer From Revenue to WesBanco Tax Account $5,122.32
Transfer From Revenue to Operation & Maintenance Checking $17,600.00
Transfer From Revenue to W esBanco Tax Account $5.630.45

Transfer From Revenue to Operation & Maintenance Checking $0.00



FIRST ORDER OF BUSINESS:
A) Prayer by Jerry Martin.

B) Welcoming of our newest Board member John Sines.

C) Election of officers: Moved by Roger Martin, seconded by John Sines
that the District Chairman be Jerry Martin. Passed unanimously.
Moved by John Sines, seconded by Roger Martin that the District
Treasurer be Roger Martin. Passed unanimously. Moved by Roger

Martin, seconded by John Sines that the District Secretary be John
Sines. Passed unanimously.

D) Moved by Roger Martin, seconded by John Sines that the minutes of
the Board meeting of December 10, 2009 be approved. Passed with
John Sines abstaining since he was not at the meeting.

E) Public Meeting for the Lake Washington Club Sewer Project. See
attached meeting minutes.

DISCUSSION OF DISTRICT HAPPENINGS:
It was reported what the field has been doing in the District:

A) Installed 1 water tap since the last Board meeting. There is 1 water
tap to be installed. This gave us 50 water taps for 2009 and 0 water
taps for 2010. The District has installed 0 sewer taps since the last
Board meeting. There are 0 sewer taps to be installed. This gave us
8 sewer taps for 2009.

B) Repaired baffle at wastewater treatment plant.

C) Repaired 1 main line leak and 0 service line leaks.

D) Did Turn offs and turn ons.

E) Tested & changed meters and did meter inventory.

F) Did vehicle maintenance.

G) Removed snow from parking lot.

H) Ran sewer camera for customer complaint on Blennerhassett Heights.

I) Completed work orders, spotted lines, set meters.



It was reported what Bill and Rod have been working on:

December Water Pumped to System: 23,194,400 Gallons
Homewood Booster Station: 1,447,536 Gallons
New England Booster Station: 1,697,169 Gallons
High Water Usage and Day: 987,300 on 12/27
Low Water Usage and Day: 539,600 on 12/26

GENERAL BUSINESS:

A) Moved by Roger Martin, seconded by John Sines that all bills be
approved as reviewed by management and the Board, in addition to
all fund transfers as presented. Passed unanimously.

B) Wadesville Water Project — The District has received our notification
of funding for this project. We now need to approve some various
items to keep the project moving forward.

1) Moved by Roger Martin, seconded by. John Sines that
the District ratify the signing of the Request for Obligation of
Funds that was completed on December 21, 2009. Passed
unanimously.

2) Moved by Roger Martin, seconded by John Sines that the
District approve the following Rural Utilities Services
agreements: Loan Resolution — RUS Bulletin 1780-27,
Water Grant Agreement — RUS Bulletin 1780-12, Letter of
Intent to Meet Conditions — RD 1942-46, and the Rural
Development certification of compliance with Federal, State,
and Local requirements. Passed unanimously.

3) Moved by Roger Martin, seconded by John Sines that the
District file the appropriate paper work with the Public
Service Commission for the Wadesville Water Project.
Passed unanimously.

4) Moved by Roger Martin, seconded by John Sines that the
District will accept payment of $100 for a water tap fee for
the Wadesville Water Project up to the date of bid opening.
After this date the tap fee will be $500 as per our Tariff.
Passed unanimously.

5) Moved by Roger Martin, seconded by John Sines that the
District open an account for the Wadesville Water Project at
West Virginia Central Credit Union to deposit the $100
water tap fees into and later use as our construction
account. Passed unanimously.
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6) Please note that there will be a public meeting held at the
next Board meeting for the Wadesville Water Project which
is an RD requirement.

C) Corp of Engineers work at the well field continues. They just
completed clearing and began the stone installation today.

D) Moved by Roger Martin, seconded by John Sines that the District sign
new signature cards for the District various checking and saving
accounts. Passed unanimously.

E) Moved by Roger Martin, seconded by John Sines that the District
accept the November 2009 financial statements as prepared by Philip
R. Postlewait, CPA. Passed unanimously.

F) Moved by John Sines, seconded by Roger Martin that the meeting be
adjourned. Passed unanimously.

( !4,&? Zfzg_t_ APPROVED %&%’"AﬂESTED
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FROM :

PROBRTE FAX ND. : 38442418397 Oct. @8 2009 18:12AM P1

"IN RE: ROGER D. MARTIN-~OATH OF OFFICE—REAPPOINTED MEMBER LUBECK PUBLIC SERVICE DISTRICT
BOARD.

STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT: -
1, ROGER D. MARTIN, do solemnly swear or affirm that I will support the Constitution of the United Statcs, the Constitution of West
t{ irginia, and that I will faithfully and impantiaily dischargo the dutics of the office of REAPPOINTED MEMBER LUBECK PUBLIC
SERVICE DISTRICT BOARD in and for Wood County, West Virginia, to the best of my skill and judgment, during my continuance in the
same, SO HELP ME GOD.

s/Roger D. Martin
Subscribed and sworn to, before the County Commission, of Wood County, West Virginia, this 10th day of December, 2007.

Jamie Six

Clerk Wood County Court

By: Brenda Blondin, Deputy

- mam—- . .




FROM : PROBATE FRX NO. : 3844241897 Aug., 24 2085 B9:49AM F’i

v f A o -
4

* INRE: JERRY R. MARTIN—~OATH OF OFFICE—MEMBER LUBECK PUBLIC SERVICE DISTRICT BOARD.

STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT: , )
L, JERRY B, MARTIN do solemnly swear that I will support the Constitution of the United States, the
Congtitution of West Virginia, and that ] will faithfully and impartially discharge the duties of the office of MEMBER LUBECK PUBLIC
SERVICE DISTRYCT BOARD ', in and for Wood County, West Virginia, to the best of my skill and judgment, during my

continuance in the same; SO HELP ME GOD.

8/Jerry R, Martin .
Subscribed and swom to, before the County Commission of Wood County, West Virginia, this 7th day of July, 2005
Jamie Six,
Clerk Wood County Commission
By: Brenda Blondin, Deputy

Pl



STATE OF WEST VIRGINIA

COUNTY OF WOOD ~ }  TO-wT:

i, John Sines ____, do solemnly swear that I will support the Constitution of the United States, the
Constitution of the State of West Virginia, and that I will faithfully and impartially discharge the duties of the

- office of the Lubeck Public Service District Board in and for Wood County, West Virginia, to

the best of my skill and judgment, during my continuance in the same; SO HELP ME GOD.

Subscribed and swom to, before &u/n)ﬁ /»{?ﬂ‘Mf Wood County, West Virginia, this //Ié
day o , 2010.

Clerk of Wood County Commission

:




RULES OF PROCEDURE 1.5
LUBECK PUBLIC SERVICE DISTRICT

ARTICLE |

NAME AND PLACE OF BUSINESS

Section 1. The name of this Public Service District shall be LUBECK
PUBLIC SERVICE DISTRICT (the “District”).

Section2.  The principal office of the District will be located in Washington,
West Virginia.

Section3.  The official seal of the District shall consist of 2 concentric
circles between which circles shall be inscribed Lubeck Public Service District, and in the
center “seal” as follows:

Section4. - The fiscal year of the District shall begin on the 1* day of July
in each year and shall end on June 30 of the following year.

ARTICLE I

PURPOSE

Sectionl.  The Districtis organized and operated exclusively for the purposes
set forth in Chapter 16, Article 13A of the Code of West Virginia, 1931, as amended (the
llAct)D). . . )
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ARTICLE Il
MEMBERSHIP

Section1.  The members of the Public Service Board of the District (the
“Board") shall be those persons appointed by The County Commission of Wood County, West
Virginia (the “County Commission”), or otherwise appointed pursuant to the Act, who shall
serve for such terms as may be specified in the order of the County Commission or otherwise.

Section?2.  Should any member of the Board resign or otherwise become
legally disqualified to serve as a member of the Board, the District shall immediately notify
the County Commission or other entity provided under the Act and request the appointment
of a qualified person to fill such vacancy. Prior to the end of the term of any member of the
Board, the District shall notify the County Commission or other entity provided under the Act
of the pending termination and request the County Commission or other entity provided under
the Act to enter an order of appointment or re-appointment to maintain a fully qualified
membership of the Board. :

Section 3. | The District shall provide to the Public Service Commission of
West Virginia, within 30 days of the appointment, the following information: the new board
member’s name, home address, home and office phone numbers, date of appointment, length
of term, who the new member replaces and if the new appointee has previously served on the
board, and such other information required under the Act.

Section4.  Each board member shall, within 6 months of taking office,
successfully complete the training program established and administered by the Public Service
Commission of West Virginia in, conjunction with the West Virginia Department of
Environmental Protection and the West Virginia Bureau for Public Health.

Section 5.  Board members shall not be or become pecuniarily interested,
directly or indirectly, in the proceeds of any contract or service, or in furnishing any supplies
or materials to the District, nor shall a former board member be hired by the District in any
capacity within a minimum of 12 months after such board member’s term has expired or after
such board member has resigned from the Board.

‘Section6.  Salaries of the board members shall be established as provided in
Chapter 16, Article 13A, Section 4 of the Act. The District shall certify the number of
customers served to the Public Service Commission of West Virginia on the first day of July
each year. Board members may be reimbursed for all reasonable and necessary expenses
actually incurred in the performance of their duties,
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Section?.  The members of the Board are not personally liable or responsible
for any obligations of the District or the Board but are answerable only for willful misconduct
in the performance of their duties.

ARTICLEIV

MEETINGS OF THE BOARD

Section 1.  The members of the Board shall hold regular monthly meetings
on such days of each month and at such place and hour as the members shall determine from
time to time. If the day stated shall fall on a legal holiday, the meeting shall be held on the
following day. Special meetings of the Board may be called at any time by the Chairperson or
by a quorum of the Board. .

Section 2. At ahy meeiing of the Board, a majority of the members of the
Board shall constitute a quorum. Each member of the Board shall have one vote at any meeting
and if a quorum is not present, those present may adjourn the meeting to a later date.

Section3.  Unless otherwise waived, notice to members of regular meetings
shall be by letter or telephone. Unless otherwise waived, notice to members of each special
meeting shall be by letter or telephone not less than 72 hours before the date fixed for such
special meeting. The notice of any special meeting shall state briefly the purposes of such
meeting and the nature of the business to be transacted at such meeting, and no business other
than that stated in the notice shall be transacted at such special meeting.

Sectiond.  Pursuant to Chapter 6, Article 9A, Section 3 of the Code of West
Virginia, 1931, as amended, notice of the date, time, place and agenda of all regularly
scheduled meetings of the Board, and the date, time, place and purpose of all special meetings
of the Board, shall be made available, in advance, to the public and news media as follows:

Rule No. 1. Notice of Regularly Scheduled Meetings. Immediately after
adoption of these Rules of Procedure and in January of each year thereafter, the Board shall

instruct the Secretary to, and the Secretary shall, post, and leave posted throughout the year to
which it applies, at the regular meeting place of the Board and at the Wood County Courthouse,
where notices customarily are posted, a notice setting forth the date, time and place of the
Board’s regularly scheduled meetings for the ensuing year. In addition, a copy of the agenda
for each regularly scheduled meeting shall also be posted at the same location by the Secretary
not less than 72 hours before such regular meeting is to be held.
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The Board shall also instruct the Secretary to, and the Secretary shall, distribute
to each of the newspapers and other news media listed below a notice identical to that posted:

News Media Fax Number
The Parkersburg News and (304) 485-5122
The Parkersburg Sentinel

WXIL ‘ (304) 424-6955
WNUS f (304) 295-4389
WTAP ‘ (304) 422-3920

A notice shall be considered distributed to a news medium when it has been
faxed to such news medium at the fax number listed above. In January of each year after the
adoption of these Rules of Procedure, the Board shall review the above list and shall amend
such list as needed, in the opinion of the Board, to reflect properly all the newspapers and
other news media that customarily cover news of the area served by the Board. In addition, a
copy of the agenda for each regularly scheduled meeting shall also be distributed to the news
media by the Secretary not less than 72 hours before such regular meeting is to be held.

In the event of any modification to the date, time, place or agenda of a regularly
scheduled meeting of the Board, notice of such modification shall immediately be given to the
public and news media by posting at the places and distributing to the news media in the manner
set forth above not less than 48 hours before such regular meeting is to be held. A copy of the
notice of such modification shall be attached to and made a part of the minutes of the meeting
for which such notice was given.

Rule No. 2. Notice of Special Meetings. Not less than 72 hours prior to the
date set for any special meeting of the Board, the Board shall instruct the Secretary to, and the
Secretary shall, post at the regular meeting place of the Board and at the Wood County
Courthouse, where notices customarily are posted, a notice setting forth the date, time, place
and purpose or purposes of such special meeting. Business at such special meeting shall be
limited to the purpose or purposes specified in said notice.

As soon as practical after the posting of said notice, but not less than 72 hours
prior to the date set for such special meeting, the Secretary shall distribute to each of the
newspapers and other news media listed in Rule No. 1 hereof, a notice identical to that posted.
Amendments made to such news media list, as provided for in said Rule No. 1, shall be
incorporated by reference in this Rule No. 2. A notice shall be considered distributed to a
news medium when it has been addressed to such news medium at the address listed in said
Rule No. 1, or at such other address as the news medium has in writing requested be used,
marked or stamped with first class postage and deposited in the United States mail.
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A copy of such notice posted and distributed pursuant to this Rule No. 2 shall
be attached to and made a part of the minutes of the meeting for which such notice was given.

Rule No. 3. Emergency Meetings. The Board may hold a meeting without
providing the notice to the public and news media required by Rule No. 1 and Rule No. 2
hereof only in the event of an emergency requiring immediate official action. The existence
for such an emergency requiring immediate official action shall be determined by the Board
and shall be attested to in a certificate by the Secretary describing such emergency and setting
forth the reason or reasons immediate official action is required, which certificate shall be
attached to and made a part of the minutes of such emergency meeting.

Rule No. 4. Executive Sessions. The Board may hold an executive session
during a regular, special or emergency meeting in accordance with Chapter 6, Article 9A,
Section 4 of the Code of West Virginia, 1931, as amended. During the open portion of the
meeting, prior to convening an executive session, the Chairperson shall identify the
authorization under Chapter 6, Article 9A, Section 4 of the Code of West Virginia, 1931, as
amended, for holding the executive session and present it to the ‘Board and to the general
public, but no decision may be made in the executive session. An executive session may be
held only upon a majority affirmative vote of the Board members present. The Board may hold
an executive session and exclude the public only when a closed session is required for any of
the actions permitted under Chapter 6 Anticle 9A, Section 4 of the Code of West Virginia,
1931, as amended. :

Rule No. 5. lMinutgs. The Board shall provide for the preparation of written
minutes of all of its meetings. Subject to the exceptions set forth in Chapter 6, Article 9A,
Section 4 of the Code of West Virginia, 1931, as amended, minutes of all meetings except
minutes of executive sessions, if any are taken, shall be available to the public within a
reasonable time after the meeting and shall include, at least, the following information: .

(1)  The date, time and place of the meeting;

(2)  The name of each Board member present and absent;

(3)  All motions, proposals, resolutions, orders, ordinances and measures
proposed, the name of the person proposing the same and their
disposition;-and :

(4)  The results of all votes and, upon the request of a Board membcr the
vote of each Board member, by name.

RuleNo.6. No Actions by Reference. Except as otherwise expressly provided
by law, the Board may not deliberate, vote, or otherwise take official action upon any matter
by reference to a letter, number or other designation or, other secret device or method, which
may render it difficult for persons atténding a meeting to understand what is being deliberated,
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voted or acted upon. However, this rule does not prohibit the Board from deliberating, voting
or otherwise taking action by reference to an agenda, if copies of the agenda, sufficiently
worded to enable the public to understand what is being deliberated, voted or acted upon, are
available for public inspection at the meeting. The Board may not vote by secret or written
ballot.

Rule No. 7. Broadcasting of Meetings: Except as otherwise provided in this

rule, any radio or television station is entitled to broadcast all or any part of a Board meeting
required to be open. The Board may regulate the placement and use of equipment necessary
for broadcasting, photographing, filming or recording a mecting, so as to prevent undue
interference with the meeting. The Board shall allow the equipment to be placed within the
meeting room in such a way as to permit its intended use, and the ordinary use of the
equipment may not be declared to constitute undue interference; provided, that if the Board,
in good faith, determines that the size of the meeting room is such that all the members of the
public present and the equipment and pérsonnel necessary for broadcasting, photographing,
filming and tape-recording the meeting cannot be accommodated in the meeting room without
unduly interfering with the meeting and an adequate alternative meeting room is not readily
available, then the Board, acting in good faith and consistent with the purposes of this rule, may
require the pooling of the equipment and the personnel operating it.

RuleNo.8. Telephonic Meetings. Board meetings may be held by telephone
conference or other electronic means. All Board members participating by telephone or other
electronic means must be audible to all those personally present.

Section 5.  All meetings of any committee of the Board shall be subject to
the Rules of Procedure set forth in Section 4 above.

ARTICLEV

. [

OFFICERS

Section 1.  The officers of the Board shall be a Chairperson, Secrelaxy' and
Treasurer. The Chairperson shall be elected from the members of the Board. The Secretary
and Treasurer need not be members of the Board.

Section2.  ‘The officers of. the Board shall be elected each year by the
members at the first meeting after the first day of January of each year. The officers so
elected shall serve until the next annual election by the membership and until their successors
are duly elected and qualified. Any vacancy occurring among the officers shall be filléd by the
members of the Board at a regular or special meeting. Persons sclected to fill vacancies shall
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serve until the next annual organizational meeting of the Board when their successors shall be
elected as hereinabove provided.

ARTICLE VI

DUTJES OF OFFICERS

Sectionl.  When present, the Chairperson shall preside as Chairperson at all
meetings of the Board. The Chairperson shall, together with the Secretary, sign the minutes
of all meetings at which the Chairperson shall preside. The Chairperson shall attend generally
to the executive business of the Board and exercise such powers as may be conferred upon the
Chairperson by the Board, by these Rules of Procedure, or prescribed by law. The
Chairperson shall execute, and if necessary, acknowledge for record, any deeds, deeds of trust,
contracts, notes, bonds, agreements, or other documents necessary, requisite, proper or
convenient to be executed by or on behalf of the Board when and if directed by the members
of the Board.

Section 2.  If the Chairperson is abscnt from any meeting, the remaining
members of the Board shall select a temporary chairperson.

Section3.  The Secretary shall keep a record of all proceedings of the Board
which shall be available for inspection as other public records. Duplicate records shall be filed
with the County Commission and shall include the minutes of all Board meetings. The
Secretary shall, together with the Chairperson, sign the minutes of the meetings at which the
* Secretary is present. The Secretary shall have charge of the minute book, be the custodian of
deeds and other documents and papers of the Board. The Secretary shall also perform such
other duties as may be required of the Secretary by law or as may be conferred upon the
Secretary from time to time by the members of the Board.

Section4.  The Treasurer shall be the lawful custodian of all funds of the
District and shall pay same otat on orders authorized or approved by the Board. The Treasurer
. shall keep or cause to be kept proper and accurate books of accounts and proper receipts and
vouchers for all disbursements made by or through the Treasurer and shall prepare and submit
such reports and statements of the financial condition of the Board as the members may from
time to time prescribe. The Treasurer shall keep and preserve all financial records of the
District for 10 years and shall at all times have such records readily available for public
inspection. At the end of the Treasurer’s term of office, the Treasurer shall promptly deliver
all financial records of the District to his successor in office. The Treasurer shall also
perform: such other duties as may be required of the Treasurer by law or as may be conferred

!
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upon the Treasurer from time to time by the members of the Board. The Treasurer shall
furnish bond in an amount to be fixed by the Board for the use and benefit of the District.

Section 5. No money may be paid out by the District except upon an order
signed by the Chairperson and Secretary, or such other person or persons authorized by the
Chairperson or the Secretary, as the case may be, to sign such orders on their behalf. Each
order for the payment of money shall specify the purposes for which the amount thereof is to
be paid, with sufficient cleamess to indicate the purpose for which the order is issued, and
there shall be endorsed thereon the name of the particular fund out of which it is payable and
it shall be payable from the fund constituted for such purpose, and no other. All such orders
shall be reflected in the minutes of the next meeting of the Board.

Section6.  The members and officers of the Board shall make available to the
County Commission, at all times, all of its books and records pertaining to the District’s
operation, finances and affairs, for inspection and audit.

ARTICLE VII

AMENDMENTS TO RULES OF PROCEDURE

Sectiop 1.  These Rules of Procedure may be altered, changed, amended or
added to at any regular or special meeting of the Board when a quorum is present and a
majority of those present vote for the alteration, change, amendment or addition; but no such
alteration, change, amendment or addition shall be made at any special meeting unless notice
of the intention to propose such alteration, change, amendment or addition and a clear
statement of the substance thereof be included in the written notice calling such special
meeting. ' :

Adopted this 26" day of May, 2005.
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CERTIFICATION

Certified a true copy of the Rules of Procedure duly adopted by the
Board of Lubeck Public Service District:on May 26, 2005.

Dated this 17" day of June;, 2005.

[SEAL] '. ~ -~

Secre

05/20/05
101090/00308
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

At a session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the
City of Charleston on the 3™ day of December 2009.

CASE NO. 08-2016-PSWD-42A

LUBECK PUBLIC SERVICE DISTRICT,
a public utility, Wood County.
Rule 42A application to increase water and sewer rates and charges.

COMMISSION CORRECTIVE ORDER

OnNovember 13,2009, the Commission issued an Order approving a water and sewer
rate increase for the Lubeck Public Service District, as filed by the District.

It has come to the attention of the Commission that the water tariff filed by the District
which was approved and attached to the Order (“Attachment A”) contains errors. The
Minimum Charge section, on page one of Attachment A, paragraph one, incorrectly states the
minimum bill amount and does not clearly describe that there were multiple minimum charges
depending on meter size.

It has further come to the attention of the Commission that the Order issued on
November 13, 2009 incorrectly stated that the approved $600,000 tank rehabilitation loan
would be repaid over five years. Conclusion of Law Number 3 and Ordering Paragraph 3.
The proposed and approved repayment term was actually fifteen years rather than five years.

IT IS THEREFORE ORDERED that Conclusion of Law Number 3 in the
November 13, 2009 is modified to refer to a repayment term of fifteen years.

IT IS FURTHER ORDERED that a tank rehabilitation loan to be repaid over fifteen
years is approved.

IT IS FURTHER ORDERED that to correct the error in the November 13, 2009 Order
and ambiguity in the filed tariff, the water tariff Minimum Charge section previously approved
by the Commission is corrected to read as follows:

Public Service Commission
of West Virginia
Charleston




MINIMUM CHARGE
No bill will be rendered for less than the following amount, depending on the size of
the meter serving the customer.

5/8 inch meter ...... $14.16 per month
linchmeter ........ $35.40 per month
2inchmeter ....... $113.30 per month
3inchmeter ....... $212.40 per month
4 inch meter ....... $354.00 per month
6 inch meter ....... $708.00 per month

IT IS FURTHER ORDERED that except as corrected herein, the November 13, 2009
Order remains in full force and effect. ’

IT IS FURTHER ORDERED that the Commission Executive Secretary serve a copy
of this order on all parties of record by United States First Class Mail and upon Commission
Staff by hand delivery.

A True Capy, Teste: ( ; 2 { E . '
Sapdra Squire

Yxecutive Secretary

MEB/ldd
082016¢b.wpd
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

At a session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the
City of Charleston on the 13" day of November 2009.

CASE NO. 08-2016-PSWD-42A

LUBECK PUBLIC SERVICE DISTRICT,
a public utility, Washington, Wood County.
Rule 42A application to increase water and sewer rates and charges.

COMMISSION ORDER

The Commission declines to adopt the Recommended Decision with regard to rates and
issues an Order approving the water and sewer rate increase originally requested by the
District.

BACKGROUND

On November 24, 2008, Lubeck Public Service District (“District”) filed a Tariff Rule
42A application requesting an increase in its annual revenue for providing water service by
approximately $176,051, or 11%, and requesting an increase in its annual revenues for
providing sewer service by approximately $117,033, or 11%. See, November 24, 2008
application.

On February 24, 2009, William T. Argabite, a customer of the District, filed a
complaint against the District that was treated as a protest. Numerous other letters of protest
were filed. On March 23, 2009, another customer, John P. Penczak, filed a petition to
intervene.

By March 27, 2009 Order, the Administrative Law Judge Division (“ALJ”) granted
intervenor status to Mr. Argabite and Mr. Penczak.

On April 15, 2009, Staff filed a Final Joint Staff Memorandum, recommending an
increase of approximately 12% in water rates and 6% in sewer rates. The Staff indicated that
its recommended 12% water rate increase would provide sufficient cash to pay water
operation and maintenance expenses, taxes and debt service and result in a cash surplus
available for plant additions of approximately $111,000. Staff further indicated that the
District should consider using up to $25,000 per year from existing renewal and replacement
cash reserves to fund additional plant additions. The Staff recommendation regarding the 6%
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= —
sewer rate increase indicated that the recommended increase would allow the District to meet
its ongoing cash requirements and provide approximately $55,000 in cash surplus available
for plant additions. Staff also indicated that up to $20,000 per year of additional cash was
available to the District from existing renewal and replacement cash reserves.

On May 26, 2009, the District filed a letter requesting authorization from the West
Virginia Infrastructure and Jobs Development Council (“WVIIDC”) to convert $2,136,720
of a 2005 BAN to permanent financing.

The WVIIDC approved the District request in a letter on June 4, 2009.

On June 9, 2009, Staff filed a Further Final Memorandum (“FFM”) with
recommendations that varied significantly from its Initial Memo. In this revised set of
recommendations, Staff recommended a water rate increase of 9.5% and a sewer increase of
13.5%. Forthe District’s water operations, Staff indicated that the District could now finance
$600,000 for an extensive tank maintenance project and still have cash surplus of
approximately $117,000. Staff again indicated that the District should consider using up to
$25,000 per year from existing renewal and replacement cash reserves to fund additional plant
additions. With regard to the sewer operations, in the June 9, 2009 FFM Staff indicated that
its new sewer rate recommendation would provide debt service to convert approximately
$2,100,000 of an existing Bond Anticipation Note (BAN) to permanent financing, provide
sufficient funds to finance a new high-pressure line cleaning machine, and also provide a
slightly higher cash surplus as compared to Staff's earlier recommendation.

On June 11, 2009, the ALJ held a hearing and issued a Recommended Decision on
August 19, 2009. The ALJ held the Staff recommended rates to be sufficient to cover
reasonable Operation and Maintenance (“O & M”) expenses and provide the proper debt
service coverage and cash surplus for reasonable plant additions.

The ALJ concluded that the Intervenors presented no evidence that reasonably rebutted
the Staff-recommended sewer rate increase. Staff originally recommended a smaller rate
increase but later considered the District’s request for inclusion of a payment to convert
payment by $73, 680 The BAN was issued for a 1998 certificate project. See Case No.98-
0009-W-CN. The ALJ held that it is reasonable to include the BAN payment in the instant
rate case rather than require the District to incur further expenses in another filing to convert
the BAN by the March 1, 2010 deadline. The District converted a portion of the BAN to
permanent financing in 2005. See Case No. 05-0115-PSD-PC.

On September 3, 2009, Intervenor John Penczak filed exceptions to the Recommended
Decision, arguing that:

(i)  there is a pattern utilities using funds generated from a rate increase for
purposes other than the stated purpose for increase. (TR., p. 113);
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(ii)  in test year 2008, the District made excessive loan principal payments.
(TR., p. 126) Ina telephone conversation, Staff indicated that the 2008
loan principal payments were far greater that the previous year, and
deleting the excess payment would reduce the rate increase.

(iii)  Staff is not aware of any other public service district paying100% of
employee health insurance premiums. (TR., p. 159);

(iv) BAN conversion funding constitutes approximately 7.5% of the 13.5%
sewer rate increase and therefore the conversion should be delayed until
the March 1, 2010 due date, or in the alternative, for two years to allow
for the addition of new customers to support the additional debt; and

(v)  the Commission should reexamine the BAN and make the rate setting
process simpler, less costly and more accountable.

On September 14, 2009, the District filed the following responses, corresponding to
the Exceptions:

6)) Under the rate setting process for municipal public utilities (sic)
established by the state legislature and implemented by the Commission,
public service districts cannot accumulate funds to meet unforeseen
emergencies, although depreciation and replacement reserves for capital
expenditures are addressed in the process. Occasionally a utility must use
funds planned for another use to meet emergencies. (TR., p. 60).

(i)  The Staff statement concerning excessive loan principal payments was
not presented to the ALJ nor has the Intervenor requested reopening the
proceeding to take additional evidence. The refunded amount, however,
was not an excessive repayment of an existing loan obligation. Rather
the District was required to refund the unused portion of a loan extended
to the District to replace and restore water tank storage capacity and
extend service lines to the tanks.

(iii) The payment of 100% of employee health insurance premiums is a
benefit provided in lieu of paying higher wages with all the associated
fringe benefit costs. (TR. p. 145, 146) and Staff was not critical of this
decision.

(iv)  The WVIIDC requires the conversion of the current BAN by March,
2010, not 2011, and the claim that there will be sufficient new customers
to make the additional payment is speculative.
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(v)  Deferring the refund of the BAN until March 1, 2010 rather than
addressing the request in this proceeding would require a separate
petition for sewer rate relief and incur several months delay and
additional transactional costs.

In its response, the District also requested clarification of the Recommended Decision.
The approved rate increase included funding to acquire a replacement dump truck and tractor
but the Recommended Decision did not authorize these purchases and should be amended to
do so. In addition, the Recommended Decision contains a typographical error authorizing a
tank rehabilitation loan to be repaid over five years, rather than fifteen years, as Staff
recommended and the rates allow.

On September 21, 2009, the District requested emergency interim implementation
of the recommended rates, subject to refund, arguing it cannot complete operations for the
fiscal year at current rates without risking compliance with bond covenants. The District has
filed affidavits of publication of the Staff-recommended water and sewer rates.

DISCUSSION

The Commission finds this case to be troubling mainly due to the changing and
confusing recommendations that were received throughout the processing of the case. As
pointed out in the Recommended Decision, Staff first recommended an increase of
approximately 12% in water rates and 6% in sewer rates. The recommendation suggested that
the District was adequately staffed, reasonably shared employee responsibilities between water
and sewer operations and had relatively low levels of unaccounted-for water. The Staff
recommendation further suggested that the District had relatively high levels of infiltration and
inflow into its sewer lines, but recommended only further study and consideration of remedial
actions by the District.

The Staff indicated that its recommended 12% water rate increase would provide
sufficient cash for meeting water operation and maintenance expenses, taxes and debt service
and result in a cash surplus available for plant additions of approximately $111,000. Staff
further indicated that the District should consider using up to $25,000 per year from existing
renewal and replacement cash reserves to fund additional plant additions.

The Staff recommendation regarding the 6% sewer rate increase indicated that the
recommended increase would allow the District to meet is ongoing cash requirements and
provide $55,000 in cash surplus available for plant additions. The Staff also indicated that up
to $20,000 per year of additional cash was available to the District from existing renewal and
replacement cash reserves.

On June 9, 2009, Staff filed a second set of recommendations in the FFM that varied
significantly from its Final Memorandum.. In this revised set of recommendations, Staff
changed its recommended water rate increase from 12% to 9.5%, going from a

Public Service Commission
of West Virginia
Charleston 4




recommendation that was originally higher than the District's request to one that is now lower
than the District's request. Staff changed its recommended sewer increase from 6% to 13.5%,
moving in the opposite direction and now recommending an increase higher than the District's
request. Even though it reduced its recommended water increase to 9.5%, the Staff indicated
that the District could now finance $600,000 for an extensive tank maintenance project and
still have cash surplus of approximately $117,000, which was greater than that projected in
the first Staff recommendation. Staff again indicated that the District should consider using
up to $25,000 per year from existing renewal and replacement cash reserves to fund additional
plant additions.

In the June 9, 2009, FFM, Staff recommended a much higher sewer rate increase from
its initial recommendation in large part due to the introduction of a proposal to increase debt
costs to refinance approximately $2.1 million of an existing BAN that was due to be
refinanced in early 2010. Staff also added a recommendation for the financing of a
high-velocity pipe cleaning system which had not been mentioned in the initial Staff
recommendation. The new Staff sewer rate recommendation would also provide a slightly
higher cash surplus as compared to Staff's earlier recommendation. This recommendation did
not suggest any ongoing use for the existing renewal and replacement cash reserves for the
sewer operations. .

On June 12, 2009, Staff filed a Further Final Memorandum that corrected its initial
recommendation. This memo indicated that at the original recommendation of a 12% water
rate increase, the District would have generated cash surplus for plant additions of
approximately $178,000 instead of the originally calculated $111,000.

Staff recommendations are not, and should not be considered, directives of the
Commission. The recommendations provide suggestions regarding the operations of the
utility and suggestions regarding capital improvements and acquisition of equipment that the
utility should seriously consider. Although the Commission may sometimes find it necessary
to order specific remedial actions by a utility, when the utility has proposed a rate change and
filed a proposed tariff and supporting financial documentation in the format prescribed by
Tariff Rule 42, a review of requested rates and the justification for such rates is the preferred
regulatory approach.

The District originally filed a case requesting an 11% across-the-board increase in its
water and sewer rates. The subsequent Staff evaluations of the District's operations and
capital requirements have demonstrated that the requested rates are reasonable. We are not
inclined to complicate this case further or delay the implementation of a needed rate increase
to further analyze the various options that the District has for spending the cash that is
produced at its requested 11% rate increase. There is no indication that the District is not
properly managing its operations or its cash. To the contrary, the record indicates that the
District is in touch with its needs, is proactive in determining the revenue requirements
associated with its operational and construction needs and is responsive to suggestions from
Staff. The District has indicated that it is committed to the maintenance program for storage
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facilities and equipment purchases as recommended by Staff and it appears that the District
was doing so before it received such suggestions from Staff. There is no indication that the
storage facility maintenance, equipment purchase or normal ongoing plant additions are
unreasonable or imprudent. Accordingly, there is no reason why the Commission needs to
authorize a particular equipment purchase.

The Commission will not adopt any of the across-the-board rate recommendations
made by Staff or the Recommended Decision of the ALJ. The Commission concludes that
the District’s original Tariff Rule 42A application for a water rate increase of approximately
$176,051, or 11%, and a sewer rate increase of approximately $117,033, or 11% is a
reasonable rate increase for the District. The record supports a finding that these increases
originally requested by the District were reasonable and would produce revenue that was
sufficient, but not more than sufficient, to operate the utility in a reasonable and efficient
manner. We shall also adopt the Staff recommended leak adjustment rate and minor
modification to wording in certain tariff provisions to make them consistent with current
Commission policy. We note that the water rate increase herein authorized provides sufficient
cash for the District to proceed with the accelerated maintenance project on its water storage
facilities and we expect the District to follow through on that project. The Commission will
herein approve the financing of the proposed water storage facility maintenance project and
authorize a tank rehabilitation loan to be repaid over five years.

We further note that the District has requested approval to refinance a portion of its
existing Sewer BAN. The Commission will herein approve the refinancing of that note, with
permanent financing of up to $2,136,720 at 0% for 30 years and a new Bond Anticipation
Note which shall carry an interest rate of 0% for five years with an annual payment of $100
and which will become due and payable at March 1, 2015.

FINDINGS OF FACT

1. The District filed a Tariff Rule 42A application requesting an increase in its
annual revenue for providing water service by approximately $176,050, or 11%, and an
increase in its annual revenues for providing sewer service by approximately $117,033, or
11%. See, November 24, 2008 application.

2. The ALJ granted intervenor status to Mr, Penczak.

3. The WVIJIDC approved the District’s request to convert $2,136,720 of a 2005
BAN to permanent financing.

4. Staff revised its water report, resulting in a change in the Staff-recommended
water rate increase from 6 % across-the-board to 9.53% across-the-board. Staff furtherrevised
its sewer report to provide debt service to convert approximately $2,136,720 of a BAN to
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permanent financing, resulting in a change in the Staff-recommended sewer rate increase from
6% across -the-board to 13.5% across-the-board.

5. The ALJ recommended approval of the Staff-recommended water and sewer
rates and the BAN conversion.

6 Intervenor Penczak filed exceptions to the Recommended Decision.
7. The District responded to the exceptions.
CONCLUSIONS OF LAW

1. The District’s original Tariff Rule 42A application for a water rate increase of
approximately $176,051, or 11%, and a sewer rate increase of approximately $117,033, or
11% is a reasonable rate increase for the District.

2. The across-the-board increases originally requested by the District were
reasonable and will produce revenue that is sufficient, but not more than sufficient, to operate
the utility in a reasonable and efficient manner.

3. It is reasonable for the Commission to approve the financing of $600,000 for
the proposed water storage facility maintenance project and authorize a tank rehabilitation
loan to be repaid over five years.

4. It is reasonable for the Commission to approve the refinancing of the District’s
existing Sewer Bond Anticipation Note, with permanent financing of up to $2,136,720 at 0%
for 30 years and a new Bond Anticipation Note which shall carry an interest rate of 0% for
five years with an annual payment of $100 and which will become due and payable at
March 1, 2015.

ORDER

IT IS FURTHER ORDERED that the District’s application for a water and sewer rate
increase, attached hereto as Appendix A and B, is approved for all services rendered on or
after the date of this order.

IT IS FURTHER ORDERED that ﬁﬁanéing of $600,000 for the proposed water storage
facility maintenance project is approved.

IT ISFURTHER ORDERED that a tank rehabilitation loan to be repaid over five years
is approved.

IT IS FURTHER ORDERED that refinancing of the District’s existing Sewer Bond
Anticipation Note, with permanent financing of up to $2,136,720 at 0% for 30 years and a new
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Bond Anticipation Note which shall carry an interest rate of 0% for five years with an annual
payment of $100 and which will become due and payable on March 1, 2015 is approved.

IT IS FURTHER ORDERED that onentry of this order this case shall be removed
from the Commission docket of open cases.

IT IS FURTHER ORDERED that the Commission Executive Secretary serve a copy

of this order on all parties of record by United States First Class Mail and on Commission
Staff by hand delivery.

A True Copy, Teste: ( % Q 4

Sundra Squire
Fxecutive Socreiary

MEB/1dd
082016ca.wpd
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ATTACHMENT A
Page 1 of 3

LUBECK PUBLIC SERVICE DISTRICT
COMMISSION APPROVED WATER TARIFF

APPLICABILITY
Available within entire territory served.
AVAILABILITY
Available for general domestic, commercial and industrial water service.
RATES
First 5,000 gallons used per month  $7.08 per 1,000 gallons
Next 95,000 gallons used per month  $5.35 per 1,000 gallons

All Over 100,000 gallons used per month  $2.97 per 1,000 gallons

MINIMUM CHARGE
No minimum bill will be rendered for less than $12.76 per month which is the equivalent
of 2,000 gallons of water.

5/8 inch meter 2,000 gallons § 14.16 per month
1 inch meter 5,000 gallons $ 35.41 per month
2 inch meter 19,782 gallons  $113.31 per month
3 inch meter 38,589 gallons  $212.45 per month
4 inch meter 65,456 gallons  $354.09 per month
6  inch meter 158,675 gallons  $708.18 per month

RETURNED CHECK CHARGE
A service charge equal to the actual bank fee assessed to the District up to a maximum of
$25.00 will be imposed upon any customer whose check for payment of charges is returned
by the bank due to insufficient funds.

PRIVATE FIRE PROTECTION SERVICE
Where connections, hydrants, sprinklers, etc. on private property are maintained by
comsumer: '

4 - inch service line with hydrants, sprinklers, and/or hose connections $ 7.77
6 - inch service line with hydrants, sprinklers, and/or hose connections $12.21
8 - inch service line with hydrants, sprinklers, and/or hose connections $15.54
10 - inch service line with hydrants, sprinklers, and/or hose connections $18.87

These terms are payable monthly in advance.



ATTACHMENT A
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SPECIAL FIRE PROTECTION CHARGE
Where connections, hydrants, sprinklers, etc. on private property are maintained by the
consumer requiring cycling of pumps to maintain system:

Non-Static Cennection $98.79 per month

HAULING TAP CHARGES
Water purchased at the District office hauling tap shall be dispensed at a charge of $0.25
(twenty-five cents) per 100 gallons.

DELAYED PAYMENT PENALTY
The above schedule in net. On all accounts not paid in full when due, ten percent (10%) will
be added to the net current amount unpaid. This delayed payment penalty is not interest and
is to be collected only once for each bill where it is appropriate.

RECONNECTION FEE -- $30.00
To be charged whenever the supply of water is turned off for violation of rules, non-payment
of bills or fraudulent use of water.

SURCHARGE

- $1.00 per 1,000 gallons billed for a period not to exceed the total repayment of the Rural
Utility Service Loan dated March 28, 1997, for customers in the Hopewell, Hope Hill and
Missouri Run extension area funded by this loan.

TAP FEE
The following charge is to be made whenever the utility installs a new tap to serve an
applicant:

A tap fee of Five Hundred Dollars ($500.00) will be charged to all customers who apply for
service outside of a certificate proceeding before the Commission for each new tap to the
system.

INCREMENTAL LEAK ADJUSTMENT
$0.42 per 1,000 gallons is to be used when the bill reflects unusual consumption which can
be attributed to eligible leakage on customer’s side of the meter. This rate shall be applied
to all such consumption above customer’s historical average usage.

SECURITY DEPOSIT
Not to exceed one-sixth (1/6th) of the annual estimated charge for service or Fifty Dollars
(8$50.00), whichever is greater.



ATTACHMENT A
Page 3 of 3

METER TESTING REQUESTED BY CUSTOMER
A customer requesting that their water meter be tested will be charged Forty Dollars
(840.00). If the meter is found to be more than 2% in error, the amount advanced shall be
promptly refunded to the customer.or credited to his/her account. If the meter is not found
to be more than 2% in error, the Utility shall retain the amount advanced by the customer for
the test.

ADMINISTRATIVE FEE
In the event the District collects payment in full of a delinquent water bill at the customer’s
premises in lieu of a discontinuance of service for nonpayment, an administrative fee of
$15.00 shall also be collected in addition to the delinquent water bill.



ATTACHMENT B
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LUBECK PUBLIC SERVICE DISTRICT
COMMISSION APPROVED SEWER TARIFF

APPLICABILITY
Available within entire territory served.

AVAILABILITY OF SERVICE
Available for general domestic, commercial and industrial service.

RATES
A Customer Charge of $8.49 for each bill
A Volumetric Charge of $8.72 per 1,000 gallons

MINIMUM CHARGE
$8.49

CUSTOMERS WHO ARE NON-WATER USERS
All users of the Sanitary Sewer disposal service who are not users of the District’s water
service will be required to have a water meter installed on the private water system, at the
District’s cost, for the purpose of determining the sewer charge.

DELAYED PAYMENT PENALTY
The above tariff is net. On all accounts not paid in full within twenty (20) days of date of
bill, ten percent (10%) will be added to the net amount shown. This delayed payment
penalty is not interest and is to be collected only once for each bill where it is appropriate.

TAP FEE
Five Hundred Dollars ($500.00)
RETURNED CHECK CHARGEFOR UNMETERED CUSTOMERS ONLY

The District may not collect any fee greater than that charged to it by a banking institution
and under no circumstances shall the fee collected by the District exceed $15.00.

ROOF CONNECTIONS

The connection of surface drains to the sanitary sewer system is prohibited by Public
Service Commission Sewer Rules and Regulations 5.4.19. After a thirty day notice to
disconnect, if the customer has not disconnected, the District shall bill at standard rates the
inflow treated from such source. Said gallonage shall be computed by determining the
square footage of the structure or source involved and the precipitation during the billing
cycle period. The resulting gallonage quantity shall be the basis for this additional billing.
Failure to disconnect said connection within six months of notice shall be basis for service
termination.



ATTACHMENT B
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METER TESTING REQUESTED BY SEWER ONLY CUSTOMER
A customer requesting that their water meter be tested will be charged Forty Dollars
($40.00). If the meter is found to be more than 2% in error, the amount advanced shall be
promptly refunded to the customer or credited to his/her account.. If the meter is not found
to be more than 2% in error, the Utility shall retain the amount advanced by the customer
for the test.

FAILURE OF CUSTOMER TO CONNECT TO SANITARY SEWER
Any customer who fails to connect to available sanitary sewer service shall be liable for a
sewer bill based upon water consumption. Available service is defined in the Sewer Use
Resolution as adopted and reviewed by the Lubeck Public Service District Board of
Commissioners. The District shall notify such customer of said liability by certified mail,
sixty days before billing shall commence.

LEAK ADJUSTMENT INCREMENT
$1.99 per 1,000 Gallons. To be used when the bill reflects unusual consumption which can
be attributed to eligible leakage on customer’s side of the meter. This rate is used to
calculate consumption above the customer’s historical average usage.

SECURITY DEPOSIT
Not to exceed one-sixth (1/6th) of the annual estimated charge for service or Fifty Dollars
(8$50.00), whichever is greater.

ADMINISTRATIVE FEE
In the event the District collects payment in full of a delinquent water bill at the customer’s
premises in lieu of a discontinuance of service for nonpayment, an administrative fee of
$15.00 shall also be collected in addition to the delinquent water bill.
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Entered: August 19, 2009 FILED
CASE NO. 08-2016-PSWD-42A

LUBECK PUBLIC SERVICE DISTRICT.
Rule 42A application to increase sewer rates and water rates.

RECOMMENDED DECISION

On November 24, 2008, Lubeck Public Service District (District), a public utility, Wood
County, filed an application with the Public Service Commission, pursuant to Rule 42A of the
Commission's Rules for the Construction and Filing of Tariffs (Tariff Rules), seeking to increase its
annual revenues for providing public water service by approximatety $176,050.93, or 11% above
going-level, and seeking to increase its annual revenues for providing public sewer service by
approximately $117,033.40, or 11% above going-level, by increasing its water and sewer rates. The
Commission's case file contains an affidavit indicating that the District has published the proposed
rates, once, on January 30, 2009, in The Parkersburg News, a newspaper published and generally
circulated in Wood County.

By the December 30, 2008 Commission Referral Order, the Commission referred this matter
to the Division of Administrative Law Judges for a decision no later than June 22, 2009, thereby
requiring Commission Staff to submit its report no later than April 13, 2009.

Responding to all of the above, by the February 19, 2009 Procedural Order, the Administrative
Law Judge (ALJ) adopted a procedural schedule to process and resolve this matter, including an April
24, 2009 hearing date. The Order also required that the District publish a public hearing notice.

OnFebruary 24,2009, William T. Argabrite, a customer of the District, filed a complaint with
the Commission against the District. This complaint was treated as a protest. Numerous other letters
of protests were filed. On March 23, 2009, another customer, John P. Penczak, specifically filed a
petition to intervene.

On March 3, 2009, the District submitted Tariff Form 6 and other information showing that
the District had properly notified its customers of the proposed rate increases by posting, publication,
separate mailing and sending a news release to The Parkersburg News.

On March 9, 2009, the District submitted another publication affidavit showing that the
proposed rates were published, once, on February 24, 2009, in The Parkersburg News, a newspaper
published and generally circulated in Wood County.
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By the March 27, 2009 Order Granting Intervenor Status, the ALJ granted Intervenor status
to Mr. Argabrite and Mr. Penczak.

On April 9, 2009, the District filed a publication affidavit indicating that the Notice of Hearing
for the April 24, 2009 hearing was published on March 30 and April 6, 2009, in The Parkersburg
News, a newspaper published and generally circulated in Wood County.

On April 24, 2009, the ALJ convened the hearing as scheduled. The District appeared at the
hearing by counsel, Richard A. Hayhurst, Esquire; Commission Staff appeared by Staff Attorney
Ronald E. Robertson, Jr., Esquire; the Intervenors, William T. Argabrite and John P. Penczak,
appeared in person, pro se; and three customers, i.e., Judith Ann Boston, Steven Johnk and Lee
Sylvester, also appeared to protest the rate hike. The parties presented no evidence at the April 24,
2009 hearing. Commission Staff and the District indicated that additional information needed to be
considered by Staff prior to Staff making its final recommendation and that they would be seeking
an extension of the decision due date from the Commission. The Intervenors and Protestants agreed
to the proposed hearing and decision continuance. |

By the April 30, 2009 Commission Order Extending Administrative Law Judge’s Decision
Due Date, the Commission granted the ALJ until August 21, 2009, to render his written recommended
decision in this matter.

By the May 4, 2009 Order Adopting New Procedural Schedule, the ALJ scheduled this matter
for a second hearing, to convene on June 11, 2009. The ALJ held that, since the District previously
published a notice of hearing, no further public notice was required. However, in addition to the
actual parties, those customers who appeared at the April 24, 2009 hearing to protest the proposed
rate increase would also be notified of the June 11, 2009 hearing. Finally, if it had not already done
so, the ALJ reminded the District that it must comply with all of the notice requirements contained
in the Tariff Rules as previously ordered.

On June 9, 2009, Staff Attorney Robertson submitted the Further Final Joint Staff
Memorandum, attaching the June 9, 2009 Staff Report for the District’s water operations and the June
9, 2009 Staff Report for the District’s sewer operations. The new Staff recommendations would
increase the District’s existing water rates by 9.53%, rather than 11%, as requested by the District,
or 11.74%, as previously recommended by Staff. The new Staff recommendations would increase
the District’s existing sewer rates by 13.5%, rather than 11%, as requested by the District, or 6.01%,
as previously recommended by Commission Staff.

Also on June 9, 2009, Mr. Penczak requested that the ALJ continue the hearing, stating,
“Along with not knowing about the June 11 hearing, Lubeck Customers do not know they are about
to take on over two million dollars in debt that is not due until 2039.”

By the June 10, 2009 Order Denying Motion to Continue Hearing, the ALJ denied Mr.
Penczak’s request to continue the hearing. The ALJ held that the public had been given proper notice
in compliance with the Commission’s Tariff Rules; the District published the Public Notice of Change
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in Rates Upon Application, as required; the District also published the Notice of Hearing for the April
24, 2009 hearing, as required; and the Commission served a copy of the May 4, 2009 Order, which
scheduled the June 11, 2009 hearing, on all those who attended the April 24, 2009 hearing. The ALJ
further held that the language contained in the Public Notice of Change in Rates Upon Application
is sufficient to put all of the District’s customers on notice that the final rates adopted by the
Commission may be the same as, greater than or less than those proposed by the District or those
recommended by Commission Staff. The amended Staff-recommended water rates amount to a lower
increase than proposed while the amended Staff-recommended sewer rates amount to an increase in
the proposed rates and an increase in Staff’s original recommendation. All of this was anticipated
by the Public Notice of Change in Rates Upon Application. Had the amended Staff-recommended
rates been substantially higher than the published rates, the ALJ would have considered giving further
notice. However, the rates now recommended by Staff are within the realm of rates anticipated by
the Public Notice of Change in Rates Upon Application. Finally, the District did not appear to be
taking on additional debt, as related by Mr. Penczak. Rather, the District appeared to be restructuring
the payment of its existing debt.

On June 11, 2009, the ALJ convened the hearing as scheduled and all of the same parties and
persons were present who were present at the April 24,2009 hearing. All persons present were given
the opportunity to present their own testimony or to make statements. All parties were permitted to
present the testimony of witnesses and present documentary evidence as well as the opportunity to
cross-examine the witnesses called by other parties. Commission Staff presented the testimony of
two witnesses and presented four exhibits; the District presented the testimony of one witness; one
of the Intervenors, Mr. Penczak, presented the testimony of three persons; the other Intervenor, Mr.
Argabrite, presented the testimony of one witness; and two Protestants presented their statements and
one Protestant, Judith Boston, also presented one exhibit.

On June 22, 2009, John P. Penczak, who has been granted Intervenor status in this matter,
submitted a letter requesting additional time to respond to the Staff recommendations and to respond
to “statements made by Attorney Hayhurst in his Post Hearing Brief dated June 19, 2009.”

By the June 24, 2009 Order Denying Request for Additional Time, the ALJ held that the
procedural schedule adopted by the May 4, 2009 Order provided sufficient time for all of the parties
to submit post-hearing proposed findings of fact and conclusions of law, briefs or other written legal
arguments and to reply to other parties’ written legal arguments, briefs or proposed findings of fact
and conclusions of law.

On June 24, 2009, the reporter submitted a 175-page transcript and a one-page certificate that
the transcript is a true and accurate record of the June 11, 2009 hearing. Since no evidence was
presented at the April 24, 2009 hearing, the ALJ will refer to the transcript of the June 11, 2009
hearing as “Tr.” and will make no further references to the transcript of the April 24, 2009 hearing.

After the June 24, 2009 hearing, the parties availed themselves of their opportunities under
West Virginia Code §24-1-9(b) to submit written legal arguments, including proposed findings of fact
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and conclusions of law, briefs and replies, all of which the ALJ considered, together with all of the
evidence presented, prior to rendering this Recommended Decision.

EVIDENCE

Counsel for the District represented that the District had voted in a meeting to accept the Staff-
recommended rates and charges. (Tr., p. 12).

The first witness who testified for Commission Staff was Staff Engineer Jonathan Fowler, P.E.
Mr. Fowler identified the initial Staff Report related to the District’s sewer operation, received as
Staff Exhibit No. 1, and the final Staff Report related to the District’s sewer operation, received as
Staff Exhibit No. 2. The initial Staff Report related to the District’s water operation was received as
Staff Exhibit No. 3 and the final Staff Report related to the District’s water operation was received
as Staff Exhibit No. 4. Mr. Fowler explained that Staff had rendered a Staff Report for the District’s
water and sewer operations in preparation for the April 24, 2009 hearing, but had revised those
reports prior to the June 11, 2009 hearing. Staff is recommending that the Commission adopt the
revised Staff recommendations in this matter. (Tr., pp. 18-21; Staff Exhibit Nos. 1 through 4).

Addressing the District’s sewer operation first, Mr. Fowler investigated the District’s ongoing
operations to determine the adequacy and appropriateness of the District’s operations and
maintenance (O&M) and to determine the District’s capital needs. Mr. Fowler studied the District’s
capital additions over the past five years in order to project the capital spending the District would
need to make in the next two to four years. Mr. Fowler investigated the District’s sewer and water
operations separately, making going-level adjustments as appropriate based on known expenditures
that the District will have to make. Among other things, the sewer operation needs a high-velocity
pipe cleaning system, the replacement of electrical controls for the pump stations, the replacement
and repair of lift stations and the replacement and repair of controls and testing equipment at the
treatment plant. Mr. Fowler recommended that the District purchase some vehicles, including a dump
truck, a pickup truck, and a tractor and various attachments, that would be shared by the water and
sewer operations, and allocate the cost for these items at approximately 65% to the water operation
and approximately 35% to the sewer operation. The District also shares personnel and the cost for
personnel is allocated in the same way. (Tr., pp. 21-32).

Mr. Fowler noted that, like most sewer systems, the District’s collection system has problems
with inflow and infiltration (I&I). He characterized the District’s I&I as moderately high, noting that
many systems in the state had a much greater I&I problem. Staff did not recommend that the District
address its I&[ problems with the rates approved in this case. Rather, the District needs to seek loans
and/or grants to address this problem in the context of a future certificate case, depending upon the
scope of the project. (Tr., pp. 33-35).

Mr. Fowler explained that the Commission sets rates for public utilities but does not micro-
manage them. Staff recommends rates that will generate revenue sufficient for the District to do the
things that need to be done to properly operate its water and sewer operations. If a utility does not
purchase a large item, such as a vehicle, for which rates are allowed, Commission Staff likely would
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not include revenues for such an item in the next rate case. Staff has considered whether the District
should perform certain actions with in-house labor and equipment or whether it should out-source
some of these items. Staffbelieves that, for the most part, it is more economical and practical for the
District to purchase the equipment and perform the work itself rather than to out-source it. For
example, Staff has recommended that the District purchase a high-velocity cleaning system for the
sewer operation, since this is a piece of equipment that it will use on an almost daily basis. The high-
velocity cleaning system will cost approximately $40,000. Equipment that would be used only
occasionally could be provided on an as-needed basis by an outside contractor. (Tr., pp. 36-44). Mr.
Fowler indicated that the District has many acres of grass to mow. Since this is a necessity, Staff has
allowed for this in its recommended rates. Even though the District already uses cleaning agents to
eliminate grease, it still needs the high-velocity cleaning system. (Tr., pp. 43-46).

With regard to the District’s water operation, Mr. Fowler reiterated that all O&M expenses for
activities shared by the District’s water and sewer operations were allocated 65% for the water
operation and 35% for the sewer operation. Mr. Fowler followed that same general procedure to
determine the District’s projected capital additions, based on the previous five years’ actual
experience. The largest capital addition needed for the water operation is the replacement of an
additional 200 water meters per year. The District has approximately 4,200 water customers and
needs to certify every water meter every 10 years. The District has not kept up with water meter
testing and certification, so it needs to replace more than the average amount for the foreseeable
future in order to catch up. Staff has allowed approximately $35,000 for this item. It will take the
District approximately five years to catch up on the water meter replacement schedule. This project
will not require additional personnel. The District also needs to improve its water treatment facility
with several minor additions, such as a permanganate analyzer and a new chlorine analyzer, and the
District needs to replace the filter media annually. Staff made some going-level adjustments to
account for increased costs due to inflation and other similar factors. The District needs to install
dehumidifying equipment to eliminate corrosion in its filter rooms. The District needs to paint two
water storage tanks, at an estimated cost of $600,000. While replacement of the tanks with glass-
lined tanks would require less maintenance, it would be more economical to paint and renovate the
existing tanks, since new tanks would cost approximately $1,300,000. The high-velocity cleaning
system for the sewer operation also has some useful purposes for the water operation. The District’s
unaccounted-for water is only about 6%, which is well below the 15% allowed by the Commission
and which indicates that the District is doing a good job in preventing leaks and maintaining its lines.
(Tr., pp. 98-116; Staff Exhibit Nos. 3 and 4).

Next, Commission Staff called Utilities Analyst Pete Lopez to testify. Mr. Lopez made going-
level adjustments for many items based on the increased cost of those items. Also, since the District
has increased the wages of its employees, Staff has allowed for those increased wages and benefits
in the Staff-recommended rates. Since gasoline costs have decreased since the test year, Staff made
a going-level adjustment that includes decreased costs for gasoline. Staff made going-level
adjustments for any known and measurable changes to O&M expenses. The District’s debt service
reserves for its sewer operation are fully funded, so Staff recommended a 110% debt service coverage
ratio instead of a 115% ratio. Mr. Lopez explained that the major difference between the original
Staff-recommended rates, set forth in Staff Exhibit No. 1, for the District’s sewer operation and the
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final recommendation, set forth in Staff Exhibit No. 2, for the District’s sewer operation was the
inclusion of the payment to convert approximately $2,100,000 of a Bond Anticipation Note (BAN)
to permanent financing. This action increases the principal loan payment by $73,680. The BAN was
for the 1998 project. Staff also included funding for the high-velocity cleaning system. More
precisely, the Staff-recommended rates will provide a 110.32% debt service coverage ratio while
providing a $30,189 renewal and replacement fund and a $30,626 cash surplus. Staff recommended
that the District’s sewer rates be increased by approximately 13.5%. In Staff Exhibit No. 1, Staff
recommended increasing the District’s total available cash by approximately $63,689, or 5.9%, from
$1,095,104 at going-level to $1,158,793. In Staff Exhibit No. 2, Staff revised the going-level amount
to approximately $1,095,545 and recommended increasing the total available cash by approximately
$143,682, or approximately 13.5%, to $1,239,177. Mr. Lopez clarified that Staff is recommending
that the District purchase the high-velocity cleaning system out of the cash surplus or the renewal and
replacement fund, not as an O&M expense, and that the purchase be amortized over five years. (Tr.,
pp. 46-58; Staff Exhibit Nos. 1 and 2). Staff is recommending that the Commission approve a five-
year loan in this rate case for the District to purchase the high-volume cleaning system. (Tr., pp. 58-
60; Staff Exhibit Nos. 1 and 2).

Mr. Lopez explained that, by increasing the long-term debt service by $73,680 to convert the
BAN to long-term financing, the amount payable into the renewal and replacement fund is
automatically increased, since it is based on a percentage, i.e., 2.5%, of the total debt service
requirement. Staff believes that the best use for this increased renewal and replacement fund is to
purchase the high-velocity cleaning system. Mr. Lopez stated that the District is required to convert
the BAN by March 1,2010. It makes sense to Staff to go ahead and convert the BAN once the rates
in this case go into effect, rather than require the District to file another rate case for this sole purpose.
The District intends to convert approximately 1/3 of the BAN at this time. It is required to convert
a portion of the BAN periodically. It would cost the District more to convert the BAN in a separate
proceeding. (Tr., pp. 60-68).

Mr. Lopez clarified that the BAN was last converted in 2005, leaving approximately
$6,200,000 owing in the BAN. The District is proposing to convert approximately $2,100,000 in this
rate case. Converting the BAN accounts for most of the Staff-recommended rate increase for the
District’s sewer operation. The BAN permitted the District’s rates to be lower, beginning with the
1998 project, but they BAN has to be converted at regular intervals according to its terms. The
payment on the long-term financing to convert the BAN will be at zero percent interest, i.e., all of the
payment will be to reduce the principal. It is prudent for the District to take advantage of the zero
percent interest rate. The reason that the April 2009 hearing was continued was for Staff to analyze
the District’s sewer rates in light of converting the BAN, which Staff did not do in its original report,
i.e., Staff Exhibit No. 1. Staff Exhibit No. 2 considers converting the BAN and is the final
recommendation of Staff for the District’s sewer operation. The amount of the BAN conversion is
proportional to the new customers which have been added to the District. This is the first rate
increase that the District’s sewer operation has sought since 1998. (Tr., pp. 68-83; Staff Exhibit Nos.
1 and 2).
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With regard to the District’s water operation, Mr. Lopez made going-level adjustments for the
water tank painting, salaries and benefits, an additional dump truck and many minor items.
Originally, Staff had recommended an 11.74% rate increase for the water operation, but now
recommends a 9.53% rate increase for the water operation. At going-level, the District will have
$1,605,302 in total available cash. The Staff-recommended rates will increase that amount by
approximately $204,095, to $1,809,397. This will provide a 136.59% debt service coverage ratio, a
$44,357 renewal and replacement reserve and a $72,834 cash flow surplus. The debt service
coverage includes principal and interest for a $600,000 loan to paint the two water tanks. The chief
reason for decreasing the rate increase from 11.74% to 9.53% was that the District was paying too
much on its long-term loan principal. Staff recommended that those payments be made as scheduled.
Mr. Lopez explained the apparent discrepancy in Schedule H for Staff Exhibit Nos. 3 and 4 by
indicating that the figure for total available cash in Staff Exhibit No. 3 was erroneous. The figure in
Statement H, Staff Exhibit No. 4 is the correct amount. Mr. Lopez physically corrected a minor error
in the figures elsewhere in Staff Exhibit No. 4 and corrected one number on Statement H, but assured
that the totals on Statement H were correct. (Tr., pp. 117-131; Staff Exhibit Nos. 3 and 4). Mr. Lopez
indicated that he would prepare a post-hearing exhibit, if needed, to clarify all of the corrections he
made at the hearing. (Tr., pp. 131-137).

Mr. Lopez clarified some previous answers and acknowledged that he is not aware of any other
public utility which pays 100% of its employees’ health insurance premiums. (Tr., pp. 137-159).

One of the Protestants, Judith Ann Boston, made acomment and read a prepared statement into
the record, received as Protestant Exhibit No. 1. She believed that companies need to cut back in
every way possible in this economy. She opined that the proposed sewer rate increase is way out of
line, but thought that the water rate increase was somewhat reasonable, although she believed that the
District needs to show marked improvement in its water and sewer operations. (Tr., pp. 85-86, 168-
173; Protestant Exhibit No. 1).

One of the Intervenors, Mr. Argabrite, called James M. Cox, the District’s manager, to testify
regarding the District’s sewer operation. Mr. Cox testified that a portion the BAN had to be
converted to long-term financing by March 1, 2010. The District included this in its application for
a rate increase for its sewer operation, but Commission Staff did not originally consider this request.
When the parties convened for the April 2009 hearing, Commission Staff agreed to reconsider this
request, which has resulted in Staff’s revised recommendation. The decision on how much of the
BAN to convert was made following a formula governed by the terms of the BAN. Portions of the
BAN will be converted to long-term financing periodically until the BAN is eliminated. The District
has approximately 300 more customers now than it did in 1998 when the BAN was instituted.
Approximately $10,000,000 of the BAN was converted in 2005, leaving just over $6,000,000, and
the District now proposes to convert an additional $2,100,000. The formula for converting the BAN
was determined during the 1998 rate case in conjunction with the West Virginia Infrastructure and
Jobs Development Council (IJDC). Mr. Cox opined that the District has no discretion regarding
conversion of the BAN, except that it wants to include it in this rate case rather than file a separate
rate case for that purpose to meet the March 1, 2010 deadline. The 1998 project cost approximately

$26,500,000. Initially, approximately $10,000,000 of that cost was long-term debt and the remainder
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was covered by the BAN. The District eventually has to assume the entire debt and is doing so
gradually by converting a portion of the BAN periodically. The initial project was in response to
environmental concerns of the West Virginia Department of Environmental Protection (DEP) to avoid
fines and other sanctions. (Tr., pp. 87-95).

Regarding the District’s water operation, Mr. Cox testified that the District is now behind in
its meter testing and replacement program, estimating that over 1,000 meters need to be tested at this
time, since they have not been tested for over 10 years. He stated that the District needs to test
approximately 420 meters every year, once it catches up with the quota by testing an additional 200
per year. Mr. Cox has been the District’s manager since 1980, Mr. Cox currently has a salary of
approximately $75,790. The most-current pay increase for the District’s employees was July 1, 2008.
Currently, the District pays 100% of the insurance premiums for its employees. This is a decision
made by the District’s Board. Mr. Cox reasoned that, if the District reduced the percentage of the
insurance premiums it paid on behalf of the employees and then gave them a corresponding pay raise,
it would cost the District more because the District then would have to pay increased matching
amounts for FICA, unemployment, workers’ compensation and so forth. (Tr., pp. 138-147). Mr. Cox
explained what some of the items of expense represented. (Tr., pp. 147-155).

One of the Protestants, Lee Sylvester, made a statement. Mr. Sylvester opposed the proposed
rate increases because they will be too costly for many customers to afford. He cited the poor
economy and the fact that both the water and the sewer rates would be increased at the same time.
(Tr., pp. 96-97).

One of the Intervenors, John Penczak, called Philip R. Postlewait, C.P.A., to testify. Mr.
Postlewait is the District’s accountant. He verified that Staff had used the correct figures for salary
and benefits for the District’s employees in its analysis. (Tr., pp. 160-161).

Mr. Penczak also called Paul William Smith, the Chairman of the District’s Board, to testify.
Mr. Smith clarified that he is the Chairman, not the “President” of the District’s Board. (Tr., pp. 162-
163).

Mr. Penczak also testified on his own behalf. Mr. Penczak testified that it is extremely
difficult for him to understand how the District operates and how the Commission determines proper
rates for the District to charge. He requested that the District or the Commission give him a document
that simplified the ratemaking procedure so that customers could understand. Mr. Penczak does not
believe that the public has full knowledge or notice of the impact of converting the BAN to long-term
financing. Mr. Penczak basically accepted the proposed water rate increase, but opposed the sewer
rate increase. (Tr., pp. 164-167).

DISCUSSION

Regarding the District’s request for a rate increase for its water operation, no real issue
presents itself to the ALJ. Even the Protestants and Intervenors appear to recognize the need for a
rate increase for the water operation. Commission Staff has recommended a 9.53% rate increase for
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the water operation. The Staff-recommended rates, which the District accepts, will increase revenues
by approximately $204,095, to $1,809,397, which will provide a 136.59% debt service coverage ratio,
a $44,357 renewal and replacement reserve and a $72,834 cash flow surplus, which is in line with the
average plant additions. The debt service coverage includes principal and interest for a $600,000
five-year loan to paint the two water tanks. Since the Staff-recommended rates for the water
operation are sufficient, but not more than sufficient, to cover the District’s reasonable O&M
expenses and provide the proper debt service coverage and cash surplus for reasonable plant
additions, the ALJ will approve the Staff-recommended rates set forth in Appendix A.

Regarding the District’s request for a rate increase for it s sewer operations, the Protestants and
Intervenors presented their objections, but presented no evidence that reasonably rebuts the propriety
of the Staff-recommended rates, which the District has accepted. Staff originally had recommended
a smaller rate increase for the sewer operation, but subsequently considered the District’s request for
inclusion of a payment to convert approximately $2,100,000 of a BAN to permanent financing. This
action increases the principal loan payment by $73,680. The BAN was for the 1998 project. This is
the first rate increase that the District has sought for its sewer operation since 1998. The ALJ believes
that it is prudent and reasonable to include this debt service in the instant rate case, rather than require
the District to file another rate case in order to convert the BAN by the March 1, 2010 deadline, which
would cause the District to incur further costs. This is a debt that the District already owes. The only
question is when should the District start paying its debt. The District already has converted a portion
ofthe BAN in 2005 and should convert another portion of the BAN now to permanent financing. The
proposed conversion amount of $2,100,000 is reasonable.

The Staff-recommended rates will provide a 110.32% debt service coverage ratio while
providing a $30,189 renewal and replacement fund and a $30,626 cash surplus, a portion of which
is to be used to purchase a high-velocity cleaning system, to be amortized over five years. This is
reasonable. The Staff-recommended rates would increase the District’s sewer rates by approximately
13.5%. This rate increase is sufficient, but not more than sufficient, to cover the District’s reasonable
O&M expense, provide the proper debt service coverage ratio and generate a reasonable cash flow
surplus and renewal and replacement fund to cover reasonable plant additions. To fund the purchase
of the high-velocity cleaning system, Staff recommended that the Commission approve a five-year
loan in this rate case, which the ALJ holds is reasonable and prudent. For these reasons, the ALJ will
approve the Staff-recommended rates and charges set forth in Appendix B.

FINDINGS OF FACT

1. Lubeck Public Service District filed a Tariff Rule 42 A application with the Commission
seeking to increase its annual revenues for providing public water service by approximately
$176,050.93, or 11% above going-level, and seeking to increase its annual revenues for providing
public sewer service by approximately $117,033.40, or 11% above going-level, by increasing its
water and sewer rates. (See, November 24, 2008 application).

2. The District submitted Tariff Form 6 and other information showing that the District
had properly notified its customers of the proposed rate increases by posting, publication, separate

— pmassre—

— —_— —

Public Service Commission 9
of West Virginia
Charleston




mailing and sending a news release to The Parkersburg News. The District published the proposed
rates, once, on February 24, 2009, in The Parkersburg News, a newspaper published and generally
circulated in Wood County. (See, March 3, 2009 filings).

3. The Notice of Hearing for the April 24, 2009 hearing was published on March 30 and
April 6, 2009, in The Parkersburg News, a newspaper published and generally circulated in Wood
County. (See, April 9, 2009 publication affidavit).

4. Commission Staff investigated the District’s ongoing water and sewer operations to
determine the adequacy and appropriateness of the District’s O&M expenses and to determine the
District’s capital needs, based on a five-year average. (See, Tr., pp. 21-32).

5. Staff recommended that the District’s sewer operation capital improvements include
the purchase of a high-velocity pipe cleaning system, the replacement of electrical controls for the
pump stations, the replacement and repair of lift stations and the replacement and repair of controls
and testing equipment at the treatment plant. Staffalso recommended that the District purchase some
vehicles, including a dump truck, a pickup truck, and a tractor and various attachments, that would
be shared by the water and sewer operations, and allocate the cost for these items at approximately
65% to the water operation and approximately 35% to the sewer operation. The District also shares
personnel and the cost for personnel is allocated in the same way. (See, Tr., pp. 21-32).

6. While the District’s sewage collection system has moderately high 1&I problems, Staff
did not recommend that the District address its I&] problems with the rates approved in this case.
Rather, the District needs to seek loans and/or grants to address this problem in the context of a future
certificate case, depending upon the scope of the project. (See, Tr., pp. 33-35).

7. The high-velocity cleaning system will cost approximately $40,000. (See, Tr., pp. 36-
44),

8. Staff followed that same general procedure to determine the District’s water operation’s
projected capital additions, based on the previous five years’ actual experience. The largest capital
addition needed for the water operation is the replacement of an additional 200 water meters per year.
The District has approximately 4,200 water customers and needs to certify every water meter every
10 years. The District has not kept up with water meter testing and certification, so it needs to replace
more than the average amount for the foreseeable future in order to catch up. Staff has allowed
approximately $35,000 for this item. It will take the District approximately five years to catch up on
the water meter replacement schedule. This project will not require additional personnel. The
District also needs to improve its water treatment facility with several minor additions, such asa
permanganate analyzer and a new chlorine analyzer, and the District needs to replace the filter media
annually. The District needs to paint two water tanks, at an estimated cost of $600,000. (See, Tr.,
pp. 98-110; Staff Exhibit Nos. 3 and 4).
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9. The District’s unaccounted-for water is only about 6%, which is well below the 15%
allowed by the Commission and which indicates that the District is doing a good job in preventing
leaks and maintaining its lines. (See, Tr., pp. 98-110; Staff Exhibit Nos. 3 and 4).

10.  Since the District has increased the wages of its employees, Staff has allowed for those
increased wages and benefits in the Staff-recommended rates. Since gasoline costs have decreased
since the test year, Staff made a going-level adjustment that includes decreased costs for gasoline.
Staff made going-level adjustments for any known and measurable changes to O&M expenses. The
District’s debt service reserves for its sewer operation are fully funded, so Staffrecommendeda 110%
debt service coverage ratio instead of a 115% ratio. (See, Tr., pp. 58-60).

11.  The major difference between the original Staff-recommended sewer rates, set forth in
Staff Exhibit No. 1, and the final recommendation, set forth in Staff Exhibit No. 2, was the inclusion
of the payment to convert approximately $2,100,000 of a BAN to permanent financing. This action
increases the principal loan payment by $73,680. The BAN was for the 1998 project. (See, Tr., pp.
58-60; Staff Exhibit Nos. 1 and 2).

12, The Staff-recommended sewer rates will provide a 110.32% debt service coverage ratio
while providing a $30,189 renewal and replacement fund and a $30,626 cash surplus. Staff
recommended that the District’s sewer rates be increased by approximately 13.5%. Staff
recommended increasing the total available cash by approximately $143,682, or approximately
13.5%,t0 $1,239,177 and recommended that the District purchase the high-velocity cleaning system
out of the cash surplus or the renewal and replacement fund, not as an O&M expense, and that the
purchase be amortized over five years. (See, Tr., pp. 46-58; Staff Exhibit Nos. 1 and 2).

13.  Staff recommended that the Commission approve a five-year loan in this rate case for
the District to purchase the high-volume cleaning system. (See, Tr., pp. 58-60; Staff Exhibit Nos. 1
and 2).

14, The District is required to convert the BAN by March 1, 2010. Staff recommended that
the District convert the BAN once the rates in this case go into effect, rather than require the District
to file another rate case for this sole purpose. The District intends to convert approximately 1/3 of
the BAN at this time. It is required to convert a portion of the BAN periodically. It would cost the
District more to convert the BAN in a separate proceeding. (See, Tr., pp. 60-68, 87-95).

15.  The BAN was last converted in 2005, leaving approximately $6,200,000 owing on the
BAN. The District is proposing to convert approximately $2,100,000 in this rate case. Converting
the BAN accounts for most of the Staff-recommended rate increase for the District’s sewer operation.
The amount of the BAN conversion is proportional to the new customers which have been added to
the District. This is the first rate increase that the District’s sewer operation has sought since 1998.
(See, Tr., pp. 68-83; Staff Exhibit Nos. 1 and 2).

16.  Staff recommended a 9.53% rate increase for the water operation. At going-level, the
District will have $1,605,302 in total available cash. The Staff-recommended rates will increase that
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by approximately $204,095, to $1,809,397, which will provide a 136.59% debt service coverage
ratio, a $44,357 renewal and replacement reserve and a $72,834 cash flow surplus. The debt service
coverage includes principal and interest for a $600,000 loan to paint the two water storage tanks.
(See, Tr., pp. 117-131; Staff Exhibit Nos. 3 and 4).

CONCLUSIONS OF LAW

1. The District has satisfied all notice requirements of the Tariff Rules and the Orders
issued in this matter.

2. The Staff-recommended rates and charges for the District’s water operations and sewer
operations are sufficient, but not more than sufficient, to cover the District’s reasonable O&M
expense and debt service requirements and provide capital for plant additions.

3. It is also reasonable to approve the conversion of $2,100,00 of the BAN to permanent
financing and to approve a five-year loan to purchase the high-velocity cleaner in this rate case.

ORDER

ITIS, THEREFORE, ORDERED that the rates and charges set forth in the attached Appendix
A be, and hereby are, approved for use by the Lubeck Public Service District for its water operations
on and after the date that this Recommended Decision becomes final.

IT IS FURTHER ORDERED that, within ten (10) days of this Recommended Decision
becoming final, Lubeck Public Service District file and original and at least five copies of a proper
tariff setting forth the rates and charges hereby approved for its water operation.

IT IS FURTHER ORDERED that the rates and charges set forth in the attached Appendix B
be, and hereby are, approved for use by the Lubeck Public Service District for its sewer operations
on and after the date that this Recommended Decision becomes final.

IT IS FURTHER ORDERED that, within ten (10) days of this Recommended Decision
becoming final, Lubeck Public Service District file and original and at least five copies of a proper
tariff setting forth the rates and charges hereby approved for its sewer operation.

ITISFURTHER ORDERED that Lubeck Public Service District be, and hereby is, authorized
to convert approximately $2,100,000 of the BAN to permanent financing.

ITISFURTHER ORDERED that Lubeck Public Service District be, and hereby is, authorized
to borrow approximately $40,000, to be repaid over five years, to purchase the high-velocity cleaner
recommended by Staff.

—
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IT IS FURTHER ORDERED that this matter be, and hereby is, removed from the
Commission’s docket of open cases,

ITISFURTHER ORDERED that the Executive Secretary serve a copy of this Recommended
Decision upon the Commission by hand delivery and upon all parties of record by United States
Certified Mail, return receipt requested.

Leave hereby is granted to the parties to file written exceptions supported by a brief with the
Executive Secretary of the Commission within fifteen (15) days of the date this Recommended
Decision is mailed. If exceptions are filed, the parties filing exceptions shall certify to the Executive
Secretary that all parties of record have been served said exceptions.

If no exceptions are so filed this Recommended Decision shall become the order of the
Commission, without further action or order, five (5) days following the expiration of the aforesaid
fifteen (15) day time period, unless it is ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an Administrative Law Judge’s
recommended decision by filing an appropriate petition in writing with the Executive Secretary. No
such waiver will be effective until approved by order of the Commission, nor shall any such waiver
operate to make any Administrative Law Judge’s recommended decision the order of the Commission
sooner than five (5) days after approval of such waiver by the Commission.

f} - ?\ \‘,\/\E F\
Ronnie Z. M:Cann
Deputy Chief Administrative Law Judge
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
AT CHARLESTON

CASE NO. 08-2016-PSWD-42A

LUBECK PUBLIC SERVICE DISTRICT.
Rule 42A application to increase sewer rates and water rates.

APPROVED WATER RATES

APPLICABILITY
Applicable within the entire territory served.

AVAILABILITY
Available for general domestic, commercial and industrial service and sale for resale water
service.

RATES (customers with metered water supply)
First 5,000 gallons used per month $6.99 per 1,000 gallons

Next 95,000 gallons used per month $5.28 per 1,000 gallons
All Over 100,000 gallons used per month $2.93 per 1,000 gallons

MINIMUM CHARGES
No minimum bill will be rendered for less than $13.97 per month which is the equivalent of
2,000 gallons of water.

5/8-inch meter 2,000 gallons $ 13.98 per month

I-inch meter 5,000 gallons $ 34.96 per month

2-inch meter 19,782 gallons $111.86 per month

3-inch meter 38,589 gallons $223.72 per month

4-inch meter 65,456 gallons $349.56 per month

6-inch meter 158,675 gallons $699.11 per month
RETURNED CHECK CHARGE

A service charge equal to the actual bank fee assessed to the District up to a maximum of
$25.00 will be imposed upon any customer whose check for payment of charges is returned
by the bank due to insufficient funds.

|
|
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PRIVATE FIRE PROTECTION SERVICE
Where connections, hydrants, sprinklers, etc., on private property are maintained by consumer:

4-inch service line with hydrants, sprinklers, and/or hose connections $ 7.67
6-inch service line with hydrants, sprinklers, and/or hose connections $12.05
8-inch service line with hydrants, sprinklers, and/or hose connections $15.33
10-inch service line with hydrants, sprinklers, and/or hose connections $18.62

The terms are payable monthly in advance.
SPECIAL FIRE PROTECTION CHARGE

Where connections, hydrants, sprinklers, etc., on private property are maintained by the
consumer requiring cycling of pumps to maintain the system:

Non-Static Connection $98.79 per month
HAULING TAP CHARGES

Water purchased at the District office hauling tap shall be dispensed at a charge of $0.25
(cents) per 100 gallons.

DELAYED PAYMENT PENALTY
The above schedule is net. On all accounts not paid in full when due, ten percent will be
added to the net current amount unpaid. This delayed payment penalty is not interest and is
to be collected only once for each bill where it is appropriate.

RECONNECTION FEE - $30.00
To be charged whenever the supply of water is turned off for violation of rules, non-payment
of bills or fraudulent use of water.

SURCHARGE
$1.00 per 1,000 gallons billed for a period not to exceed the total repayment of the Rural
Utility Service Loan dated March 28, 1997, for customers in the Hopewell, Hope Hill and
Missouri Run extension funded by this loan.

TAP FEE
The following charge is to be made whenever the utility installs a new tap to serve an
applicant.

A tap fee of Four Hundred Dollars ($400.00) will be charged to all customers who apply for
service outside of a certificate proceeding before the Commission for each new tap to the
system.
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INCREMENTAL LEAK ADJUSTMENT

$0.43 per 1,000 gallons is to be used when the bill reflects unusual consumption which can be
attributed to eligible water leakage on the customer’s side of the meter. This rate shall be
applied to all such unusual consumption above the customer’s historical average usage.

SECURITY DEPOSIT

A deposit of $50.00 or two-twelfths (2/12ths) of the average annual usage of the applicant’s
specific customer class, whichever is greater.

METER TESTING REQUESTED BY CUSTOMER
A customer requesting that their water meter be tested will be charged Forty Dollars ($40.00).

If the meter is found to be more than 2% in error, the amount advanced shall be promptly
refunded to the customer or credited to his/her account. If the meter is not found to be more
than 2% in error, the Utility shall retain the amount advanced by the customer for the test.

ADMINISTRATIVE FEE
In the event the District collects payment in full of a delinquent water bill at the customer’s
premises in lieu of a discontinuance of service for non-payment, an administrative fee of
$15.00 shall be collected in addition to the delinquent water bill.
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
AT CHARLESTON

CASE NO. 08-2016-PSWD-42A

LUBECK PUBLIC SERVICE DISTRICT.
Rule 42A application to increase sewer rates and water rates.

APPROVED SEWER RATES

APPLICABILITY
Applicable within the entire territory served.

AVAILABILITY
Available for general domestic, commercial, industrial and sale for resale sewer service.

RATES (customers with metered water supply)

Service charge $8.68 per month
Usage charge $8.92 per 1,000 gallons of water usage per month
MINIMUM CHARGE

No bill will be rendered for less than $8.68 per month.

CUSTOMERS WHO ARE NON-WATER USERS
All users of the Sanitary Sewer disposal service who are not users of the District’s water
service will be required to have a water meter installed on the private water system, at the
District’s cost, for the purpose of determining the sewer charge.

RETURNED CHECK CHARGE
A service charge equal to the actual bank fee assessed to the District up to a maximum of
$25.00 will be imposed upon any customer whose check for payment of charges is returned
by the bank due to insufficient funds.

SECURITY DEPOSIT

A deposit of $50.00 or two-twelfths (2/12ths) of the average annual usage of the applicant’s
specific customer class, whichever is greater.

Public Service Commission
of West Virginia
Charleston
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DELAYED PAYMENT PENALTY

The above schedule is net. On all accounts not paid in full when due, ten percent will be added
to the net current amount unpaid. This delayed payment penalty is not interest and is to be collected
only once for each bill where it is appropriate.

TAP FEE
The following charge is to be made whenever the utility installs a new tap to serve an
applicant.

A tap fee of $400.00 will be charged to all customers who apply for service outside of a
certificate proceeding before the Commission for each new tap to the system.

INCREMENTAL LEAK ADJUSTMENT
$0.85 per 1,000 gallons is to be used when the bill reflects unusual consumption which can be
attributed to eligible water leakage on the customer's side of the meter. This rate shall be
applied to all such unusual consumption above the customer’s historical average usage.

METER TESTING REQUESTED BY SEWER ONLY CUSTOMER
A customer requesting that their water meter be tested will be charged Forty Dollars ($40.00).

If the meter is found to be more than 2% in error, the amount advanced shall be promptly
refunded to the customer or credited to his/her account. If the meter is not found to be more
than 2% in error, the Utility shall retain the amount advanced by the customer for the test.

ADMINISTRATIVE FEE
Whenever a customer pays a delinquent sewer bill to personnel of Lubeck Public Service
District in the course of such personnel traveling to disconnect water service for non-payment
of sewer service, an administrative fee of $15.00 shall be charged.

SURFACE OR GROUNDWATER SURCHARGE

Whenever the utility has discovered that a customer’s roof drain, downspout, storm sewer or
similar facilities conducting surface water have been connected to the utility’s sewer system, and such
customer has failed to take appropriate action, within thirty (30) days of receipt of a demand by the
utility in accordance with the rules of the Public Service Commission, to eliminate such connection,
a surcharge will be imposed upon the customer calculated on the basis of the following formula:

S=AxRx.0006233xC

S = the surcharge in dollars

A = the area under roof and/or the area of any other water collection surface
connected to the sanitary sewer, in square feet

R = the measured monthly rainfall as determined by the National Weather
Service

Public Service Comumission
of West Virginia
Charleston
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C = the District’s approved rate per thousand gallons of metered water usage
0.0006233 = a conversion factor to change inches of rain x square feet of surface

water to thousands of gallons of water

The utility shall not impose the surcharge unless and until the customer has been notified by certified
mail, return receipt requested, or by hand delivery, that it has been established by smoke testing, dye
testing or on-site inspection that rain or surface water is being introduced into the sanitary sewer
system at the customer’s location, and that the customer has not acted within thirty days from receipt
of such notice to divert the water from the sanitary sewer system.

Said surcharge shall be calculated and imposed for each month that said condition continues to exist.
Failure to pay the surcharge and/or correct the situation shall give rise to the possible termination of
water service in accordance with the rules of the Public Service Commission of West Virginia.

.w

——
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LUBECK PUBLIC SERVICE DISTRICT
BOND RESOLUTION

RESOLUTION AUTHORIZING THE ACQUISITION AND
CONSTRUCTION OF CERTAIN IMPROVEMENTS AND
EXTENSIONS TO THE EXISTING PUBLIC WATER
FACILITIES OF LUBECK PUBLIC SERVICE DISTRICT AN
THE FINANCING OF THE COST THEREOF, NOT
OTHERWISE PROVIDED, THROUGH THE ISSUANCE OF
NOT MORE THAN $600,000 IN AGGREGATE PRINCIPAL
AMOUNT OF WATER REVENUE BONDS, SERIES 2010 A
(BB and T) FOR SUCH PURPOSES AND PAYMENT OF THE
COST OF ISSUANCE OF THE BONDS; PROVIDING FOR
THE RIGHTS AND REMEDIES OF AND SECURITY FOR
THE REGISTERED OWNERS OF SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL
DOCUMENTS RELATING TO THE ISSUANCE OF SUCH
BONDS; AUTHORIZING THE SALE AND PROVIDING FOR
THE TERMS AND PROVISIONS OF SUCH BONDS; AND
ADOPTING OTHER PROVISIONS RELATED THERETO.

Be It Resolved by the Public Service Board of Lubeck Public Service District:

ARTICLE I
STATUTORY AUTHORITY, DEFINITIONS AND FINDINGS
Section 1.01. Authority of this Resolution. This Resolution is adopted

pursuant to the provisions of Chapter 16, Article 13A of the Code of West Virginia, 1931,
as amended (the “Act).

Section 1.02. Findings. It is hereby found, determined and declared as
follows:

A. Lubeck Public Service District (the “Issuer”), is a public service
district, public corporation and political subdivision of the State of West Virginia in
Wood County of said State.

B. The Issuer now owns and operates a public water system within
Wood County. However, it is deemed necessary and desirable for the health and welfare
of the inhabitants of the Issuer that there be acquired and constructed certain
improvements and extensions to the existing public water facilities of the Issuer,
consisting of the cleaning, repairing, sandblasting, painting, and other improvements for
the New England Ridge Water Storage Tank (a 200,000 gallon capacity elevated, column
supported type water storage tank) and the Homewood Road Water Storage Tank (a
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500,000 gallon capacity ground type water storage tank), together with the necessary
appertaining work and any other water supply, treatment, distribution or storage
improvements deemed necessary by the Issuer, together with all appurtenant facilities
(collectively, the “Project”), which constitute public service properties for the diversion,
development, pumping, impounding, treatment, storage, distribution or furnishing of
water to or for the public for industrial, public, private or other uses (the existing public
water facilities of the Issuer, the Project and any further improvements or extensions
thereto are herein called the “System”), in accordance with the plans and specifications
prepared by the Consulting Engineers, which plans and specifications have heretofore
been filed with the Issuer.

C. It is deemed necessary for the Issuer to issue its Water Revenue
Bonds, Series 2010 A (BB and T) (the “Bonds” or “Series 2010 A Bonds”), in an
aggregate principal amount of not more than $600,000, to permanently finance the costs
of acquisition and construction of the Project, and to pay the costs of issuance of the
Bonds and related costs.

D. The acquisition and construction of the System were financed or
refinanced with proceeds of certain obligations of the Issuer, which obligations are
designated and have lien positions with respect to the Bonds as follows:

Designation Lien Position
1. $3,139,013 Water Revenue Bonds, First Lien

Series 1990 A, dated April 2, 1990
(the “Series 1990 A Bonds™).

2. $535,000 Water Revenue Bonds, First Lien
Series 1997, dated March 27, 1997
(the “Series 1997 Bonds”).

3. $1,573,000 Water Revenue Bonds, First Lien
Series 2005 A, dated June 17, 2005
(the “Series 2005 A Bonds™).

4. $2,068,300 Water Revenue Bonds, First Lien
Series 2005 B, dated June 17, 2005
(the “Series 2005 B Bonds”).

5. $472,000 Water Revenue Bonds, First Lien
Series 2005 C, dated June 17, 2005
(the “Series 2005 C Bonds”™).

6. $146,487 Water Revenue Bonds, Second Lien

Series 1990 B, dated April 2, 1990
(the “Series 1990 B Bonds™).
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The Series 1990 A Bonds, the Series 1997 Bonds, the Series 2005 A Bonds,
the Series 2005 B Bonds and the Series 2005 C Bonds, are sometimes referred to
collectively as the “First Lien Bonds.” The First Lien Bonds and the Series 1990 B
Bonds are sometimes referred to collectively as the “Prior Bonds.”

E. The Issuer derives revenues from the System, and, except for the
pledges thereof to secure and pay the Prior Bonds, said revenues are not pledged or
encumbered in any manner.

F. The estimated revenues to be derived in each year after the
enactment of this Resolution from the operation of the System will be sufficient to pay all
Operating Expenses of the System, the principal of and interest on the Prior Bonds and
the Series 2010 A Bonds and all funds and accounts and other payments provided for in
this Resolution and the Prior Resolutions.

G. The Bonds and the Certificate of Authentication and Registration to
be endorsed thereon are to be in substantially the form set forth in Exhibit A attached
hereto and incorporated herein by reference with necessary and appropriate variations,
omissions and insertions as permitted or required by this Resolution or a Supplemental
Resolution or as deemed necessary by the Registrar or the Issuer.

H. All things necessary to make the Bonds, when authenticated by the
Registrar and issued as in this Resolution provided, the valid, binding and legal special
obligations of the Issuer according to the import thereof, and to validly pledge and assign
those funds pledged hereby to the payment of the principal of and interest on the Bonds,
will be timely done and duly performed.

I. The adoption of this Resolution, and the execution and issuance of
the Bonds, subject to the terms thereof, will not result in any breach of, nor constitute a
default under, any instrument to which the Issuer is a party or by which it may be bound
or affected.

J. Branch Banking and Trust Company has offered to purchase the
Bonds (the “Purchaser”). It is in the best interests of the Issuer that the Bonds be sold to
the Purchaser pursuant to the terms and provisions set forth herein and in the
Supplemental Resolution.

K. The Bonds shall have a lien on the Net Revenues on a parity with the
lien held by the registered owners of the First Lien Bonds and senior and prior to the lien
held by the registered owners of the Series 1990 B Bonds. No additional bonds shall be
issued by the Issuer with a lien on the Net Revenues of the System except in accordance
with Section 6.07 hereof and not until the Issuer obtains the consent from the registered
owners of the First Lien Bonds and the Series 1990 B Bonds.

L. The Issuer has complied with all requirements of West Virginia law
relating to the issuance of the Bonds, or will have so complied prior to the issuance of
any thereof, including, among other things, the obtaining of the approval of the issuance
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of the Bonds by the Public Service Commission of West Virginia by final order not
subject to appeal or rehearing.

M.  The Issuer will not permit, at any time, any of the proceeds of the
Bonds or any other funds of the Issuer to be used directly or indirectly in a manner which
would result in the exclusion of the Bonds from the treatment afforded by Section 103(a)
of the Code.

N. The Issuer and all subordinate entities of the Issuer reasonably
expect to issue $30,000,000 or less in tax exempt obligations during calendar year 2010.

Section 1.03. Resolution Constitutes Contract. In consideration of the
acceptance of the Bonds authorized to be issued hereunder by those who shall own the
same from time to time, this Resolution shall be deemed to be and shall constitute a
contract between the Issuer and such Registered Owners, and the covenants and
agreements herein set forth to be performed by the Issuer shall be for the equal benefit,
protection and security of the Registered Owners of any and all of such Bonds issued
hereunder, all of which shall be of equal rank and without preference, priority or
distinction between any one Bond and any other Bond by reason of priority of issuance or
otherwise, except as expressly provided therein and herein.

Section 1.04. Definitions. Except as provided below, terms used in this
Resolution have the meanings set forth in the Prior Resolutions, as supplemented by this
Resolution, unless the context expressly requires otherwise.

“Act” shall mean Chapter 16, Article 13A of the Code of West Virginia,
1931, as amended and in effect on the date of enactment of this Resolution.

“Authorized Officer” means the Chairperson of the Governing Body of the
Issuer or any other temporarily Acting Chairperson of the Issuer specifically designated
by resolution of the Governing Body of the Issuer.

“Bond Counsel” shall mean any law firm having a national reputation in the
field of municipal law whose opinions are generally accepted by purchasers of municipal
bonds, appointed by the Issuer, and shall initially mean Jackson Kelly PLLC, Charleston,
West Virginia.

“Bond Register” shall mean the books of the Issuer maintained by the
Registrar for the registration and transfer of the Bonds.

“Bond Resolution,” “Bond Legislation,” “Resolution” or “Local Act” shall
mean this Bond Resolution and all orders and resolutions supplemental or amendatory
hereto.

“Bond Year” shall mean the 12-month period beginning on the anniversary
of the Closing Date in each year and ending on the day prior to the anniversary date of

{C1740652.1}



the Closing Date in the following year except that the first Bond Year shall begin on the
Closing Date.

“Bondholder” or “Holder of the Bonds” or “Owner of the Bonds” or
“Registered Owner” or any similar term shall mean any person who shall be the
Registered Owner of any Outstanding Bond as hereinafter defined.

“Bonds” or “2010 A Bonds” shall mean the not more than $600,000 in
aggregate principal amount of Water Revenue Bonds, Series 2010 A (BB and T) of the
Issuer, authorized by this Resolution to be issued.

“Chairperson” shall mean the Chairperson of the Governing Body of the
Issuer or any temporary Acting Chairperson duly elected by the Governing Body.

“Closing Date” shall mean the date or dates upon which there is an
exchange of the Bonds for all or a portion of the proceeds of the Bonds from the
Purchaser.

“Code” shall mean the Internal Revenue Code of 1986, as amended, and the
Regulations.

“Commission” means the West Virginia Municipal Bond Commission or
any other agency of the State of West Virginia that succeeds to the functions of the
Commission.

“Construction Trust Fund” shall mean the Construction Trust Fund created
by Section 4.01C hereof.

“Consulting Engineers” shall mean Burgess & Niple Inc., Parkersburg,
West Virginia, or any engineer or firm of engineers, licensed by the State, which shall at
any time hereafter be retained by the Issuer as Consulting Engineers for the System in
accordance with Chapter 5G, Article 1 of the Code of West Virginia, 1931, as amended.

“Commitment Letter” shall mean the letter from the Purchaser setting forth
the terms and conditions for the purchase of the Bonds.

“Depository Bank” shall mean the bank, banks or credit union to be
designated as such in the Supplemental Resolution, and its successors and assigns.

“First Lien Bonds” shall mean those bonds described as such in Section
1.02D of this Resolution.

“Fiscal Year” shall mean each twelve month period beginning on July I and
ending on the succeeding June 30.
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“Governing Body” or “Board” shall mean the public service board of the
Issuer or any other governing body of the Issuer that succeeds to the functions of the
public service board as presently constituted.

“Gross Revenues” means the aggregate gross operating and non-operating
revenues of the System, as hereinafter defined, determined in accordance with generally
accepted accounting principles, after deduction of prompt payment discounts, if any, and
reasonable provision for uncollectible accounts; provided, that “Gross Revenues” does
not include any gains from the sale or other disposition of, or from any increase in the
value of, capital assets (including Qualified Investments, as hereinafter defined) or any
Tap Fees, as hereinafter defined.

“Independent Accountants” or “Independent Certified Public Accountants”
shall mean any firm of certified public accountants which shall be retained by the Issuer
as independent accountants for the System.

“Net Revenues” means the balance of the Gross Revenues, remaining after
deduction of Operating Expenses, as hereinafter defined.

“Nonpurpose Investment” means any Investment Property as defined in
Section 148(b) of the Code, that is not a purpose investment.

“Operating Expenses” means the reasonable, proper and necessary costs of
repair, maintenance and operation of the System, as hereinafter defined and includes,
without limiting the generality of the foregoing, administrative, engineering, legal,
auditing and insurance expenses, other than those capitalized as part of the Costs, fees
and expenses of the Purchaser, fiscal agents, the Depository Bank, Registrar and Paying
Agent, other than those capitalized as part of the Costs, payments to pension or retirement
funds, taxes and such other reasonable operating costs and expenses as should normally
and regularly be included under generally accepted accounting principles; provided, that
“Operating Expenses” does not include payments on account of the principal of or
redemption premium, if any, or interest on the Bonds, charges for depreciation, losses
from the sale or other disposition of, or from any decrease in the value of, capital assets,
amortization of debt discount or such miscellaneous deductions as are applicable to prior
accounting periods.

“Outstanding” when used with reference to Bonds, as of any particular
date, describes all such Bonds theretofore and thereupon being authenticated and
delivered, except (i) any such Bond canceled by the Registrar, at or prior to said date; (ii)
any such Bond for the payment of which moneys, equal to its principal amount, with
interest to the date of maturity of any such Bond, shall be in trust hereunder and set aside
for such payment (whether upon or prior to maturity); (iii) any such Bond deemed to
have been paid as provided in Section 7.01 hereof; and (iv) for purposes of consents or
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other action by a specified percentage of Bondholders, any such Bond registered to the
Issuer.

“Parity Bonds” shall mean the Parity Bonds issued under the provisions and
within the limitations prescribed by Section 6.07 hereof.

“Paying Agent” shall mean the bank or such other entity to be designated as
the Paying Agent for the Bonds in the Supplemental Resolution and its successors and
assigns.

“Prior Bonds” shall mean the First Lien Bonds and the Series 1990 B
Bonds of the Issuer.

“Prior Resolutions” shall mean the resolutions of the Issuer authorizing the
Prior Bonds.

“Private Business Use” shall mean use (directly or indirectly) in a trade or
business carried on by any person other than a governmental unit; provided that, use as a
member of the general public shall not be taken into account, all as determined by the
Code.

“PSC” shall mean the Public Service Commission of West Virginia.

“PSC Order” shall mean the orders of the PSC dated November 13, 2009
and December 3, 2009 in Case No. 08-2016-PSWD-42A approving the construction of
the Project and the rates of the Issuer.

“Purchase Price,” for the purpose of computation of the Yield of the
Bonds, has the same meaning as the term “issue price” in Sections 1273(b) and 1274 of
the Code, and, in general, means the price paid by the first buyer of the Bonds or the
acquisition cost of the first buyer. “Purchase Price,” for purposes of computing Yield of
Nonpurpose Investments, means the fair market value of the Nonpurpose Investments on
the date of use of Gross Proceeds of the Bonds for acquisition thereof, or if later, on the
date that Investment Property constituting a Nonpurpose Investment becomes a
Nonpurpose Investment of the Bonds.

“Purchaser” shall mean Branch Banking and Trust Company, Charleston,
West Virginia.

“Qualified Investments” shall mean and includes any of the following:
(a)  Government Obligations;
(b)  Government Obligations which have been stripped of their

unmatured interest coupons, interest coupons stripped from Government
Obligations, and receipts or certificates evidencing payments from
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Government Obligations or interest coupons stripped from Government
Obligations;

(c) Bonds, debentures, notes or other evidences of indebtedness
issued by any of the following agencies: Banks for Cooperatives; Federal
Intermediate Credit Banks; Federal Home Loan Bank System; Export-
Import Bank of the United States; Federal Land Banks; Government
National Mortgage Association; Tennessee Valley Authority; or
Washington Metropolitan Area Transit Authority;

(d) Any bond, debenture, note, participation certificate or other
similar obligations issued by the Federal National Mortgage Association to
the extent such obligation is guaranteed by the Government National
Mortgage Association or issued by any other federal agency and backed by
the full faith and credit of the United States of America;

() Time accounts (including accounts evidenced by time
certificates of deposit, time deposits or other similar banking arrangements)
which, to the extent not insured by the FDIC or Federal Savings and Loan
Insurance Corporation, shall be secured by a pledge of Government
Obligations, provided, that said Government Obligations pledged either
must mature as nearly as practicable coincident with the maturity of said
time accounts or must be replaced or increased so that the market value
thereof is always at least equal to the principal amount of said time
accounts;

(f)  Money market funds or similar funds whose only assets are
investments of the type described in paragraphs (a) through (e) above;

(g) Repurchase agreements, fully secured by investments of the
types described in paragraphs (a) through (e) above, with banks or national
banking associations which are members of the FDIC or with government
bond dealers recognized as primary dealers by the Federal Reserve Bank of
New York, provided, that said investments securing said repurchase
agreements either must mature as nearly as practicable coincident with the
maturity of said repurchase agreements or must be replaced or increased so
that the market value thereof is always at least equal to the principal amount
of said repurchase agreements, and provided further that the holder of such
repurchase agreements shall have a prior perfected security interest in the
collateral therefore; must have (or its agency must have) possession of such
collateral; and such collateral must be free of all claims by third parties;

(h) The West Virginia “consolidated fund” managed by the West
Virginia Board of Treasury Investments pursuant to Chapter 12, Article 6C
of the West Virginia Code of 1931, as amended; and



(1) Obligations of States or political subdivisions or agencies
thereof, the interest on which is exempt from federal income taxation, and
which are rated at least “A” by Moody’s Investors Service, Inc. or Standard
& Poor’s Corporation.

“Rebate Fund” shall mean the Rebate Fund created by Section 4.02 hereof.

“Registrar” shall mean the entity named as such in the Supplemental
Resolution.

“Regulations” shall mean the temporary and permanent regulations
promulgated under the Code.

“Renewal and Replacement Fund” shall mean the Renewal and
Replacement Fund created by the Prior Resolutions and continued by Section 4.04
hereof.

“Reserve Accounts” shall mean, collectively, the respective Reserve
Accounts created for the Prior Bonds and the Bonds.

“Reserve Requirement” means, collectively, the respective amounts
required to be on deposit in the Reserve Accounts.

“Resolution” or “Bond Resolution” shall mean this Bond Resolution and all
orders and resolutions supplemental hereto or amendatory hereof.

“Revenue Fund” shall mean the Revenue Fund created by the Prior
Resolutions and continued hereby.

“Secretary” shall mean the Secretary of the Issuer.

“Sinking Funds” shall mean, collectively, the respective Sinking Funds
created for the Prior Bonds and the Bonds.

“Series 1990 B Bonds” shall mean those bonds described as such in Section
1.02D of this Bond Resolution.

“Series 2010 A Bonds Sinking Fund” shall mean the Series 2010 A Bonds
Sinking Fund created by Section 4.04 hereof.

“Series 2010 A Bonds Reserve Account” means the Series 2010 A Bonds
Reserve Account created by Section 4.04 hereof.

“Series 2010 A Bonds Reserve Requirement” means, as of any date of
calculation, the maximum amount of principal and interest which will become due on the
Series 2010 A Bonds in the then current or any succeeding year.
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“State” shall mean the State of West Virginia.

“Supplemental Resolution” shall mean any resolution, ordinance or order
of the Issuer supplementing or amending this Resolution and, when preceded by the
article “the”, refers specifically to the supplemental resolutions authorizing the sale of the
Bonds; provided, that any matter intended by this Resolution to be included in the
Supplementai Resolution with respect to the Bonds and not so included may be included
in another Supplemental Resolution.

“Surplus Revenues” shall mean the Net Revenues not required by the Prior
Resolutions and this Resolution, as supplemented and amended, to be set aside and held
in, including but not limited to, any sinking funds, reserve accounts and depreciation
accounts.

“System” means the complete public service properties of the Issuer for the
diversion, development, pumping, impounding, treatment, storage, distribution or
furnishing of water to or for the public for industrial, public, private or other uses as
presently existing in its entirety or any integral part thereof, and shall include the Project
and any additions, improvements and extensions thereto hereafter constructed or acquired
for the System from any sources whatsoever.

“Tap Fees” means the fees, if any, paid by prospective customers of the
System in order to connect thereto.

Words importing singular number shall include the plural number in each
case and vice versa, and words importing persons shall include firms and corporations.
Words importing the masculine gender include all other genders.

Additional terms and phrases are defined in this Resolution as they are
used. Accounting terms not specifically defined herein shall be given meaning in
accordance with general accepted accounting principles.

The terms “herein”, “hereunder”, “hereby”, “hereto”, “hereof” and any
similar terms refer to this Resolution; and the term “hereafter” means after the date of the
enactment of this Resolution.

Articles, sections and subsections mentioned by number only are the
respective articles, sections and subsections of this Resolution so numbered.

ARTICLE II
AUTHORIZATION OF THE ACQUISITION AND CONSTRUCTION OF THE
PROJECT

Section 2.01. Authorization of Acquisition and Construction of the Project.
There is hereby authorized and ordered the acquisition and construction of the Project, at
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an estimated cost not to exceed $600,000, in accordance with the plans and specifications
which have been prepared by the Consulting Engineers, heretofore filed in the office of
the Governing Body. The proceeds of the Series 2010 A Bonds shall be applied as
provided in Article IV hereof. The Issuer has received bids and will enter into contracts
for the acquisition and construction of the Project, in an amount and otherwise
compatible with the financing plan submitted to the Purchaser.

The cost of the Project is estimated not to exceed $600,000, which will be
obtained from proceeds of the Series 2010 A Bonds.

ARTICLE III

AUTHORIZATION, TERMS, EXECUTION
AND REGISTRATION OF BONDS

Section 3.01. Authorization and Terms of Bonds. For the purposes of
capitalizing interest on the Bonds, funding the Reserve Account for the Bonds, paying
costs of issuance of the Bonds and related costs, or any or all of such purposes, as
determined by the Supplemental Resolution, there shall be and hereby are authorized to
be issued the Bonds of the Issuer. The Bonds shall be issued in one series as set forth in
the Supplemental Resolution, designated as “Water Revenue Bonds, Series 2010 A (BB
and T)”, in an aggregate principal amount of not more than $600,000. The Bonds shall
be issued in such principal amounts, shall have the series designation, shall be dated as of
the date of delivery thereof, shall bear interest at such rate or rates, not exceeding the then
legal maximum rate, and shall mature at such times and in such amounts as shall be set
forth in the Supplemental Resolution. The repayment of principal and interest, if any, on
the Bonds shall be as set forth in the Supplemental Resolution. The Bonds shall contain
such other terms, provisions, conditions and limitations, all as provided by this
Resolution and as the Governing Body of the Issuer shall prescribe by resolution (or by
supplemental or amendatory resolution of said Governing Body as said Governing Body
shall determine) adopted in connection with the sale of such Bonds.

The Bonds shall be payable as to principal at the office of the Paying Agent
in any coin or currency which, on the dates of payment of principal is legal tender for the
payment of public or private debts under the laws of the United States of America.
Interest on the Bonds shall be paid by check or draft mailed to the registered owner
thereof at the address as it appears on the books of the Bond Registrar.

Each series of Bonds shall be issued in fully registered form, in such
denominations and shall have such terms as set forth in the Supplemental Resolution. The
Bonds shall be exchangeable at the option and expense of the Registered Owner for
another fully registered Bond in aggregate principal amount equal to the amount of the
Bonds then Outstanding, with principal installments or maturities, as applicable,
corresponding to the dates of payment of principal installments of the Bonds.
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Section 3.02. Execution of Bonds. The Bonds shall be executed in the
name of the Issuer by the Chairperson and attested by the Secretary, and the seal of the
Issuer shall be affixed thereto or imprinted thereon. In case any one or more of the
officers who shall have signed or sealed any of the Bonds shall cease to be such officer of
the Issuer before the Bonds so signed and sealed have been sold and delivered, such
Bonds may nevertheless be sold and delivered as herein provided and may be issued as if
the person who signed or sealed such Bonds had not ceased to hold such office. Any
Bonds may be signed and sealed on behalf of the Issuer by such person as, at the actual
time of the execution of such Bonds, shall hold the proper office in the Issuer, although at
the date of such Bonds such person may not have held such office or may not have been
so authorized.

Section 3.03. Authentication and Registration. No Bond shall be valid or
obligatory for any purpose or entitled to any security or benefit under this Resolution
unless and until the Certificate of Authentication and Registration on such Bond,
substantially in the form set forth in Exhibit A, shall have been duly manually executed
by the Registrar. Any such executed Certificate of Authentication and Registration upon
any such Bond shall be conclusive evidence that such Bond has been authenticated,
registered and delivered under this Resolution. The Certificate of Authentication and
Registration on any Bond shall be deemed to have been executed by the Registrar if
manually signed by an authorized officer of the Registrar, but it shall not be necessary
that the same officer sign the Certificate of Authentication and Registration on all of the
Bonds issued hereunder.

Section 3.04. Negotiability, Transfer and Registration. Subject to the
provisions for transfer of registration set forth below, the Bonds shall be, and have all of
the qualities and incidents of negotiable instruments under the Uniform Commercial
Code of the State of West Virginia, and each successive Registered Owner, in accepting
any of said Bonds shall be conclusively deemed to have agreed that such Bonds shall be
and have all of the qualities and incidents of negotiable instruments under the Uniform
Commercial Code of the State of West Virginia, and each successive Registered Owner
shall further be conclusively deemed to have agreed that said Bonds shall be
incontestable in the hands of a bona fide owner for value.

So long as any of the Bonds remain Outstanding, the Issuer, through the
Registrar, shall keep and maintain books for the registration and transfer of the Bonds.

Bonds shall be transferable only upon the books of the Registrar, by the
Registered Owner thereof in person or by the Registered Owner’s attorney duly
authorized in writing, upon surrender thereto, together with a written instrument of
transfer satisfactory to the Registrar, duly executed by the Registered Owner or the
Registered Owner’s duly authorized attorney.

In all cases in which the privilege of exchanging Bonds or transferring
Bonds is exercised, Bonds shall be delivered in accordance with the provisions of this
Resolution. All Bonds surrendered in any such exchanges or transfers shall forthwith be
canceled by the Registrar. For every such exchange or transfer of Bonds, the Registrar
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may make a charge sufficient to reimburse it for any tax, fee or other governmental
charge required to be paid with respect to such exchange or transfer and the cost of
preparing each new Bond upon each exchange or transfer, and any other expenses of the
Registrar incurred in connection therewith, which sum or sums shall be paid by the
Issuer.

Section 3.05. Bonds Mutilated, Destroyed, Stolen or Lost. In case any
Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may, in its
discretion, issue and deliver a new Bond in exchange and substitution for such mutilated
Bond, upon surrender and cancellation of such mutilated Bond, or in lieu of and
substitution for the Bond destroyed, stolen or lost, and upon the Registered Owner’s
furnishing the Issuer proof of ownership thereof and satisfactory indemnity and
complying with such other reasonable regulations and conditions as the Issuer may
prescribe and paying such expenses as the Issuer may incur and the Registrar shall
authenticate the new Bond. All Bonds so surrendered shall be canceled by the Registrar
and held for the account of the Issuer. If such Bond shall have matured or be about to
mature, instead of issuing a substitute Bond, the Issuer may pay the same, upon being
indemnified as aforesaid, and, if such Bond be lost, stolen, or destroyed, without
surrender therefor.

Any such duplicate Bonds issued pursuant to this Section shall constitute
original, additional contractual obligations on the part of the Issuer, whether or not the
lost, stolen or destroyed Bonds be at any time found by anyone, and such duplicate Bonds
shall be entitled to equal and proportionate benefits and rights as to lien and source of
security for payment from the revenues pledged herein with all other Bonds issued
hereunder.

Section 3.06. Bonds not to be Indebtedness of the Issuer. The Bonds shall
not, in any event, be or constitute a corporate indebtedness of the Issuer within the
meaning of any statutory or constitutional limitations, but shall be payable solely from
the Net Revenues derived from the operation of the System as herein provided. No
Registered Owner of the Bonds shall ever have the right to compel the exercise of the
taxing power of the Issuer to pay the Bonds or any interest thereon.

Section 3.07. Bonds Secured by Pledge of Net Revenues. The payment of
the debt service of the Bonds shall be secured by a first lien on the Net Revenues derived
from the System on a parity with the First Lien Bonds and senior and prior to the Series
1990 B Bonds. Such Net Revenues in an amount sufficient to pay the principal of and
interest on and other payments for the Bonds and the Prior Bonds and to make the
payments into the sinking funds and the reserve accounts therein and in the Renewal and
Replacement Fund established herein or in the Prior Resolutions are hereby irrevocably
pledged to the payment of the principal of and any interest on the Bonds and the Prior
Bonds as the same become due.

Section 3.08. Form of Bonds. The text of the Bonds shall be substantially
as set forth in Exhibit A, with such omissions, insertions and variations as may be
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necessary and desirable and authorized or permitted by this Resolution or any subsequent
resolutions adopted or enacted prior to the issuance thereof.

Section 3.09. Sale of Bonds. The Bonds shall be sold to the Purchaser
pursuant to the terms and conditions of the Commitment Letter.

Section 3.10. Designation of Bonds as “Qualified Tax-Exempt
Obligations.” The Issuer hereby designates the Bonds as “qualified tax-exempt
obligations” for purposes of Section 265(b)(3)(B) of the Code and covenants that the
Bonds do no constitute private activity bonds as defined in Section 141 of the Code, and
that not more than $30,000,000 aggregate principal amount of obligations the interest on
which is excludable (under Section 103(a) of the Code) from gross income for federal
income tax purposes (excluding, however, obligations issued to currently refund any
obligation of the Issuer to the extent the amount of the refunding obligation does not
exceed the amount of the refunded obligation and private activity bonds, as defined in
Section 141 of the Code, other than qualified 501(c)(3) bonds as defined in Section 145
of the Code), including the Bonds, have been or shall be issued by the Issuer, including
all subordinate entities of the Issuer, during the calendar year 2010, all as determined in
accordance with the Code.

ARTICLE IV
APPLICATION OF BOND
PROCEEDS; FUNDS AND ACCOUNTS

Section 4.01. Application of Bond Proceeds. From the moneys received
from the sale of the Bonds, the following amounts shall be first deducted and deposited in
the order set forth below:

A. From the proceeds of the Bonds, there shall be deposited with the
Paying Agent in the Series 2010 A Bonds Sinking Fund, the amount, if any, set forth in
the Supplemental Resolution as capitalized interest for the Bonds.

B. Next, from the proceeds of the Bonds, there shall be deposited with
the Paying Agent in the Reserve Account, the amount, if any, set forth in the
Supplemental Resolution for funding of the Reserve Account.

C. There is hereby created and established with the Depository Bank a
special fund, designated the “Construction Trust Fund”. The remaining moneys derived
from the sale of the Bonds shall be deposited by the Issuer in the Construction Trust
Fund. Moneys in the Construction Trust Fund shall be used solely to pay the costs of
acquisition and construction of the Project and the costs of issuance of the Bonds. The
Construction Trust Fund shall be governed by the Project Fund Agreement to be entered
into between the Issuer and the Purchaser. All costs of issuance shall be paid within 60
days of the Closing Date.
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Section 4.02. Establishment of Funds and Accounts with Depository Bank.
The following special funds or accounts are hereby created with (or continued if
previously established by the Prior Resolutions) and shall be held by the Depository Bank
separate and apart from all other funds or accounts of the Depository Bank and the Issuer
and from each other:

(1)  Revenue Fund (established by the Prior Resolutions);

(2) Renewal and Replacement Fund (established by the Prior
Resolutions);

(3)  Construction Trust Fund (established by Section 4.01C above);
(4)  Series 2010 A Bonds Rebate Fund; and
(5)  Series 2010 A Bonds Sinking Fund.

Section 4.03. Establishment of Funds and Accounts with Commission.
The following special funds or accounts are hereby created with and shall be held by the
Commission separate and apart from all other funds or accounts of the Commission and
the Issuer and from each other:

(1)  Series 2010 A Bonds Reserve Account.

Section 4.04. Flow of Funds. The entire Gross Revenues derived from the
operation of the System shall be deposited upon receipt in the Revenue Fund. The
Revenue Fund shall constitute a trust fund for the purposes provided in this Bond
Resolution and shall be kept separate and distinct from all other funds of the Issuer and
the Depository Bank and used only for the purposes and in the manner herein provided.
All moneys in the Revenue Fund shall be disposed of only in the following manner and
order of priority:

(1)  The Issuer shall first, each month, pay from the Revenue Fund the
current Operating Expenses of the System.

(2)  The Issuer shall next, on the first day of each month, transfer from
the Revenue Fund and simultaneously remit (1) the amount necessary to pay the interest
on the First Lien Bonds as prescribed in the Prior Resolutions; and (i1) to the Paying
Agent, an amount equal to the amount of interest which will become due on the Bonds on
the next monthly interest payment date.

A (3)  The Issuer shall next, on the first day of each month, transfer from
the Revenue Fund and simultaneously remit (i) the amount necessary to pay the principal
on the First Lien Bonds as prescribed in the Prior Resolutions; and (ii) to the Paying
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Agent, an amount equal to the amount of principal which will mature and become due on
the Bonds on the next monthly principal payment date.

(4)  The Issuer shall next, on the first day of each month, transfer from
the Revenue Fund and simultaneously remit (i) the amount necessary to pay the required
Reserve Account payments for the First Lien Bonds as prescribed by the Prior
Resolutions; and (ii) to the Commission, if not fully funded upon issuance of the Bonds,
for deposit in the Series 2010 A Bonds Reserve Account, an amount equal to 1/120" of
the Series 2010 A Bonds Reserve Requirement; provided that, no further payments shall
be made into the Series 2010 A Bonds Reserve Account when there shall have been
deposited therein, and as long as there shall remain on deposit therein, an amount equal to
the Series 2010 A Bonds Reserve Requirement.

(5)  The Issuer shall next, on the first day of each month, transfer from
the Revenue Fund and remit the amount necessary to pay the principal on the Series 1990
B Bonds as prescribed in the Prior Resolutions.

(6)  The Issuer shall next, on the first day of each month, transfer from
the Revenue Fund and remit the amount necessary to pay the required Reserve Account
payment for the Series 1990 B Bonds as prescribed in the Prior Resolutions.

(7)  The Issuer shall next, on the first day of each month, transfer from
the Revenue Fund to the Renewal and Replacement Fund the amounts required by the
Prior Resolutions.

Moneys in the Series 2010 A Sinking Fund shall be used only for the
purposes of paying principal of and interest on the Bonds as the same shall become due.
Moneys in the Series 2010 A Bonds Reserve Account shall be used only for the purposes
of paying principal of and interest on the Bonds as the same shall become due, when
other moneys in the Series 2010 A Bonds Sinking Fund are insufficient therefor, and for
no other purpose.

All investment earnings on moneys in the Series 2010 A Bonds Reserve
Account shall be transferred, not less than once each year, to the Series 2010 A Bonds
Sinking Fund.

Any withdrawals from the Series 2010 A Bonds Reserve Account which
result in a reduction in the balance therein to below the applicable reserve requirement
shall be subsequently restored from the first Net Revenues available after all required
payments to the Series 2010 A Bonds Sinking Fund for payment of debt service on the
Bonds have been made in full.

Moneys in the Series 2010 A Bonds Sinking Fund and the Series 2010 A
Bonds Reserve Account shall be invested and reinvested by the Paying Agent and
Commission, respectively, in accordance with Section 4.05 hereof.
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If, on any monthly payment date, the revenues are insufficient to place the
required amount in any of the funds or accounts as provided herein and in the Prior
Resolutions, the deficiency shall be made up in subsequent payments, in addition to the
payments which would otherwise be required to be made into the funds and accounts on
subsequent payment dates.

Interest, principal or reserve payments, whether made for a deficiency or
otherwise, shall be made on a parity and pro rata, with respect to the First Lien Bonds and
the Bonds, in accordance with the respective principal amounts then Outstanding.

The Issuer shall on the first day of each month (if the first day is not a
business day, then the first business day of each month) deposit with the Paying Agent
the required interest and principal payments with respect to the Bonds and deposit with
the Commission, the required reserve account payments.

Except as provided above and in the Supplemental Resolution, all sinking
fund, reserve account, payments shall remain as governed by the Prior Resolutions and
Renewal and Replacement Fund.

The Gross Revenues of the System shall only be used for purposes of the
System.

Section 4.05. Investments. Any moneys held as a part of the funds and
accounts created by this Resolution, other than the Revenue Fund, shall be invested and
reinvested by the Commission, the Paying Agent, the Depository Bank or such other
bank, national banking association or credit union holding such fund or account, as the
case may be, at the direction of the Issuer in any Qualified Investments to the fullest
extent possible under applicable laws, this Resolution, the Prior Resolutions, the need for
such moneys for the purposes set forth herein and the specified restrictions and
provisions set forth in this Section 4.05.

Any investment shall be held in and at all times deemed a part of the fund
or account in which such moneys were originally held, and the interest accruing thereon
and any profit or loss realized from such investment shall be credited or charged to the
appropriate fund or account. The investments held for any fund or account shall be
valued at the lower of cost or then current market value, or at the redemption price
thereof if then redeemable at the option of the holder, including the value of accrued
interest and giving effect to the amortization of discount. The Commission, the Paying
Agent, the Depository Bank or such other bank, national banking association or credit
union, as the case may be, shall sell and reduce to cash a sufficient amount of such
investments whenever the cash balance in any fund or account is insufficient to make the
payments required from such fund or account, regardless of the loss of such liquidation.
The Paying Agent, the Depository Bank or such other bank, national banking association
or credit union may make any and all investments permitted by this section through its
own investment or trust department and shall not be responsible for any losses from such
investments, other than for its own negligence or willful misconduct.
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The Depository Bank shall keep complete and accurate records of all funds,
accounts and investments, and shall distribute to the Issuer, at least once each year (or
more often if reasonably requested by the Issuer), a summary of such funds, accounts and
investment earnings. The Issuer shall retain all such records and any additional records
with respect to such funds, accounts and investment earnings so long as any of the Bonds
are Outstanding and as long thereafter as necessary to comply with the Code and assure
the exclusion of interest on the Bonds from gross income for federal income tax

purposes.
ARTICLE V

DEFAULT AND REMEDIES

Section 5.01. Events of Default. Each of the following events shall
constitute an “Event of Default” with respect to the Bonds:

(1) If default occurs in the due and punctual payment of the principal
of or interest on the Bonds; or

(2) 1If default occurs in the Issuer’s observance of any of the
covenants, agreements or conditions on its part relating to the Bonds set forth in this
Resolution, any supplemental resolution or in the Bonds, and such default shall have
continued for a period of 30 days after the Issuer shall have been given written notice of
such default by the Paying Agent, the Depository Bank, the Registrar, the Paying Agent
or any other Paying Agent or a Registered Owner of a Bond; or

(3) If the Issuer files a petition seeking reorganization or
arrangement under the federal bankruptcy laws or any other applicable law of the
United States of America; or

(4) If default occurs with respect to the Prior Bonds or the Prior
Resolutions.

Section 5.02. Remedies. Upon the happening and continuance of any
Event of Default, any Registered Owner of a Bond may exercise any available remedy
and bring any appropriate action, suit or proceeding to enforce his or her rights and, in
particular, (1) bring suit for any unpaid principal or interest then due, (ii) by mandamus or
other appropriate proceeding enforce all rights of such Registered Owners including the
right to require the Issuer to perform its duties under the Act and the Resolution relating
thereto, including but not limited to the making and collection of sufficient rates or
charges for services rendered by the System, (iii) bring suit upon the Bonds; (iv) by
action at law or bill in equity require the Issuer to account as if it were the trustee of an
express trust for the Registered Owners of the Bonds, and (v) by action or bill in equity
enjoin any acts in violation of the Bond Legislation with respect to the Bonds, or the
rights of such Registered Owners; provided that, all rights and remedies of the Holders of
the Bonds shall be on parity with those of the Registered Owners of the First Lien Bonds
and senior and prior to the Registered Owners of the Series 1990 B Bonds.
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Section 5.03. Appointment of Receiver. Any Registered Owner of a Bond
may, by proper legal action, compel the performance of the duties of the Issuer under the
Ordinance and the Act, including, the making and collection of sufficient rates and
charges for services rendered by the System and segregation of the revenues therefrom
and the application thereof. If there be any Event of Default with respect to the Bonds,
any Registered Owner of a Bond shall, in addition to all other remedies or rights, have the
right by appropriate legal proceedings to obtain the appointment of a receiver to
administer the System or to complete the acquisition and construction of the Project on
behalf of the Issuer, with the power to charge rates, rentals, fees and other charges
sufficient to provide for the payment of Operating Expenses of the System, the payment
of the Bonds and interest and the deposits into the funds and accounts hereby established,
and to apply such rates, rentals, fees, charges or other revenues in conformity with the
provisions of this Resolution and the Act.

The receiver so appointed shall forthwith, directly or by his or her or its
agents and attorneys, enter into and upon and take possession of all facilities of the
System and shall hold, operate and maintain, manage and control such facilities, and each
and every part thereof, and in the name of the Issuer exercise all the rights and powers of
the Issuer with respect to said facilities as the Issuer itself might exercise.

Whenever all that is due upon the Bonds and interest thereon and under any
covenants of this Resolution for reserve, sinking or other funds and upon any other
obligations and interest thereon having a charge, lien or encumbrance upon the revenues
of the System shall have been paid and made good, and all defaults under the provisions
of this Resolution shall have been cured and made good, possession of the System shall
be surrendered to the Issuer upon the entry of an order of the court to that effect. Upon
any subsequent default, any Registered Owner of any Bonds shall have the same right to
secure the further appointment of a receiver upon any such subsequent default.

Such receiver, in the performance of the powers hereinabove conferred
upon him or her or it, shall be under the direction and supervision of the court making
such appointment, shall at all times be subject to the orders and decrees of such court and
may be removed thereby, and a successor receiver may be appointed in the discretion of
such court. Nothing herein contained shall limit or restrict the jurisdiction of such court
to enter such other and further orders and decrees as such court may deem necessary or
appropriate for the exercise by the receiver of any function not specifically set forth
herein.

Any receiver appointed as provided herein shall hold and operate the
System in the name of the Issuer and for the joint protection and benefit of the Issuer and
Registered Owners of the Bonds. Such receiver shall have no power to sell, assign,
mortgage or otherwise dispose of any assets of any kind or character belonging or
pertaining to the System, but the authority of such receiver shall be limited to the
completion of the Project and the possession, operation and maintenance of the System
for the sole purpose of the protection of both the Issuer and Registered Owners of such
Bonds and the curing and making good of any Event of Default with respect thereto
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under the provisions of this Resolution, and the title to and ownership of the System shall
remain in the Issuer, and no court shall have any jurisdiction to enter any order or decree
permitting or requiring such receiver to sell, assign, mortgage or otherwise dispose of any
assets of the System.

ARTICLE VI

ADDITIONAL COVENANTS OF THE ISSUER

All the covenants, agreements and provisions of the Prior Resolutions shall
remain in full force and effect as long as the Prior Bonds are outstanding and shall apply
to the Bonds as if fully set out herein. The following covenants are supplemental and in
addition to the covenants set forth in the Prior Resolutions.

Section 6.01. General Covenants of the Issuer. All the covenants,
agreements and provisions of this Bond Legislation shall be and constitute valid and
legally binding covenants of the Issuer and shall be enforceable in any court of competent
jurisdiction by any Registered Owner of the Bonds. In addition to the other covenants,
agreements and provisions of this Bond Legislation, the Issuer hereby covenants and
agrees with the Registered Owner of the Bonds as hereinafter provided in this Article VI.
All such covenants, agreements and provisions shall be irrevocable, except as provided
herein, as long as any of the Bonds or the interest, if any, thereon is Outstanding and
unpaid.

Section 6.02. Bonds not to be Indebtedness of the Issuer. The Bonds shall
not be nor constitute an indebtedness of the Issuer within the meaning of any
constitutional, statutory or charter limitation of indebtedness, but shall be payable solely
from the funds pledged for such payment by this Bond Legislation. No Registered
Owner of the Bonds shall ever have the right to compel the exercise of the taxing power
of the Issuer to pay the Bonds or the interest, if any, thereon.

Section 6.03. Bonds Secured by Pledge of Net Revenues: Lien Position
with respect to Prior Bonds. The payment of the debt service of the Bonds shall be
secured by a first lien on the Net Revenues derived from the System on a parity with the
First Lien Bonds and senior and prior to the lien of the Series 1990 B Bonds. Such Net
Revenues in an amount sufficient to pay the principal of and interest on and other
payments for the Bonds and the Prior Bonds and to make the payments into the sinking
funds and the reserve accounts therein and in the Renewal and Replacement Fund
established herein or in the Prior Resolutions are hereby irrevocably pledged to the
payment of the principal of and any interest on the Bonds and the Prior Bonds as the
same become due.

Section 6.04. Rates and Charges. The Issuer has obtained any and all
approvals of rates and charges required by State law and has taken any other action
required to establish and impose such rates and charges, with all requisite appeal periods
having expired without successful appeal. The initial schedule of rates and charges for
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the services and facilities of the System shall be as set forth and approved by the PSC
Order and such rates are hereby approved.

So long as the Bonds are outstanding, the Issuer covenants and agrees to fix
and collect rates, fees and other charges for the use of the System and to take all such
actions necessary to provide funds sufficient to produce the required sums set forth in the
Bond Legislation. In the event the schedule of rates and charges initially established for
the System in connection with the Bonds shall prove to be insufficient to produce the
required sums set forth in this Bond Legislation, the Issuer hereby covenants and agrees
that it will, to the extent or in the manner authorized by law, immediately adjust and
increase such schedule of rates, fees and charges and take all such actions necessary to
provide funds sufficient to produce the required sums set forth in this Bond Legislation.

Section 6.05. Sale of the System. So long as the Prior Bonds are
outstanding, the [ssuer shall not sell, mortgage, lease or otherwise dispose of or encumber
the System, or any part thereof, except as provided in the Prior Resolutions.
Additionally, so long as the Bonds are outstanding and except as otherwise required by
law or with the written consent of the Purchaser, the System may not be sold, mortgaged,
leased or otherwise disposed of, except as a whole, or substantially as a whole, and only
if the net proceeds to be realized shall be sufficient to fully pay all the Bonds Outstanding
in accordance with Article VII hereof. A portion of proceeds from any such sale,
mortgage, lease or other disposition of the System that is sufficient to pay the entire
outstanding principal and interest on the Bonds shall, with respect to the Bonds,
immediately be remitted to the Paying Agent for deposit in the Series 2010 A Bonds
Sinking Fund and the Issuer shall direct the Paying Agent to apply such proceeds to the
payment of principal of and interest, if any, on the Bonds. Any balance remaining after
the payment of the Bonds and the interest, if any, thereon shall be remitted to the Issuer
by the Paying Agent.

The foregoing provision notwithstanding, the Issuer shall have and hereby
reserves the right to sell, lease or otherwise dispose of any of the property comprising a
part of the System hereinafter determined in the manner provided herein to be no longer
necessary, useful or profitable in the operation thereof. Prior to any such sale, lease or
other disposition of such property, if the amount to be received therefor, together with all
other amounts received during the same Fiscal Year for such sales, leases or other
dispositions of such properties, is not in excess of $10,000, the Issuer shall, by resolution
duly adopted, determine that such property comprising a part of the System is no longer
necessary, useful or profitable in the operation thereof and may then provide for the sale
of such property. The proceeds of any such sale shall be deposited in the Renewal and
Replacement Fund. If the amount to be received from such sale, lease or other
disposition of said property, together with all other amounts received during the same
Fiscal Year for such sales, leases or other dispositions of such properties, shall be in
excess of $10,000 but not in excess of $50,000, the Issuer shall first, determine, upon
consultation with the Consulting Engineers, that such property comprising a part of the
System is no longer necessary, useful or profitable in the operation thereof and may then,
if it be so advised, by resolution duly adopted, authorize such sale, lease or other
disposition of such property in accordance with the laws of the State. The proceeds
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derived from any such sale, lease or other disposition of such property, aggregating
during such Fiscal Year in excess of $10,000 and not in excess of $50,000, shall, with the
written consent of the Purchaser, be deposited in the Renewal and Replacement Fund.
Such payment of such proceeds into the Renewal and Replacement Fund shall not reduce
the amounts required to be paid into said funds by other provisions of this Bond
Legislation. '

No sale, lease or other disposition of the properties of the System shall be
made by the Issuer if the proceeds to be derived therefrom, together with all other
amounts received during the same Fiscal Year for such sales, leases or other dispositions
of such properties, shall be in excess of $50,000 and insufficient to pay all Bonds then
Outstanding, without the prior approval and consent in writing of the Registered Owners
of the Bonds then Outstanding. The Issuer shall prepare the form of such approval and
consent for execution by the then Registered Owners of the Bonds for the disposition of
the proceeds of the sale, lease or other disposition of such properties of the System.

Section 6.06. Issuance of Other Obligations Payable Out of Revenues and
General Covenant Against Encumbrances. Except as provided for in Section 6.07 hereof,
the Issuer shall not issue any other obligations whatsoever payable from the revenues of
the System which rank prior to, or equally, as to lien on and source of and security for
payment from such revenues with the Bonds. All obligations issued by the Issuer after
the issuance of the Bonds and payable from the revenues of the System, except such
additional parity Bonds, shall contain an express statement that such obligations are
junior and subordinate, as to lien on and source of and security for payment from such
revenues and in all other respects, to the Bonds; provided, that no such subordinate
obligations shall be issued unless all payments required to be made into all funds and
accounts established by this Bond Legislation have been made and are current at the time
of the issuance of such subordinate obligations.

Except as provided above, the Issuer shall not create, or cause or permit to
be created, any debt, lien, pledge, assignment, encumbrance or any other charge having
priority over or being on a parity with the lien of the Bonds, and the interest, if any,
thereon, upon any of the income and revenues of the System pledged for payment of the
Bonds and the interest thereon in this Bond Legislation, or upon the System or any part
thereof.

The Issuer shall give the Purchaser prior written notice of its issuance of
any other obligations to be used for the System, payable from the revenues of the System
or from any grants for the Project, or any other obligations related to the Project or the
System.

Section 6.07. Parity Bonds. So long as the Prior Bonds are outstanding, the
limitations on the issuance of parity obligations set forth in the Prior Resolutions shall be
applicable.

All Parity Bonds issued hereunder shall be on a parity in all respects with
the Bonds.
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No such Parity Bonds shall be issued except for the purpose of financing
the costs of design, acquisition or construction of additions, extensions, improvements or
betterments to the System or refunding any Bonds or Prior Bonds outstanding, or both
such purposes.

No Parity Bonds shall be issued at any time, however, unless there has been
procured and filed with the Secretary a written statement by the Independent Certified
Public Accountants, reciting the conclusion that the Net Revenues actually derived,
subject to the adjustments hereinafter provided for, from the System during any 12
consecutive months, within the 18 months immediately preceding the date of the actual
issuance of such Parity Bonds, plus the estimated average increased annual Net Revenues
to be received in each of the 3 succeeding years after the issuance of such Parity Bonds, if
any, shall not be less than 115% of the largest aggregate amount that will mature and
become due in any succeeding Fiscal Year for principal of and interest, if any, on the
following:

(1)  The Bonds and Prior Bonds then Outstanding;

(2)  Any Parity Bonds theretofore issued pursuant to the provisions
contained
in this Resolution then Outstanding; and

(3)  The Parity Bonds then proposed to be issued.

The “estimated average increased annual Net Revenues to be received in
each of the 3 succeeding years,” as that term is used in the computation provided in the
above paragraph, shall refer only to the increased Net Revenues estimated to be derived
from (a) the improvements to be financed by such Parity Bonds and (b) any increase in
rates adopted by the Issuer and approved by the PSC, the period for appeal of which has
expired prior to the date of delivery of such Parity Bonds, and shall not exceed the
amount to be stated in a certificate of the Independent Certified Public Accountants,
which shall be filed in the office of the Secretary prior to the issuance of such Parity
Bonds.

The Net Revenues actually derived from the System during the 12-
consecutive-month period hereinabove referred to may be adjusted by adding to such Net
Revenues such additional Net Revenues which would have been received, in the opinion
of the Independent Certified Public Accountants, on account of increased rates, rentals,
fees and charges for the System adopted by the Issuer, the period for appeal of which has
expired prior to issuance of such Parity Bonds.

All covenants and other provisions of this Bond Legislation (except as to
details of such Parity Bonds inconsistent herewith) shall be for the equal benefit,
protection and security of the Registered Owners of the Bonds, the Prior Bonds and the
Registered Owners of any Parity Bonds subsequently issued from time to time within the
limitations of and in compliance with this section and the Prior Resolutions. All such
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Bonds, First Lien Bonds and Parity Bonds, regardless of the time or times of their
issuance, shall rank equally with respect to their lien on the Net Revenues of the System,
and their source of and security for payment from the Net Revenues, without preference
of any Bond over any other, and the Bonds, First Lien Bonds and Parity Bonds shall be
prior and senior to the Series 1990 B Bonds. The Issuer shall comply fully with all the
increased payments into the various funds and accounts created in this Bond Legislation
required for and on account of such Parity Bonds, in addition to the payments required
for Bonds theretofore issued pursuant to this Bond Legislation.

Parity Bonds shall not be deemed to include bonds, notes, certificates or
other obligations subsequently issued, the lien of which on the revenues of the System is
subject to the prior and superior lien of the Bonds on such revenues. The Issuer shall not
issue any obligations whatsoever payable from revenues of the System, or any part
thereof, which rank prior to or, except in the manner and under the conditions provided in
this section, equally, as to lien on and source of and security for payment from such
revenues, with the Bonds.

No Parity Bonds shall be issued at any time, however, unless all of the
payments into the respective funds and accounts provided for in this Bond Legislation
and the Prior Resolutions with respect to the Bonds and Prior Bonds then Outstanding,
and any other payments provided for in this Bond Legislation and the Prior Resolutions,
shall have been made in full as required to the date of delivery of the Parity Bonds, and
the Issuer then be in full compliance with all the covenants, agreements and terms of this
Bond Legislation and the Prior Resolutions and every ordinance supplemental thereto, or
shall have fully corrected any delinquency or deficiency in such payments and
compliance.

Section 6.08. Books: Records and Audit. The Issuer will keep books and
records of the System, which shall be separate and apart from all other books, records and
accounts of the Issuer, in which complete and correct entries shall be made of all
transactions relating to the System, and any Registered Owner of the Bonds issued
pursuant to this Bond Legislation shall have the right at all reasonable times to inspect the
System and all parts thereof and all records, accounts and data of the Issuer relating
thereto.

The accounting system for the System shall follow current generally
accepted accounting principles and safeguards to the extent allowed and as prescribed by
the PSC. Separate control accounting records shall be maintained by the Issuer.
Subsidiary records as may be required shall be kept in the manner and on the forms,
books and other bookkeeping records as prescribed by the Governing Body. The
Governing Body shall prescribe and institute the manner by which subsidiary records of
the accounting system which may be installed remote from the direct supervision of the
Governing Body shall be reported to such agent of the Issuer as the Governing Body shall
direct.

The Issuer shall mail in each year to all Registered Owners of the Bonds an
annual report containing the following:
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(A) A statement of Gross Revenues, Operating Expenses, Net Revenues
and Surplus Revenues derived from and relating to the System.

(B) A balance sheet statement showing all deposits in all the funds
and accounts provided for in this Bond Legislation and the status of all said funds and
accounts.

. (C) The amount of any Bonds, Prior Bonds, notes or other obligations
outstanding.

The Issuer shall also, at least once a year, cause the books, records and
accounts of the System to be audited by Independent Certified Public Accountants (and
to the extent legally required in compliance with the applicable OMB Circular, or any
successor thereto, and the Single Audit Act, or any successor thereto), and shall mail and
make available generally, the report of the Independent Certified Public Accountants, or a
summary thereof, to any Registered Owner of the Bonds. Such audit report submitted to
the Purchaser shall include a statement that notes whether the results of tests disclosed
instances of noncompliance that are required to be reported under government auditing
standards and, if they are, describes the instances of noncompliance and the audited
financial statements shall include a statement that notes whether the revenues of the
System are adequate to meet the Issuer’s Operating Expenses and debt service, reserve
and coverage requirements.

Section 6.09. Rates. Prior to the issuance of the Bonds, equitable rates or
charges for the use of and service rendered by the System have been established all in the
manner and form required by law, and copies of the rates and charges so established will
be continuously on file with the Secretary, which copies will be open to inspection by all
interested parties. The schedule of rates and charges shall at all times be adequate to
produce Gross Revenues from the System sufficient to pay Operating Expenses and to
make the prescribed payments into the funds created hereunder and meet the
requirements of the Prior Resolutions.

In order to assure full and continuous performance of this covenant, with a
margin for contingencies and temporary unanticipated reduction in income and revenues,
the Issuer hereby covenants and agrees that the schedule of rates or charges from time to
time in effect shall be sufficient, together with other revenues of the System (i) to provide
for all Operating Expenses of the System and (ii) to leave a balance each year equal to at
least 115% of the maximum amount required in any year for payment of principal of and
interest, if any, on the Series 2010 A Bonds and all other obligations secured by a lien on
or payable from such revenues on a parity with the Series 2010 A Bonds, including the
First Lien Bonds; provided that, in the event that amounts equal to or in excess of the
reserve requirements are on deposit in the respective Series 2010 A Bonds Reserve
Accounts and any reserve accounts for obligations on a parity with the Series 2010 A
Bonds, including the First Lien Bonds, are funded at least at the requirement therefor,
such balance each year need only equal at least 110% of the maximum amount required
in any year for payment of principal of and interest, if any, on the Series 2010 A Bonds
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and all other obligations secured by a lien on or payable from such revenues on a parity
with the Series 2010 A Bonds, including the First Lien Bonds.

The Issuer hereby covenants to file with the Public Service Commission of
West Virginia to increase the rates and charges for the services and facilities of the
System within 60 days following a determination of the Issuer that less than the
above-required coverage exists or in the event that the annual audit report shows less than
the above-required coverage, such increase to provide rates and charges sufficient to
produce such required coverage.

Section 6.10. Operating Budget. The Issuer shall annually, at least 30 days
preceding the beginning of each Fiscal Year, prepare and adopt by resolution a detailed,
balanced budget of the estimated revenues and expenditures for operation and
maintenance of the System during the succeeding Fiscal Year and shall submit a copy of
such budget to the Purchaser within 30 days of adoption thereof. No expenditures for the
operation and maintenance of the System shall be made in any Fiscal Year in excess of
the amounts provided therefor in such budget without a written finding and
recommendation by a professional engineer, which finding and recommendation shall
state in detail the purpose of and necessity for such increased expenditures for the
operation and maintenance of the System, and no such increased expenditures shall be
made until the Issuer shall have approved such finding and recommendation by a
resolution duly adopted. No increased expenditures in excess of 10% of the amount of
such budget shall be made except upon the further certificate by a professional engineer
that such increased expenditures are necessary for the continued operation of the System.
The Issuer shall mail copies of such annual budget and all resolutions authorizing
increased expenditures for operation and maintenance to the Registered Owner of the
Bonds, within 30 days of adoption thereof, and shall make available such budgets and all .
resolutions authorizing increased expenditures for operation and maintenance of the
System at all reasonable times to any Registered Owner of the Bonds, or anyone acting
for and on behalf of such Registered Owner.

Section 6.11. Insurance and Bonds. A. The Issuer hereby covenants and
agrees that it will, as an expense of construction, operation and maintenance of the
System, procure, carry and maintain, so long as the Bonds remain outstanding, insurance
with a reputable insurance carrier or carriers covering the following risks and in the
following amounts:

(i) Fire, Lightning, Vandalism, Malicious Mischief
and Extended Coverage Insurance, to be procured
immediately upon any portion of the System now in use, on
all above-ground structures of the System and mechanical and
electrical equipment in place or stored on the site in an
amount equal to the full insurable value thereof. In the event
of any damage to or destruction of any portion of the System,
the Issuer will promptly arrange for the application of the
insurance proceeds for the repair or reconstruction of such
damaged or destroyed portion. The Issuer will itself, or will

{C1740652.1}

26



{C1740652.1}

require each contractor and subcontractor to, obtain and
maintain builder’s risk insurance to protect the interests of the
Issuer during construction of the Project in the full insurable
value thereof.

(i)  Public Liability Insurance, with limits of not
less than $500,000 for one or more persons injured or killed
in one accident to protect the Issuer from claims for bodily
injury and/or death, and not less than $200,000 to protect the
Issuer from claims for damage to property of others which
may arise from the operation of the System, such insurance to
be procured not later than the date of delivery of the Bonds.

(1)  Vehicular Public Liability Insurance, in the
event the Issuer owns or operates any vehicle in the operation
of the System, or in the event that any vehicle not owned by
the Issuer is operated at any time or times for the benefit of
the Issuer, with limits of not less than $500,000 for one or
more persons injured or killed in one accident to protect the
Issuer from claims for bodily injury and/or death, and not less
than $200,000 to protect the Issuer from claims for damage to
property of others which may arise from such operation of
vehicles, such insurance to be procured prior to acquisition or
commencement of operation of any such vehicle for the
Issuer.

(iv) Workers’ Compensation Coverage for All
Employees of the District Eligible Therefor and Performance
and Payment Bonds, such bonds to be in the amounts of
100% of the construction contract, will be required of each
prime contractor, and such payment bonds have been or will
be filed with the Clerk of the County Commission of said
County prior to commencement of any construction in
compliance with West Virginia Code Section 38-2-39.
Workers’ compensation coverage shall be maintained as
required by the laws of the State of West Virginia.

(v)  Flood Insurance to be procured, to the extent
available at reasonable cost to the Issuer.

(vi) Fidelity Bonds will be provided as to every
member of the Governing Body and as to every officer and
employee thereof having custody of the Revenue Fund or of
any revenues or other funds of the Issuer in an amount at least
equal to the total funds in the custody of any such person at
any one time, and initially in the amount of $50,000, upon the
treasurer.
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(vii) Provided, however, notwithstanding the
foregoing provisions of this Section, so long as the Bonds are
outstanding, the Issuer will carry insurance and bonds or
cause insurance and bonds to be carried for the protection of
the Issuer.

B. All insurance proceeds awarded to the Issuer that are not applied to
the repair or replacement of the subject property damaged or destroyed, shall be applied
by the Issuer to prepayment of the Bonds, unless otherwise consented to in writing by the
Bondholder.

Section 6.12. Maintenance of System. The Issuer covenants that it will
continuously operate, in an economical and efficient manner, and maintain the System as
a revenue-producing utility as herein provided as long as the Bonds are outstanding.

Section 6.13. _Compliance With Law. The Issuer hereby covenants and
agrees to perform, satisfy and comply with all terms, conditions and requirements of all
applicable laws, rules and regulations issued by the State, federal or local bodies in regard
to the operation, maintenance and use of the System.

Section 6.14. Tap Fees. All tap fees shall be deposited into a construction
fund provided that if a construction project is not under way then the tap fees shall be
deposited into the Revenue Fund.

Section 6.15. Tax Covenants. The Issuer hereby further covenants and
agrees as follows:

A. PUBLIC PURPOSE BONDS. The Issuer shall use the Bond
proceeds solely for the costs of acquisition and construction of the Project and costs of
issuance and as otherwise set forth herein.

B. PRIVATE ACTIVITY BOND COVENANT. The Issuer shall not
permit at any time or times any of the proceeds of the Bonds or any other funds of the
Issuer to be used directly or indirectly in a manner which would result in the exclusion of
the Bonds from the treatment afforded by Section 103(a) of the Code by reason of the
classification of the Bonds as “private activity bonds” within the meaning of the Code.
The Issuer will take all actions necessary to comply with the Code in order to assure the
tax-exempt status of the Bonds.

C. PRIVATE LOAN LIMITATION. The Issuer shall assure that not in
excess of the lesser of 5% of the proceeds of the Bonds or $5,000,000 are used, directly
or indirectly, to make or finance a loan (other than loans constituting Nonpurpose
Investments) to persons other than state or local government units.

D. FEDERAL GUARANTEE PROHIBITION. The Issuer shall not
take any action or permit or suffer any action to be taken if the result of the same would
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be to cause the Bonds to be “federally guaranteed” within the meaning of Section 149(b)
of the Code.

E. INFORMATION RETURN. The Issuer shall file all statements,
instruments and returns necessary to assure the tax-exempt status of the Bonds, and the

interest thereon, including, without 11m1tat10n the information return required under
Section 149(e) of the Code.

F. FURTHER ACTIONS. The Issuer shall take any and all actions that
may be required of it so that the interest on the Bonds will be and remain excludable from
gross income for federal income tax purposes, and will not take any actions, or fail to
take any actions (including those deemed necessary by the Purchaser) which would
adversely affect such exclusion.

G. QUALIFIED TAX-EXEMPT OBLIGATION STATUS. The Issuer
does not reasonably expect to issue more than $30,000,000 of tax-exempt obligations
during the calendar year 2010 (excluding, however, private activity bonds, as defined in
Section 141 of the Code, other than qualified Section 501(c)(3) bonds, as defined in
Section 145 of the Code, and certain refunding bonds, as described in Section
265(b)(3)(D)(i1) of the Code), and the Issuer has designated the Bonds as “qualified tax-
exempt obligations,” as defined in Section 265(b)(3)(B) of the Code.

Section 6.16. Reserved.

Section 6.17. Arbitrage. The Issuer covenants that (i) it will not take, or
permit or suffer to be taken, any action with respect to the proceeds of the Bonds which
would cause the Bonds to be “arbitrage bonds” within the meaning of Section 148 of the
Code, and (i1) it will take all actions that may be required of it (including, without implied
limitation, the timely filing of a federal information return with respect to the Bonds) so
that the interest on the Bonds will be and remain excluded from gross income for federal
income tax purposes, and will not take any actions which would adversely affect such
exclusion.

Section 6.18. Tax Certificate and Rebate. The Issuer shall deliver a
certificate of arbitrage, a tax certificate or other similar certificate to be prepared by
nationally recognized bond counsel or tax counsel relating to payment of arbitrage rebate
and other tax matters as a condition to issuance of the Bonds. In addition, the Issuer
covenants to comply with all Regulations from time to time in effect and applicable to the
Bonds as may be necessary in order to maintain the exclusion from gross income for
federal income tax purposes of interest on the Bonds and fully comply with
Section 148(f) of the Code, and covenants to take such actions, and refrain from taking
such actions, as may be necessary to fully comply with such Section 148(f) of the Code
and such Regulations, regardless of whether such actions may be contrary to any of the
provisions of the Resolution.

If it is determined that the Issuer does not qualify for an exception to
Section 148 of the Code or the Issuer is otherwise subject to rebate in connection with the
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Bonds, the Issuer shall calculate, annually, the rebatable arbitrage, determined in
accordance with Section 148(f) of the Code. Upon completion of each such annual
calculation, unless otherwise agreed by the Purchaser, the Issuer shall deposit, or cause to
be deposited, with the Depository Bank in a separate fund designated the Rebate Fund,
such sums as are necessary to cause the aggregate amount on deposit in the Rebate Fund
to equal the sum determined to be subject to rebate to the United States, which,
notwithstanding anything herein to the contrary, shall be paid from investment earnings
on the underlying fund or account established hereunder and on which such rebatable
arbitrage was earned or from other lawfully available sources. Notwithstanding anything
herein to the contrary, the Rebate Fund shall be held free and clear of any lien or pledge
hereunder, if any, and used only for payment of rebatable arbitrage to the United States.
The Issuer shall pay, or cause to be paid, to the United States, from the Rebate Fund, the
rebatable arbitrage in accordance with Section 148(f) of the Code and such Regulations.
In the event that there are any amounts remaining in the Rebate Fund following all such
payments required by the preceding sentence, the Depository Bank shall pay said
amounts to the Issuer to be used for any lawful purpose of the System. The Issuer shall
remit payments to the United States in the time and at the address prescribed by the
Regulations as the same may be from time to time in effect with such reports and
statements as may be prescribed by such Regulations. In the event that, for any reason,
amounts in the Rebate Fund are insufficient to make the payments to the United States
which are required, the Issuer shall assure that such payments are made by the Issuer to
the United States, on a timely basis, from any funds lawfully available therefor. In
addition, the Issuer shall cooperate with the Purchaser in preparing rebate calculations
and in all other respects in connection with rebates and hereby consents to the
performance of all matters in connection with such rebates by the Purchaser at the
expense of the Issuer. The Issuer may provide for the employment of independent
attorneys, accountants or consultants compensated on such reasonable basis as the Issuer
may deem appropriate in order to assure compliance with this Section 6.18. The Issuer
shall keep and retain, or cause to be kept and retained, records of the determinations
made pursuant to this Section 6.18 in accordance with the requirements of Section 148(f)
of the Code. In the event the Issuer fails to make such rebates as required, the Issuer shall
pay the required rebate amount and all interest, penalties and other amounts, from
lawfully available sources, and obtain a waiver from the Internal Revenue Service, if
necessary, and take any other actions necessary, in order to maintain the exclusion of
interest on the Bonds from gross income for federal income tax purposes.
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ARTICLE VII
PAYMENT OF BONDS

Section 7.01. Payment of Bonds. If the Issuer shall pay or there shall
otherwise be paid to the Registered Owners of the Series 2010 A Bonds, the principal of
and interest due or to become due thereon, at the times and in the manner stipulated
therein and in this Bond Legislation, then the pledge of Net Revenues and other moneys
and securities pledged under this Bond Legislation and all covenants, agreements and
other obligations of the Issuer to the Registered Owners of the Series 2010 A Bonds shall
thereupon cease, terminate and become void and be discharged and satisfied, except as
may otherwise be necessary to assure the exclusion of interest on the Series 2010 A
Bonds from gross income for federal income tax purposes.

Section 7.02. Prepayment of Bonds. The Issuer shall have the right to
prepay the Bonds in whole on a principal payment date with a 1% prepayment premium.
The Issuer shall not have the right to prepay the Bonds in part.

ARTICLE VIII
MISCELLANEOUS

Section 8.01. Modification or Amendment. Prior to the issuance of the
Bonds, this Resolution may be amended or supplemented in any way by a Supplemental
Resolution. Following issuance of the Bonds, no material modification or amendment of
this Resolution or of any ordinance or resolution amendatory hereof or supplemental
hereto which would materially and adversely affect the rights of Registered Owners shall
be made without the consent in writing of the Registered Owners of the Bonds then
Outstanding and to be affected by said modification; provided, however, that no change
shall be made in the maturity of any Bonds or the rate of interest thereon, or in the
principal amount thereof, or affecting the unconditional promise of the Issuer to pay such
principal and interest out of the revenues of the System without the consent of the
Registered Owner thereof. No amendment or modification shall be made which would
reduce the percentage of the principal amount of Bonds required for consent to the above
permitted amendments or modifications. Notwithstanding the foregoing, this Resolution
may be amended without the consent of any Registered Owner as may be necessary to
assure compliance with Section 148(f) of the Code relating to rebate requirements or
otherwise as may be necessary to assure the exclusion of interest on the Bonds from gross
income of the Registered Owners thereof.

Section 8.02. Severability of Invalid Provisions. If any section, paragraph,
clause or provision of this Resolution shall be held invalid, such invalidity shall not affect
any of the remaining provisions of this Resolution, the Supplemental Resolution or the
Bonds.
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Section 8.03. Repeal of Conflicting Ordinances. All resolutions and
orders, or parts thereof, other than the Prior Resolutions, in conflict with this Resolution
are, to the extent of such conflict, repealed.

Section 8.04. Covenant of Due Procedure. The Issuer covenants that all
acts, conditions, things and procedures required to exist, to happen, to be performed or to
be taken precedent to and in the final enactment and passage of this Resolution do exist,
have happened, have been performed and have been taken in regular and due time, form
and manner as required by and in full compliance with the laws and Constitution of the
State of West Virginia applicable thereto; and that a Chairperson, a Secretary and
members of the Governing Body were at all times when any actions in connection with
this Resolution occurred, and are, duly in office and duly qualified for such office.
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Section 8.05. Effective Date. This Resolution shall take effect
immediately following passage.

Chairpgrson
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CERTIFICATE OF TRUTH AND ACCURACY

I, the undersigned, as Secretary of Lubeck Public Service District, Wood
County, West Virginia, do hereby certify that the foregoing document is a true and
accurate copy of the official record of Lubeck Public Service District, such records being
in the custody of the undersigned and maintained at Lubeck Public Service District,
Washington, Wood County, West Virginia, and that the action taken by the Public
Service Board in the foregoing document remains in full force and effect and has not
been amended.

Dated this /3 day of _Z274 y , 2010.
- Secretary

[SEAL]
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EXHIBIT A

FORM OF SERIES 2010 A BOND

UNITED STATES OF AMERICA
STATE OF WEST VIRGINIA
LUBECK PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS, SERIES 2010 A (BB and T)

NUMBER: A-1 INTEREST RATE: 4.74%

MATURITY DATE: June 1, 2025 BOND DATE: May 14, 2010

REGISTERED OWNER: BRANCH BANKING AND TRUST CO.

PRINCIPAL AMOUNT: FIVE HUNDRED NINETY THOUSAND DOLLARS
($590,000)

KNOW ALL MEN BY THESE PRESENTS THAT the LUBECK PUBLIC
SERVICE DISTRICT, (hereinafter called the “Issuer”), for value received, promises to
pay to the order of Branch Banking and Trust Co., or its registered assigns (the
“Purchaser”), but solely from the sources and in the manner hereinafter provided, the
principal sum of FIVE HUNDRED NINETY THOUSAND DOLLARS ($590,000), in
lawful money of the United States of America, together with interest on the unpaid
principal balance thereof from the date of advance as endorsed hereon until paid, as
follows:

The Bonds shall be payable and shall mature as follows:

(A) Interest shall be at a fixed rate of 4.74% per annum and shall be determined
on the basis of a 365/360 day actual year times the actual principal amount of the Bonds
outstanding up to and including the day immediately preceding the interest payment date.

(B) Payments of principal and interest shall be made on the 1* day of each

month, beginning July 1, 2010 (“Principal and Interest Payment Dates™). This Bond shall
be amortized in 180 payments over a period of 15 years, as described in Exhibit A. Such
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payments shall be payable by check or draft mailed to the Paying Agent or by wire
transfer, as directed by the Purchaser.

(C) Notwithstanding any other provision of this Bond or the Resolution to the
contrary, in the event the interest on this Bond is declared to be includible in gross
income for federal income tax purposes by the Internal Revenue Service (“Determination
of Taxability”), the rate of interest on the Bonds shall be payable at the rate of 2% above
the prime rate published in the money rate column of the Wall Street Journal, as the same
may change from time to time from the date of determination (the “Taxable Rate”).
Interest at the Taxable Rate shall commence to accrue on the date upon which a
Determination of Taxability becomes effective, and such interest rate shall be charged
retroactively and prospectively for all periods in which interest paid on the Bonds is
asserted, declared or determined to be includable in gross income for federal income tax
purposes, and shall continue until the entire principal of and interest on the Bonds are
paid, notwithstanding that the entire principal amount of the Bonds may have been paid
in full prior to the Determination of Taxability and any interest being past due by reason
of such increase shall become immediately due and payable; further, the present or
former owners of the Bonds shall be entitled to payment, on demand, of any Special
Charges. Special Charges means (a) an amount equal to any penalties or interest paid to
the Internal Revenue Service or to the State by the present and former owners of the
Bonds resulting from the failure to include interest on the Bonds in their gross income for
purposes of determining their federal income tax or State income tax, plus any tax
payable by them as a consequence of the receipt of such amount; plus (b) an amount
equal to all reasonable administrative, out-of-pocket and other expenses, including legal
fees and costs, incurred by the present and former holders which are directly or indirectly
attributable to interest on the Bonds becoming subject to federal or State income tax as a
result of the failure to include interest on the Bonds in their gross income for purposes of
determining their federal or State income tax, including, without limitation, costs incurred
by the present and former Bondholders in amending their federal or State tax returns.
Principal and interest on this bond are payable by the [ssuer on the Principal and Interest
Payment Dates. The principal of and interest on this Bond are payable in lawful money
of the United States of America without deduction for the services of the paying agent.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE
AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS
WITH THE ISSUER’S WATER REVENUE BONDS, SERIES 1990 A, DATED APRIL
2, 1990, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF
$3,139,013; WATER REVENUE BONDS, SERIES 1997, DATED MARCH 27, 1997,
ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT OF $535,000; WATER
REVENUE BONDS, SERIES 2005 A, DATED JUNE 17, 2005, ISSUED IN THE
ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $1,573,000; WATER
REVENUE BONDS, SERIES 2005 B, DATED JUNE 17, 2005, ISSUED IN THE
ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $2,068,300; AND WATER
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REVENUE BONDS, SERIES 2005 C, DATED JUNE 17, 2005, ISSUED IN THE
ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $472,000 (THE “FIRST LIEN
BONDS”). THE BONDS SHALL BE SENIOR AND PRIOR WITH RESPECT TO
LIENS, PLEDGE AND SOURCE AND SECURITY FOR PAYMENT AND IN ALL
RESPECTS WITH THE ISSUER’S WATER REVENUE BONDS, SERIES 1990 B,
DATED APRIL 2, 1990, ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT OF
$146,487 (THE “SERIES 1990 B BONDS”).

This Bond is issued with the intent that the laws of the State of West Virginia shall
govern its construction. This Bond constitutes the entire issuance of an authorized issue
of Water Revenue Bonds, Series 2010 A (BB and T) (the “Bonds”), issued in the
aggregate principal amount of $590,000 pursuant to the provisions of Chapter 16, Article
13A of the Code of West Virginia, 1931, as amended (the “Act”), for the purpose of
financing all or a portion of the cost of the acquisition and construction of certain
additions and betterments to the Issuer’s Waterworks System (the “Project”) and the cost
of issuance thereof. The Bonds are issued under and are equally and ratably secured by
and entitled to the protection of the Bond Resolution adopted by the Issuer on_May 13,
2010 (the “Bond Resolution”) and supplemented and amended by the Supplemental
Resolution adopted on May 13, 2010 (collectively, the “Resolution”).

An executed counterpart of the Resolution is on file at the office of said Issuer.
The Resolution contains provisions for the issuance of Parity Bonds. Reference is hereby
made to the Resolution and Supplemental Resolutions supplemental thereto for the
provisions, among others, with respect to the custody and application of the proceeds of
the Bonds, the collection and disposition of revenues, the special subaccounts and
revenues charged with and pledged to the payment of the principal of and interest on the
Bonds, the nature and extent of the security, the terms and conditions under which the
Bonds are issued, the terms and conditions under which Additional Bonds may be issued,
the rights, duties and obligations of the Issuer, and the rights of the holders of the Bonds,
and, by the acceptance of this Bond, the holder hereof assents to all the provisions of the
Resolution.

This Bond is transferable by the Registered Owner hereof in person or by its
attorney duly authorized in writing at the principal office of the Registrar but only in the
manner, subject to the limitations and upon payment of the charges provided in the
Resolution, and upon surrender and cancellation of this bond. Upon such transfer a new
bond or bonds of the same series, interest rate, maturity or maturities and of authorized
denomination or denominations, for the same aggregate principal amount, will be issued
to the transferee in exchange therefore.

The Issuer and Paying Agent may deem and treat the Registered Owner thereof as
the absolute owner hereof (whether or not this Bond shall be overdue) for the purpose of
receiving payment of or on account of principal hereof and interest due hereon and for all
{C1740652.1}
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other purposes, and neither the Issuer nor the Trustee shall be affected by any notice to
the contrary.

The Bonds may, at the option of the Registered Owner thereof, upon the surrender
thereof at the principal office of the Registrar with a written instrument of transfer, in
form and with guarantee of signature satisfactory to the Registrar, duly executed by the
Registered Owner or its duly authorized attorney, be exchanged for an equal aggregate
principal amount of fully registered bonds of the same series, maturity and interest rate of
any other authorized denomination.

This Bond is subject to prepayment of the principal balance in whole on a
scheduled payment date with a 1% prepayment premium.

The Bonds are limited special obligations of the Issuer and are payable solely out
of the money payable under the Resolution and the Issuer and shall not be obligated to
pay the Bonds or the interest thereon, except from the special funds derived from the
Resolution. Under the Resolution, the Issuer must pay the Paying Agent such payments
as will be fully sufficient to pay the principal of and interest on the Bonds, as the same
mature.

The Registered Owner of the Bond shall have no right to enforce the provisions of
the Resolution or to institute any action to enforce the covenants therein, or to take any
action with respect to any event of default under the Resolution, or to institute, appear in
or defend any suit or other proceedings with respect thereto, except as provided in the
Resolution. In certain events, on the conditions, in the manner and with the effect set
forth in the Resolution, the principal of all the bonds issued under the Resolution and then
outstanding, may become or may be declared due and payable before the stated maturity
thereof together with interest accrued thereon. Modifications or alterations of the
Resolution, or of any supplements thereto, may be made only to the extent and in the
circumstances permitted by the Resolution.

Under the Act, this Bond and the interest hereon are exempt from all taxation by

the State of West Virginia or any county, municipality, political subdivision or agency
thereof.

This bond has been designated a “qualified tax-exempt obligation” within the
meaning of Section 265(b)(3)(B) of the Internal Revenue Code of 1986, as amended.
The Issuer does not reasonably expect to issue more than $30,000,000 of tax-exempt
obligations during the calendar year 2010 (excluding, however, private activity bonds, as
defined in Section 141 of the Code, other than qualified Section 501(c)(3) bonds, as
defined in Section 145 of the Code, and certain refunding bonds, as described in Section
265(b)(3)(D)(ii) of the Code), and the Issuer has designated the Bonds as “qualified tax-
exempt obligations,” as defined in Section 265(b)(3)(B) of the Code.
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In accordance with the requirements of the United States Department of
Agriculture for the issuance of parity obligations, this Bond will be in default should any
proceeds of this Bond be used for a purpose that will contribute to excessive erosion of
highly erodible land or to the conversion of wetlands to produce an agricultural
commodity.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts and
conditions necessary to be done or performed by the Issuer or to have happened
precedent to and in the issuance of this Bond in order to make this Bond a legal, valid and
binding special obligation of the Issuer in accordance with its terms, and precedent to and
in the execution and delivery of the Resolution, have happened and have been performed
in regular and due form as required by law; that this Bond does not exceed or violate any
constitutional or statutory limitation and that a sufficient amount of money has been
pledged to and will be set aside into the Principal and Interest Account by the Issuer for
the prompt payment of the principal of and interest on this Bond.

This Bond shall not be valid or become obligatory for any purpose or be entitled to
any security or benefit under the Resolution until the Certificate of Authentication and
Registration appearing hereon shall have been duly and manually executed by the
Registrar.

IN WITNESS WHEREOF, the LUBECK PUBLIC SERVICE DISTRICT has
caused this Bond to be executed in its name by the manual signature of its Chairperson
and its seal to be hereunto impressed or imprinted hereon and attested by the manual
signature of its Secretary, all as of the date set forth above.

LUBECK PUBLIC SERVICE DISTRICT

(SEAL) By:

Chairperson

By:

Secretary

(C1740652.1}
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2010 A Bonds described in the within named Bond
Resolution and has been duly registered in the name set forth above as of the date set
forth below.

Dated:

, as Registrar

By:

Authorized Officer
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EXHIBIT A

DEBT SERVICE SCHEDULE
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(Form of Assignment)

FOR VALUE RECEIVED the undersigned hereby sells, assigns and transfers unto

(Please print or type name, address and Social Security Number of Transferee) the within
Bond and all rights thereunder, and hereby irrevocably constitutes and appoints
, as Attorney, to transfer the within Bond on the books kept for registration

thereof, with full power of substitution in the premises.
Dated:

In the presence of:

NOTICE: The signature to this assignment must correspond with the name as it appears
upon the face of the within Bond in every particular, without alteration or enlargement or
any change whatever.

{C1740652.1}
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LUBECK PUBLIC SERVICE DISTRICT 23
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

SUPPLEMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE
PRINCIPAL. AMOUNT, DATE, MATURITY DATE, INTEREST
RATE, PAYMENT SCHEDULE, SALE PRICE AND OTHER
TERMS OF THE LUBECK PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS, SERIES 2010 A (BB and T);
AUTHORIZING AND APPROVING THE SALE AND
DELIVERY OF SUCH BONDS TO BRANCH BANKING AND
TRUST COMPANY; DESIGNATING A REGISTRAR, PAYING
AGENT AND DEPOSITORY BANK; AND MAKING OTHER
PROVISIONS AS TO THE BONDS.

WHEREAS, the Public Service Board (the “Governing Body”) of
Lubeck Public Service District (the “Issuer”) has duly and officially adopted a
Bond Resolution on May 13, 2010 (the “Resolution”), entitled:

RESOLUTION  AUTHORIZING THE  ACQUISITION AND
CONSTRUCTION  OF  CERTAIN IMPROVEMENTS AND
EXTENSIONS TO THE EXISTING PUBLIC WATER FACILITIES OF
LUBECK PUBLIC SERVICE DISTRICT AN THE FINANCING OF THE
COST THEREOF, NOT OTHERWISE PROVIDED, THROUGH THE
ISSUANCE OF NOT MORE THAN $600,000 IN AGGREGATE
PRINCIPAL AMOUNT OF WATER REVENUE BONDS, SERIES 2010
A (BB and T) FOR SUCH PURPOSES AND PAYMENT OF THE COST
OF ISSUANCE OF THE BONDS; PROVIDING FOR THE RIGHTS
AND REMEDIES OF AND SECURITY FOR THE REGISTERED
OWNERS OF SUCH BONDS; AUTHORIZING EXECUTION AND
DELIVERY OF ALL DOCUMENTS RELATING TO THE ISSUANCE
OF SUCH BONDS; AUTHORIZING THE SALE AND PROVIDING
FOR THE TERMS AND PROVISIONS OF SUCH BONDS; AND
ADOPTING OTHER PROVISIONS RELATED THERETO.

WHEREAS, the capitalized terms used herein and not otherwise defined
herein shall have the same meaning set forth in the Resolution when used herein;

WHEREAS, the Resolution provides for the issuance of the Water Revenue
Bonds, Series 2010 A (BB and T), of the Issuer, in an aggregate principal amount not to
exceed $600,000 (the “Bonds” or the “Series 2010 A Bonds™), all in accordance with
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Chapter 16, Article 13A of the Code of West Virginia, 1931, as amended (the “Act”); and
in the Resolution it is provided that the exact principal amount, date, maturity date,
interest rate, payment schedule, sale price and other terms of the Bonds should be
established by a supplemental resolution, and that other matters relating to the Bonds be
therein provided for;

WHEREAS, the Commitment Letter from Branch Banking and Trust
Company (the “Purchaser”) has been presented to the Issuer at this meeting;

WHEREAS, the Bonds are proposed to be purchased by the Purchaser
pursuant to the Commitment Letter; and

WHEREAS, the Governing Body deems it essential and desirable that this
supplemental resolution (the “Supplemental Resolution”) be adopted, that the
Commitment Letter be approved, that the exact principal amount, date, maturity date,
interest rate, payment schedule, sale price and other terms of the Bonds be fixed hereby
in the manner stated herein, and that other matters relating to the Bonds be herein
provided for.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY
OF LUBECK PUBLIC SERVICE DISTRICT:

Section 1. Pursuant to the Resolution and the Act, this Supplemental
Resolution is adopted and there are hereby authorized and ordered to be issued the Water
Revenue Bonds, Series 2010 A (BB and T), of the Issuer, originally represented by a
single bond, numbered AR-1, in the original principal amount of $590,000. The Series
2010 A Bonds shall be dated the date of delivery, shall finally mature June 1, 2025, and
shall bear interest at the rate of 4.74% per annum. The principal and interest of the Series
2010 A Bonds shall be payable monthly on the 1% of each month, commencing July 1,
2010, in the amounts set forth in the amortization schedule attached to the Commitment
Letter and incorporated in and made a part of the Series 2010 A Bonds. The Series 2010
A Bonds shall be subject to redemption in whole on a scheduled payment date upon
payment of a 1% redemption premium and otherwise in compliance with the
Commitment Letter.

Section 2. All other provisions relating to the Bonds and the text of the
Bonds shall be in substantially the form provided in the Resolution.

Section 3.  The Issuer hereby authorizes, approves and accepts the
Commitment Letter, including all schedules and exhibits attached thereto, a copy of
which is incorporated herein by reference, and the execution and delivery of the
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Commitment Letter by the Chairperson and the performance of the obligations contained
therein, on behalf of the Issuer, are hereby authorized, approved and directed. The Issuer
hereby affirms all covenants and representations made in the Commitment Letter and in
the applications to the Purchaser. The price of the Bonds shall be 100% of par value,
there being no interest accrued thereon, provided that the proceeds of the Series 2010 A
Bonds shall be deposited in the Construction Trust Fund and advanced from time to time
as requisitioned by the Issuer in accordance with the Project Fund Agreement between
the Issuer and the Purchaser.

Section4.  The Issuer hereby appoints and designates Branch Banking
and Trust Company, Charleston, West Virginia, to serve as Registrar (the “Registrar”) for
the Bonds under the Resolution and approves and accepts the Registrar’s Agreement to
be dated the date of delivery of the Bonds, by and between the Issuer and the Registrar,
and the execution and delivery of the Registrar’s Agreement by the Chairperson, and the
performance of the obligations contained therein, on behalf of the Issuer, are hereby
authorized, directed and approved.

Section 5.  The Issuer hereby appoints and designates Branch Banking
and Trust Company, Charleston, West Virginia, to serve as the Depository Bank and
Paying Agent under the Resolution.

Section 6.  The Issuer hereby approves the Project Fund Agreement
between the Issuer and Branch Banking and Trust Company and authorizes the execution
and delivery of such agreement by the Chairperson.

Section 7. Series 2010 A Bonds proceeds in the amount of $-0- shall be
deposited in the Series 2010 A Bonds Sinking Fund as capitalized interest.

Section 8.  Series 2010 A Bonds proceeds in the amount of $-0- shall be
deposited in the Series 2010 A Bonds Reserve Account.

Section 9. The remaining proceeds of the Series 2010 A Bonds shall be
deposited in the Series 2010 A Bonds Construction Trust Fund for payment of costs of
the Project, including costs of issuance of the Series 2010 A Bonds, and administered and
disbursed in accordance with the Project Fund Agreement.

Section 10. The Chairperson and Secretary are hereby authorized and
directed to execute and deliver such other documents and certificates required or
desirable in connection with the Bonds hereby and by the Resolution approved and
provided for, to the end that the Bonds may be delivered to the Purchaser on or about
May 14, 2010.
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Section 11. The acquisition and construction of the Project and the
financing thereof in part with proceeds of the Bonds are in the public interest, serve a
public purpose of the Issuer and will promote the health, welfare and safety of the
residents of the Issuer.

Section 12. The Issuer hereby determines to invest all moneys in the
funds and accounts established by the Resolution held by the Depository Bank until
expended, in money market accounts secured by a pledge of Government Obligations,
and therefore, the Issuer hereby directs the Depository Bank to invest all moneys in such
money market accounts until further directed in writing by the Issuer. Moneys in the
Series 2010 A Bonds Reserve Account shall be invested by the Commission in the West
Virginia Consolidated Fund.

Section 13. The Issuer is hereby authorized to reimburse itself for
engineering costs not in excess of 20% of the purchase price of the Bonds.

Section 14. The Issuer hereby approves and accepts all contracts relating
to the financing, acquisition and construction of the Project and the Chairperson is hereby
authorized and directed to execute and deliver all such contracts.

Section 15. The Issuer hereby approves the costs of issuance and
authorizes the payment of the same.

Section 16. The Issuer hereby approves the first requisition, which is
incorporated herein by reference, for the Bonds and the execution thereof and authorizes

the payment of all expenses contained on the first requisition.

Section 17. This Supplemental Resolution shall be effective immediately
following adoption hereof.
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Adopted this 13" day of May, 2010.

Chaimer%% -
Member—

S e

Member
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CERTIFICATION

Certified as a true copy of a Supplemental Resolution duly adopted by the
Public Service Board of Lubeck Public Service District on the 13" day of May, 2010.

Dated this 14™ day of May, 2010.

[SEAL] - %

Secretary
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LUBECK PUBLIC SERVICE DISTRICT 24
WATER REVENUE BONDS, SERIES 2010 A (BB and T)

MINUTES ON ADOPTION OF BOND RESOLUTION
AND SUPPLEMENTAL RESOLUTION

On this 13" day of May, 2010, the undersigned duly appointed Secretary of the
Public Service Board of Lubeck Public Service District hereby certifies that the following is
a true and correct excerpt of the minutes of a regular meeting of said Public Service Board:

*ok %k * ok ok o kkk

The Public Service Board of Lubeck Public Service District met in regular
session, pursuant to notice duly posted, on the 13t day of May, 2010, in Washington, West
Virginia, at the hour of 7:00 p.m.

PRESENT: Jerry R. Martin - Chairperson and Member
John H. Sines - Secretary and Member
Roger D. Martin - Treasurer and Member

ABSENT: None

Jerry R. Martin, Chairperson, presided, and John H. Sines, acted as Secretary.
The Chairperson announced that a quorum of members was present and that the meeting was
open for any business properly before it.

* %k %k * %k % * % %k

Thereupon, the Chairperson presented a proposed Bond Resolution in writing
entitled:

RESOLUTION AUTHORIZING THE ACQUISITION AND
CONSTRUCTION OF CERTAIN IMPROVEMENTS AND
EXTENSIONS TO THE EXISTING PUBLIC WATER
FACILITIES OF LUBECK PUBLIC SERVICE DISTRICT AN
THE FINANCING OF THE COST THEREOF, NOT
OTHERWISE PROVIDED, THROUGH THE ISSUANCE OF
NOT MORE THAN $600,000 IN AGGREGATE PRINCIPAL
AMOUNT OF WATER REVENUE BONDS, SERIES 2010 A
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(BB and T) FOR SUCH PURPOSES AND PAYMENT OF
THE COST OF ISSUANCE OF THE BONDS; PROVIDING
FOR THE RIGHTS AND REMEDIES OF AND SECURITY
FOR THE REGISTERED OWNERS OF SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL
DOCUMENTS RELATING TO THE ISSUANCE OF SUCH
BONDS; AUTHORIZING THE SALE AND PROVIDING
FOR THE TERMS AND PROVISIONS OF SUCH BONDS;
AND ADOPTING OTHER PROVISIONS RELATED
THERETO.

and caused the same to be read and there was discussion. Upon motion duly made and
seconded, it was unanimously ordered that said Bond Resolution be adopted and be in full
force and effect on and from the date hereof.

Next, the Chairperson presented a proposed Supplemental Resolution in
writing entitled:

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE
PRINCIPAL AMOUNT, DATE, MATURITY DATE,
INTEREST RATE, PAYMENT SCHEDULE, SALE PRICE
AND OTHER TERMS OF THE LUBECK PUBLIC SERVICE
DISTRICT WATER REVENUE BONDS, SERIES 2010 A (BB
and T); AUTHORIZING AND APPROVING THE SALE AND
DELIVERY OF SUCH BONDS TO BRANCH BANKING
AND TRUST COMPANY; DESIGNATING A REGISTRAR,
PAYING AGENT AND DEPOSITORY BANK; AND
MAKING OTHER PROVISIONS AS TO THE BONDS.

and caused the same to be read and there was discussion. Upon motion duly made and
seconded, it was unanimously ordered that said Supplemental Resolution be adopted and be
in full force and effect on and from the date hereof.

* %k * %ok * ok %
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There being no further business to come before the meeting, on motion duly
made and seconded, it was unanimously ordered that the meeting adjourn.

9@4«4«-, /ka
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CERTIFICATION

I hereby certify that the foregoing action of Lubeck Public Service District
remains in full force and effect and has not been amended, rescinded, superseded, repealed or

changed.
WITNESS my signature as of thw
Seééary
{C1771941.1)
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Being first duly sworn, says that the
“NOTICE OF REGULAR MEETING”..........ccocviniinne

Hereto attached was printed in the

..XX...The Parkersburg News and Sentinel,

......... The Marietta AM,

A daily newspaper published in the City of Parkersburg,
Wood County, West Virginia, for ...ONE.... successive

Week(s), the first publication and posting thereon being on

..30TH......day of ...APRIL..... 2010.., and
subsequent publicationonthe ...........................
day(s)of ................ 20.....

Printer’s Fee $.....27.30...

Notarized Signature $......2.00...

Additional Copy Fee $............

$

Subscribed and sworn to before me this

jf‘ﬁ/ dayof.m% ....... 20/4).

MELARI ZYLA

1628 - 19th ST, PABKEUSHURS, WY 25101
MY GOMNUSSION EXPIBES MARCH 23, 2014

OFFICIAL SEAL
NOTARY PUBLIC, STATE OF WEST VIRGINIA



LUBECK PUBLIC SERVICE DISTRICT 3.1
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

GENERAL CERTIFICATE ON:

TERMS

NO LITIGATION

GOVERNMENTAL APPROVALS AND BIDDING
NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS
SIGNATURES AND DELIVERY

PUBLIC SERVICE COMMISSION ORDER
RATES

INCUMBENCY AND OFFICIAL NAME

LAND AND RIGHTS-OF-WAY

10.  MEETINGS

11.  INSURANCE

12.  REPRESENTATIONS

13.  SPECIMEN BOND

14.  BOND PROCEEDS

15. CONFLICTS OF INTEREST

16.  VERIFICATION OF SCHEDULE

17.  WETLANDS COVENANT

18. PROCUREMENT OF ENGINEERING SERVICES
19. COUNTERPARTS

A S AR ol ) e

On this 14" day of May, 2010, we, the undersigned CHAIRPERSON and
the undersigned SECRETARY of the Public Service Board of Lubeck Public Service
District (the “Issuer”) and the undersigned ATTORNEY for the Issuer, hereby certify in
connection with the Lubeck Public Service District Water Revenue Bonds, Series 2010 A
(BB and T), dated the date hereof (the “Bonds” or the “Series 2010 A Bonds”), as
follows:

1. TERMS: All capitalized words and terms used in this General
Certificate and not otherwise defined herein shall have the same meaning set forth in the
Bond Resolution duly adopted by the Issuer on May 13, 2010, the Supplemental
Resolution duly adopted by the Issuer on May 13, 2010 (collectively, the “Resolution”).

2. NO LITIGATION: No controversy or litigation of any nature is
now pending or, to the knowledge of any of the undersigned, threatened, restraining,
enjoining or affecting in any manner the authorization, issuance, sale and delivery of the
Bonds, the acquisition and construction of the Project, the operation of the System, the
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collection or use of the revenues of the System, or the pledge and security of the Net
Revenues for the Bonds; nor affecting the validity of the Bonds or any provisions made
or authorized for the payment thereof; nor questioning the existence of the Issuer or the
title of the members or officers of the Issuer or the Board thereof to their respective
offices; nor questioning any proceedings of the Issuer taken with respect to the
authorization, issuance, sale or delivery of the Bonds, the acquisition and construction of
the Project, the operation of the System, the collection or use of the revenues of the
System, or the pledge and security of the Net Revenues for the Bonds.

3. GOVERNMENTAL APPROVALS AND BIDDING: All applic-
able approvals, permits, exemptions, consents, authorizations, registrations, licenses,
orders and certificates required by law for the creation and existence of the Issuer, the
acquisition and construction of the Project, the operation of the System, the imposition of
rates and charges and the issuance of the Bonds have been duly and timely obtained and
remain in full force and effect. Competitive bids for the acquisition and construction of
the Project have been solicited by the Issuer in accordance with Chapter 5, Article 22,
Section 1 of the Code of West Virginia, 1931, as amended, which bids remain in full
force and effect.

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS: There
has been no adverse change in the financial condition of the Issuer since the approval of
the Commitment Letter. The Issuer has met all conditions set forth in the Commitment
Letter and will provide the financial, institutional, legal and managerial capabilities
necessary to complete and operate the Project.

The Series 2010 A Bonds shall be issued on a parity with the First Lien
Bonds with respect to liens, pledge and source of and security for payment and in all
other respects and senior and prior to the Series 1990 B Bonds. The Issuer has met the
parity and coverage requirements of the Prior Bonds and the Prior Resolutions and has
substantially complied with all other parity requirements, except to the extent that
noncompliance with any such other parity requirements is not of a material nature. The
Issuer has obtained (i) a certificate of an Independent Certified Public Accountant stating
that the parity and coverage tests of the First Lien Bonds have been met; (ii) the written
consent of the Registered Owners of the First Lien Bonds to the issuance of the Series
2010 A Bonds on a parity with the First Lien Bonds; (iii) the written consent of the
Registered Owners of the Series 1990 B Bonds to the issuance of the Series 2010 A
Bonds senior and prior to the Series 1990 B Bonds; and (iv) the written consent of the
issuance of the Registered Owners of the Issuer’s 2009 A Bond Anticipation Notes to the
issuance of the Series 2010 A Bonds without paying the Series 2009 A Bond Anticipation
Notes.
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Other than the Prior Bonds, there are no outstanding bonds or obligations of
the Issuer which are secured by revenues or assets of the System.

5. SIGNATURES AND DELIVERY: The undersigned Chairperson
and Secretary are the duly elected or appointed, qualified and acting officers of the Issuer
as indicated by the official titles opposite their signatures below, and are duly authorized
to execute and seal the Bonds for the Issuer. The seal impressed upon the Bonds and this
Certificate is the duly authorized, proper and only seal of the Issuer. On the date hereof,
the undersigned Chairperson did officially sign all of the Bonds, consisting upon original
issuance of a single Bond, dated the date hereof, by his or her manual signature; the
undersigned Secretary did officially cause the seal of the Issuer to be affixed upon the
Bonds and to be attested by his or her manual signature; the Registrar did officially
authenticate, register and deliver the Bonds to a representative of the Purchaser as the
original purchaser of the Bonds under the Commitment Letter.

6. PUBLIC SERVICE COMMISSION ORDER:  The Issuer has
received the Order of the Public Service Commission of West Virginia (the “PSC”)
entered on November 13, 2009, in Case No. 08-2016-PSWD-CN, approving the Project
and approving the financing for the Project. The time for appeal of the November 13,
2009 Order has expired prior to the date hereof without any appeal having been filed. The
Order remains in full force and effect.

The Issuer has duly published the required notice with respect to, among
other things, the amount of the Bonds to be issued, the interest rate and terms of the
Bonds, the Project to be acquired or constructed, the cost of the Project, the anticipated
user rates and charges and any notice required to be filed in conjunction with obtaining
approval from the PSC in accordance with Chapter 16, Article 13A, Section 25 of the
Code of West Virginia, 1931, as amended.

7. RATES: The rates for the System, as approved by the PSC are
currently in effect. The time for appeal for such order has expired prior to the date hereof
and such order remains in full force and effect.

8. INCUMBENCY AND OFFICIAL NAME: The proper corporate
title of the Issuer is “Lubeck Public Service District.” The Issuer is a public service
district and public corporation duly created by The County Commission of Wood County
and existing under the laws of, and a political subdivision of, the State of West Virginia
in Wood County of said State. The Issuer operates the System in Wood County of said
State. The governing body of the Issuer is its Public Service Board, consisting of three
duly appointed, qualified and acting members, whose names and dates of commencement
and termination of their current terms are as follows:

{C1735201.1)
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Date of Date of

Commencement Termination
Name of Office of Office
Roger D. Martin March 18, 2004 December 31, 2013
John H. Sines January 1, 2010 December 31, 2016
Jerry R. Martin June 30, 2005 December 31, 2011

The duly elected or appointed officers of the Board for 2010 are as follows:

Jerry R. Martin - Chairperson
John H. Sines - Secretary
Roger D. Martin - Treasurer

The duly appointed and acting attorney for the Issuer is Richard A.
Hayhurst, Esquire, of Parkersburg, West Virginia.

9. LAND AND RIGHTS-OF-WAY: All land, rights-of-way and
easements necessary for the acquisition and construction of the Project and the operation
and maintenance of the System have been acquired or can and will be acquired by
purchase or, if necessary, by condemnation by the Issuer and are adequate for such
purposes and are not or will not be subject to any liens, encumbrances, reservations or
exceptions that would adversely affect or interfere in any way with the use thereof for
such purposes. The costs thereof, including costs of any properties that may have to be
acquired by condemnation, are, in the opinion of all the undersigned, within the ability of
the Issuer to pay for the same without jeopardizing the security of or payments on the
Bonds.

10.  MEETINGS: All actions, resolutions, orders and agreements taken,
adopted and entered into by or on behalf of the Issuer in any way connected with the
issuance of the Bonds and the acquisition, construction, operation and financing of the
Project or the System were authorized or adopted at meetings of the Board duly and
regularly or specifically called and held pursuant to all applicable statutes and the rules of
procedure of the Board, and a quorum of duly appointed, qualified and acting members of
the Board was present and acting at all times during all such meetings. All notices
required to be posted and/or published were so posted and/or published.

11.  INSURANCE: The Issuer will maintain or, as appropriate, will
require all contractors to maintain worker’s compensation, public liability insurance,
property damage insurance, standard hazard insurance, builder’s risk insurance, flood

(C1735201.1}
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insurance and business interruption insurance, where applicable, in accordance with the
Resolution. All insurance for the System required by the Resolution are in full force and
effect.

12. REPRESENTATIONS: As of the date hereof, (i) the representations
of the Issuer contained in the Resolution are true and correct in all material respects as if
made on the date hereof; (ii) the Resolution does not contain any untrue statements of a
material fact or omit to state any material fact necessary to make the statements therein,
in light of the circumstances under which they were made, not misleading; (iii) to the best
knowledge of the undersigned, no event affecting the Issuer has occurred since the date
of the Commitment Letter, which should be disclosed for the purpose for which it is to be
used or which it is necessary to disclose therein in order to make the statements and
information therein not misleading; and (iv) the Issuer is in compliance with the
Resolution.

13.  SPECIMEN BOND: Attached hereto as Exhibit A is a specimen of
the Bond which, except as to execution and authentication, is identical in all respects with
the Bond this day delivered to the Purchaser and being substantially in the form
prescribed in the Resolution.

14,  BOND PROCEEDS: On the date hereof, the Issuer received the
sum of $590,000 from the Purchaser, being the entire principal amount of the Series 2010
A Bonds. The balance of the principal amount of the Series 2010 A Bonds will be
advanced to the Issuer from time to time as acquisition and construction of the Project
progresses.

15. CONFLICTS OF INTEREST: No member, officer or employee of
the Issuer has a substantial financial interest, direct, indirect or by reason of ownership of
stock in any corporation, in any contract with the Issuer or the sale of any land, materials,
supplies or services to the Issuer, or to any contractor supplying the Issuer, relating to the
Bonds, the Resolution and/or the Project, including, without limitation, with respect to
the Depository Bank. For purposes of this paragraph, a “substantial financial interest”
shall include, without limitation, an interest amounting to more than 5% of the particular
business enterprise or contract.

16.  VERIFICATION OF SCHEDULE: The final amended Schedule B
attached to the Certificate of Consulting Engineer, with the signature of the Chairperson
and the Consulting Engineer, accurately represents the estimated costs of the Project, the
sources of funds available to pay the costs of the Project and the costs of financing of the
Bonds.
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17.  WETLANDS COVENANT: The Issuer hereby certifies that it will
not use any proceeds of the Bonds for a purpose that will contribute to excessive erosion
of highly erodible lands or to the conversion of wetlands to produce an agricultural
commodity.

18.  PROCUREMENT OF ENGINEERING SERVICES: The Issuer
has complied with all the requirements of Chapter 5G, Article 1 of the Code of West
Virginia, 1931, as amended, in the procurement of the engineering services of the
Consulting Engineer.

19. COUNTERPARTS: This Certificate may be executed in
counterparts and all counterparts shall be deemed to be the Certificate.

{C1735201.1}



WITNESS our signatures and the official corporate seal of Lubeck Public
Service District as of the date first written above.

[SEAL]
Signature Official Title
Chairperson
4 /V Secretary

—p —C
%M %«/ Atomey
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EXHIBIT A

See Specimen Bond (Tab No. 15).
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03/25/2010 THU 12:53 FAX 304 863 3342 Lubeck PSD [@003/009

FROM CHEDIMAR Z4 2010 BI1AB/E8T, B:140/MNo. TIZOT2T2S54 & 2

BM Branch Banking & Trust Co.

Govemmental Finance

March 24, 2010 501 Tennessee Avenue
Charleston, WV 25302
(304) 353-1653

James Cox Fax (304) 340-4702

Manager

Lucceek Public Service District

PO Box 700

Washington, WV 26181
Dear Mr. Cox:

Branch Banking and Trust Company (*BB&T™) is plcased to offer this proposal for the financing
requested by the Lubeck Public Service District of West Virginia (“PSD™).

0)) Projcet: Watcr Revenue Bond for Tank Upgrades
(2) Amount To Be Financed: up to $600,000

(3)  Imterest Rates, Financing Terms and Correspondicg Payments:

Term Rate
15 years 4.74%

Payments shall be monthly in arrears, as requested. See the attached amortization schedule(s) for
information on payments.

The financing proceeds shall be deposited on behalf of the PSD in a project fund account with
Branch Banking & Trust. Earnings on the project fund shall accrue to the benefit of the PSD for use on
Project costs or interest payments.

The interest rates stated above are valid for a closing not later than 30 days after today. Closing
of the financing is contingent upon complcting documentation acceptable to BB&T. We shall review
your most recent financial statements before funding this transaction.

Rernuneration for our legal expenses, preparation of documentation and for providing the project
fund services for this financing transaction shall be $2,950.00. All applicable taxes, permits, costs of
lawyers for the PSD and any other costs shall be the PSD’s responsibility and separately payable by the
PSD. The financing documents shall allow prepayrent of the principal balance in whole on a scheduled
payment date with a 1% prepayment premium.

The stated interest rates assume that the PSD expects to bomow less than $30,000,000 in~7
calendar year 2010 and that the PSD shall comply with RS Code Sections 141, 148 and 149. BB&T |
reserves the right to terminate its interest in this bid or to negotiate 2 mutually acceptable rate if the / <7~
financing is not qualified tax-exempt financing for the purpose of IRS Code Section 265(L)(3). !

\
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.+ 03723/2010 THU 12:55 FAX 304 863 3342 Lubeck PSD 90047009

FROM . CHWEDIMAR Z4 2010 #S:143/%5Y7. 2:48/Ho. 7E2XQ72T2RZs P -3

@) Financing Documents:

Tt shall be the responsibility of the City to retain and compensate counsel to appropriately
structure the watcr revenue bond according to West Virginia State Statuses. BB&T shall also require the
City’s Bond Counsel to provide an unqualified legal opinion. BB&T reserves the right to review the
bond and it must be mutually accepted by BBAT and the City.

(5)  Secwrity:

The water revenue bond shall be secured by a pledge of the net revenues of the water systemona
parity basis with all other outstanding water revenue bonds. )

* * * * * &

BB&T appreciates the opportunity to make this financing proposal and requests to be notified
within five days of this proposal should BB&T be the successful proposer.

BB&T shall have the right to cance] this offer by notifying the PSD of its election to do so
{whether or not this offer has previously been accepted by the PSD) if at any time prior to the closing
there is a material adverse change in the PSD’s financial condition, if we discover adverse circumstances
of which we are currently unawarc, if we are unable to agree on acceptable documentation with the PSD
or if there is a change in law (or proposcd change in law) that changes the economic cffcet of this
financing to BB&T. We reserve the right to negotiate and/or terminate our interest in this transaction
should we be the successful proposer.

Please call me at (304) 353-1635 with your questions and comments. We look forward to
hearing from you.

Sincerely,

BRANCH BANKING AND TRUST COMPANY

Z%_ﬁ

ugsell R. Akers, Il
Vice President

Enclosure



Lubeck Public Service District,wv.-. i

Water Revenue Bond for Water Tank Upgrades

003-1221101-001

Compound Period ......... :

Nominal Annual Rate .... :

CASH FLOW DATA
' Evé,nt _ |

1 Loan
2 Payment

05/07/2010 9:50:05 AM Page 1

Monthly
4.740 %

__Date i Kr'w-woun_t_______.
05/14/2010 590,000.00
07/01/2010 4,597.03

AMORTIZATION SCHEDULE - Normal Amortization, 360 Day Year

Date

Loan 05/14/2010
2010 Totals

07/01/2010
08/01/2010
09/01/2010
10/01/2010
11/01/2010
12/01/2010
01/01/2011
02/01/2011
03/01/2011

10 04/01/2011

11 05/01/2011

12 06/01/2011
2011 Totals

©CoOo~NOOEWN

13 07/01/2011
14 08/01/2011
15 09/01/2011
16 10/01/2011
17 11/01/2011
18 12/01/2011
19 01/01/2012
20 02/01/2012
21 03/01/2012
22 04/01/2012
23 05/01/2012
24 06/01/2012
2012 Totals

25 07/01/2012
26 08/01/2012
27 09/01/2012

Payment

0.00

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03

0.00

3,734.32
2,327.09
2,318.13
2,309.12
2,300.09
2,291.01
2,281.91
2,272.76
2,263.58
2,254 .36
2,245.11
2,235.82
28,833.30

2,226.49
2,217.13
2,207.73
2,198.29
2,188.82
2,179.30
2,169.75
2,160.17
2,150.54
2,140.88
2,131.17
2,121.43
26,091.70

2,111.66
2,101.84
2,091.98

Interest

. Number ~_ Period _ End Date _
1
180 Monthly  06/01/2025

Principal Balance
590,000.00

0.00
862.71 589,137.29
2,269.94 586,867.35
2,278.90 584,588.45
2,287.91 582,300.54
2,296.94 580,003.60
2,306.02 577,697.58
2,315.12 575,382.46
2,324 27 573,058.19
2,333.45 570,724.74
2,342.67 568,382.07
2,351.92 566,030.15
2,361.21 563,668.94

26,331.06
2,370.54 561,298.40
2,379.90 558,918.50
2,389.30 556,529.20
2,398.74 554,130.46
2,408.21 551.722.25
2,417.73 549,304.52
2,427.28 546,877.24
2,436.86 544,440.38
2,446.49 541,993.89
2,456.15 539,537.74
2,465.86 537,071.88
2,475.60 534,596.28

29,072.66
2,485.37 532,110.91
2,495.19 529,615.72
2,505.05 527,110.67



Lubeck Public Service District, WV

Water Revenue Bond for Water Tank Upgrades

003-1221101-001

28
29
30
31
32
33
34
35
36

Date

10/01/2012
11/01/2012
12/01/2012
01/01/2013
02/01/2013
03/01/2013
04/01/2013
05/01/2013
06/01/2013

2013 Totals

37
38
39
40
41
42
43
44
45
46
47
48

07/01/2013
08/01/2013
09/01/2013
10/01/2013
11/01/2013
12/01/2013
01/01/2014
02/01/2014
03/01/2014
04/01/2014
05/01/2014
06/01/2014

2014 Totals

49
50
51
52
53
54
55
56
57
58
59
60

07/01/2014
08/01/2014
09/01/2014
10/01/2014
11/01/2014
12/01/2014
01/01/2015
02/01/2015
03/01/2015
04/01/2015
05/01/2015
06/01/2015

2015 Totals

61
62
63
64
65
66
67
68

07/01/2015
08/01/2015
09/01/2015
10/01/2015
11/01/2015
12/01/2015
01/01/2016
02/01/2016

Payment

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,587.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03

Interest

2,082.09
2,072.15
2,062.18
2,062.17
2,042.12
2,032.02
2,021.89
2,011.72
2,001.51
24,683.33

1,991.26
1,980.96
1,970.63
1,960.25
1,949.84
1,939.38
1,928.89
1,918.35
1,907.77
1,897.14
1,886.48
1,8786.77
23,206.72

- 1,865.02
1,854.23
1,843.40
1,832.52
1,821.60
1,810.64
1,799.63
1,788.58
1,777.49
1,766.35
1,755.17
1,743.94

21,658.57

1,732.67
1,721.36
1,710.00
1,698.60
1,687.15
1,675.65
1,664.12
1,662.53

05/07/2010 9:50:05 AM Page 2

Principal

2,514.94
2,524 .88
2,534.85
2,544 .86
2,554 91
2,565.01
2,575.14
2,585.31
2,595.52
30,481.03

2,605.77
2,616.07
2,626.40
2,636.78
2,647.19
2,657.65
2,668.14
2,678.68
2,689.26
2,699.89
2,710.55
2,721.26
31,957.64

2,732.01
2,742.80
2,753.63
2,764.51
2,775.43
2,786.39
2,797 .40
2,808.45
2,819.54
2,830.68
2,841.86
2,853.09
33,505.79

2,864.36
2,875.67
2,887.03
2,898.43
2,909.88
2,921.38
2,932.91
2,944 .50

Balance

524,595.73
522,070.85
519,536.00
516,991.14
514,436.23
511,871.22
509,296.08
506,710.77
504,115.25

501,509.48
498,893.41
496,267.01
493,630.23
490,983.04
488,325.39
485,657.25
482,978.57
480,289.31
477,589.42
474,878.87
472,157.61

469,425.60
466,682.80
463,929.17
461,164.66
458,389.23
455,602.84
452,805.44
449,996.99
447 177 .45
444 .346.77
441,504.91
438,651.82

435,787 .46
432,911.79
430,024.76
427,126.33
424,216.45
421,295.07
418,362.16
415,417.66



Lubeck Public Service District, W
Water Revenue Bond for Water Tank Upgrades
003-1221101-001

Date

_Payment

69 03/01/2016

70 04/01/2016

71 05/01/2016

72 06/01/2016
2016 Totals

73 07/01/2016
74 08/01/2016
75 09/01/2016
76 10/01/2016
77 11/01/2016
78 12/01/2016
79 01/01/2017
80 02/01/2017
81 03/01/2017
82 04/01/2017
83 05/01/2017
84 06/01/2017
2017 Totals

85 07/01/2017
86 08/01/2017
87 09/01/2017
88 10/01/2017
89 11/01/2017
90 12/01/2017
91 01/01/2018
92 02/01/2018
93 03/01/2018
94 04/01/2018
95 05/01/2018
96 06/01/2018
2018 Totals

97 07/01/2018

98 08/01/2018

99 09/01/2018
100 10/01/2018
101 11/01/2018
102 12/01/2018
103 01/01/2019
104 02/01/2019
105 03/01/2019
106 04/01/2019
107 05/01/2019
108 06/01/2019

2019 Totals

4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,697.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03

4,597.03 -

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

05/07/2010 9:50:05 AM Page 3

_Interest Principal Balance
1,640.90 2,956.13 412,461.53
1,629.22 2,967.81 409,493.72
1,617.50 2,979.53 406,514.19
1,605.73 2,991.30 403,522.89

20,035.43 35,128.93
1,993.92 3,003.11 400,519.78
1,582.05 3,014.98 397,504.80
1,570.14 3,026.89 394,477.91
1,5568.19 3,038.84 391,439.07
1,546.18 3,050.85 388,388.22
1,534.13 3,062.90 385,325.32
1,522.04 3,074.99 382,250.33
1,509.89 3,087.14 379,163.19
1,497.69 3,099.34 376,063.85
1,485.45 3,111.58 372,952.27
1,473.16 3,123.87 369,828.40
1,460.82 3,136.21 366,692.19

18,333.66 36,830.70
1,448.43 3,148.60 363,543.59
1,436.00 3,161.03 360,382.56
1,423.51 3,173.52 357,209.04
1,410.98 3,186.05 354,022.99
1,398.39 3,198.64 350,824.35
1,385.76 3,211.27 347,613.08
1,373.07 3,223.96 344,389.12
1,360.34 3,236.69 341,152.43
1,347.55 3,249.48 337,902.95
1,334.72 3,262.31 334,640.64
1,321.83 3,275.20 331,365.44
1,308.89 3,288.14 328,077.30

16,549.47 38,614.89
1,295.91 3,301.12 324,776.18
1,282.87 3,314.16 321,462.02
1,269.77 3,327.26 318,134.76
1,256.63 3,340.40 314,794.36
1,243.44 3,353.59 311,440.77
1,230.19 3,366.84 308,073.93
1,216.89 3,380.14 304,693.79
1,203.54 3,393.49 301,300.30
1,190.14 3,406.89 297,893.41
1,176.68 3,420.35 294,473.06
1,163.17 3,433.86 291,039.20
1,149.60 3,447 .43 287,591.77

14,678.83 40,485.53



Lubeck Public Service District, WV
Water Revenue Bond for Water Tank Upgrades
003-1221 101-001

109
110
111
112
13
114
116
1186
117
118
119
120

Date

07/01/2019
08/01/2019
09/01/2019
10/01/2019
11/01/2019
12/01/2019
01/01/2020
02/01/2020
03/01/2020
04/01/2020
05/01/2020
06/01/2020

2020 Totals

121
122
123
124
125
126
127
128
129
130
131
132

07/01/2020
08/01/2020
09/01/2020
10/01/2020
11/01/2020
12/01/2020
01/01/2021
02/01/2021
03/01/2021
04/01/2021
05/01/2021
06/01/2021

2021 Totals

133
134
135
136
137
138
139
140
141
142
143
144

07/01/2021
08/01/2021
09/01/2021
10/01/2021
11/01/2021
12/01/2021
01/01/2022
02/01/2022
03/01/2022
04/01/2022
05/01/2022
06/01/2022

2022 Totals

145
146
147
148
149

07/01/2022
08/01/2022
09/01/2022
10/01/2022
11/01/2022

Payment

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,697.03
4,597.03
4,597.03
4,5697.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03

Interest

1,135.99
1,122.32
1,108.59
1,094.81
1,080.98
1,067.09
1,053.15
1,039.15
1,025.09
1,010.99
996.82
982.60
12,717.58

968.32
953.99
939.60
925.15
910.65
896.09
881.47
866.79
852.06
837.27
822.41
807.50
10,661.30

792.54
777.51
762.42
747.27
732.07
716.80
701.47
686.09
670.64
655.13
639.56
623.93
8,505.43

608.23
592.48
576.66
560.78
544.84

05/07/2010 9:50:05 AM Page 4

Principal

3,461.04
3,474.71
3,488.44
3,502.22
3,516.05
3,529.94
3,543.88
3,5657.88
3,5671.94
3,586.04
3,600.21
3,614.43
42,446.78

3,628.71
3,643.04
3,657.43
3,671.88
3,686.38
3,700.94
3,715.56
3,730.24
3,744.97
3,759.76
3,774.62
3,789.53
44,503.06

3,804.49
3,819.52
3,834.61
3,849.76
3,864.96
3,880.23
3,895.56
3,910.94
3,926.39
3,941.90
3,957.47
3,973.10
46,658.93

3,988.80
4,004.55
4,020.37
4,036.25
4,052.19

__Balance

284,130.73
280,656.02
277,167.58
273,665.36
270,149.31
266,619.37
263,075.49
259,517.61
255,945.67
252,359.63
248,759.42
245,144 99

241,516.28
237,873.24
234,215.81
230,543.93
226,857.55
223,156.61
219,441.05
215,710.81
211,965.84
208,206.08
204,431.46
200,641.93

196,837 .44
193,017.92
189,183.31
185,333.55
181,468.59
177,588.36
173,692.80
169,781.86
165,855.47
161,913.57
157,856.10
153,983.00

149,994 .20
145,989.65
141,969.28
137,933.03
133,880.84



Lubeck Public Service District, WV

Water Revenue Bond for Water Tank Upgrades
003-1221101-000

150
151
152
153
154
155
156

Date o

12/01/2022
01/01/2023
02/01/2023
03/01/2023
04/01/2023
05/01/2023
06/01/2023

2023 Totals

157
158
159
160
161
162
163
164
165
166
167
168

07/01/2023
08/01/2023
09/01/2023
10/01/2023
11/01/2023
12/01/2023
01/01/2024
02/01/2024
03/01/2024
04/01/2024
05/01/2024
06/01/2024

2024 Totals

169
170
171
172
173
174
175
176
177
178
179
180

07/01/2024
08/01/2024
09/01/2024
10/01/2024
11/01/2024
12/01/2024
01/01/2025
02/01/2025
03/01/2025
04/01/2025
05/01/2025
06/01/2025

2025 Totals

Grand Totals

4,5697.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,697.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

827,465.40

Payment

528.83
512,76
496.63
480.43
46417
447.85
431.46
6,245.12

415.00
398.48
381.90
365.25
348.53
331.75
314.90
297.99
281.01
263.96
246.84
229.66
3.875.27

212.41
195.09
177.70
160.25
142.72
125.13
107.46
89.73
71.93
54.05
36.11
17.11
1,389.69

237,465.40

nterest

05/07/2010 9:50:05 AM Page 5

4,068.20
4,084.27
4,100.40
4,116.60
4,132.86
4,149.18
4,165.57
48,919.24

4,182.03
4,198.55
4,215.13
4,231.78
4,248.50
4,265.28
4,282.13
4,299.04
4,316.02
4,333.07
4,350.18
4,367.37
51,289.09

4,384.62
4,401.94
4,419.33
4,436.78
4,454.31
4,471.90
4,489.57
4,507.30
4,525.10
4,542.98
4,560.92
4,579.92
53,774.67

590,000.00

Principal

. Balance

129,812.64

125,728.37
121,627.97
117,511.37
113,378.51
109,229.33
105,063.76

100,881.73
96,683.18
92,468.05
88,236.27
83,987.77
79,722.49
75,440.36
71,141.32
66,825.30
62,492.23
58,142.04
53,774.67

49,390.05
44,988.11
40,568.78
36,132.00
31,677.69
27,205.79
22,716.22
18,208.92
13,683.82
9,140.84
4,579.92
0.00



BB&T Branch Banking & Trust Co.

Governmental Finance

May 12,2010 501 Tennessee Avenue
Charleston, WV 25302
(304) 353-1653

James Cox Fax (304) 340-4702

Manager

Luceck Public Service District
PO Box 700

Washington, WV 26181

Dear Mr. Cox:

Branch Banking and Trust Company (“BB&T™) will hold the interest rate of 4.74% fixed
for fifteen years proposed on March 24, 2010, through the funding date of May 14, 2010. All
other terms and conditions of the proposal dated March 24, 2010, for the water revenue bond
shall remain the same.

Should you have any questions or concerns, please feel free to call me at (304)353-1635.

Sincerely,

BRANCH BANKING ANE: TRUST COMPANY

usdell R. Akers, II
Vicel President

Enclosure



BB&F Branch Banking & Trust Co.

Governmental Finance

501 Tennessee Avenue

BANK INVESTMENT LETTER o) aeori ey 2202

Fax (304) 340-4702 33
May 14, 2010

Lubeck Public Service District
Washington, West Virginia

Jackson Kelly PLLC
Charleston, West Virginia

Re:  Lubeck Public Service District
Water Revenue Bonds, Series 2010 A (BB and T)

Ladies and Gentlemen:

The undersigned Russell R. Akers, Vice President of Branch Banking and
Trust Company, Charleston, West Virginia (the “Purchaser”), on behalf of the Purchaser in
connection with its purchase of the $590,000 aggregate principal amount of the Lubeck
Public Service District Water Revenue Bonds, Series 2010 A (BB and T) (the “Bonds”),
issued by the Lubeck Public Service District (the “Issuer”) on the date hereof, pursuant to a
Bond Resolution adopted by the Issuer on May 13, 2010, as effective on and supplemented
by a Supplemental Resolution adopted by the Issuer on May 13, 2010 (collectively, the
“Bond Resolution”), hereby makes the following representations and warranties to you that:

1. We have sufficient knowledge and experience in financial and business
matters to be able to evaluate the risks and merits of the investment
represented by our purchase of the Bonds, and our net worth and
available assets are such that we are able to bear the economic risk of
our purchase of the Bonds.

2. We understand that the entire principal of and interest on the Bonds are
payable by the Issuer solely from and secured by a first lien on the Net
Revenues of the System on a parity with the First Lien Bonds and
senior and prior to the Series 1990 B Bonds (as defined in the Bond
Resolution); that the Bonds are special and limited obligations of the
Issuer and are not general obligations or secured by any obligation or
pledge of any monies received or to be received by the Issuer other than
described above; and that the Bonds do not now and shall never
constitute an indebtedness of the Issuer within the meaning of any
constitutional or statutory provision or limitation.

3. We understand that no official statement, prospectus, offering circular
or other offering statement containing material information with respect

to the Issuer or the Bonds is being issued, that the Bonds are unrated,
(C1735203.1}



Lubeck Public Service District

Jackson Kelly PLLC
May 14, 2010
Page 2

1C1735203.1}

and that in due diligence, we have made our own inquiry and analysis
with respect to the Issuer, the Bonds and the security therefor, and other
material factors affecting the security for and payment of the Bonds,
and are relying solely on such inquiry and analysis in our purchase of
the Bonds.

We acknowledge that during the course of the transaction and prior to
the sale of the Bonds, we have requested or have had access to
information, including financial statements and other financial
information, to which a reasonable investor would attach significance
in making investment decisions, and we have had the opportunity to ask
questions and receive answers from knowledgeable individuals
concerning the Issuer, the Bonds and the security therefor, so that as a
reasonable investor, we have been able to make our decision to
purchase the Bonds. No such information requested by us has been
denied to us.

Because of our experience in financial and business matters, we feel
that we are qualified to make the inquiry and analysis described in
paragraph 3 and to understand fully the documents and information
described in paragraph 4.

We understand that the Bonds (a) are not being registered under the
Securities Act of 1933, as amended, and are not being registered or
otherwise qualified for sale under the “Blue Sky” laws and regulations
of any state, (b) will not be listed on any stock or other securities
exchange, (c) will carry no rating from any rating service, and (d) may
be resold only to purchasers who meet the criteria set forth herein and
who, as a condition to such purchase, deliver an executed letter
substantially in the form hereof to Jackson Kelly PLLC, Charleston,
West Virginia.

We are purchasing the Bonds for investment in our own account. We
do not intend to divide the Bonds purchased by us nor to resell or
otherwise dispose of all or any part of the Bonds purchased by us,
except as permitted by law on a basis of full disclosure to any
subsequent holder of the Bonds and subject to applicable securities
laws and regulations thereunder.

The Bonds, the Bond Resolution and the other certificates, opinions and
documents delivered in connection with the issuance of the Bonds



Lubeck Public Service District

Jackson Kelly PLLC
May 14, 2010
Page 3

1C1735203.1}

contain such terms and are in such form that are acceptable to the
Purchaser.

We have had the opportunity to consult with and be advised by legal
counsel as to the significance of this letter and we have satisfied
ourselves that the Bonds are a lawful investment for us under
applicable laws.

Very truly yours,

BRANCH BANKING AND TRUST COMPANY
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UNITED STATES OF AMERICA
STATE OF WEST VIRGINIA
LUBECK PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS, SERIES 2010 A (BB and T)

NUMBER: AR-1 INTEREST RATE: 4.74%

MATURITY DATE: June 1, 2025 BOND DATE: May 14, 2010

REGISTERED OWNER: BRANCH BANKING AND TRUST CO.

PRINCIPAL AMOUNT: FIVE HUNDRED NINETY THOUSAND DOLLARS
($590,000)

KNOW ALL MEN BY THESE PRESENTS THAT the LUBECK PUBLIC
SERVICE DISTRICT, (hereinafter called the “Issuer”), for value received, promises to
pay to the order of Branch Banking and Trust Co., or its registered assigns (the
“Purchaser”), but solely from the sources and in the manner hereinafter provided, the
principal sum of FIVE HUNDRED NINETY THOUSAND DOLLARS ($590,000), in
lawful money of the United States of America, together with interest on the unpaid
principal balance thereof from the date of advance as endorsed hereon until paid, as
follows:

The Bonds shall be payable and shall mature as follows:

(A) Interest shall be at a fixed rate of 4.74% per annum and shall be determined
on the basis of a 365/360 day actual year times the actual principal amount of the Bonds
outstanding up to and including the day immediately preceding the interest payment date.

(B) Payments of principal and interest shall be made on the 1% day of each
month, beginning July 1, 2010 (“Principal and Interest Payment Dates™). This Bond shall
be amortized in 180 payments over a period of 15 years, as described in Exhibit A. Such
payments shall be payable by check or draft mailed to the Paying Agent or by wire
transfer, as directed by the Purchaser.

Page | of 13
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(C) Notwithstanding any other provision of this Bond or the Resolution to the
contrary, in the event the interest on this Bond is declared to be includible in gross
income for federal income tax purposes by the Internal Revenue Service (“Determination
of Taxability”), the rate of interest on the Bonds shall be payable at the rate of 2% above
the prime rate published in the money rate column of the Wall Street Journal, as the same
may change from time to time {rom the date of determination (the ‘“Taxable Rate”).
Interest at the Taxable Rate shall commence to accrue on the date upon which a
Determination of Taxability becomes effective, and such interest rate shall be charged
retroactively and prospectively for all periods in which interest paid on the Bonds is
asserted, declared or determined to be includable in gross income for federal income tax
purposes, and shall continue until the entire principal of and interest on the Bonds are
paid, notwithstanding that the entire principal amount of the Bonds may have been paid
in full prior to the Determination of Taxability and any interest being past due by reason
of such increase shall become immediately due and payable; further, the present or
former owners of the Bonds shall be entitled to payment, on demand, of any Special
Charges. Special Charges means (a) an amount equal to any penalties or interest paid to
the Internal Revenue Service or to the State by the present and former owners of the
Bonds resulting from the failure to include interest on the Bonds in their gross income for
purposes of determining their federal income tax or State income tax, plus any tax
payable by them as a consequence of the receipt of such amount; plus (b) an amount
equal to all reasonable administrative, out-of-pocket and other expenses, including legal
fees and costs, incurred by the present and former holders which are directly or indirectly
attributable to interest on the Bonds becoming subject to federal or State income tax as a
result of the failure to include interest on the Bonds in their gross income for purposes of
determining their federal or State income tax, including, without limitation, costs incurred
by the present and former Bondholders in amending their federal or State tax returns.
Principal and interest on this bond are payable by the Issuer on the Principal and Interest
Payment Dates. The principal of and interest on this Bond are payable in lawful money
of the United States of America without deduction for the services of the paying agent.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE
AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS
WITH THE ISSUER’S WATER REVENUE BONDS, SERIES 1990 A, DATED APRIL
2, 1990, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF
$3,139,013; WATER REVENUE BONDS, SERIES 1997, DATED MARCH 27, 1997,
ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT OF §$535,000; WATER
REVENUE BONDS, SERIES 2005 A, DATED JUNE 17, 2005, ISSUED IN THE
ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $1,573,000; WATER
REVENUE BONDS, SERIES 2005 B, DATED JUNE 17, 2005, ISSUED IN THE
ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $2,068,300; AND WATER
REVENUE BONDS, SERIES 2005 C, DATED JUNE 17, 2005, ISSUED IN THE
ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $472,000 (THE “FIRST LIEN

Page 2 of 13
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LIENS, PLEDGE AND SOURCE AND SECURITY FOR PAYMENT AND IN ALL
RESPECTS WITH THE ISSUER’S WATER REVENUE BONDS, SERIES 1990 B,
DATED APRIL 2, 1990, ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT OF
$146,487 (THE “SERIES 1990 B BONDS”).

'This Bond is issued with the intent that the laws of the State of West Virginia shall
govern its construction. This Bond constitutes the entire issuance of an authorized issue
of Water Revenue Bonds, Series 2010 A (BB and T) (the “Bonds”), issued in the
aggregate principal amount of $590,000 pursuant to the provisions of Chapter 16, Article
13A of the Code of West Virginia, 1931, as amended (the “Act”), for the purpose of
financing all or a portion of the cost of the acquisition and construction of certain
additions and betterments to the Issuer’s Waterworks System (the “Project”) and the cost
of issuance thereof. The Bonds are issued under and are equally and ratably secured by
and entitled to the protection of the Bond Resolution adopted by the Issuer on May 13,
2010 (the “Bond Resolution”) and supplemented and amended by the Supplemental
Resolution adopted on May 13, 2010 (collectively, the “Resolution”).

An executed counterpart of the Resolution is on file at the office of said Issuer.
The Resolution contains provisions for the issuance of Parity Bonds. Reference is hereby
made to the Resolution and Supplemental Resolutions supplemental thereto for the
provisions, among others, with respect to the custody and application of the proceeds of
the Bonds, the collection and disposition of revenues, the special subaccounts and
revenues charged with and pledged to the payment of the principal of and interest on the
Bonds, the nature and extent of the security, the terms and conditions under which the
Bonds are issued, the terms and conditions under which Additional Bonds may be issued,
the rights, duties and obligations of the Issuer, and the rights of the holders of the Bonds,
and, by the acceptance of this Bond, the holder hereof assents to all the provisions of the
Resolution.

This Bond is transferable by the Registered Owner hereof in person or by its
attorney duly authorized in writing at the principal office of the Registrar but only in the
manner, subject to the limitations and upon payment of the charges provided in the
Resolution, and upon surrender and cancellation of this bond. Upon such transfer a new
bond or bonds of the same series, interest rate, maturity or maturities and of authorized
denomination or denominations, for the same aggregate principal amount, will be issued
to the transferee in exchange therefore.

The Issuer and Paying Agent may deem and treat the Registered Owner thereof as
the absolute owner hereof (whether or not this Bond shall be overdue) for the purpose of
receiving payment of or on account of principal hereof and interest due hereon and for all
other purposes, and neither the Issuer nor the Trustee shall be affected by any notice to
the contrary.
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The Bonds may, at the option of the Registered Owner thereof, upon the surrender
thereof at the principal office of the Registrar with a written instrument of transfer, in
form and with guarantee of signature satisfactory to the Registrar, duly executed by the
Registered Owner or its duly authorized attorney, be exchanged for an equal aggregate
principal amount of fully registered bonds of the same series, maturity and interest rate of
any other authorized denomination.

This Bond is subject to prepayment of the principal balance in whole on a
scheduled payment date with a 1% prepayment premium.

The Bonds are limited special obligations of the Issuer and are payable solely out
of the money payable under the Resolution and the Issuer and shall not be obligated to
pay the Bonds or the interest thereon, except from the special funds derived from the
Resolution. Under the Resolution, the Issuer must pay the Paying Agent such payments
as will be fully sufficient to pay the principal of and interest on the Bonds, as the same
mature.

The Registered Owner of the Bond shall have no right to enforce the provisions of
the Resolution or to institute any action to enforce the covenants therein, or to take any
action with respect to any event of default under the Resolution, or to institute, appear in
or defend any suit or other proceedings with respect thereto, except as provided in the
Resolution. In certain events, on the conditions, in the manner and with the effect set
forth in the Resolution, the principal of all the bonds issued under the Resolution and then
outstanding, may become or may be declared due and payable before the stated maturity
thereof together with interest accrued thereon. Modifications or alterations of the
Resolution, or of any supplements thereto, may be made only to the extent and in the
circumstances permitted by the Resolution.

Under the Act, this Bond and the interest hereon are exempt from all taxation by
the State of West Virginia or any county, municipality, political subdivision or agency
thereof.

This bond has been designated a “qualified tax-exempt obligation” within the
meaning of Section 265(b)(3)(B) of the Internal Revenue Code of 1986, as amended.
The Issuer does not reasonably expect to issue more than $30,000,000 of tax-exempt
obligations during the calendar year 2010 (excluding, however, private activity bonds, as
defined in Section 141 of the Code, other than qualified Section 501(c)(3) bonds, as
defined in Section 145 of the Code, and certain refunding bonds, as described in Section
265(b)(3)(D)(ii) of the Code), and the Issuer has designated the Bonds as “qualified tax-
exempt obligations,” as defined in Section 265(b)(3)(B) of the Code.
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In accordance with the requirements of the United States Department of
Agriculture for the issuance of parity obligations, this Bond will be in default should any
proceeds of this Bond be used for a purpose that will contribute to excessive erosion of
highly erodible land or to the conversion of wetlands to produce an agricultural
commodity.

[T IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts and
conditions necessary to be done or performed by the Issuer or to have happened
precedent to and in the issuance of this Bond in order to make this Bond a legal, valid and
binding special obligation of the Issuer in accordance with its terms, and precedent to and
in the execution and delivery of the Resolution, have happened and have been performed
in regular and due form as required by law; that this Bond does not exceed or violate any
constitutional or statutory limitation and that a sufficient amount of money has been
pledged to and will be set aside into the Principal and Interest Account by the Issuer for
the prompt payment of the principal of and interest on this Bond.

This Bond shall not be valid or become obligatory for any purpose or be entitled to
any security or benefit under the Resolution until the Certificate of Authentication and
Registration appearing hereon shall have been duly and manually executed by the
Registrar.
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IN WITNESS WHEREOF, the LU BECK PUBLIC SERVICE DISTRICT has
caused this Bond to be executed in its name by the manual signature of its Chairperson
and its seal to be hercunto impressed or imprinted hereon and attested by the manual

signature of its Secretary, all as of the date set forth above.

LUBECK PUBLIC SERVICE DISTRICT

(SEAL) S\ o,

& o
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

3
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S

This Bond is one of the Series 2010 A Bonds described in the within named Bond
Resolution and has been duly registered in the name set forth above as of the date set
forth below.

R IR
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Dated: May 14, 2010.

BRANCH BANKING AND TRUST COMPANY,

as Registrar %
By: %/ﬂ»f&@ Q«A/& =z

‘AdthoriZed-Officer
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- . AR-1
ubeck Public Service District, WV
ater Revenue Bond for Water Tank Upgrades EXHIBIT A

41403-1221101-001
: - DEBT-SERVICE SCHEDULE
ompound Period ......... . Monthly

ominal Annual Rate ... : 4.740 %

ASH FLOW DATA

_ Amount  Number _ Period _End Date

Loan 05/14/2010 590,000.00 1
Payment 07/01/2010 4,597.03 180 Monthly  06/01/2025

EBvent . Date

IAMORTIZATION SCHEDULE - Normal Amortization, 360 Day Year

Date ... Payment = Interest Principal Balance

¥ Loan 05/14/2010 590,000.00
%mo Totals 0.00 0.00 0.00

X,

07/01/2010 4,597.03 3,734.32 862.71 589,137.29
08/01/2010 4,597.03 2,327.09 2,269.94 586,867.35
09/017/2010 4,597.03 2,318.13 2,278.90 584,588.45
10/01/2010 4,597.03 2,309.12 2,287.91 582,300.54
11/01/2010 4,597.03 2,300.09 2,296.94 580,003.60
12/01/2010 4,597.03 2,291.01 2,306.02 577,697.58
01/01/2011 4,597.03 2,281.91 2,315.12 575,382.46
02/01/2011 4,597.03 2,272.76 2,324.27 573,058.19
03/01/2011 4,597.03 2,263.58 2,333.45 570,724.74
04/01/2011 4,597.03 2,254 36 2,342.67 568,382.07
05/01/2011 4,597.03 2,245.11 2,351.92 566,030.15
06/01/2011 4,597.03 2,235.82 2,361.21 563,668.94
55,164.36 28,833.30 26,331.06

CoO~NOTONEAWN -
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07/01/2011 4,597.03 2,226.49 2,370.54 561,298.40
08/01/2011 4,597.03 2.217.13 2,379.90 558,918.50
09/01/2011 4,597.03 2,207.73 2,389.30 556,529.20
10/01/2011 4,597.03 2,198.29 2,398.74 554,130.46
11/01/2011 4,597.03 2,188.82 2,408.21 551,722.25
12/01/2011 4,597.03 2,179.30 2,417.73 549,304.52
01/01/2012 4,597.03 2,169.75 2,427.28 546,877.24
02/01/2012 4,697.03 2,160.17 2,436.86 544,440.38
03/01/2012 4,597.03 2,150.54 - 2,446 .49 541,993.89
04/01/2012 4,597.03 2,140.88 2,456.15 539,537.74
05/01/2012 4,597.03 2,131.17 2,465.86 537,071.88
06/01/2012 4,597.03 2,121.43 2,475.60 534,596.28
12 Totals 55,164.36 26,091.70 29,072.66

25 07/01/2012 4,597.03 2,111.66 2,485.37 532,110.91
26 08/01/2012 4,597.03 2,101.84 2,495.19 529,615.72
27 09/01/2012 4,597.03 2,091.98 2,505.05 527,110.67

Page 8 of 13
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ubeck Public Service District, WV
ater Revenue Bond for Water Tank Upgrades
(03-1221101-001

Date ~ Payment Interest Principal ~Balance

28 10/01/2012 4,597.03 2,082.09 2,514.94 524,595.73
29 11/01/2012 4,597.03 2,072.15 2,524 .88 522,070.85
30 12/01/2012 4,597.03 2,062.18 2,5634.85 519,536.00
31 01/01/2013 4,597.03 2,052.17 2,544 .86 516,991.14
32 02/01/2013 4,597.03 2,04212 2,554 .91 514,436.23
33 03/01/2013 4,597.03 2,032.02 2,565.01 511,871.22
34 04/01/2013 4,597.03 2,021.89 2,575.14 509,296.08
35 05/01/2013 4,597.03 2,011.72 2,585.31 506,710.77
ix 36 06/01/2013 4,597.03 2,001.51 2,595.52 504,115.25
114013 Totals 55,164.36 24,683.33 30,481.03

37 07/01/2013 4,597.03 1,991.26 2,605.77 501,509.48
38 08/01/2013 4,597.03 1,980.96 2,616.07 498,893.41
39 09/01/2013 4,597.03 1,970.63 2,626.40 496,267.01
40 10/01/2013 4,597.03 1,960.25 2,636.78 493,630.23
41 11/01/2013 4,597.03 1,949.84 2,647.19 490,983.04
42 12/01/2013 4,597.03 1,939.38 2,657.65 488,325.39
43 01/01/2014 4,597.03 1,928.89 2,668.14 485,657.25
44 02/01/2014 4,597.03 1,918.35 2,678.68 482,978.57
45 03/01/2014 4,597.03 1,907.77 2,689.26 480,289.31
46 04/01/2014 4,597.03 1,897.14 2,699.89 477,589.42
47 05/01/2014 4,597.03 1,886.48 2,710.55 474,878.87
48 06/01/2014 4,597.03 1,875.77 2,721.26 472,157.61
014 Totals 55,164.36 23,206.72 31,957.64

49 07/01/2014 4,597.03 1,865.02 2,732.01 469,425.60
50 08/01/2014 4,597.03 1,854.23 2,742.80 466,682.80
51 09/01/2014 4,597.03 1,843.40 2,753.63 463,929.17
52 10/01/2014 4,597.03 1,832.52 2,764.51 461,164.66
53 11/01/2014 4,597.03 1,821.60 2,775.43 458,389.23
54 12/01/2014 4,597.03 1,810.64 2,786.39 455,602.84
55 01/01/2015 4,597.03 1,799.63 2,797.40 452,805.44
56 02/01/2015 4,597.03 1,788.58 2,808.45 449,996.99
57 03/01/2015 4,597.03 1,777.49 2,819.54 447 ,177.45
04/01/2015 4,597.03 1,766.35 2,830.68 444,346.77
05/01/2015 4,597.03 1,755.17 2,841.86 441,504.91
06/01/2015 4,597.03 1,743.94 2,853.09 438,651.82
55,164.36 21,658.57 33,505.79

07/01/2015 4,597.03 1,732.67 2,864.36 435,787.46
08/01/2015 4,597.03 1,721.36 2,875.67 432,911.79
09/01/2015 4,597.03 1,710.00 2,887.03 430,024.76
10/01/2015 4,597.03 1,698.60 2,898.43 427,126.33
11/01/2015 4,597.03 1,687.15 2,909.88 424,216.45
12/01/2015 4,597.03 1,675.65 2,921.38 421,295.07
01/01/2016 4,597.03 1,664.12 2,932.91 418,362.16
02/01/2016 4,597.03 1,652.53 2,944 .50 415,417.66
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Date ___Payment  Interest Principal Balance

69 03/01/2016 4,597.03 1,640.90 2,956.13 412,461.53
70 04/01/2016 4,597.03 1,629.22 2,967.81 409,493.72
71 05/01/2016 4,597.03 1,617.50 2,979.53 406,514.19
72 06/01/2016 4,597.03 1,605.73 2,991.30 403,522.89
2016 Totals 55,164.36 20,035.43 35,128.93

73 07/01/2016 4,597.03 1,5693.92 3,003.11 400,519.78
74 08/01/2016 4,597.03 1,582.05 3,014.98 397,504.80
75 09/01/2016 4,597.03 1,570.14 3,026.89 394,477 .91
76 10/01/2016 4,597.03 1,568.19 3,038.84 391,439.07
77 11/01/2016 4,597.03 1,546.18 3,050.85 388,388.22
78 12/01/2016 4,597.03 1,534.13 3,062.90 385,325.32
79 01/01/2017 4,597.03 1,522.04 3,074.99 382,250.33
80 02/01/2017 4,597.03 1,509.89 3,087.14 379,163.19
81 03/01/2017 4,597.03 1,497.69 3,099.34 376,063.85

04/01/2017 4,597.03 1,485.45 3,111.58 372,952.27

05/01/2017 4,597.03 1,473.16 3,123.87 369,828.40
06/01/2017 4,597.03 1,460.82 3,136.21 366,692.19
412017 Totals 55,164.36 18,333.66 36,830.70

T DY

iy

TR A ARG

85 07/01/2017 4,597.03 1,448.43 3,148.60 363,543.59
86 08/01/2017 4,597.03 1,436.00 3,161.03 360,382.56
87 09/01/2017 4,597.03 1,423.51 3,173.52 357,209.04
88 10/01/2017 4,597.03 1,410.98 3,186.05 354,022.99
89 11/01/2017 4,597.03 1,398.39 3,198.64 350,824.35
90 12/01/2017 4,597.03 1,385.76 3,211.27 347,613.08
91 01/01/2018 4,597.03 1,373.07 3,223.96 344,389.12
92 02/01/2018 4,597.03 1,360.34 3,236.69 341,152.43
93 03/01/2018 4,597.03 1,347.55 3,249.48 337,902.95
94 04/01/2018 4,597.03 1,334.72 3,262.31 334,640.64

05/01/2018 4,597.03 1,321.83 3,275.20 331,365.44
2 06 06/01/2018 4,597.03 1,308.89 3,288.14 328,077.30
2018 Totals 55,164.36 16,549.47 38,614.89

07/01/2018 4,597.03 1,295.91 3,301.12 324,776.18
08/01/2018 4,597.03 1,282.87 3,314.16 321,462.02
09/01/2018 4,597.03 1,269.77 3,327.26 318,134.76
10/01/2018 4,597.03 1,256.63 3,340.40 314,794.36
11/01/2018 4,597.03 1,243.44 3,3563.59 311,440.77
12/01/2018 4,597.03 1,230.19 3,366.84 308,073.93
01/01/2019 4,597.03 1,216.89 3,380.14 304,693.79
02/01/2019 4,597.03 1,203.54 3,393.49 301,300.30
03/01/2019 4,597.03 1,190.14 3,406.89 297,893.41
04/01/2019 4,5987.03 1,176.68 3,420.35 294,473.06
05/01/2019 4,597.03 1,163.17 3,433.86 291,039.20
06/01/2019 4,597.03 1,149.60 3,447.43 287,691.77
19 Totals 55,164.36 14,678.83 40,485.53
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Date Payment Interest Principal ~ Balance

109 07/01/2019 4,597.03 1,135.99 3,461.04 284,130.73
110 08/01/2019 4,597.03 1,122.32 3,474.71 280,656.02
111 09/01/2019 4,597.03 1,108.59 3,488.44 277,167.58
112 10/01/2019 4,597.03 1,094.81 3,502.22 273,665.36
113 11/01/2019 4,597.03 1,080.98 3,516.05 270,149.31
114 12/01/2019 4,597.03 1,067.09 3,529.94 266,619.37
115 01/01/2020 4,597.03 1,053.15 3,5643.88 263,075.49
116 02/01/2020 4,597.03 1,039.15 3,557.88 259,517.61
117 03/01/2020 4,597.03 1,025.09 3,571.94 2565,945.67
118 04/01/2020 4,597.03 1,010.99 3,586.04 252,359.63
119 05/01/2020 4,597.03 996.82 3,600.21 248,759.42
ki 120 06/01/2020 4,597.03 982.60 3,614.43 245,144 99
2020 Totals 55,164.36 12,717.58 42,446.78

121 07/01/2020 4,597.03 968.32 3,628.71 241,516.28
122 08/01/2020 4,597.03 953.99 3,643.04 237,873.24
123 09/01/2020 4,597.03 939.60 3,6567.43 234,215.81
124 10/01/2020 4,597.03 925.15 3,671.88 230,543.93
125 11/01/2020 4,597.03 910.65 3,686.38 226,857.55
126 12/01/2020 - 4,597.03 896.09 3,700.94 223,156.61
127 01/01/2021 4,597.03 881.47 3,715.56 219,441.05
128 02/01/2021 4,597.03 866.79 3,730.24 215,710.81
129 03/01/2021 4,597.03 852.06 3,744.97 211,965.84
130 04/01/2021 4,597.03 837.27 3,759.76 208,206.08
131 05/01/2021 4,597.03 822.41 3,774.62 204,431.46
132 06/01/2021 4,597.03 807.50 3,789.53 200,641.93
¢021 Totals 55,164.36 10,661.30 44,503.06

07/01/2021 4,597.03 792.54 3,804.49 196,837.44
08/01/2021 4,597.03 777.51 3,819.52 193,017.92
09/01/2021 4,597.03 762.42 3,834.61 189,183.31
10/01/2021 4,597.03 747.27 3,849.76 185,333.55
11/01/2021 4,597.03 732.07 3,864.96 181,468.59
12/01/2021 4,597.03 716.80 3,880.23 177,588.36
01/01/2022 4,597.03 701.47 3,895.56 173,692.80
02/01/2022 4,597.03 686.09 3,910.94 169,781.86
03/01/2022 4,597.03 670.64 3,926.39 165,855.47
04/01/2022 4,597.03 655.13 3,941.90 161,913.57
05/01/2022 4,597.03 639.56 3,957.47 157,956.10
06/01/2022 4,597.03 623.93 3,973.10 163,983.00
22 Totals 55,164.36 8,505.43 46,658.93

AL AP Al A o A A A AN AR AT AN AN AR
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145 07/01/2022 4,597.03 608.23 3,988.80 149,994.20
146 08/01/2022 4,597.03 592.48 4,004.55 145,989.65
147 09/01/2022 4,597.03 576.66 4,020.37 141,969.28
148 10/01/2022 4,597.03 560.78 4,036.25 137,933.03
149 11/01/2022 4,597.03 544.84 4,052.19 133,880.84
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1 2/01/2022
01/01/2023
02/01/2023
03/01/2023
04/01/2023
05/01/2023
06/01/2023

2023 Totals

07/01/2023
08/01/2023
09/01/2023
10/01/2023
11/01/2023
12/01/2023
01/01/2024
02/01/2024
03/01/2024
04/01/2024
05/01/2024
06/01/2024

2024 Totals

07/01/2024
08/01/2024
09/01/2024
10/01/2024
11/01/2024
12/01/2024
01/01/2025
02/01/2025
03/01/2025
04/01/2025
05/01/2025
06/01/2025

4 ubeck Public Sérvice District.‘ WV
sliWater Revenue Bond for Water Tank Upgrades
03-1221101-001

4,5697.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

4,597.03
4,597.03
4,597.03
4,5697.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
4,597.03
55,164.36

827,465.40

Payment

R L] ?f;,"f“) P
T

05/07/2010° 9 *y

528.83
512.76
496.63
480.43
464.17
447.85
431.46
6,245.12

415.00
398.48
381.90
365.25
348.53
331.75
314.90
297.99
281.01
263.96
246.84
229.66
3,875.27

212.41
195.09
177.70
160.25
142.72
125.13
107.46
89.73
71.93
54.05
36.11
17.11
1,389.69

237,465.40
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_Interest

590,000.00

Principal

4,068.20
4,084.27
4,100.40
4,116.60
4,132.86
4,149.18
4,165.57
48,919.24

4,182.03
4,198.55
4,215.13
4,231.78
4,248.50
4,265.28
4,282.13
4,299.04
4,316.02
4,333.07
4,350.19
4,367.37
51,289.09

4,384.62
4,401.94
4,419.33
4,436.78
4,454 .31
4,471.90
4,489.57
4,507.30
4,525.10
4,542.98
4,560.92
4,579.92
53,774.67

')
é

_ Balance

129,812.64

125,728.37
121,627.97
117,511.37
113,378.51
109,229.33
105,063.76

100,881.73
96,683.18
92,468.05
88,236.27
83,987.77
79,722.49
75,440.36
71,141.32
66,825.30
62,492.23
58,142.04
53,774.67

49,390.05
44,988.11
40,568.78
36,132.00
31,677.69
27,205.79
22,716.22
18,208.92
13,683.82
9,140.84.
4,579.92
0.00
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(Form of Assignment) SP E@%MEN

FOR VALUE RECEIVED the undersigned hereby sells, assigns and transfers unto

(Please print or type name, address and Social Security Number of Transferee) the within

Bond and all rights thereunder, and hereby irrevocably constitutes and appoints
, as Attorney, to transfer the within Bond on the books kept for registration

thereof, with full power of substitution in the premises.

Dated:

In the presence of:

2%
R A R A A A R A

NOTICE: The signature to this assignment must correspond with the name as it appears
upon the face of the within Bond in every particular, without alteration or enlargement or
any change whatever.
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BOND REGISTER 3.5

UNITED STATES OF AMERICA
STATE OF WEST VIRGINIA
LUBECK PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS, SERIES 2010 A

(BB and T)
Bond Number Principal Amount Date of Bond
No. AR-1 $590,000 May 14, 2010

NO WRITING ON THIS BOND REGISTER EXCEPT BY THE REGISTRAR

Name of Registered Owner: Signature of Registrar:
Branch Banking and Trust Company Branch Banking and Trust Company
501 Tennessee Avenue Charleston, West Virginia

Charleston, WV 25302

Mﬁ—%ﬁ:ﬂ

Authorized Répresentative
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JACKSONKELLY

ATTORNEYS AT LAW PLLC

500 LEE STREET EAST « SUITE 1600 « PO. BOX 553 « CHARLESTON. WEST VIRGINIA 25322 « TELEPHONE: 304-340-1000 « TELECOPIER: 304-340-1130

www.jacksonkelly.com

3.6

May 14, 2010

Lubeck Public Service District
Washington, West Virginia

Branch Banking and Trust Company
Charleston, West Virginia

Re: Lubeck Public Service District Water Revenue Bonds, Series 2010
A (BB and T)

Ladies and Gentlemen:

We have served as bond counsel to Lubeck Public Service District (the
“Issuer”) in connection with the issuance of its Water Revenue Bonds, Series 2010 A
(BB and T), dated the date hereof (the “Bonds”).

We have examined certified copies of proceedings and other papers relating
to the authorization of (i) a commitment letter for the purchase of the Bonds, dated May
14, 2010, including all schedules and exhibits attached thereto (the “Commitment
Letter”), from Branch Banking and Trust Company (the “Purchaser”), and (ii) the Bonds
to be purchased by the Purchaser in accordance with the provisions of the Commitment
Letter. The Bonds are issued in the principal amount of $590,000, in the form of one
bond, registered as to principal and interest with an interest rate of 4.74% per annum
payable monthly on the 1% of each month, commencing July 1, 2010, all as set forth in
the schedule attached to the Commitment Letter and incorporated in and made a part of
the Bonds.

The Bonds are issued under the authority of and in full compliance with the
Constitution and statutes of the State of West Virginia, including particularly, Chapter 16,
Article 13A of the Code of West Virginia, 1931, as amended (the “Act”), for the purposes
of (i) paying a portion of the costs of acquisition and construction of certain
improvements and extensions to the existing public water facilities of the Issuer (the
“Project”); and (ii) paying certain costs of issuance and related costs.

{C1735207.1}
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Lubeck Public Service District
Branch Banking and Trust Company
May 14, 2010

Page 2

We have also examined the applicable provisions of the Act and a Bond
Resolution duly adopted by the Issuer on May 13, 2010, as supplemented by a
Supplemental Resolution duly adopted by the Issuer on May 13, 2010 (collectively, the
“Resolution”), pursuant to and under which Act and Resolution the Bonds are authorized
and issued. The Bonds are subject to redemption prior to maturity to the extent, at the
time, under the conditions and subject to the limitations set forth in the Resolution. All
capitalized terms used herein and not otherwise defined herein shall have the same
meaning set forth in the Resolution when used herein.

Based upon the foregoing and upon our examination of such other
documents as we have deemed necessary, we are of the opinion, under existing law, as
follows:

l. The Issuer is a duly created and validly existing public service
district and is a public corporation and political subdivision of the State of West Virginia,
with full power and authority to acquire and construct the Project, to operate and
maintain the System, to adopt the Resolution and to issue and sell the Bonds, all under
the Act and other applicable provisions of law.

2. The Commitment Letter has been approved by the Issuer.

3. The Issuer has legally and effectively adopted the Resolution and all
other necessary resolutions in connection with the issuance and sale of the Bonds. The
Resolution constitutes a valid and binding obligation of the Issuer, enforceable against
the Issuer in accordance with its terms thereof.

4, The Bonds have been duly authorized, issued, executed and
delivered by the Issuer to the Purchaser and are valid, legally enforceable and binding
special obligations of the Issuer, payable from the Net Revenues of the System and
secured by a first lien on and a pledge of the Net Revenues of the System, on a parity
with respect to liens, pledge and source of and security for payment with the First Lien
Bonds and senior and prior to the Series 1990 B Bonds, all in accordance with the terms
of the Bonds and the Resolution.

5. Under the Act, the Bonds and the interest, if any, thereon are exempt
from taxation by the State of West Virginia and the other taxing bodies of the State.

{C1735207.1}



Lubeck Public Service District
Branch Banking and Trust Company
May 14, 2010

Page 3

6. The Issuer has designated the Bonds as “qualified tax-exempt
obligations” for purposes of Section 265(b)(3) of the Internal Revenue Code of 1986, as
amended (the “Code”) and has covenanted that it does not reasonably expect to issue,
together with any subordinate entities, more than $30,000,000 of tax-exempt obligations
(other than certain private activity bonds and refunding bonds) during the calendar year
2010. Therefore, the Bonds are “qualified tax-exempt obligations” within the meaning of
Section 265(b)(3)(B) of the Code.

7. Under existing laws, regulations, rulings and judicial decisions of
the United States of America, as presently written and applied, assuming certain
continuing compliance with certain covenants and the accuracy of certain representations
contained in the Tax Certificate under Sections 103(b)(2) and 148 of the Code, interest on
the Bonds is excludable from gross income of the owners thereof for federal income tax
purposes pursuant to Section 103 of the Code and is not an item of tax preference for
purposes of the federal alternative minimum tax imposed upon individuals and
corporations under the Code and for purposes of the alternative minimum tax imposed on
corporations (as defined for federal income tax purposes) under Section 56 of the Code,
interest on the Bonds is not included in computing adjusted current earnings. The
opinions set forth above are subject to the condition that the Issuer comply, on a
continuing basis, with all requirements of the Code that must be satisfied subsequent to
issuance and delivery of the Bonds for interest thereon to be and continue to be
excludable from gross income for federal income tax purposes and all certifications,
covenants and representations which may affect the excludability from gross income of
the interest on the Bonds set forth in the Bond Resolution and the Tax Certificate, and
other certificates delivered in connection with the issuance of the Bonds. The Issuer has
covenanted to comply with certain provisions and procedures pursuant to which such
requirements can be satisfied. Failure to comply with certain of such Code requirements
or such certifications, covenants and representations could cause the interest on the
Bonds to be includable in gross income for federal income tax purposes retroactive to the
date of issuance of the Bonds, irrespective of the date on which such noncompliance is
ascertained. We express no opinion regarding other federal tax consequences arising
with respect to the Bonds.

No opinion is given herein as to the effect upon the enforceability of the
Bonds under any applicable bankruptcy, insolvency, reorganization, moratorium or other
laws affecting creditors’ rights or the exercise of judicial discretion or principles of equity
in appropriate cases.

{C1735207.1}



Lubeck Public Service District
Branch Banking and Trust Company
May 14,2010

Page 4

We have examined the executed and authenticated Bond numbered AR-1
and in our opinion, the form of said Bond and its execution and authentication are regular
and proper.

Very truly yours,

'\//ﬂ W /aézb Pl
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RICHARD A. HAYHURST
ATTORNEY AT LAW

POST OFFICE BOX 86
PARKERSBURG, WEST VIRGINIA 26102-0086

414 MARKET STREET AREA CODE 304
TELEPHONE 422-1445%
FACSIMILE 428-2674
May 14, 2010,

Our 38" Year.

Lubeck Public Service District,
301 Ox Johnson Lane, Post Office Box 700,
Washington, West Virginia 26181-0700.

Branch Banking and Trust Company
Charleston, West Virginia

JacksonKelly PLLC,
Post Office Box 553,
Charleston, West Virginia 25322-0553.

In re: Lubeck Public Service District Water Revenue Bonds, Series 2010 A (BB and T)
Ladies and Gentlemen:

I am counsel to Lubeck Public Service District (the “Issuer”). As such counsel, I have
examined copies of the approving opinion of Jackson Kelly PLLC, as bond counsel, relating to
the above-captioned bonds of the Issuer (the “Bonds”), a commitment letter for the purchase of
the Bonds, dated May 14, 2010, including all schedules and exhibits attached thereto (the
“Commitment Letter”), from Branch Banking and Trust Company; a Bond Resolution duly
adopted by the Public Service Board of the Issuer (the “Board”) on May 13, 2010, as
supplemented by a Supplemental Resolution duly adopted on May 13, 2010 (collectively,
the “Resolution™), orders of The County Commission of Wood County relating to the [ssuer
and the appointment of members of the Board, and other documents relating to the Bonds and
the Issuer. All capitalized terms used herein and not otherwise defined herein shall have the
same meaning set forth in the Commitment Letter and the Resolution when used herein.

I am of the opinion that:
1. The Issuer is a duly created and validly existing public service district and
is a public corporation and political subdivision of the State of West Virginia, with full power

and authority to acquire and construct the Project, to operate and maintain the System and to
adopt the Resolution, all under the Act and other applicable provisions of law.

{C1735208.1}



RICHARD A. HAYHURST
ATTORNEY AT LAW

Lubeck Public Service District, -2- May 14, 2010.
Branch Banking and Trust Company,
JacksonKelly, PLLC,

2. The members and officers of the Board have been duly and properly
appointed and elected, have taken the requisite oaths and are thereby authorized to act on
behalf of the Issuer in their respective capacities.

3. - The Commitment Letter has been approved by the Issuer.

4. The Resolution has been duly adopted by the Board and is in full force
and effect. ‘

5. The execution and delivery of the Bonds and the consummation of the
transactions contemplated by the Bonds and the Resolution, and the carrying out of the terms
thereof, do not and will not, in any material respect, conflict with or constitute, on the part of
the Issuer, a breach of or default under any resolution, agreement or other instrument to which
the Issuer is a party or any existing law, regulation, court order or consent decree to which the
Issuer is subject.

6.  The Issuer has received all permits, licenses, approvals, consents,
exemptions, orders, certificates, registrations and authorizations necessary for the creation and
existence of the Issuer, the issuance of the Bonds, the acquisition and construction of the
Project, the operation of the System and the imposition of rates and charges for the use of the
System, including, without limitation, all requisite permits, approvals, orders and certificates
from The County Commission of Wood County, the West Virginia Bureau for Public Health
and the Public Service Commission of West Virginia (the “PSC”). The Issuer has received the
PSC Order approving the rates for the System. The Issuer has taken all actions required for the
imposition of such rates and charges, including, without limitation, the adoption of a resolution
prescribing such rates and charges. The Issuer has received the PSC Order entered on
November 13, 2009, in Case No. 08-2016-PSWD-CN, approving the Project and approving the
financing for the Project. The time for appeal of the November 13, 2009 Order has expired
prior to the date hereof without any appeal having been filed. The Order remains in full force
and effect.

7. The Issuer has duly published the required notice with respect to, among
other things, the amount of the Bonds to be issued, the interest rate and terms of the Bonds, the
Project to be acquired or constructed, the cost of the Project, the anticipated user rates and
charges and any notice required to be filed in conjunction with obtaining approval from the
PSC in accordance with Chapter 16, Article 13A, Section 25 of the Code of West Virginia,
1931, as amended, and has duly complied with the provisions thereof.
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RICHARD A. HAYHURST
ATTORNEY AT LAW

Lubeck Public Service District, -3- May 14, 2010.
Branch Banking and Trust Company,
JacksonKelly, PLLC,

8. . To the best of my knowledge, there is no litigation, action, suit,
proceeding or investigation at law or in equity before or by any court, public board or body,
pending or threatened, wherein an unfavorable decision, ruling or finding would adversely
affect the transactions contemplated by the Commitment Letter, the Bonds and the Resolution,
the acquisition and construction of the Project, the operation of the System, the validity of the
Bonds, the collection of the Gross Revenues or the pledge of the Net Revenues for the payment
of the Bonds.

9. I have ascertained that all successful bidders have provided the drugfree
workplace affidavit, submitted their drug free workplace plan, and the contracts contain
language that complies with the Drug Free Workplace Act, Article 1D, Chapter 21 of the West
Virginia Code. I have also ascertained that all successful bidders have made required
provisions for all insurance and payment and performance bonds and I have reviewed such
insurance policies or binders and such bonds for accuracy. I have reviewed the contracts, the
surety bonds and the policies or other evidence of insurance coverage in connection with the
Project and verified that such surety bonds and policies (1) are in compliance with the
contracts; (2) are adequate in form, substance and amount to protect the various interests of the
Issuer; (3) have been executed by duly authorized representatives of the proper parties; (4)
meet the requirements of the Act, the Resolution and the Commitment Letter; and (5) all such
documents constitute valid and legally binding obligations of the parties thereto in accordance
with the terms, conditions and provisions thereof.

All counsel to this transaction may rely upon this opinion as if specifically addressed to them.

Very trulyjyours,
[ 3

( Richard A. Hayhurst.

RAH/23.
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3.8

TAX CERTIFICATE

CERTIFICATE UNDER SECTIONS 103(b)(2) and 148
OF THE INTERNAL REVENUE CODE OF 1986, AS AMENDED

The Lubeck Public Service District (the “Issuer”) hereby certifies with respect to its
$590,000 Water Revenue Bonds, Series 2010 A (BB and T) (the “Obligations”), dated May 14,
2010, to be issued on the date hereof (the “Closing Date™), which is the date of delivery of, and
payment of more than a de minimus portion for, the Obligations, pursuant to the Bond
Resolution adopted by the Issuer on May 13, 2010, effective on and as supplemented by a
Supplemental Resolution, dated May 13, 2010 (collectively, the “Bond Resolution”), and which
are to be acquired by Branch Banking and Trust Company, as Purchaser, that the following facts,
estimates and circumstances regarding the amount and use of all of the Proceeds of the
Obligations are, as of the Closing Date and according to the Issuer’s best knowledge, information
and belief, reasonably expected to exist or to occur:

A. Proceeds.

The Proceeds of the Obligations consist, and will consist, of the Sale Proceeds and
Investment Proceeds. The Sale Proceeds will be advanced from time to time to pay Costs of the
Project. At least five percent (5%) will be advanced on the Closing Date.

The Sale Proceeds of the Obligations have been calculated as follows:

Par Amount of Obligations $590,000

Sale Proceeds $590,000

B. Purpose of Issue.

The Proceeds of the Obligations will be used to provide funds for the Issuer to acquire
and construct certain improvements and extensions to the existing public waterworks facilities of
the Issuer, consisting of the cleaning, repairing, sandblasting, painting, and other improvements
for the New England Ridge Water Storage Tank (a 200,000 gallon capacity elevated, column
supported type water storage tank) and the Homewood Road Water Storage Tank (a 500,000
gallon capacity ground type water storage tank), together with the necessary appertaining work
and any other water supply, treatment, distribution or storage improvements deemed necessary
by the Issuer, together with all appurtenant facilities (the “Project”). The proceeds, together with
certain other funds, will be used only: :

(1) to finance the Project; and

{C1735209.1}



(i)  to pay Costs of Issuance of the Obligations,
each of which constitutes a valid governmental purpose (the “Governmental Purpose™).

The total amount of Sale Proceeds of the Obligations received, or deemed received, by
the Issuer will not exceed the amount necessary to finance the Governmental Purpose. The
Obligations are being issued at this time in such amount because the Issuer is obligated or will
soon be obligated to make payments under a contract for the Project, which construction contract
will be entered into on the date hereof or soon thereafter.

C. Yield on the Obligations.

(1) The price at which a substantial amount of the Obligations was sold is $590,000,
which is par.

(2) The Yield on the Obligations is 4.74%.

(3) Neither the Issuer nor any Related Person to the Issuer has entered into or expects to
enter into any Hedge with respect to the Obligations themselves.

D. Application of Sale Proceeds.

All of the Sale Proceeds of the Obligations will be used as described in this section.

(1) $577,050 will be used to pay Costs of the Project as defined in the Bond Resolution
upon receipt of a requisition signed by an Authorized Representative of the Issuer.

(2) $12,950 will be used to pay Issuance Costs as defined in the Bond Resolution.

Any Proceeds not used in the manner set forth above will be used to pay Issuance Costs
within six (6) months from the Closing Date, or will be used otherwise by the Issuer only with an
approving opinion of Bond Counsel.

E. Expenditure of Proceeds.

The acquisition of the Project will commence shortly and the Issuer has incurred, or will
incur within six (6) months after the Closing Date, a substantial binding commitment to expend
at least five percent (5%) of its proportionate share of the Net Sale Proceeds of the Obligations
on the Project. The Issuer expects to expend at least eighty-five percent (85%) of the Net Sale
Proceeds within three (3) years after the Closing Date. The Project will proceed with due
diligence to completion and the Proceeds will be spent on the Project no later than three (3) years
after the Closing Date.

F. Investment of Proceeds.

(1) The Bond Resolution requires that the Issuer restrict the Use of the Proceeds of the
Obligations in such manner and to such extent and take such other actions as may be necessary
so that the Obligations will not constitute Arbitrage Bonds. Except for an amount equal to the
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Minor Portion and amounts in Reasonably Required Reserve or Replacement Funds, neither the
Gross Proceeds of the Obligations nor any Disposition Proceeds of the Obligations will be
invested at a Materially Higher Yield after the expiration of any Applicable Temporary Periods.
If any Gross Proceeds of the Obligations are still invested at a Materially Higher Yield after the
expiration of the Applicable Temporary Period, Yield Reduction Payments will be made.

(2) Not more than fifty percent (50%) of the Proceeds of the Obligations will be invested
in Nonpurpose Investments that have a substantially guaranteed Yield for at least four (4) years.

(3) Payments made by the Issuer into the Sinking Fund established under the Bond
Resolution will be used to pay Debt Service on the Obligations monthly which is within a
thirteen (13) month period, beginning on the date of deposit. Any Investment Proceeds earned
thereon will be spent within one (1) year after the date of receipt. The Sinking Fund will be
depleted at least once a year, except for a reasonable carryover amount (not to exceed the greater
of (a) one year’s earnings on the Revenue Fund or (b) one-twelfth (1/12) of annual Debt
Service). The Sinking Fund will be used primarily to achieve a proper matching of revenues and
Debt Service requirements of the Obligations within each year.

(4) Except for the Sinking Fund, no other account, Pledged Fund or credit facility has
been or will be established to pay Debt Service of or premium, if any, on the Obligations. There
are no moneys, sources of funds, securities or obligations that have been, or will be, pledged as
collateral for the payment of Debt Service of or premium, if any, on the Obligations, and there
are no moneys, sources of funds, securities or obligations with respect to which the Issuer has
given or will give any reasonable assurance to any holder of the Obligations that such funds will
be available to pay Debt Service of or premium, if any, on the Obligations.

G. General.

(1) Pursuant to the Bond Resolution, no portion of the Project will be sold or otherwise
disposed of by the Issuer prior to the final principal maturity date of the Obligations.

(2) The Issuer hereby elects to treat the Obligations for purposes of satisfying the
Spending Exceptions to Rebate described in Section 148(f) of the Code and Treas. Reg. §1.148-7
issued thereunder, pursuant to Treas. Reg. §1.148-7(b)(6)(ii).

(3) The Issuer will not make any prepayment of Debt Service of the Obligations to the
Sinking Fund if such prepayment would cause the interest on the Obligations to be includable in
the gross income, for federal income tax purposes, of any holder of the Obligations.

(4) There are no amounts, other than the Gross Proceeds of the Obligations, that are
available for the Governmental Purpose. Except for the funds described in Section F, if any,
there are no sinking funds or Pledged Funds and the term of the Obligations is not longer than
reasonably necessary for the Governmental Purpose.

(5) Any Arbitrage Compliance Payments owed with respect to the Obligations will be
remitted to the United States Treasury not later than sixty (60) days after (i) each Installment
Computation Date, and (ii) the Final Computation Date for the Obligations.
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(6) The Issuer has not employed in connection with the issuance of the Obligations a
transaction or series of transactions that attempts to circumvent the provisions of Sections
103(b)(2) and 148 of the Internal Revenue Code of 1986, as amended (the “Code”) and the
Treasury Regulations thereunder to enable the Issuer to exploit the difference between tax-
exempt and taxable interest rates to gain a material financial advantage and/or to increase the
burden on the market for Tax-Exempt Bonds through actions such as issuing more obligations,
issuing obligations sooner or allowing them to remain outstanding longer than would otherwise
be necessary for the Governmental Purpose.

(7) The Issuer has not sold any obligations, nor does it expect to sell any obligations,
other than the Obligations, within fifteen (15) days before or after the Sale Date of the
Obligations pursuant to the same plan of financing for the Project or any related facilities which
are payable from substantially the same source of funds as the Obligations.

(8) The Issuer has designated the Bonds as “qualified tax-exempt obligations™ for
purposes of Subsection 265(b) of the Code. The Issuer does not reasonably expect and
covenants not to issue, or to have issued on its behalf, more than $30,000,000 of tax-exempt
obligations, including the Bonds, during the calendar year 2010.

(9) The Issuer has never been advised of any listing or contemplated listing by the
Internal Revenue Service to the effect that the Issuer’s certification with respect to its obligations
may not be relied upon and no notice to that effect has been published in the Internal Revenue
Bulletin.

(10) To the best knowledge, information and belief of the undersigned, who is authorized
by the Issuer to sign this certificate on behalf of the Issuer, the above expectations of the Issuer
as stated herein are reasonable and there are no other facts, estimates or circumstances that would
materially change the foregoing conclusion.

(11) Capitalized terms not defined in this Certificate are defined in the Memorandum of
Instructions Regarding Use of Proceeds and Arbitrage Compliance (the “Memorandum of
Instructions”) to the Issuer, attached hereto and made a part hereof.
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(12) This certificate is being executed and delivered pursuant to Treas. Regs. §§ 1.148-1
through —11 issued under the Code, of which the undersigned, with the advice of counsel, is
generally familiar. On the basis of the foregoing, it is not expected that the Proceeds of the
Obligations will be used in a manner that would cause the Obligations to be Arbitrage Bonds.

LUBECK PUBLIC SERVICE DISTRICT

By ) ey K%/Ak

Name: ry R. Martin
Title: Chalrperson

Dated: May 14, 2010
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MEMORANDUM OF INSTRUCTIONS REGARDING
USE OF PROCEEDS AND ARBITRAGE COMPLIANCE

To:  Lubeck Public Service District
Date: May 14, 2010

Re:  Lubeck Public Service District’s $590,000 Water Revenue Bonds, Series 2010 A (BB
and T)

This Memorandum of Instructions Regarding Use of Proceeds and Arbitrage Compliance
(the “ Memorandum™) has been prepared with regard to the above-referenced obligations (the
“Obligations™), which were issued May 14, 2010 (the “Closing Date”) by Lubeck Public Service
District (the “Issuer”) pursuant to a Bond Resolution and a Supplemental Resolution, adopted on
May 13, 2010, (collectively, the “Resolution”), to finance the cost of designing certain
improvements and extensions to the existing public sewer facilities of the Issuer (the “Project™),
as further described in the Resolution.

In the Bond Resolution, the Issuer covenanted not to take any actions that would cause
the interest on the Obligations to become includable in gross income for federal income tax
purposes. The Issuer has also certified to certain facts, current expectations and future actions in
the Certificate under Sections 103(b)(2) and 148 of the Internal Revenue Code of 1986, as
amended (the “No-Arbitrage Certificate”), relating to current and future investments and
expenditures of the Proceeds of the Obligations. Pursuant to the Bond Resolution and the No-
Arbitrage Certificate, the Issuer must not use the Proceeds of the Obligations or any property
financed with such Proceeds if such Use would violate the restrictions of the Internal Revenue
Code of 1986, as amended (the “Code™).

This Memorandum is intended to provide you with guidance in complying with these
restrictions, including the Private Activity Bond restrictions of Section 141 of the Code and the
investment limitations and rebate requirements of Section 148 of the Code, as currently
interpreted in regulations, rulings, notices and announcements that have been promulgated by the
United States Treasury Department, including Treasury Regulations §§ 1.141-0 through 1.141-
16 and §§ 1.148-0 through -11, and in court decisions to the extent necessary to ensure that
interest on the Obligations remains excludible from gross income under Section 103(a) of the
Code and does not become a specific item of tax preference under Section 57(a)(5)(C) of the
Code for the federal alternative minimum tax.

For purposes of this Memorandum, any requirements relating to a fund or account held
. under the Bond Resolution and/or applicable provision of the laws of the State of West Virginia
apply only to that portion of such fund or account allocable to the Obligations. Please refer to
the No-Arbitrage Certificate and the Appendix to this Memorandum for definitions of the
capitalized terms used herein.
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1. Use of the Proceeds.

(a) General Restrictions. Not more than ten percent (10%) of the Use of either the
Proceeds of the Obligations or the Project may be Private Use if more than ten percent (10%) of
the principal of or interest on the Obligations is secured or to be paid, either directly or
indirectly, by any Private User, not more than five percent (5%) of the Use of either the Proceeds
of the Obligations or the Project may be Unrelated Private Use or Disproportionate Private Use
and not more than the lesser of five percent (5%) of the Proceeds of the Obligations or $150,000
may be used to make Private Loans.

(b) Expenditures for the Project. The Issuer must expect to incur, within six months after
the Closing Date, a substantial binding commitment to an Unrelated Person to expend at least
five percent (5%) of its proportionate share of the Net Sale Proceeds of the Obligations and the
initiation of design of the Project must commence within a reasonable period of time after the
Closing Date. It has certified that the Project will commence shortly. The Issuer must expect
that (i) it will expend at least eighty-five percent (85%) of the Net Sale Proceeds of the
Obligations within three (3) years after the Closing Date, (ii) the design of the Project will
proceed with due diligence to completion, and (iii) the Proceeds of the Obligations will be spent
within three (3) years after the Closing Date. For this purpose, a Reimbursement Allocation may
be treated as an expenditure. The total amount of Sale Proceeds, together with Investment
Proceeds, must not exceed the amount necessary for the Project, including, to the extent
permitted, issuance expenses and interest during design.

(c) Reimbursement Allocations. The Issuer may not allocate any of the Proceeds of the
Obligations to Capital Expenditures that were paid prior to sixty (60) days before the date on
which the Issuer adopted a Reimbursement Resolution authorizing the issuance of debt to
finance the Project, except that allocations of any Proceeds of the Obligations for Costs of
Issuance paid before the Closing Date, for certain preliminary Capital Expenditures not in excess
of twenty percent (20%) of the Issue Price of the Obligations, and for an amount of Capital
Expenditures not in excess of the lesser of five percent (5%) of the issue or $100,000 may be
made even if the expenditure was paid more than sixty (60) days prior to the date of adoption of
the Reimbursement Resolution described herein and even if the allocation would not otherwise
qualify as a Reimbursement Allocation. The Issuer has authorized to reimburse itself for
engineering costs in the Supplemental Resolution adopted May 14, 2010.

(d) Service Contracts.

(i) Post-May 15, 1997 Contracts and Modifications. The Issuer should not enter
into, materially modify or extend (other than pursuant to a Renewal Option existing on
May 15, 1997) a Service Contract with any Service Provider to manage, provide services
in, or otherwise use the Project, unless:

(A) Reasonable Compensation. The compensation is reasonable for the
services rendered by the Service Provider and the Service Contract does not
provide for any compensation based, in whole or in part, on a share of net profits
from the operation of the Project, and
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(B) Compensation Arrangements. The compensation arrangement during

each annual period during the term of the Service Contract complies with the
terms of Subparagraphs (B)(I), (II), (IIT), or (IV) of this Subsection:

(I) Fixed Fee.

(a) 95% Fixed. At least ninety-five percent (95%) of the
consideration for services is based on a Periodic Fixed Fee, which
may include an Incentive Award; provided however that the term
(including Renewal Options) of such Service Contract does not
exceed the lesser of eighty percent (80%) of the expected useful
life of the Project or fifteen (15) years;

(b) 80% Fixed. At least eighty percent (80%) of the
consideration for services is based on a Periodic Fixed Fee, which
may include an Incentive Award; provided, however that the term
(including Renewal Options) of such Service Contract does not
exceed the lesser of eighty percent (80%) of the expected useful
life of the Project or ten (10) years; or

(¢) 50% Fixed. At least fifty percent (50%) of the
consideration for services is based on a Periodic Fixed Fee;
provided, however, that the term (including Renewal Options) of
such Service Contract does not exceed five (5) years and the
contract includes a Cancellation Right at the end of the third year
of the Service Contract;

(II) Capitation Fee. More than fifty percent (50%) of the
consideration for services is based on a Capitation Fee and any remaining
consideration is based on a Periodic Fixed Fee; provided, however, that
the term (including Renewal Options) of such Service Contract does not
exceed five (5) years and the contract includes a Cancellation Right at the
end of the third year of the Service Contract;

(II1)  Per-Unit Fee. More than fifty percent (50%) of the
consideration for services is based on a Per-Unit Fee and any remaining
consideration is based on a Periodic Fixed Fee; provided, however, that
the term (including Renewal Options) of such Service Contract does not
exceed three (3) years, and the contract includes a Cancellation Right at
the end of the second year of the Service Contract; or

(IV) Percentage Fee. All the consideration for services is a
percentage of fees charged or costs incurred (but not both) or is a
combination of a percentage of fees charged or costs incurred and Per-
Unit Fees; provided, however, that the term (including Renewal Options)
of such Service Contract does not exceed two (2) years and the contract
includes a Cancellation Right at the end of the first year of the Service




Contract; and provided, further, that such Service Contract is one under
which the Service Provider primarily provides services to third parties, or
the Service Contract is one that involves a facility during an initial startup
period for which there have been insufficient operations to establish a
reasonable estimate of the amount of the annual gross revenues and
expenses, during which time, the consideration may be based on a
percentage of gross revenues, adjusted gross revenues or costs;

(C) Control. Not more than twenty percent (20%) of the voting power of
the governing body of the Issuer, in the aggregate, should be vested in the Service
Provider or in the Service Provider’s directors, officers, shareholders and
employees. Additionally, the respective chief executive officers of the Issuer and
the Service Provider and of the governing bodies of the Issuer and the Service
Provider should not serve on the governing body of the other and the Issuer and
the Service Provider should not be members of the same controlled group, as
defined in Treas. Reg. § 1.150-1(e) or Related Persons; and

(D) Exception. Any agreements that do not satisfy Subparagraphs (1)(A)
— (C) of this Subsection or Rev. Proc. 97-13, 1997-1 C.B. 632, may be entered
into provided that the Issuer receives an opinion of Bond Counsel that to do so
would not adversely affect the Federal Tax Status of the Obligations; and

(ii)) Pre-May 16, 1997 Contracts. The Issuer must have ascertained that any
Service Contract entered into prior to May 16, 1997 satisfies the provisions of either Rev.
Proc. 93-19, 1993-1 C.B. 526 or Subparagraph (i) of this Subsection or the Issuer should
have received an opinion of Bond Counsel that the existing Service Contract will not
adversely affect the Federal Tax Status of the Obligations.

(e) Changes in Use or User of Project.

(i) Use of the Project. The Issuer must expect that it will use the Project for the
entire stated term of the Obligations unless the Obligations are subject to a Mandatory
Redemption Provision.

(i) Sales, Other Dispositions and Leases. Except as otherwise provided in
Subparagraph (iv) of this Subsection, no part of the Project should be sold, otherwise
disposed of or leased unless the Issuer obtains an opinion of Bond Counsel that either (A)
such sale, other disposition or lease will not adversely affect the Federal Tax Status of the
Obligations, or (B) the Issuer satisfies the requirements for a Remedial Action.

(iii) Changes in Use. Except as otherwise provided in Subparagraph (iv) of this
Subsection, the Issuer should not permit any Use of the Project by any person or entity
other than itself unless it obtains an opinion of Bond Counsel that either (A) such Use
will not constitute a Change in Use or otherwise adversely affect the Federal Tax Status
of the Obligations, or (B) the Issuer satisfies the requirements for a Remedial Action.

(iv) Exception for Dispositions of Personal Property. Any portion of the Project
that consists of personal property may be sold in the ordinary course of an established
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governmental program if (A) the weighted average maturity of the portion of the
Obligations financing the personal property was not greater than one hundred twenty
percent (120%) of the reasonably expected actual Use of such personal property by the
Issuer, (B) the Issuer expected on the Closing Date that the fair market value of the
personal property at the time of disposition would not be greater than twenty-five percent
(25%) of its cost, and (C) at the time of disposition, the personal property is no longer
suitable for the governmental purpose for which it was acquired.

(v) Agreement of New User. Prior to the sale, exchange or other disposition of
any portion of the Project to any person or entity or the Use of any portion of the Project
by any person or entity other than itself, and assuming that the requirements of the other
Paragraphs of this Section are satisfied, the Issuer should require that the new user will
use that portion of the Project in a manner that will not violate the directions contained in
this Memorandum.

2. Investment of the Proceeds.

(a) General Investment Restrictions. The Bond Resolution requires that the Issuer
restrict the Use of the Proceeds of the Obligations in such manner and to such extent and take
such other actions as may be necessary so that the Obligations will not constitute Arbitrage
Bonds. Except for an amount equal to the Minor Portion and amounts in Reasonably Required
Reserve or Replacement Funds, neither the Gross Proceeds of the Obligations nor any
Disposition Proceeds of the Obligations may be invested at a Materially Higher Yield after the
expiration of any Applicable Temporary Periods. If any amount of Gross Proceeds of the
Obligations is still invested at a Materially Higher Yield after the expiration of the Applicable
Temporary Period, Yield Reduction Payments may be owed.

(b) Hedge Bond Restriction. Not more than fifty percent (50%) of the Sale Proceeds of
the Obligations may be invested in any Nonpurpose Investment having a substantially
guaranteed Yield for four or more years.

(c) Reasonably Required Reserve or Replacement Fund. Either no amount on deposit in
all Reasonably Required Reserve or Replacement Funds for the Obligations, including any
amounts held by any provider of a letter of credit or guarantor under a reimbursement or other
similar agreement, should exceed the least of (i) ten percent (10%) of the stated principal amount
of the Obligations, (ii) the maximum annual Debt Service of the Obligations, or (iii) one hundred
twenty-five percent (125%) of average annual Debt Service of the Obligations, or the amount
held in all Reasonably Required Reserve or Replacement Funds in excess of the lowest of these
limits may not be invested at a Materially Higher Yield or, if the amount so invested satisfies
Treas. Reg. § 1.148-5(c)(3)(i)(E), appropriate Yield Reduction Payments should be timely made.

(d) Separate Investments. The Issuer should invest the Proceeds of the Obligations
separately from any other of its investments.

(e) Acquisition of Investments.
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(i) General Rule. Investment Property must be acquired and disposed of on an

established market, in arms'-length transactions, at a price equal to the fair market value
and no amounts should be paid to reduce the Yield on the Investment Property.
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(i1) Certificates of Deposit (“CD’s™). CD’s may only be purchased if:

(A) Maker. The CD is issued by a commercial bank;

(B) Terms. It has a fixed interest rate, a fixed principal payment schedule
and a substantial penalty for early withdrawal; and

(C) Yield. It has a Yield that is:

(I) Comparable. Not less than the Yield on a reasonably
comparable direct obligation of the United States; and

(II) Highest Available. Not less than the highest Yield published
or posted by the commercial bank to be currently available from that bank
for comparable CD’s offered to the public;

(iii) Guaranteed Investment Contracts. GIC’s may only be purchased if:

(A) Competitive Bids. A bona fide solicitation for the GIC with specified
terms, in writing, is timely made to at least three (3) reasonably competitive
providers, each with an established industry reputation;

(B) Bid Specifications. The bid specifications include all material terms,
including the reasonably expected draw-down schedule for the funds being
invested, exclusive of amounts in any Bona Fide Debt Service Fund or any
Reasonably Required Reserve or Replacement Fund, and all terms are
commercially reasonable, with a legitimate business purpose other than to
increase the Purchase Price or reduce the Yield; :

(C) No Tie-In. The bid specifications notify the bidders that any bidder
will be treated as representing to the Issuer that it has not consulted with any other
bidder about its bid, that its bid is made without regard to any other agreement,
formal or informal, with any person, including the Issuer, and that its bid is
genuine and not a mere courtesy bid to enable the Issuer to comply with Treas.
Reg. § 1.148-5(d)(6)(iii)(B);

(D) No Second Look. All bidders have an equal opportunity to bid and
no bidder is given the opportunity to review the bid made by any other bidder;

(E) Bids. At least three bids responding to bid solicitations that meet the
requirements of Subparagraph (B) of this Paragraph are received from different
providers of GIC’s with no material financial interest, directly or indirectly, in the
Obligations and at least one of these bids is from a reasonably competitive
provider, as described in Subparagraph (A) of this Paragraph, and none are



received from any agent conducting the bidding. For this purpose, the financial
advisors of the Issuer with respect to the purchase of the GIC and, for fifteen (15)
days after the Closing Date, a lead underwriter in a negotiated underwriting are all
deemed to have a material financial interest in the issue;

(F) Highest Yield. The Yield (determined net of broker’s fees) on the
GIC purchased is the highest Yield of the qualifying bids;

(G) Bidding Fee. The amount of the fee charged by the bidding agent for
the GIC that will be treated as a Qualified Administrative Fee in determining the
Yield on the GIC is limited to the greater of (I) a reasonable amount, as described
in Treas. Reg. § 1.148-5(¢)(2)(1), issued under the Code; or (II) the present value
of annual payments equal to two-tenths of one percent (0.2%) of the GIC
Computational Base, with a maximum of $30,000 and a minimum of $3,000 if the
amount determined under (II) is less, provided that the total such fees for any such
investments made with the Proceeds of the Obligations does not exceed $85,000.
The amounts specified herein shall be subject to change under the cost of living
adjustment provisions of Treas. Reg. § 1.148-5(e)(2)(iii)(B);

(H) Administrative Costs. The provider of the GIC certifies the
administrative costs incurred in connection with the GIC reasonably expected to
be paid to third parties;

(iv) United States Treasury Obligations (“Treasuries”). Treasuries may only be

purchased if:
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(A) Direct Purchases. The Treasuries are purchased directly from the
United States Treasury (such as SLGS); or

(B) Other Purchases. The purchase complies with the following:

()  GIC Bid Rules. The Bid meets the requirements of
Subparagraphs (iii)(A) and (B) of this Section, except that the bid does not
need to specify an expected drawdown schedule;

(II) Cost. The Purchase Price of the Treasuries:

(a) Lowest Cost. Is either the lowest cost bid for the entire
portfolio, or the lowest aggregate cost, determined on a security-
by-security basis;

(b) Seller Payments. Includes any payments made by the
seller of the Treasuries to the Issuer; and

(¢) Comparison to SLGS. Is not greater than the cost of
the most efficient portfolio comprised of SLGS determined at the
time of the bid submission, unless SLGS are not then available;
and




(1II) Bidding Fee. The amount of the fee charged by the bidding
agent that will be treated as a Qualified Administrative Fee in determining
the Yield on Treasuries not purchased directly from the United States
Treasury is limited to the greater of (I) a reasonable amount, as described
in Treas. Reg. § 1.148-5(e)(2)(i), issued under the Code; or (II) the present
value of annual payments equal to two-tenths of one percent (0.2%) of the
Yield-Restricted Investment Computational Base, with a maximum of
$30,000 and a minimum of $3,000 if the amount determined under (II) is
less, provided that the total such fees for any such investments made with
the Proceeds of the Obligations does not exceed $85,000. The amounts
specified herein shall be subject to change under the cost of living
adjustment provisions of Treas. Reg. § 1.148-5(e)(2)(ii1)(B).

3. Timing and Method of Determination of Arbitrage Compliance Payments. The Issuer
covenanted in the Bond Resolution to take all actions necessary to comply with the rebate
requirements applicable to investments of the Proceeds of the Obligations contained in Section
148(f) of the Code and the Treasury Regulations thereunder. In addition, if any of the Gross
Proceeds of the Obligations in excess of the Minor Portion remain unspent beyond the available
Applicable Temporary Periods, the Issuer must determine if any Yield Reduction Payment is
owed. Any Hedge with respect to the Obligations could affect the determination of whether the
Obligations are a fixed rate issue, under Treas. Reg. § 1.148-4(b) or a variable rate issue under
Treas. Reg. 1.148-4(c) and could affect the calculation of the Yield on the Obligations for
purposes of satisfying the Yield limitations of Section 148 of the Code and of determining any
Rebate Amount. In addition, the sale of any right to redeem the Obligations could affect the
Yield for purposes of calculating the Rebate Amount. The Issuer, therefore, must take the
following actions:

(a) Installment Computation Date. No later than five (5) years after the Closing Date,
the Issuer must select the initial Installment Computation Date for the Obligations.

(b) Collection of Records. Immediately after each Installment Computation Date and
the Final Computation Date for the Obligations, the Issuer must assemble copies of records
concerning investments of Gross Proceeds of the Obligations, including any amounts held by any
provider of a letter of credit or guarantor under a reimbursement or other similar agreement, and
provide all such information to the Rebate Analyst within thirty (30) days after each Installment
Computation Date and the Final Computation Date for the Obligations, so that the Rebate
Analyst can track all Investment Property acquired with the Gross Proceeds of the Obligations
during the relevant Computation Period for the Obligations.

(¢) Calculation of Arbitrage Compliance Payment. The Issuer must direct the Rebate
Analyst to calculate the Rebate Amount, the Required Rebate, the Yield Reduction Amount and
the Rebate Payment (the “Arbitrage Amounts”) for the Obligations upon receipt of such records
and in any event within forty-five (45) days after each Installment Computation Date and the
Final Computation Date for the Obligations. In determining the Rebate Amount:

(i) Debt Service Funds. No amount in any Bona Fide Debt Service Funds may be
included in Gross Proceeds of the Obligations.
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(i) Expenditures Made. Unless it would increase the Rebate Amount,

(A) Six-Month Expenditure Exception. No amount of Gross Proceeds of
the Obligations, as modified by Treas. Reg. § 1.148-7(c)(3), need be included in
Gross Proceeds of the Obligations if all such modified Gross Proceeds are
expended within six (6) months after the Closing Date, or twelve (12) months for
an amount equal to the lesser of five percent (5%) of the Sale Proceeds of the
Obligations or $100,000; and

(B) Construction Expenditure Exception to Rebate. No amount of ACP
need be included in Gross Proceeds of the Obligations, if the Construction
Expenditure Amounts are expended by each of the Target Dates for the
Obligations.

(d) Arbitrage Compliance Payments. No later than sixty (60) days after each
Installment Computation Date and the Final Computation Date for the Obligations, the Issuer
must remit an amount equal to the Arbitrage Compliance Payment, if any, for the Obligations to
the United States Treasury at the office of the Internal Revenue Service prescribed by the
Treasury Regulations or by the Commissioner of the Internal Revenue Service. The remittances
must each be accompanied by any form or forms required, which may include (i) a statement
summarizing the computation of the amount required to be paid as described in this Section and
(i1) Internal Revenue Service Form 8038-T or such other forms as may be required.

4. Records.

(a) General. The Issuer must keep proper records and accounts, which should contain
complete and correct entries of all transactions relating to the Obligations and the Gross Proceeds
of the Obligations. The Issuer should retain the information described in this Section for at least
six (6) years after the Redemption Date of the Obligations.

(b) Project Expenditures. All requisitions, disbursements, allocations, applications and
payments made for the Project, including all such items made with Gross Proceeds of the
Obligations, should be kept in a separate record.

(c) Investments.

(1) General. The Issuer must keep a separate record of all purchases and sales of
Investment Property made with the Gross Proceeds of the Obligations, including money
derived from, pledged to or to be used to pay Debt Service of the Obligations. The
records should specify the account or fund in which each Investment Property is to be
held and should set forth for each Investment Property, (A) the Purchase Price, (B)
identifying information, including par amount, coupon rate, and payment dates, (C) the
amount received at maturity or the sale price, as the case may be, including accrued
interest, (D) the amounts and dates of any payments made with respect thereto, and (E)
the dates of acquisition and disposition or maturity.

(ii) Guaranteed Investment Contracts. The Issuer must keep copies of the
contract and the bid solicitation, any deviation from specifications accepted and any
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amendment to the bids received, and the reasons for such changes and every bid
submitted, including the name of the person and entity submitting the bid, the time and
date of the bid and the bid results.

(iii) Treasuries for Yield-Restricted Escrows. If the Treasuries are not purchased
directly from the United States Treasury, the Issuer must keep copies of the bid
solicitation form, any deviation from the specifications that are accepted and any
amendment to the bids received and the reasons for such changes, and every bid
submitted, including the name of the person and entity submitting the bid, and the cost of
the most efficient portfolio of SLGS, unless SLGS were not then available.

(d) Arbitrage Compliance. The Issuer must keep copies of all records relating to the
determination of Arbitrage Compliance Payments.

5. Security.

(a) General Restrictions. Not more than ten percent (10%) of the principal of or interest
on the Obligations may be secured or paid, either directly or indirectly by any Private User if
there is Private Use in excess of ten percent (10%) of the Proceeds of the Obligations or of the
Project.

(b) No Federal Guarantee. The Gross Proceeds of the Obligations may not be invested
in any Investment Property that is Federally-Guaranteed and no portion of the Debt Service of
the Obligations may be Federally-Guaranteed, either directly or indirectly.
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Since the requirements of Sections 141 and 148 of the Code may be amplified in the
future and interpretations of the requirement may change, we may amend or supplement this
Memorandum from time to time to reflect such changes. In addition, you may seek clarification
of the requirements of this Memorandum, particularly whether any specified action is still
required or whether some further or different action is required.

By its acknowledgement of receipt of this Memorandum, the Issuer hereby agrees to
comply with the directions given in this document. To that end, the Issuer should also require
that the Trustee comply with such requirements with respect to any Gross Proceeds of the
Obligations of which the Trustee has custody or otherwise supervises.

Received and acknowledged:

LUBECK PUBLIC SERVICE DISTRICT

BW% £ W(

Name/ Y ZJerry R. Martin
Title: Chairperson
Date: May 14, 2010
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APPENDIX

DEFINITIONS

In addition to words and terms elsewhere defined in this Memorandum and in the No-
Arbitrage Certificate, the following words and terms used in this Memorandum shall have the
following meanings, unless some other meaning is plainly intended:

“AMT Bond” means a Qualified Private Activity Bond, other than a Qualified 501(c)(3)
Bond, the interest on which is a specific item of tax preference under Section 57(a)(5)(C) of the
Code, subject to the federal alternative minimum tax under Section 55 of the Code.

“Applicable Temporary Period” means the temporary investment period available for
each particular category of Gross Proceeds of Governmental Obligations, as provided in Treas.
Reg. § 1.148-2(e), during which time such Gross Proceeds may be invested at a Materially
Higher Yield. The Applicable Temporary Period for amounts in a Capital Acquisition Fund is
three (3) years from the Closing Date of the Governmental Obligations, the Applicable
Temporary Period for any amount deposited in a Bona Fide Debt Service Fund is thirteen (13)
months from the date of deposit in such fund, the Applicable Temporary Period for any
Investment Proceeds of Governmental Obligations is one (1) year from the date of receipt of
such amounts, the Applicable Temporary Period for any Replacement Proceeds of Governmental
Obligations is thirty (30) days from the date such amounts become Replacement Proceeds and
the Applicable Temporary Period for any Disposition Proceeds of Governmental Obligations
will be determined under Treas. Reg. § 1.141-12(a).

“Arbitrage Bond” means any Governmental Obligation that is treated as an arbitrage
bond under Sections 103(b)(2) and 148 of the Code.

“Arbitrage Compliance Payment” means any Rebate Payment and any Yield Reduction
Payment.

“Available Construction Proceeds (“ACP”)” means the portion of the Proceeds, as
specially defined in Section 148(f)(4)(C)(vi) of the Code, of Governmental Obligations allocable
to Construction Expenditures.

“Bona Fide Debt Service Fund” means a fund that is used primarily to achieve a proper
matching of revenues with Debt Service of Governmental Obligations within each Bond Year
and is depleted at least once each Bond Year, except for the Permitted Carryover.

“Bond Counsel” means a nationally recognized bond counsel experienced in municipal
finance, particularly in the issuance of Tax-Exempt Bonds.

“Bond Year” means the period commencing on the Closing Date of Governmental
Obligations and ending on a date within one year after such Closing Date and then each one-year
period commencing the day after such date and each anniversary of such date thereafter.
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“Cancellation Right” means the right of a Governmental Entity to cancel a contract on
reasonable notice without penalty or cause.

“Capital Acquisition Fund” means a fund that is to be used to finance the purchase,
construction and acquisition of assets and facilities that qualify as Capital Expenditures.

“Capital Expenditure” means any expense that is properly depreciable or amortizable or
is otherwise treated as a capital expenditure under the Code and, for the purposes of determining
eligible Reimbursement Allocations, Costs of Issuance.

“Capitation Fee” means a fixed amount paid per individual covered, so long as the types
and quantity of services actually provided to covered individuals varies substantially, which fee
may increase automatically, based on a specific, objective, external standard unrelated to the
output or efficiency of the facility being managed. For this purpose, up to twenty percent (20%)
of the total fee may consist of a variable component to protect the Service Provider from
catastrophic loss.

“Change in Use” means any sale, exchange, lease or other disposition and any contract
for any sale, exchange, lease or other disposition of any portion of a Governmental Facility to
any Private User or any Use of such facility that would be a Private Use.

“Closing Date” means the date obligations are issued and paid for, as provided in Treas.
Reg. § 1.150-1(b).

“Computation Period” means the period from the Closing Date of Governmental
Obligations or the day after any Installment Computation Date for such obligations through the
next Installment Computation Date or through the Final Computation Date for the obligations, as
applicable.

“Construction Expenditure” means any Capital Expenditure that is allocable to the cost of
constructing real or personal property, as defined in Treas. Reg. § 1.148-7(g). Such expenditures
do not include costs of acquiring interests in land or existing property, but may include costs for
reconstruction and rehabilitation.

“Construction Expenditure Amount” means the amount of ACP of Governmental
Obligations that must be expended by each Target Date for such obligations, pursuant to Section
148(f)(4)(C)(ii) of the Code. The Construction Expenditure Amount for the First Target Date is
ten percent (10%) of the ACP, the Construction Expenditure Amount for the Second Target Date
is forty-five percent (45%) of the ACP, the Construction Expenditure Amount for the Third
Target Date is seventy-five percent (75%) of the ACP and the Construction Expenditure Amount
for the Fourth Target Date is one hundred percent (100%) of the ACP, except that if certain
amounts are to be retained for a reasonable business purpose relating to the facilities being
financed with the Proceeds of the Governmental Obligations at the Fourth Target Date, ninety-
five percent (95%) shall apply instead of one hundred percent (100%). If ninety-five percent
(95%) (rather than one hundred percent (100%)) is used at the Fourth Target Date, then one
hundred percent (100%) of the ACP must be spent by the Fifth Target Date. For these purposes,
a Reimbursement Allocation shall be treated as an expenditure.
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“Construction Expenditure Exception to Rebate” means Treas. Reg. § 1.148-7(e), which
provides that Governmental Obligations which qualify as a Construction Issue will be treated as
satisfying the rebate requirements of Section 148 of the Code if the Construction Expenditure
Amounts are spent by the Target Dates for such obligations and any Required Rebate owed on
Proceeds of such obligations that are not ACP is paid.

“Construction Issue” means an issue or portion of an issue of Governmental Obligations
if at least seventy-five percent (75%) of the Proceeds of such issue or portion will finance
Construction Expenditures.

“Cost of Issuance” means any expenditure incurred in connection with the issuance of
Governmental Obligations, including such costs as underwriters' spread, rating agency fees,
appraisal costs, attorneys' and accountants' fees and printing costs, but excluding Qualified
Guarantee Fees or expenditures incurred in connection with the acquisition of the facilities
financed with the Proceeds of such obligations.

“Debt Service” means any principal and interest payments on obligations.
“Demand Deposit SLGS” means any SLGS described in 31 CFR 344, Subpart C.

“Disposition Cash” means the Disposition Proceeds of Governmental Bonds with respect
to the sale, exchange or other disposition of any Governmental Facilities when such proceeds
consist exclusively of cash.

“Disposition Proceeds” means the amounts, including property, received from the sale,
exchange or other disposition of any Governmental Facilities, as provided in Treas. Reg. §
1.141-12(c).

“Disproportionate Private Use” means the excess of Related Private Use over the Related
Governmental Use.

“Eligible Yield-Restricted Proceeds” means any Yield-Restricted Proceeds, as specially
described in Treas. Reg. § 1.148-5(c)(3), of Governmental Obligations the Yield on which may
be reduced by making Yield Reduction Payments.

“Escrow Fund” means a fund to hold Investment Property that has been created for a
particular purpose.

“Federal Tax Status” means the classification of any Tax-Exempt Bond as a
Governmental Bond.

“Federally-Guaranteed” means having the payment of any Debt Service of Governmental
Obligations or any loan made with Proceeds of such obligations guaranteed, in whole or in part,
directly or indirectly, by the United States, or acquiring any Investment Property that is, directly
or indirectly federally-insured, except as otherwise permitted by Section 149(b) of the Code.

“Final Computation Date” means the Redemption Date of Governmental Obligations, but
no earlier than eight (8) months after the Closing Date of such obligations, unless the
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Governmental Issuer reasonably expects that the Construction Expenditure Exception to Rebate
will apply, in which event, it means the Final Target Date of the obligations, if later than the
Redemption Date.

“Final Target Date” means the Fourth or the Fifth Target Date for Governmental
Obligations, as may be applicable.

“501(c)(3) Organization” means an organization described in Section 501(c)(3) of the
Code and determined by the Internal Revenue Service to be exempt from taxation under Section
501(a) of the Code.

“Future Value” means future value, as defined in Treas. Reg. § 1.148-3(c).

“GIC Computational Base” means the amount of Gross Proceeds of Governmental
Obligations reasonably expected to be deposited, as of the date the contract is acquired, over the
term of the contract.

“Governmental Bond” means any Governmental Obligation that satisfies the
requirements of Section 103 and 141 through 150 of the Code and is not a Private Activity Bond.

“Governmental Entity” means any State and any political subdivision and agency of any
State.

“Governmental Facility” means any property owned by one or more Governmental
Entities financed or refinanced with Governmental Bonds, provided that not more than ten
percent (10%) of such property is used by Private Users.

“Governmental Issuer” means the Governmental Entity that is the debtor on or issuer of a
Governmental Obligation.

“Governmental Obligation” means any debt obligation of a Governmental Entity.

“Gross Proceeds” means Proceeds and Replacement Proceeds, determined pursuant to
Treas. Regs. §§ 1.148-1(b) and -1(c), of Governmental Obligations, until spent.

“Guaranteed Investment Contract (“GIC”)” means any Nonpurpose Investment that has
specifically negotiated withdrawal or reinvestment provisions and a specifically negotiated
interest rate, as well as any agreement to supply investments on two or more future dates (e.g., a
forward supply contract).

“Hedge” means any contract with respect to Governmental Obligations that creates an
interest rate swap, an interest rate cap, the right to future delivery of Investment Property, or the
right to sell or buy either the obligations or Investment Property purchased with the Proceeds of
such obligations, or other similar rights.

“Hedge Bond” means any Governmental Obligation that is described in Section
149(g)(3)(A) of the Code, or is a Refunding Bond of a Hedge Bond, or is a Refunding Bond of a
Governmental Obligation issued before September 15, 1989 that has an average maturity date
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later than the average maturity date of the obligation being retired or redeemed or exceeds the
amount of such obligation.

“Incentive Award” means a one-time single, stated dollar increase in the amount of the
Periodic Fixed Fee during the term of a Service Contract, given when either a gross revenue
target or a gross expense target (but not both) is met.

“Independent” means not being a shareholder, partner, member, director, trustee, officer
or employee of an entity.

“Installment Computation Date” means, generally, the date that is five years after the
Closing Date of Governmental Obligations, unless an earlier date is chosen for this purpose, and
thereafter, the date that is five years after the preceding Installment Computation Date, until the
Final Computation Date for the obligations.

“Investment Proceeds” means any amounts actually or constructively earned or received
from investing the Proceeds of Governmental Obligations in Investment Property.

“Investment Property” means any security (as defined in Section 165(g)(2)(A) or (B) of
the Code), obligation (not including any Tax-Exempt Bond unless an AMT Bond), annuity
contract and other investment-type property and any Residential Rental Property.

“Issue Price” means, generally, the initial offering price to the public (not including bond
houses and brokers or similar persons or organizations acting in the capacity of underwriters or
wholesalers) at which a substantial amount (at least ten percent (10%) of each maturity) of
Governmental Obligations is sold, unless such obligations are sold to one purchaser that intends
to hold the obligations for investment and not resale to the general public, and then the Issue
Price means the Purchase Price paid by such purchaser.

“Mandatory Redemption Provision” means a requirement that Governmental Obligations
must be retired or redeemed within six months after the occurrence of a Private Use of the
Proceeds of the obligations or of any facilities financed with such Proceeds, provided that, on the
Closing Date of such obligations, the Governmental Issuer had Reasonable Use Expectations.

“Materially Higher Yield” means any Yield that is higher than the Yield permitted to be
earned under Section 148 of the Code and Treas. Regs. §§ 1.148-1 through -11.

“Minor Portion” means an amount of the Proceeds of Governmental Obligations, other
than Proceeds invested in a Reasonably Required Reserve or Replacement Fund or Proceeds
invested during an Applicable Temporary Period, not in excess of the lesser of (i) five percent
(5%) of the Proceeds of such obligations, or (i1) $100,000.

“Negative Pledge” means any agreement to maintain an amount of Investment Property
at a particular level for the benefit, directly or indirectly, of any holder of Governmental
Obligations or any guarantor of the obligations, except that any agreement under which the
Governmental Issuer of such obligations can grant rights to the funds that are superior to the
rights of any holder or guarantor of the obligations that meets the requirements of Treas. Reg. §
1.148-1(c)(3)(ii)(A) or any agreement under which the amount to be maintained is reasonable

{C1735209.1}
A-5



and may be tested not more often than every six (6) months and that meets the requirements of
Treas. Reg. § 1.148-1(c)(3)(ii)(B), shall not be treated as a Negative Pledge.

“Net Proceeds” means the Proceeds of Governmental Obligations less amounts thereof
deposited in all Reasonably Required Reserve or Replacement Funds, if any.

“Net Sale Proceeds” means the Sale Proceeds of Governmental Obligations, less amounts
thereof deposited in all Reasonably Required Reserve or Replacement Funds, if any, and less the
Minor Portion.

“1954 Code” means the Internal Revenue Code of 1954, as amended through August 15,
1986, or as appropriate, to the date a particular debt instrument was issued.

“No-Arbitrage Certificate” means the “Certificate under Sections 103(b)(2) and 148 of
the Internal Revenue Code of 1986, as Amended,” given by the Governmental Issuer with
respect to Governmental Obligations.

“Non-Governmental Person” means any natural person and any entity, other than a
Governmental Entity.

“Nonpurpose Investment” means any Investment Property other than a Purpose
Investment.

“Nonqualified Portion” means the portion of Governmental Obligations no longer
deemed to finance Governmental Facilities following any Change in Use of such facilities,
provided that the Nonqualified Portion is determined using the highest percentage of Private Use
in the one-year period commencing with the Change in Use.

“Periodic Fixed Fee” means a fixed dollar amount for a specified period of time, which
may increase automatically, based on a specific, objective, external standard unrelated to the
output or efficiency of the facility being managed.

“Permitted Carryover” means an amount that does not exceed the greater of the earnings
on the Bona Fide Debt Service Fund for Governmental Obligations for the immediately
preceding Bond Year or one-twelfth (1/12) of the Debt Service of the obligations for the
immediately preceding Bond Year.

“Per-Unit Fee” means a fee for each service performed, provided that the fee is specified
in the contract, or is determined by an Independent person or organization or by the
Governmental Issuer, which may also increase automatically, based on a specific, objective,
external standard unrelated to the output or efficiency of the facility being managed.

“Pledged Fund” means any amount pledged, directly or indirectly, to pay Debt Service of
Governmental Obligations, which provides reasonable assurance of such amounts being paid
even if the Governmental Issuer experiences financial difficulties. Pledged Funds include
amounts subject to a Negative Pledge.
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“Pre-TRA Bond” means any Governmental Obligation the interest on which was
excludible from gross income for federal income tax purposes pursuant to Sections 103 or 103A
of the 1954 Code.

“Private Activity Bond” means any Governmental Obligation if (i) there is more than ten
percent (10%) Private Use of the Proceeds of such obligations and more than ten percent (10%)
of the principal of or interest on the obligations is secured or to be paid, either directly or
indirectly, by any Private User; (ii) more than the lesser of five percent (5%) of the Proceeds of
the obligations or $5,000,000 is used to make Private Loans; (iii) there is more than five percent
(5%) Unrelated Private Use and more than five percent (5%) of the principal of or interest on the
obligations is secured or to be paid, either directly or indirectly with respect to or from property
financed with the Proceeds of the obligations that is used in an Unrelated Private Use; or (iv)
there is more than five percent (5%) Disproportionate Private Use and more than five percent
(5%) of the principal of or interest on such obligations is secured or to be paid, either directly or
indirectly with respect to property financed with the obligations that is used in a Disproportionate
Private Use, all as described in Section 141 of the Code.

“Private Loan” means any loan, directly or indirectly, of any of the Proceeds of
Governmental Obligations to any Non-Governmental Person.

“Private Use” means the Use of any Proceeds of Governmental Obligations or any
Governmental Facilities by Private Users.

“Private User” means any Non-Governmental Person, other than a natural person not
engaged in a trade or business.

“Proceeds” means all Sale Proceeds, Investment Proceeds and Transferred Proceeds of
Governmental Obligations.

“Purchase Price” means fair market value, as provided in Treas. Reg. § 1.148-5(d).

“Qualified Administrative Fee” means any reasonable, direct administrative cost, other
than a carrying cost, such as a separately stated brokerage or selling commission, but does not
include any legal or accounting fee, record keeping, custody, or similar costs, or general
overhead costs and similar indirect costs of the Governmental Issuer.

“Qualified Alternative Use” means Use of Governmental Facilities by any person other
than the Governmental Issuer of Governmental Obligations that financed such facilities
following a Change in Use of the facilities in a manner that would qualify under any provision of
Sections 103 and 141 through 150 of the Code, provided that all of the requirements of Treas.
Reg. § 1.141-12(f) are satisfied and the acquisition is not financed with the Proceeds of an issue
of Tax-Exempt Bonds other than such obligations or Refunding Bonds.

“Qualified Cash Defeasance” means the creation, with Investment Property purchased
with the Disposition Cash remaining after being allocated to other Remedial Actions, of a Yield-
Restricted Escrow within ninety (90) days after the sale, exchange or other disposition resulting
in a Change in Use of any Governmental Facility to defease a pro rata portion of the
Governmental Obligations issued to finance the facility at the earliest call date available,
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provided that the Commissioner of the Internal Revenue Service is notified of the establishment
of such escrow within ninety (90) days after its creation.

“Qualified Cash Redemption” means the retirement or redemption, with the Disposition
Cash remaining after being allocated to Qualified Replacements, if any, of a pro rata portion of
the Nonqualified Portion of Governmental Obligations within ninety (90) days after the sale,
exchange or other disposition resulting in a Change in Use of any Governmental Facility
financed with the Proceeds of such obligations. Although generally a pro rata portion of each
maturity of the obligations must be retired or redeemed, the Governmental Issuer may instead
retire or redeem any obligation so long as the weighted average maturity of the remaining
obligations is not greater than the weighted average maturity of all the obligations immediately
prior to the retirement or redemption.

“Qualified Defeasance” means the creation, with Investment Property of a Yield-
Restricted Escrow within ninety (90) days after any Change in Use of any Governmental Facility
to defease the Nonqualified Portion of the Governmental Obligations issued to finance the
facility remaining after any Qualified Redemption at the earliest call date available, provided that
the Commissioner of the Internal Revenue Service is notified of the establishment of such
escrow within ninety (90) days after its creation, and a Qualified Cash Defeasance.

“Qualified 501(c)(3) Bond” means any Qualified Private Activity Bond that satisfies the
requirements of Section 145 of the Code.

“Qualified Guarantee Fee” means any expenditure incurred in connection with obtaining
a qualified guarantee of Governmental Obligations, within the meaning of Treas. Reg. § 1.148-

4().

“Qualified Private Activity Bond” means any Private Activity Bond that satisfies the
requirements of Section 141(e) of the Code.

“Qualified Redemption” means (i) the retirement or redemption of the Nonqualified
Portion of Governmental Obligations within ninety (90) days after the Change in Use of any
Governmental Facility financed with such obligations, and (ii) a Qualified Cash Redemption.
Although generally a pro rata portion of each maturity of the obligations must be retired or
redeemed, the Governmental Issuer may instead retire or redeem any obligation so long as the
weighted average maturity of the remaining obligations is not greater than the weighted average
maturity of all the obligations immediately prior to the retirement or redemption.

“Qualified Replacement” means the purchase, with Disposition Cash, of Replacement
Property within two (2) years after the date of any sale, exchange or other disposition resulting in
the Change in Use of a Governmental Facility, provided that any remaining Disposition Cash is
used for a Qualified Cash Redemption or a Qualified Cash Defeasance.

“Reasonable Use Expectation” means the expectation, reasonably based on the facts
known on the Closing Date of Governmental Obligations, that the facilities financed with the
Proceeds of such obligations would be used as Governmental Facilities for a substantial period
before any Private Use, provided that the Governmental Issuer does not enter into any
arrangements with respect to such facilities with any Private User prior to such Closing Date.

{C1735209.1}
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“Reasonably Required Reserve or Replacement Fund” means any fund that is pledged as
security for or is available for payment of any Debt Service of any Governmental Obligation and
is reasonably required by the lender, a State or other governmental or regulatory authority having
jurisdiction over the Governmental Issuer, a national bond rating agency, or an underwriter or
financial advisor and that satisfies the limitations of Treas. Reg. § 1.148-2(f).

“Rebate Amount” means the excess of the Future Value of “Receipts” over the Future
Value of “Payments” (each as defined in the Treasury Regulations) from and for Nonpurpose
Investments, pursuant to Treas. Reg. § 1.148-3(b). For this purpose, a “computation credit” of
$1,000 shall be treated as a “Payment” made on the last date of each Bond Year during which
there are Gross Proceeds of the Governmental Obligations invested that are subject to the rebate
provisions of Section 148(f) of the Code and Treas. Reg. § 1.148-3.

“Rebate Analyst” means Bond Counsel or a nationally recognized Independent public
accounting firm.

“Rebate Payment” means the amount of Required Rebate that must be remitted to the
United States Treasury pursuant to the Code and Treasury Regulations thereunder, plus penalties
and interest, if any.

“Redemption Date” means the date on which the final payment of Debt Service of
Governmental Obligations is made, whether upon maturity, redemption or acceleration thereof.

“Refunding Bond” means any Governmental Obligation the Proceeds of which are used
to pay the Debt Service of or premium on another obligation of the obligor or of any Related
Person, as provided in Treas. Reg. § 1.150-1(d).

“Reimbursement Allocation” means a written allocation of the Proceeds of Governmental
Obligations intended to reimburse, pursuant to a Reimbursement Resolution, the Governmental
Issuer for Capital Expenditures for facilities being financed with such obligations that were paid
no earlier than sixty (60) days prior to the date of the Reimbursement Resolution, provided that
any such allocation is made within eighteen (18) months after the later of the date the Capital
Expenditure was paid or the date such facilities are placed in service, but in no event later than
three (3) years after the payment date of the expenditure. Any written allocation made within
thirty (30) days after the Closing Date of such obligations shall be treated as if made on such
Closing Date.

“Reimbursement Resolution” means a declaration of intent, pursuant to Treas. Reg. §
1.150-2, issued under the Code, by a Governmental Issuer to finance Capital Expenditures with
debt. For this purpose, the issuance of debt to finance specific facilities shall constitute a
Reimbursement Resolution, the date of adoption of which shall be no later than the Closing Date
of such debt.

“Related Governmental Use” means any Use of Governmental Facilities by a
Governmental Entity that is related to the Use of such facilities by a Private User.

“Related Person” means a “related person” within the meaning of Section 147(a)(2) of
the Code and a “related party” within the meaning of Treas. Reg. § 1.150-1(b).

{C1735209.1}
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“Related Private Use” means any Private Use that is not Unrelated Private Use.

“Remedial Action” means a Qualified Alternative Use, a Qualified Defeasance, a
Qualified Redemption and/or a Qualified Replacement, provided that the Remedial Action
Conditions are satisfied.

“Remedial Action Conditions” means that (i) either the Governmental Issuer (a) expected
on the Closing Date of Governmental Obligations that there would be no Private Use of any
facilities financed with the Proceeds of such obligations nor any Private Loan of any of such
Proceeds, or (b) such obligations were subject to a Mandatory Redemption Provision, (ii) the
weighted average maturity of such obligations on their Closing Date is not greater than 120
percent of the average reasonably expected economic life of the facilities financed with such
Proceeds, (iii) the Private Use or Private Loan is granted at fair market value on bona fide, arm’s
length terms and (iv) the Proceeds of such obligations were originally spent for a Governmental
Purpose.

“Renewal Option” means a legally enforceable right to renew a contract.

“Replacement Proceeds” means amounts replaced by Proceeds of Governmental
Obligations, including any sinking fund, Pledged Fund, reserve or replacement fund, or other
funds that would be expected to be used to pay Debt Service of any such obligations, within the
meaning of Treas. Reg. § 1.148-1(c).

“Replacement Property” means any Governmental Facility.

“Required Rebate” means the amount determined by subtracting the Future Value, as of
each Computation Date for Governmental Obligations, of all Rebate Payments for such
obligations previously made from (i) on an Installment Computation Date for the obligations, at
least ninety percent (90%) of the Rebate Amount determined as of that date, and (ii) on the Final
Computation Date for the obligations, the Rebate Amount.

“Residential Rental Property” means any residential rental property for family units not
located in the jurisdiction of the Governmental Issuer or not acquired to implement a court
ordered or approved housing desegregation plan.

“Sale Date” means the first day on which the Governmental Issuer and the original
purchasers of Governmental Obligations are bound, in writing, to the sale and purchase of such
obligations on specific terms that are not later modified or adjusted.

“Sale Proceeds” means the Issue Price of Governmental Obligations, including amounts
paid or deemed paid as underwriters' discount, but excluding amounts paid for interest accrued
prior to the Closing Date of such obligations.

“Service Contract” means a contract between the Governmental Issuer and a Service -
Provider under which the Service Provider provides services involving any portion or function of
a Governmental Facility.

“Service Provider” means any Private User that provides management or other services.

{C1735209.1}
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“SLGS” means any security that is part of the United States Treasury Obligation - State
and Local Government Series.

“Spendable Proceeds” means Net Sale Proceeds of Governmental Obligations.

“State” means any state and possession of the United States of America and the District
of Columbia.

“Target Date” means each of the dates by which the Construction Expenditure Amounts
for Governmental Obligations must be spent. The First Target Date for such obligations is six
(6) months after the Closing Date of the obligations; the Second Target Date is one (1) year after
such Closing Date; the Third Target Date is eighteen (18) months after such Closing Date; the
Fourth Target Date is two (2) years after such Closing Date and the Fifth Target Date is three (3)
years after such Closing Date.

“Tax-Exempt Bond” means (i) any Governmental Obligation the interest on which is
excludible from gross income for federal income tax purposes, pursuant to Sections 103 and
150(a)(6) of the Code, (ii) any Pre-TRA Bond, (iii) certain tax-exempt mutual funds, as provided
in Treas. Reg. § 1.150-1(b), and (iv) any Demand Deposit SLGS.

“Transferred Proceeds” means any Proceeds of Governmental Obligations that become
Proceeds of other Governmental Obligations, pursuant to Treas. Reg. § 1.148-9, following
redemption of the former obligations.

“Treasury Regulation” and “Treas. Reg.” means any Regulation, Proposed Regulation or
Temporary Regulation, as may be applicable, issued by the United States Treasury Department
pursuant to the Code or the 1954 Code, as appropriate.

“United States” means the United States of America and any agency or instrumentality
thereof.

“United States Treasury Obligation” means any Investment Property that is an obligation
of the United States Treasury.

“Unrelated Person” means any person and any entity that is not a Related Person and is
Independent.

“Unrelated Private Use” means any Private Use that is not related to the Use by a
Governmental Entity of Governmental Facilities.

“Unrelated Trade or Business” means a trade or business or similar activity carried on by
a 501(c)(3) Organization that is unrelated to the exempt purpose of the 501(c)(3) Organization,
within the meaning of Section 513 of the Code.

“Use” means (i) owning, (ii) leasing, (iii) managing or servicing, (iv) being entitled to the
output of facilities financed with Governmental Obligations, or (v) having any other
arrangement, agreement or understanding, whether written or oral, that (A) conveys special legal
entitlements to any Private User with respect to such facilities, if available to the general public,

{C1735209.1}
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or (B) conveys special economic benefits to any Private User with respect to such facilities if not
available for Use by the general public. Use pursuant to contracts meeting the requirements of
Rev. Proc. 93-19, 1993-1 C.B. 526 or Rev. Proc. 97-13, 1997-1 C.B. 632, as modified by Rev.
Proc. 2001-39, whichever is applicable, any applicable successor Revenue Ruling or Procedure
or United States Treasury Regulation or as described in Section 1(d) of this Memorandum, does
not constitute Use. Use by a natural person as an employee for federal income tax purposes of a
user does not constitute Use.

“Yield” means that discount rate which, when computing the present value of all
payments of Debt Service to be made on an obligation, produces an amount equal to, in the case
of Governmental Obligations, their Issue Price, and in the case of any Investment Property
purchased with the Gross Proceeds of Governmental Obligations, its Purchase Price, pursuant to
Treas. Regs. §§ 1.148-4 and -5.

“Yield Reduction Amount” means, on each Installment Computation Date for
Governmental Obligations, at least ninety percent (90%) of the excess of the Future Value of
“Receipts” over the Future Value of “Payments” (each as defined in the Treasury Regulations)
from and for Eligible Yield-Restricted Proceeds of such obligations invested at a Materially
Higher Yield, less the Future Value of any previously paid Yield Reduction Payments for the
obligations and, on the Final Computation Date, one hundred percent (100%) of the excess of the
Future Value of “Receipts” over the Future Value of “Payments” (each as defined in the
Treasury Regulations) from and for Eligible Yield- Restricted Proceeds of the obligations
invested at a Materially Higher Yield, less the Future Value of any previously paid Yield
Reduction Payments.

“Yield Reduction Payment” means any payment of the Yield Reduction Amount for
Governmental Obligations made to the United States Treasury pursuant to Treas. Reg. § 1.148-
5(c) with respect to Eligible Yield-Restricted Proceeds of such obligations invested at a
Materially Higher Yield.

“Yield-Restricted Escrow” means Investment Property held in an Escrow Fund that,
either together, or if Treas. Reg. § 1.148-10(b) applies, individually, may not be at a Materially
Higher Yield, pursuant to Treas. Reg. § 1.148-2.

“Yield-Restricted Investment Computational Base” means the initial amount of Gross
Proceeds of Governmental Obligations invested in the Investment Property.

“Yield-Restricted Proceeds” means any Gross Proceeds of Governmental Obligations
that may not be invested at a Materially Higher Yield, pursuant to Section 148 of the Code.

{C1735209.1}
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JACKSONKELLY

ATTORNEYS AT LAW PLLC
500 LEE STREET EAST » SUITE 1600 « PO. BOX 553 « CHARLESTON, WEST VIRGINIA 25322 « TELEPHONE: 304-340-1000 » TELECOPIER: 304-340-1130

www jacksonkelly.com

DIRECT NO. (304) 340-1318 FAXNO. (304) 340-1272
EMAIL: sgee@jacksonkelly.com

May 14, 2010

CERTIFIED - RETURN
RECEIPT REQUESTED q1, 7108 2133 3935 9079 b532

Internal Revenue Service Center
Ogden, UT 84201

Re: Lubeck Public Service District Water Revenue Bonds,
Series 2010 A (BB and T)
Ladies and Gentlemen:

Enclosed are two copies of Form 803 8-G, Information Return for Tax-Exempt
Governmental Obligations, relative to the above-described bond issue. Please file one copy
and return one copy marked “Filed” to the undersigned in the enclosed postage paid,
self-addressed envelope.

Very truly yours,

oA e

amme L. Gee
SLG:lp

Enclosures

{C1778879.1}
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o 3038-G Information Return for Tax-Exempt Governmental Obligations

» Under Internal Revenue Code section 149(e) OMB No. 1545-0720
(Rev. November 2000) » See separate Instructions.
Eﬁg;’;"g:;:g::esmzuw Caution: If the issue price is under $100,000, use Form 8038-GC.
Reporting Authority If Amended Return, check here » []
1 Issuer's name 2 lIssuer's employer identification number
Lubeck Public Service District 55 0455342
3 Number and street (or P.O. box if mail is not delivered to street address) Room/suite} 4 Report number
P.0.Box 700 3 2010-01
6§ City, town, or post office, state, and ZIP code 6 Date of issue
Washington, West Virginia 05/14/2010
7 Name of issue 8 CUSIP number
Water Revenue Bonds, Series 2010 A N/A
9 Name and title of officer or legal representative whom the IRS may call for more information | 10 Telephone number of officer or legal representative
James M. Cox, Manager ( 304 863-3341
Type of Issue (check applicable box(es) and enter the issue price) See instructions and attach schedule
11 [ Education . . O o b |
12 [J Health and hospltal S A |-
13 O Transportation . . . . . . . . . .o oo |8
14 [ Public safety. . . . s e
15 ] Environment (including sewage bonds) ) R | 590,000
16 [ Housing . . . . . . . L 16
17 [ Utilities
18 [J Other. Describe I .

19  If obligations are TANs or RANs, check box » [J  If obligations are BANs, check box P l:l /
20 If obligations are in the form of a lease or installment sale, check box . . . . . .

Description of Obligations. Complete for the entire issue for which this form is being filed.

(a) Final maturity date (b) Issue price @ S;;S}:eeda';eggtl:ﬁitti)? " a‘f,’;,‘ggﬂg,?,ﬁﬂmy (e) Yield
21 6/1/2025 $ 590,000 | $ 590,000 8.4868  years 4.74 o,
m Uses of Proceeds of Bond Issue (including underwriters’ discount)
22 Proceeds used for accrued interest . . . . e e e e e e e 22
23 Issue price of entire issue (enter amount from I|ne 21 column (b)) ... |23 590,000
24  Proceeds used for bond issuance costs (including underwriters’ discount) . {24 12,950
25 Proceeds used for credit enhancement . . . . . . L25
26  Proceeds allocated to reasonably required reserve or replacement fund . . |26
27 Proceeds used to currently refund priorissues . . . . . . . . . 27
28 Proceeds used to advance refund prior issues . . . . . . . . .28
29 Total (add lines 24 through 28), . . .. |28 12,950
Nonrefunding proceeds of the issue (subtract line 29 from line 23 and enter amount here) . . |30 577,050
Description of Refunded Bonds (Complete this part only for refunding bonds.)
31 Enter the remaining weighted average maturity of the bonds to be currently refunded . . . » years
32 Enter the remaining weighted average maturity of the bonds to be advance refunded . . . » years
33 Enter the last date on which the refunded bonds willbecalled . . . . . . . . . . . P
34 Enter the date(s) the refunded bonds were issued P
Miscellaneous
35 Enter the amount of the state volume cap allocated to the issue under section 141(b)5) . . . |38 0
36a Enter the amount of gross proceeds invested or to be invested in a guaranteed investment contract (see instructions) 36a 0
b Enter the final maturity date of the guaranteed investment contract » %
37 Pooled financings: a Proceeds of this issue that are to be used to make loans to other governmental units 37a 0
b If this issue is a loan made from the proceeds of another tax-exempt issue, check box » [ and enter the name of the
issuer b and the date of the issue »
38 If the issuer has designated the issue under section 265(b)(3XB)(i}(Ill) (small issuer exception), check box . . . P ¥4
39 If the issuer has elected to pay a penalty in lieu of arbitrage rebate, checkbox . . . . . . . . . . . . »Q
40 |f the issuer has identified a hedge, check box . . . . .. . »]
Under penaltles of perjury, | declare that | have examined this return and accompanying schedules and statements, and to the best of my knowledge
ani ey are true, correct, and complete,
Sign
Here ey / W 6’ lLl lao to Jerry R. Martin, Chairperson
} Signati )u'/J of issuer’s /uthonzed representative Date } Type or print name and title

For Paperwork Bﬁ!ﬁctlon Acf Notice, see page 2 of the Instructions. Cat. No. 637738 Form 8038-G (Rev. 11-2000)

®



\ LUBECK PUBLIC SERVICE DISTRICT 3.10
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

RECEIPT FOR BONDS

The undersigned authorized representative of Branch Banking and Trust
Company (the “Purchaser”), for and on behalf of the Purchaser, hereby certifies as
follows:

1. On this 14" day of May, 2010, in Charleston, West Virginia, the
Purchaser received the Water Revenue Bonds, Series 2010 A (BB and T), of Lubeck
Public Service District (the “Issuer”), in the principal amount of $590,000, numbered
AR-1, issued in the form of one bond, fully registered to the Purchaser, and dated May
14, 2010 (the “Bonds”).

2. At the time of such receipt of the Bonds, they had been executed by
the Chairperson of the Issuer and attested by the Secretary of the Issuer, by their

respective manual signatures, and the official seal of the Issuer had been impressed upon
the Bonds.

WITNESS my signature on this 14" day of May, 2010.

BRANCH BANKING AND TRUST COMPANY

@aﬁ%@ﬁ

Authérized Representative

{C1735213.1}



LUBECK PUBLIC SERVICE DISTRICT 3.11
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

RECEIPT FOR BOND PROCEEDS

The undersigned Chairperson of Lubeck Public Service District (the
“Issuer”), for and on behalf of the Issuer, hereby certifies as follows:

On this 14" day of May, 2010, the Issuer received from the Branch
Banking and Trust Company (the “Purchaser”), as the original purchaser of the $590,000
Lubeck Public Service District Water Revenue Bonds, Series 2010 A (BB and T), dated
May 14, 2010 (the “Series 2010 A Bonds”), the sum of $590,000, being the entire
principal amount of the Series 2010 A Bonds. The Issuer understands that the remaining
proceeds of the Series 2010 A Bonds will be advanced to the Issuer by the Purchaser
from time to time as construction proceeds to completion.

WITNESS my signature on this 14" day of May, 2010.

LUBECK PUBLIC SERVICE DISTRICT

{C1739766.1}



LUBECK PUBLIC SERVICE DISTRICT 3.12
WATER REVENUE BONDS, SERIES 2010 A
(BBand T)

REQUEST AND AUTHORIZATION TO
AUTHENTICATE. REGISTER AND DELIVER BONDS

Branch Banking and Trust Company
Charleston, West Virginia

Ladies and Gentlemen:

We herewith hand to you, duly executed, the $590,000 Water Revenue
Bonds, Series 2010 A (BB and T), in the form of one bond, numbered AR-1, dated May
14, 2010 (the “Bonds™), of Lubeck Public Service District (the “Issuer”), authorized to be
issued under and pursuant to a Bond Resolution and a Supplemental Resolution duly
adopted by the Issuer on May 13, 2010.

You are hereby requested and authorized to authenticate, register and
deliver the Bonds on behalf of the Issuer to Branch Banking and Trust Company.

WITNESS my signature on this 14™ day of May, 2010.

LUBECK PUBLIC SERVICE DISTRICT

crson

(SEAL)

SeC}e{a/ry

{C1739771.1}



LUBECK PUBLIC SERVICE DISTRICT 3.13
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

REGISTRAR'S AGREEMENT

THIS REGISTRAR'S AGREEMENT, dated as of the 14 day of May,
2010, by and between LUBECK PUBLIC SERVICE DISTRICT, a public corporation
(the “Issuer”), and BRANCH BANKING AND TRUST COMPANY, Charleston, West
Virginia (the “Registrar™).

WHEREAS, the Issuer has, contemporaneously with the execution hereof,
issued and sold its $590,000 Water Revenue Bonds, Series 2010 A (BB and T), dated
May 14, 2010 (the “Bonds”), in the form of one bond, in fully registered form, pursuant
to a Bond Resolution and a Supplemental Resolution adopted by the Issuer on May 13,
2010 (collectively, the “Resolution™);

WHEREAS, capitalized words and terms used in this Registrar's
Agreement and not otherwise defined herein shall have the respective meanings given
them in the Resolution, a copy of which is attached as Exhibit A hereto and incorporated
herein by reference;

WHEREAS, the Resolution provides for an appointment by the Issuer of a
Registrar for the Bonds; and

WHEREAS, the Issuer desires to appoint, and by the Resolution and this
Registrar's Agreement does appoint, the Registrar to act as Registrar under the Resolution
and to take certain other actions hereinafter set forth;

NOW, THEREFORE, it is agreed by and between the parties hereto as
follows:

1. Upon the execution of this Registrar's Agreement by the Issuer and
the Registrar and during the term hereof, the Registrar does accept and shall have and
carry out the powers and duties of Registrar for the Bonds, all as set forth in the
Resolution, such duties including, among other things, the duties to authenticate, register
and deliver Bonds upon original issuance and when properly presented for exchange or
transfer, and shall do so in accordance with any rules and regulations promulgated by the
United States Treasury Department or by the Municipal Securities Rulemaking Board or
similar regulatory bodies as the Issuer advises it of and with generally accepted industry
standards.

{C1739787.1}



2. The Registrar agrees to furnish the Issuer with appropriate records of
all transactions carried out by it as Registrar and to furnish the Issuer with the names and
specimen signatures of the Registrar's authorized officers for the purposes of acting as the
Registrar and with such other information and reports as the Issuer may from time to time
reasonably require.

3. The Registrar shall have no responsibility or liability for any action
taken by it at the specific direction of the Issuer.

4. As compensation for acting as Registrar pursuant to this Registrar's
Agreement, the Issuer hereby agrees to pay to the Registrar the compensation heretofore
agreed by the parties and set forth in the attached invoice.

5. It is intended that this Registrar's Agreement shall carry out and
implement provisions of the Resolution with respect to the Registrar. In the event of any
conflict between the terms of this Registrar's Agreement and the Resolution, the terms of
the Resolution shall govern.

6. The Issuer and the Registrar each warrants and represents that it is
duly authorized and empowered to execute and enter into this Registrar's Agreement and
that neither such execution nor the performance of its duties hereunder or under the
Resolution will violate any order, decree or agreement to which it is a party or by which
it is bound.

7. This Registrar's Agreement may be terminated by either party upon
60 days' written notice sent by registered or certified mail to the other party, at the
following respective address:

ISSUER:

Lubeck Public Service District
P.O. Box 700

Washington, WV 26181
Attention: Chairperson

REGISTRAR:

Branch Banking and Trust Company
501 Tennessee Avenue

Charleston, WV 25302

Attention: Corporate Trust Department

The Issuer and the Registrar shall notify the other in writing of any change
of address.

{C1739787.1}



8. The Registrar is hereby requested and authorized to authenticate,
register and deliver the Bonds in accordance with the Resolution.

IN WITNESS WHEREOF, the partics hereto have respectively caused this
Registrar's Agreement to be signed in their names and on their behalf, all as of the date
first written above.

LUBECK PUBLIC SERVICE DISTRICT

}@m / Wd«,k

BRANCH BANKING AND TRUST COMPANY

/W,é%/%

Authdrized Officef

{C1739787.1}



EXHIBIT A

See Bond Resolution (Tab No. 8)

See Supplemental Resolution (Tab No. 9)
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LUBECK PUBLIC SERVICE DISTRICT 3.14
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

CERTIFICATE OF REGISTRATION OF BONDS

BRANCH BANKING AND TRUST COMPANY, Charleston, West
Virginia, as Registrar (the “Registrar”), hereby certifies that on the date hereof, the
single, fully registered Water Revenue Bonds, Series 2010 A (BB and T), of Lubeck
Public Service District (the “Issuer”), dated May 14, 2010, in the principal amount of
$590,000, numbered AR-1, was registered as to principal and interest, in the name of
“Branch Banking and Trust Company” in the books of the Issuer kept for that purpose at
our office, by a duly authorized officer on behalf of the Registrar.

WITNESS my signature on this 14™ day of May, 2010.

BRANCH BANKING AND TRUST COMPANY,
as Registrar

Mﬁ%ﬂf

Authorized Officer

{C1739792.1}



LUBECK PUBLIC SERVICE DISTRICT 3.15
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

ACCEPTANCE OF APPOINTMENT AS DEPOSITORY BANK

BRANCH BANKING AND TRUST COMPANY, Charleston, West
Virginia, hereby accepts appointment as Depository Bank for the Series 2010 A Bonds
Construction Trust Fund (the “Fund”) in connection with a Bond Resolution and a
Supplemental Resolution adopted by Lubeck Public Service District (the “Issuer’”) on
May 13, 2010 (collectively, the “Resolution’), authorizing the issuance of the Issuer’s
Water Revenue Bonds, Series 2010 A (BB and T), in the aggregate principal amount of
$590,000, dated May 14, 2010, and agrees to serve as Depository Bank for the Fund, all
as set forth in the Resolution.

WITNESS my signature on this 14™ day of May, 2010.

BRANCH BANKING AND TRUST COMPANY

Authorized Officer

{C1739793.1}
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JACKSONKELLY

ATTORNEYS AT LAW PLLC

500 LEE STREET EAST « SUITE 1600 « PO. BOX 553 » CHARLESTON, WEST VIRGINIA 25322 « TELEPHONE: 304-340-1000 « TELECOPIER: 304-340-1130

To:

From:

Date:

Re:

Rusty Akers

Jim Cox

Ryan White

May 14, 2010

www.jacksankelly.com

CLOSING MEMORANDUM 3.16

Lubeck Public Service District Water Revenue Bonds, Series 2010 A

(BB and T)

{C1739796.1}

DISBURSEMENTS TO DISTRICT

Payor:
Source:
Amount:
Date:
Form:
Payee:
Bank:
Contact:

Routing No.:
Account No.:

Account:

Branch Banking and Trust Company

Series 2010 A Bonds Proceeds

$587,050 ($590,000 proceeds less BB and T costs)
May 14, 2010

Interbank Transfer

Lubeck Public Service District

Branch Banking and Trust Company

Rusty Akers (304) 353-1635

051503394

0005176133076

Series 2010 A Bonds Construction Trust Fund

Clarksburg, WV ¢ Martinsburg, WV ¢ Morgantown, WV « Wheeling, WV
Denver, CO « Lexington, KY ¢ Pittsburgh, PA « Washington, DC



USDA mamls

= Rural <X
_ Development

United States Department of Agriculture
Rural Development
West Virginia State Office

LUBECK PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

CONSENT TO ISSUANCE OF PARITY BONDS

The undersigned duly authorized representative of the United States of
America, acting through the United States Department of Agriculture, Rural
Development, the registered owner of the Prior Bonds, hereinafter ‘defined and
described, hereby (i) consents to the issuance of the Water Revenue Bonds,
Series 2010 A (BB and T) (the “Series 2010 A Bonds”), in the original aggregate
amount not to exceed $600,000, by Lubeck Public Service District (the “Issuer”),
under the terms of the resolutions authorizing the Series 2010 A Bonds (collectively,
the “Resolution”), on a parity with respect to liens, pledge and source of and security
for payment, with the Issuer's Water Revenue Bonds, Series 1997, Water Revenue
Bonds, Series 2005 B (United States Department of Agriculture) and Water Revenue
Bonds, Series 2005 C (United States Department of Agriculture) (the “Prior Bonds™);
(ii) waives any requirements imposed by the Prior Bonds or the resolutions authorizing
the Prior Bonds (the "Prior Resolutions"), regarding the issuance of parity bonds which
are not met by the Series 2010 A Bonds or the Resolution; and (iii) consents to any
amendments made to the Prior Resolutions by the Resolution.

WITNESS my signature on this 13" day of May, 2010.

UNITED STATES OF AMERICA,
UNITED STATES DEPARTMENT OF
AGRICULTURE, RURAL DEVELOPMENT

BOBBY LEWIS
State Director

1550 Earl Core Road « Suite 101 » Morgantown, WV 26505
Phone: (304) 284-4860 OR 1-800-295-8228 » Fax: (304) 284-4893 - TDD: (304) 284-4836
Web: http://www.rurdev.usda.gov/wv

Committed to the future of rural communities.
“USDA is an equal opportunity provider, employer and lender.”

To file a complaint of discrimination write USDA, Director, Office of Civil Rights, 1400 Independence Avenue, S.W.,
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WEST VIRGINIA
Water Development Authority

Celebrating 34 Years of Service 1974 - 2008

LUBECK PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

CONSENT TO ISSUANCE OF BONDS

In reliance upon a certificate of Philip R. Postlewait, Jr., certified public
accountant and the opinion of Jackson Kelly PLLC, bond counsel, stating that the
coverage and parity requirements have been met, the undersigned duly authorized
representative of the West Virginia Water Development Authority, the registered owner
of the Prior Bonds, hereinafter defined and described, hereby consents to the issuance of
the Water Revenue Bonds , Series 2010 A (BB and T) (the “Series 2010 A Bonds”), in
the original aggregate principal amount of $590,000, by Lubeck Public Service District
(the “Issuer”), under the terms of the resolutions authorizing the Series 2010 A Bonds, on
a parity with respect to liens, pledge and source of and security for payment with the
Issuer’s Water Revenue Bonds, Series 1990 A and Water Revenue Bonds, Series 2005 A
and senior and prior to the Issuer’s Water Revenue Bonds, Series 19999 B(collectively,
the “Prior Bonds™). Additionally, the undersigned hereby (i) consents to the issuance of
the Series 2010 A Bonds without prepaying the Issuer’s Bond Anticipation Notes, Series
2009 A (the “Series 2009 A Notes™); and (ii) waives any requirements imposed by the
Series 2009 A Notes or the resolution authorizing the Series 2009 A Notes, regarding the
issuance of bonds without the payment of the Series 2009 A Notes in regard to the
issuance of the Series 2010 A Bonds.

WITNESS my signature on this 14™ day of May, 2010.

WEST VIRGINIA WATER
DEVELOPMENT AUTHORITY

Authorized Representative E E

(C1739804.1) 180 Association Drive, Charleston, WV 25311-1217
phone (304) 558-3612 / fax (304) 558-0299
www.wvwda.org
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LUBECK PUBLIC SERVICE DISTRICT

Water Revenue Bonds, Series 2010 A
(BB and T)

CERTIFICATE OF PURCHASER

BRANCH BANKING AND TRUST COMPANY, Charlotte, North
Carolina (the “Purchaser”), as original purchaser from the Lubeck Public Service District
(the “Issuer”) of the Bonds (the “Bonds™), hereby certifies on this 144 day of May, 2010,
that:

1. We are purchasing the Bonds for our own portfolio and none of the
Bonds have been the subject of an initial offering to the public. We do not intend to
divide the Bonds purchased by us nor to resell or otherwise dispose of all or any part of
the Bonds purchased by us, except as permitted by law on a basis of full disclosure to any
subsequent holder of the Bonds and subject to applicable securities laws and regulations
thereunder.

2. The weighted average maturity of the Bonds is 8.4868 years.

3. The interest rate on the Bonds is 4.74%.

4. This certificate may be relied upon by the Issuer with respect to its
Tax Certificate relating to the Bonds, and by Jackson Kelly PLLC in rendering their tax
opinion with respect to the Bonds.

IN WITNESS WHEREOF, BRANCH BANKING AND TRUST

COMPANY, has caused this Certificate to be executed by its duly authorized officer, as
of the day and year first above written.

BRANCH BANKING AND TRUST COMPANY

By: —%
Its: Vige President

{C1739809.1}



WEST VIRGINIA MUNICIPAL BOND COMMISSION ' 3.20
Suite 401 NEW ISSUE REPORT FORM
1207 Quarrier Street, Charleston, WV 25301 Date of Report:_  May 14, 2010
(304) 558-3971

ISSUE: Lubeck Public Service District Water Revenue Bonds, Series 2010 A (BB and T)

ADDRESS: P.O. Box 700, Washington, WV 26181 COUNTY: Wood
PURPOSE OF ISSUE: New Money
Refunding Refunds issue(s) dated:

ISSUE DATE: May 14, 2010 CLOSING DATE: May 14, 2010

ISSUE AMOUNT: $590.000 . RATE; 4.74%

1st DEBT SERVICE DUE: N/A 1st PRINCIPAL DUE: N/A

1st DEBT SERVICE AMOUNT: $ N/A PAYING AGENT: Branch Banking & Trust Company
1 BOND COUNSEL: Jackson Kelly PLLC UNDERWRITERS COUNSEL.:

Contact Person: Samme L. Gee, Esquire Contact Person:

Phone: (304)340-1318 Phone:

CLOSING BANK: Branch Banking & Trust Co. ESCROW TRUSTEE:

Contact Person:

Contact Person: Rusty Akers Phone:
Phone: __ (304) 353-1635

KNOWLEDGEABLE ISSUER CONTACT: OTHER:
Contact Person: James Cox Contact Person:
Position: Manager Function:
Phone: (304) 863-3341 Phone:

E-Mail: lubeckpsd@casinternet.net

DEPOSITS TO MBC AT CLOSE: Accrued Interest:  $
Capitalized Interest: §
By Wire Reserve Account:  §
Check Other: $

REFUNDS & TRANSFERS BY MBC AT CLOSE:

By Wire To Escrow Trustee: $
Check To Issuer: $

IGT To Cons. Invest. Fund $

To Other: $

NOTES:_The Bond Commission will only hold the Series 2010 A Bonds Reserve Account to be funded over
10 vears. The Issuer will make debt service payments to Branch Banking and Trust Company directly.

FOR MUNICIPAL BOND COMMISSION USE ONLY:
Documents Required:
Transfers Required:

{C1739811.1}



PHILIP R. POSTLEWAIT, JR.

CERTIFIED PUBLIC ACCOUNTANT

P.O. BOX 1281
PARKERSBURG, WEST VIRGINIA 26102 321
TELEPHONE (304) 422-7444 ’
FACSIMILE (304) 422-4991

May 14, 2010

LUBECK PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS,
SERIES 2010 A (BB and T)

Lubeck Public. Service District
Washington, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Branch Banking and Trust Company
Charleston, West Virginia

United States Department of Agriculture
Rural Utilities Service
Parkersburg, West Virginia

Ladies and Gentlemen:

I have reviewed the water rates of Lubeck Public Service District (the
“Issuer”), as approved by the order of the Public Service Commission of West Virginia
entered November 13, 2009, in Case No. 08-2016-PSWD-CN, the projected operating
expenses and the anticipated customer usage provided by Burgess & Niple, Inc., the
consulting engineer of the Issuer. It is my opinion that such rates are sufficient (i) to provide
for all operating expenses of the water facilities of the Issuer (the “System™) and (ii) to leave
a balance each year equal to at least 115% of the maximum amount required in any year for
payment of principal of and interest on the Issuer’s Water Revenue Bonds, Series 1990 A;
Water Revenue Bonds, Series 1990 B; Water Revenue Bonds, Series 1997; Water Revenue
Bonds, Series 2005 A (West Virginia Infrastructure Fund); Water Revenue Bonds, Series
2005 B (United States Department of Agriculture); Water Revenue Bonds, Series 2005 C
(United States Department of Agriculture) (collectively, the “Prior Bonds™); and Water
Revenue Bonds, Series 2010 A (BB and T) (the “Series 2010 A Bonds™).

{C1741272.1}



It is further my opinion that (i) the Net Revenues for the fiscal year following
the year in which the Series 2010 A Bonds are to be issued will be at least 115% of the
average annual debt service requirements on the Prior Bonds and the Series 2010 A Bonds;
and (ii) the Net Revenues actually derived from the System during any 12 consecutive
months within the 18 months immediately preceding the date of the actual issuance of the
Series 2010 A Bonds, plus the estimated average increased annual Net Revenues to be
received in each of the 3 succeeding yeers after the completion of the improvements to be
financed by the Series 2010 A Bonds, will not be less than 115% of the largest aggregate
amount that will mature and become due in any succeeding fiscal year for the principal of
and interest on the Prior Bonds and the Series 2010 A Bonds. The Issuer is current on all
payments to the funds and accounts established under the Bond Resolutions authorizing the
Prior Bonds, including all reserve accounts. ‘

Very truly yours,

Hip £ oS,

Philip R. Postlewait, Jr., CPA

{C1741272.1}



LUBECK PUBLIC SERVICE DISTRICT 3.22
WATER REVENUE BONDS, SERIES 2010 A
(BB and T)

CERTIFICATE OF CONSULTING ENGINEER

On this 14™ day of May, 2010, I, Craig D. Richards, Registered
Professional Engineer, West Virginia License No. 10358, of Burgess & Niple Inc.,
Parkersburg, West Virginia, hereby certify as follows:

1. Burgess & Niple Inc., is engineer for the acquisition and
construction of certain extensions, additions, betterments and improvements (the
“Project”) to the existing public water facilities (the “System”) of Lubeck Public Service
District (the “Issuer”), to be constructed primarily in Wood County, West Virginia, which
acquisition and construction are being permanently financed in part by the
above-captioned bonds (the “Bonds”) of the Issuer. All capitalized words used herein
and not defined herein shall have the same meaning set forth in the Bond Resolution
adopted by the Issuer on May 13, 2010.

2. The Bonds are being issued for the purposes of (i) paying a portion
of the costs of acquisition and construction of the Project; and (ii) paying certain costs of
issuance and related costs.

3. To the best of our knowledge, information and belief, (i) within the
limits and in accordance with the applicable and governing contractual requirements
relating to the Project, the Project will be constructed in general accordance with the
approved plans, specifications and designs prepared by Burgess & Niple Inc., and any
change orders approved by the Issuer and all necessary governmental bodies; (ii) the
Project, as designed, is adequate for its intended purpose and when constructed, in our
professional opinion, has an anticipated useful life of at least 15 years, if properly
operated and maintained, excepting anticipated replacements due to normal wear and
tear; (iit) the Issuer has received bids for the acquisition and construction of the Project
which are in an amount and otherwise compatible with the plan of financing set forth in
the Schedule B attached hereto as Exhibit A; (iv) the successful bidders have provided
the Drug-Free Workplace Affidavit as evidence of the Vendor’s compliance with the
provisions of Article 1D, Chapter 21 of the West Virginia Code; (v) the successful
bidders acknowledged receipt of all addenda to the original bid documents; (vi) the
successful bids include prices for every item on such bid forms; (vii) the Issuer has

{C1741278.1}



obtained all permits required by the laws of the State of West Virginia and the United
States necessary for the acquisition and construction of the Project and the operation of
the System; and (viii) the net proceeds of the Bonds, together with all moneys on deposit
or to be simultaneously deposited and irrevocably pledged thereto and the proceeds of

grants irrevocably committed therefor, are sufficient to pay the costs of acquisition and
construction of the Project.

WITNESS our signatures and seals as of the date first written above.

[SEAL] BURGESS & NIPLE INC
Wiy ’ / )

§QQ,£'G\STER?5-.,00@ Craig D. }i{chards, PE.

\\ K * [ . > . .
§O; 1 West Virginia License No. 10358
Sl caor
%",q“,"'%‘"@ s‘?‘@éfg

%, Qo) VIRGIN NS

(/ \9& ®os0000? O o

% 0 e\\\ o

{C1741278.1}



PROJECT FUND AGREEMENT

THIS PROJECT FUND AGREEMENT is dated as of May 14, 2010, and is by and
between the LUBECK PUBLIC SERVICE DISTRICT, a public service district, public
corporation and political subdivision of the State of West Virginia (the “Public Service District”)
and BRANCH BANKING AND TRUST COMPANY (GOVERNMENTAL FINANCE)
(“BB&T™).

RECITALS

The Public Service District is, simultaneously with the execution and delivery of this
Project Fund Agreement, executing and delivering its Water Revenue Bonds, Series 2010 A dated
as of May 13, 2010 (the “Bonds™) pursuant to the Bond Resolution finally adopted by the Public
Service District on May 14, 2010, as supplemented and amended by a Supplemental Resolution
adopted on May 13, 2010 (the “Bond Resolution™). The purpose of the Bonds is to provide for
BB&T’s advance of $590,000 to finance the acquisition, construction and equipping of the Project,
as defined in the Bond Resolution. In partial consideration for BB&T’s purchase of the Bonds, the
Public Service District has agreed to provide for financing proceeds to be deposited and disbursed
pursuant to this Project Fund Agreement.

NOW, THEREFORE, the parties agree as follows:

SECTION 1. DEFINITIONS

In this Project Fund Agreement, the term “Project Costs” means all costs of the
design, planning, constructing, acquiring and equipping of the Project as determined in accordance
with generally accepted accounting principles and that will not adversely affect the exclusion from
gross income for federal income tax purposes of the interest payable by the Public Service District
under the Bonds, including (a) sums required to reimburse the Public Service District or its agents
for advances made for any such costs, (b) interest during the construction process and for up to six
months thereafter, and (c) all costs related to the financing of the Project through the Bonds and all
related transactions.

In addition, any capitalized terms used in this Project Fund Agreement and not
otherwise defined shall have the meanings assigned thereto in the Bond.

SECTION 2. PROJECT FUND.

2.1. Project Fund. On the date of issuance of the Bond (the “Closing Date™),
BB&T will deposit $590,000 into a special account of the Public Service District at BB&T to be
designated “Lubeck Public Service District Construction Account” (the “Project Fund”). This
account shall be held separate and apart from all other funds of the Public Service District. The
Project Fund is the Public Service District’s property, but the Public Service District is hereby
authorized to withdraw amounts on deposit in the Project Fund only as provided in this Project Fund
Agreement and only for application from time to time to the payment of Project Costs. Pending such
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application, such amounts shall be subject to a lien and charge in favor of BB&T to secure the
Public Service District’s obligations under the Bonds.

2.2.  Requisitions from Project Fund. The Public Service District may withdraw
funds from the Project Fund only after authorization from BB&T. BB&T will disburse funds from
the Project Fund only to the Public Service District and only upon its receipt of one or more written
requisitions signed by one of the below listed designated Public Service District Representatives
substantially in the form of Exhibit A.

Jerry R. Martin, Chairperson
James M. Cox, Manager

The Public Service District may designate additional Representatives to sign requisitions upon
written notification to BB&T.

Upon receipt of a requisition from the Public Service District, BB&T will promptly
undertake such review of the matters referred to in such requisition as it shall deem appropriate, and
will then promptly notify the Public Service District of its approval of the requisition or the reasons
for its disapproval.

2.3. Disposition of Project Fund Balance.

(a) Upon completion - Promptly after the Project has been completed to the
point that it is suitable for carrying out substantially all the purposes it is to serve for the Public
Service District, the Public Service District must deliver to BB&T (i) a certificate to such effect
signed by a Public Service District Representative and by a licensed architect or engineer reasonably
acceptable to BB&T, and (ii) an opinion of counsel to the Public Service District that there are no
liens or encumbrances on the Project. BB&T will then withdraw any balance remaining in the
Project Fund (and not required to be retained to pay Project Costs incurred but not yet paid) and
apply such balance against the outstanding balance of principal and interest payable under the Bond.

(b) Upon default -- Upon the occurrence of an Event of Default, BB&T may
withdraw any balance remaining in the Project Fund and apply such balance against the outstanding
balance of principal and interest payable under the Bond.

(c)  After delay or inactivity --  1f (i) more than two years have elapsed from the
Closing Date or (ii) at least six months has passed from BB&T’s most recent receipt of a requisition
for Project Costs, then BB&T, upon 30 days’ notice from BB&T to the Public Service District, may
withdraw any balance remaining in the Project Fund and apply such balance against the outstanding
balance of principal and interest payable under the Bond.

(d)  Application of Project Fund balance -- BB&T will apply any amounts paid
to it pursuant to this section (i) first against all additional payments then due and payable, (ii) then to
interest accrued and unpaid to the prepayment date, and (iii) then to the prepayment of the outstanding
principal of the Bond. Such prepayment, however, will not affect any other payment obligation

{C1769721.1}
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under the Bonds. BB&T will notify the Public Service District of any withdrawal from the Project
Fund made under this Section 2.3, and in the notice will describe its application of the funds
withdrawn.

24. Investment. (a) The Public Service District and BB&T agree that money in
the Project Fund will be continuously invested and reinvested in a public funds money rate savings
account.

(b) From and after the date that is three years from the Closing Date, the Public
Service District will not purchase or hold any investment which has a “yield,” as determined under
the Code, in excess of the “yield” on the Public Service District’s obligations under the Bonds,
unless the Public Service District has supplied BB&T with a Bond Counsel Opinion to the effect
that such investment will not adversely affect the exclusion from gross income for federal income
tax purposes to which the interest components of payments under the Bond would otherwise be
entitled.

(©) Investment obligations acquired with money in the Project Fund shall be
deemed at all times to be part of the Project Fund. The interest accruing thereon and any profit or
loss realized upon the disposition or maturity of any such investment shall be credited to or charged
against the Project Fund.

(d) All earnings on moneys in the Project Fund must be used for Project Costs.

SECTION 3. MISCELLANEOUS.

3.1. Notices. Any notice or other communication required or contemplated by
this Project Fund Agreement shall be deemed to be delivered if in writing, addressed as provided
below and if (a) actually received by such addressee, or (b) in the case of mailing, when indicated to
have been delivered by a signed receipt returned by the United States Postal Service after deposit in
the United States mails, postage and registry fees prepaid, and clearly directed to be transmitted as
registered or certified mail:

(1) If intended for the Public Service District, addressed to it at the following
address: Lubeck Public Service District, P.O. Box 700, Washington, West
Virginia 26181, Attention: Manager.

(ii)  If intended for BB&T, addressed to it at the following address: BB&T
Governmental Finance, Attention: Account Administration/Municipal -
Project Fund Agreement Notice, 5130 Parkway Plaza Boulevard, Building 9,
Charlotte, North Carolina 28217.

Any party may designate a different or alternate address for notices by notice given under this
Project Fund Agreement.

3.2. Survival of Covenants and Representations. All  covenants,

representations and warranties made by the Public Service District in this Project Fund Agreement
{C1769721.1}
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and in any certificates delivered pursuant to this Project Fund Agreement shall survive the delivery
of this Project Fund Agreement.

3.3. Choice of Law. The parties intend that West Virginia law shall govern this
Project Fund Agreement.

34. Amendments. This Project Fund Agreement may not be modified or
amended unless such amendment is in writing and signed by BB&T or the Public Service District.

3.5. No Third-Party Beneficiaries. There are no parties intended to be or which
shall be deemed to be third-party beneficiaries of this Project Fund Agreement.

3.6. Successors and Assigns. All of the covenants and conditions of this Project
Fund Agreement shall be binding upon and inure to the benefit of the parties to this Project Fund
Agreement and their respective successors and assigns.

3.7.  Severability. If any court of competent jurisdiction shall hold any provision
of this Project Fund Agreement invalid or unenforceable, such holding shall not invalidate or render
unenforceable any other provision of this Project Fund Agreement.

3.8. Counterparts. This Project Fund Agreement may be executed in any
number of counterparts, including separate counterparts, each executed counterpart constituting an
original but all together only one agreement.

3.9. Termination. Except as otherwise provided in this Project Fund Agreement,
this Project Fund Agreement shall cease and terminate upon payment of all funds (including
investment proceeds) from the Project Fund.

[The remainder of this page has been left blank intentionally. |
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IN WITNESS WHEREOQF, each of the parties has caused this Project Fund
Agreement to be signed and delivered by a duly authorized officer, all as of the date first above
written.

LUBECK PUBLIC SERVICE DISTRICT

By: AA K Vé

\Chalrygerson

BRANCH BANKING AND TRUST COMPANY

Wé%ﬂ

s: L7 ex

[Project Fund Agreement dated as of May 14, 2010]
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EXHIBIT A

PROJECT FUND REQUISITION

[To Be Prepared on Public Service District’s Letterhead for Submission]

[Date]

Mary Comstock

Funding Specialist

BB&T Governmental Finance

5130 Parkway Plaza Boulevard, Building 9
Charlotte, North Carolina 28217

RE: Request for disbursement of funds from the Project Fund related to Contract No.
with , dated , 20

Dear Ms. McDermott,

Pursuant to the terms and conditions of the Project Fund Agreement dated as of
, 20, the (the “Public Service District™), requests the
disbursement of funds from the Project Fund established under the Project Fund Agreement for the
following Project Costs:

This is requisition number __ from the Project Fund.
Amount:

Vendor:

Vendor Address:

Vendor Federal Tax Number:

Applicable Vendor Invoices:

Payee (if different from vendor, attach explanation)
Project Description:

Location of Project:
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The makes this requisition pursuant to the following representations:

1. The Public Service District has appropriated in its current fiscal year funds sufficient to pay
the payments and any estimated additional payments due in the current fiscal year with
respect to the Bonds delivered in connection with this transaction.

2. The purpose of this disbursement is for partial payment on the project provided for under the
Contract referenced above.

3. The requested disbursement has not been subject to any previous requisition.

4. No notice of any lien, right to lien or attachment upon, or claim affecting the right to receive
payment of, any of the moneys payable herein to any of the persons, firms or corporations
named herein has been received, or if any notice of any such lien, attachment or claim has
been received, such lien, attachment or claim has been released or discharged or will be
released or discharged upon payment of this requisition.

5. This requisition contains no items representing payment on account of any percentage
entitled to be retained on the date of this requisition.

6. No Event of Default is continuing under the Bonds, and no event or condition is existing
which, with notice or lapse of time or both, would become an Event of Default.

7. The Public Service District will execute any Uniform Commercial Code financing
statements with respect to this portion of the Project that BB&T may request to evidence its
security interest.

8. The Public Service District has in place insurance on this portion of the Project that
complies with the insurance provisions of the above-referenced Contract.

Attached is evidence that the amounts shown in this requisition are properly payable at this time,
such as bills, receipts, invoices, architects’ payment certifications or other appropriate documents.

By: [Exhibit Form Only — Do Not Sign]

Title:

{C1769721.1}
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