
LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS, SERiES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

Closing Date: November 30, 2011

TRANSCRIPT OF PROCEEDINGS

DOCUM ~NT NO. DESCRIPTION INDEX NO

I. Organizational Documents

1.1 Certified copies of Chapter 16, Article 13A 1

and Chapter 31, Article 1 5A of the Code of West Virginia,
1931, as amended.

1.2 Orders of The County Commission of Wood County 2

Creating and Enlarging Lubeck Public Service

District (the “Issuer”).

1.3 Orders of The County Commission of Wood County 3

Appointing Members of the Public Service Board

of the Issuer (the “Board”).

1.4 Oaths of Office of the Board Members. 4

1.5 Rules of Procedure. 5

1.6 Minutes of Current Year Organizational Meeting. 6

II. Authorizing Documents

2.1 Public Service Commission Order. 7

2.2 Infrastructure Council Approval Letter. 8

2.3 Infrastructure Council Loan Agreement. 9

2.4 Bond Resolution. 10
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2. Supplemental Resolution. 11

2. Minutes of Board Meeting regarding Adoption of 12

Bond Resolution and Supplemental Resolution.

2. Affidavit of Publication regarding Notice of Meeting to 13

Adopt Bond Resolution and Supplemental Resolution.

2. Specimen Bond. 14

2. Bond Register. 15

2. 0 (A) 1990 A and 1990 B Bond Resolution. 16

(B) 1997 Bond Resolution.

(C) 2005 A, 2005 B and 2005 C Bond Resolution.

(D) 2010 A Bond Resolution.

(E) 2011 A Bond Resolution.

2. 1 WDA Consent to Issuance of Bonds. 17

2. 2 USDA Consent to Issuance of Bonds. 18

III. Certificates, Receipts and Other Documents

3. General Certificate. 19

3. Certificate as to Use of Proceeds. 20

3. Certificate of Secretary as to Truth and Accuracy 21

of Documents Delivered.

3. Certificate of Accountant. 22

3. Receipt for Bonds. 23

3. Receipt for Bond Proceeds. 24

3.7 Request and Authorization to Authenticate, Register and 25

Deliver the Bonds.
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3. Registrar’s Agreement. 26

3. Certificate of Registration. 27

3.10 Municipal Bond Commission New Issue Report. 28

3.11 Insurance Certificates. 29

3.12 Receipt of Exchange of Prior Notes for Series 2011 B 30

Bonds.

3.13 Closing Memorandum. 31

3. 4 Certificate of General Manager. 32

IV. Opinions

4. Opinion of Jackson Kelly PLLC, Bond Counsel. 33

4. Opinion of Counsel to Issuer. 34
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State of West Virginia
WATER DEVELOPMENT AUTHORITY
180 Association Drive, Charleston, WV 25311-1217

Interne

t304) 558-3612 - (~04)
t: www.wvwda.org - Email: conta

NAME

COMPANY, AGENCY,
OR ORGANIZATION TELEPHONE FAX E-MAIL

~~~a(3\Mv~(
~ ~ (1

RyaA ~ir~

V\iVVV~fl-
~

d~~ck~

~4-~p5Oo

~ 3 ~5-/~7~

~~3~O-/~13

~0~19~c

~ J~5~/~

-3~o-b7~

.\~JVvJC~,oc~

fl Kni~~ Wt/~L,~r

ga~jcpr~\c~\l~

REMINDER: As a participant in this program, the Local Governmental Agency (LGA) agrees and is required to submit annually to the WDA a copy of its audited

financial statements and a copy of its adopted budget. Also, pursuant t6 the Loan Agreement and the NonArbitrage Certificate (both of which are contained in the bond

transcript) you are to provide annually to the WDA a rebate calculation certificate or an exception opinion showing whether a rebate amount is due to the US Government

under arbitrage requirements in Section 148(f) of the US Internal Revenue Code, 1986, as amended.

Date ji/~/~°i)
I I

Time J~3O LGA j~kck /~4/i~. si/ice D5+”
Program ~f+rudi~r~ (~id

The Authority requests that the following information concerning the individual who will be responsible for sending Debt Service Payments to the Municipal Bond

Commission be provided. (If that individual is in attendance, he/she should also sign above.) Please Print:

Name J~JC f~ Telephone 3OLt 3-~5~9 \ E-Mail ô9~( S~€rc~t* .Ne~

AddressP~ ~ 7o0 ~5hI/~0
A
t~J&L—~Q2Q~



é~. ~?Je’n’J?/a/wt~ e9~e/~/e/~a/~/y O~ ~

‘~i~fiJ~ia5 /t&~€~éyCe44/~ft/i€d

uS IS A TRUE COPY OF CHAPTER 16, ARTICLE 13A OF THE WEST
IRGINIA CODE, AND CHAPTER 16, ARTICLE 13A OF THE 2011

PPLEMENT TO THE WEST VIRGINIA CODE, AS INDICATED BY THE
S OF THIS OFFICE.

November28, 2011

/4th
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:~ ‘ft~’~~ ~ ~ARTICLE i3A:~~’~~ ~ ‘~

i!UBUC SER ICE DISTRICTS ~“ ‘~
‘

ir ‘~J ~ ‘‘~ I ~

Sei~tfôi~’~ ~ ~~‘; ç~’~t. ~~ ‘1.4

i6—13A—1 Legislative findings 1. r

16—1~A—1a ~Jurisdict19n of the public service commission

16—1 3A—lb County commissions to develop plan to create consolidate merge 4ex
• ‘ pand or dissolve public service districts.

16—13A—1c r ~ eneral pur~ose of districts

16—1 3A—2 reation pf districts by county commission
-~
e~nlarging reducing merg

mg or dissolving district ~onsolidation ~gr~ements etc ~infringing
upon po~e~rs of c&l’nty cdmniission tiling list of men’ibers and districts

‘ ~ .i) ‘ V
:‘‘ with the Secretary of-State. ‘ —‘ ‘~ -~

16—1 3A—3 istrict to be a public corporation and political subdivision powers
thereof public service boards

16—134--3a.) ~service board. ,‘~ •-‘

l6-~l 3A—4 ‘
6àrd áhairin~n; ñ’~ethbers’ c6mpensáfióñ~ prócedur& di~trict nañie

i6—13A--5
~

eneral ~ana~r~fboai~a ~ C) 1t~ijU )~ (~

16-l3A—6~-~ th~loyee~ofbOar~d~ ~ ~-‘ ‘‘:‘‘
‘

•‘~

16—13A—7? cquisition and operation of district properties

16—134—8 cquisition and purchaseLof public service pi~operties right of eminent

domain extraterritorial powers

16—13A—9
~

ules ~rvice rates and cl~aLrges discontinuance of service required
$vater and sewer ~o~nections lien for delinquent fdes

~foreclosure: ‘‘.‘ ‘

16—13A—lO.
- udget.. ‘‘iv,-, ~,

.~
‘,-

•.

,

•~

l6-13A—1i: ‘

ccounts; audit.
~,

,.

16—1 3A—1’2. isbursement of district funds. ‘

‘

‘“

16—13A—13. - ev&iue bond~.
,

‘ ‘

16—13A--14. I ems included in cost ‘of properties.
16—13A--15. B nds may be secured by trust indenture.

,

l6—13A—16. S nking fund for revenue bonds.

16—1 3A—1 7. ‘C Ilection, etc., ,of~revenués and enforcéme~nt of covenants; default; suit,

etc., by’bondholderor, trustee to co,mp~l, performance of duties; . ap;
pointment ‘and pó~efs of receiver., •“

‘

~‘
‘

16—13A—18. 0 erating contracts.

l6—13A—18a. S le, lease or rental of water, sewer, stormwater or gas system by district;
istributioii of piopeeds.

‘

16—1 3A—1 9:
.

S tutory mortgage lien ~réated; foreclosure thereof.

16—13A—20. R funding revenue bonds.

16—1 3A—2 1. C m~1ete authqrity of~article; liberal construction; djstriçt to be public
nstrumentality; tax exemption.

I 6—l3A—22. V lidation of prior acts and proceedings of county courts for creation of

istricts, inclusion of additional territory, and appointment of members

f district.boards.; ‘

16—1 3A—23.’ V idation of acts and proceedings of publk service boards.

16—13A--24. Ac eptance of loans, grants or temporary advanèes.

16—1 3A—25~ ,~
.B rowing and bond issuance; procedure.

§ 16—13A—1 Legislative findings
The Legislatu e of the state of West Virginia hereby determines and finds that

the present sys m of public service districts within the state has provided a

valuable service at ãireasonable cost.fo persons who would otherwise have been
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§16- 3A-1 PUBLIC HEALTH

unable ô obtain public utility se~rvices. 1ôfurth~r this eff~rt,~ and ~o insure that

all are of the state are benefitihg from the a~’ailability of public service district

utility rvices and to furthercorrect areas w,ith health ha~rds, the Legislature
conclu es that it is ih~th~ 1~t~ int~~s~ ~c~f ~ j~ibli~ to implement better

manag ment of public service district resources by expanding the ability and

the aut ority of the public service commission to~assisf publi~se~rvice districts

by off ing advice and âssistänce in, ~e~fiô’h~l~, fiii~ñëi~l~ tàhd x~ègul~tor~’
ff .~ ~DD ~:.~‘J j (~ ;91) Ci I’)i !~f1I33 !ffWLD d

1
.

~ :7 ~ ~q ~‘.‘~c~ib to

In a dition to the expanded powers which shall be~given to the~pubhc service

cbmthi Sidh~’ the ~L~i~l~tüf& á1~b’~c6ñdlüdé~ th’àt~it~i~i&thê b~’si1 i~ntere~t of the
•

fl
j~ ~ ~rf ‘~ ~ ~ :ii~t~ ~rT1\JfrJ~’h ~

public or each county commission to review current technology available and
t) ~ I ‘~ ~ .~J .)~&/ ¶ (31

consid r consolidating existing public seryi~e istript ~r,eit is feasible and

will no ~result ihthe interference with ~existiiig ,bondinstruments. Further, if

such c nsolidation is not feasible, th~Legis1ature~fii1ds ~thatit is in the best

interes of the.public for e~èh ~ ~o~~üi~f~nt tddhnolog~
~ 3 3 ~? ‘ tO c

availab e and consider consolidating or centrah~ng, the .rn~n~g~~ent of public
service districts within its county or multi county jça~to ac,hiev,ç efficjency of

operati ns. The Legislature~alsp finds’~that :additi’onakguid~lines should be

itnpose ~~oh1~jhë. ~i-eatiOn of ~ ~pUblic~ ~s~kice t’di~t?icts apd that county
commi sions shall dissolve inactive ~ublic ~ê~’i~’di~fridts as1hereinafter pro-•
L j y~ JirttJQ N (3 j ~ 0’ ~ u’~ ~

vided. The~~q4s tha th~,publi~1.~e~ice1co,mmission shall

promul ate rules and regulatiqns ,~ effe.ctiaje~thc ~xparidecipqiwers,’giyen to

the co mission relating to public service districts.

Acts 19 3 c 147 Acts 1980 c 60 Acts 1986 c 81 ~ ~JJ:~ d ~

~ ‘iiiU~3,’j.~. ~

Cross~References
.

L.
~ i~.~J) 0. 10 i;CLJ 11.1 L~ ~.

County c uris, authority to make grants~for ~rate~ ãrfd S ~systemsclSee .~ 7.i~P~!
,

~ ~r’f ~

0 AdmlnistrativeCode’Refer~nces .~ 7

Sewer utlities regulations, see W. Va. Code St.;R. § i5O—5~,et seq.. ~ ~

Libçary References I
Counti s~i8. C~J.S:Cour~ties~.3i:0 ~

Munic a! Corporations~ 6. -

.

C.J.S.MtihiciIial.Có ô’ratid~s § iL:

Public tilities ~l45 C J S Public Utilities §~ 26 to 32 159 to i67~
Westla Topic Nos i04 268 3i7A 169 to i7i 177 to i78 °

IL.
.

~t ~ ~). N -k, ¶TLL I~ ~ ~C.
-Notes of Decisions

•
•

-

,
, r! , 0 _LJ.~ (7

‘ ‘ :i ,

Ingener I 2 Validity ~
.

-~ -~
Admissi iJityofevidence~8 •~‘~ . .. 4

~ ~ .~.
.

•.. 0~

Constru lonandapplication 3-y--~’,- ~-Y’~ 1. -Validity )~iq7~’i’~ ~.

Costs 9 i1’fl~j~ of act ‘akIthbrizin &&a’i~on of public sé~-i~.
Creation and enforcement of liens 7 vice districts in connection with acquisition, ~
Eminent domain powers 4 construction, maintenance, operation, -improve~’~
Property of public service district 5 ment an~l ~t~n’s’ioi~i of própertie~ ~ijDp1ying~ w~ :~
Rates an charges for service ~6 ter and sewerage services clearly defines object ~

- .~
•. ,and purppse.s -~ act andpowe~s .

of governip~g ~
boa~d, and ii ~ufficient to ~eet cdnstiwtio~aI

-

0

~ f~quifdmeh1.Acts~1953;.c.’i47;.Const. art.{ó~
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PUBLIC ‘SERVICE DISTRICTS

§ 30. State ex rel. McMillion v. ‘Stahl, 1955,~89

S.E.2d 693, 141 W.Va 233. Statutes €~123(3);
Statutes~123(S)

Statute ‘authorizing creation of:publicsèrviée
districts Violates flÔ.PCOV~S~Ofl of State Constitu:

tion, nor is it violative ,of Fourteenth Aniend

ment~ to United Stãt&s Constitution.~ Act 1953,

c. 147; U.S.C.A.Const: Amend. 14. ~State ex i-el.

McMilliOfl’ v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional• Law~4056; Mii~

nicipal Corpor~tions,~ 4
‘

In statute authorizing ‘creation ‘of,pubiic ser~,

vice districts, p~ovisi~n for~ delinquent fixed

rates and charges for services rendered to be

lien on premises served s not ui~con~stitution
al as depriving owners of property without due

process of :~ v~o1~t~ig ;Fou~eenth
Amendment of United States Constitution’ or

applic~blç provisions of State ConstitOtion.

Acts 1953, c. 147,~ 1 et seq.; Const. art.3, §~ 9,

10; U.S.C.A.Const. Amend. 14. ~ State ex rel.

McMiliion v. Stahl, 1955, 89 S.E.2d 693, 141

W.Va. 233. Constitutional Law,€’ 4416; Mu

nicipal Corporations ~ 408(1)

Statute authprizing creation of public service

districts does not, ‘in so far ds it requires Couiity
Court to define territory to be included in ~ub1ic
service district and appoint a board to govern

same in first instance involve unconstitutional

r delegation of judicial functiop~ to the County
Court Acts 1953 ~ 147 Const art 8 § 24

State ex rel. McMillion v. SthhI, 1955;’89 S.E.2d

693, 141 W.Va. 233. ConstitutiOnal Law

2355; Municipal Corporations~ -

2. In general ‘ ‘

A public service district may be created for

the purpose of furnishing water or sewer ser

vices, or both water and sewer services. Code,
1 6—13A—l. Canyon Public Service ~ist v. ,Tasa
Coal Co., 1973, 195 S.E.2d 647, 156 ,\~.Va. 606.,

Municipal Corkoratións ~ ‘5’
‘

CreatiOn and op~ration of’ wátêr 01 ~anitary

,,
ñistricts or authorities’ by issuance of revenue

j~ bonds payable from revenues are authorized.

Code, 16-~l3A—1 et seq State’ex réL Appàlà-’
chian ‘Power Co. v. Gainer, 1965,r143 S.E.2d

351, 149 W.Va. 740. Health ~369;, Waters

And Water Courses~ 183.5
‘ ~‘‘

A county coui-t may use~ Federal Revenue

Sharing Funds for ordinary and necessary

maintenance and operating expenses for sewage

disposal, sanitation, and pol1u’tio~i: abatement,
and ordinary and necessary capi~al expendi
tures authorized bylaw bdt’i~n~y nOt’ use such

funds for matching purposes under any other~

~ federal-aid program. 55 W.Va. Op.Atty.Gen.
1l6 (June 27, 1973) 1973 WL 159152.

~3. Construction and application
A public service district is a public ‘corpora

,tzon and does not come within constitutional

§‘16—13A—1
Note ‘6

provision which in subs~ance provides ,that all

corporations shall be created by general laws

and which is appli’cable tOprivate corporations:

Acts’~1 953k c 147~ ~ 1 ‘et se4.~Const. art. ‘1 1,~ ~1.

State,ex ret. McMillion v.~:Stah1, 1955, 89,S.E.2d

693, 141 W.Va.’233.~Státutës~~,80(3) -,~

~ ~-J~1’
4 Eminent domain p~eri -

Where nO~ice, hearing’ and order with respect
to creation of public service district considered

only the question of furnishing water such dis1
trict was ‘created only fo~r the purposes of fur

nishing water services and had no power to

condemn real estate for sewerage facilities

Code 16 13~A—l 16—13A—2 Canyon Public Ser

vice Dist v Tasa Coal Co 1973 195 S E 2d

647, 156 W.Va 606.~~Eminent Domain ~\‘32
Condemnation by public service district i~ not

a taking of private property for private use in

violation of a~pplicabie ‘constitutional provi~ion
Const. ‘art. 3, § 9: ~Stàte ex’rel.McMilliOnv.

Stahl, 1955, 89, S.E.2d, 693, 141 W.Vá. 233~

Eminent Domáin~~13 ~‘)i -

5 Property of ~pub1ic s~vi~e district

Property of public service district is public
property used ‘for pubI~c :pu~rposes, and, ,~inder
constitutional provision r ,that public property
shall be exempt from taxation, statute authOriz

ing creation of public service districts and

granting tax exemptio9 was not violative of con

stitutional provision requu~ing that taxation be

equal and uniform throughout state Acts 1953

c 147 § 1 et seq çonst art 10 § 1 State ex

rel. McMillion v. Stahl, 1955, 89 S.E.2d 63,
,,-~ ~t’~

141 W.Va. 233. Taxation €~2289
,

6. Rates and charges for service” ‘

Relief under Federal Securities Act of,, 1,933
‘was not ade~ua’te ~r sufficieOi i-ethed~ for rè1i~f
‘sought by corpOrations holding sewer revepue

bonds of public service district in mandamus

proceeding to compel distritc1t ~to establish’ and

collect rates for ;ser~rice~i rendered by distri~t

sufficient to provide for’ all ~dperátionàl ‘1and
maintenance expenses, to pay, ~when due, prin
cipal and interest of’ revenue~bonds issued by
district and to file tariff reflecting such charges
with Public Service Commission and any relief

~afforded ~der-’k’rd(’isioi~ ~M fe~lera1 statute

could not supersede relief whiCh could be grant
ed in maudarnu~ prOcpedin~. S~e’curities Act of

:1933, §1 ‘et eq.,’15’US.C.A’~ 77a et sé~
Code, 16—i 3A—~i et seq. State ex rd. Allstate

Ins Co v Union Public Service Dist 1966 151

S~E.2d 102, 451’W.Va.207. Mandamus ~ 3(8)

Corporations holding sewer revenue bonds of

public servh~edistrict, a public corporation and

political subdivision of state had right by man

‘damus to enforce and compel district and mem

bers of the ‘Public Service Board to establish,

charge
‘ and collect rates for services rendered’

by district sufficient to provide for all ‘opërátiOn
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PUBLIC~HEAL1~H

‘Staliite à{ithbrizing b~eation pf~public’servic~
disti-ids ~onfers upcin ~p~ublic ~er~icethoard au

thority’ to create m~rtgagè lien’ oni’ the’ property
of public ~èrvice district,’ and.action of legisla
turè~conferring ~such~ authorityrwa~within tl~
legisIaturè~ powei. Acts’~i953, ~ 147; Const.
a~.. 10, ‘~ 8. State ex ~rel. ~McMilIiän v. Stahl
i’955;89 ~S~E.2d 693,- I41~W~Vat~233.~Mu’njci
j5ãl Cói-~oi-á~iórià ~ 222;~ Munièipal’Corpor~:
tions ~ 225(1) ‘.‘r ‘~l ~‘ ‘~J’

~ I~~’~) ‘)‘2’~~1~ ~ -.

8.-: Adniissibility’of’evidence •u~-~ .‘~‘

‘I -Extrin~ic~Vid~n&i-ela’iin~o ba~kg~round and

negbtiitidñ~’vJith ~‘ie~ard to forifiin’g “a publi?
service diseriet’~?ete’~hdt ‘~diniisiblC iii regard tj~
córistriiCtió’ñ ‘of à coiitricf’for hisI~ir1g of wa~

tèr~, whéré contiLact lán~ua~’&w~s cleá’r and ui~

ambiguous ~hat di~rict ~ to~fui-niish water a~s

c~iston~er Thould re~uiré;’Be~tk~Iey
-

County
Public ‘Service list. ‘v. ‘Vitro Carp. of America,
l968~ ~i621S1E~:2d i89;i52 Va!”252~ Evi

dence~448
‘ ‘

~ ‘- 1

~ ~ ‘:
~

•‘~~—4

9 Costs

faith,
ivdi’~d,to’~rform hi~

-

revenue bonds, and

his ‘~/n~ ~d5Tt~. Acts

1953 c 147 State ex rel McMillion Xv Stahl

1955, 89 S.E.2d 693, 141 W.Vä. 233.~’ Manda~
mu’s4~’ 190

§1 13A—1

Note 6

àl and~ aihtenance expenses; to pa~’, when due,

piLincip I and interest, of revehue bonds issued

by:’ dist jet, and ~to ~file tariffs .refleciing ~siich

cha~rges ‘with Public’ ‘Sdr~ic’e; Corñi~nission:

Code,~1 _I3AL1 é~ seq.; 16~~13A—9, 16—13A—10,

16—13A 13, ,~1~~13A_I17. ~?Stai~e ex/rel. LAlls~à~te

Ins. Co.
.
Union Public Service Dist., 1966,~151

S.E.2d 02, 151 W.Va.”2O7?~Mah~~ius~ 110

~It wa ‘~funisterial duty of chair~nan of phblic
servi~e oard ~ public servib~ district to sign
?é’venué bohds ~nid to’às~i~t i?i effectu~ting their~
i~iia~± à~id’ih~vi~ of c~stit~(alit~fof j’~

aut orizing creation of the public service

boa1rd r lator s ~showing of legal right to requi~e
perfo?m ncg of 1su~ch duty ~was sufficient and

writ’ df anda’i~hus ‘Would issue.- 4cts ‘1953, c~

147. St te éx rel.McMillion ‘v. Stahl, 1955,89
S~E.2d 6 3, 141’WVa 233~”M~ndh’thu~ ~‘1O3

7. ,-‘Creh ion and enforcement of liens ;~
-

‘Publià ‘servic’e district’s failure to docket no-

tide of ~l eu prior. to date ~rchas~iL. i-’ecdi~de’d

deed of rust prevented district from’ enforCing
sd~ver’li against purchaser. Code, 16—13A—9,,

38_,1OCL .‘ McClung’Investi~enth~Inc:v; Green

Valley C th’thu’nity’Publi’c -SeMce’Dist.; 1997,
485 S.E 2d 434,’~l~9 ‘W:V~490. 1Munici~a1
Corpora ons ~ 712(7)

Public. s’er~’ice di~irkt ‘lith’is’ thii~i be dOcketed
“ n ~ q

to~be en rce~

fcir” vhlu ble

de~ I

V.

§~ ~1 6-~- -3A—1 a.” Jui1~dicti~h ofi~he public señ’icë’ëOinmissioii’ ‘ -

-

“Xi
‘

.‘ It .~ 1.. ‘
‘
‘‘‘‘ ‘“

/
-

~f-1’_ ‘

‘~‘‘‘ .‘‘ r’ ~ITi—

The j risdiction of the public service commission relating to public service

distric ‘shall ‘b~ eipañded ‘t~ ii~ic1iidé th~fo1lowiflg ~cw~s’ ãri~l si~i~h~ pr’àwers
It ‘1 ‘1 ‘_‘ ~ ~IU C~ ii3~f L

shall b ‘in’ additionto all ~other powers qf the pubjic, s~rvice cornmissi6n set

forth in thiscode: ,‘ “.r ~ ‘1 ~ ‘/f ‘“f’L~ ~

.1 1 ‘‘~‘‘‘.f’’- _

‘

.1.’ —~ ‘ ‘,~ — ~ 1 ,~-r -

-

(a) T study modify approve deny or ,~tmend the ~plans created under

section oñê-b’ df”thls ~ái’~iël~’ fot- cbhsolidã’tioñ or-’therger ôf public’ ~ervice

àistrict and~ inii~t1i~n; :‘~:~ ~ ~

(b) T ;ptition the app’r~pri;te tcircuit court for 4he removal of a public
service istrict board membé’r or members and ,,~

-

r,’ ,
‘

,- - :,, j •_~~:‘
.

‘

. ..._.._ I. .:.

,(c) T çr~ate by gc ~4p&d~r~ sçparate divi~ion’within the, public service

commis ion to provide assistance to~public service,~clistticts int~chnological
operati nal financial and regulatory matters ,rc

•

“‘ .~-‘ ‘~‘‘/ ‘~‘ ~ ~ -~‘‘‘
- ~‘‘~,‘••‘ ‘.~ i)~

Acts 198 c 81 -I ~ -~

-‘ ‘‘~f - _~ ‘‘. C’’

‘

Library References

Public tilities~i45.: -‘-‘,~‘‘ •‘~~ f Wéstl4wTopicNo. 317A..’ .;
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pUBLIC SERVICE DISTRICTS §‘ !6.-13A--Ib

C.J.S. Public Utilities §~ 26 to 32, 159 to 167,
169 to 171, 177 to 178.

Notes of Decisions .

-

tngefleral ~ 464 SE2d 777 195 WVa 135 Public

Utilities ~ 123

i In general Legislature sought to~establish cn Public S~r

Statute clearly and unambiguously gives Pub-
vice Commission (PSC) gth;ei-nmental èntity

~ lic Service Commission (PSC)’power to reduce which would protect public from unfair rates

or increase utility rates whenever it finds that and practices by public iitihties and also ensure

~ existing rate is unjust, unreasonable, insuffi- that public ~uti1ities are given competitive return

cient or unjustly discrin~inatory br otherwise in
for their ~tockholders CSde 24~-2.3 ~~Sta~i~ ex

violation of. any pro’~ision ôf~1egislation govern:. re1~ Water ~Peye1cipmTent Authority. v.;Notthern

ing Commission Code 24—1--i et seq 24—2--3 \~ayne County Public Service Dist 19%5 464

State ex rel Water Development Authority v S E 2d 777 195 WVa 135 Public Utilities ~

Northern Wayne County Public Servic~ Dist 123 Public~Utihties’ 129

I I ~ tUI f

§ 16—13A--lb County commissions to develop plan to create consolidate,

rme~e expand or dissolve public se~’ice districts
I I .~. L .Jf

Each county3 ~on~njissio~ s~,hall conduct a study of aji ppblic service districts

which have their principal ?ff1ce~ within its county ~nd shall develop a plan
relating to the creation consohd~tion merger expansion or dissolution of such

districts or t~he consolidation or merger of manageijient ~and1 administrative3

services and personnel and ~shall present such plan to the public service

commission for approval disapproval or modification Provided That within

ninety days of the effective date of this section each county commission in this

state shall elect either ~to perform its own study or request that the public
1

service commission perform such study Each county commission electing to

perform its own~study (has one year from the date of election to ~resent rsuch

plan to the public service commission For each county wh.~et~ein the county

commission elects not to perform its own study the public servicecommis~ion

shall conduct a study of such county The public service conifflission shall

establish a schedule for suTh studies upon a priority basis with thd’se cô~unties

perceived to have the greatdst need of creation or consolidation of public
service’ ~districts receivihg ~the hi~hest .‘priority In èstabli~hii~?g ~ih’pi~i~ify
schedule and in the perforñ~ian~e of each study the bureau of~ubhc hea~th and

the division of env1ro~ii.nental+prbtection shall offer their ~sist~n~ce kind cooper

ation to the public service conimission Upon completion by~the’public service

commission of each study it shall be submitted to the approp~iate county
~ commission for review and comn~tent Each cour~ty cornmissipn has six months\

in which to review the study conducted by the public ser~ice commission

~ suggest changes or modifications thereof and present such pIa~i to the public
service commission All county plans whethei~ conthicted by the county

commission itself or submitted asa result of a public service commission study,
~ shall by order be appi~oved disapproved or modified by 4~e public service

commission in accordance with rules promulgated by the public service corn

mission and such order shall be implemented by the county commission

~ Acts 1986 c 81 Acts 1994 c 61
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§ 16 13A—lc General purpose of districts

)Any territ~ry co~t1tl,Jt1ng the whole or~ ~i~iy palt of on~ or n~dire có1unties in

the s ate so situated that the construction or acquisition by purchase orr

othe’ isë ànd~the-maintenance; operation,.- fmp~b~emCen~ ‘à~d ext~nsion Of
~ ‘f’ 1.. £f’( ~..

prope ies supplying water, se~erage.or stormw~ter se~ces~qç5.gas~d5istribution
sèrvic s or all of th’ese within such territOry, ~vil1 be cónducivë to th~ ‘preserva
tion~ th~ public lieaith; comfort5 ~nd conveniep.cé of ~uch area, may b~

consti uted a public service distr~ct ur~der and rn.the manner provided by this

aVticle The words public service properties when used in this article shall
mear~ hd include any facility used ol’ th be ii~ed for o’i~ in connection with (1)
Th~ di ersion developmënt~ ~piImping timpoflndn~ig treatthentT ~torage distri

bution or furnishing of water to’~ or~fof the~pi~iblic~ for industrial public pnvate

O’r oth r uses (hefein sdmetith~s !referred) to as ~ ‘~vater facilities ) (2) th~
collect on, ‘ti~eatrnéht; ‘pifrifitatib’rf or ‘dispo’sa’l fdf~liqUid M~sewage’
o~ md strial wastes (herein ~“sornetimes referred to as ‘sewer ~facilities or~

Iandf fs ) (3) the distribution or the furnishing of natu~alfgtas~to £he public
forC in ustnal public private or other uses (herein sometimes referred to as

tga~ ilities or i-gas system’4, or ‘(4) ,the collection~’i control ori’disposal of

storm ater (herein sometimes ~referred tS as ~st&rmwaterC systemo or c storm

water~. ystems’~);~or ,(5). ~he~ management, operation,’ maintenande’ and,5çontrol of~
stQrrg

.

ater- and ,stpr~Water ~yst~ms~ (herein ,som~tirnes ref~rred ito, a5.s,. “storm-~
water ~nagerr~Qnt, .prqgram’~ or “s~ori~iwaje~ ~~agei~nt .~prograrns”). A~s. -

i ~th1s article ~stqrrrwa~e~ syster~ or storUi~va~er ~sy~tei~ means

em in ~i~s e~ptiççty oi~ any u ~ise~I to collect~

.?~. ~ stor~rrn ,‘~structi~res ant
ses ~us,~d ng sto3mwater t~o~

-

.,
-

ainage’ are~s tç inclq~Iing, but no~
any5. and all of ..the~folloi

-

.channels,,~
~C1. .~ ..~ ~, ~I ~‘ ,,C?,~fi’l,_’ ii~U’ -. .

nents, water~ . ditche~ -

J iL’’i’ i-i~. ,.

bi ~‘

quality mapping, planning, flood, control; inspection,
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rnent and any other -activities required by state arid federal law: Pro~ ided,

howc~er, That the term sturmwater rnanagemint program’ or ~sLoFni~vater

• manageulent progiiinm does not include those activities a~sociated with the

• T1lilfl~Cfl1Lflt. Oper~1tiofl, maintellance and copi.rol of high~~av~, road and drai~i—

age easement’~, or st nñwater iacihties corisinicted, owned or operated by the

~Vest Virginia division of highv% as v~. ithOuit the cx~res~ ~i e~Th~nt (if the

~Iliflhl~lOIlLi of hi~h~ ~

ACLS 1986. c. 81; Acts 2002. c. 27~. cli. ~0 ~J~iy~ ~iiier ~1aich 9. 2002.

-

Lihrary References - -

LOilflhle~ ~I S.
-

-

-

C..I.S CnuThtk~ ~ 31..
-

~ ~12.
-

- -

U.JS. c;~ 43iu4~.
-

-

.~1LInlcipJ! (orliration-. ~ C:i•
(i_S MUWLipd! Coi1’i~~itiuii~ q I I.

W.jti.-,s md %% uk-r ( iul-~es ~i S3~.

~VL~1L~ lullic No~’ 104. i’~. ~. ~ C.LS. ~Vaiets ~ 483,543 (U 551
-

• § 16—13A—2. Creation ~f districts by county c~rnñiis~i~n; ~nlarging, redtic
-

ing, merging; or dissolving district; co~’solidation: agree

inents, dc.;
-

infringing upon powers of county commission;
- fIling list of’ naethbers and district~ with the Secretary of

State -

(a) The coIII.it~:~of any couflt~’ mav.propose, the creation, ~nlarge
lilcilt, redluctiprL merger, di~jso~ution, or consohdation ol ~ public service

district b~ any of the follo’~ii~ iuiethocls: (1) On its own motion by order diil~

adopted. (2) upon the recommendation of tile’ Public ServkeCommis~ion, or

(3) by petitiOn of tweiitv-live percent of the registered voters ~vho reside within

the limits 01 the proposed public ser~ice district within (incor mp,re countie~.
The petition shall contain a descrip~.ton, including metes and b~unds. suificient

to identik- the territory to be embraced therein and the niinie 61 such propp~e~I
district: Provided, That after th6 e1lecti~ e date 01 this SeCtiOn, flU nc~v pubhc
SCflILL di~ti ILt ~hali b~ ci~atLd Lhl ttgLd t~du~Ld mcI~edl di~ohLd oi ~on~o1

idated under this section without Ihc ~vritten consent kind iip~ro~aI of the Pblic

Service Comniissio~i. which approval ~ind consent shall ke in acc~rdancc ~vit~i
ruk~ pi omlllgatLd b~ thc Pubh,. SL1 ~ iL~ C oninii~ion md m t~ oiil~ be i cqu~t
Ld altu Lon~r1t i~ g~ ~n h~ th~ lP~I 0j~!l 1k ioiiflt\ L011lflli~SI0I1 0! LOnhIm~s!ons

pursuant to this section:
-

An territory may be included ~eg~rd,k~s of whether

or not the tertit6fv includes ‘or~e or more cities, incorporated towns or

- municipal corporations which own arid operate ari~ puh1i~ sci~’i~e pi-operties
and regardless of whether or not it inc!udes one or niore cities, incorporated
tOWnS or other nmnicipal corporations being serb ccl by pnvatei~ owned public
service properties: Provided, however, That the same tertilory shall 1101 be

included within the boundaries of more than one public service district except
- where the territor\ or part thercol is included ~~ithiti the boundaries of a

Separate public service district organized to suppl~ water, sewerage services,

Stormwater ser~ ices or gas lacilities not being lurnished within such territory or

part thereof: P,-oi.-ilcd flirt/it’?-, That no cit’ incorporated to~vn or other munici

pal corporation shall be included within the boundaries ofthe proposed district

591



§1 —13A-2 ~ ‘~ PUBLIC~HEALTH

ekcé t~upon:th’e adciption of ~a .resolufión ,f the governing body of’~the city,
incO orated towh or other municipal~ corporation consenting.

~b) ~th’e ~~p&i~tic~~‘Mficè O~’~hé’~l~rk’ ~f ‘~h~ county
•~~ ~). ~ ~ ~‘~v~ ~ ~ •~i. ni.’i ~r. I,’;i~ j

corn ission of the county in wh~ch the terrlt9ry to constitute the proposed
‘~ ~. 1’ ~“.“: ~~-~-‘‘ . ‘.1~j.) ~.) i.t

. ~
I” 1-. ~J

distr Ct is situated, ‘and if the territory is situated in more than one county, then’
)‘T -~‘ ‘ ~‘ i~ J O~J1 ~‘ ~ ~) (3f1

the p tition shall be filed in the office of the clerk of the county commission of

the ounty in which the major portion of the territdry e~te1nc?s ~nd a copy
there f (omitting si~iiatüi~es) shall be filed ~itl~i~e&~h of the’ clerks d’f thé~ è~unty
corn ission of the’ other. county pr ~o,~inç~s. inço which the territory extends.

The lerk of the~ county~commiss~on, receiving such petition shall present it to

the c unty commiss,~ch~i~ of the c’~un~ty at the first regular meeting aft~r the filing
or at sp~,cial meetu~g called f~r ~he ~consideration thereof ~

‘~ ‘- ~‘ - ‘-:

(c) When the county commissi~n of any county enters an~ order ~n its own

moti n proposing the creation enlargement, reduction merger ,clissolution or

cons idation of a public service cjistrict, as aforesaid or when,a petition for the

creati n is presented as aforesaid the county commission shall, at the same

sessio fix a date of hearing in the county ~n the creation enlargement
reduc ion merger, dissolutiop ~or consolidation of the pr~posed public service

distri t which date so fixed shall be not more than forty’days nor less than

twent days from the date of the action Within ten days of fixing the date of

the county~ comimssion ~hàlI~ provide ~(hè’ Ex~u~tive ‘Secre>t y of the

vice Con~i~iO’~’ th’á’éo~ of thi~l~’ otifión~d ~Otfficãtion
~ddIii~sion. If

in o1ne counl~y, the

aring shall ~r~vi~e for notifying
OT ~a’ch ,‘ofth~oth~r :~duMie~ into

~terri1 3 fixe’d The ~lerk’~ of ~‘the ‘county
n of i teri~it~ry in the jroposeçl ?publlc

distriét’ is
‘~ ‘ C the F~eaFing ái~id th’e tin~e and

ry ~o~osed tt~

the~in~ to be adveri~isement
i1n ~b ~liance with the provisions’ of’ articl~ th~r~e ~‘chapter fifty nine of thi~
code nd th’e ‘~ublica?ion ai~a f~r the publicatio~n shall be b~’ publicâtion in

i~.. &t .‘LJ ~ , ~~JJ) :~i ‘.. . -,.~ -.~

each ity, incorpor~te4 town or municipal -corporati9n if available in each

co~unty in ~ihich ~n e~rit~ry in the proposed public service çli~rict is located

The ~u lk~atibñ Shall be~’ãt l&äs’t teli day~pri&r t~6 ~th~ li~dhng’ ~,
~ ~~ ~ ‘.~-

-
~ :.

(d) I all cases ~here proceedings for the creation enlargement’ reduction

merge dissolution or consolidation of~the public service districts are initiated

by peti ion as aforesaid the person filing the petition shall advance or satisfac

torily demnify theipayment of-the cOst añd e~enseS~of,publi~hing the hearing
noti~e, ~nd otherwiSe th& .Cost~ ~ànd e~~péhs~es of’ the ~nO~tice shall lie ~pãid in~ the

fii’st in tãnce by~the: cdunty cOmhiis~idñ -Out of cdnting~nt ftinds’~r~nyTdther
fund~. vàilable0r thade~ a~’ailable\for that purpose. :Iq additiOn ~tO the .hotice

require herei~i ‘~o’~,be publish~d;.cth.ére shall also ‘be. pósied in. atJeast, five.

dón~pi ubus places~in~ the pfóposed .püblic ~setvice district, ~i’Ioti~e’ containing
592
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the same information as •is contained iii the published notice. The posted
I1OLICCS shall be posted nut less than ten days becore the hearing..

4 (c) All pci ~on~ t isidmg in oi o~ning ot h i~ in~ Lri\ intuc~t in propil t~ in thi

propo~id public sit xiii di~ti i~ sh tU h ~ tn oppot tirnit~ to bi hi ~i ii loi and

ag tin~t ik iii uitoli inki gilnint I iduition liii! Lii di’~olutit~ii 1)1 iOflsOhd i

non ~t thL ht..ai m~ tlui.. iOUflt~ Wfl1flhI’.~IOii b~for i whu.li thi Iti. u ing I.,

conducted shall consider and determine the feasibility o~ the creation, ciilarge—
niint iiduition ntii gil di..olution ot ionsolid ttion ol thi pi opo’~id di~t.i IU

fl thi iount~ iOililflIY’,lOfl (Ii ti i miii ~ th Lt liii iOii~tl 04.. tiOfl oi liquhitili b~

purchase or ot!ierwise and maintenailce, operation, I r~ven1ent and exten

~,iuii ol puNk. ‘~&. i~ iii pr opii tics b~ thi publii ~,ii ‘lii di~tt lit ~ ill lx ioudui Ri

~o the pm c~i r’~ t ion of pubhi hi ilth iomlom t md ions i ni~ nii ol ~ui h ~i i thi

count’ ionunu~ion ~h ~ll b~ oi dim cmi mk ~iil irgi t ~diiii mu ~i di~ohi om

~ consolidate such public sei:vice district. If the count~ cohtmission. after due

ion~ickm anon dUct rn11ui~ tF~ mt thi pi opo~t d di’~triit v~. ill not hi iondui RI to

the prcservation of public health, comfort or convenience of the area or that the

ii c muon ciii u gimi nt ii cliii tion ilk i gti dm~oluto n ol ionsohd~iuon of Ihi

pi opo~id district is sit foi th md disci ib~d in thi pitition ~om or dim is not

feasible, it may refuse to enter ‘an order creating the district or it may enter an

.order an~ending the description of the proposed district amid create, enlarge,
reduce, merge, dissolve or consolidate the district as ante!1l.

(f If the count commission determines that any other public .sei’vice district

or districts can adequately serve ihe area of the proposed pubhe service distr~t.
~hithii h~ ml u gmnicnt m iducuon mu ~i i dtssdlutmon oi ionsohd ition it

shall refuse to entei the order. bLit shall enter ~ ~ c~t~ating, eMargiri~,
:~ reducing, merging, dissolving or consolidating the area ~ ith an e~istiflg public

servici~ district, in accordance with ruks adoNed b~ the Public Service Corn

mission for such Purkose:
-

I’rovzdcd. That no enlargement of a Øiiblic ~enice

district may occur if the present or proposed physical facilities dl the pul~lic
service district are cktermined by the uppropriate count\ commission or the

Public Service Commission to be inadequate to provide such enlarged service.

The clerk of the county commission of each county into which any part of such

district extends shall retain in his office an authentic cop~ of the order creating.

enlarging, reducing, merging, dissolving or consolidating thedisfrict: Proi~idcd.

?unt’eu-’er, That within ten days after the entry ol an order creating, enlarging.
reducing, merging. dissolving or’ coii~olidatiiig a district, such order must he

tiled for review and approval b the Public Service .Copu~iission. The Public

Service Commission may provide a hearing in the affected county on the matter

and may approve, reject or niodifv the order of i.he count~ commission if it

finds it is in the best interests of the public to do so. The Public Service

commission shall adopt rules relating to ~uch filings and the approval, disap
proval or modification of county commission orcki’s for creating, enlarging.
merging, dissolving or consolidating districts. The provisions of this section

shall not ~pplv to the implernciitatioii h~ a county commission of an order

issued by the Public Service Commission pursuant to this ~ection and section

one-b, of this article. -
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State exjel. Mc~Mil1ion v. S;ahl, 1955, 89,$,.E.2d ments for posting and,pubIica~onof~n~tice ar1d
693, 141 W.Va. 233. Constitutional Law ‘~. the time of setting the, hearing are directoiy and

2355; Municipal Corpbratibtis’~4 re~uiré only ~ubstantial ni~lian~ë~ Code~
16—13A—2. Canyon Public~Service.Dist. v. Tasa

2. Creation of public servi~e di~tri~ts . Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.

Where iidtic~ ‘hea’fin~ and ordei”with re~pect M~nicij,al Corp6i~atidi~is ~:‘. 1’~3); Mu~iiéi~l
to creation of’pdblic ‘ser~ic&disfrict considered C’ór~.ti~ns ~ 12(6) -~ ~ ‘‘-‘~ ~“

only the question of furnishing water such dis
Though record with respect to creation of

trict was’ereated only for the purposes of fi~r- public se~’vice,di~trict’was sile~t with res~ect-to
nishing water services and had no power to p’~sting of notice of he~ring’ and ‘as ~o wh’~ther
condemn real ~estatei’for Qewerage facilit~ies. ‘

heaiing WiIS no~ n~ôi-ê tiiáii ~4’0 ‘nor 1és’~ than ‘20
Code, i6-13A—1, l6-~13A-~2. Canyon Public Ser-

days after,’his fixing’ the. date ~for~hèàrin~ a~
vice Dist. v. Tasa Coal Co., 1973,195 S.E,.2d provided bystatute, there was’substantial coh~
647, 156 W.Va. 606. Eminent Domain 32 ~li~h~e with ~fauit&where heá~ing’~vas sè~t s~i~n~
Where public service4istrict was created,for time pri6r to the dat~ of the hearing, th~’~va~

purpose of fur~iishing .,
water services, county publication of notice ‘more than ten days ‘prioi~

court had authority to add sewerage s~ryices to to the date of the hearing as required, aiid there
the facilities of the district under. appropriate were no objèctiOf~s either b~éfo~e, du’i~iii’g th~ ‘áfthI~
proceedings. Code, 16—1 3A—2. Canyon Public the hearing to the creation of the district’ o~-to
Service Dist. v. Tasa Coal Co., l97~,,~?5 S.~.2d the procedures employed in its creation. Code,
647,~ 156 W;Va. 606. ‘Municipal Corpo~-ations’ -~16—13A—2:”C~n~o’n’Publie ~‘r~ice Di~ ~.“Tasa

Coal Co.; 1973,195 S.E.2d 647, 156~W.W. 606:

Statute authorizing creation of public service Municipal Corporations ~ 12(6)
districts confers upon public’ ‘service board’ au-’

‘‘

-. ~1’

thority -to create mortgage llien ‘oil the property “~ ‘5. Number of voters ithin’disirlct
-

of public service district and action of legisla Public service disti’ict was not void because
ture c9,nfernng such authority ~ ~l the

,
there were not 100 legal voters owi~ing pçoperty

legislature s power Acts 1953 c 147 Const within the district Code 16—13A—2 Canyon
art. 1O~,8. State ex rel:’McMilhiofl v.’Stàhl, Public SdnTice’Dist’~i. Tasã ~oal Co., ‘1973, l9~’
1955, 89 S.E.2d 6~3, 141 ~T.Va 233~ lunici~ S.E.2d 647,156 ,W.Va. 606” Mu~nicipâ1 Corpo-’
pal Corporations ~ 222; Municipal Corpora- rations ~,‘6 ,

‘

tions ~ 225(1)’’
,

‘ ‘
‘ - ‘

‘ -~
‘

:‘‘
~‘‘

-~ -

-:

3. ~i~rict boundaries
,

b \, ~‘-~“ 6. Costs ‘‘~‘
~
-, ~

,
~‘,,‘ ,r : t~,

Public service Ldistri~t ~t~tute th~t’~a1l~’e~’ ‘COsts of prOceeding whereby co~titu~ion’á1it~

county commission ‘tO designate -district’s of statute authorizing cieation of,pub!ic service

boundaries did not also empower commission
districts was teste~ wouldrnot be, taxed aga~nst

to make service territories exclusive, displacing
defendant who was chairman of public service

Public Service Commission’s (P~C) authority to
board and who,, honestly ‘and in good - faith,

determine service’ ii~hts: Code, l6—13A—2. though mistakenly, endeavored to perform his

Berkeley County Public Service” Ses.c,re~ Dist ~
duty in refusing to sign revenue bonds and

West Virginia’ Public ‘Service Com’ñ,’l998”5 12’ each litigant would pay ‘his own costs,. 1,Acts
S.E~2d 201, 204 W.Va. 279~ ‘Counties ~ ~ 1953, c. 147.~~

‘1955, 89 S.E.2d 693, l41’W.Va. 233. “Manda~

4. Notlceofhearing ‘‘v
- ~ ‘

‘, ‘mus’~’l9O’ .‘~‘,‘‘i :-““.~‘

Provisions of statute with respect to creation

of public service districts, which relate.to the Referendi~m, - ,~ ‘

‘

filing Of the petition’ or niOtion of the ~Mint~
,

A publi~ ser~i~’é” âi~frfct, ‘once ~áted -b~
court the description of the territory to be em county court not subject to referendum on issue

braced, and like provisions are mandator~’; but, to continue onbeabolished., ,5~ W.Va. Op.A~ty~
despite use of the word “shall,” the,.r~quire~ Gen.,33 (August 11, 1966) ‘1266 WL 87428.

§ 16—13A—3 District to be a public corpor~tion an~l political ~ubdivision,1
powers thereof, public service boards

From and after the date’ of the adoption of ‘the. ordei-~creatirIg’.àny public
service district, ‘it is a public corporation .and po’litical’subdivision of the state,

but without any ‘power.to ‘levy or Collect ad valorem ‘taxes. -‘Each district may

acquire, own and hold property, ‘both .real and personal, in its corporate name,

and may sue,. may be sued, may adopt an o’fficial ‘seal’ ‘and~may enter.into
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éontra ‘fs iiëc~ss~ry ~oi iñcideht~l to ~i~s ~ipds, inèludin~g oi~Fact~ with an~
city, i c~rpoi~ted to~n or1 ~other~~iunicipal corporation~ located within o~
witho t its boundaries for furnishing wholesale supply of water for ~he diStflbU~’
tidn s stei~n of t~e city town or otI~er ~municipal ~orporation or for furnishing
storm ater s~r~ices~ f?r tl~e city to)wn or other ~mumcipal corporation and

c~ntra t for the operation -~maintenance servicing Eepair and extension of an~
prope ies owned by it or for the operation ai~d impi~ov~ment oI~ e,~t~epsion b~
the di tI~ict o~f all pr any fart of the ekisting niunicipally owneä public service

p~’ope ies of any r~city incorporat~d to~’ri or other n~iuni~ipa1 co~oratioi~
includ d within the district: Provided~ Th~at..no cqnt~ctsi~1l e tend ~eyond La

m~xi m of for~ty years but provisions may be included therein for a renewal

suc essive renewals thereof and shall conform to ~and complylwit1~. the rights
ofthe holdeis of any outstanding bonds issued by the m~in~cipalities for the

public ~rvice properties I

~.
.~

,,

The owers of each publi~ service district shall be vested in and exercised by
a pub! c service board consisting of nbt less than three members who shall be

person residing within the di~trict who posses~ cert~in ~duc~t~ona! ~isiness
or wo k experience which will be conducive to operating a public service

distric
..

Each board meñ’ibei shall,within~
fullyc n~p!ete the trainilig program i~o be established ~nd ~ is~r~d by the

public service comm~issio~i 1h d~hj~ction with the division of environmental

protec on and the bureau of public ‘~health Bpard methb4eis shall hot be or

becom pecuniarily interested ~directly or ~i~dire~ly~n th~ p~d~ of any

contra t.or service, 9r in furnis~iigg any supplies or rnaterials to the djstrict nor

shall a former board member be hired by the ~district j~n any capacity wi~thin a

minim m of twe!ve months after board member s term has expired or such
—

t.~. .

.board ember has, resigned from. .the district board.~ The members shall be

~ppoin ~d in the following ~anner /

~Eac city incorporated town oi~ other, iñunicipal corp~Sration ha~hng a

popula ion of more than three thousand but less than eighteen ~tFiousand is

entitle to app61ir~ o~ne niemb~er ~f ~the board~and each city incorporated town

or: oth r. municipal corporation having a population in exce~ss of cighteen
thousa d shall be entitled to appojnt, pne ~additionaLrnethber!of the board for

each a ditional eighteent !th&~nd ~opülatioñ. “The ieiibê~ of th~e board
.) .1

...
~ Ii I C

rçprçse
.

ting such cities, incorporated towns~orother.municipal corporations
shall b residents thereof and shall be appointed by a resol~ution of the

gov~rn ~g bodi~kther~f ätid~iipFonth~ filing~f a certified cdpy or copies of the

resoluti n or resolutions in the office of the clerk of the county commission

which ntered the order~the persons so appointed become

mèmbe s of the board ‘~vithout ~ny~fth~h~’r ~ct or prpceedings. If the number of

membe s of the board so appointed by the governing bodies of citie~ incorpo

rated t wns or oth’er~muhicipàl .çórporations Included ii~ the district equals or

exceed three then no further members shall be appointed to the board and the

membe s so appointed ~re~the board of the district except’in’ááses of merger or

consoli ation where~the.numbér of.boar~ mernbe’rs may equ~l fiVe~ ‘

~.:
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If no city, incorporated town or other- municip~l corporation having
~ population of mare than three thousa’nd.is included within the district,. then~th~

~ county commission which entered the ordei creating the district shall~appoint

~ three memb’ers of the board,~.who~are persons i~esiding within the .district and

.~ residing within the state of West Virginia, whi~h three methbers become

members of the board of the district without ány~ fui~ther. act .or proceedings
except in cases of merger or cons6lidation whdré the number àf.boardiñeim

bersma’y equal five:~
.

‘:
—

.

.~ ~:r.;~

If the number of members of the board á~poiñted~b~ ihe g~v~ri~i~ b’~dies of

cities, incorporated towns or ‘other.rnuniéipal cbrporations ineludeawithinr the

distriCt is less than three; then the county commission ~which. enter~d the order

creating the district shall appoint such additional member’or members of the

board, who are persbn~ residing within the district, as is necessary to make the

number Of members of the board equal three ~except :incases~.of merger or

consolidation where .the number of board members may equal five, and the

member or members appointed by the governing bodies of ~the cities;. incorpo
rated towns or other mUnicip~1 borporations iñcludéd~.within~th& district and

the additional mérñber ‘or members appointed by the ~county commission as

aforesaid,arethé board of the district. A person ma~’ s~rve’as ~ fnb~r ofthe

board in onC ôrmorè public ‘ser ice districts. 1. ~

The pàpulation’ of any city, incorporated tOwn or :other i~ni~i1~1 1c~rpôr~
tion, for the purpose of determining the number of members 9f the boar~, if

any, td be appointe’d by .the governing body Or bodies thereofi~ thépopulaiion
stated for. such city, ~incOq5orated ~town or other municipal do~porati6n ~in’the

last official feder~àl c~ensus.
‘

S .

~ o

Notwithstanding any pro~viskSn of this ~ode to’ th~ cc~t~àry; ‘~hei~r~r ‘a~
district is consolidated or merged pursuant to section two of this article the

terms of office of the existing board members shall ‘end on the èf,~fective date of

: the merger or conso1idation:Th~ couritycommission ~FL~l1 à~po~iht’n~i’b~f-d
according to rules promulgated ~y the public service commission. Whenever

districts are consolidated or merged no provision of :t~ code. p~ohjbits the

expansion of membership on the new board to five -i

The respective terms of office of the members of the first boai~d shall be fixed

by .the county commission and shall be as equally~ divided as m,~y be, that is

approximately one third of the members for a term, of two years, a like number

for a term of four years, the term of the remaining member or members for six

years, from the first day of the mOnth during which the ap~oihtments are made.

The first members of the board appointed as aforesaid shall nieétat the office Of

the clerk of the county ‘commission which entered the order creating the district

as soon as practicable after the ‘appointments and shall qualify by taking an

oath of office: Provided, That any member or members of the board may be

removed from their respective office as provided in section -three-a of this

article. .

‘

.

S

Any vacancy shall be filled foi~ the unexpired term within.~thirty days
otherwise ‘successor members ‘of the board shall be appointed for term~ of six
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year and the term~ of ~ffide shail cpntinue until successoçs have been appqi’nt- ‘~
ed a d qualified All successor members shall be appointed in the same manner

as t e ‘-member succeede~l was appointed The district shall provide to the

pukFc service comthission~within thirty daysof the appointment, the following
infor ation The new board member~s name home address home and office ‘~

pho numbers date of appointment length of term who the new~member

repi es and if the new appointee ~has previously served on the ~board The

publi service commission shall notify each new board member of the legal
oblig tion~o attend training as prescrib~d in this ~ection~
Th board ~häll,Orgafiizedwithiñ 4iifty, days following ~the: first appdintments -~

an’d nnually thereaftç~r ‘at’ its first meeting ‘aftei, the first day of January of~each ~k1

year y ,selecting ‘one ‘of its merñb’ei’s tó serve as ‘chair’ and by ~ap~ointihg a

secre ary and ,a treasurer who need not be niembers ,of the boardiThe sectetary -~
shall keepa record of-all proceedingsof-~the’:board ~which shall-be available for

inspe tion as other public records F-Duplicate ,.records shall bei filed with the

coun y commission and shall in~lude jhe minutes of all board r~neetings The

treas rer is lawful custodian of all funds of thepublic service district and shall

pay s me out on ,orders authorized or approved by~ the board. ‘Theisecietaiy and ~
tréas iër shall perform pthei~ duties ‘appertaining AtO

.

the ~ãffair~ df ~thè. district ~
and hail receive salanes as shall be prescribed by the board iThe treasurer

shall üriiish bond man amount to’be.fixed by the board fortheuse and benefit ~:
‘ ~ ~,‘< , ~ ,~, ., ,

‘

of th district
,~ ~

Th members ~of~the board and the chair secre~ary antd treasurer thereof ~
shall’ ake available t9.~he county’ commission, at all times, all of its~ books and ;~
recor s pertaining to the district s operation finances~ and affairsi for inspec

tion d audit The board shall meet at least monthiyL
ir.. •. ,.

Acts 1,53, c. 147; Acts 1965,-c.J34; Acts 1971;á.~72; Acts ~19$1~b-. 124;’ Act~ 1983, c.

166;.. cts 1986,~,c.81; Acts.1994, c. 6~l; Acts ,1~97,)c..j5~, eff 90daysafterApril 12,

1997; Acts 2002, c.~ 272, eff. 90 days after March 9 2002:
‘ -

- ‘ ‘ ~
‘:‘
~ -‘ I .~.j’ ,fl~’ ‘jI- i.”~ .‘i~

~
Law Review and Journal Commeitarl~s & C)

ihe” cope of Title’Examination i~i West”V1~gi n1ition’ of pur1ch~e mo’ne~T~mo~tgag&e pri~rity in

nia:’ C n Reasonable Miri’ds Differ? )JOhfl V.~1’ -Wè’st Virginia~’ Abrahath .M2Ashjdn~11O’7’ W. Va.
Fisher II W L Rev 449 (1996) L Rev 525 (2005)
~ Yes West Virginia there is a ~‘jjecia1 prior1t~
for the uichase money mortgage The recog

- ‘- -~ r

-

“&)‘~ ‘~ ,±~ ,I,. ‘- ,:,~, ,~ ~

I

Library References
I $

,C~n ies ~18. ~~ .

~.
.

,,.CJ.S. Counties § 31. ~ .

:‘
‘

~Muni ipal Corporations ~6 ‘C J S Municipal Corpor~ions § 11
West w Topic Nc’s 104 26~ 11 ~‘ CL. i .J ‘~ lIP

I-
I — 41- 1 ‘ I

Notes of Decisions -

h~1gene ‘~i ~i ~‘ r ~ jc~’”’l ~ ‘:.i:’ Tort Claims Act ~~“—‘ ~- ~ ~‘ I

Crimin I responsibility of m.~mbersr ~5
,,,

-~

Ministe ,ial officers, generally 3
1. In general

“

.

•-

Rernov of members 4
,

,

‘ ‘Board members of. the Mt. Zion Public Ser- ~
Sale of ater 6

.

~‘
..-‘ ‘ vice’ Distri�~i ‘cannot be ‘eornp’cns~’t’e~ for per- -~

Stand d of care,- 2 ‘

‘~ ‘‘jr~ ,

‘ .~
— ,.

,:: formih~ thedu~ies of treasurer :and/or. secretary ~
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thermore, a board member m~y riot be~ompen
sated for reading meters fo~ the Mt. ZIon ‘~üb1ic
service District. 63 W.Va. O~.Atty.Geri. 2 ,(July
14, 1988) 1988 WL 483329.

-,

2. Standard of care

Public service distri~t owes duty of reasonable

care to avoid darñagé to property of othe~-s with

respect to fiiaintenänce of ‘ wate~ lines;

McCIoud v. Salt Rock Water PCblid ‘Service

Dist.; 2000, 533 S.E.2d 679, 207 W.Va. 453.

Waters And Water Courses ~ 205
-

3. Ministerial officers, generally
Public poliCy of West ‘Virgi~iia, as evidénded

by statute making it unlawful for c~Giit~ or

district board member or ~fficer to be ‘or be

come pecuniarily interested in proceeds of any

contract or ~èiLvice’ over ~ihich ‘he iiight have

any vdic~, influence, ~r ‘co~trol, is ‘hol directed

against ~ctu.~l fraud or collusion but is for pur

pose of pr&ventir~g those hcts and eliii~iinating
any opportunity therefor, and purpose 9f statute

is to protect public-funds aiid-give’offici~l recog

nitioñ to fact that person ‘cannot properly’ repre
sent public in transacting business with hii~nsëlf.

Code, 61—10—15.
--

Statev. Neary, ‘r987, ‘365

S.E.2d 395, 179 W:Va. 115. Courts ~€ 55;

JudgesQ~2l
‘

§ 16—-13A—3a

Public Service District board?member.1can~be
removed by majority vo~e~ of r~giste~ed voters.

51 W.Va. Op.Atty.Gen. 56~ (November ~10,
1965) 1965 WL 92492.

“ ~ ~

5. Criminal responsibility of members
- -

-~

County commissioner’s conviction for being
or becoming pecuniarily irit’efested incor!tract

over which he might have some yóide or infld
ence was supported by evidence of his conii~
ued performance of-contract maintenance wOrk
for public service district after his election to

commission. Code, 61—10—15.
-

State~. Nea~y,
1987, 365 S.E.2d 395, 179 W.Va~’115. Counties
~6O ‘‘‘~‘ ‘~‘ ~ ‘‘.

-

‘,~‘ _

-

) - ‘‘~t,,, ~‘1.’

6. Sale àf wàt~r ‘~‘ -

-‘
PubliC Seriice DistriCts may sell, at whôlè

sale, bulk water ‘to other municipal corpora~
tions. 51 W.Va. Op.Atty.Gen. 739 (March 16,

1966) 1966 WL 87469~
- -‘ --‘

-

~-
-

-~

-

‘
‘ :~ :1

7. Tort Claims Act
-

Tort C!aim~ Act’s prdtectiori :cxtended, to. pub~
lic service districts, under ihe Act’s definition of

political subdivision, .‘,WhiCh -iOclüded the ‘tern~
“public’ serviCe di~triCts”~‘áti

thorization for pu~~ic’service “di&tricts ‘to “sue

and be sued,”in the Public Heàlth’statutCs. Zir

ide v. Elkiñs Road -Ptiblic Seivice”Di~t~, 2007;
655 S.E.2d 155. -Wa~tCi~ And-Water Courses -‘

183.5 -‘ ,--H
“

-- -‘

for the Mt. Zion Public- Service District; fur-: ‘4. .~-Removal of members ~:‘ ‘
‘

-.

§ 16—13A—3a. Removal of members of public service board -

- ~. ~ )

The county commission or
-

the public service, commission or any other

apppintive body creating or establishing a public service district ui~4er the

provisions of this aiti~le, -or a’ny’~6u~ bf five je’i~cent oi~ mo~~hièçf~fstoniers
of a public service district may petition the circuit court of the county in which

the ‘district maintains ‘its ‘principal offiCe for the reWiovâl df ~anib~of the

governing board thereOf for ‘cOnsistent’ violati6ns - Of~ an31-p?ovisioiis ‘- óf-~’this

article, for reasonable cause which includes, but is~not limited ~to, ~ cOntinued

failure to attend meetings of the board, -failure to -diligently~pursi~ie~the ‘objec.~
tives for which the district was created or failure to perform any other duty
either prescribed by l~w or required by a final order of the p~lic seryice
commission or for any malfeasance in pub~ic office Any bc~ard member

charged with a viôl~’ti~n -

uñdèr this “sèctidr~ - wh’O offeis a’. ~s’u~cessfül defen~e
-

- I’ - ;I’~ -~ rr~ ~---~-‘

against such charges shall be reimbursed for the reasonable c,~st~s of such

defense from district revenues. Such costs shall be cônsiderëd as costs àssoci

ated with rate
- determination ~by the ‘~ubli~’ serviée district and - the public

service commission If the circuit court judge hearing the petition for removal

finds that the ~chargés -are frivolous in nätu’re, the judge may assess all or part of

the court costs, plus the reasonable costs assOciated with -the’board member’s

defense, against the party or parties who petitioned the court for the ‘-board

member’s removal.
,

-,
,

-

, ~.‘
-

‘
-

.- -. -~
~-

Acts 1963,c. 75; Acts 1971, c. 72; Ac’ts 1’981,-.c. 124; Acts’1986, c. 81~ ~ ~‘-~ --
.

-
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is to protect public funds ai~d give qffiçi~1 iecog~
riition to fa,ct that pefson ~annot~p,rQp~rlyrepre
sent public in~~jth himself.

Code,-61,,—10—1~, State y• Neary, p1987, 365

S.E.2d 395, 179 W.Va. 115. Courts~~ 55;
Judges~21 -- -,

County commissionen’s ,convictio~i,. for being
or becoming pe~uñiarifr ihter~sted, ii31 contract
over which he might have sOme yo~e or influ

ence was supported byevi,dence 9f1his contin

iiéd performanc~ of contract maintenance work

for public service district after1 his election to

~rniniiss~n~ Co~Je, ~JTl~_~S. S~t~ v. Neary,
1987, 365 S.E.2d 395, 179 W.Va. 1 1~5.. Countje~
~60

• Coi~fiict of interest indictment against county
commissioner was sufficient~even t.hough it did

ñot>characterize~comiTiissioner’s interest as pe

cuniary,andcornmissioner. was not entitled to

bill ofparticulars. Code,.61-€1p-15.~State. v;

Neary, 1987, 365 S.E.2d 395, 179, W.Va. 115.

c~•9,unties ~ 60 -

§~16~—~13A—3a ~ ~ ~PUBLIC~HEALTH

- Library References -~
.

-

tes ~45
I

C J S CiS~u~nties § 67

Utihti~s1c~145 /

I
C JSt 1~blic Ut1i~ies §~ 26 to 32 159 t1o 167

i~rTo~ic Nos. 104, 3i~7A. ~:

Notes of Decisions

I

3. Sufficiency of evidence -.

responsibility of membet 1

Ia! officers, generally ~ •~ i

è~ of evldèñce 3

ma! ~e$o~sibilit~of iiiëmbers~

becoming mèj~bér of ‘county.~om~iis
rson who is peáuniarily interested i~,
of any contract or service with ~ub1ic
istrict violates criminal conflict of in

tutë; by yirtue of- that position, that

as some voice, influence, qr control

inuation of contract. Code, 61—10—15.

Ne’ary, 1987, 365 S.E.2d .395,..17~
5. Counties ~ 60

;teria~1 officers, generally
pp1icy~ofWe~tVjrginià, a~ evidenced

e,~ making ~t unlawful -fgr. coqnty;pr
bard member~ or officer ;to be or~ be

:uniarily~pf any
or seryice oiier ~,which rhe might:h,~ve
influence, or~control,~is not directed

~tua1 fraud or c,ollusioirbutjs for’ pur;

~rever1ting those acts and eliminatiág

~tunity therefor, and purp~se of statute

•‘Couñl

Publi~
~

ç,rimin
M~~ste
$~4Ficie

U ‘Cr1

‘Upon
sio’n, pe

proceed
service

terest st

peisofl

over con

State v.

W.Va. 11

2. Mini

~ Public

district 1

cofne pe
contract

any voic

again~ 2

pose of

any bppc

any ot

the

~electe~
cf ~Fié
until th

L3A—4. I3oaid ~I~iairm~iii; ~ ib~é~r~ pen~afi~ii; procedure; dii
-‘ k~i iioi~’ ~~‘•‘ .~,:~‘ k”~ •-

.‘ •,~I •‘ ‘~‘
-

,

trict name-
-- ‘j ~ i ~

- ~, _

lechairlllan ~ia11 pç~side ‘at all m~tings pf~th’é boar4 ahd may vote

er thember of the board. lithe chairman is absent,from any meeting,
•

,r_.k,~ J..’I~ .jJ_IJt_f,4 ,, J1~,,I i,LJ(,t.-’._~

~iñing mep~ers may seiect a t~xppor 1chairman and if the :rnembe~
•a~ ~chai ~anr~sign~a~ ~~ich’ or c~s~-for. any re~qn 3o. ~e a :~nemb~’.
oard the~board shall select one of its members 4as chairman to serve

ne3t annual organization meeti~g r -‘

daries’of~the board methbers-aré: I: -

~r distr1~tsC ~ith f~’ei~ than six h~indred kcusto’~1’er’s up nt~ seventy I

p~r ~tieriäàncé át~’ k-egülar moh~’thly m’eeting~”~.na1’fifty.~
i~’~ f;~’ ~ ~“,“~“,~C’ ~‘~~rf

ice at ad~itiona1 special ~,rneetings, totaLsalary not to ~
,

•

•

• .1
•~ -

dollars per annum;
~t~/O~ ~J I~~’0) (C’I5~ ‘~P’

.

~) S~ ~ -

r districts, ~it!i, s~x~ hund~e~ .~ust,o~me~s -qr rnp~e, bu,t f~er than tw~

i.ciistomçrs,31up ~,h~dre~ dd1~s p~r jatteq~nc~at regul
meçtings ~ii~d seventy ye çlollars per attenda~nc~at-a~c~itiona1 spc

;, tptal ~à1aT)’ ript to exceed -twp ~otisand five h~pdyeci fifty dollars pe

-
•‘

•, :
,. -

•

•...

-
•

•

r districts with two thousand customers or more, ‘~p th di~e hundr

“,(b) S

ãttenla

huI~idre

tho~isan
monthly
‘me~ing~
annum;,

‘(3) Fc

twenty-f ye dollars per attendance at .r,egi~lar monthly meetings afid sey~nty-t

600



pUBLIC SERVICE DISTRICTS 16—13A—4

dollars per attendance at additional special rñeetings, total salary not tô:exceed

three thousand seven hundred fifty dollars per annum;: and7 ~“:~ ‘

-

(4) For districts with four thousand or more customers up th on~ hundred

fifty dollars per attendance at regular monthly meetin~ and o~ie hundred

dollars jer attendance at additional special meetings total ~alary not to ex~eed

five thou~and four hundred dqllárs per annuth’.’ :

~ ‘,r,,

Thepublic serviqe district s 11 rtify ~he nurTibei- of customers served to the

Public Service Commissio~i b~ginning on the firsç day of July oneAthousanld
nine hundred eighty six, and continue each fiscal year thereafterU

~ (c) Public service ~distHctsselling’water to ~dther ~iater utilities for resale may

~ adopt the following.salaries for its board members: ,: ,“:

(1) For districts with annual ~evenues ot less than fifty thousand dollars up

to seventy-five dollars per attendance âtregulai~ i~iidrithl~ mé~tings -and fift~
~ dollars per attendance at additional spècial’mèêtings, thtaLsalary ‘not to e*cëed

¼ —

‘-
,

‘

,,

fifteen-hundred dollars per annum;~’
-~ ‘j— “

--
S

~ (2) For districts with annual revenues of fifty thousand doJla,rs or n~ore, but

~ less than two hundred fifty thousand dollars, up to 9ne hundred dollars per

~ attendance at regular monthly:meetings and seventy-five do1~ars~per attendance

at special meetings, total sala~ry ‘h6t to exceed two thoLisántl ‘five hiindr~ed fifty
dollars perannum;

“ ‘

(3) For districts with annual revenues of two hundred fifty thousand dollars

or more, but less than.five hundred thousand dollars, up to one hundred

twenty five dollars per atte~idance at regular monthly meetings and seventy five

dollars per attehda~nce ~t’ additi~n~.1, special meetings, total salary-not to,,exceed
three thousand seven hundred fifty dollars per annum; ai’fd-r~ 1.) -; ‘~ ~- ,,i.

-

S ~
‘‘

S ~S -~ ‘ J’~~’ , ,
-,‘~• /

(4) For distrjci~s wIth annual revenues of five hundred thousand dollars or

more, up to one hundred fifty dollars per atten~lance~at regul~r~ monthly

-

meetings and one hundred dollars per attendance ~t ~d4~onai spe~j~i meet

ings total salary not to exceed five thousand four~ hundred d?ll~rs per annum

The public service dstrict shall certify the number of .cust~omers. served and

its annual revenue to the public service commissionbeginning on theLfirst day
of July, two thousand, andcontinue each fiscal year.ther~fter.’i~q~

(d) Board members may be reimbursed for all reasoxiable and necessary

expenses actuallyincürred in th~ performance of th~eir duties ~S~ró~’ided for by
the rules of the board. - :

-

‘
-

:5,,, 5 5 5;
•

~ ~, •‘,

(e) The board shall by resolution determine its -own -rifles .~f~roççdure, fix

the time and place of its meetings and th5e maniier ~n which special meetings

may be called. Public notice of meetings, shall be giver~, in accordance with

section three, article nine-a, chapter six of this code. Emergency meetings may
be called as provided for by said section~ A majority of the members constitut

ing the board also constitute a quorunito do business.
-

‘.-~-
-

‘

-.
-

(f) The members of the board ‘are not~ersonally liable or responsible for any

obligations of the district or the board, but are answerable only for willful

601



§ 16—13A—4

miscon~iuct in the performance of their duties. ‘he county coflimission which
created. a district or counts’ commission.~ if more •thitn. one created the district

~nav. uj)on ,~yçiuei~ r~ques~ p~ tl~c distri~i., ac~,op.t an ord c,hapging the official
name of a ‘public se~vice district: Provided, That such nqn~c ~haiige will not be
dfci m L until ‘PP’ O’~ id b~ tlk public 5cr’. ic~ i.ornmission of Wc~t Vi~ ginia and

thc ov. nd s of ~n’. bonds md notcs Issudd b~ thc disti ict ii ~n’. sh iii ha’.~
consenik’d, iii writing. to the nat~e change. ii a district includes territory

bc mtcd in mot c th in onc count’. thc count’. commission oi .ount\ conln’iis

sion~ changing thc ii tmc of thc distiic I sh ill pi o’. idc’~n’. count’. commissurn

into which Lhe di.~iric’t’Lilso extcnd.s v1’ith ~ certifled cops’ ~f th~ orckr charigin~g
the name of the district. The official name of an’.’ district created under the

provisic~f~s of this article niav conUiin the name or ilame’s of an City, mcorpo

rated t~\%’n or other municipal corporation included ther~in or the name of any

county or counties in which it is located..
-

Acts, 1953. c. 147;. Acts 198l, c. 124; Acts 19$o, c. SI; Acts 1997. c. 159. elf. 90 days
ak.r Apttil 12, 1997; Acts 2000. c. 19’,, cli. 90 days alter March II. 2000; Acts’ 2005, c.

196, cli. 90 days alter Api’il 8, 2005.

Library :Rekrences
.

.
,.. .;.

.

.Countie!~ ~oS, ~7,.’ .

: C~.J.S. CounLIes.~ 107 i.. 118. 128...
-

Muni~i~ai COFpuflLIiUflS ~.!c~l .

.
.

..
.

. €‘.J.S. Muuk’ipaI.1’urpuratiorr~ ~ ‘372 to .3111,
Wi’silaw I upic Nu~. I04, 2~S..

Notch of Decisions’ ‘
. “,~

In general I :
. ~

...

‘ turn iii the duO ~‘s t tea ~U ret’ ~t i I&or sccreLar.’

_______________

. ~, ., ,
.

,

for the
.

Mt. ~Zion PubIc, Scr’vicc t)istr’k’i: tur’—

ihet’niure, a bo.ud tneiiibei’ may not be cutflpcfl—
1. In geiieral ‘

.
.

‘

‘

‘

‘ ~sated h~” k~dirig neiei’s fur the \lt. Zion Public

Bo~ird rheruheN ol th~ .~‘.1t. Zion Public .Scr- Service Di~irict.’ ~3 W.Va. •Op.AU~’.~etr. 2 ~3ulv

IL( Di~ir i~ i L tnn~,t h~ ~ mpi n~ th d lur pLI 14 I 1551 I 155 V~ L Isi 320

§ -16—1~3A—5. General rnañage~ of board “

I hc bt~ai d ma’. c mplo’. ‘t g. net ii m iii IgcI to ~c t ‘.i i Ec im ol not moi c t h in

ll~ .~eai~’a’nd ‘until h’i~ ~w her, suce~ssor is emplovc’d. and hi~’ or. her con~pensa
tion shall be fixed h~’’ resolution of the hoa~rd.’ Such ‘‘~enei’a1 niai~ager shall

dc~ote ~i~l or the required portion of his ot’ her time to the affairs of’ the district

and may employ, discharge and lix the compensatidu ol all employees of the

district. except as in this :~,rtic!~ pther’.~’ise .
provided, uiid~ ~ie or. she shall

pu lot m md c\c r cisc such othc i po’.~ rs and diiti s ms m t’. bi conic ii cd upon

him or h~er by the board.
.

.

Such general m~nagc’r shall he chosen without rcga~d to his or !~r political
aflili ilions mcI upon thc sok h isis of his 01 het ~tdmiiiist~ ati’.c and tcchriical

qualifications i~ thanage puh,lk’ service ~rope1~tie~ ai’id affairs ~f th~ district and

he or sh~ iiia~ he discharged unIv upon the ~iffirmative votc of two thirds of the

bô~i’d. S~ich general manage~need not he a resident of the district at the tim~

ha 01’ she is chosen. Such ~eñ’etal!man er’ma~’ not be a mehthei’ of the board

but shall be an employee of the bdlird. -

‘ ‘

.

.

The hoard of any puhlim~ service district which purchases ‘.~ater, SCWCt’ Ut’

storniwater service from a municipal watth’. sewer or stormwater svslenl or
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pUBLIC SERVICE’ DISTRICTS § 16—’13A—7

another public service district may, as an~a1ternätive’~ro.’hirin~ Its ~in~énëral
manager, ‘elect to p~rmit the geii~ral thanrager of ihe ‘ri4u’nicip”al~water; seWet br

stormwater system or public service distnct from which such water rsewer or

stormwater service is purchased provide professional mai’lagement th’ the

district,T if the appropriate thunicip~ali~y~ ~r publie s~~~~ice >~boärd 3~gree’s’. ‘to

provide such assistance The general manager shall receive reasdnable compen

sation’for such’service. ‘~‘
‘ ~ ~‘ ~ •~‘

•‘

,

~‘‘

,

~
‘~

V”’ ‘l’’,~’~ fl

Acts 1953 c 147 Act~>1981 c 124 ~A~cts 198~ 1c 81 Acts 2002 ~ 272~eff ~0 da~’s
after Marc~h 9~20O2~ ~‘ ~“ ‘~‘Y~>.~ ,

‘~J ~‘•
‘ ~‘~y-, ~ ‘‘~

‘i~ ~

-‘ ~‘ ‘:,,.i~ ‘H:.’i ;‘-,, ~ !u~ >.~>

Library References~~,:: ‘>‘;r ‘~>>“‘‘ ,.,‘,~

Counties,~’65, 68:
,

c.j.s. counties §~ 101 to 103, 107 to 118.

Municipal Corpora~tions ~‘119 161
~,

C J S ~Aunicipa1 Corporations §~ 361 to 366

Westlaw Topic Nos. 104, 268. 368, 372 to’390.
‘~

§ 16—13A—6. Employees of board

The board may in its discretion from time to time by resolution passed by a

majority vote provide for the employment of an attorney fi~scal agent one or

more engineers and such’ other èi~nployees as the board may determine neqes

sary and expedient. The board shall in andby such resólutioñ fix the term of

employr~ient and compensation and prescribe the c1i~ties to”be performed by
such e’m~loyees. •‘~. ‘~

‘

-~ ‘
~,‘

Acts 1953 c 147 Acts 1981 c 124

Ir
~

Library References ,•
w —‘ C’

Counties ~65,68, 87.
‘

C.J.S. Municipal CO~p’oration~~ 361 .to 366,

Municipal Coi~poratio’ns ~149,’ 161, 170.
,

368,372 to 405.

Westlaw’TopicNos.’104,-268., ‘

“
‘

‘
‘‘

‘~ ‘‘ i’~ ~ ,

‘

‘, ‘I. ~ ~

C.J.S. Counties §~ ‘101 to 103, 107to ii8,,~ ‘‘
‘

‘

‘:~ ‘~‘.‘ ,‘ ~i :t-’: ci

128. ,

§ 16—1 3A—7 Acquisition and operation of district properties

The board of such districts shall have the sup~rvisioi~ and control~of all public
service properties acquired of constructed by the district and sh~l1 have the

power and it shall be its duty to maintain operate extend and impi~ove th~

same ir~cluding b~t not limited to those activities> necessary to comply witl’~ all

federal and sthe re’4uiremenis, including water quality impro~ineñt ~tivities.
All contracts involving the exp~nditure by the district of more than fifteen

thousand dollars for construction work or for the purchase pf equipment and

improvements, extensions or replacements,’ shall• be eritere~d ~int6 “only after

nóticé ih’viting’bids ‘~shall have’ been publiSh~d’ã~s a’ Cià~ I’1e~g~ldv~rtis,ement
in complianbe with the provision’ of article three, chapter fifty-rune of this code,
and the’~publicatioi’i area fot suëh publication shall ‘be’ àsi ~peaified in ~‘ection

two of this article in the county or cdünties in which the “distriát is lbcatéd. ‘The

publication shall not’be less than ten~days.prior to~the making Of any ‘such

contract. To the extent ‘allowed by law,~ in-state contr~ ctors shall be given’ first

priority in awarding public service district contracts’; It shall be the duty of the

board to ensure that local in-state labor’shall be utilized’to the greatesi ‘extent~
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§16: 1A—7 ~‘~D” ~,, PUBLIC HEALTH

possi l~,when hiring labc~ters~{or. public seryice district~constructiori-or mainte7
nance ,rep~ir~vjobs’~, -It shali further ;be...the. duty of. the board. tdjèncourage
contr ctorsto ,usë ~Americ.an n’~a le. products’in their coçtstruction to:~the extent

possi e Any Qbhgatlons 4incurred of any~ kind or Acilaracter shall 1not un any
event onstitute or~be deemed an indebtedness within the meaning of any of the

provis ons or limitations of the constitution but all such obligations shall be

payab e solely andonly Out of revenues derived from the ~operation~óf the public
servic prop~rties of the Ii strict or frqm pr~oceeds of 1?~ds is~ued.~s hereinafter
p~rovi ed No continuing contract for the pui~chase of materials or supplies or

for fu nishing the district with electrical energy or power shall be entered into

for a 1 nger period than fifteen~years.
“

~‘ ~

-

Acts 1 53 c 1u47 Acts 1967 c 105 Acts 1981 c 124 Acts 1982 c24 Adts 1986 c

81 Ac s 1997 c 159 eff 90 days after April 12 1997 FActs 2002’ c 272 eff 90 days
after M rch 9, 2002. ~ .‘~ ,.

.

t~. .~ ~r~1 ~:

Library References ~ ~. -

Coune,s’~1O7.:
-

rj~~ ,- c~J;s,,c~ountiçs~ 147.~
•,

Munipa!,corpoiations~’71i..~
~. ~. .~ ., ~.J.S.Municip~1~Corporations~ 1535.

Public Utilities O~114
C JtS Public Utilities §~ 5 to 9 202’~io 207

- West! w Topic -Nos. 104,268, 3 17A :- a j j .,, .j,- -,~ ~ -.
H

!.1 V i~-~ ~ 1

13A—8. Acquisitlon’and purchase~uif pübfic-servi’ce propèriies; right of

eminent domain; extraterritorial powers ~

The board may acquire any publicly Ol ~i~’atel ~3wh~d i~iblic—’service

prope tes located within the boundaries of the district regardl~ss of whether or

not all or a~ny part of such propefties are loèá’ted within the ~orporate limits c

ah~’ cit incdrp~ra~ed tb~n or other’ municipal corporation inch~ed within ~

district and may purchase and acquire all rights and franchises an,d ax~y and all

prope y within or outside the district necessaryOr incidental fô the’piirpose of

the dis rict.

The oard may construct any~pubjic serv~ce ~properties within r putside
,

th~
district necessary -Or in~idental to its purposes and ~

- h such, district may
~ ~ .~I~ij ~ ~- -“‘‘ “ -‘ i.y ~‘

acquir ,
construct, maintain and operate . any such ~ properti

I’S
4

-.
13 1,’~i(’jJ I

within he corporate limits of any city, incorporated
, .~j ~‘ C- n o ~ ‘~

corpor tion included within .the :district or .in~ any
r yJt’Hc. -‘ ~ ‘‘.-.--.-‘-~ -- •‘r-~~ .-‘‘~~ (>1 J~~’)jr’ -j . 1

within, en’ iniles of the fefritorial bouñd~riés, of th~districtf. Pr

~ny ir~c rporate~l city towi~ or’S o~ther municjpal~orj,orat1~r~ inc1ud~l within Li

district Owns and operates either .wateriacilities,. sewer facilities, stormwater
-

J .

~‘S ‘

;_ ‘.4 _~t’S . L.. L’) + ,
/ . ‘~ ._. ‘4 ‘.‘ “S ‘S. ‘~ ‘~)

.

‘S 4

facilitie ,or, gas facilities or all of these, then
.

the district. may. not ~
~onstru t establi~ imp~ove /or~x’tend an’ public service prop~rties of ~

sa~p~ .,
nd~,incoarporated towns or other ~nuni~ipal ~corpon

tions o the adj~cent,un~corpqrateç1 territory serve,çl by such~cities n’~corp”
el tow s or :other4 municipaI~ cbrporatipns, çxcep~ upon tiie ,appr,oyal of

public ervice commission the ~consent of such cities, incorporated t:

other~ 1~icipal corporations and in conformity and compliance with the

of the
‘~ olders, Of any r~vérRie, bonds, or ‘obligations theretofore issued by s.__

cities i corporated towns or ,,other municipal corporations then outstandin
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Note 4

and in accordahce with th~’ordinan~e, resoluti6n ‘~o~bther~prOceedirigs which
authorize the is~uar~e of such~re~venu~ b~h~l~ or ob~gation~ ~
Whenever ‘such district has ,constructeçl,, acquire&or estab,lishçd wá~ter,fa~li

ties sewer facilities a stormwater system stormwater management program or

gas facilities for water sewer stormwater or gas services within any city

incorporated town or other municipal corporation included within a district

then such city; incorporated ~tówn or other mu~n~cipal, corporation ~n~y ~p,t
thereafter construct, acquire or establish any faci1itie~s of the same kind within

such city incdrporated town or other municipal corporation without the

cons~nt of such district

For the purpose of ãcc~ui~ing any public service properties orlands-rights:ot
easements deemed necessary or incidental for the pu~-pq,ses of the district each

such ‘district ‘has the right, of eminent domain to the~.same~extent ‘and’ to ‘be

exercised in the same rnam~iër as now or hereafter provi’d~d b~ law for such

right of eminent domain by cities, incorporated tjowns and other municipal
corporations: ,Provided, That the power of emihent:domain provided in this

section does not extend to highways, road and drainage easement~, or stormwa

ter facilities constructçd owned or operated by the We~ Virginia division of

highways without the express agreement of the commissioner of highways
Provided however That such board may not acquire all or any substantial part
of a privately owned wätcni~’orks system unless and until authàri~ed soto do b~
the public service commission of,’,West Virginia, and that this section shall not

be construed to authorize .any district to acquire through ~ondemnation pro~

ceedings either in whole °r su,~bstantial part an existjng privately owned

waterworks plant or system. or gas facilities located in.’or.furnishing water or

gas service within such di~trict or extensions made or to be made by it in

territory contiguous to such existing plant or system nor~may any such board

construct or extend its public service properties to supply ‘its services into areas

served by or in competition with existing waterworks or ~ fi~cthties or

extensions made or t~ be made~in territory contiguous t9 such ~xi~ting plant or

system by the owner thereof.’. :“
,..,. .

Acts 1953 c 147 Acts 1980 c 60 Acts 1981 c 124 ~Acts 2002 ~ 272 eff 90 days
after March 9 2002

I

Library References
.

Counties ~103, i04.
‘

,

‘
‘

‘, C.J.S. Counties §~,143 to 144, 147.
,

-

E~’ñfricn~Dômain ~6, 16. ‘,
1

C.J.S. Municipal Co~or~fioi~s~ 873 to 88Q.
Munici~a1 Coi-poratioxis ~22i, 224.;

‘

c .r s ‘p~y~ ‘i”~
-

Westlaw Topic ~os. 104, 148, 268.
.

P
..

~ ,—

‘‘I-i
‘

.‘
,,

,‘ ‘ ,‘‘ ‘1 •‘~ ‘: ‘ #I’i ‘

Notes of Decisions
,

~, .‘

In general,, 2

Connections with sewers or drains 6

Eminent’domain powers. 3,
Environmental assessment 5

Public corporation 7

Validity 1 — .

Valuation of~
:

1. Validity ‘

Title of act authorizing creation of public ser

yice districts in connection with acquisition,
- construction; maintenance, operation, improve
thënt and ~ktension ,of properties supplying Wa-
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§ 16 V13A_8 ~ P~UBLIC HEALTh
Note ‘/1

~ter.and sewerage s~ervices, clearly defipes ~jec~ ~beV taken~
,

Sextoñ~ v. Public Service Com’n,
and Pu O~ses of act and powers of governing 1992, V423 S.E.2d 9i~, 188 W.Va. .305. Evj
board, nd is sufficient to’meet constitutional déncé €~ 568(4)

VV,,
V

requite ents. ActsV 1953, c. 147,; Const. art. 6, .~‘ V
V

V
V

.~,, )V

V

§ 30 ~te~ex rel McMillion v Stahl 1955 89 5 En~ir~onmentál asses~si1nent
S E 2d 93 f~li W Va’ 233 Statut~’s ~ 123(3) Whethe’r c~st~jction ~f sewage lagoons
Statute .~ 123(5) i~ /. .~ ~. ‘,

,~
~would constitute, t~nuisance~ doeS~nOt .defe~t

Prope y of public service district is public ~9b!jc Service ~ommission s (P,~C),jurisdiction
prope ‘used ~for public, purposes, and, ur~der. ti~ issue ,certific~te ,qf public co~ve~i~nce and

constitu io~n~1 provision th~t publi~ property~ ~cessity while PSC may~assess’envwo~mental
shall be eYémiitifröm tákatio’ñ,•statute aüthorii- considerations, chief inquiry by~PSC ~is need of

iii’g cre tion of 1pubhc seryice districts and1 p~bIic ~for1 pfôject Code 24-2—1 1
/
Sexton v

grantin tax exemption was not violative of con- Public Service .Com’n, 1992, 423 ~S.E;2d 914,
stitution 1 provision requiring that taxation be 188 W.Va. 305. V ‘Muhici~al ‘Corpo’rations ~
equalàn ~uhiforni throughoutstaté. Acts 1953; ,7~8V,.1 ... ~ ,•~ ~‘ ‘,:~ zr,~ IF.; -

c. 147, § 1 èt seq.; Const. art. 10, § 1. State ex
V~ V,

V

V

r’el Mc illion v Stahl 1955 89 S E 2d 693 6 Connections wIth sewers or drains

141 W V 233 Taxation
_

2289 .‘ K City rather~ than sewer and water ~districts

~, ‘~ ~ ~ ~
~, ..~.

was entitled .to~rovide sewer and-~water ser

2.V In g eral
V

vices to newly develope~ tra~ct that wa~ within

St~tut ~oviäihk t t’pr~vàte property may districts” bound~.rie~, but ~ aniièxed~ to’ city,
be ‘taken br..dimaged for a number:of specified. where such “sèFvices were~’ñot V~pre~1iously fur

purposçs amounts Vto legislative .c~eçlaratio,n ~ nished tp tr~ct., ~Co4c. i6.~134—8.~) ‘B~rkeley
public p rposes within meaning of la~s and it County Public Service Sewer Dist v West Vir

is’ a jiidi al question ‘whdther ‘su&de~C1ar~tidn’~’ginia Public Service Com’r~ 1998, 512 S.E.2d

is ‘.~conso ant with organic :law.’.VActs ‘19.49, ‘c~ 20,1,’~204 .W.Va. 279.*Municipal,’Corporations
59; ~Cons .

art. .3, § 9.. State ~ex rel. .McMillion ,~V7Vl2U.); Waters Ai~d WateI~çoprses ~ 201

v Stahl 955 89 S E 2d 693 141 W Va 233 If a tri~ct of ~eal estate locat~d witl~ a publi~c

~t’tiV~

Ci” ‘‘ ~ ~ ,?~ “‘~~ ‘‘V ~ ~~Constituti nat Law ~ 2510 V’
,

service district has been annexed into a munici

V

-

‘i ‘.~i ~ ~ ~paift~’,’~then,’’as’~between the Vmunicifrality and

3~ 1Emi~ nt ¶k~rna~ f~9w1ers
,,,

the pbbhc service distri~i the municipality has

Althoug construction
.

of new facility pro-. the superior iight to extend water and/or sewer

posed ~by utility will o’ft~n require taking of service which~w~re not be’~dg’ previously fur

~rivàte p perty throu~h erninCrit,,domain,~ab- nished to the trac~t-by the ‘public service district,
sent expr ss stattltôry l~angu~ge ,~u~ic,.,S~rvicc and under’tho~e cirCumstances, a public service

commissi n (PSC) h~s no duty to review and district ~iould need the consent of~the munici

decid~iss V~~V thatVareifiherè~1t ‘i~’ehui~?ent~dd~’ ,pal~id~h~Pül~liicSer’iCe Cómmissidn (PSC)
thain~pro eeding. ~Sext6h~tv. iPublic t~Sèi4icé ‘ii~ :Lrdei’- to f.:provide ~sU~chYs’ei,ice~” ‘Code,
Corn~n,. 1 92, .423 S,E.2d V9l4,. 188.W.Va..305 ...16—13A—8., .~Berkeley County ~Public ‘Service

Public Util ties ~“~l 14 Sewer Dist y ~Jest Virginia ~‘Pubhc Service

Statute ~ro4id~ng th~t’privat~e ~r~of’erty ‘may
‘ C~iñ’n 1998, 512 S.E~2d 2O~~2O4 W.Va. 279.

be taken o’ damaged for a number of specified Municipal~Waters And

purposes ,~
V

consonant with organic law and is
.

Water
V.
Courses ~ 201; Waters And Water

constitutio al ~Acts 1949 c 59 Const art 3 Co?irses ~ 202

§ 9. State’èx rel, McMillion’v. Stahl, 1955, 89
‘

‘

V

\‘~

S,E.2d 69
,
141 .W.Và. 233. Eminent Domain 7. ~Pubiic corporation

~ 3 V

‘,
,

‘ ‘,
.

.,
.

‘

;‘‘ .~ A public service çlistrict is, a ~pubJi,ç• corpora-

V ,
, ,

, ,
tion and does not come .within constitutional

4 Valuati n of property provision which in substance provides that all

Althou~h landowner is co~npetent to giv~ esti corpoi~ations,,sha1l be c~eated by general laws

mate of va ue, of .propert3I~id ‘emineiii do”rnàin
,

and which’ is”applicáble~O ~rhiatecoi’porations.
proceeding that valuation is not conclusive Acts 1953 c 147 § 1 etseq Const art 11 § 1

governmen agency may rely o~i ‘a~praisaI re- State ex rel. McMillion v Stahl,1955, 89 S.E.2d

port conce ing estimated value of propeñy’to: 693, 141 W.Va. 233. Statütës ~ 80(3)

§ 16—1 A—9.. Rules; ~,Arice ‘Vrat~s and charges; discontinuance of service;

required water and sewer connections; lien ‘for delinquent
V fees,~

,
. .

.

,. ..

“
‘

‘ ‘~ .~‘;v’r~

(a)(1) e ~o~rd ma~y make enact~nd enforce all needful rules in connection

with ~the acquisition, construction, improvethent, extension, management,
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pUBLIC SERVICE DISTRICTS § 16-13A-9

maintenance, operatiori,’~ care, protection and ‘th’e uSe of any ~.public se~rvicé

properties owned or controlled by the district The board shall establish rates

fees and charges for the services and facilities it furnishes, which shall be

sufficiçnt at all times, nó’twithstanding the provisions ‘Qf any other lâw~or laws,

to pay the cost of maintenanée, operation ‘and ‘depreciation Of the~publie service

proper~ies and principal of, and interest on all, bonds issued; other ~bligátior~s
incurred ‘urider ‘the provisions ‘of this ar~ticle ~and all r~sèrve or ~other ~a~thent~
provided for in the proceedmg~ which authorized the issuance of any bdnds

under this âi-ticle. The schedule of the ‘rateS,’ fees and charges’ ‘iiia~ be baseid

upon:
‘

‘

-

‘‘ -‘ ‘‘~ - “

:, ‘

~:‘
“

(A) The consumption of water or gas on premises connected with the facili

ties,’~taking into consideration domestic, c’orrimerciàl, indiistri~l ~hd ~üblic use

of water and gas;
“

(B) The’ number and kind of fixtures connected with the facilities located on

the various prerriises; ‘ --

“
‘~ ‘

, ‘

(~) Th~ number df persons se’rved by the facilities

(D) Any combination of paragraphs (A), (B) and~(C), of this subdivjsion; or~,

(E) May be determined on.’an’y~other basis, or classification which the board

may determine to be fair and reasonable, taking into Consideration the location

of the premises served and the’n~ature and extent ‘of the’ sétvic~ and facilities

furnished; However; no rates, fees or charge~s for’ st’ormwater services may be
assessed against ‘highways, ‘road and drainage easements ‘or stormwater facili

ties constructed, owned or operatéLl by the West Virginia divisi6n of high’~iays.

(2) Where water s~wer stormwater or gas services or ~any combination

thereof, are all furnished to any premises the schedule of charges may be billed

as a single amount for the aggregate of the charges The board shall require all

users of services and facilities furnished by the district to designate on every

application for service whethèi~ the applicant is a tenant or,an owner of ~thé

~,: premises to be served. If the applicant is a tenant, he.’ór she shall state, the

name arid address of the owner or owners of the preniise~ to be ser~e’d bykhe
district Not~vithstanding the p~visions of section” ~eight article three chapter
twenty four of this code to the contrary all new ~plicants ~r service shall

deposit the greater of a sum equal to two twelfths of the average a~nnual usage

of the applicant’s specific customer class or ‘fifty do1la~-s, with the district tb

secure the payment of service rates, fee~ and charges in the event they become

;‘~ delinquent as provided in this section. If ‘a district provides ;both water and

sewer service, all new ajwlicànts for service shall depo~sit the greater of a surri

equal ~to two twelfths of the average ‘annual usage for water service or fifty
dollars and ‘the greater of a sum ‘equal to two twelfths of the aver~ge annual

usage for. wastewaterser~vice’of the applicant’s specific customer class or fifty
dollars. In any case where a deposit is forfeited to pay service rates, fees and

charges ,which were ‘delinquent at the’ time of disconnection or termination of

service, ‘no reconnection or reinstatement ‘of service may be’ made by the

F district until another deposit equal to the greater of a sum equal to two twelfths

of the average ‘usage for the applicant’s specific customer class or fifty dollars
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has be n reniitted to the district. After twelve %thonths:~oLpromptipaytnent
history the district shall, return the ~deposit t~ the customer’ or credit the

custhm r~a&ount at a rate as~the public seriuice.conimis~ion.may,pi-escribe:
Provide

,
That where~the ~custOmer; is ~a tenant, the,,district is not required to

return he deposit until the time the tenant discontinues service with the

district ~Whenever any rates fees rentals or charge~ for services or facilities

furnish 4 remain unpaid for a period of twëñty days after the sàmé bec’ome due

and pa ble the user of the services and facilities provided is ~de1rnquent and

the use is liable at law until all gates fees and charges are fully paid The

board ay, under reasonable rules promulgated by the public service commis

sion,sh t off ,and discontinue water orgás ~e~vices ~t9 ~ll d~linqu~jit~users of

either ater or gas facilities or both ten ,days after the watej or g~ se~rv1ces

become èlinquent.
~‘ ~

~(b) In the çyen~t that any publicly or privately Q~wned utility, cit3~ incorporat
ed town other municipal corporation or other public serviç~,di~ric~iriçluded
within t e district owns and operates separately ~ither water facilities or sewer

facilities and the district owns and operaté~ the other kikd of fac’ilities either

watë?ó~éwer,’ as ‘the case ‘.‘n~:.b~, “théfl the !disthCt”~äñd the~ p’ublicly or

privatel owned utility city, incorporated town or other municipal’~corporation
or ~other public service district shall ‘co~eiiant and; contract with each other to

shut’ .off nd discontinue the siipplying~of ~water service for the ~nonpayment of

sewer se ice fees and charges Provided 1That any contracts entered into by a

public s iyice district pursuant to this section shall be submitted to the public
seryiçè mmission for approvaL An~’ public service district providiiig water

and sew r service to its customers has ~he right to terlrjiinate water ‘service for

d~linque cy in payment of eith?r~at~er or sewer bills Where one pubIi~ service

district i providing sewer service and another public service district or a

mun~cip lity included within the boundaries of the sewer distri5t is providing
wat’er se ice and the district pro~1d}ng sewer service exp~riences a delinquen

cy ~in pa ent the district or the municipality included within the boundaries

of ~the se er district that is providing water ser~ice upon the request of the

district p ovidmg sewer service to the delinquent account shall terminate i1~s
water se ice to the customer having tl~e rdçlmnqu~1t seLw~r account Provided

however hat any termination of water service must comply with all rules and

orders of he~public service coniirn~sion
•; (c) Any district furnishing sewer facilities within the ‘district II~Iãy re4uire, or

may by etition to the circuit ~court of the county mt which the property is

located,. ompel or may. require the division of ~health to compel ~äll’ owners,

tenants o occupants of any~ h~uses,~ dwellings and buildings located near apy

se’wer fac lities where ‘~ewa~e ‘wiil’flow.~bS’ :grav~ty.pn.be transported by oth&

methods pproved by the division of health, including,, but not limited

vacuum~ a d pressure systems, ~appi~oved under ‘the provisions of section nine;,

article on ,‘chapter sixteen of this code, ‘from the houses, dwellings th~ buildings
into the ~ wer ;facilities, to connect with and ~use the ‘sewer facilities, and to ~

cease the use of all other means for the collection treatment and disposal of

se~ãge a d waste ~natters from the houses; dwellingsl and buildings where
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there is gravity flow or frahs.pôrtatioñ by, any othei- methd~ .ap~rO~éd by the

division of health, including; but not :limited’to, vacuum and pressure’ systems,

approved under the provisions of section nine article one chapter sixteen of

this code and the houses dwellings andbuildings can be adec~uately served by
the sewer facilities of the district and it is declared that the mandatory use of

the sewer facilities provided for in this paragraph is necessary and essential for

the health and welfare of the inhabitants and residents of the dist~ricts and~of

the state If the public service district requires the property owner to connect

with the sewer facilities even when sewage from dwellings may not flow to the

main line by gravity and i~he property owner incurs costs for any changes in the

existing dwellings’ ;extçijoi plumbing ,-jn~ order, tp cpn~eco :the rn~in. sewer

line the public service district board shall authorize the district to pay all

reasonable costs for the changes in the exterior plumbing including but not

limited to, installation, operation, maintenance and purchase of a pump or any

other. .methpd approved by the division of health~. Maintenance and operation
costs for the extra installation should be reflected in the users charge for

approval of the public seryice commission The circuit court shall adjudicate
the merits of the pet1tioi~i by summary hearing to be held not lat~r tl~ian thirty
days after service of petition to the appropriatd owners tenants or occupants

(d) Whenever any district has made available sewer facilities to ~ny owner

tenant or occupant of any house dwelling or building located near the sewer

facility and the engineer for the district has certified that the sewei~faciIities~are
available to and are adequate to serve the owner tenant or occupant and

sewage will flow by gravityor be transported by othermethods approved by the

division of health from the’house,dwelling~or building into the sewer facilities,

the district may charge and the owner tenant or occupant shall pay the rates

and charges for services established under this article only after thirty day
notice of the availability of the facilities has been received by the owner t~nant

or occupant Rates and charges for sewage services shall be based upon actual

water consumption or the average monthly water consumptiOn based upon the

owner s tenant s or occupant s specific customer class

(e) Whenever any district has made available a stormwater system to any

owner tenant or occupant of any real property located near the stormwater

system and where stormwater from real property affects or drains into the

stormwater system, it is hereby found, determined and declared that the owner,

tenant or.occupant is being seryed hy~th’e stormwater system and it is further

hereby found determined and declared that the mandatory use of the stormwa

ter system is necessary and essential for the health and welfare of the inhabit

ants and residents of the district and of the state The district may charge and

the owner, tenant or occupant ~hall pay the rates, fees and charges for

stormwater services established under this article only after thirty-day notice of

the availability of the stormwater system has been received by the owner

(f) All delinquent fees rates and charges of th~ district for either ‘~‘ater
facilities sewer facilities gas facilities or stormwater systems or stormwater

management programs are hans on the premises served of equal dignity rank

and priority with the lien on the premises of state, county, school and munici
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pal ta :ès.’~In’additi~i to the bther remedie~s provided in’ this ‘se~tioji; public
servic districts care :~granted a deferral:öf .fi1itIg~ fees or other fee~ .and costs

incide tal to the bringingand maintenance of an action in magistrate court for

the co lection of delinquent water sewer, stormwater or gas bills If the district

colleci the delinquent account plus reasonable costs from its customer or

other esponsible party the distnct shall pay td the magistrate the normal filing
fee: an 1 ré~sonable costs .which~.were iprevidusly :defèrrëd.’ In addition,- each

public seMce diStFidt:th’a~’exchang’e. with’dthèr pübIi~ë~vi~e districts ‘a~Iist of

de1ii~iq .ent ácdoü~nts:?Pr~tiided, That áñ- owtIet~of ~ré’al p~op~r~y~’ñiay ‘nô’i’be held

liable or~ the delinquent rates or charges foi~ services br facilities of a tenant

ñôr m .y ‘any lien ãttach to real property :foi~ the’ Eeá~on ~of delin~iüent rates or

ohai-g s for’:sei~vices~or facilities of-a teilant of the’~real p~opei-t~’,’~.unkss the

owner has ‘contracted directly with the public service disfridt to purchase the

s’ervic sor facilities. -. ~ >“

(g) n~ything in this section to the contrary notwiths~tanding any establish

ment s defined in section three article eleven cha~pter twenty two now or

hereaf er operating its o~n sewage disposal ~ystem pursuantto a permit issued

by the division of environmental protection as ~prescribed by ~ection eleven

article eleven chapter twenty two of this code is exempt from~the provisions of

thi~ se tión:~ ~ ‘. ‘

.‘ :‘ ‘.
, ‘,

~ ‘5~,.. .‘ ‘,‘ ~
‘

Acts 19 3 c 147 Acts 1965 c 134 Act~1980 c 60 Acts 1981 c 124~ Acts 1986 c

81 Ac s 1989 c ~174 tActs 1994 ~ 61 Acts’2002 c 272 eff 90~days aftei~’March 9

2002; ~ ct 2003,c~ 18’3’èff. 90day~afterMarâh 8, 2003.~’ ‘‘-~-~‘‘
‘

~ ~
‘. ,~, :~~-I

~~ ~‘•.“ ~ ~ :

The S ope of Title Examination in West Virgi nition of purchase money mortgage pnorlty in

nia:~ Ca Reasonable Mind~, Differ? John W. West Virginia. Abr~ham M. Ashton, 107-W. Va.

Fisher I 98W Va L R~v 449 (1996) U’Rev 525 (2005)
“~‘Yes,’ lest Virginia, there is a-special priorit~’ i~’ ~.

‘
..~ ~

~or the~j~Therecog- ‘
.

. -j’~ ‘~

Library References

Gas € 14.6.
, .~

C.J.S. Gas §~ 64, 84 to 85.

~“Munic pal Co~oratfor~’~712. •

~§ 1535:

‘Ylàter and Water course~203: ‘

‘
‘ ~C JS ‘W~ters §~ ;483’ 666 to 732

Westl ~‘ Topic Nos ~90 268 405

Notes of DecisIons -

Noticeo availability of sewer s~rviee L5 applic’able provisii~ns of> State Constitution

Public ~ rvice district Iiéns~’ ‘3 . ‘

‘ ‘Acts ‘1953, c. 147~ 1 et seq.’; Const.’ art. 3, §~ 9,

Rätés, an , chárg~>es for sèrvice ~‘ .4 “~
,
10~ ‘U.S.C.A.Cónst. Amend. 14.. State ex rd.

Takings ~ .‘ ,

( . -. McMillion v.,Stahl, .1955,~89-s.E.2d 693, 141

Validity 1’, Y’ ~ ~

W.ya. 233. Constitutionàl Law ci~ 4416; Mu-
I

.

‘

~-
~

1.

,‘ nicipal Corporations’~ 408(1) . ~ -‘~

1. ‘VaIlilty’
,.‘r~(,~’i :, ‘•‘~‘~2.’’TakIngs .‘--, 12~V’~~.’~

un stat ite authorizing creation of publië ser- t.Public servic& district’s’ i i~iring property
vice dis icts, provision> for de1inque,n~ fixed owner’ to conhiept onto its sewer system ~nd to

rates an charges for services rendered to be ab~ndon~pnvate sew~r system located on prop
lien on p ‘emises served, was not unconstitution-’ ~erty ~tvas~ not ‘a ta1dn~ of ~rivâte property ~rith
al as de~ riving owners of pz~operty withou~ due put, just ,compensaUon., 7Const. 1~rt. ~ ~ 9;

~rodess’ of law or~ ds>Sviolatingr F~iirteeñth ,Cod~ i6_13A~9; ~US.C~A. Co tAtherid; 5.

Amendm nt of United’ States Constitution or~:’ Kingrnill Valley Public ‘Service’ Dist. .ij1Rj’~,er-
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view Estates Mobile Home Park, Inc.; 1989, 386

5.E.2d 483. 182 W.Va. 116. ,Eminen(Domain
e~2.18

-

-

StatUte providin~ ~that- jilvaté pIop~riy r~iay
be taken or damaged for a number of si~eeified
purposes~ amounts to ~egisiath~e declaration of

public purposes within meaning of laws, and it

is a judicial question whether such declaration

is consonant with organic law. Acts 1949, c.

59; Const. art. 3, §. 9. State ex rd. McMillion

v. Stahl, 1955, 89 S.E.2d 693, 141 W.Va. 233.

Constitutional Law 2 2510

3. Public service district liens

Public service district liens must b~ docketed

to be enforceable against purchaserof property
for valuable cànsideration, without notice.

Code, 16—13A--9, 38—bC—I. MeClung Invest

ments, Inc. v. Green Valley Community Public

Service Dist., 1997, ~485 S.E.2d 434, 199 W.Va.

490. Gas ~~146~ ,Municipal corporations
712(7); Wäte’rs Añd’Wat~r C~urses ~ 203(14)

Public servk~e district’s failure tO docket no

tice of lien prior to ‘date ‘purchas~ recorded

deed p1 trust pr~ven;~ district frorn enforcing
sewer lien against purchaser. Code, 16—13A—9,
38—IOC—1. McClung lnvestmeñts,Inc:v. Green

Valley Community~Public Service .Dist 1997,
485 S.E.2d 434, 199 W.Va. 490. Municipal
Corp~rations 2 712(7)

.

If owner, tenanl~ o~ bccupant of~drage apart
rnent did nOt i~écei~ie ‘notice that ~ub1ic ‘service

district’s sewer ‘facilities were Ovailable for

apartment, district woyld. hay9, been without

statutory authority to impose cha?gés and a lien

against apartment for sewer services, though
the apartment was on a lot containing another

dwelling which was properly subject to sewer

service charges. Code, 16—13A—9, 16—13A—21.

Rhodes v. Maiden Public Service Dist., 1983,
301 S.E.2d 601,171 W.Vá. .645.’’.Municipal
Corporations €~ 7 12(7)

Statute authorizing creation of public service

districts confers upon public service board au

thoçity to create mortgage lien on the property
of public service district, and action pf legisla
ture conf~ri-ing sudh’ aiithOrit~ ~ds’within the

legislature’s p~öwèr. Acts 1953, c~’147; Const.

art. 10, § 8. State cx rei. McMillion v. Stahl,
1955, 8~ S.E.2d 693,141 W.Va. ~233.’ Munici

§1&43A—9á

pal Corporations ~ 222~ Municipal Corpora

.tions~225(1),1 .~ ,i~’ •~‘ .

-

4. Rates and charges for service ‘

~tatute ci~arly and unarnbiguo~ly gives Pub
lic Service Commission (PS C) power to reduce

or in,~r~’ase ,i.Iti1i~F ‘i’ate~ ~ihénè~’éi’ ‘it finds that

existing rate, is unjust, unreasonable, insuffi

cient, ôr’uñjustly discriminatory or otherwise in

violation of ahy provision of legislation govern

ing Commission. Code, 24—1—1 et s~eq., 24—2—3.

State cx rel. Water Development Authority v.

Noi-thern Wayne CountS’ Public Service Dist.,
1995, 464 S.E.?d 777, 195 W.Va.”135. Public

Utilities ~ 123

• Corporations hblding ~e~Ver revenue b’ohds of

public ser~’ice district, a public corporation and

political subdivision of state, had right by man
damus to enforce and compel district and mem
bers of the Public Service Board to establish,
charge and •collec,~ rates for sei~vices rendered

by district sufficient to prpvide for, all operation
al and mainténan~e ex~enses,, to~ pay, when due,
principal and interest of revenue bpnds issued

by district, and jo file t~tiffs, reflecting sq’ch
charges with. Pi1blic Service Cothmission.

Code, 16—1 3A—1 et’~s’eq4’ 16—1 3A—9~ I 6—1’3A—l 0,

16—13A—13, ‘16—13A—l7. State cx rd. Allstate

Ins. Co. v-Union Public Service Dist., 1966, 151

S.E.2d’ 102’, 151 W.Va. 207. Mandath~s ~ 110

Duty imposed ‘on pUblic ‘s ‘ic~.~di~rict, a

public corporation a~d ‘political subdivisión’.of

state, to establish rates ~nd charges, sufflcie~tto
pay cost of ~ain~enan~e, operation and dej~reci
ation of properties ~of di~tHàt and ~principal of

• and interest on all bonds is~ued by district i~

nopdiscrè~,iopary, duty whi~h, may )3e enfo.rced
by niandamus. Code, l6—13A—9. State cx rd.

Allstate Ins: Co. Q::Union Public Service Dist.,

1966, 151 S.E.2d 102, 151 W.Va. 207. Manda

‘mus ~ 80

5. Notice of availability of s~w~i service

Issue of fact’as”to whethe~’ owner dr te’nant

had received notice that pubik service district’s

sewer services were available for garage apart

ment, so,as to allOw impositidn of sewer service

charges and a lien a’gainst ‘apartment, was ot

appropriate for resolution in mandamus pr&
ceeding. Code, 1 6-T3A—9,”l 6—1 3A—2 1. Rhodes

v. Maiden Public ,Service
- Dist.,~ 1983, 301

S.E.2d 601; 171~W.Va. 645. ~Mandamus ~ 174

1J• I~A (~ • ‘• -‘
-

,. “~,t ‘

-.

. -,

~ io—i.,jt—~a.. Limitations with respect to foreclosure
., -

No public service district shall foreclose upon the premises served by such

district for delinquent fees, rates or charges’ for which ~ lien’ is authOrized by
sections nine or nineteen of this article except through the bringing~ and
maintenance of a civil action for such purpose brought in’ the circuit c~urt of

the county.wherein’ the district lies.’~.In :e~iery such• action; the éourt shall be

required to make a finding -based upon the .evidence and~facts presented-that
611
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the
.
dis rict ;p~or t~o the bri1nging of .su~.lt~all~ther

remedi s for the collection of debts with res~èct td ~uch delinquencies In no

event s all fore~1osure procedures be instituted~ a~ny such district ~or Ofl its

behalf niess such deIir~quen~~y ha.d been in existence or continued for a period
of two ears from the date of the first such deliñ lency for ~hiàh~fdreclo~üre is

._.

~ io ~~ -

being s ught. .~ r

,..

.

.~ c..:
Li t -

.

Acts 198 c 74

1
-~ >

iI~ / j ) .— I fl

Library References

Gas ~ 4 6 - C J S Gas §~ 64 84 to 85

Munici al Corporations ~712~,
.

-

.. : :~‘ C.J.S. Municipa1Coi~t’ations’~ 1535..
Waters nd Water Courses ~‘203 C J S Waters §~ 483 666 to 732
Wc~tla Topic i~Ios. 190,268, 405 --,. -..

. ~

.1 ~_,
. -.•. —.., S,.,,.

§ 16—1 A—19 B~udget

The b ard sh~ll establi~sh~ the beginning and ending of itsi fiscal ‘yeai~,’ which

pei~ipd s all constitute its ~budg~t year and at least thirty ~l~ys jnipi~ to the

beginni g of the first full fiscal year after the creation of th,~ district and

annually thereafter th~ general manager shall prepare and submit to the board

~ tentati e budget which shall incliSde all operation and maintenance expenses
-

—, . r ~ •-I~-~~ .

-.

.-.

payment -to a capital replacement account a~d1bo~id,payme~it ~he~les~ for the

ensuing tscal year Sucl~tentative budget shall be considered by the board

ahd sub ect to any re’visions or ~smendments that may be determin~d by the

board s all be adopted as the budget for the ensuing fi~c~l y~ar U~pon
adoption of the budget a copy of the budg~ shall b~ ~orw~ded~t~ ~he co~inty
coni~miss on~ No expenditur€~s for” operation and maintenance expenses in

excess of the budget shall be made during si~ich fiscal year unless unanimously
authonz d and direct~d by the board

/

Acts 1953 c 147 Acts 1981 c 124 -~

Library Refe~ences
,.

- ~
~

Counties 154.-S :~.- . .~r~/1 C.J.S.~Muñicipal’Corp6ratióris §~ 1621 --to

Municipa Co~po~ations~879. i 1622. ~. ‘-~ ~

Westiawppic-Nos.:1.04,268.
.

-, ~
-

-
-- ,-

-..- --

..uii o’ -‘~Notes of Decisions -

. .~i -‘; 01

In ge~ieral I by district sufficie~t to pro~d~ for ‘a117o~~ation
a! and maintenance expe~ises to pay when due

1 In gene -l
principal and interest of reve~ue bonds issued

Corporati ns holding sewer revènu~ bdnrd~.o~ by district, and- to flle tariffs reflecting such

public servi e district, a public corporation and charges with Public Service Commission.

political sub ivision of state, had right by man-
Code, 16—13A—1 et,seq., 16—13A—9, 16.-13A—lO,

damus to en orce and compel dis&ict’a~d~ 16—13A—13, 16—i3A~17. -State~ex i~el. Allstate

bers of the ublic Service~Board torestablish, .-In~Co. v. Union~Public1Service ~isL,.196~,1151
ch~rge ai~d olledt r~tés .f6r ~evic~es reiide~d S.E.2d 102:15 1 WVa. -207. Mandainu~~ 110

-1’ )~. ~. ~ -i
‘ ~ --

~ ~ .

- r~- ~‘ ~ ~r- ,~ -~

§ 16—13 —11 Accounts, audit
—

r

The gen ral manager, .under direction of the board, shall install -and maintain

a proper s stem of accounts in accor’danc~e with all rules regulations or orders
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pertaining thereto by the public service commission,~ sho~vin~ ~ec~èi~s ‘froth

ope~atiori and appl~pation o~ th,~ sarn~, and the board shall at least once a.year

cause such ~c~cqunts to be properly audited Provided Thai such audit may be

any audit by an indeperideht public ~accountant completed ~within oi~ie year of

the time req1uired for ~he submission of the report Provided howev~r That if

the district i~ r~quired to hive its books records and accounts audited annually
by an indepen~dent certified public accountant as a result of any covenant in any

board reso1ut~ion ror bond i~istrument a c~py of such audit may be submitted in

satisfaction t0f the requirements of this section and is hereby found declared

and determined to be sufficient to satisfy the ~requirements of article nine

~j chapter six of This. code pértàining to th~ àñnual audit report by the sfà’te’~x

conithission. A cOp~’ofthe audit~ ~hall be foh~’arded- within thii~ty dãy~ df

submission to the county commission and to the public service commission

The treasurer of each pubh~ service district shall keep~ ~nd preserve all

financial records of the public service district for tei~i years and shall at all

times have such records readily ~available for public inspection At the ena of

his term of office,~the treasi.~rer ~of each public service distri& ~hall promptly
deliver all Trnai~icial records’ of the public ~ef’iice district to his successor ~in

office. Any freási.iref,df a’ pi~b1ic service district whO O~ih.~ly or willfully
viclatè~ai~iy pr~iisión df,thi’s séOtidii is guilty of a thfsdéthe’a’r~br; arid shall be

fined nbt less thán ‘otie~ hundr~d dollars nor mdi’e th~an fiv~ hühdrced 1dollar~ ‘Or

imprisoned in the county jail j~iOt’morethän ten days, or both’:

Acts 1953, c. 147; A~ts 1981, è. 124; Acis ‘1986; è. 81.
•‘

i,. •‘~ .-‘l. •,,

Library References ‘‘~‘

Counties ~l54 5 c J S ~IunicipaI Co~o~ations~ §~ 1621 to

Municipal Córìorations ~879. 1622.

Westlaw Topic Nos: 104, 268. •“.‘ ~ “
“~‘ -,

I ~ ~,.

§ 16—13A—12. Disbursement of district funds ‘~‘~
-

.

s

No money may be paid out by a district except upon ~n~dr~1er signed by the

chairman and secretary of such board or ~uch other person or persb’ns
authorized b~ the chairman or secretary as the case ma~ be tO sign such

orders on their behalf Each order for the payment of ~m~ni~ shall specify the

purposes for which the amount thereof is to be paid, with sufficient clearhéss to

indicate ~the purpose.for which the order is issued, and~Ith~re shall be ehddrsed

thereon the name of the particular fund out of which it is pá~iable’and ii sEMi

be payable from the fund constituted for such purpose,and rio other. All such

orders shall be reflected in the minutes of the next meeting of the board.

Acts 1953, c. 147; Acts 1981, c. 124.

Library References

Counties ~158. C.J.S. Counties § 198.

Municipal Corporations ~883. C.J.S. Municipal Corporations §~ 1626, 1635.

Westlaw Topic Nos. 104, 268.
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§ 16 ..13A—i3. - Revenue bonds ~ ,;‘ ~:i ~ ~:

For co~ist~nicting or ~c~uihng any public gerv~e ~rop~ties foi~ the ~uthorized
~ürpde~df th i~tiic~, ô c~ssar~ or iiëid~n~1~héi’étd., dfdd~ru~ting

~~ L~ -

impro ements and extensions thereto, and also fo~ .rei~b~si~g ~p~ying the

nd~~of ~dating the dist~d~, ~I~è bard of ‘~n~’ ~si.i~h~ d &i~t is
JL-~—iti ~ U,..~ .) ‘~-.1 i~)) -‘~ ~

hereb authorized to,borrow money from time. -to. time and in evidence thereof
— . —

.. ~— - t
-

i. ..j. -- j u_ ;:~ ~ il

i~süe. e. bonds of such, district, payable solely from~the revenues derived from
A 1.~ii~.) A’ :ii~ V,..

-
‘-.._~ . -.:.. U Hrt_’ U. U ~U I.-.. .JltJCi.A

the o eration of the public service. properties-~under, ~contro1 of.. the district.
, ~ o ~ .-, .-. .~R.. r I )U ~‘AAi ~.I ‘..I ~

S~uch, n may .be,issucd in one, pr-more series, aybear .such-date1or-.dates,
n~iay~ •~tU,r~ ~t ~ ti,me or-tim~s, snot exc~eçli~ig yeais~ cron~their
respe~ ive dates n~ay bear inter~st,~at su~ch rateor rates no~xceeding çighteen

percen pe~-annup~payablea~ s~,ucJi tim~s, .~ay.k in,si~h~ori~i, may ;carjy -~uch

registr tion privileges, may. be executed in such man ole at
(

-A ~ T.~ L Jr A —~ j4 r -‘-I

si~ch ace or places, may be subject ~q.su~h~.rn~s ith. or

withou premium maybe declar~ed iereof

may b authenticated in any manner c~ind1

tions, nd may contain such terms ~ar~
-

- -

- -

led ~by
resolut on or resolutions of the board

,.— Notwi~hstandjng th~ form or ~t~nor

thereof and in the absence of any express recital on the face thereof, that the

bond i nonnegotiable all such— bond~ sh,~all~e ~-and1 shall ~ ~trea,~ted, as

negotia 1e,.instrimçj~ts for ~ purpps:~s.:-~~ond~s l~ar:ing’ th~ g~ures of

officers in office on the.date of the signing thereof shall be valid and binding for
- --. -~ .~ .- ~ ‘\‘-\1’~ ~~

all pu oses notwithstanding that befoie th~ delivery thereof any or all—pf the

persons whose signaitures appear~thqrççn ~sha~lj~ave cçased to be suc,ji o~ficer~.
Notwit standing -the requirements .or pr~visions of any other Jaw, any such

I~U, ~r.. J •
• .‘~ i )

-

~.i-’ f-.;./-~~~

bonds ay be negoti~ted or sold in such manner and at ~uch ,~inje dr times as is

found b the I?oard to be most advantageous, and all such bonds~maybersbld at

such pr ce that the interest cost of the proceeds therefrom does not exceed

ninetee percent per annum, based on. the:av.er.age~..matufity of ~ii~h bdñdsT~nct

comput d aceording to standard tables of bond values. - Any resolution or
~ ç

— I ~ ic q a ‘i ~ ~ o 1

resoluti ns -providing for the issuance of such -bonds may contain such cove-
- ‘r’ ~ ~

- ~-~I ~ ~ ~ .‘~-f~r

nañts a d restrictions on’the’~issi~iance ~of additioii~il borIds thereäftth’as ñi~ay
) )‘~ r ~‘ j~

-.
) i - ~ ‘1

be, dee ed ~necessary or advisable for the assurance of the payment of the
r~ r1~ i,r ~C ~ i i ~ A ~ j —rj ‘—r

bonds t ereby authorized.
. -

.

. - -

(~ .‘,~ ~ j 1’ 1’ .5-’ Ui ~.. -~ ~r hub i~

Acts:195
,
c.147;.:ActsJ9-70, c: fl;rActs 197.0;c. 12; Ac~

1980, c. 33; Acts 1981-, -1stEx~Sess.~c.2;--Acts~1989;tc.~i74.- ~ r. ~‘.

-
-j

I

-

.

:~:. ~ ~ ~ ~ _~c ‘~ ~~
.LibraryRefe~ences’~ .,~ ~ .~,

i’i74.
.

.

-, •. -

C.J.S. Counties § 218.
-

-

-

Cokporations ~9ii. - C.J.S.’ ~M~in1ci~I’ Côr~r~ti~s -- §~ 1647 - to

Nos. 104, 268. 1649.

-

.~.
. A_-AL .

-~
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PUBLIC. SERVICE DISTRICTS § 16—13A~-15

Notes of Decisions
-~

-•

-~
-

in general ,;1’.. -‘ ‘-jr-
,

s~chà~ges :~kith Pu~lic ~$ervice- C,ojnrni~sion.~
•

.~.,.•.~16~13~71 ~ 1~-13A-~, i~-13A~1O,
i6—13A—13;16—13A—17. State èx’?~l.TAlistatë

1.,ngenera~ •~-~ ~~i966 151
Corporations holding ~e~er~ or1d~9f S.E.~2d~hO

public service district, a public corporation and ‘. -~
0

-~

political ‘subdivision ~Of state; had right n~hn-
•

ii’cth amen4ing ;sa~c~d~ ~ection i~
damus lo enforce and comp~el dist~ict ahd mem-, ~ai3~e ~n~~iner Fxcept ,a~ to rpa~Imu~n rnter~st
b~rs of the Public Se~vicC ‘~‘oa~d ~ ~e~si~lish,’ rhte ~f b~nd~ ~ha~téd on ~anké, 4~te” ~ lame

cl~ar~e ‘th~d~lleèt’ r~á~es fo~ ~ei~vicë~ rei~1~r~” ‘le~islátiv~ ‘se~sidn,’ ‘~nd~im~bssibIe to’d~èi~ñ~i?~

by district sufficient to~provid~ f~r all operation- r whic,h’p~ssed aftér~thé other, that haviñg;kvJèr
al and, maintenance expenses, to pay, when due, maxiniuni. interpst rate~ will govern. ~: -~•Y~.•
principal and interest of revenues bonds issued Op Atty Gen 418 (April 8 1970) 1970 WL

by district, sand to -file ‘tariffs reflecting such’ ~h16579.~ ~ ~ ~

-

-

- .

~ ,‘ ,•C 1~, -.
~

§ 16—13A—14: ~Itèms-included jn cost of pro~éi~ies ‘ ‘

-‘
0

‘~~‘
-

The cost of any public service properties aé juired iiiidér -the provisions of thi~

article shall be deemed to include the cost of the acquisition or constn~ctior~
thereof the cost of all property rights easements arid franchises deemed

necessary or convenient therefor and for the improvements and extensions

thereto for stormwater systems and associated stormwater management pro

grams those activities which include, but are rot limited to w~iter qua1~ty
improvement activities necessary to Compl~’ with all fed~àI al-id state require
ments interest upon bonds prior to and~duri~ig ~onstruction or acquisition and

for six months after completion of cOnstnic~ioñ ói’~ of acquisition of the improve
ments and extensions; engineering, fiscal äg~nts and -legal’ expenses; expenses
for estimates of cost and of ~revenues, expenses for plans, specifications and

surveys other expenses necessary or incident tq d~term~ing tl~e~j fe~as~ility o?

practicability, of the enterprise, administrative
-

expense,~ and C such other ex

~ehsès ~s ~ be né ~s’ar~’ & ~cidéñt’ ~thé~’fiñàn~in~’ Thiia~iithoi~i~ed- ~hd
the con~tru’cl-ion Or acqui~iti’~h of th~~1he ,~M~ihg ~f ~sá’~n~ ~ih”

operatibh, and the p&fdrmáñce of the thin~ hètrei~~e~ii0~d oF1pern~iEted, in

connection with any thereof. ‘) , ~‘ ~ ~ ~ i •~• ~‘ ~‘

‘A~t~ 1953, c. 147;’A~is 2b02,c.2~i2, eff~ 90 days aftéf Pviar~l~ 9,~2ôOi~ c” ‘i’~-~ I

-
~: ‘

,‘:‘ ~ ~J ~ ~rr’ ~ ~•~-

Library Réferenc,es- •-~
-i,.’ ~‘i- -- :-- ‘ ~

Counties ~154.5. •~‘ C.-J:S; Municipal COrpOrati~ns §~ 1621: to

Muni~ipal.Corporations~879. ,,,-~-• 1622.- ,-
- •,1 ~ -

Westlaw Topic Nos. 104, 268.
,

) 1~,L -~

§ 16—13A—15. Bonds may be secured by trust indenture
0,

In the discretion and at the option of the board such bonds may be se~ured

by a trust indenture by and between ther,district and a corporate trustee, which

may be a trust company or bank having powers of a trust company within or

without the State of West Virginia but no such trust indenture shall convey

mortgage or create any lien upton the public ‘service ‘pr e~ti~ oi~ any p~àrt
thereof; The resolution authorizing the bonds and fixing the details thereof

may provide that such trust indenture may contain such provisions for protect

ing and enforcing the rights and remedies of bondholders as may be reasonable
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and pr pei, nOt in violation of läW Ii~Iu~diñ~ovenants setting forth the duties

of the disTtricv and the members of its board and officers in relation to the

con~ ~4ion ox acquis~ior~’c~f iublic service p~operties and the improvement

e~tensi n opçration repair man~tenance and insurance thereof and the custo

dy, saf guarding and application of all mo~iey~~~ .ç~ ~any
pàrt’~öf the~cdflsfructioñ work ‘shall be ëbntraCted ~O ~o~stFuc~ted and.paid for,
~uiidei~ thé~ ~u~3ervision ‘a~hd ~a~r~l ‘ofcOUlti~~ngine~rs ‘ehi~1o~red or

~ ) ~ r) ic ~ ~ ~ (~ ~

dçsign ted’byth,~ bqard and satisf~ctqiy;t9 t~e oflg~l ~o ~p~roF~.as~s, their

succès rs; a~signèes ‘O~r nominèè~ *ho may bc give’n the~right~o.i~equ’fre the

&iII-ft gi h~bdoñfrá~tois ‘and by ‘any d~6si~dry’of~thè p~b~~d f~b~ñds or
~ L’\ ¼ i.~_’ ,r~ ...~ ..~‘

.
~ ~ “

-. ~ 1ti~.;”~ jL~ .~‘i’, to .~. I”.It.~1 ~ t.~C’’
revenu s of~the-public service prpperties~th~e~reto be

satisfac ory tO such purchasers, their successo”rs,1 assignees or nominees. Such

indent e may set.forth the rights an~d iernedies.öf~e ~bo~dh9I4ers~d~uch
trustee.

.

I

-

~~ \Y~-~~ ~ -~-~‘ ~ ~ ~ ~ :‘.~, ~ ~

Acts 195~ ~.
.

•~‘~
-

.ç~ ‘
—

‘~‘

~ J 2?~ ~~jt! ~ “~- / ~ ~

.Library.References .‘.
-

-

1L’~ ~, ‘.~ i:i. ~ -

~j. :_~ : u ~ r ~~,fIA ~ ~ir~ ~

~Counti (~183 / ~,,. ~
CJS Counties~ 222

~

ryIun~cJ al Corporations c~?50(~) ~i C~,J S ~1u~,nicipal Corporatio3is~ §~ 1708 to

~,West1a~ Topic Nos. 104, 268.
,

- 1.709.
.

-.~ ~1. ~ J.’:r.;~ ‘..~ ~.

-~ .:
-~

:~ ..~k ~~ ~ :~ ~ ~ •., ~. ~ ~
United States Code Annotated. -

= ~r,-.’~’
- ...~ ~ ~rtc~:, i:..

‘

-
‘-~i~ ~ IL

Tr:ust md nturè Act of 1.9~9,~-se~ ~5~U.S.C~A 7aa~tt,së~. ~t;~ ~‘
.

~cio’.~

~ ~ ~ ~ ~ ~~ ~ :-~ ~

§~1&~13A.:i16.siiikiiig fti idfó e~éi~b~1s~ r~-:~. ~ -

1 ~ ~ — .1 t ~1 .) -‘). ‘1
.At or., efore. the time of.the issuanceOf any~bonds ‘under~this article .the.board

,~ ~ •.!
..

‘‘

. _,i’ ~.A 1. t’.,~ ~ ..~,.,i (;,,,,~

shall by esólutioñ or in the ,i=riist.iridenture’ priovide for,,the.èreationof-a sinking
LI. ..

‘ ~ -f’ 4 ~ -, ~“ ‘p ‘‘. _,‘
.

-

~ ~ -

.

-.-~ .

~ ~. i_~•.~•
~. -

funflan fç ‘n ljlypaymç~its,ir~to su~l~fur~d f~ro~i the r~vcpues .9ft~ p3iblic
service roperties opei~t~~d by the district such sums in excess fOf the cost of

mainten nce and operation of su~l~ properties as will be sufficient t9 pay the

accruin inteiest arid r~tire the bonds at or before the time each will resp~’ctive
ly beco e due and to establish and maintain-reserves therefor All sums which

are ~r s ould be, in accordance iwith such provisions paid into such sinking
fund sha I be used solely for pa~’ment of interest and for the retirement of such

bonds ‘a
-

or prIor to maturity as may be provided or’ ie~4uir~dt b~y ‘~iiëh

resolutio S. ‘
“~

-.

-~ ‘— I vj;:-i’ ‘

—‘ 1

Acts.1953 c-~ 147.
,

~. ..,

•

--~ ‘- ,
----

‘‘.~.
.

.

~. ‘I ‘.
‘ ‘~ ~.‘. -I’LjI

.

.‘

—
-‘ ~ ‘.~ I~ ‘I L ~

‘

•. :- ~ ~
Library References

‘

-

- - -~

I,. -

~. ,,~,_
.

—~ ‘-
—

Counties i~6.5. -~ ~. C.J.~.;,Municipa1- .c’orporations ~ .1704 •to .-~‘

‘Municip Corporãtioni ~951~ ,
1705:

- - -

1-Wést1~v dpicNo~i04~ 268.
“ ~ ~‘‘‘~ ‘

flO~ ‘~i ‘‘‘-.)

i, ~•~-: ~ ~“‘‘~:~. ~‘L~j’~”.)L ‘

:-‘~ .i.~-’;t

-~
;-I--~ -,‘ --~:. ~ -‘~‘-- ~ 1~L~ ~r- ~

-. / ~,
-
.~ ~. ~- ;/I~1--~ ,- ,~‘

616



r
pUBLIC SERVICE DISTRICTS § I 6-. 1 3A—~1 7

§ 16—1 3A—1 7. Collection, - etc~, of ievénues and enfdrcemeñt- Of covenants;

default; suit; etc., by bondholder or trustee to compel

I

~of duties, appointment and pOwers of receiv

The board of any ~ch~t district shall have power to insert enforceable

provisions in any resolution authorizing the issuance of bonds relating to the

collection, custody and aj~phcatiôri of revenues of the district from the opera

tion of the public r~’i~e pi~dpei~iés i~i~idei~ Ith contrOl iti~d ~t1o th~ é~fO~ce~rieñtiôf
the covenants an~. undertakings of the district.- In the event there shall be

default in the sinking fund provisions aforesaid or in the payment of the

principal or ~intére~t dn any of rsfich bonds br in the ~~nt ~the disthct ~r its

board or any of its officers agents or employees shall fail or refuse to con&r~ly
with the provisions of this article or shall default in any coven~nt or agreeme’it

made ~rith respect tO the issüancè Of such bonds or offered as security therefor,
then any holder ~r holders of such bands and ar~’ such frusteeCubder the t~st
indenture if there be one sh~ill have the right by suit action mandamus or

other proceeding instituçed in the circuit court for the couilty or any of the1
counties wherein the district extends or in any other court of cc~mpetent
jurisdiction, to enforce and compel performance of all duties required by this

article or undertaken by the district in connection with the issuance of such

bonds, and uppn application of any such hIder or holders, or such trustee,
such court shall, upon proof of such defaults, appoint a receiver for the affairs

of the district and its properties, which receiver so appointed shall forthwith

directly or by his agents and attorneys enter into and upon and take posses

sion of the affairs of the district and each and every part~thereof, and hold, use,

operate manage and co~itrol the same and in the name of the’district exercise

• all of the rights and powers of such disirict as shall’~b~’ deemed expedient, and

such receiver shall have power and authority tocolléct and receive all revenues

and apply same in ‘such manner, as the court shall direct.’ Whenever the.def~ult
causiOg the appointment of :suich. receiver shall have ~been1 clOared ‘and Qully
discharged and all other. defaults shall have been cure’d,’the tourt may in ~fts

discretion and after suclr•notice and hearing as it deeths reasonable andpr~er
direct the receiverS to ‘surrender possession of the affair~ of the district to its

• board. Such~ Pe’ceiver “sO ‘ap~ointêd shall h~vè’ ñO~ power ~td t~séll, assign,

niot~gage, ‘or othèrwisè dispose~of any assets Of the distriCt xcèpt1às hereinbe

fore pr~vided’ 1 I

Acts 1953 c 147 i 1

if’ ~‘ ~-. ‘2•• .-~

.-Libra~ References
~‘~‘-~: ~ ~

Counties ~l88. “
, I •,•, C-.J,.S~-yCoünties §~2244f ~“; i,,

Municipal ço!porations ~?3~ 955 C.J.S. Municipal Corporations §~ 1707, i7i 1.

Westlaw Topic Nos 104 268

617
-

— -



I
~ Y~~i PUBLICJHE’ALTH

~.Notesof Decisions. ‘ iY’~w~:~’ ~ “~ ‘--~ ~

In~ge~ie a! 1 - - ‘

,- ~‘-‘~ ~ ,.by district suffièièr o provide for all operation

al~a~d rnaintenance~expenses, tp pay, wh~ due,

1 In neral
‘~

principal an~1 intei~est of revenue bonds issued
g ,

‘b~’ district, ‘aiidto~ file ‘tariffs reflecting ~such
Coi-po atlons holding sewer.revenuebonds of

- - .

public :~ rvic~ district, a’ ~ublic ~o,rp’~ra~.ion and ;~a ~~missIon.
p’o1iti~al subdivisiOn of state,.had’ri~ht by r~ian Code, i6—13A—l.~,et.seq.,~16--13A—9, 16-13A—10,

daThus t enforc~e and co?npeVdistrict and mem .16—13A—i3 16—13A—.17 State ex rel Allstate

bers of he Public Service~’Board to establish,. Ins,. ço. v.,,Uyiion,Public S~vice Dist~,i966, ‘151

char~ge nd ‘col1e~t ‘rOt’ès ‘for ~services rende’red
,
S~E.2d~id2~151’ W.Va.’ 207: :Man~lam~is ~ 110

T’”Y~i ~‘~‘ ‘‘. ‘ ~‘‘ ‘j.,, ~ ‘Y:’;”~’~ ;.,.‘‘“~‘-‘ ‘~~‘;‘‘ ~-‘ ~‘i

- •~s’~~’”’’ ~‘‘‘~ “‘~ -‘r ~‘s

§ 16— 3A—18 Operating contracts
1 ‘~‘“ “

The oard may enter into contracts or agreements with any persons 1firins or

corpor ti6ns for tl~e operation and management of the pyblic ser~ice properties
~itluin

.

lie di~ti-jct, or any part thereof, for such period of time añd,undèr,such
4 34’ 3 ‘-~1 ~i1 ~1)

terms nd conditions as shall be agreed upon between, the, board and such

p~r~n firms br corpó’ratIon~. ‘TF~e boa~rd ~h~1i b~aC\1e j~~r fd !~?‘dv1ide’iii ~the
,~ ~1’ ‘-I -‘

~ q f ~ -, ~,) “ ‘j ~“J I h1.Ot if”
resoluti n authorizing tijie issuan,ce of bonds, prin any trust indenture securing
s~fch’b II’~, ‘that ~i~h contra~s’~ agfeemènts shall be ~lid.~id.b~hdi~itpon

-

‘

‘~ ~ 4~ .~ ‘‘~ -~ ‘~ç’3 r;~ ,k~ ;‘ni ‘ )~i’’IJfl -1’
the dis ict -as long as any of said bonds, or interest thereon, ~are outstanding

‘7
‘ ‘‘‘‘

‘,•. _
j~4 r~j ‘‘~‘~j’~ ‘v ~ ~ ~‘ ~ -‘

and un aid.
.

- ‘

- ‘.
.

.

.

.

,,,;L~ 7 ‘,fr’i ~“i’~3 -~‘o .~
.

‘“ ~.
-

~ ‘1)1’;’) L’~

Acts 195 c. 147.
.

. . ,

7 _) I ~<_ ) 1’,j ISJ
_

(4 10 )~..2

~ &i~,.r ~

Counti ~114 1
‘~

4)CJS Coui~iii~”s~ l6~lJ ILt’ 1 1 1

Munici al Corp’orations ~328. ‘.
.

1’L,~ C.J.S’ .Miihicj~I COr~d~ãti is~~~1027’ to

Mjestla Topic Nos. i04,-2,68. -~. ,~, ,~. ,-~1O29. b~-. ~ ~ ~ ~‘ -~,

~ “4 ‘,.)“-,~ 13i~.’JJ,J tiL~~’

1,6—1 3A—1 8a., Sale, iéa~se or .renta!.of~water;lsew~r,)stoi~mWater c~r~ gas

.

.‘ system by district; distribution of proceeds
1 _~ —

I
..

,

.

‘

.

‘

4,,. .44 ‘~ 41 ‘_
.

.
-

.‘ ‘ !...~
. t,4

‘ J .4

In an case where’41a publi~servi’ce district ;~wns’ a wateri’s&wèr~ stórmwater

or~gas s stem and a majoltlty of not less than sixty percent of ithe members of

the’publ~c ~ervice board thèt.’eôf~d~èniitJfo~ the~best’ intere~iôthe.disttict to

sell,’ lea e ‘dr sent ‘~üëh t~r;~sewer~ s~oI~thWáie’r~ oc gas’.systeni to any ,~nunicir
pa’1it~ , ~, ,priV~te1~ wn~d ter,~s~vé’r, :stth~mwáter. ‘oi’~.gàs ‘systém,7br to ..ahy
water s wer stormw,.~ter or gas ,system,.owned by an~adjacent public service

district he board may so ~selI lease or rent suc1h water sewer stQrji~water or

gas syst m upon,, s,~.ich term~’ and conditions ~s sa~d~o~r~ in 1its discretion

consider in the best interests of the district: Provided, That such ~sa~1e, ~~sj,ng
or renta may be made only upon: (1) The publication of notice of a hearing
before t e board of the public service district, as a Class I legal ~á”dv~rti~thhë’rit

in comp iance with the provisions of article, three, chapter fifty-nine of this

code in a newspaper published and of general circulation in the county or

counties’ hei’ein the district ~is .Ioèátèd, such’ pubIic~tion to be”m~d~ bot-earli~r
than tw n~y days and not later than seven da~s1 ~io~ t~o th9~hda’ri~ig” (~)
approval by the county commission or commissions of th’é county cñ7 Countié~ in

which th district operates; and (3) approval by the public service commission

of West irginia.
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pUBLIC SERVICE DISTRICTS § 16—13A--20

in the event of any such .sale. the proceeds .thereóf,v if any; rethainin~ ~after

payment of all outstanding bonds and other obligations pf the district, shall be

ratably distributed to any per~ons who have .mad~ contrib~itions in aid of

conStruCtion of such water ‘~sewer stormwater~or gas system such distribution

~ot to exceed the actual amount of any such contributic~n ~without interest and

any balance of funds thereafter remaining shall be paid to the c9uinty cornmi~
sion of the county in which the major portion of such water sewer stormwater

or gas system is located to be placed in the general funds of such ~ounty
commission. -

‘~,, ~ - ,~,.
—

Acts 1963 c 75 Acts 1981 c 124 Acts 1986 c 81 Acts 1997 c 160 eff 90 days after

April 10, 1997; Acts 2002, c. 272, eff.90 days after March 9,~2002;~

Library ~efer~nces. ~. ~. .~‘ -~ ~

Counties~11O. -- ~ C.J.S. Counties~ 147.

Municipal c9rppratior~s~225. C.J.S. .Municipal Corporations §~ 882 ,to 892.
Westlaw Topic Nos 104 268

§ 16—1 3A—1 9 Statutory mortgage hen created~ foreclb~ui~e the~eof
~‘-‘-‘,•-

The~ shall be and is hereby created a statutory n~ortgage li~n ppon sucli

public service properties ~f the district, which shall exist in favor of the holders~
of bonds hereby authori~ed to be issued and each of them and the coupons.

attached to said b~nds ~nd such public servicer properties shell remain s~bjec~t1
to such statutory mortgage lien until payment in full~ of all principa~l of and,,
interest on such bonds Any holder of such b1ond~s of any c~po~s att~ched~
thereto may either at law or in equi~ty, enforce s~id stati~tory ~nprtg~ge lien

conferred hereby and upon default in the payrq~nt~ tl~ pnpc~pal ?~ or, nj~t~est
on said bon~ds may foreclose such statutory m~rtgage~ ~iep~ in the n1ianner now

proyided by the la~vs~1of the State of ~West \~irg~nia~, for çhe foreclpsure of

mortgages on real property
,

Acts 1953 c ~147 I

-~
-, i._

Library References

Counties ~188. ~-
.

C.J.S. Counties~ 226.

Municipal Corporations ~937 955 C J S Municipal C~rj~o~rations §~ 1707 ~l7lI
Westlaw Topic Nos. 104, 268.

. .

S

Notes of Decisions

In genei~a1 I .5 of public servide di~trict, and acii~nóf legisla
________

ture conferring such aCithority ~as within the

legislature’s power. Acts 1953, c. 147; Const.
I. In general art. 10, ~ 8. State ex rél. McMiliion v. Stahl,
Statute authorizing creation of public service

. 1955, 89 .S.E.2d 693, 141 W.Va 233. M~rnick
districts confers upon public sdrvzce b~ard au pal Corporations ~ 222 Municipal1 Corpora
thority to create mortgage lien on the property tions ~ 225(1)

§ 16—13A—20 Refunding revenue bonds

The board of any district l~aving issued bonds under the provisions of this

article is hereby em’po~ered thereafter by resolution to issue refunding bonds

of such district for the purpose of. retiring or refinancing such outstanding
65r9



§ 16—134~.--2~ C2.~ -PUBLIC’HEALTH

gether with ~anS’ unpaid interest: thereon rand: rede~nption :prefnium
appértaining and all: 1oiithe provisiohs ‘of thi.~ article: i’éla’tingi to the

securityand .payi~nent of bonds shall be. applicable &to~ such Fefu~iding
ject, however,4o the~provisions of thè’prbce~din~ ~h1ch1 authorized
ceof the bonds ‘to~be sorefunded.a.)d ~ ri.’. Jiw::r’’ U hc~’~ç~

c~ i4 ~ ~ ~ :~‘(1:1’ 7~:~: ~ ‘.~•:~ ~

~ i..~Library References.r
r

i e

~175. C.J.S. Counties § 218.

Cor~orations~913.- ,, -. ~ Municipal ‘Corporations .~ ~i647 to

DplcNos 104 268 -\ 1648 1651
.--,

- U_’. t-~ ;.. .. .1 ~\ \ .~
, .~.‘ ‘~ :~-.,‘L — ~

~--2 i. Complete authority of ~rticle; liberal construëtion; ‘.district

,to be pubiic instrumentality; tax exemption ~ ~-.
-

cle is full and complete~ authority for the crea~iorc~ public service

Ld for carrying out the powers and duties of same as heren~i jirovided
ions of this article shall be cliberally c~nstrued to accomplish its

-~ ~, ~,) ~.
—

no procedure or proceedings~rfotic~s, consents or approvals, are

1 connection ther~’ith ~x&pt as ffiay b~ pre~cribed by this article
-, ~ ~‘ ~-~h ~‘ ~ •~‘-.~~ ~,

That all functions, powers and duties of ‘the public service c~mmis
~ +‘~~ ~1 ~~F2i ~ ~ -‘•~‘~ ‘ ~

stVirginia~the bureau of public, -health, the ‘division of’environmental
.1’. -~i ~ ‘- ;~ ~ r’’~~ ,“rr (S j’and ~the environmental quah~y board; remain unaffected by ~this

-~ ,, ~ - . ‘~C,/ ‘4,, ~ oYs-r~rr~ ‘.—r’’rr’’~

very district organized, consolidatçd, ‘merged-or expanded under~this
,-~ ‘~r~ -~ .‘-“-t ~f~’ ~ ~

A ~ ; •. .-~:‘-. I-S t)~

public instrumentality created and ‘functiomr~g-mth~ interest and -for
• -~ •fl’z~ .-,n,14r:C ~ ,~ ~ ~ , ~.,

of the public, and its property and .inqome- and any -bonds, issued by
~--‘~r’”U’ ~ 1 ~ ~ s-4~ . •,~ ~

Ept from taxation by the state of W~st -Virginia, and the other taxing
‘r ‘r1’ I-~ ~ ,‘ -~ (S~ ~ .) I-~ ~I \7~((S >f- ~-4 .h’~’
ie state: - Provided;- however, -That the board of any, sucirdistrict may

-

, -- .. •.

-

-

‘s.. ~ .-
- s.~ify ~& >~y -~r1 •

ply any of its available revenues and income for the. payment -of what

determines to be tax or license fee equi’Táleffo~l~ltaking
n an)? proce~dings for the issuance of bonds of~ such~ dis€ri~t ‘thay
right to annually pay a fixed or ~omputable sum to such taxing

Lich tax or license fee equivalent
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pUBLIC I~SERVICE DISTRICTS §16—13A—22

delegation of judicial functions to the County tl955, 89 S.E.2d 693, 141 W.Va. 233., Munici

Court Acts 1953 c 147 Const art 8 § 24 pal Corporations ~ 222 Municipal Corpora
State ex rel McMillion v Stahl 1955 89 S E 2d tions ~ 225(1)
693 141 W Va 233 Constitutional rLaw Title of act auth~i~in~ ~t?~r~ ~f ~public ser

2355; Municipal Corporations ~ 4. vice districts~~ith~ ‘a~uisiti6n,
construction, maintenance, operation, improve-

2 In general ment and~xtension of prope s supplyu~g wa

Statute authorizing creation of ~ublic service ter and se~verage services clearly defines object
“~‘ districts áonfers upon ptiblic service~bbài-d-àu- ‘t’ánd püi~bie~saf act ~an’d ~wei~s~of ~d~rning
.J thority tp create mortgage lien on t~eprpp~rty b9ard, ‘~nd is sufficient to meet co~stitutio~iia1

of public service district and action of ~egisla~ requirements Acts 1953 c 1,~7 çonst art

ture conferring such authont~’ was’ ‘within the § 30 State ex reF McMillion v Stahl 1955 89

legislature’s powei’.~ ‘Acts~1953, ~. 147;~Cdnst. ‘‘S.E.2d693ii4iCW.Va~ 233. “Státüte~ ~l2.3(3)~
art 10 § 8 State ex rd McMillion v Stahl Statutes p’ 123(5)

J %

§ 16—1 3A—22 Validation of prior acts and proceedings of county courts for

creation of districts, inclusion of additional territory, and

appointment of mèmbèrsof district boards

All act1s and proceedi~ngs ‘t~ken by any cou~ity c~otirt~of this ~tate purporting to

have been carried out under the provisions of th~is article ~v~iich hav~ been

taken prior to the date this section takes effect for the purpose of creating

public service districts or for the purpose of subsequent inclusion of additiQnal
territory to existing public service districts after notice published by an~ such

county court having territorial jurisdiction thereof of its inten~ion to iiiclude

such additional territory after hearing thereon, are hereby validated, ratified

approved and confirmed notwithstanding any other lack of power (other than

constitutional) of ‘any such county court to create such public service districts

or to include additional territory to existing public service dis~tri~ts or irregular
ities (other than ~constitutiona1) in such proceedings, ‘relating tto tl~e appoint
ment and qualification of more than three membersnto the board of any such

public service district or the subsequ~nt appoirItment bf successors of any or all

of such members notwithstanding that n’o city incorporated town or other

municipal corp6ration having a population in excess of three’ thousand is

included within the district and the appointment and qüMification of such

members and further including any irregularities iLi the petition for the

creation of any public service district irregularities in th~ description of the

area embraced bS’ such district and irregularities in the’~hotic&and publication
of notice for the hearing creatn~ig such district prior to thee date this section

I ~, I ~ ~- -~

Itakes effect is hereby validated ratified approved and confirmed and further

in such cases whe~e moie th~n three members df th~’ board ‘of such äistricts
have b~eh’so ap$bi’pt~d ~ri~r to the date thiSsecti~n~ èffet~ ~théi~ such

~ I £ V ‘T~ (‘ ) ~J

C9unty court shall appomt; and ~they are hereby authorizeda~d empowered to

ap~6i~,’~ucce~brs’ jo. suëh ~i~ibé~-~ in the m~hfl~rt äs~ ~‘th~i’~ ~ro~ided by
-.~--~i~c~ ‘~~: n ~- ~-c~i(~’nc)~ ~ET -, ~~‘~rin~ ~o i~v~,t .,:r ~‘~r~-: ~this article.

- ‘
-‘‘

i ~ I ~ -~ ~ ,.~ ,~. ‘.~

Acts 1958~c.- 14 Actsil960,tc.-19,. .,,~ •.- -~t~ Z~I;~ ‘•.:; -;

J C (

W.Vã. :Const.,-à~. IX, § 9,: redesig~nated the office~of the ôounty poürt

ascountycommission.~ :1 ~-
-
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t~ ~LibruiyReferences~~ 1L) .‘.~

d~OUfl i~e~ c 18
‘

C J S ~Counties1~1 31

Muni ipal Corporations~ CJS~Municipa1 Lorporations ~ 11.

Westi w Topic Nos 104 268

~ I .111 ~1Z~fl~ (~O I -

§ .16 13A—23. Validation of acts and proceedings of public serviëebOäi~ds
-

i_I,,. :c.~

AlL cts ahd proceedings -taken ~by any-.public-~ser~’ice board the members of

which were appointed prior to the date this section takes effect ~by any 1county
~

~
(_~

I.-~ ‘if ~-

c~irt S~
fth~s ~t~e,4~yir~g tei~ritori~1- J~irIsdic tbere~f~r2~ b~feby y~hd~ated,

ratifie ; approved~and .confir~med,: asto .defepts:and irregularities ~whic-h may

othe ise exist on accothTt- bf -theif-~appointfhent ~árid qualificatioii: -Provided,
howe r, That nothing herein contained shall be construed to excuse a criminal

act
/

Ac~ 1 58; c~. 14; Acts 1960, c. 19; Acts 1965, c. 134.
~ ~-S~S~.- ~

-

.Va. Const., art. JX, ,~ 9,, redesignated t1~e~ ~ffice pf~he,.~p~.tnty~cpurt
as county co~nzmzsszon

~ ~‘:• ~-LibrarS’-Refeiericés’ ~ -~-l: -‘-r

--Ccu~nt é.~~47’ ~) lf~ 1 Tfl.~ ).~T L~ ~)~) h~. ~

~Muni ipal Corporations €166’.~’ ~ ~371.

V~estl~ ~v Topic Nos ~04 268
I. ~

I ~- - ~ ~j:~ ~ ~ .rd~’~ ..~.~~ ~ r.

§‘~/ I ~
Any ublic service idistrict created pursuant to the provisions of this article is

author zed and empowered to accept 4oans or grants and ~procuredoansi or

tempo ary adv~nc~es evidenced bynotes or~other ne~otiable instruments ‘issued

in the manner— and r~subject to th~ privileges and limitation~ set~ forth with

respec to bonds a~,ithorized to be issu?d under~t~he prc~visions of thjs article for

the j~u ose1of paying~part1~or a11~ of the cost of cop~truct1on or acqu1sitioI~ of

water ystems sewage., sy~tems stormw~ter ~ystqms or storm~ter manage

ment s stems br ~s facilities, or all of these,..and ~th~1otF~ei purposes~hqrein
~uthor ze1d from any authpyized ag~ency or from~the2 Uni~ed States~ of ,Ani1erica I

or any f~deral o~publ~c agency or dep3art~ne~it ~ the United StatSs ~,r any

private -agency, corporation .or ind1~iidual, -which loans or. temporary advances,
~~ ~ 2~ ~. ~

--

2 , - _
~J~!-L~i.. I! .L~

,

inc1~.idi g the ~nterest t~iefe~r~, n3ay b~ repajd out o~f.~the, .proceeds of fthe. .~onds
authoi~ ed to be issued undei~ihe provisidñs of this ài~iicle, the Ievënues of the

-, ).~t ~ ‘.~ )L) F ~ -~

said w ter system, sewage system, stormwater system or. a~sociated stormwater
~ ~

. ~ c~ .2’ ~J~. z-.- ~ ~ :.~..I?;

manag ment system or gas facilities, or grants to the public service district
i ji~~ ~r

-.

r ~ ii I ~
~f iii .....~n ~qti~ ~ ..i .1

from a y authorized agency or from the United States of America or any
‘yj r~’-~

-

‘ ,~,r1L3 ‘i~’ ~ ~ ‘‘~‘~5~~j ~3 ‘i~’-’ -~“ -~ ~ i~-~ )--(~:c).~ ~ ;.~

federal or public agency or department of the -United, States or from any private
—‘_~O ~ Iv’i-...12J0 —~ ~ _Y’ i ~i I f ,~‘jr _)j

~

agency, corporation or individual or from any4cornbination of such sojiices f

payme t, and to enter into the necessary contracts and agfeer~ients táá~~oüt
the jiu oses hereof with any authorized agenty or .~the- -United -States of

Americ br any federal or public agency or departrnenrof the. Upited States, or

with a private agency corporation or individual Any ot~her pr~ovisions of this

article o the contrary -notwithstanding, interest on any such -loans or temporary
‘622-



pUBLIC SERVICE DISTRICTS § 16-13A—25

advances may be paid ~frdm ~thë proceeds thereof until thè;imaturity of ~hch

notes or other negotiable instrument.
.,

•. c’~.’z1

~ts 1958, c. 14; Acts 198O~ c.60; ~Aáts 1981, c.124; Acts 1986,p. l18;~Acts 2OO2,’~c.

272, eff.90 ~ys a~terMarcI~~ ~r~) ,‘2~(,~ ,~

Library References

Counties~149. r~)~ ~ J~~Counfie~ §~ 1~5, ~ U U

I~1uni~ii~al çp -~ t~ipns ~864(3). ~.: ,~ r

~:: çJ.S~Municipai Corporations ~583. to

Westlaw Topic Nos..1O4~ 268.
.. -1585,-J587.

~ 4 ‘~‘1~ 4.

Notes of Decisions ~

In general i note is ~rmis~sib1e borrowing urcder tl~i.~sec
-

.

tion.. ~2~W.Va~ Op.Atty.Gen~ .27:(Mayo;~1988)

1 ingeneral’ ~. -.~
1988 WL 483331

The borrowing by PSD s of money from coun ~ ç
ties and/or municipalities, as evidenéed by a

§ 16—13A—25 Borrowing and bond issuance, procedure
4 1 4 I’ ~I L ~ I

(a) Notwithstanding ~ other provisions of this aitic~e to tl1e ~cont~ary, a

public service districi~ thay ~n~t borrow mone~’, enter intà contracts ~for the
I .~ 4.41 .,� 4 R.~ ..‘ 4.

provision of engineering design or feasibility studies issue or contract to issue

revenue bonds or exercise any of the powers conferred by the provisions of
I~4 41~4 —.

4

section thirteen, fwenty or .~wenty-four of this article withot~t~ ~he prior cons,e~t,
and appro~al,.4 ~f th~ Public Service Commission Provided ~Fhat approval of

funding ~et forth hi sëcti~n eleven, article:twoj:chapter twenty-four ~f this~de
or this section is not required if the funding is for a project which has received

a certificate of public convenience ahd i~ècessity after the eighth day of July,
two thousand five from the commission and where the cost of the project

changes but the change does not affect the rates established 1for the p~oject

(b) The Public Service Commission may waive the ‘prOvision of prior cOnsent

and approval for entering into contracts .for engineering, design or feasibility
studies pursuant to this section for good ëatfse shown which is evidenced by the

public service district filing a request for waiver of t4~iis~sectton stated in a let~rr
directed to the commission with a brief des~cription of..the proje& a ‘verified

statement by the board members that the public service district has complied
with chapter five-g Of this code, and further explanation of ability to evaluate

their own engineering contract including but n~ot limited to

(1) Experie~ice with1the same engin~ering firm or
~,,

(2) Completion of a ~oi~Istm~tion project requiring engrneering services The

district shall also forward an executed copy of the engineering contract ço ,the

commission after receiving approval of the waiver

(c) An engineering contract that meets one or more of the foI~pw~ng crit~eria
is exempt from the waiver or approval requirements

(1) A contract with a public servicé~dis&ict that i~ a Class ~‘~il~ihty’~n the first

day of April two thousand three or subsequently becomes a Class A utility as

defined by commissior~rüle; ‘ ‘L’..’~ U. ~
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(‘2 A contract with a public ~seiwicè~di~trict that does riot~ re4uire~borrowing
and hat can be paid out of existing rates; •~c~:~ -

(3)’A~ cbñtrá!dt whefe’ ‘the pa~nent ôf~engineerin~ fe~s aI~e~coItingént upon
the ceipt of funding, and commission appro’v’~l~of the~fufldiflg’,’ tb ~ôn.~tru~
the p oject which is the subjectof the contract; or

..),~/4 •~:~ ~
-

(4) A contract that does not exceed fifteen tbousand 4oll4rs.

(d) Requests for ~approval or yiaivers of engi{ee~i~ c~ontr~act~ shall be
dee d granted thirty days äftèr the ~filing date un1es~s th~e si~ff of the Public

Servi e Commission or a party files ai~objeç~ion to the request If an objection
is fil d the ~ublic ~ervice commission shall issue its decision within one~
hund ethtwent~’t’days of .the’filing date. In the ev’èñt objection. is receit’ed to a

reque t for a waiver the application shall be considered a request for 3vaiver as

well s a request for approval in the event a waiver is not appropriate
~ L_c~~

(e) niess the properties to be constructed or acquired represent ordinasy
exten ions or repairs of existing system~~ ~th~ u~ual c9urse o,f ~usiness a

publi service district must first obtain a certificate of public convenience and
f ~ riri —\ I — rrTt ~ t ~ ~ ~,. r’

ne~ces i~y from the Public Service Commission:in accordance with the provision

of ~h ter twenty four of thi~ c~dé~her~ a ~phi~iic serVic~”dist~ict is’seeking to
to c~’t~~h ‘~ ‘~r.~fl~- )fl

acqui or construct public servic&property
) ~ ~‘~•~j ~ri~ I ~ -~ J I ‘l’•~j

Acts 1 69, 1st Ex.•SeSs, c. 6; Acts 1981,c~ 124; Acts 1986, c. 81; Acts 1996, c. 213, eff.

90 day aft~erMarch9 ~199’6 ~A~ts1~’97R°159 eff 90~da~ i~A~ril12h1997 Acts

2003, c 184~-eff. 90 dâ~àft~t~ M~f~h 7~2C~O3;iAd~2~005, ~ ~i93, ~ff.90 dâ~sãf~ April
9 2005 Acts 2006 c fl90~ eff ‘90 ‘days after°March 10 200~ ~ i I r~j ~

F ~ffl l~ j~ r~
~
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§ 16~~1~~23a
recover~d by the sanitary board of the municipality in a civil action in the name of

municip~lity.

y municipality exercising the powers given herein has the authority to constrv~

improve, equip, operate, repair and maintain any plants, machinery or wo:

y to comply with the order of the Secretary of the Department of Environmen

)fl or the Environmental Quality Board and the authority provided herein t

maintain and collect rates, fees or charges is an additional and alternative met

ng such works and matters, and is independent of any other provision of this arti

the article provides for or requires the issuance of revenue bonds or the imposi
fees and charges in connection with the bonds: Providec4 That except for

)f financing such works and matters, the construction, acquisition, improvemer
it, custody, operation, repair and maintenance of any plants, machinery
ie with an order of the Secretary of the Department of Environmental i-’r

ronmental Quality Board and the rights, powers and duties of the municipal
-

~ctive officers and dèpartménts thereof, including the sanitary board, are governe.

‘ovisioris of this article.

e jurisdiction and authofl~y provided by this section does riot extend to highi
drainage easements and stormwater facilities constrricted, owned o~r operated by
ginia Division of Highways and no rates, fees or charges for stormwater s~

~ompliance may be assessed against highways, road and drainage easements

;er facilities constructed, owned and/or operated by the West Virginia Division c

S.

nunicipality which has been designated by the Environmental Protection Agency s

to serve a West Virginia Separate Storm Sewer System community, as defined in 4

122.26, has the authority to enact ordinances or regulations which allow for U

of orders, the right to enter properties and the right to impose reasonable fines

regarding correction of violations of municipal stormwater ordii~ances or regulatiom
e municipal watershed served by the municipal stormwater system, as long as s

gulations, lInes or actions are not contrary to any rules or orders of the P”

~ommission.

on.

nunicipality which has been designated by the Environmental Protection Agency ~:

to serve a West Virginia Separate Storm Sewer System community shall prepare an

port detailing the collection and expenditure of rates, fees or charges and make it~
for public review at the place of business of the governing body and the stormwater

~n office.

c. 135; Acts 1967, c. 105; Acts 1994, c. 61; Acts 2001, c. 212, eff. 90 days after April 14, 2001; -i

c. 202, eff. March 8, 2008.
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Acts 1955.

Acts 2008,

Section

16—13A—7,

16—13A—9.

Dtice of a violation of a municipal stormwater ordinance or regulation shall be serv

to the alleged violator or by certified mail, return receipt requested. The ~..

~ the nature of the violation, the potential penalty, the action required to correct t~

and the time limit for making the correction. Should a person, after receipt
)tice, fail to correct the violation of the municipal stormwater ordinance or r~

municipality may make or have made the corrections of the violation and bring t

) compliance with the applicable stormwater ordinance or regulation. The r”~

.y collect the costs of correcting the violation from the person by instituting a

long as such actions are not contrary to any rules or orders of the Public E:~

ARTICLE 13A

PUBLIC SERVICE DISTRICTS

Section

Acquisition and operation of district

properties.
Rules; service rates and charges; dis
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7. Acquisition and operation of district properties

1 of these districts shall have the supervision and control of all p

equired or constructed by the district, and shall have the power, and it sha

ntain, operate, extend, and improve the -same, including, but not limite4 t~

cessary to comply with all federal and state requirements, including water
-

r, -

--

t activities. All contracts involving the expenditure by the district of more than

~onstruction work or for the purchase of equipment and ~improvements, extensions
-

-

ents, -shall be entered into only after-notice inviting bids shall have been published
I legal advertisement in compliance with the provision~ofraiticle three, chapter
‘-this code, and the publication area for such publicatioñ~-shalL~be as specified in

of this article in the ‘county or counties in which the district is located. The

shall not be less than ten days prior to the making of any -inch ~contract~ To the

ed by law, -in-state contractors shall be given first priority in. ~awarding public
jet contracth. It shall be the duty of the board to ensure that’lo~cal-,i~state labor

zed to the greatest extent possible when hiring laborers for public,:service district

or maintenanCe repair jobs. It-shall further be the -duty ~óf’~the ~board :to

ontractors to use American made -products in their construction t6 -the - extent

sy obligations incurred of any kind or character shall not in any event constitute

an indebtedness within the meaning of any of the provisions or ‘limitations of

ition, but all such obligations shall be payable solely and -only :Outi of-~i’~évenues

1 the operation of the public service properties of the district or from proceeds of

I as hereinafter provided. No ‘continuing contract for the purchase of -materials

r for furnishing the district with electrical energy or power shall be entered into

period than fifteen -years.

Acts 1953, c.

159, eff.’90 d~

eff. June 9, 2(

§ 16-13A- ).

147; Acts 1967, c. 105;’ Acts-1981, c. 124; ‘Acts 1982, c. 24; Acts 1986, c. 81; -A~ts 1997, c~

ys after April 12, 1997; Acts 2002, c. 272,’eff.-90 days after March 9, 2002; Aàts2011,~c. 147,
-11. “-

-‘ “ ‘-~ :‘. -

Rules; service rates and charges; discontinuance of seviçe;, re

quired water and sewer connections; lien for. delinquent fees

(a)(1) Tin
- acquisition,
protection r

~- The board

which shall

~ to pay the c

~: principal of

-

of this arti

-‘ ‘authorized t

charges ma~

board may make, enact and enforce all needful rules in connCction’~with’~the

onstruction, improvement, extension; management, maintenarcce, o~er~tiouii’’cdre;
nd the use of any public service properties owned ‘or ‘controlled by the dintriet:

hail establish rates, ‘fees and charges for the services and facilities-it fu?fiishes,
e sufficient at all times, notwithstanding the provisions of any other la~i or laws,
st of maintenance, operation and depreciation of the public service Ojinitie’s~and
md interest on all bonds’ issued, other ‘obligation~ incifrred under the ‘~irdvisions
le and all reserve or other - payments provided for in ‘the ‘proceOdihg~ ~which

ie issuance of any bonds under this article. The schedule of the rate~fees’änd
be based upon:

-

-

-

(A) The c

consideratioi

~ (B) The r

premises;
“

(C)Then

(D) Any C

msumption of water or gas on premises connected with the facilities, t~iking into

idOmestic, commercial, industhal and ‘public use of water nd gas;
-

:‘--“ ~-
-

umber and kind of fixtifres’ Connected with the facilities located on the’ various

imber of ~iersons served by the facilities;

mbination of paragraphs (A), (B) and (C) of this subdivision; ,or -

(E) Mayl
to be fair ai

the nature

charges for

easements

Division of I

(2) WherE

furnished ‘to

4,:

e determined on any other basis or classification which the board may determine

Ld reasonable, taking into consideration the ‘location of the prenii’ses ~served and

nd extent of the services and facilities furnished. - However, no -rates,’ fees or

stormwater services may be assessed against highways, road ~and drainage
r stormwater facilities constructed, owned or operated by: the West Virginia
ighways.

water, sewer, stormwater or gas services, or any combination thereof, are all

any premises, the schedule Of charges may be billed -as a single amount for the
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§ 16— A-9 PUBLIC HEAIT~

aggrega e of the charges. The board shall require all users of services and facilities

furnishe by the district to designate on every application for service whether the applicant i~

a tenan or an owner of the premises to be ~served. If the applicant is a tenant, he or

shall ste the name and address of the owner or owners of the premises to be served by
district. Notwithstanding the provisions of section eight, article three, chapter twenty-four o

this cod to the contrary, all new applicants for service shah déposit the greater of a s:~-

equal to o twelfths of the average annual usage of the applicant’s specific customer class

$50, wit the district to secure the payment of service rates, fees and charges in the e

they bec me delinquent as provided in this section. If a district provides both water

sewer se •ce, all new applicants for service shall deposit the greater of a sum equal to t

twelfths f the average annual usage forwater service or $50 and the gveater of a sum .r~
to two elfths of the average annual usage~for wastewater. service of the applicant’s specific
customé class or $50. In any case where. a -deposit is forfeited to pay service rates, -

fees —

charges hich were delinquent ~at the time of disconnection or termination of service,
reconnec ~oñ or reinstatement of service may be made by the district until another deposi
equal to he greater of a sum equal -to two twelfths of the average usage for the 2”

specific stomer class or $50 has been remitted to the district. After twelve months

prompt yment history, the district shall return the deposit to the customer or credit

customer account at a rate as the Public Service Commission may prescribe: Provided, ‘~

where th customer is a tenant, the district is not required to return the deposit until the

the ten t discontinues service with the district. “Whenever any rates, fees, rentals

charges f r services or facilities furnished remain unpaid for a period of twenty days after I]

same -bee me due and payable, the user of the services and facilities provided is delinquent
and the u er is liable at law-until all rates, -fees and charges are fully~paid. The board ~
under re onable rules promulgated by the Public Service Commission, shut off and discon

tinue wa r or gas services to all delinquent users of either water or gas -facilities, or both, t-’

days afte the water or gas services become -delinquent. Provided, however, That nothin~
contained within the rules of the Public Service Commission shall be deemed to require -~
agents or employees of the board to accept payment at the customer’s premises in lieu o

discontinu g service for a delinquent bill. -

(b) In t e ëv~nt that any publicly or privately owned ñtility, city, incorporated town, o

municipal côrpor~tió’n or other public service district included within the district owns

operates parately water facilities, sewer facilities or stormwater facilities -and the d”

owns and perates another kind of-facility either water or sewer, or both, as the case may oe,

then the d strict and the publicly or privately -owned utility, city, incorporated town or

municipal orporation or other public service district shall covenant and contract with each -~

other to s ut off and discontinue the supplying of water service for the nonpayment of sewer

or storm ter service fees and charges: Providec4 That any contracts entered into by
public se ~ce district pursuant to this section shall be submitted to the Public Service

Commissio for approval. Any public service district which provides -water and sewer~

service, w er and stormwater service or water, sewer and stormwater -service has the right
to termina water service for delinquency in payment of water, sewer or stormwater bifis.

Where one public service district is providing sewer service and another public service district

or a muni ipality included ~*ithin the, boundaries of ~the ~sewer or stormwater district is

providing ater service and the district providing sewer or stormwater service experiences a

delinquenc in payment, the district or the municipality included within the boundaries of the~

sewer or s rmwater district that is providing water service, upon the request of the district

providing wer or stormwater service to the delinquent account, shall
-

terminate its water

service to e customer having the delinquent sewer or stormwater account: Provided,
however, T at any termination of water service must comply with all rules and orders of the

Public Se Ce Commission. Provided jisrther, That nothing contained within the rules of the
-

Public Se cc Commission shall be deemed to require any agents or employees of the Public

Service Dis ~cts to accept payment -at the customer’s premises in lieu of discontinuing service

for a delinq ent bill.

(c) Any ~strict furnishing sewer facilities within the district may require, or may by
petition to he circuit court of the county in which the property is located, compel or may

require the Division of Health to compel all owners, tenants or occupants of any houses,
dwellings a d buildings located near any sewer, facilities where sewage will flow by gravity or
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§ 16—13A—9‘UBLI HEALTH

Le trans orted by other methods approved by the Division of Health, including, but not

riited t
,
vacuum and pressure systems, approved under the provisions of section nine,

rticle on
, chapter sixteen of this code, from the houses, dwellings or buildings into the

ewer fac lities, to connect with and use the sewer facilities and to cease the use of all other

~eans fo the collection, treatment and disposal of sewage ,and waste matters from the

Louses, d ellings and buildings where there is gravity flo~’ or transportation by any other

methods pproved by the Division of Health, including, but not limited to, acuurn and

pressure ystems approved under the provisions of section nine article one chapter sixteen

f this co e and the houses, dwellings and buildings can be adequately served by the ~sewer

cilities f the district and it is declared that the mandatory use of the sewer facilities

rovided or in this paragraph is necessary and essential for the health and welfare of the

‘habitan and residents of the districts and of the state. If the public service district

equires t e property owner to connect with the sewer facilities’ even r*hen sewage from

ellings ay not flow to the main line by gravity and the property owiier incurs costs for

,,j chan s in the existing dwellings’ exterior plumbing in order to connect to the main

ewer,iine the Public Service District Board~shall authorize the district to pay all reasonable

osts for he changes in the exterior plumbing, including, bu~ not limited to, installation,
“ieration, maintenance and purchase of, a, pump or any .

other
.

method approyed by 1the

vision o Health.. Maintenance and peration costs ,for the extra installation should b~
lected the users charge for approval of the Public Service Commission.~, The circuit
urt shall adjudicate the merits of the petition by surpmary hearing to be hOld not later than

irty day after service of petition to the appropriate owners tenants or o~cupants
~ (d) Whe ever any district has ‘made available ‘sewer facilities to any owher, tenant or

occupant o any house, dwelling or building located near ‘the sewer facility ,and the engineer
for the dis •ct has certified that the sewer facilities are available to and are’ adeqiiato to s~i~ve

he owner, tenant or occupant and sewage will flow by gravity or be transported by other

by the Division of~Health ‘from’ the house,’ dwelling or building into the

~sewer fi
,

the district may charge, and the owner, tenant or occupant~ shaiLtpay, the

rates arid c arges for services established under this article only after thirty-day nol~ice of the

~‘availability of the facilities has been received by the owner, tenant or occupant. Rates and

“èharges fo sewage services shall be based •u~on actual water consumption or the ayerage

monthly w ter consumption based upon the ~Owné1’s tenant’s or occupant’s specific áustomer

,class. ,‘‘~ ~ ~
‘ ‘

~ (e) The er, tenant or occupant of any real property may be determined and declared to

)e served a stormwater system only after each of the’followiI~g ~o&itions is Lrpet:~(’~) Th~
~‘~‘ has been designated by the Environmental Protection Agency as an entity to serve a

~it Virgi ia Separate Storm Sewer System ‘community, as defined in 40 C.F:R. § 122.26;
(2) the dis ct’s authority has been properly expanded to operate and maintain a storn water

(3) the district has made available a stormwater system where storm~at’f~oi~i the

real prope y affects or drains into the stormwater system; and (4) the real property is

‘~Jocated in e Municipal Separate Storm Sewer ~~ystem’s designated service area. It is

further her by found, determined and ‘declare~d ‘that’ the mandatory use of the stormwater

system is n cessary and essential for tie health and welfa~re of the inhabitants and residents

‘-Lf the distri t and of the ‘state. The ‘district may ‘charge and the owner, tenant or occupant
shall pay th rates, fees and charges for ~stormwater services established under this ~rticl,e

~: only after t
.

irty-day notice .,of the availability of the stormwater system has been receiv~a b~
the owner. An entity providing stormwater service shall provide ~a tenant a,repqrt of the

~stormwater ee charged for the entire property and, if appropriate, that portion of the fee to

‘be assessed o the tenant. ‘

(f) All de quent fees, rates and charges of the district for either water facilities, sewer

facilities, g facilities or stormwater systems or stormwater management prpgrams,~a~e liens
on the pre ses served of equal dignity, rank and priority with the’ lien ‘on the~jiretnisOs of

state, count
,
school and municipal taxes. Nothing contained within the .rules ,of.the Public

Service Com ission shall be deemed to require any agents or employees of the Public Service

~ Districts to ccept payment at the customer’s premises in lieu of discoritinuiin~ service for a

~:‘ delinquent b 1. In addition to the’ other remedies provided in ‘this seâtidn, public~ service

districts are anted a deferral of filing fees or other fees and costs incidental to the bringing
and mainten ce of an action in magistrate court for the collection of delinquent water, sewer,
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stormwater or g
from its custom

normal filing fee

public service di~

accounts: Provid

rates or charges I

for the reason of

property, unless I

the services or fa

(g) Anything it

in section three,
own ses~age ,disp
tal Protection, as

this section.

(h) A public SE

Agency as an ent

prepare an annua

make it available

stormwater utilit~

Acts 1953, c. 147;
174; Acts 1994, c.

after March 8, 201

§ 16—13A—15. onds may be secured by trust indenture

United States Code Annotated

Trust Indenture Ct of 1939, see 15 U.S.CA

§ 77aaa et seq.

ARTICLE 13D

REGI AL WATER AND WASTEWATER AUTHORITY ACT

§ 16—13D-11; onds may be secured by trust indenture
S

United States Code Annotated

Trust Indenture Ct of 1939, see 15 U.S.C.A.

§ 77aaa et seq.

ARTICLE 13E

COMMUNITY ENHANCEMENT ACT

Sec~tion Section

16—13E—2. Defin tions. 16—13E—10~.
16—13E—4. Petiti n for creation or expansion of

co munity enhancement district;
pet ~on requirements.

§ 16—13E—2. D finitions

For purposes of this article:

(a) “Assessmen bonds” means special obligation bonds ~or notes issued by a community
enhancement dis ct which are payable from the proceeds of assessments.

(b) “Assessmen” means the fee, including interest, paid by the owner of real property
located within a c mmunity enhancement district to ‘pay for the cost of a project or projects

92

PUBLIC

bills. If the district collects the delinquent account, plus reasonable’co~

r or other responsible party, the district shall pay to the magistrate 1

and reasonable costs which were previously deferred. In addition, e~

trict may exchange with other public service districts a list of delinqué~
~ That an owner of real property may not be held liable for the delinq~
or services or facilities of a tenant, nor may any lien attach to real propei

delinquent rates or charges for services or facilities of a tenant of the r

he owner has contracted directly with the public service district to purci
iities. ,

.

.
.

S

this section to the contrary notwithstanding, any establishment, as

rticle eleven, chapter twenty-two of tl~

sal system pursuant to a permit issued by
prescribed by section eleven of said article, is exempt from t

rvice district which has been designated by the Environmental Protecti(

ty to serve a West Virginia Separate Storm Sewer System’ community
report detailing the collection and expenditure of rates, fees or charges i

for public review at the place of business of the governing body and ti

main office.

cts 1965, c. 134; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986, c.

1; Acts 2002, c. 272, eff. 90 days after March 9,~2002; Acts 2003, c. ~, eff.

3; Acts 2008, c. 202, eff. March 8, 2008; Acts 2010, c. 201, eff. June 11, 201(

Extension of vesting period for land

development plans and plats; ap

proval of phases.
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ARTICLE 15A ‘.

EST VIRGI$JIA~INFRASTRUCTURE AND.,

JOBS DEVELOPMENT COUNCIU

I
‘“

.

‘‘ ‘‘ ‘~. ,‘‘
.

‘‘
.~

.

S ort title.

I~ fiñitions. ‘

• ‘~ -, .
-

W St Virginia infrastructure and jobs development council continued;
embers of council;, staff of council.

D elopr~ènt of gd’idelines’ àñd ‘preliminary áppliáatidn for fundiiig assis

ance. .

..,, -‘

Re uirernents for projçct funding.assistance; review of project preliminary
•

.

.

pplications by council.
•

•

~.
.~

31—15A--6. Po ér~, duties an responsib~lities~ of the council génera,lly; comp~ehen
•

ive assëssmeht.’ .

.

31—15A—7.
‘ Cu rent arid prospective planning; roads ~nd highways; report to division

f highways. .~. i-•,-, . ‘• ,. •‘
•

..

31—1 5A—8. Ex rnption o~, certair~ emergency projects from certi~icate of public conve

ience and necessity requirements review of certaih emergency pro

j cts by kublic s&rvi~e : coMmission; and exemption’ for North Fork

ughes River.~watershed project:’ .

•‘.
‘

31—1 5A—9. . In astructure fund, eposits. in ,fund; disbursemertts .to provide loans,
1 an guarantees, grants, and otjier a~sistance;, loans, loqn guaraiitees,
g ants and other assistance shall be subject to assistance agreements

31—15A--1O. Re ommendations by ‘council f& expen’dit’ui~e~ of ‘funds’b’~ 1o’añ,.~rañtóji
f r engineering as~istance. ~, ‘~ ,‘• ‘

.

‘

S.’-

31—1 5A—1 1,. 1~çs -vation~of funds for~projeçts and in astrücture projects. ,~
-~

31—1 5A—12. Ad itional powers of water development authbr~ty
.. ~• ..•

31—15A—13 Pro ibition on funds inuring to the benefit of or being distributable to

“ater dévelopi~enf bb’árd; ‘ti~ànsá~tidñs ‘bët~een th’e~’wateF develdjmènt
b ard and officers having certain interests in such transactions

31—15A—14 Te ination or dissolution

31—15A—15 Pro ects not to be considered public lmprove,ments competitive bid re

q irements

-31—15A—16. Ded cation of severance tax”proceeds.. ‘ ‘ Y

31—1 5A—1 7. ‘ Wat r develbpmenrauthority empOwered to jssue’i~frastucturerevenue
b nis and refuj’idg bond~ creation of infra~tructure revenue, debt

se ice fund; funding of ‘infrastructure revenue debt service fund; re

q irements and manner of such issuance

~3l—’15A—18. Tru ee for holders’ of infrastructure revenue bonds; contents of trus’t

a eement.
‘

.

‘ .
.

.

.

.

1~-1 5A—1 9. Leg 1 remedies’of infrastructure revenue bondholders or noteholders and

t stees..
- ‘ • -

‘

.

‘
-

—15A--20. Infr structure revenue bdhds lawful investments.
-

•

• -

1-1 5A—2 1. Pu hase and cancellation of infrastructure revenue bonds: ‘

L~-15A—22. Refu ding revenue bonds. ‘

L—15A—23. Infr structure revenue bonds not dept 6f state; county, municipal~ty1or ‘any
p0 itical subdivision. ‘ •- “ •., “

k-i 5A—24. Infr tructure revenue bonds exempt from taxation.,

~,. 31—i 5A—1 Short title

‘his article sh 11 be known and maybe cited as the,•• 1~West Virginia Inf~a
icture and Jo s Development Act.”

,
•

•. .

a 1994, 1st Ex. ess., c. 26.
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31—15A—1.
31—15A—2.
31—1 5A—3.

31-l5A-4.

31—1 5A—5..



§ 31—15 -2 CORPORATIONS

§ 31—15 —2. Definitions

For pu oses of this article: .

(a) “Bo d” or “iiifrastructui~e revenue bond” means a revénuebbnd, note, or

other obli ation issue I ,by the water dev.élopmènt authoFity pursuant to this

article, in luding bonds to refund such bonds and notes to renew such notes,

and notes in anticipation of and payable from the proceeds of such: 1?ohd~

(b) “Co e” means the code of West Virginia, one tlipusand ~riine huñdr~ecj
thirty-one, asamended;.~.’ . ~

.

(c) Cos means, as applied to any prbject to be financed in~ whole or in

part, with nfrastructure rev~enues or funds otherwise provid~d pursuant to this

article, the .cost ofplañning,. acquisition, ithpro~vem~iit and construction ‘df..th~

project th cost of preliminary design and analysis surveys borings the cost

of .envirdn erital, fiñar~dial, market ~iid engiri.eer~ii~ fé~ibility stüdie~ à~s~

ments, app ications, approvals, submissions or clearances; th~cost of prepara~

tion of pl s and specifications and other engineering services the cost of

acquisition of all l~.nd rights of ray property rights easements franchis~

rights and ny other interests required for the ~cqu1sition, repair, improvement

or constru lion of the project; the. cos~t’of. demolishing or removing any

buildings o stfuctures on land so ~acq~uired, iñ~ludin~. the c~st of acquiHn~g ~ui~
lands to w ich buildings or structures may be moved the cost of excavation

grading sh ping or treatment of earth demolishing or removing any buildings
or structur s, the cost of constructing any buildings or other improvements
the cost of 11 pumps tanks, vehicles apparatus and other machinery furnish

iñgs
.

and e uipment; loan or~ origination fees
.

and
.

all
.

finance hs and

interest inc rred prior to and during the construction and for no’ more than si~

months aft r completion of construction; the cost of all legal services and

expenses; t e cost of all plans, specifications, surveys and estimates of èost;’-all

working ca ital and other expenses necessary or incident tb’determinii~ ‘the

feasibility o practicability of acquiring repairing improving or constructing

any project; the ôost of placing any project in opera.tion; ,.ãnd ‘all other costs~

and expens s of any kind or nature incurred or to be incurred by the project

sponsor de loping the project that are re~onable and necessary for carrying

out all wor and undertakings necessary or incident to the accomplishment of

any project: Provided, That costs shall not include any amounts related to the

ongoing op ations of the owner or operator, depreciation thereof or any othéi

cost which e council or~~t~e water development authority has not determine4
to be consis nt with the ~urpos~s and ~bjective~ of this article;

. .,,

(d) Coun il means the West Virginia infrastructure and jobs dev~lopment
council crea ed in section three of this article

(e) “Divison of environmental protection” means the division of environ-

mental . prot ction established under article one, chapter twenty-two of this

code, or an successor to all or any substantial part of its powers and duties;
• (0 ;“Divisi n of health” means ~thë division Of health created in ãFticle oiie,
chapter sixte n of this code, or any successor to all or any substantial pái2t of’ its’

powers and uties;
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INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL § 31—15A—2

(g) “Economië development authority” means the ,êconomic, development
authority established under article fifteen, chapter thirty?one of the cOde, or any

successor to all or any substahtial part of its powers .and duties; S

(h) “Emergency project” mean~ a’ project which th~ coii’hcil ha’s det~rrriined~

(1) Is essential to the immediate, economic development of an ar~a of the state;

and .,. -

~‘ j
--

(2) will not likely be developed’ in that area if construction ~f ~h~~oj~ct ~

not commenced immediately

(i) Governmental agend~ ineans any county munici~liiy wa~rshed im

provement district assessment di~irict soil conservatioii’ district sanitary
distrièt; public service d~trict;” drainage disti’ict’ ~e~!oi~a1 governiiièntal au

thority and any other state governmental agency entity political subdivision or

public co~poration or ageiicy authorized to acquire, construct or operate R.vater

or wastewater facilities or infrastructure projects; .

-

(j) Housing development fund means the West Virginia housing develop
ment fund establishea hñ’dér àI~ticle eighteen of thiS chapter, örân~ ~ukëss~i

to all or any sub~tantia1 part Of its powers and duties;

(k) Infrastructure fO’nd means the West Virginia infrastructure fund creat

ed and established in sect~n nine of this article

(1) “infrastructure ptoject”. mean~ a project in the state which the council

determines is likely to f6stér and enhance economic growth and development in

the area of the state in which the project is developed for commercial,
industrial community improvement or preservation or other proper purposes

including, without limitat1on~ tourism and recreational housing, land, air, or

water transportation facilities a~nd bridges, industrial or commercial projects
and facilities, mail order, warehouses, wholesale and retail salest facilities and

other real and personal properties including facilities owned or leased by this

state or any other project sponsor, ahd includes, without limitatio~i:

(1) the process of acquiring, ‘holding, operating, -planning, -financing, demoli

tion, construction, improving, expanding, renovation, leasing or otherwise

disposing of the project or any part thereof or interest therein; and

•

(2) preparing land, for construction ‘and making, j4’istalling or constructing
improvements on the land, including water or wastewater facilities or ,any part

thereof; steam, gas, telephone and telecommunications and electric lipes and

installations, ,roads, bridges, railroad spurs, buildings, docking and shipping
facilities, curbs, gutters, sidewalks, and drainage and flood control facilities,
whether on or off’the site;

.

‘

•.

(m) “Infrastructure revèñue” ‘means all amounts appropi-iated by the-Legislá
ture; all amounts deposited into the infrastructure fui’id; any amounts ~ec~ived,
directly or indirectly, frOm any source for the use of all Oi~ án’y part Of any

project completed pursuant to this article; and any oth~er a’moünts received by
the state treasurer, council or the water development authority for the purposes

of this article;
-‘ •~ ‘
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~ed of the project sponsors” m~an~ there is a public need for~a~~i~ojebt.
cii shall construe ~a population iñcfeãse: evidenbed ~by the 1äst~fWo•

I censuse’s in a county~in: which~a, ~project .~is proposed, as ~a.factor

ig the conclusion that a need ex~stsJor projects in that county

oject means any wastewater facility water facility~ project or~ any

ion thereof, constructed or operated or tQ be constnicted or operated

~ct sponsor.;

oject sponsor” means any governmental ~agen,cy pr pçrs~gp, ~q~r~y

ion therepf, ~cluding, but not limited to, any public utility, which

~ plan acquire construct improve or otherwise develop a project
-J I .__(

blic service commission means the pubh~.. service commission of

rinia created and establisl~ed ~ünder sectiofi three arti~cie on~ chapter

~ir of tl,iis code or an~y successor to all or any substantial j~art~ of its

Ld duties;
‘~

‘

‘spn”; meAns ;any.. inçlivi4ual, c!rpQratlon, partnersliip, association,

bility compan~ pr any otl~er~ fofm of busin~ss organi~tior~
,iic utility mean~s any person or persons or a~ssociation of person~

~ssociated whether rncofporated or not including without ln4iitation

nmental agen~y operating a wa~stewater facility or water facility as a

~‘ice which is regulated by the public service commissior~ as a ~ubIic
~er.~chaptef’ twerity-fóur àf this cod&:orwhich~is ~required~to’ file.~ifs

the public service commission

~e development office means the West Vir’~ginia development office

1 under article t~’wo ~ha’pter five b of this code or any successor to all

stantial part of its powers ~nd duties a ~

t~ ii rastructure a~ncy means th~e division of health, divisi~n of

ntal protection liou~sing development fund public servtce commis

development office water devel~pment authority economic develop
ority “ana aii~i other state agency, dWisi6n; body, authorit~’, commis

iñientàlity ‘of eh~ity ~hi~h iio~~ ih the fiXt~ re~ii~/es’ applic~atidns
idin~’ of, and ~r6~’idés’ fundin~g or techifidal assistanêe to tlie’ plan
isitibn, ~ofistfiidioñ or inipfoverrient Of’~ ~fój~ct;

;te water ~‘faéiliiy” means all facilities, land arid equipnient. ‘used fof’

Lection with treating,/neutralizing, disposing of;- stabilizing,, cooling;.

~ or holdin’g waste water, including, without limitation, facilities for

ent and -~disposal of sewage, industrial wastes, or other- wa~te~

‘, and the tesidue tliereof;~fa~i1ities for tF~é temporary or peñanent
ent of wastewater, both surface and underground;- and säiiitáiy
other collection systems, whether on the surface or underground,
transport wastewater together, with the equipment and fur~iishings
thereof and -their appurtenances and systems, whether on the

underground including force mains and pumping facilities therefor;

er development authority” means the West Virginia~ water develop
rity continued pursuant to the provisions of article :ohe’, chapter

(n)”N
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twenty-two-c of this code, or any Successor to all o~r an~y substantial part of its

powers and duties; and - :- ~
.

(x) “Water .facility” means all facilities, land and equipir~ent used for or in :5
•

connection with the collection and/or siorage of water, both surface and

underground, transportation of water, storage -of water, treatment of water and

distribution of water- all for. the purpos~ of providing potable, sanitary Iwater

suitable for human consumption and use.
.

•

Acts 1994, istEx. Sess~, c; 26; Acts 1998, c. 180, eff. 90 days~fter-~Iarch 14, 1998.

§ 31—i 5A—3.
.

West Virginia in~astructure~an~i jobs developmeni~ council

continued; members of council; staff of council ~.

(a) The West Virginia infrastructure and jobs development council is hereby
continuëd. The council is ‘a~’ovérnmental in~strumentality. of the ~tate. The

exercise by the council of the powers conferred by this article arid the carrying
out of its purpose and duties shall be considered and held to be, äñd are hereby
determined to be, essential governmental functions and for a public purpose.

(b) The council shall coPsi~t of eleven members, including the ekecutive

director of the housing .devéldpmeht fund or his or her designee, the director ‘of

the division ,of ënvii~onmental prot.ection or his or her designee, the director of

the economic development authority or his or her designee, the director Of the

water development authority or his or her designee the executive director of

the state d~i’elopment office or this cii~hèr designee, the director of the division

of health or.his’or her designee, the. chairman of the public service commission

or his or her ‘designee, and folir members representing the general’ public:
Provided, That there shall

.

be at le’ast one member representing the general
public from each congrçssional district: Provided, however, That after’ the

expiration of the term of office of the members first appointed as represen~a
tives of the general public, no more than one member representing the general
public may be a resident of the same county. The governor shall appoint the

public members of the council who shall serve three-year staggered terms. The S
commissioner of the divisio,ll of highways, the executive director of the state-rail

authority two members of the West Virginia Sen~te two members of the West i~ ‘~
Virginia House of Delegates one representative of the board of directors of the jl~
state college system and one repre~entative of the board of trustees o~ th(e
university of West Virginia shall serve as advisory members of the council The

governor shall appoint the legislative members of the council Provided

further That no more than three of the legislative members may be of the same

political party. The governor shall ‘~p~oint the re~resentatives of ~he gov’e~nin~
boards from a list of three names submitted by each gverning board.

-

The

advisory members shall be ex officio nonvoting members of the council

(c) The council shall annually elect one of its members as chairman, and

shall appoint a secretary, who• ~need not be a member of the council and who

shall keep reCords of its proceedings. Six members of the council shall

constitute a quorum and the affirmative vote of at least the majority of those

members present shall-be necessary for any action taken b~ vote of the council.
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No vaca cy in the thembershiii of the council’impairs the.righ~ of a quorum by
such vot to exercise all the rights and perform, all the duties ôf the ‘council.

(d). No member of the council who’ serves by virtue, of his ‘ó~ her office shall

receive y c6mpensation ~or reimburseri’ient ‘of expenses’ for serving as ~.
a

member. The members of the ‘council who.represent.the generaPpublic shall

receive’ eimbursément .for’,~ãctual expenses. incurred’~in ,servicë, of’ the

council. ~ ~

(e) Th counëil ‘shall meet at ~leãst ‘monthly to review projects and infrastruc;.

ture proj cts requesting funding assistance and ot~herwise to conduFt its busi

ness an shall meet more frequently if necessary Notwithstanding any other

provision of this article to the contrary the economic development authority
shall not e subject to council review with regard to any action taken pursuant

to the au ority established in article fifteen cliapter thirty one of this code nor
shall the governor s civil contingent fund be s~bject to c~uncil review with

regard to projects or infrastructure projects fund~d through the goveri~ior s civil

continge t fund
ç

(f) The water development authc~rity shall provide office space for the coun

cii and ach gover9n~ental agency r~pi~’esented on the coiii~il shall provid,e
staff supp rt for the council in 4ie ma~in~r determined by the council fro~ time

‘to time.
,, ,~ ,~,

,

.

,

:,, . •,,, ; :.;~, ~..,,•, .• ‘~,‘
‘

~ ,.r~,

(g) The council shall invite to all its meetings one or ~more r~epresentatives of

the Unite States department of agriculture rural economic cor~1munity~ dev~i

opment, t e United States economic dév,~loprn’ent ‘ag~ncy arid ‘the~ni~ed~States,,

army co s of engineers or, any ~jicc~sbrith~reto., ,The.’ council ~shalL~alsp~
invite suc other appropriate parties as”may be ne~cessary to ~effectu’àte the

purposes f this artic,le. . ,“~‘:‘,!‘~, :‘~‘ ‘“~r~ ~ .“

Acts 1994 st Ex Sess c 26 Acts 1995 c 130 eff March 10 1995
‘

•
.‘

,
-.

§ ‘31—15 —4. “Development ‘of. guidelines ‘and preliminary application’ for

funding assistance “~

(~Y To’ i plement and carry out the inteht of this article, the council shà!V

promulgat legislative rules in accordance with article three chapter twenty
nine a of t is code to develop comprehensive uniform guidelines fdr use by th~e

co~nci! an other state infrastructure agencies in evaluating any request by a

project sp nsor for funding assistance to plan acquire construct improve or’

otherwise develop a project or infrastructure project The guidelines shall

include th following ‘factors (1) the public health benefits of th~ project or

infrastruct re project (2) the economic development benefits of the project or

rnfrastruct re project (3) the degree to which the project or infrastructur~

project wil correct deficiencies ii~i the ~ompliance of water ~ujply cr ser~g~
treatment cilities with state or federal laws, regulations or siandards; ‘(4), the

degree to hich the project ‘or infrastructure project encourag~s effective and

efficieiit co solidatiôn of wat~r or sewage treatment systems corisistent with the

comprehen ‘ivé’plan developed pursuant’to section six of this article; ‘(5) the~

cost ef~ecti ~ness of the .pr’oje~t or, infrastructure project ~s’ compared’ with I

2,50
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alternativcs which achieve sübstañtially the same public’ health or ecoriQmic

developmcnt benefits, including the ‘consideration of ~*oviding maximum feasi

ble fire protection; (6) the availability of alternative souçces. of funding which

could finance ~ll or a, ,p~rt of the p,roject and infrastructure project, and the

need for the assistance of the council to finance the project or infrastructure

project or attr~ct ot~ier,sources of funding; (7) the applican,ts abi1i~y to operat’e
and maintain the system i~the,projector infiastructure pipject is ~pprpvéd; . (8)
the degree to which the ~proj’ect or infrastructure project açhi~ves other state or

regional planning goalsi (9) ~the estimated date ..ul~on’ which
.,
the pr9ject :~

infrastructure project could commence if ‘funding. werC) ~y~ilabIe~ an~t,h.e
estimated cornpletiqn date,, of th~ -project or infrastructure :~roject; ~nd (10)
such other considerations ~s the council may consider neces~ary or appropriate

to accomplish he purpose and intent of this article.
-

(b) The council shall create a preliminary application form Which ‘shall be

used ‘by all project sponsors requesting funding assistance from st~te’infrastruc

ture agencies to plan, acquire, construct, improve or otherwise develop an

infrastructui~e, project or .pioject:. -The preliminary application form shall con-

tam all information required~by all state infrastructure agencies ‘that, will ‘be

required to issue pertnits and/or certificates regarding the project or infrastrtië-.

ture project. ‘~ The preliminary application shall require the project sponsor to

set forth’the type and:proposed location of the infrastructure project or pr6ject;
the estimated .total ~cost ~of ‘the ‘pi-’oject; the amount of funding assistance M

required and’ the specific ‘uses of the, funding; other sources of funding
available .or potentially’, available for the infrastructure project or project;
information ‘demonstrating ‘the need for the

-

infrastructure project or -project
and that the proposed funding.,df’ the project is the most economically:feasible
and viable alternative to completing ~the project or infrastructure project and

such other fnformation as the council considers necessary tp en~le ~t ~o.

recommend the type of project o)r irjfrastructure project financing in terms of

the kind amount and source of funding which the project sponsor should

pursue and which the ,~tate infr~structure agency or agencies s~ou1d ëonsider. :~
an appropriate investment of public fu~ids, and to otherwise carry put,tiie intent

of this article.,
. .

.

‘

, ... - , .

‘1’’,’’
“

Acts 1994, 1st Ex. Sess., c. 26. ‘~ ‘,.. -.
‘

•-~~“ ‘~‘

§ 31—1 5A—5. Requirements for project funding assistance; review of pro-
-

‘

‘

jeci ~?,re1iminary applications by council
‘

.

-

(a) No project sponsor n~ay apply for or receive añ~’ ‘l~n, loan guarantee,

grant or other funding assistance for a project or infrastructure project from

any state 1nfrastPucture agency (i) unless the project sponsor req{iirir~ig the

funding a~s’istance first’ submits ‘a completed prelirninàfy ~p~1icatioh to the ~
council on the form prepared for ,such pose by the~ council pursuant to’

section four’ of this article, and (ii)’ except as may ‘be recommended by’ the

council after consideration of the preliminary applicatioh: PrOvided, That any

project sponsor which has an infrastructure project ‘or project with either
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acceptabi bids or all fund~irig in placeon the effective Vdate~of this adtJs not

required t comply ~.vith~ the provisions of this sectio’n;

(b) The ouñcll shall, V~vithin thirt~ dà~’s at receipt of eaél~i cöth~Iet~d ‘prélinil
nary ‘appli ati~iri subriiitted to it, I~evi~W the’ prelithina~ry application and either

(i) make a written recommendation as to the infrastructure ~project or prdject
financing in terms of the kind amount and source of funding which th~

prdjéct sp ‘nsOr suhthitflñgLthé~ápplkatibri should pui~süé àvhièhV~thë~Vstaiè

infrastruct re agency or agencies should cdñsider an appropriate investmejit of

publiè fun s,’br~(ii)’if the~dbth cii det~niii~ès’tliat”{l) th&~ird o~ë~dproj~t cii

infrastruct re ‘project is not eligible for funding assistance from an)7~ state

mfrastruct re~a~ency or (2) the proposed project or infrastructure project is

not othe se an appropriate or prudent investment of state funds, the c5uncil

shall reco mend .that the jiroject’ si5on~or not seek ftihding frorñ ~a~”s’tâtè~
infrastruc, re agency. A project sponsor sh~l1 include the prelirnii~ary app1ica.~
tion and th council s recommendations in any application to a state infrastruc

tureagenc
,•., ~

~,
H ‘,. .y ~

(c) The ouncil shall provide a copy of its recommendation with respect to

each preli mary application together with a copy of the preliminary applica
tion to al appropriate state infrastructure agencies which shall take into

account. th .coüncjls recommendations with .resp~ct±to a ~prpje~t or infras~ruc
ture projec before taking any action with respect to the project Nb state

infrastruct re agency shall take any action inconsistent with the recommenda

tion of:the ‘ouncil unless the:governingbcidy of the agency, or the head of the

agency if’. i h~s ~no ~overning:’body, expressly finds and determines that The

recommen ation is not in the’ best interest o~ the state or the area~in which the

piopdsedi ràstructure projeci or project is to be located.

(d) In re iewing each preliminary application the council shall t~is~ the

engineering financial and technical expertise of the respective staffs of the state

infrástructu e agencies represented on the council so as i~d recommè’ii’d for

funding tho e.~projects or infrastructure projects ,which are ‘consistent with the

purposes a d intent of this article and with the policies and priorities of this

státè gener ly. The council may include in its findings a r~comñ’iendatiori, i~át
a state infra tructure agency consider technical reports on the project prepared
by other in astructure agencies or by any federal agency.. ~,

.

Acts 1994, Is Ex. Sess., c. 26.
V

§ 31—1 5A Powers, duties and responsibilities of the council generally;
-: comprehensive assessment

-

V

(a) In ad tion to the powers set forth elsewhere in this article the council is

hereby gran ed, has and may exerëisë all powers neces~àry or appiopriate to

carry out a d effectuate the purposes and intent of this article The council

shall have powerand capacity to:
.

V
.

1~.
(1) Provid ~onsultation ~ervices to project sponsoi’s in connection with the

planning, ac uisition, improvement, cbnstructio’n or deve1o~ment of any’ iñfra

structure pr •ect or project;. ~, .

V

.

. --
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(2) Periodically prepare a ‘list of infrastructure pi-ojécts or projects .which

cannot meet the established funding guidelines .of the various state infrastruc~

ture agencies, other than the hou~sing development fund, but which ar~e consis

tent with the mandates of this artiç1~ and recommend to the ~aterde~çeJopment
authority that it make a grant or loan to the project ~sponsors f~om the

infrastructure fund to finance the cost of one or more ~üdh projeàts or

infrastructure proje~~s~
r

(3) Do all other acts necessary and proper to carry out the powers expressly
granted to the a~ithority in this ar çle; “and ‘

(4) To make and execute.contracts; commitments ánd’Qbligations.and, other

instruments necessary Or convenient for the exercise Of its po~vers:

(b) The ‘council shall d~velop a c~mprehensive statewide ‘inventoly of ~‘afer

su~p1y systems a’nd sewage treatment systems and an assèssthent of current and

future needs by :the first day. of July, one thousand nine hundred ninety-six.
The assessment shall identify the ~r~as ~of the state which do not have adequate

public water or sewage syst’ern~ and offer recommendations for the cOnstruc~

tion of new facilities or the extension or expansion of existin~’facilities to meet

the identified needs. The council shall include in the assessment an identifica

tion of the obstacles, issues and ‘problems which prevent or inhibit ‘de~velopthei~it
of adequate infrastructure throughout the state, including financial, govern

mental, physical, or geographical factors and make• recommendation as the

couhcil considers appropriate ‘regarding the obstacles, issues “or problems
identified. This compiehensive inventory and assessment shall be updated at

least once in every three yea~ ‘period after the initial assessment and inventory
is completed. ‘. ‘

(c) The council shall study the viability of the• con~o11dátion of public sérvicë

districts throughout the state: ‘P~ovided, That the study shall en~ompass n6t

only public ‘service districts but also any and all entities which jrOvide or

supply water and sewer service to the general public: Provided, ho~.vever,’ That

the council shall, in the’preparation of the study, consult with the pubiicservice
district division of the public service commission and :represent~tives of the

West Virginia rural water association and the West Virginia assoCiation of.

public service districts, as’ ‘needed. The council shall report their findings ~ai~1

conclusions on or before the sixteenth of January of the year one thousand nine

hundred ninety-five to the governor, speaker of the house 6f delegatçs and

president of the senate.
,

I
,

‘~ ,,..~ , ~,

.

ACts 1994, 1st Ex. Sess., c. 26.
.

.

§ 3 1—15A—7. Current and prospective planning; roads an~ highways; re

,port to division of highways

‘(a) The’ council shall take into account the curreht and prospective ‘infra

structure needs in relation to plans of the division of highways for the develop
ment and building of new roads. Upon completion of an environmental impact

study, the commissioner of highways shall provide ‘the council ~vith plans for

any and all new roads. Iii a timely manner, the council shall advise the
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cbmmi sioner pf:the ‘:diyision’ of rhighways on the feasibility of. the ëxjiañsicifl ~of

•new. or existing water and sewer: lines cpncóthitánt to the consti’uction ~of the

newrods. ~,-
.~

.-‘ ~

(b) T e council has the authority to appoint local infrastruct~I’re pjanning
teams The lOcal infrastructure planning teams may consist of the following A

designe ~f the division of highways from the region where the new i~oad is

being b ut a designee of the division of highways from the c6ntral state office

a desig ee from the environmental engineers division of the department ‘of

health d human resources a designee from the local developmental authori

ty wher the new road is being built a designee from the region~l developmen
tal auth rity in the area where the new ro~id is being built a designee from the

public ~ ervice commission a designee from ~the division of environmental

protecti n a designee from the county commission where the new road is

being b fit who shall serve as chairperson~of the planning~team a citizen of the

county here the new road is~being built to be chosen by the county çommis

siqn; a the elected state de~çgates~nd~sena,tors from the ,area,~here the Wew

road is eing built In order to avoid delay of any highway project immediate

ly upon ppointment of a local infrastructure planning team the director of the

division f highways shall submit to the council a time frame within which ithe

plannin team must act and within ,whicli -the, planning team must submit ‘any
plans, aps, recommendations

.
orc repoi’~ts developed ~puj-suant to~ thi~ sübsec

tion T e local infrastructure planning team shall meet prior to the develop
ment an building of a new road Members of the local infrastructure planning
team. sh ‘11 Only’~ receive payment~for actual’expe’nses inãurred:v The loc~al

infrastru ture planning team shall advise the commissioner of the division of

highw~y on the feasibility of an infrastructure plan The local infrastructure

planning team sh~ll meet to develop an infrastructure plan~ that includes an

assessme t study of existing water and sewer lines and a feasibility study on

future de elôprnçnt and laying. of water and s~wer 1ine~. ~Aft~r ~esèstu~lie~ are

~omplete a developmental, map shall be, dra~wn of :,t~c propdsed road r~ut~
with ove lays of the proposed water and sewer lines These stjidies and the

map shal be presented to the commissioner 9f the division of highways a,~nd
shall be sed by the commissioner in the planning developing and building of

the,road.. ,~-. .‘ ‘-. ‘:~ -

‘

-

‘.
‘ .:-

“(a) ~iiie water de’~’elopi~ent ~ ~shall establish~ a rëstriètèd ~icc~iiit

within th infrastructure fund to. be expended for the construction of watei’ “and

sewage Ii es as ma.y be recommended by the council in accordance with this

artiéle an ,specifically, in accordance with the plau~ developed under subsection

(b) of this sec’tion.’ The reserve account shall be k~~o~’n as the “infrastructure

road imp ovemént reserve account”. The council and the division of highways
may ente’ into agreements to share the cost of finatucing projects appr~ved jn
accbrdan ë with this section from moneys available in the infrastructure road

reserve .a ount and nioneys available from the state road fund. Annually, ‘the.

council m y .direct the water development authority to transfer funds from the

fund ‘in. an amount not to exceed ‘one million dollars -to the
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restricted acëount: ‘Pi~ovided, That at no ~time may the :bala~ce of, the. restricted

account exceed one million dollars. ‘

—

.

.,

,..~

(d) For the purjose~ àf this seëti6n the t~i’rn “n~” ‘~‘rnëans’~roád right-bf-~
way being bUilt for the first tin-iéi -

~- ~-

(e) After the construction of water and sewer lines adjacent to the new road

these new lines ~ha~lI be: iflrr~ed bvei to éxistih’~ ii’tilifies by e~~aiision of

boundaries of public service districts or shall be main extensions from the

municipality

Acts 1994, ,lstEx: Sess.,c.-6. ‘~. ~, , .

.,,: .. .
..

-

,:,‘

§ 31—1 5A—8 Exemption of certain emergency projects from certificate of

public convenience and necessity requirements; reyi~w of

è~rtain è~rg~n~y projects by piib1i~ service cbmñiissioñ;
and exemption for North Fork Hughes River watershe4

project
.

.

(a) if the council determines a project to be an emergen~y and the emergen

cy project will be funded solely with grant money for the extension of an

existing certificated water facility Dr,wastewater facility, and if the ëouncil finds

in its recommendation that the construction and acquisition of t~he emergency

project will have no effect on the public utility s customer rates and will have

no significant effect n its operational costs as a result of the project cost, then

the emergen~r project is ei~eI~npt from the requirement to obtaill a certificate of

public coi~v~ni~nce and neces~ity i~nder section eleven,- .ar:ticle two, chapter
twenty four of this code If the public utility is a public service district it is

exempt. from the approval of the~ public service comrnissio~1 required under
section twenty-five, article thirteen-a, chapter sixtçen of this code.

-

.

(b) Any public utility, and ‘any other entity that will operate as a public utility,
must obtain a certificate of .public convenience and necessity pu~rsuarit to

section eleven, article ‘t~o, chapter twenty-four of this cqde for any emergency

project that is not exempt under subsection (a) of. this section. Thç public
service commission shall render its final decision on any ‘applicat~on for a

certificate within one hundred twenty days of the filing of the application:
Provided, That the thirty-day prefiling requirement is not required. If’ the

project sponsor is a public service district, then the project will be exempted
from the approval requirements of section twenty-five, article thirteen-a, chap
ter sixteen of this code.

.. .

S

(c) Projects that are -not emergency projects are subject to the requirements
of section eleven, article two, chapter twenty-four of this code to the extent they
would be otherwise. “ .

.

-

.

,‘
-..“

• (d) The North Fork Hughes River watershed project, -~roposed to enhance

economic growth and development through tourism ‘as provided in .subsection

(1), section two of this ‘ariicle and to include a water facility project as defined.
in subsection (n), section two of this article, is hereby specifically 5exempted
from any requirement imposed by this article, exCept -that the provisions of

subsection (a) of this section are specifically made applicable to the project.
255
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The pio ect is hereby s~ecifically authorized and the public land corporation
shall ha e and may exercise the power, of eminent ~dcimain and all authority
otherwi ~prescrib€d,by law toacquire,necé~saty land ~ ~ights.of-,way, to

include pproximately four hundred seventy-eight acres, in,connection with the

project Funding for the project shall be provided by the federal government
from th Appalachian regio~na1 commission through the Unite’d States soil

conserv tion service Upoh ~o~pletion of the project the property acquired
shall be ransferred to the state bark system The commissioner of the division

of touris and parks or the successor tO the commissioner’s powers and duties

is direct d to expand the bouñda’tieS of North Bind state park tO include the

project rea and to operate the expanded park property includ~ing improved
recreati al facilities from funds appropriated fof that purpose

Acts 1994 1st Ex.,Se~s., c.6; kcts1998,c. 180 eff. 90 days after March 14, 1998.

§ 31—! A—9. Infrastructure fund; deposits in fund; disbursements to pro-
-

vidé löan~, ld~n guarai~téës, grants and other assistance;

loans, loan guarantees, grants and other assistance shall be

subject to assistance agreements

(a) Th water development authority shall create and establish a special
revolvin fund of moneys made available by appropriation grant contribution

or loan be known as the West Virgi~na Infrastructure Fund’ This fund

shall be overned administered and accounted for by the directors officers and

manager al staff of the water development authority as a special purpose

account eparate and distinct from any other moneys funds or funds owi~ied

and man ged by the water development authority The infrastructure fund

shall con ist of sub accounts as deemed necessary by the council or the water

develop ent authority, fo’rth~ deposit of: (l)”Infr~stiuctui~e revéiiüe~ ‘(2) á’ny
apprdpri lions; grants, •gifts, contributiOns, loan -~roceéds’.;or~biher ‘reiIenues

received. y the infrastructure fund from any source, public or~ private; (3)
amounts eceived as payments on any loans made by ‘the water development
authority o pay for the cost of a project or infrastructure project; (4) insuranôe

prOceeds ayable to the water development authority or the infrastructure fund

in conne ion with any ‘infrastructure project or project; (5) all income earned

on mone s held in the infrastructure fund; (6) all funds deposited in àbcor

dance wi section four pf article fifteen-b; and (7) all proceeds derived from

the sale o bonds issued purs’uant to article fifteen-b of this chapter.’.

Any m ney collected pursuant to this section shall be paid into the West

Virginia frastructure fund ‘by the state agent or entity charged with’ the

collection .of the same, ëredited to the infrastructure fund, and uged ohly for

purposes et forth in this article or article fifteen-b. ‘~:
.,

‘

Amount in the infçastructurè fund shall be segregated and administered by
the water development authority separate and aRart froth its other assets and

programs. Amounts in ‘the. infrastructure fund thay not be. transferred to aiiy
other fun or aècount or used; other than indirectly, fOr, the purposes of any

other pro ram ‘of’ the water development authority, except that tie watei~

devèlopm nt authority may use funds in the infrastructure fund to reimburse
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itself for any administrative costs incurred by it and approved by~the council in

connection with any loan, loan guarantee, grant, or Other funding assistance

made by the water development authority pur~ua~it to this, artiçl

(b) Notwithstanding ‘any provision of this dodè~ to the contrary, amounts in

the infrastructure fund shall be deposited by. the water development authority
in one or more banking institutions Provided That any moneys k50 deposited
shall be~ deposited in ~ banking institution lqcated in this state.4 The’banking
institution shall be selected by the water development authority by competitive
bid. Pending the di~biirs~epient of any mol:ley frpm ~t~ié ir~fra.s~iucture fund as

authorize4 under this sedtion, the water development aütho~ity shall invest and

reinvest~ the moneys subject to the lirnitatjQns ~ ~forth.~ ~rt~c!e eigh1teen,
chapter thirty-one of this code.

,

~.
‘

(c) To further accomplish the pjirposes and intent of this article and article

fifteen-b of this chapter, the water development authority may pledge infra

structure revenues and from time to time establish one or more restricted

accounts within the infrastructure fund for the purpose of providing funds to,

guarantee loans for infrastructure projects or projects: Provided, That for any

fiscal year the water development authority may not deposit into the restricted

accounts~ more than twenty percent of the aggregate amount of infrastructure

revenues deposited into the infrastructure fund during the fiscal year. No loan

guarantee shall be made pursuant tothis article unless recourse under the loan

guarantee is limited solely to. amounts in the restricted account or accounts.

No person. shall have any recourse to any restricted accounts established

pursuant to this subsection other than those persons to whom the loan güaran-
tee or guarantees have been made.

.

.. .

(d) Each loan, loan ~uaI~antee; grant or other assistance made orprovided by
the water development authority shall be evidenced by a 1o~h, loan ~üárantee,
grant or assistance agreétheht bètwèen the water dèvelo~ment’ authorit3I and

the project sponsor to which the loan, loan guarantée,~’grant or ‘ássistãnce shall ~ ~
be made or provided, which agreement shall include, without limitation and to

the extent applicable, the following provisions: “

.

.

(1) The estimated cost f the infrastructure projeët or project, the amount of

the loan, loan guarantee. or grant or the nature of the assistance; and ‘ii~i the ,:

case of a loan or loan guarantee, ‘the terms of repaymen~t and ‘the security
therefor, if any; ‘

‘
.

‘‘.
‘

‘

.:

(2) The specific’ purposes ‘for which the loan or grant proceeds shall be

éxpehdéd or the benefits t~ accrue from the loan guai~anté~ Or”other assistancé,

and the coifditións’ and procedure for disbursing lO~án or gi~âñt p’rOceeds; ~‘

(3) The duties and obligations imposed regarding the acquisition constiyc
tion, improvement or’ operation of the project or infrastructure project; and

(4) The agreement of the .governmental agency tocomply. with all applicable
federal and state laws, and all rules and regulations issued or imposed by.the
water development authority ‘or other state, federal or~ local bodies regarding ‘1
the acquisition, construction, improvement or operation of the infrastructure

project or project and granting the water development authority the right to
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appoint arec,eiver for the ‘project or infrastructure if the~j~aject~sponsdr should

default n any terms of the”àgreement;. S •, ~ ‘~

(e) A y resolution of the water development authority approvthg loan ldan

guararit e grant, or other assist~nce• ~h’all include ‘~ finding and’;dèrminátion

that the equirements of this section have been met

(f) Th interest rate on any loan to governmental quasi governmental or not

for prof t’project’spofis~rS fö~ p”rôjects’h’iade’ pursuant f& this’ ~rtièlé’ Shall ñ~t

exceed hree pércerk’ per ~nnum Due to the limited availability of funds

availabl for loans for projects, it is the public policy of this state to prioritize

funding eèds to fir~t ~neet the needs of governmental quasi gbverni~nen~al ~nd

not for rofit froj’ect’~onsôrs ‘~and to req’iiire that’ Ibans made tO ~fOi~-~i~Ofit
entities hall bear interest at the current market rates Therefofe no 1oi~’n ‘may
be mad by the coUncil ,to a fOr-profit entity at an interest ‘rate ‘~which’; is, less

thân’the current market rate at:the time Of the loan-agreement. ‘

‘~ ‘

J

(g) Th water development authority shall cause an annual audit to be made

by an i dependent certified public accountant of its b6oks, accounts and

records, with re~pëct to ‘the
. receipts,’ disbürsèrhèñt’s, ‘èdhtraCts; lèàse~, ~a~ign

ments 1 ans grants and all ‘other matters relating to the1 financial operation of

the infr ti~iicthre fund inclü’ding the~peratnig Of an~ sub account ‘within the

infrastru ture fund The person performing such audit”shall furmsh copies of

the audi report to the commissi~nèr of~inãnce “and administration whe~e they
shall be la?ed on file and made available for inspection by the general public
The pers”n performrn~ such audit shall also~furnish copies of the audit r&po~t
to the Le islature s joint committee on go~fhment and finance

Acts 1994 1st Ex Sess c 26 Acts 1995 c 130 eff March 10 1995
‘

Ac s 1990 c 2 abolished the office of commissioner of, finance and

adrn nistration and Iransferred all duties ahd pw~r.~ to th~ secretary of~
adm nistratioi~z; See.~ SA—1--2.. ‘. .‘

S

‘ ‘~“ ‘
‘ ‘j”’

‘S

§ 31—1 A—1O Recommendations by council for expei~ditures of funds by
loan, grant or for engineering assistance

(a) To further accomplish the purpose and intent of this article the wa~Ier

develop ënt authority shall use the moneys in the infrastructure fun~ create4
pursuant to section nine of this article, upon receipt of one or rnore.récommen

dations om the council pursuant to section’five of this article, Ito make loans,
with or ithout interest, loan guarantees or grants ‘and to prOvide~ other

assistanc
,
financial, technical or otherwise, ‘to finance all or part’ Of the costs Of

infrastru ture projects or projects to be undertaken by a “‘prOject spOnsor:
Provided, That any moneys disbursed from the infrastrüctüré fund in tl’~e form

of grants shall not exceed twenty percent of the~ total funds available for the

funding projects. No loan, loan guarantee, grant or other.assistance shall be

made or rovided except upon a determination by,~the èouncil that ‘thé~’loan,
loan gua antee, grant or other assistance and the manner in which it’will be

provided e necessary ‘or appropriate to accomplish the purjoses and ‘inteht Of

this artic e, based upon an application submitted to the ~counci1:’ Provided,
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however, That nd grant shall be made ~to a project spo~nsor that is not a ~: I
governmental agency or a not for profit corporation undei~ the provisions of

section 50 1(c) of the In~erna~ Revenue~pde of 1986, as amended. Applications
for loans loafi guar~antee~ grants or other ass~stance r~y be submitted by a

project spon~or for one or ~‘mo~ré ‘infrastructiifé projects~ o~npreliri~iinary applica
tion forms prepared by the council’pursuant to section four of this arti~le:’ Any
recommenda~tion of the council approving a bàn, loan iarant~e, ‘grant, or

other assistance shall include ‘a finding and determination by ‘the cOuncil ‘that

the requirements .of this section have been met. ‘The cOuncil shall base an’y
decisions’to loan money for projects to project sponsors’pürsüant to this article

solely on the need of t~e~proje~tsponsors. .‘ 9
(b) The council has tjie authority in its sole discretion~ to make grants to

project sponsors if it fiñds.tliä~ (1) The level of rat~s fdr Th’e ‘üs~r’s viotild.

otherwise be an unreasonable burden given the users likely ability to pay or

(2) the absence of a suffic~ènt ‘huthb~t of users prevènt~ funiding of the project

except thróñ~h gran~ts: Provided,: That :no project sponsorT~hall i~ec~iv’e iñfr~a

structure grant money in an amount in excess of fifty percent of the total cost of

the project Therefore the council may consider the economic or financial

conditions of the area tS be served As a condition for receipt of a grant under

this subsection the coundil may require in addition to any other conditions,
that ‘the applicant pursue other state or federal grant or loan programs Upon
a recomm~ndation by the council the water development authority shall

provide The gi”añt in ‘accoräa~ic~ with the recommendation. The ëouncil ‘~haq
develop ci~ite~ia to be c~itsidé~éd ii~i making gi~ants to ‘pr~oje”ct spon~r~’~?hich
shall require consideration of the ‘ebonomic or financial ‘conditidiis ‘of the area

to be served and the availability of other funding sources. The counëil shall

adopt proce4ural rules regarding the manner in which grants ~will be ~awarded

in conformity with this section. •The procedural rules shall ~e adopted pursu

ant to article three, chapter twenty-nine-a of this code, ‘

~‘••
‘.

(c) Notwithstanding any other provision of this article tO’ the contrary the

council shall apply a mandatory, minimum end user utility ~rate that thust be

met by the project sponsor before funding assistance may be ~awarded. The

mandatory minimum end utility rate shall be based upon a uniform statewide

percentage of the median household income in a particular, geographic area

and said rate shall not exceed six tenths of one percent: Provided, That funding’
assistance made from the ~3rocee’ds of any general obligation bonds and revènué

bonds issued after the fifteenth day of March,~.oné thousand ninety-eight, after

transfers ~required to make the ‘state match for ‘the water and ‘was’tewäter

revolving loan programs pursuant to article two; chapter ~twenty-twO-c and

article thirteen-c, chapter.sixteén of this code, shall be’ prd~ided by the ‘cciuncil

on a pro rata basis divided equally among the congressional districts of this

state as delineated in accordance with section three, article twó,’chapter ~3ne of

this code: Provided, however, That infrastructure proje~ts’ as• defined ‘in subsec

tion (1), section two ‘of this article’ shall be subject to pro rata distiibütion.

When determining median household ‘income ‘of a geographiC area of the
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be served, the coünc~i1 shall considerañy surveys of the incoi~e of the

ds that will be served by the pi~oject. ~ :‘

loan or grant funds may be made available for ~ project i~ the p~oject
ded will prbvide ~ubsidized services to certain users in the service area

..
—

..~
..

t., ~_;_. - 1’ ~ •.‘,~
)ject.. -~

.

r’’~~ ~ ‘‘

twithstanding any other provision of this article to the contrary

ng studies and requirements imposed by the council for preliminary
)flS shall not exceed those engineering studies and requirements which

ssary for the coundil to ~deterthine the e~onomic feasibility -of the

If the council determines that the engineering studies and require

the preàpplication wu1~d impose an undue-hardship on any pi~oject
the council may proi’ide funding assistance to project sponsors to

~ expenses ~f the preapp1ication~proce~s from moneys available in’ the

~turé fund for making loans: P~o’~ided,~Th~ the council tha~y only
unding assistance in~an amount equal to five-thousand dollars or fift~
)f the total preapplication cost of the project whichever amount is

If the proje~t is uitirna~ely approved for a loan by the’c’duhcil, the

~f funding assistance provided to the project sponsor for the preappli
~cess~shall be included in the ‘total ‘aiii6unt of th~ loan to be repaid by
t sponsor If the project is not ultimately approved by the council

~mount of funding assistancTe provided io the project s~oriSor will be

d a grant by the council and the total am6unt ~of the assistance shall
~n. In no event may the amount of funding assistance ~ovid~4to all

ponsors e’kceed, in the aggregate, one hundred thousand dollars

êouncil shall report to the governor, the speaker of’ the House of

“and . the president of the Senate during each regulat- and Interim

the Legislature, on its activities and decisioi~is relating to~distribiitióri

d distrib~ition of grants and loans under the criteria to be developed
:ot.his article. . .

.

.

‘~,

1~t Ex. Sess.~c. 26; Acts 1995, c. 1~0,eff. March 1O’, 1995; Acts 1998,’~. 1~O,
;‘áft~rMarcW14, 1998. .

.

,

A—i 1 Reservation of funds for projects and infrastructure proj~cts

~rcent of. the funds deposited in the West Virginia infrastxucture”fund

~dicated for, the purpose of providing funding for the cost of projects
in subsection (11), section two of this article. Twenty percent of-the
Dsitëd in~ the West Virginia infrastructure fund shall be -dedicated for

;e of providing funding for costs of infrastructure projects as defined

ion (1), sectiOn two of this article. Project sponsors of infrastructure

hail follow the application’ pi’~ocess as established by this article:

That notwithstanding any pro’~isidn of this’ article to the contrary, all

is for any infrastructure project -shall be submitted to the council for
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community and economic development, or its success~or, for review, recomnieñ

dation and approval regarding infrastructure project funding.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—15A—12 Additional powers of water development authority

To accomplish the purpo~e and intent of this article, the water dev~1oprnent
authority is hereby empowered in addition to all other powers granted to it

under this code upon approval of the council to (1) ent~r into agi~eements o~r
other transactions with any federal or state agency in connection with any
infrastructure project or project (2) receive or administer on behalf of any
federal or state agency grants subsidies or other payments to be applied to the

costs of any infrastructure project or project financed in whole or in part or

otherwise assisted by the water development authority, including, but not

limited to payments to be applied to operating costs and debt service or

obligations of any project sponsor; (3) receive and accept aid or contributions

from any source of thoney, propeI~ty, labor or other things of value, to be held,
used and applied only for the purposes for which such grants and contributions

are made; (4) establish and amend the criteria and qualifications for making
loans, loan guarantees or grants, or providing any other assistance, for any

infrastructure project or projec~, and the terms of any loans, loan guarantee,
grant or assistance agreement for any project; and (5) do all things which are

necess~ry to further the purp~sesk and intent of this article

Acts 1994,1st Ex. Sess., c. 26~ -~
--

-

§ 31—1 5A—13. Prohibition on funds inuring to the benefit of or being
distributable to water development board; transactions

between the water development board and officers having
certain interests in such transactions

No part of the infrastructure fund Or the West Virginia infrastructure revenue

debt service fund shall inure to the benefit of or be distributable to the water

development board directors or officers of the development authority
except that the water ~development authority is authorized and empowered to

pay reasonable compensation, other than to members of the water development
board including the chairman vice chairman secretary treasurer for services

rendered and to make loans and exercise its other powers a8. previously
specified in furtherance of its corporate purpose Provided That no loans shall

be made, and no property shall be purchased or leased from, or sold, leased or

otherwise disposed of, to any water development board member or-officer of

the water development authority. ç
-.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff.-90 days after March 14,1998.

§ 31—15A—14. -Termination or dissolution ~ -- -

Upon the termination or dissolution of the water development authority, all

rights and properties of the water developnhent authority with respect to the
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ss., c~26. .

‘rojects not tobe considered public improve~ent~, competi
tive bid requirements

infrastructur~ project ac~uired constructed, ~aintain~d or

or in part, by the w tcr ~e’~elopment ‘authdrity~há1l be

public improvement within the meaning of the provisions

Lapter twenty one of this code as a result of the financing

its subdivisions shall except as provided in subsection (c) of

~ompetttive bids and require the payme~t of prevailing wage
n article five-a, ~chapter~ twenty-one of this codç for every

ictt,~re. project u~ri. ~p~rsqant to thi~artic,1e exc~’edipg
d dollars in total cost

hcitation of the bids the construction contract shall be

rest qualified responsible ~bidder,~ who shall ‘furnish ‘~a
.

sufi

md payment bond: Provided, That the s’tâte ~ñd i~ts ‘subdivi
bids ‘and solicit new bids on the project.~, :‘~i~ ~ .

‘~‘~

performed on construction or repair projects not ex’~e~dmg
housand dollars by regular full-tithe ‘enipl6yee~’ of,thë~tàL~
Provided, That no more than fifty thbus~ñd dollars Thai! be

~dividual project in a single locatidn in a twelve-rnohth

nt~ ‘ènrollèd ‘in “~ átiô~l educational schools from being
iction or repair projects when such use is a part of the

ogram; . ‘~‘~ ‘~ ‘~
~.

ency repairs to building components ~d systems
-

Provid

~“ethergency repairs” ‘theans ire~âirs”~that;.s if:’nät.thade

riously’ ‘impair tile use. Of the; building components ;~at~d

ngèr; ‘tho~e persons using the bi~ilding components ‘and

i..
.. .

;. ‘. .~.
. ~

.~a~’~ihe~ the~ dr a subdhisioñ of the ‘~á~è ~hies

volunteers; or, a volunteer group, by which t~iç ~g9vern-
“~ri’de’côn~tñiction ~or’ rej~air materials, architectu~l engi
r ~any other jrofessional services and the volunteers will

labor with&it~harg~ tO, or liability upon, the ~ó~èi~nmë~
That the total .cost of the ~onstruction or ep~~i~j~&s
thousand dollars;~

,

‘i~Q’~’~ ;t~i

of subsection (b) of this Section do not apply to, privately
ifrastructure projects constructed on “lànd~ not ‘ownea by
sion of the state. ‘

‘

.

, .

c. 26; Acts 2001, c. 45, eff. 90 days after April 14, 2001.

CORPORATIONS

shall pass to and be vesteçl ~in the state, subject to the rights
ther creditors. .~

S

L”
‘

§ 31—15A—14

infrastructure ‘func

of jienholders and

Acts 1994, 1st Ex. Sc

§ 31—15A—15.

‘(a) No ‘project ô
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of article
,

five-a, c

(b) The state and

this ~ection,~ solicit

rates as prôvided~
project .9r 4nf~ast
twenty-five ,thousan

Following the S(

awarded to ~the 1o~

cient performance.
sions may reject all

(c) This section dpes not:

(1) Apply to work~
a total cost of fifty 1

or its subdivisions:

expended on an ii

p~riOd; ‘

‘(2) ‘Prevent’ snIde

‘used in ‘the constri

sthdents’ trainirug pi

• ‘(3) Apply~ to emen

ed, That the’

immediately, will :‘s

‘systems or cau~se d~

systems; or -.

(4) Apply to” a’nIy ~

to an agreement wi

mental b”dy twill pr

neering, technical ‘c

provide the ~néè~ss ar~

tal body: Provided,
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(d) The provisions
owned projects or i

the state or a subdiv~

-Acts 1994, 1st Ex. Sess
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Historical and Statutory’ Notes

Acts 2001, c. 45 rewrote this section which as de.~ts ~nrolle4 in vocational educational schools
enacted provided:, from being utilized in the construction or~epair

‘~(a) No projèct of infrastructure project ac- ‘projects when such Ose is a part Of the studdnts’

quired constructed maintained or financed in training program Nothing in this subsection

whole or in part by the water development applies to emergency repairs to building compo
authority shall be considered to be ~ public nents and systems Provided however That th’e
imj~roveh’iëflt” within the meaiiin~ ‘of the provi- term “emergency rép’airs”thean’s ~epairs ihãtif
sions of article five,a, chapter twenty-one of this, not made imrnédiately’will seHously impair the
code, as a result of such financing. use of the building components and systems or

‘(b) The state and its subdivisions’shall, ex- cause danger to those persons using the build

ceptas provided in this subsection, solicit corn- ing components and~ sy~tcms. ‘This~iibsection

petitive bids and require the payment of prevail shall not apply to any situation where the state

ing wage rates as provided in article five-a,
or a subdivision thereof comes to an agreement

chapter twenty~one of this code fqr e~e~y prO- with volunteers, or a volunteer group, whereby
ject ‘or infrastructure project funded pursuant to

the governmentul body will provide bnstri~c
this article exceeding twenty-five thousand dol-

. .
.

..

tion or repair materials, architectural, engineerlars in total cost. Following the solicitation of
. . ‘

‘

,

.

ing, technical or any other professional services
the bids, the construction contract shall be

. .

awarded to the lowest qualified responsible bid-’’
and the volunteers will provide the necessary

der, who shall furnish a sufficient performance
labor without charge to, pr liability upon, the

and payment bond: Provided, That the state ~d governmental body: Provided further, That the

its subdivisions may reject all bids and solicit total cost of the constructi~on or repair projects

new bids on the project Nothing in this subsec does not exceed twenty five thousand dollars

tion appli~s to work performed on~ constriction “(c) The provisions of subsection (b) bf this.

or repair projects nOt exceeding a total cost of, section shall not apply ‘to prWately owned pro-

twenty five thousand dollars by regular full time jects or infrastructure projects constructed on

employees of the state or its subdivisions nor lands not owned by the state or a subdivision of

‘shall anything in this sübsectiôn ,~ prevent stu- the state.” ‘. ‘

,

.

‘I .~‘,‘. .

,

‘‘~,,~‘~‘: •~

§ 31—1 5A—1 6 Dedication of severance tax proceeds N

(a) There shall be dedicated an annual amount from the coll~cfions ~f tl~e ta~x
collected pursuant to article thirteen a chapter eleven of this code for the

construction, extelision, expan~ion, rehabilitation, repair and Improvement of

water supply and sewage trea’tment systems and for the acquisition prepara

tion, construction and improver~ient of sites for economic development in this

state as provided in this article
I

(b) Notwithstanding any other provision of this code to the contrary beg’in
ning on the first day of July one thousand nine hundred ninety five the first

sixteen million’ dollars of the tax collected pursuant to article thirteen a

chapter eleven of this code shall be deposited to the credit of the West Virginia
infrastructure general obligation debt service fund created j~ursuant to section

three article fifteen b of this chapter Provided That beginning on the first da~
of July one thousand nine hundred ninety eight the first twenty fdur milli~ii

dollars of the tax annually collected pursuant to article thirteen a of this code

shall be deposit’eä to the credit of the West Virginia infra~tructui-e general
obligation debt service fund created pursuant to section three article fifteenb

of this chapter.
‘

‘~

‘

1

(c) Notwithstanding any provision of subsection (b) of this~ section’ to the

contrary: (1) none of the cOllections from the tax imposed pursüant’tO section

six, article thirteen-a, chapter ‘eleven of this code shall be so dedicated or

deposited; and (2) the portion of the tax imposed by article thirteen-a, chapter
‘eleven and dedicated for purposes of medicaid and the division of forestry
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pursua t to section twenty-a of said ~thid1ë thirteêh-â shall remain dedicated for

the pu osessefforth in said section twenty-a. :

I .‘ ‘S.’’ j.I 0
-

(d) n or before the first day of May of ~acl~ year, cQljlmencing ~he first ,day
of May one thousand nine hundred ninety five the council by1 resolution ~~hall
c~rtify o the treasurer and the water development authority the p1rincipal find
interest coverage ratio, ~nd amount for the following fiscal year on any infra

structu e general obligation bonds issued pursuant to the provisi1ons of arti~le

fifteen of this chapter r

Acts 199 ,1stEx.-Sess.~,-c. 26;’ Acts1995; c. 130, eff.’March.1O,1995; Acts 1998, c.~18O,
eff 90d ysafterMarch14 1998

§ 31— 5A—1 7 Water development authority empowered to issue infra

structure revenue bonds and refunding bonds, creation of

‘infrastniétüre ‘revenue debt ‘service fund; funding (if in
frastructure revenue debt service fund, requirements and

manner of such issui~nce

(a) T accomplish the ~purpose and intent of this article the water develop
ment a thority is hereby empowered at the writi~en requ~est of the c~unci1 to

issue fr m time to time infrastructure revenue bonds of the state, in such

princip I amounts as the c~unci1 deems ‘necessary to make loans and loai~i

guarant es and other forms of financial assistance to project spoi~isors for one

or mor projects or infrastructure projects: Provided, That the ter äe~éiop
• ment a thority may n9t issue a~y such bonds, other~’ than refunding bond~,
unless e council by resolution determines that the aggregate cost of the

projects or infrastructure ~projects expected to be construc~ed during any

annual eriod exceeds (1) the projected annual infrastructure revenues for the

same pe iod and ~2) the principal and interest payments not otherwise ~ledge~l
to the i frastructure revenue debt service fund that ~re due the water devel~p
ment au hority on all outstanding loans previously m~de by the water develop
ment au hority pursuant to the provisions of thu artiçle~ ‘

I
I

(b) T e proceeds of infrastructure revenue bonds shall be used solely for the

purpose of ~making loán~ ~nd lpan guarantees and oth~r forms of financial

assistan e to sponsors of one or more projects or infrastructure projects, and

shall be deposited in one or more special accounts with the trustee ~inder the

trust ag eement securing such bonds and disbursed from time to time for

projects or infrastructure projects in accordance with this article Provided

That not ithstanding any provision of this code to the contrary twenty percent
of the fu ds deposited in the special account shall be d~dicated for the purpose
of provi ing funding for costs of infrastructure projects as defined in ~ubsection
(1), secti n two, of this article.

-.
‘~ 1

(c) Th water development authority -may not authorize the disbursement of

-any proc eds of infrastructure revenue bonds unless it has received docüme~r~ta
tion fro the council pursuant to the provisions of section ten of thi~ -tide.

(d) Th re is hereby created in the water development authority a special fund

which s all be designated and known as the “West Virginfa Infrastructure
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Revenue Debt Service Fund,” into which shall ~bé transferr~d ‘sOlely from ..the

loan repâymeñts deposited in tjie infrastructure fund .the athoüñts certified by
the director of the water ‘development authority, as necessary to pay the

principal, premium, ~if any, and interest on ,iñfrastructuré revenue bonds and

any reserye requirei~ent~, subject to the terms of any, ‘&greement with ~he
holders of:the infrastructure revenue bonds. All athou~ts deposited i the Wept
Virginia infrastructur~ r~venue debt service fund shall be pledged to the

repayment’9f tl~e principal, interest ,a~nd redemption premium, if any, on ‘any
infrastructure reyenue bonds authorized by this artidle: ~rovjded, That

amounts on deposit in the fund may be used to establish or maintain reserves

created for the purposes of securing such infrastructure reyenue bonds., The

pledge shall be valid and binding from the time the pledge is hiade, ‘and the

West Virginia infrastructure revenue debt service fund so pledged shall immedi

ately be subject to the.lien of the pledge without any physical deliv,ery,theréof.or
further act, and the ‘lien of any. such pledge shall be valid and binding as against
all parties having claims .of any kind in tort, contract or otherwise against the

water development4 authority irre~spective of whether the’ parties have notice

thereof.
-

‘

(e) Except as ‘may otherwise be expressly provided in this article or by
resolution of the water development authority, every issue of infrastructure

revenue bonds shall be special obligations of the water development authority
payable solely from amounts in the West Virginia infrastructure revenue debt

service fund, and the reserves created for this purpose by the water develop
ment authority, without preference or priority among the bonds regardless bf

when ‘issued, subject dnly ‘to any agreements with the holders of any bonds to

the contrary. All sñchbonds are hereby declared to be negotiable instruments~

(0 Infrastrüctüre i”èvenuë ,bonds ‘shall be authorized by resolution ~of ‘the

water development’ authority. These ‘bonds shall bear such dates and shall

mature at such times,’ in cape ,of any note or renewal thereof not exceeding five

years from the date pf ~ssüë of the priginal note, and in the case of an~i bond ñ’ot

exceeding fifty years from the date of issue as the resolution may provide
Infrastructure revenue bonds shall bear interest at a rate or rates, including
variable rates, shall b~ ‘taxable dr tax-exempt, shall be in the denominations;
shall be in’ registered form, shall carry the registration privileges, shall be

payable ‘in the niedium and ‘place of payment, and shall ke ‘subject to the terms

of redemption as the water development authority may authorize.’ Infrastruc..

ture revenue bonds may be sold by the water development authority at ‘public
or private sale at the price the water development .‘authority’determiñes in

consultation with the council. Infrastructure revenue bonds shall be executed

by the chairman and the vice chairman of The water development authority,
either or both of whom may use a facsimile signature. The official seal’of the

water development authority or a facsimile thereof shall ‘be affixed thereto or

printed thereon and attested by manual or facsimile signature by the secretary-
treasurer of the water development authority. If any officer whose signature,
or a facsimile of whose signature appears on any.infrãstructure revenue bond

ceases to be such officer before delivery of such bond, such sigñáture or
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facsirnil is nevertheless suffi~ieñt for all purposes to the same e~xtehta~ if h~cfr
she ha remained in office until such delivery ‘and if the seal of the water

develop ent authority has been changed after a facsimile has been imprinted
on suc bond the facsimile will continue ~to be sufficient for all purposes

(g) A y resolution authorizing any infrastructure revenue bonds may contain

provisio s subject to ~-any~agree~’nent) with bondholders or n~teho1Flers which

may ~the exist,’ which àgreenients shall be part of the contract with the hôldèr

thereof, ith re~peëttq the~pkd~e’of or- othë~ use and disposition of amounts in

the infr structure re~ènue ddbt ~ervicë fund; the setting aside of r~é~vefunds~
the disp sitiori of any~ssets p~ the .water:’development authorit~i;- liinitationson

the pur ose tO :which ~the proc~eds:of’ sale of bônds may .be applied; .the

authoriz tion of notes issued in anticipation of the issuance of bonds, an

agreem~ t of the,ivater~deveIopnient authority .to do all .things n~cessary for the

authoriz tion, Lssuance and ~sale. .of such bonds in. such amounts •às. may. be

neáessa for the tImely retirement of such’nbtes; ~limitatidns on the issuance of

addition j bonds; the terms ~uppn .wh,ich additional bonds may be issu~ed and

secured; ‘the refunding of .outstanding bor~ds and the renewal qf out~tanding
notes;

-

e procedures, if any, by ~‘hich the terms of any contraét with

bondhol ers or noteholders may’ be amended -or abrogated; :the :amount ~of
~. I. I., .. - ~‘. I.’ L’ ..

I
.

bonds th holders of which must consent thereto and the manner in which such

consent ay be given and any other matter which in a’ny 1wa~ ~ff~cts the

~ècm~ity or or protection of the bonds.’
‘

.

-.
-

-

-.

.

•‘

(h) In the event: that the sum of all reserves pledged to the .p~yrne~f.óf~ihe
bonds i less than the minimum reserve requirements established in any

resolutio
-

or resolutions authorizing the issuance of the bonds, the chairman or

~he dire or of the water development authority shall certify, o~i c~ befq~ the
first day of December of each .year, the amount of such deficiency to .the

governor of the state for inclusion if the governor shall so elect of th~ ~i1ho~int
of such eficiehcy in the budget to be submitted to tl!ie next session of the

Legislatu e for appropriation to the water d~velopment authority to be pledgid
for paym r~t of such bonds Provided That the Legis1atur~ shall not be required
to make ny appropriations so requested and the amóunt of such deficiendie~
~hall not on~titute a debt or liability of the state

-

(i) Nei her the officers 9r board members of the water development authori

y, nor a y person exçcuting The ip.frastructure révenuè bonds, shill be liable

personall on the bonds or be subject to any pers~,na~ liability or accounta1~ility
by reaso of the issuance t~hereof
Acts 1998,c. 18O,eff.9O.day~afterM~rch 14, 1998.. ~.

-

§ 31—1 A—1 8~ Trustee for hol4e,rs of infrastructure revenue bon4st con

tents of trust agreement .

•--

.

(a) An infrastructure revenue bdnds issued by the water development au

thority u der this ai-ticle shall be secured by a trust agreement bet~vèeñ the

water de lopment authority and a ~corporate trustee, which trustee may be any

trust co any or ban1~cin’g ~institution having the powers of a tr(ist company
within thi state.

‘

-
.

- -

-~
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(b) Any trust agreement may pledge or assign the infrastructuI~é’ revenue debt

service fund. Any trust agreement or any resolution pro~idirig for the issuance

of such boiids rriay ~contain such .prdvisions for pr6tectii~ and enforcing the

rights and remedies of the bondholders or noteholders. as are reasonable and

proper and not in violation of law, including the provisions. áoñtainedin section

seventeen of this article and covenants setting forth the duties of the water

development authority in respect to the payment of the principal of and

interest charges and fees on loans made to or bond purchases from govern

mental agencies from the proceeds, of the bonds, and the custody, safeguarding
and application of all moneys Any banking institution or trust company

incorporated under the laws of this state which may act as depository of the

proceeds of bonds or of the ihfi~structure debt service fund shall fuFnisli such

indemnifying bonds or pledge sec~rities as are required by the water develop.
ment authority. The trust agreement may set forth the rights and reniedies of

the bondholders and noteholders and of the trustee and may restrict individual

rights of action by bondholders and noteholders as customarily provided in

trust agreements or trust indentur~s securing similar bonds and notes. The

trust agreement may contain such other provisions as the water development
authority deems reasonable and proper for the security of the bondholders or

noteholders. All expenses incurred in carrying out the provisions of any such

trust agreement may be treated •as part of the cost of the
.

construction,

renovation, repair, ~irnprovement or acquisition of a projector infrastructure

project. - -

Acts 1998, c. 180, eff. 90 days after March 14, 1998. -

.

.- - .-

•

§ 31—1 5A—1 9. Legal remedies Of infrastructure revenue bbndhOldèrs or

noteholders ‘thid trustees
.

Any holder of infrastructure re~ehiiC bonds issued pursuant to this article and
the trustee under any trust agreeni~ñt, except to the extent the rigl~ts given by
this article may be restricted by the applicable resolution or trust agreement

may by civil action mandamus or other proceedings protect and enforce any

rights granted under the laws of this state or granted under this article by the

trust agreement or by the resolution in the issuance of the bonds and may

enforce ahd compel the perfol-mance of all duties required by this
.

article,

pursuant to the trust agreement or resolution, to be performed by the water

development authority or any office’r thereof. .

Acts 1998, c. 180, eff. 90 days after March 14, 1998.
.

§ 31—1 5A—20. Infrastructure revenue bonds lawful investments

All infrastructure revenue bonds issued pursuant to tl~iis article shall ~ lawful

investments for banking institutions societies for savings building and loan

associations, savings and loan associations, deposit guarantee associations,

trust companies, and insurance cthnpanies, including, dQm~stic for ,life and

domestic not for life insurance companies. .‘
.

.

Acts 1998, c. 180, eff. 90 days after March 14, 1998
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§ 31—15A—23. Infrastructure revenue bonds not debt of state, county, mu

nicipality or any political subdivision

§31—15A--21 ..:‘ ‘i’. .1 CORPORATIONS

§~31-15A-~2i.

(a) The water

holders, or bondh

av~.ilable therefor

water developme

(b) If the infra

purchase shall no

interest to the nex

bonds are not the

redemption price’
bonds become ‘sul

purchase or rèderi

Acts 1998, c. 180, ef

§ 31—15A-22.

Any infrastriicti

article and at any

refunded by the~

revenue bonds in

bonds to be’ refui

additional funds !~

of this article, anc

in connection th

structure revenu

thereafter mature

bonds so to be

surrender their in

the date on whici

to, the date on v

refundir~g revenui

‘the’ West Virginia
to the ‘provisions
secured in accord

this ai~ticlé~’

Acts 1998, c. 180, el

Purchase and cancellation of infrastructure revenue bonds

evelopment authorit)7 subject to such agreements with note

lders as ‘iTiay then exist,”shall have the power, fron~ ary funds

to purchase or redeem infrastructure revenue bonds of the

Lt authority. “~
‘

‘

‘

,

tructure revenue bonds are then redeemable the price of the

t exceed the redemption price then applicable plus accrued

interest payment date thereon If the infrastructure revenue

n redeemable, ~the ‘price of the purchase shall not, exceed the

applicable on’ the fixst date after the puichase upon which the

ject to redemption plus accrued interest to such date Upon

ption the bonds shall be canceled

90 days after March 14, 1998. ‘.

‘

‘
“

‘

Refunding revenue bonds
,

ire r~venue bonds issued ~ürsuai-it’ tO The p~bvisions’ ‘of thi~

time outstanding may at an~’ time àñd from ‘timé’tô tithe be

iater developm~nt authoI’~it~ by the i~üàiice ‘of its’~ refunding
an amount it deems neCessary to rCfuhd the ‘prinCipal ‘of the

ided, together with any unpaid inferest thereOn, ‘to provide
r the ~~ater dev’elopme’nt’ auihOHty.to aCcomplish the rp’osé
to pay any premiums and commissions necessary to b’è paid
rewith. Any refunding ‘thay be effected whether the ‘infra~~
bonds to be refunded shall have then matured, or shall

Provided, That the~ holders of’ any infrastfifcturC re~éhi.ie

refunded shall not be cOmpelled without th~eir consent to

frastructure revenue bonds for payment or exchahge ,prior to

they are payable or, if they are called for redérhptibn, prior
thich they are by their terms subjeCt to redemption. ‘Any
bonds issued pursuant to this article shall be pa~’able frOm

infrastructure revenue debt service fund, and shall be subjeCt
contained in section seventeen of this article, a’nd shall be

Lnce with the provisions ‘of sections seventeen and eighteen Of

Infrastructure r

shall not constitu~

this state or of ai

this state. The h

levied by the Legi

any other po1itic~
thereof or intere

wenue bonds issued pursuant to the provisio~n’s of this 5articI~
a debt or a pledge of the faith and credit or taxing power of

y county municipality or any other political Csubdivislon of

olc1er~s or owners thereof shall have’ no right~ to have t~txès

;lature or the taxing authority of any county, muniCipality or

1 subdivision of this state for the payment of the principal
;t thereon. The bonds shall ~be payable solely from the
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revenues arid funds ~1edged for their payment as authorized by this article. All

such bonds shall contain on the face thereàf a statement to the effect that the

bonds as to both principal and interest are not debts of the state or any

county, municipality or political sübdivisioñ thereof, but are payable solely
from revenues and funds pledged fOr their payment.

Acts 1998 c 180 eff 90 days after March 14 1998

§ 31—15A—24. Infrastructure revenue bonds exempt from taxation

The exercise of the powers granted to the water development authority by
this article will be in all respects for the benefit of the people of the state for

the improvement of their health safety convenience and welfarç and for the

enhancement of their residential, agricultural, recreational, economic, commer

cial and industrial opportunities and is for a public purpose As the construc

tion acquisition repair or renovation of projects or infrastructure projects will

constitute the performance of essential governmental fuñ~t~ons, the water

development authority shall not be required to pay any taxes or assessments

upon any project or upon any property acquired or used by the water develop
ment authority or upon the income therefrom. The infrastructure reve~nue

bonds and all interest and income thereon shall be exempt from all taxation by
this state, or any county, municipality, political subdivision ~oi~ ‘agen~5’y thereOf,

except estate taxes.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

-n;, C~.
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issued bonds author-
-

er education which -will, receive, funds from the

r the requirements of proceeds,of bonds issued pursuant to this~section.

ed, including Coverage Once Certified, the list may not thereafter be al

ed in connection with tered or amended other than by legislativ~ enact

t to this sçction, any men~.
- -

- --

ucation, Arts, Sciences “(c) The authority shall expend the balance of

Fund may be used for the
-

bond pi~oceeds for certified .prp5ects at state

the outstanding bonds parks, the capitol complex, other state facilities or

‘ch, by their terms, are tOurisin,sites.-The secretary -of t~e department of

e purchase- of the out- administration, the director of ,the division of natu

ket price, but not to ral resourc~s, the director .of-liKe West Virginia
which redeemable, and development -pffice anda representative of

-

the

hased shall be immedi capitol buildmg commission other than the secre

again be issued. thry of the departi~ieiit of ádiñm~ation,’~vho”shall
-

- be selected by the capitol building commission
expend sixty percent of

shall submit a proposed list of projects which will
issuance costs, reserve re~eive fuiids fro~ the’ b~n j~oceé’ds to the C~ov

~or certified apita
-

Crnor~on or. befoie January 1, -2010. Thereafter, the
t institu ions of high- Governor shall-certify to ,iihe authority on or before

Education Poli~y Corn- February 1, 2010,, a~ list of tho, capital improve
oposed list of projects ment projects Ict -.stat~ parks’, ~he Ciat~ capitol
m the bond pr9ceeds to complex, other state faciliti~ ~or tourism sites

LJan0~37 1, 2010. There- which will receive funds frdiñ the proCeeds -O’f

rtify to the authority on bonds issued pursuant to this section Once certi

0, a list of- those ‘capital ‘fled, - ~ -list ‘mà~ icbt ~thé~C~ft~r ‘be altered- or

Late mstitutions of high amended other than by legislative enactment

ARTICLE 15A. -

-

-

~,
.

-

~ST VIRGINIA INFRASTRUCTURE AND’-~

JOBS DEVELOPMENT COUNCIL

yE

aütl

I

C]

Se

nia Infrastructure -and

~1opment Council contin

ibers of council; staff of

Lies and responsibifities
mcii generally; compre

isessment.

~re fund; deposits in

;bursemCnts to provide
i’guaraiitCes, grants and

isistance; loans,
,

loan

~s, grants and Other as-

hail be subject to assis

Virginia Infrastructure and lobs Development Council con-
-

ed; members of Council; staff rof council -~
-- --

-

-

ia Infrastructure and Jobs Development Council is continued The

tal instrumentality’ Of the state. -The exercise by the council of the

his aiticle and “the carrying ‘out of its purpose - and duties shall be

be, and are determined to be,-- essential governmental functioti’s and for

(b) The council shall~ consist of thirteen members, including:

(1) The Governor orj designee;
-

-

(2) The Executive D~rector of the Housing Development Fund or his or her designee;
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~tor of the Division of Environmental Protectionor.his o1 her designee;

~tor of the EconQnnc Development Authority or his or h~r designee,

tor of the Water’ DevelOpment Authority or ‘hisor.herldêsignee;

tor of the Division of Health or his or her designee

man of the Public. Service Commission or his or her designee; and

ers representmg the general public Pn~vzded That there shall be at least

iresenting the general public from each congressional district No more than

epresenthig the ‘genèrál public may be a iesident of the same county.

~nor shall appoint the public members of the Council whp shall serve three

~érms.,
~‘ ~•‘

:‘

iissioner of the Division of Highways the Executive Director of the state rail

nembers of the West Virginia Senatè, two members ~f the West ~irgmia
ates the Chancellor of the Higher Educa~on Policy commission and the

ie West Virginia Council for Con~rnumty and Technical College Education

ry members of the council The advisory members shall be ex officio,
ers of the ~Joundil. ~... .. , ..

nor shall appoint the legislative members of the council Provided, That no

of the legislative members may be of the same pohtical party

ior, shal ~a~piioin~t .th~ ~e~ae~ntatives of the governing boards from a li~t df

nitted by each.governing board. ~‘

•nor or designee shall sei~e as chairman aid the council shall annually
iairpersón ahd shall. appoint a secret~ary, who need not be a member of the

shall keep records of its proceedings. Seven members df~the Council ~hall

rum and the affirmative vote of at least the majority of those members

necessary for any actipn taken by vote of the Council A vacancy in ~the

ne council does not impan~ the rights of a quorum by such vote to exercise all

norm all the duties of the council.
‘

...
.

:

of the council who serves by \rirtue of his or her office~ not receive

reimbursement of expenses for serving as a methber The~pubhc members

for actual expenses incurred an the service of t~e council an a manner

uidellnes of the travel managerneht office of the D~pai~tmeñC.pf kdmiriistra~

Development Authority shall provide office space for the cOuncil and each

ncy represented on the council shall provide, staff support for the council in

mined appropriate by’thec’Ouncil.” .~ ‘~‘~ :‘
shall mvité~ to eadh meeting one or more representatives of the United

it of Agrigulture, Rural Economic ~Community ..Development,. ,the;United

Development Agency~ and the United StAtes Army Corps of Engineers ~or
?reto. :The council shall, invite other appropriate pax~ties ‘as is necessary to

~oses of this article

ess c 26 Acts 1995 c 130 eff March 10, 1~995 Acts 2005 1st Ex Sei~s c 3 ~ff
~009, c. 221, eff. April 10, 2009. ‘

.

Historical and Statutory; Notes

Sees., c. 3, rewrote (b); in (C), as chairman and the council shall annually, appoint
Lrernor or designee shall serve

‘

.‘
‘
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substituted “The gc

meets at least ‘monthly to review projects arid infr~structure ‘projects
ig assistance and otherwise to ~conduct its business and ‘m’ay meet more

ssary Notwithstanding any other provision of this article to the contrá~y,
velopment Authority is not subject ,to council review with regard to ~ny
sant to the authority established in article fifteen, chapter thirty one of this

nor’s civil contingent fund is not subject to council review with~ regard to

;tructure projects funded through the Governor’s Civil Contingent. Fund.
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a vice chairperson” fo

elect one of its mem

(d); and made nonsul

the section. Prior t

“(b) The council si

bers, including the ex

ing development fund

director of the divisio

or his or her designee,
development ai~thoHt

director of the water

or her designee, the e~

develo’pi’néM office’ o~
director of the divisic

designee, the chairina:
mission or this or her

representin~ ~tbe gene
there shall be at leas

the ger~éi~a1 public fror

PrOvided,~how&ver, Th

term of office of the

representatives of,the
one ñ~ethber’ represen
be a resident of the

shall, appoint the. put
who shall serve three-

commissioner of the di

utive director of the at

bers of the West Virg
the West Virginia Hoc

sentative of the boar

college syst~em and on

d~f trithte’es of the univ

sèrv~ as advisory me

governor shall appoini
the council: Provided

three of-the~ legislath
same ‘j~olitical ~par~y.
the representatives of

list of thr’Oe names si

board. The advisory
nonvoting members of

“(d) No member of

vir~ue of his,pr her offi

sation or refrnbursemei

a member. The memi

resent ‘the ~énOral pul
ment for ~actu~l èxjé’ns
the council.”.

Acts 2009, c.

formerly read:

‘(a) The West Virg
development council

council is ‘a go~iei~nthE
state. .

The exercise b

conferred by this artici

purpose and duties sh~

be, and are hereby
governmental function

“(b) The council sh

bers, including the gov
utive director of the h

his or her designee, tt

environmental protect
the director of the ecor

“The council shall annually
)ers as chairman”; rewrote

st~anUve changes throughout
revision, (b) and (d) read:

all ‘consist of eleven mem

cutive director of the hous

or his or her designee, the

of environmental protection
the dirOct,or,of the economic

~dr his or her’ designhe, ‘the

evelopment authority or his

ecutive director of the state

his dr her designee, the’

n of health or his or her

i of the public service com

lesignee, a~’id four memb,ers
ral public: Provided, That

onO member representing
each congressional district:

at after the expiration of the

nembers first appointed as

~enera1 public, no more than

ijig the g~eneral public may

ame coOnty. The goveriidr
Ic ,jr~embers of the council

year staggered terms. The

~ision of highways, the exec

ate rail authority, two mem

ala Senate, two members of

se of Delegates,’ one repre
I ~pf directors of the state

‘representative of the board

arsity of West Virgmia shall

ribers of the council. The

the legislative members of

lirther, That no more than

members may be of the

The governor ,shall appoint
he governing boards from a

bmitted by each governing
riembers shall be ex officio,
he council.”

the council who serves by
eshall receive any compen
it’ of expenses for serving as

era of the council who rep
lic shall receive reimburse-

as inCurred in the service of

II consist of eleven mem

rnor or designee, the exec

using development fund or

director if the division of

n or his or her designee,
)mc development authority

vi,

m

prc
det

or. ii

§ ~.

acqu
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and ~

assesa

sewag
exter

incluci

prevei
finan

counci

compi

perioc

(c)’
throu~
Janua

Sen

Acts

fonnerl~

wr

has ~

appro

pdses
have the

“(1) 1
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or, his or her designee, the director of the water

development ,authority or his or her designee, the

director ‘of the division ‘of health or his or her

designee, the :chairman of the public’ service com
mission or his or her designee, and four members

representing the general public:’ Provided, That

there shall be at least one member representing
‘the general public from each congressional district:

Provided, how’Cver, ‘That after the aspiration of the

tn: of of cè Of ~thé”niOthbers firet ‘appointed ‘as

representatives of the general public, no more than

one me.mber representing the gener,al public may

be a~esident of the’ saiiie county. ‘The ~overnor
shall appoint the public memb~rs’ df the, ëouncil

,who shall serve three-year staggered ternis. The

commissioner of the divisiOn dihighways, the exec

utive director of the stat~ rail añthority, twornem
,bers of the West ~irginia Senate, two members~,of
the West’ Virginia House’of Delegates, the chàncel

br of the higher education policy commission and

the chancellor ‘of ‘the’ West ~Virginia counCil for

community and ‘technical college education serve as

advisory .,memb~rs ~of the cou~cil. The governor
shall appoint the legislative members of the coun

cil: Provided further, That no more than three of

the legislative members r~iay ‘be of the same politi
cal party. The governor shall ,appoint the repre

sentatives of the ~governing b,dar’ds from a list of

three names submitted by’ each~governing board.

The’ advisory mer~iber~s shall We ex~officio, nonvot

ing niêmb~rs’~of thO~coündil. ~

“(C)’ The ~governor or dO~igi~e, shall serve as

chairmàñ add ‘the Council sh~ajl annually appoint a

vice thairpereon and shall ap~oiñt’a sOcretai~y,’ who
need not be a member,of the,~c,ouricil and who shall

keep.records of its proc~adi~s~’ Six members ,of
the council shall constitute a quorum and the affir

mative vote of at least the majority of tho~e mem
bers’ present shall ‘be ‘n~ceC’s~ry for any action

taken by vote of the council., A vacancy in the

membership of the council does not impair the

rights of a quorum by such vote ‘to exercise all the

rights ,and perform all the duties of the, council.

“(d) A member of the council who serves by
virtue of his or her office does not receive compen
sation or reimbursémé it of e~tpen~es for serving as

a member. The public menibers’ are reimbursed

foi~ aCtual elcpensOs incurred in’~the service M the

~o~uncil in a manner consistent with guidelines of

the travel management office o~ the department of

nia infrastructure and jobs, admimstration.
,

,

‘

~,

s hereby continued. The
-

“(e) The council meets at least monthly to re

ntal ‘instrumentality’ of the’ ‘viéw”projects and inf~astrictuié”jrojects request-
the ,coundil of the powers

‘ ing funding lissistance and otherwise to conduCt ~td
a and the carrying ‘out Of its baIsines~’ind ‘may meet ‘mdre~ fr~uently if neces
libe considered and ‘held to ‘ sad? Notwithstanding any;other provision ‘of this
etermined to be, essential article to the contrary, the ecpn’omic development
and for a public purpose. authority is not subject to council revie~y with

regard to any action taken purauant to the ‘a,Othori
ty establiahed in article fifteen, chapter thirty-one
of this code. The governor’s civil contingent fund

is not subject to council review with regard to

projects or infrastructure projects funded through
the governor’s civil contingent fOnd.’

a~

221, kewrote ,this section, ‘which
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ONS CORP,O ATION~

water “(1) The water development authority shall pro- partment of agriculture, rural economic community
is, the vide office space for the council and each govern- development, the United States economic develop
)r her mental ag ncy represented on the council shall ment agency and the United States army corps of

corn- provide s support for the council in the rn~nner engineers or any successors thereto. The council

inbers ,~ determine appropriate by the council. shall invite such other appro~ri~te parties as is

That “(g) The council shá.ll invite to each.meeting one necessary~.to effectuate the purposes of this arti

~enting or more r resentatives of the United States de- cle.”

listrict:

§ 31—15 L6. Powers, duties and responsibilities of the council generally; corn-

¼ than prehensive assessment

ic may (a) ‘In ddition to the powers set forth elsewhere in this article, the ~ouncil is granted, has

and may exercise all powers neCetsai~y or appropiiate to carry~dut and efféctuáte ,the

purposes nd mtent of this article The council shall have the power and capacity to

exec- (1) Pro •de consultation services ~to project sponsors in connectiop with the .~p1anning,
em- acquisitio , -improvement, construction or development of any infrastructure project Or
s of project; -~-

ancel- -

-

and (2) Pen dically prepare a list of mfrastructure projects or projects which cannot meet the

for establishe funding guidelines of the various state infrastruCture -agencies, other than the

e as Housing evelopment Fund, but which are consistent with the mandates of this article and

ernor - recommen to the Water Development Authority that it make a grant or loan to the project
oun sponsors om the infrastructure fund to finance the cost of one or moie such projects or

infrastruc e projects,

pre (3) Do II other acts necessary and proper to carry out the powers expressly granted to the

t of
-

authority• this article;
-

and •.
-

-

- — - - -

(4) Ma and execute contracts, ~ommitments and obligation.s and other
-

instruments

necessary r convement for the exercise of its powers

(b) The council shall develop a comprehensiv~ state~ide inver~tory,pf water ~upply systems
and sewa e treatment• systems lind an assessment of. - current and ~futu’re .~needs.~ The

assessmen shall identify the areas of the state which do not~have adequate public water or

sewage s tems and offer recommendations for; the - construction ;of anew facilities ~or -the

extension r expansion of existing facilities to meet theidentified -needs.. -The council shall

include in the assessment an -identification of the Obstacles, issues :and ~prObIems~which
prevent o inhibit development of adequate infrastructure throughout the-~state, inqiuding
financial, overnmental, physical, or geographical factors and make recommendation as -the

council co siders appropriate regarding the obstacles, issues or. problems. identified. - This

comprehe sive inventory and assessment -shall be updated at least once -in every -three-year
period afte the initial assessment and inventory is completed in 1996. - -

‘‘ -
-

.

:. -

(c) The council shall study the viability of the consolidation of public service districts

throughou the state~ The council shall report their’ findings and ‘conèlusions on or before

January 1
,
1995 to the Governor, Speaker of the House of Delegate~s md ‘President ‘Of the

Senate. -.
.

- ‘-
-

-

- -

-

-

Acts’1994, 1 t Ex. Sess., c. 26; Acts 2009, ~: 221, elf. April 11!, 20()9.
-

Historical and Statutory Notes
-

Acts 200 c. 221, rewrote this ‘section, which “(2) Periodically prep~ar~e a list of infrastructure

formerly re :
‘‘‘

- ~projects or prdjects Which cannot mCCt’ the’éstäb~

“(a) In a dition to the powers set, forth else-
- lished funding guidelines df~the various state infra

-.
-

..--
.

-- -. s~cture agencies other -than the .housmg devel
where m thi article, the council is hereby granted,

- opment fund,~but -~vhich~are consistent with ~the
has and m y exercise all powers necessary or

mandates Of this
- ariicle. nnd recommend to -the

appropriate to carry out and effectuate the P°~ water development authority that it make a grant
poses and ent of this article The council shall

or loan to the project sponsors from the infrastruc
have the po er and capacity to: turé fund to finance ~the cost i~f one or friOré suCh

“(1) Provi e -consultation services to project projects or infrastructureprjects;’ --
-

sponsors in onnection with the planning, -acquisi- “(3) Do-all other acts neces~ar~y and proper to

tion, improv ment, construction or development of carry out the - powers expressly -granted to the

any infras cture project or project; authority in this article; and
-

-
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(a)TheWat~r:
moneys made ava

Virginia Infra$ru
b~flthe directors,
special purpose ai

and managed by I

sub-accounts, as

the deposit of: (1

tions, loan procee

public or private;
Development Aut

insurance proceed~
connection with as

the infrastructure

fifteen-b; and(7),
ulfteen-b~of this ~

Any money ~ol

infrastrudture fun~

credited ~to the mi

article fifteen-b.

Amçunts in the

Development Auth

the infrastructure

than indirectly, for

except that the ~

reimburse itself fo~

conn~eCtion with as

Water Developmen
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ture fund shall be

institutions: Provii

institution located
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comprehensive inventory and assessment shall be

updated at 1east~ once, in every three-year period
after the initial assessment and inventory is corn

pleted.

“(C) The council ~ study the viability of the

consolidatiOn’ of public ‘serviCe districts throughout
th~ state: .‘Pro~’ided, That ~he stiid~/ ~h~all encom

pass not only public service districts but also any

and.all eq~i~ie~ ~rhic~i provide or, supply. water and

s~r~eryi~. to .tl~e 3gé~eral public: Prpvided,
hos~ever, That tl{e council thill, in the preparation
of the stu’dy cpisi,~lt~wi~ih~the püblic’sefvice disfrict
division of the public service commission and rep
resentatives of the West Virginia rural water asso

ciatión’and th~e Weit’Virginia as’soCi~tion Of’püblic
sèdisthCts,i~as”ne’edëd.~ ThO~coun~il ~hall

~report their’flnditigs and conclusions on or before

the sixteenth ‘of January of the, year one thousand

nine hundred ninet~,r~flve’ to ~th~ governor, ‘speaker
of the hOine Of deIeg~atd~’~n~l jiC~ident of the

senate” -. ‘•
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§ 3]~i5A—9.

“(4) Make and xecute contracts,~ commitments
and obligations an other instruments n~cçssary or

convenient for the ercise of its ~owOrs.
“(b) The counc shall develop a comprehensive

statewide invento of water supply systems and

sewage treatment syst~ms and ‘~n assèsämOnt of

current and futur needs’by the’flrst dhy,of’JuIy,
one thousand nm hundred ninety-six. The as

sessment~’shall Id otify~ the ~~area~. ,of~ the state

•
which do not have adequate public Water or sew

age systems and ffer recommendations for the

construction ,pf ~ne facilities or the extenalOn’ or

expansion of eids g facilities to meet the identi

fied hee~1s. The oun~dil shall include in th~ as

sessment”an’id~h’ cation of the obstacles, issues

añ~l ~piOlileniswhi ‘h pFevérit .‘Or inhibit develop
ment of~adéquate infrastructure throughout the

state, incIu~ding fi ncial, governmental, physical,
or g~u~r~’phical fac rs ‘and make recommendation

as thg~nneil~&ms ers ap~rojiriáfe r~ rdirig the

Obsta~le~ issues r’ probleths idthitified. “ This

I frastructure fund, deposits in fund, disbursements to provide
loans, loan guarantees, gr~nts and other assistance, loans, Ipan
guarantees, grants and other ~assistance shall be subject to

á~istan~e akreemeñts; ~We~t~ Vir~ginia Infrãstriictiirè L&tery
Revenue Debt Sers~ice Fund; use of funds for ~roje~ts “

)e~lopment Authority shall create and establish a special revolving fund of

lable by. appropriation, grant, ~óntribution or lOan to’ be knOwn a~ the ‘West

~ture Fund~’. This fund sha]l.be g9verned,~’administered dnd accounted for

offléers and managerial staff of the ‘Water Development Authority, as a

~ount separate and distinct from aii~y’other moiieys, funds ‘or funds ‘owned

~e ‘Water~Development Authority~The infrastructure’ fund ,shall ‘consist of

eei~ned necessary by the council Or. the Water Development Authority, ~for

..Infras&ucture ~revenues; ‘(2)’ ~ny~appropriations~’grants, gifts, Contribu’

Is or’ other revenues received ‘by. the infrastructure fund from any nource,

(3)’~am’ounts received as payments ‘on any )Oans made by the “Water

iority to pay for the cost of~a
. prOject .or infrastructure projeCt; (4)

payable to~the Water Development Authority or the infrastructure fund in

y infrastructure project or project; (5) all income earnedon moneys held in

fund; (6) all funds deposited in accordance with section four of article

all pm oceeds derived from the sale of bonds issued pursuant to article

pter

ected pur~uant to this section shall be paid into the West Virginia
I by the state agent or entity charged~ with the, cpllection .~of 1the~same,’
rastructure fun~d ‘and u~ed ~hly ‘for pi~rp~es set ‘forth’ in this’ aitjcle or

loam

inc~

gu
t~

pn

-

~ ~

infrastructure 4u?d shall be segregated and admi~uister~d by t~ Water
-

nty separate and apart from its other assets and prograi~~s Amounts in

end may ,m~o~t he transferred to any other fund or account or üsOd, other

the purposes of any other progr,9 of the Water Development Authority
tsr Development Authority i~ay use funds m the infias~ructure fund to

any admmistrative costs mcurré~ by it and approved by the council m

y loan loan guarantee grant or other fundmg assistance made by the

Authority pursuant th this article.

ng any provision of this code to ‘the contrary, amounts in the infrastruc

leposited ~by the Water Development ‘Authority in one ‘or more banking
lec4 That any moneys so deposited shall be deposited in a banking
n this state. The banking institution shall ‘be selected by• ‘the Water
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cc 1tPORATIONS § ‘31—15A—9

rèlopment Authority by competitive bid.’~ Pending’~the ‘disbursement of any money from

infrastructure fund as ‘authorizea under this sectiOn, the Water Development Authority
U hwe~t sh’d reinvest the money~ subject to the limitations’ set forth in article eighteen,
pter thirty one of this code

To further accomplish the purposes and intent of this article and article fifteen b of this

pter, the Water Develppment ‘Autjiority may pledge infrastruct~ure revthues ~and !rom
s to time establish one or more restricted accounts withm the infrastructure fund for the

pose of providing funds to gi~arantee loans for infrastructure pifoj~ct~, ,pi~oject~:.
~nded, That for any fiscal year the Water Development Authority may not d~ppsit into the

ncted accounts more than twenty percent of the aggregate amount of ~nj~tructure
~nues deposited into the infrastructure fund during the fiscal year No loan ~guar~ntee
II be made pursuant to tins article unless recourse under the loan guarantee is limited

ly to amounts in the restricte4 ~ccount or accounts. No person,s~’ial1 have any ,r~ecqurse to

restricted accounts established pursuant to this,subsection other than those, pe~sofls~to
m the loan guarantee er guuraritees have been m~ade.

~ •~ .‘‘.,‘‘ .‘~

1) Each loan, loan guarantee, ~grant pr other a~istance,:made ~pi.pr~viç1ed .b~r t~e.YJ~ter
relopment Authority shall be evidenced by a loan, lpan guarahtee, grant ~or assistance

eement between the Water Development Autho~ity.and4he project sponsor to which the

i, loan guarantee, grant or assistance shall be made or provided, which agreement shall

ude, without lumtation and to the extent applicable the following provisions

) The estimated Cost of l~he infrastructure project or pr6ject,~th~ ámóünt ‘Of the loan, loan

rantee orgrant or the nature Of the aásistance, and in the case oa loan or loan guarantee,
tei3nsof’repaymentand.thesecuritytherefor,~ifany;~-~,> “~‘~ 3’

) The specific purposes ‘f~~ whiCh’the:’lothi or grant proceed shall ‘be expended or the

~fits to ‘aCcrue from ~the ~loan guarahtee’ or. Other assistance, and the Conditions and

e’dure for disbursing loan or ~rarit,pi’oce’eds; ~, ~‘• ‘.~‘‘,

The duties and obligations imjosed regarding the acquisition, eonsti~iction improve
it or operation of the project or infrastructure project, and

:) The agreement of the governmental agency to comply with ~aU ‘~‘plicabie:federal and

e laws, and all rules and regulations issued or imposed by the WáTtèi~ :Development
lionty or other state federal or local bodies regarding the ~acquisition, construction

rovement or operittion of the infrastruCture ~project or ‘projecf~and ~~iiahting the ‘Water

elopment Authority the right to appoint ‘a receiver for the project or infrastructure if the

ect sponsor should ‘default on any terms of the agreement.
‘

‘

‘‘~,~‘

) Any resolution of the Water~Deve1opment Authority ~pproving loan, loan guarantee,
it or other assistance shall include a finding and detCrhuination that.the re~uirements of

section have’been met.

The interest rate on any loan to governm~ental, quasi- ,governmental;~ or not for profit
ect sponsors for projects made pursuant to this article shall not exc,eC~three percent .per

am Due to the limited avmlabthty of funds available for loans for projects it is the public
~y of this state to prioritize finiding needs to first meet the needs of governmental, quasi
irnniental and not ‘for profit’ projé’ct sponsors and to mequire ‘that 4óan~ made to for-profit
tiCs shall bear interestat the current niarketràtes. ‘Thërefore~oioan thh~’ .b~e made by
council to a for-profit entity ‘at an intei~est rate ‘which is’less thán~thC current market rate

~e time of the~ loan agreement

The Water Development ~uthonty shall cause an annual audit to ~be ~nade by an

pendent certified public accounlint of its books~ accounts and records, with respect to the

upts thsb~irsements, contracts, lease’s, àssignmeiits, loans, granls and all other i~atters

mg to~thè~flnancial operation of the uifrastructure fund, including the ope’~ratmg of any
account within the infrastructure fund The person performing such~utht ‘~s1hall furnish

s of the audit report to the commissioner of finance and adnnmstr~tion where they shall

)la’ced on~ file and made ~vailablefor”inspectiori 1by the ~g~nei~’a1 püblic~The~iCrsOn
Drmiig suCh audit’ shall also furiilsh cOpies of thC~audit~réport ‘th the”LCgislature’s ~Joint

imittee oC Government and Finance. “~‘“ ‘“
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§ 31-1 A—9 CORPORATIONS

(h) ere is ,hereby ,created in the Water Development Authority a separate, special
account hich shall be designated and known as the “West Virginia Infrastructure Lottery
Revenu Debt Service Fund,” into which shall,..be deposited annually for ~the fiscal year

begin g July 1, 2011,. and each fiscal year thereafter, the first $6 million transferred imp~e
pursuan to sectioh eighteen-d, article twenty-two, chapter twenty-nine of this code and any Di~is~1o1
other fu ds provided therefor: Provided, That such’depodits’ and iransfers are not subject to dedi~
the res ations of fuhds or requirem~nts for distributions of funds established by sections

teh and elei~en of this article. Mdneyi in the West ~Vfrginia ‘infrastructure -lotterS~eve’nue sh~iil~
de~bt se ce fund shall be used to pay debt service on bonds or notes issued by the Water

Develop ent Authonty for watershed compliance projects a~ provided in section seventeen b
obli ~

of this ‘cle, a~d’fo The ‘extaht hot neèdedto pay debt s’ervice,~for the design oi~ con~tkuction

of impr vements for watershed compliance projects Moneys in the West Virgima infrastruc

ture lot ei~’ rèvenué’dèbt sêi~ic’e’ftind’nöt exjiended at ‘thh”clos’é ‘of the fiscal year do nOt lapse arch~
or reve to the General Fund but are earned forward to the next fiscal year

Acts 199 1st Ex Sess c 26 Acts I~995 c 130 eff March 10 19~5 Acts 2011 c 179 eff June 10 2011

1990, C. 2, abolished the office of commissioner of finance and administration and

t-a ferred all duties thud pohers to the .s~cretary ~df admiiiistration, See § ‘5A-Tl-2.

~Or~
Historical and Statutory Notes ‘‘

. ‘~ ~
Acts 11 c 179 in subsec (d)(2) substituted cle ~to

“proceed’ for “proceeds”, and made nonsubstan- rem4t~
tiy~ çorr ctions throughout this section. . .. .,,~. the~V~~

secPon~3
§ 31—i A—il. Reservation of funds for projects and infrastructure projects

~Eigh percent of the funds deposited in the We’~t Virgii~ia’~in astructure fund shall be sha~l~
dedicat d for the purpose of providing%fuhding for the cost of projects as defined in subsection

‘‘

(n), sec on two of this article. Twenty percent of ‘the ‘funds deposited in thO~ West Yirginia
infras cture fund shaI~ be dedicated ,for~, the purpose pf providing fq~ding for costs of

u~fras cture projects as definefi m subsection (1) section two of this ~‘ticle Project

sponso of infrastructure projects ~hall ‘fOllow the applièatiOn ‘pi-Oeess ‘ul established by this Aut~~
article: Provided, That notwithstanding any provision of this article .to.~the ‘contrary, all

applica ons’ for any infrastructure prôjéct shall be submitted to the executive director of the ~j’~ ‘~
~thst~ ginia development office for review, ~recommendation ‘and approval regarding +infra-

Ic ‘iiij~’
struCtu e project funding. .

‘ .‘ :‘ ~ s!~L
A~ts’19

,
1st Ex. ‘Séss., c. 26; Acts 1998, c. 180,’ eff. 90 ‘days after March 14, 1998; Acts 2005, 1st Ex. ~

Sess., c.
,
eff. Jan. 29, 2005.

. .~
.,.

C

Historical and Statutory Notes § 31]

Acts 005, 1st Ex. Sess., c. 3, in the last sen- munity and economic development, or its succes- .‘

tence, s bstituted “executive director of the ‘West irn-”. ‘.

.

Virginia development office” for “council for corn- -~‘
. nutrieii

.1’ in~VVt~
§ 31— A—16 Dedication of severance tax proceeds respec~

(a) ere shall be dedicated an annual amount from the collections of the tax collected (2) ‘1

pursu t to article~’thirteen-a, chapter .e,leven of~this.. code for the construction, extension, appiç~
expans on, rehabilitation; ~repair and improyement.pf~ water supply ~~qwage treatmept Moth~
system and for the acquisition preparation, construction and improvement of sites for excess~
econo c development in this state as provided m this article sourc~

(b) otwithstanding aiy other provision of this~,code to the cpnti~ary~ begmnmg on July 1

1995, t e first $16 million of the tax coll,ecteçlpur~uant,~to ãrt~c1e thirted,n-a, ch~pt~r eleven of reen•1
this co e shall be ~1epositeçl to the credit,~ of the ~West ~Virginia ‘Infrastructure General (b) ;~
Obliga on, Debt Ser ice Flin~, created pursuant to section three, article fifteen-b Of this ment ‘~

chapte Provzdec4 That begmning on July 1, 1998, the first $24 million of the tax annually article~
collec d pursuant to article thi eeri-a ofthis code shall be deposited to the credit of the West lotter~
Virgini ~Infrastructure GeneralObligatiop Debt Service Fund created pursuant .to section sourcej
three, cle fifteen-b of this chapter. ‘ .

ture re

22
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§ 3~—15A—17b

all .be

~ction

irginia
sts of

this
all

.infra

1st Ex.

ORP.ORATIONS

(c) Notwithstanding any provision of subsection (b) of this sçction to the contrary: (1)
•

one of the collections from the -tax imposed pursuant to section six, article thirteen-a,
apter eleven of thi~ code shall be so dedicated or deposited; and~(2),the portion of the tax

•

posed by article thirteen-a, chapter eleven and dedicated:for p~rpós~s of Medicaid and the

ivision of’Forestry. pursuant to section twe~nty-a of said article ~thirteen~a shall remain

d dicated for the purposes set forth inthat sec~ipn twenty-a. V
:

~.

V

(d) On orbefore May .1 of each ye~r, commenciiig May 1, 1995, the~VV èouncil, by resolution,
s all certify to the Treasurer and the Water Development Authority the pnnci~a1 and interest

c verage ratio and alnount for the ~fol1owii3ig flsèal~ year ~ñ .~hy infrastructure *ederal
o ligation bonds issued: Vpursuant t6 the provisionsof article fifteen-b of this chapter.
A 1994 1st Ex Seas c 26 Acts 1995 c 130 eff March~ 10 1995 Acts 1998 c 180 elf 90 days after

M ch 14, 1998~ Acts 2008, cr213, elf. kJuiie~7, 2008; Acti 2011~.V164, elf. April 7, 2011.

Historical and Statutory VNteS

ets 2008, c. 213, added subsec: (e).
V

the .iinious colalties of this Vstate in which the

eta 2011, c. 164, deleted subsec. (e), and made cbálbed me~hánVd W5S produced,
V and (2) Vth~ Vre~

no substantive correëtions throughout the Vsection: V maining twenty-five pCrcent of the moneys .so de

Fri r to~ deletion, subsec. (e) read:
.

.

piçisited shall be~ distributed equally to the YaiIOUS

“e) Notwithstanding any provision of this arti- •couii~es of this §t~te in whtch no coalbed methane

cia to the contrary, the ~5~( V on coalbed meihane was produced for infrastructure projects. Moneys

re tted by the Tax Commissioner for deposit in shail~be distu,te~1~toea~ bed.m~thane.p~o.
the eat Virginia Infrastructure Fund pursuant to ducing county in direct proportion to the amount of

sec on twenty a article thirteen a chapter eleven tax paid by the county using information provided
of a code shall be distributed as follows (1) b~ the Tax Comi~ussioner as required in section

Sev nty-five percent of the iñohey~ so ~eposited ~twen~tk~kitiCl~ ‘thiitéeñ-a, chapter eleven of this

sh be distributed for infrastructure projects in ~pode.’~

§ 3 —15A—17a Infrastructure revenue bonds ;ayable from A James Manchin

Fund

N twithstandmg any oth~r provision of this ~ode ~o the cont~ary th~Water Development
Aut ority may issue in accordance with the provi~siqps of section sev~nteen of this article

infr tructure Vrevenue bonds ..payabl~
.

from the ~ s~anei1in~1irpI ,cre ed, by section

nine, article fifteen-a, chapter twenty-two of this Cpfle and such other sou~ces as iry be

leg y pledged for such purposes pther t~ian the ~West.Yirgin~a Infrastructure Revenue Debt

Se e Fund created by section seventeen of this article

Acts 003 c 251 eff 90 days aft~r March 8 2003 Acts 2005 c 199 elf 90 days after April 9 2005

§ 31 15A—17b Infrastructure lottery revenue bonds for watershed compliance

V

projects
•

.

V

I~
.~

V ~
•

V

V

•(a)( ) The Chesapeake Bay has been identified as an inipai~ed water body due t~ excessive

nutri ta entering the Bay from various sources in six states~ including wastewater facilities

in W t Virgima To restore the Chesapeake Bay, the states have agreed to reduce their

respe live nutrient contributions to the~ ~ V

V
.

? V

V~

V
V •~ V~ V V V~

•

V V. V••~ •
VV~ V

~

V

V(2) he Greenbrier River VWatershed in southeastern West ~irgima which encompasses

appro mately 1 646 square miles, the ma~jonty of which lies within Pocahontas, Greenbrier,
Monro and Summer~ counties, has been identifl~d as~ an uhpaired water body due to

exc~ss e levels of fecal coliforrn ~nd p~hos~phoru~ ~n~enng the Watershed from various

sOurce
, inCluding wastewater facilitiea in West Vii~iniai To restore -the Greenbrier River

Wate ed, the state agrees to reduce the fecal cohiform and phosphorus contributions to the

Green er River Watershed. •

V
V V V

(b) otwithstanding any other provision of this code to the contrary, the Water Develop
ment uthority may issue, in accordince V*ith V~}~ provisions of section seventeen of this

article, frastructure lottery revenue bonds ~payable :frorn the West Virginia infrastructure

lottery evenue debt service fun~i cr~áte~l by sèiction nine ~df ~this article and such other

sources as may be legally pledged for such purposes other than the West Virginia infrastruc

ture re nue debt service fund created b~ se~tion seventeen of this article.

lected

iOn,

t

• for

~ven of

ral

Lal1~

ction

23



§‘3145A=7b CORPORATIONS

(c) The cbu cii shall direct the WaterDévelopment Authority to issue bonds in one or more

series when it has approved Chesapeake~Bay watershed compliance projects and Greenbrier

River waters ed compliance projects with an authorized permitted flow of four hundred

thousand gall ns per day or more The proceeds of the bonds shall be used solely to pay
co~ts’ of issua Ce, fund a debt servie~ reserve ‘àeebunt, ‘capitalize interest, pay for security
instrunients n cessary to market tihé bands arid l~o make grants to governmental instrumen

tálities of the State for the conatructioh of approved Chesapeake Bay watershed compliance
projects and Greenbrier River ~watershed compliance projects To the extent funds are

available in t e West Virginia Infrastructure Lottery Revenue Debt Service Fund that are

not needed fo debt service~ the council may direct the Water Development Authority to make

~ grants to pr ject sponsors ,~for the design or construction of approved Che~sapeake Bay
watershed co phance projects and Greenbner River watershed compliance projects

(d) No late than June 30, 2012, each publicly owned facility with an au,~thorized permitted
flow of 400,00 gallons per day or more that is subject to mèèting Chesap~ake Bay compliance
standards or reenbrier River watershed çiornpliance standards shall. submit to the, council a

ten year proj cted capital funding plan for Chesapeake Bay watershed compliance projects or

Greenbrier
.

ivei watershed compliance ‘projects,’~as the case may be, including a general
project desc •ption, cost estimate and ‘estimated or actual project start date and project
completion d te, if any. The council shall timely re iew .the submitted capital funding plans
and forward pproved plans to the Water Development Authority for further processing and

implementati n pursuant to this article If the council finds a plan to be incomplete
inadequate o otherwise problematic it shall return the plan to the applicant with comment

on the plan hortcomings The applicant may then resubmit to council in amended capital
funding plan or further consideration pursuant to the terms of this subsection

(e) Upon pproval, each proposed. Chesapeake Bay watershed compliance project or

Greenbrier iver watershed compliance project or portion of a larger project which portion
is~ dedicated to compliance with, =~~utrie,nt~standards, or .fecal cplii,orm ajid phosphorus
standards, e tablished for the protection .

and restoration of the Chesapeake Bay or’S the

Greenbrier iver Watershed, as the case may be, shall be eligible for grant funding by funds

generated b the infrastructure lottery revenue bonds described in sectioni(b) of this section

At the reçju at of the applicant the remaining percentage of project funding not otherwise

funded by
‘

‘ant undeI the provisions’ofthis article’~may .be i~eviewéd a~’atandard ~‘projéct
funding app cation

(f) No lat r than December 1, 2012 the Water Development Autho~rity shall report to the

Joint Corn ttee on Government and Finance the total cost of Chesapeal~e Bay watershed

complianCe rojects and the ‘GrëenbriCr River watersh’êd Co~mpliánc~’ ‘jfrojects and the

proposed gr nt awards for each eligible project. Grant awards shall be of equal rath, among
all ~áp~ilièánt of the total cost of eaTh eligible jrojéct.’ ~‘ ‘~

Le projects that have obtained project financing prior’ to D~cember 31, 2011 may
council for funding under the provisions ~of -this section. Theséapplic~tions shall

1, and considered as all other ‘eligible projects, and ‘any grant funding awarded

~xtapt,’allowed by flaw, be dedicated to prepay all or a portion of~debt previously
gOvernmeñtâl inatrumenthlities’öf,the state for required Chesapeake.Bay nutrient

jects or~Greenbrier ~River,, watershed fecal .coliform apd. phosphor~is removal

iject to the bond cov~nants a~nd d6’~itract~l obh~ations of the b~rrowing govern
y However, zany private portion of funding provided by agre~ment between a

rhvision and one 6r more pri~ate1 ehtities either by direct c~pit~J investment or

obligation shall not be eligible for grant funding under the provisions of this

179, elf. June 10, ~O11.
‘ ‘ ‘

GORI~

Section

31—15q~T

3i-15c-~:.

31~15C

31—15CM’~

§
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Section

31—150--i.

ARTICLE 15~

BROADBAND DEPlOYMENT

Legislative findings and purpose.

Section

31—150—2.
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Officials of Lubeck Public Service District were

p scent at the meeting of the Coemission and again discussed with

t a Cometasion the need for public water servic. in a substantial

a ea of Wood County roughly described as the Lost Pavement,

N ssouri Run, Hope Hill, Homewood Road, Woodyard Creek Road

a eu collectively referred to as th. additional area. The

C scion, having been previously contacted by residents of the

sa and having aide certain investigations into the need for

e f., potable and dependable water in the additional area and

h ving been advised th&t Lubeck Public Service District Li

c ncing an expansion of its water facilities and can provide

andad water service, has determined that there is an urgent

n ed for public water service in said additional area, that

beck Public Service District is abl. to provide that service,

4 that the district should be enlarged to include this

a ditional area.

0

The Ccis.tOn, on its own motion, do.s hereby propose

t t Lubeck Public Service District be enlarged to include the

at Pavement, Missouri Run, Hope Hill, Hamevood Road, Woodyard

C eek Road areas, more particularly described as follovs~

BEGINNING at a point in the present southerly boundary
of Lub.ck Public Service District having a latitude of
N. 39’ 12’ 43” and having a longitude of U. 81’ 40’
53”; thence in a southeasterly direction approxiinat.l
2.3 mile, to a point having a latitude of N. 39’ 11
13” and having s longitude of U. 81’ 39’ 07”; thence in
an easterly direction approximately 4.6 miles to a

point having a latitude of N. 39’ 11’ 13” and having a

Longitude of U. 81’ 33’ 07”, thence in a northerly
direction approximately 2.5 miles to a point having a



latitude of N. 39’ 13’ 25” and having a longitude of
V. 81 33’ 07”~ thence in a northwesterly direction

approxinately 2.1$ iiies to a point in th. present
boundary of Lubeck Public Service. District having £

latitude of N. 39 14’ 24” and a longitude of V. 81’
35’s thence with the present boundary lin, of Lubeck
Public Service District the following three coursess

V. approx(.&tely 1.73 miles to a point having a

latitude of N. 59• 14’ 24” and a longitude of V. 81
36’ 58”, thence southwest spproximae.ly 2.9 mites to a

point having a latitude of N. 39’ 12’ 43” and a

longitude of V. 81 • 38’ 58”, thence V. approximately
1.80 miles to the place of beginning.

It is ordered that a public bearing to consider the

n1arg~ent of Lub.ck Public Service District to include the

foresaid area be held in the Judicial Annex Building of Wood

ounty in the City of Parkarsburg, West Virginia, on the 7th day

f July. 1988, at 7*00 o’clock P. 14., that notice of said heax~ing

• published in The Park.rsburg News as a Class I legal

dv.rtisemeat not less than 10 days before the date of the

earing and that notice, be posted in at least Liv. conspicuous
- -.

laces in said additional area not less than 10 days before the

ate of the hearing.

Entered this 16th day of June, 1988.

~
ssoner

asion.r
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1.1 III ~CUWtT COIOUS$IOl 01 ~CO GOUVfl WEST VIRGIflA

ia U: ml ~iU1 CCIUIIUIOP or ~mcs G~SVI1 *n~v~ ins

ESLA&G~~X 01 Iii LUIIQI PUIUC lwLc* DISTIICT.

OlD!

Tb. Cousty Ccaiiuion of Vsod County. on this data, approvid the

en1ar~onsut of the Lubsck Public Ssr~ics District upon a .stion usda by

Levis E. Celia. sscond.d by Steven A. Grin and ..d. unsalasus by fis~ass 11.

Shaver This actioi IS pvrs*iiit to tbs Public lsavin$ bald on Thursday,

July 7, 19*8. at 7:00 FL altar b.te$ duly advartisad in acto!da*c5 vith

Article 13—6, Chapter 16 of the West Vir$laia Cods.

Attached to this Ord.r is è las.luti.n and affidavits of notice and

p

postins vitMn the area to be a—’~ad and should be usda a part thereof.

Approv.d$

p
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£ RESOLUTIOM AIW ORDER ENLARGING
USEd PUBLIC SERVICE. DISTRICT IN WOOD COuuir, WEST VI~INIA

WHEREAS, the Wood Co~mty Comsiuion did heretofor. by

or er entered on Jun. 16, 1985, fix the 7th day of July, 1988, as

• date for a public hearing on the enlargement of Lubeck Public

S. ice District, and notic, of said hearing v.a published and

p0 ted as required by Article 13-A, Chapter. 16 of the West

Vi 8~~ia Coda
•

and in said notic, it was provided that .11.

p. sons rssiding in, or owning, or having any interest in

pr perty in th. areas proposed to be included might appear at the

t and place of said meeting and be heard for and against said

larganent, and

WHEREAS, the Wood County C~Lssion proceeded to hold

aa d public hearing on the 7th day of July, 1988, at isOO o’clock

P. H, at which hsaring in excess of 175 persona vers present,

an the Comsission receiving neither written protest nor oral

p test to said enlarg~nt, and all of the persons present

u imously favoring said enlargement,

NOW THEREZPRE BE IT RESOLVED AND ORDERED that the

a idavit of The P.rkir.burg Nsw~ of the publication of the

n tics of public hearing, together with the affidavit of Jams. N.

C as to the posting within the areas to be included within

L eck Public Service District, be end the sans are hereby filed.

BE IT FURTHER RESOLVED AND ORDPZ~ that it is neces

a
,

feasible and proper to enlarge Lubeck Public Ser~ice

)



p

DL trict to include areas counonty known as Lost Pavamant,

Mt souri Run, Hope Hill, Ronsvood Road, and Woodyard Creek Road

Sr as, located in Wood County, West Virginia. to provid, public

vs ar service to those aru.~, which areas are collectively

de cribed as follows:

REGINWIIIG at a point in the preeát southerly boundary
of Lub•ck Public Service District having a latitude of
N. 39’ 12’ 43” and having a longitude of V. 81’ 40’
55”; thence in a southeasterly direction ~proximatel~
2.3 miles to a point having a latitud. of N. 39 11
13” and having a lonaj.tude of V. 81’ 39’ 07”, thenc, in
an easterly direction approximately 4

•
6 miles ta a

point having a latitude of N. 39’ 11’ 13” and having a

longitude of U. 81’ 33’ 07”. thence in a northerly
direction approximately 2.5 miles to a point having a

latitude of N. 39 13’ 25” and having a longitud, of V.
81’ 33’ 07”; thence in * northwesterly direction
approximately 2.15 miles to a point in th. present
boundary of Lubeck Public Service District having a

latitude of 0. 39’ 14’ 24” and a longitud, of V. 11’
35’, thence with the present boundary line of Lubeck
Public Service District th. following three courses:

U. approximately 1.73 miles to a point having a lati
tude of 0. 39’ 14’ 24” and a longitud, of V. 81’ 36’
58”, thence southwest approximately 2.9 miles to a

point having a latitude ot 0. 39’ 12’ 43” and a longi
tude of U. 81’ 38’ 58”i thence V. appro~4~tely 1.80
miles to th. place of beginuing.

IT IS PUR~ntan ORDERED that from and after the dat. of

the entry of this Order said additional area shall be a part of

Lob cit Public Service District.

•
Th. Wood County Coemission does further find and ORDER

the enlargement, maintenance, operation, improvement and

naton of public service properties by said Public Service



)

D strict will be conducive to the preservation of public health,

c art and convenience of such areas.

BE IT FUPTHER ORD~ that within ten (10) days after

t . encty of this Order a certified copy thereof be filed for

r view and approval with the Public Service Co~isuion of West

V rginia as required by Article 13.A, Chapter 16, of the West

V rginia Code.

Entered this llthday of July, 19~$.

p

p

I



ST TE OF WEST VIRGINIA,

•CO 0? WOOD, TO”WITs

I, J~ss 14. Con, I4anag.r of Lub.ck Public Service

Di trict, upon ~y oath say that on Juns 198$, I caused to be

po ted copies of th. attached notice in .lz conspicuous places

th oughout th. area to b. annsxed, co~only thoim as Lost

P ensne, Missouri Run. Rope Rill, flc.swood Road, Woodyard Creek

Ru 4 areas, located in Wood County, West Virginia, at the

fo lowing locationsi

1. - m1~ R~ &,~ ‘L4~I~W Ratrw:ir (L~P~*rb

2. &i~.cm,~c .~ L.~1 ~i*iiiirV&~ Pi,i,w .j� a ~2~

3. . 1v~ ~ ge,, hut PA.~~ ~ I*~lIla.~ 1I~v ~JlC?I’

4.~~ R7r~ 3I/~ 4. I9,~

5. fri. ~ 0,..,, w,~11. ~ ~ ~ n~

6. n’~xrrr.a., eP &wrr~ 13 4 ¶4.

Dated this
_____

day of June, 1988.

p

Taken, subscribed and m~orn to before the undersigned

hority this ~~~Iay of Juns, 1988.

My co~ission xpir.si / I 9

I

otar C.

I
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NOTICE OF PUILIC HEARING

TO ENLARGE LUIECK PUELIC SERVICE DISTRICT

TO INCLUDE TIlE LOST ?AVUIENT. MISSOURI RUN,
HOPE HILL, HOMEWOOD ROAD AND WOODYARD CREEK ROAD AREAS

N tics is given that the Wood County Ccmeission ha. fixed the 7th

day o July, 1988, at lsOO o’clock P. H. at the Judicial Annex

Ruildi g of Wood County in the City of Parkeraburg, West Virginia. as

the t and place for a public hearing to consider the enlargement of

Lubeck Public Service District to include the areas coi~on1y known as

Lost P vement, Missouri Run, Hope Hill, Homewood Road, Woodyard Creek

Road a sac, located in Wood County, West Virginia, to provide public

water ervice to those areas, which areas ar. collectively described

as fol owsa

EGINNINC at a point in the present southerly boundary of

ubeck Public Service District having a latitude of N. 39
2’ 43” and having a longitude of U. 81’ 40’ 53”, thence in

southeasterly direction approximately 2.3 miles to a

oLnc having a latitude of N. 39 11’ 13” and having a

ongitude of U. 81’ 39’ 07”, thence in an easterly dirac
ion approximately 4.6 miles to a point having a latitude
I N. 39 11’ 13” and having a longitude of V. 81’ 33’ 07”;
hence in a northerly direction approximately 2.5 wilesto—--—-—---—--~

point having a latitude of N. 39’ 13’ 23” and having a

ongitude of V. 81’ 33’ 07”p chance in a northwesterly
irection approximately 2.15 mL1~s to a point in the
resent boundary of Lubeck Public Service District having a

atitude of N. 39’ 14’ 24” and a longitude of V. 81’ 35’,
hence with the present boundary line of Lubeck Public
•rvice District th. following three courses. U. apprexi
ately 1.73 miles to a point having a latitud. of N. 39’
4’ 24” md a longitude of U. 81 36” 58”i thence southwest

pproximately 2.9 miles to a point having a latitude of N.
9 12’ 43” and a longitude of V. $1’ iS’ 58”s thence U.

ppxoximately 1.80 miles to the place of beginning.

A 1 persons residing in, or owning, or having any interest in

propei y in said areas may appear at the aforesaid time and place ;snd

be hea d for and against said enlargement.

Jamie Six, Clerk
Wood County Comeiuton

I
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ORIGINAL

PUBLIC SERVICE COIflSSION
0? WEST VIRGINIA

01 CRA&LESTOI

Entereds October 5 1988

CASI NO. 88-404-W—PC
_____

WOOl COUNTY CCNIISSIQN,
Purl irsburg, Wood County.

Petition for permission to enlarge boundaries

of Luback Public Service District.

RZCO)0~WID DECISION

On June 16, 1988, th. Wood County Comission adopted an order to

cmi rge the boundaries of Lubeck Public Service District to includ. ayers

con only known as Lost Pavement Missouri Rim, flops Hill, Homewood Road,
and Woodyard Creek Road, alt o~ which are located in Wood County. The

pur’ ace of this expansion of the Lubeck Public Service District boundaries
was to ultimately provide water service to those areas as a part of a

fut.i ra pro3ect to be undertaken by that District.

In accordance with the provisions of West Viz mis Cods $16-I.3A-2,
the order of the Woad County Cc~ission was e t or omission’s
coni ideration and approvsl. In accordance with th. provision. of that

stat its, the Public Service Coiasian is required to conduct a public
heai ing in the affected County prior to entering a decision which either

appi oves, sodtfies or disapproves the proposed Public Service District

bow dary modifications.

By Order eátered on August 3
•

1988 hearings in these matters were

ach~ duled to comance in the Judge’s Ckt.mbers, City Building, 2nd and

Ave ~ Street., Parkersburg, West Virginia, on Tuesday, September 13, 1988,
beg~ rtntng at 10:00 a.a., EDST. The ci. of this hearing was to receive

public testimony and to rcsive ad it oust evidauc. to determine if the

o~di r of the Wood County Comission is in th. public interest.

The Augut 3, 1988 Order required the Wood County Comiesion to

pub: ish a copy of the Comissian’s Order once in a newspsp.r, duly qual
ifii ~ by the Secretary of Stats, published and of general circulation in

Won County. On August 30, 1988, the Wood County Comeission submitted an

aff~ Iavit of publication verifying that the required public notice was

proi ided by publication on August 19, 1988 in The Parkersbur News, a

news ~ap.r published and of general circulation in owicy.

The hearing ci~wnced a. scheduled. The Wood County Camiasion and
the Lubeck Public Service District were represented by Lawrence 14.
Roni Lug •

and the Comission’ a Staff was represented by Ann Rodak of the

Legal Division.

~i..ue si~ cssmas.s,.
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The bearing was veil attended by members of the public. The 53

pen on. in attendancs signed a sheet which noted their attendanc, and

md: cited whether they vera in protest or in support of th. proposed
boui dary expansion. All persons in attendance indicated that they sup—

poni ed the project, except t~ persons who did not indicate whether they
eLtl er supported or protested the desc~Lbed boundary expansion.

Tb. Lubeck Public Service District and the Wood County Ccemissiuu

fir~ t made statements on he rscord describing the rationale behind the

pro~ Dsed boundary expansion. Staff then vent on record to voic, its

ort for the proposed boundary expansion. Thereafter msmbsrs of the

pub La were provided the opportunity to appear and mak statements on the

rec rd either in support of or against the proposed bouidary expansion.

James Con, the District Manager for Lubeck Public Service District.
gem rally described the territories covered by the proposid boundary
sap osion and the District’s plans for providing water serwic. to those

tsr itortes. As shoim on the nap identified as Exhibit 1, the territories
in question lie beyond the municipal boundaries of the City of
Par~ snsburg, and they are not currently within the boundarie, of any
pub ic ~.rvtce district. Both Lubeck Public Service District and Mineral

V.1 a Public Service District have facilities and territories which are

din ctly adjacent to the territories included in the proposed .xpausion.
(Tr , pp. 10-12, Lubsck Exhibit No. 1).

The residents in these territories do not currently have access to a

pub La water supply, and many ~st transport bottled water or take other
rnes ores to meet their water supply need.. These customers have

rep stedly apptoacbed the City of Psrkersburg, Mineral Wells Public
Ser ice District and Lubeck Public Service District in an effort to obtain

pub ic water to these territories. but to~ date they have bash uoab1eto
eec cc public water from any of the adjacent public utilities. (ti., pp.
29- 5).

As described by Mr. Con, Lubeck Public Service District is currently
unal I.e to extend its facilities by ordinary extensions to serve these
tsr itories, and it most upgrade it. facilities and add a new trea~nt

pla t to be able to serve these customers. These residents have pert-
tin ed Lubeck Public Service District for water service, and Lubeck is in
the process of performing engineering feistbtlity studies to determine how
vat r service can best be extended to the., territories. (Ti., pp. 6-10).

The Public Service C~ission previously approved an engineering
can ract for the performanc, of feasibility studies to evaluate the growth
and expan.ion of the Lubeck Public Service District to serve these tern

tor es (Case No. 88—042-V-PC).

Based upon its initial evaluation, Lubeck Public Service District
hal: eves that it can extend service throughout these territories as part
of project to upgrade it. system and add a new treatment plant to serve

its existing facilities a. well, as the urni territories. The District
hop~ s to secure available grant money and low interest loans to finance

eu.uc .L$,i~ cSu.11..
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the construction of this contemplated project. It is ultimately hoped
tha service can be extended to these cuitoners to provide quality service

at easonable rates. If everything goes according to schadule, Lubeck
Pub ic Service District hopes to submit a proposed project for the Comeis.

sioi ‘a review and consideration as early as 1.989. Th. Kid-Ohio Valley
Rag anal Council and the Wood County Comeission have evaluated the ability
of oth Lubeck Public Service District and Mineral Wells Public Service
Di. rict to serve these territories, and they have concludsd that the plan
pro )sed by Lubeck Public Service District provides the most reasonable
alt rnattv. for providing much needed water service to the.. territories.
(Tr • pp. 11, 14—13).

Robert L. Skiles. Chief Utilities Manager for the Public Service
Dial rict Division of the Public Service Comeission, testified that Staff
had reviewed the proposed boundary expansion and Li in support of the
enli ~gament of Lubeck Public Service District’s boundaries. During it.
intl isi. review of the filing, Staff was of th, opinion that the proposed
boui sty expansion should be• approved wiles. Mineral Well. Public Service
Dial ~icc provided evidence that it could provide water service to the

proi osed ares of expansion in a more feasible manner than the Lub.ck
Pub~ ic Service District. Since Mineral Well. Public Service District had
neil her submitted a plan for Staff consideration nor appeared at the
heai ing in opposition to th. expansion, Staff believed that it was beet
for the District to proceed with the expansion of its boundaries and the
devi lopmsnt of an acceptable project to serVe the territory. The Staff
b.1~ eyed that the District was taking reasonable measures to valuate
ava~ lable alternatives for serving the territory, and the approval of the

pros osed boundary expansion was seen as the first step itt providing safe,
ade iate and reasonably priced water service to these territories. (T’r.,
pp.. 19—22).

Public statements in support of th. proposed boundary expansion and
th. future development of the —-public -water -eyete in -these~ territories
van provided by Dale Sole. James E. Smith, David Van Kirk and letty
Bowi r. All, of these customers related the residents’ longstanding desire

c Itain public water service to meet th. needs of the territory, and the

appi oval of th. boundary ezp.nston was seen as the first significant step
tawi rda securing adequate vats? service. The residents have been trying
to btsin appropriate water service to this territory for over 15 years,
and the residents had wide spread support fat th. development of water

ser~ Lce to these territories by Lubeck Public Service District. (Tr., pp.

Upon review of all of the above, the Aduthistrative Law Judge is of
the opinion that th. JUl7 7, 19U Order of the Wood County Coamiasion to
stile ~ge the boundaries of Lubeck Public Service District is reasonable and
appi. priate and is consistent with the public interest. Therefore, the
prop sed boundary expansion shall be approved by tht~ order. Th• proposed
ante ~gent of the Lubeck Public S.rvic. District boundaries to include
the territorie, of Lost Pavement, Missouri Run, Hope Hilt, H~vood Road
and Icodyard Creek Road appears to represent the initial step in securing
a ni~ h needed public water supply to serve these territories.

vaus .alv,ca comusas.sis
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While the residents of these areas ar. eager to get water service in

thu territory as soon as possible, the A~(T(stratLve La~~ Judge totes

that the Comission’ a approval of the described enlargement to Lubeck

Pub: to Service District’ $ boundarie, shalt in no way constitute prior
ap~i oval of any proposed project to serve thes. territories which is

aubi equsntly submitted by Lubeck Public Service District. When submitted,
suci a project would be reviewed on its own merits to insure that the

desc ~ibed service and facilities were properly designed, the project is

aup~ orted by adequate financing, rates and charges, and the project is

cciii Latent with the public interest.

Even though a specific project has yet to be submitted and reviewed,
it a reasonable to grant the proposed boundary expansion at this ties so

that an acceptable project can be developed by Lubeck Public Service

Diet riot as soon a. possible to satisfy th. public needs throughout these

ten itories. If, for some reason, the contemplated project does not

proc ~ed to construction in a timely ~av~ and the approved expansion of

Lubi ck Public Service District’ a boundaries provs; to be a hindrance to

the development of alternat. public water supplies to serve these

tan itoriss, the Wood County Comeissien and the Public Service Comiesion
woul d have to take appropriate step. to subsequently modify Luback Public

Sen~ Lce District’s boundaries as necessary to promote the development of
alti rust. water projects.

FUDIROS Or TACt
AND CORCLUSIOJS OP LAW

1. Th. Wood County Comission’ s order proposes to expand the

bow lanes of Lubeck Public Service District to iflcluds certain unmoor

poni ted territorie, adjacent to Lubeck Public Service~ District which

cuna. ~nely have-no source of water supply. (July 3,1985 Application—and
att~ 4~.’ts).

2. Lubeck Public Service District is in tb. process of evaluating a

prop )sed project to include the expansion of service into tbeas designated
ten Ltories in conjunction with a project to expand tb. District’s capaci
ty id upgrade it. facilities to meet the needs of existing and future
cual mm. Lubeck Public Service. District intends to seek available
funt Lug and fits for a certificate of convenience and necessity from the
Com Lssion for such a project as soon as possible, hopefully as early as

1989. (Tn., pp. 11, 14—15).

3
•

Issed upon prol4i~ttt~ry estimates, it is anticipated that. Lubeck
Pubi .c Service District can provid quality water service at reasonable
rate i to these area., and an appropriate project can be submitted for tb.
Co~ semen’s r.vi.ii and approval. (Tr., pp. 11, 14-15).

4, $tn.ral Veil. Public Service District, which L, anotbe~ water

util. ty which serves adjacent territories, has not submitted an elternats
prop sal for serving the territory in question, atid it did not appear in

oppo ition to the proposed expansion of boundaries by Lubsek Public
Serv cs District. (Tn., pp. 10—12).

.uuuc meime cossss~ssis
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5. The general public in the affected territories supports the

expinsion of Lubeck Public Service District’. boundaries. (Ti., pp.
28~:3).

6, Thi Staff of the Public Servic. Ccamisaicn supported the

proi sed boundary expansion, and believed the District wa, taking reason

abli measures to eval.uat. availabl• alternatives for serving the territo

ry. (Ti., PP. 19—22).

CORCWSIOI OP LAW

Upon consideration of all of th. above, the Adetnistrativa Law Judge
is f the opinion that the July 7, 1988 Order of the Wood County Comets
aioi to enlarge th. boundaries of LubeCk Public Service District I.

rsai onable and appropriate and consistent with th. public interest. This

appi oval shalt in no manner constitute any prior approval for any project
whi Is Li subsequently designed to serve the.. territories, and such a

pro~ act, when developed, meat be submitted to the C~tssLon and reviewed
on ta own merits.

ORDE

IT IS, THIBEPORL ORDERED that the JuLy 7, 1988 Order of the Wood
Coin ty Counieston to enlarge the boundaries of Lubeck Public Service
Diii net to include th. territories of Lost Pavamant, Missouri Run, TMope
Hll~, Ronewood Road, and Woodyard Creek Road, ii hereby approved. Any
pro,~ sot which is subsequently developed to serve this territory shall be
eubi ttted to th. Comeisston for review and approval on it. own merits.

The Executive Secretary is hereby ordered to serve a copy of this
ord~ r upon the Comeission by hand delivery, and upon all parties of record

by t sited States Certified Mail, returu receipt requested.

Leave is hereby granted to the parties to file written ezcepttons
supi orted by a brief with the Executive Secretary of the Coisaton within
fifi sen (15) days of the date this ord.r is mailed. If exceptions are

fil’ d, the parties filing exceptions shalt certify to the Executive
Seci stary that all partie. of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of
the Cometssian, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day tin. period, unless it is
ordi red stayed or postponed by the Comei.sion.

Any party may reçiest waiver of the right to file exceptions to an
AdeJ ustrative Law Judge’. Order by filing an appropriate petition in
writ ing with the Secretary. No such waiver wilt be effectiva until

appi ~ved by order of the Comeissiou, nor shall any such waiver operate to
make any AdeiniscraUve Law ‘a Order or Decision clue order of the

.vs~* rnv.cu cs~uaass.
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corn siton sooner than five (3) day. after approval of such waiver by the

Corn uion.

Robert 7. Williams
£~iniitractvs Law Judge

RPWs *1
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Entered: ~u~w 2 ~gqp

CMI 0. 97-0297-PSWD-PC

WOOD OUW1’T CG*SISSlOW

etition for consent and approval
or en1arg~P”t of the boundarie, of

he Mineral Wells Public Service District.

CASE 0. 97-0483-PSWD-PC

WOOD ~OtIfl’! CCPIIISSICN
atition fox consent and approval to

niarge and readjust the boundaries

~f Lubeck Public Service District.

~ DECISIOW

~ In. 97-0297-PSWD-PC

~ March 19, 1997, the Wood County Comaission filed a petition seeking
Comei eion approval for the enlargement of the boundaries of the Mineral

Wells Public Service District. Such en1arge~1*nt would incorporate areas in

Steel ~, Slate a~ gart Magisterial .Distr~ct.~

~UL ~. 97-0413-PSWD-PC

~ April 25, 199?, the Wood County C~iasion filed a petition seeking
Comei uion apptoval to enlarg. and readjust the bomI~~ariee of the Lubeck
Publi: Service District.

ly Order dated June 6, 1997, Case Non. 97-04$1-PSWD-PC and 97-0297-
psim- ~C were consolidated and referred to the Division of Adeintetrative Law

Judg for a decision to be rendered on or before October 1.5. 1997.

In Pinal Joint Mesoranda filed in these cases on May 22 and June 3,
1997, Staff Attorney .1 Joseph Watkins, Require, indicated that, in both

cases, Staff rae ~drd approval of the Wood County Cewlesion’ e petitions
and I ~at the matters be set for bearing a. required by Nest Virqinia Code
~16-13A-2.

~y Order dated July 16. 1997, these matters were set for bearing to be
held ii the Court Room, Second Ploor City-County (~‘p1ex, Parkersberg, West
virgi ia, on August 13. 1997. Said order also required that the Wood County

,~ CoUini Sian give notice of the date, time and place of the hearing by
publishing a Notice of Hearing oflce in a newspaper, duly qualified by the

pusus . ~u~isa

o~ eisv imsune



secreriry of State, published and of general circulation in Wood County.
Th~ hi iring wan held as scheduled. The Wood County C~vsiesion appeared by
its ci unsel Silen Madeglio, Esquire. The fubeck Public Service District

appesi ad Dy itS counsel Lawrence Roofing, Require. Cameission Staff was

reprei ented by Staff Attorney J. Joseph Watkins.

t one appeared at the hearing in protest after proper publication had

been i ad., as evidenced by the affidavit of publication dated August 4,
1997, which was filed with the Ca~esion on August 11. 1997.

FINDfl~S~OP FACT

•
In Case No. 97-0297-PSWD-PC, on March 19. 1997, the Wood County

f’r~ii ion filed a petition seeking C~iseion approval for the enlargement
of th boundaries of the Mineral Well. Public Service District. (See,
petiti an).

2. In Case No. 97-0483-PSWO-PC. on April 25. 1997, the Wood County
Coamig sion filed a petition seeking Cameinsion approval to enlarge and

readju it the boundaries of Lubeck Public Service District. (See, petition).

3. In a Final Joint Staff M~r~”d~a filed in thee. cases on May 22

and J~ ~e 3, 1997, Staff Attorney J. Joseph Watkins advised that, in both

cases, Staff rec~ded approval of the Wood County Caesiasions petitions.
(See, Final Joint Staff Memoraodua filed May 22, 1997 and June 3, 1997).

4. By Order dated July 16
• 1997. these mett.r. were set for hearing to

be hal I in the Court. Room, Second Floor. City-County Cømplex, Parkersburg,
West V Lrginia, on August 13. 1997. Said Order also required that the Wood

Count~ Comeission give notice of the bearing by publishing a Notice of
Ilearii g once in a newspaper, duly qualified by the ~ece~av~of~State..
publis ted’ and of 9efleX~a1 circulaUO iñwOdd C~ii~ty. (See, Order dated
July l. 1997).

5 ‘the Wood County ~esiuion published the Notice of Rearing in Wood
County in accordance with the r~4.ebon’s requirements. (See, affidavit of
public ition filed August 11. 1997).

6. At the bearing held in these cases on August 13, 1997, no one

appea~ ad in protest to the orders of the Wood County (~eaiseion. (See,
Tr., p. 53.

CO~1C~II~Xoo OF LAW

T re Administrative Law Judge ii of the opinion and Linde that
• since

tb* Wa id County 4~r’~4 anion gave proper notice of the hearing to be held in
these sea., an~ no one appeared in protest to the petitions at the hearing
held a August 13, 1997; the orderi of the Wood County C~iasion in tb*s
cases ~an be approved as unproteated.

—
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ORDBR

1’ IS. THBPE~ORL ORDU~ that the order of th hood County Co~insiøn
dated April 10, 1911. filed in Case fbi. 97-0297-PSI~-PC and 97-0483-PSWD-

PC. ~ jueting the boundaries of Mineral Wells Public Service District and
Lubec Public Service District, be. and the ease hereby is, approved.

he ~xecutivw Secretary ii hereby ordered to serve a copy of this order

upon he Coseiseion by hand delivery, and upon all parties of record by
Unite States Certified Mail, return receipt requested.

eave is hereby granted to th. parties to file written exception.
ouppo ted by a brief with the Sxecutive Secretary of the (~nmaieiion within
fifte n (iS) days of the date this order ii mailed. If exceptions are

fjled the parties filing exceptions shalt certify to the Ixecutive Secre
tary hat all parties of record have been served said exception..

f no exceptions are o filed this order shall becose the order of the
~mai sion, without further action or order, five (5) days following the
expix tion of the aforesaid fifteen (15) day ties period, unles, it is
order d stayed or postponed by the C~mitssicn.

ny party may request waiver of the right to file exceptions to an

Admin strative Law Judge’s Order by filing an appropriate petition in
wziti p with the Secretary. No such waiver will be effective until appruved
by or or of the Connission. nor shall any such waiver operate to make any
Adeth etrative Law Judge • s Order or Decision th. order of the ~iuicn
scone than fiv CS) days after approval of such waiver by the Cnuniseion.

4t#~th~.
•

Robert W. Glass
• A.~(iie~ra~iv Law Judge
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DECEMBER2S, 2009

IN ThE ~~UNTy COMMISSION OF WOOD COUNTY. WEST VIRGINIA

IN RE: ThE COUNTY COMMISSION APPOINTED JOhN SINES TO fiB

LUBECK PUBLIC SERVICE DISTRICT BOARD.

On this date, the County Commission of Wood County, upon a motion made by Dam

Blair Couch, s~da1 by Wayne Dunn end mad. un.rnirftu by Rick Modenftt, APPOIWTEJ

John Simm to the bibcck Public Service District Bond. Mr. Smas tarm will expire on Dexanb~

31.20*5. Said appon~nent is puonond to on Order appearing in Order Book 51, at Page 433 on

bearing the dale of April 1,1991, dealing with the procedure policy for appointments to Board

and Authorities.

APPRO~:

COMMISSION OF WOOD COUNTY

Mf761 1~



~t~tçz of Wg~t .Virgini~
C~rtific~t~

This Is Ta c~rtifg That On f~bruarg ‘ 6.2010

~ucc~ssfu11ç C~omp1RtRd ThR P~ board Mgmb~rs Mandatorg
Training ~m1npr liRid ‘ill th~ Wingatg Inn, south Charleston, W~7

Wgst 9ir1Ji~1s~urg.a ~~Ic1t~a&th

U~g~liVsp~ál oJ~*~a~I
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DP1J NOVE~R 17, 2005

COUNTY COMMISSION OFWOOD COUNTY, T~IRGI~TA

~q R.E THE COUNTY. COMMISSlO~ REAPPOINTED !ER.RY MARTIN

TO THE LUBECK PUBLIC SERVICE DISTRICTBOARD.

QP~F~

On this date, the County Comzru~sion of Wood County, upon a mo~on thade by Rick

MÔdcsitt, seconded by GaryD. Dean and passed, reappOnted J~y Mmtintó the bibeck

Public S~vice Districifloard~ Said appointmr~if is due to the ~pizalion of the t~m of Mr.
.

Martin and is fiuth~ pursuant t~ an Ord~ appearing in Ordà Book 51, at Page 433 and bearing

the date of April 1, 1991~d~aIing with the procedure policy for appOinfrn~it’i to Boards and

Authorities.
-

Mr. Mar6n’s new term Will v~pi~c DecthnbCr3l, 2011.

APPROVED:

TEE COUNTY COMMISSION OP WOOD COtJNTY

•

dary

•

~
k’tdodesitt~ cmmis~inn~
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FR~1 : PROM F~( NO. 304424189? Oct. 00 2009 ia:i~i Pt

‘IN AQOER D. MARTN—OMEOP OflIC5—RBAPPOIPITED ~(BE&LU3BCR PUBUC SERVICE DISTRICT

8041W.
ST4TH OP WEST.VIROINZA.
CO~JNTY OP WOOD. TO.WIT:
1 ROGER D. W.RI1N. do ioteowly iwc~ or a~m thu 1 will mippost the~ofth. Unitud Sestee, the ~ojdtud~ atWest

flrgtnla, afldthai I will Mth~’Uy ud bupwlally dIs~bup the diitlos ofthe office of ERA Ofl~fT~ MEIdIER LUBEC]~ PUBLIC

ERVICE flJSTRICT BOARD Ia ced far Wood Couaty. West Virgiull, to the bust otmysidU usdjudgm~.it, dutlai myco~’~’~ so the

.so~ SOHE2 MB GOD.

I WR~gorD.Mudn
Sub~bod aed swam Ia. beats the County Cacimluskm, ofWood Caui*y, Wc~VLrgtnfu, thu 10th day of Dutember 2007.

Jamb Sin

clcmk Wood CoisozyCoust
By: Ususido Blosiliss. Deputy



_____

FI~C ~O. : 3044241697 ~g. 24 ~05 09:4~N Pt

R& mRRYR. MA&TDJ—OATROPOPPICB—A~ULUEECK PUBLICS~VI~DISTRICTBOARD.

S11’ATE OP WEST VIRGINIA,
COUNTY OP WOOD, io-wrn
lJ JURY a. ~ do r u~RtyswIwthm I ~ffl g~~$~lhi,4~ ottho UnLtcd SW~, t~

Coosdm~Is. ofW~t VkgÜ~I, sod this I wiU ~th~iIIy~ d~~saoftbsof&oof~fl ua~ puouc
DIiflZ@! s~ In and ~r Wood Canoty, Wc~Vkjdo,~ das bois otmy skit) andj”~r’t dit~ ~y

COD~21I~CS Intbss~SO hELPMS GOD.

s/3m, R. t~xtia

~ bsk~ Ut. CyC~n’-~-’dWo dCoimIy, Wais Vb~ioIs, thIs 7th do,ofJuly, 2003
Jimle Six,

__amkWood o—~--~

By: Bzeod. Bloadlo Deputy



STATE OF WEST VIRGINIA

COUNTY OF WOOD } TQ-Wff:

1 Ithm Sian .40 ioLcm~ly sw~ thaz 1 will ~çp~t the Co~sZ~~ution of the UDiICd Slazes, the

Coasünaioa o(*hc S~*tt of Won Virginia, and thee I will ~ithf~il1y and impistiiily diadiarge the duzica of the

o($cc of the Lubcck Public Service Düthct Board in and foe’ Wood Co&mty~ We~ Virginia, to

the best of mys~I1 aDd ~udgmic~. 4~g u~ com~ce i~d~~SO KELP ME GOD

_

Sub~cñbcd and ~wom to. bcforc ~ /~,,i,~e4~of Wood County. Wcs Vu~ua. thi31114

dayot~&ti~di~,2OIO.
F,
__

OakatWood County Communion



RULESOF PROCEDURE 1.5

LUBECI( PUBUC SERVICE DISTRICT

ARTICLE!

NAME ANDPLACE OF BUSINESS

Section 1 The name of this Public Service District shall be LUBECK

P BUC SERVICE DISTRICT (the “District”).

Sectiont The pnncipal office ofthe District will be Ioca&cd in Washington,
W Virginia.

Section 3 The official seal of the District shall consist of 2 concentric

c let between which cütles shall be inscribed Lubeck Public Service District, and in the

icr “seal” as follows:

Scction4 The fiscal year ç)f the District shall begin on the 1U day of July
in Is year and shall end on June 30 of the following year.

ARTICLE II

PURPOSE

Sectioni The District is organized and operated exclusively forthe purposes
set oithinChapter 16, Article l3Aof theCodcofWestVirgj~ja, 1931, asamendcd(the
“A “).

5
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ARTICLE III

MEMBERSHIP

Section 1 The members of the Public Service Board of the District (the
UB “) shall be those persons appointed by The County Commission ofWood County, West
Vi inia (the “County Commission”), or otherwise appointed pursuant to the Act, who shall

eforsuchtesasmaybespeciliediniheorderoftheCountyCommissionorothcrwise.

Sectiani Should any member of the Board resign or otherwise become

leg ly disqualified to serve as a member of the Board, the District shall immediately notify
the County Commission or other cfltity provided under the Act and request the appointment
of qualified person to fill such vacancy. Prior to the end of the term of any member of the

B ,the District shall notify the County Commission or other entity provided under the Act

of e pending termination and request the County Commission or other entity provided under
the Act to eater an order of appointment or re-appointment to maintain a fully qualified

bership of the Board.

Section 3 The District shall provide to the Public Service Commission of

W Virginia, Within 30 days ofthe appointment, the following information: the new board

mc ‘a name, home address, home and office phone numbers, date of appointment length
of ,who the new member replaces and if the new appointee has previously served on the

and such other information requited under the Act.

Section 4 Each board member shall, within 6 months of taking office,

su essfuUycomplcic the training program established and administered by thePublicSen’ice
Co mission of West Virginia in. conjunction with the West Virginia Department of

En ironmental Pmtection and, the West Virginia Bureau for Public Health.

Section 5 Board members shall not be or become pecuniarily interested.
d’ city or indirectly, in the proceeds of any contract or service, or in furnishing any supplies
or ‘ala to the District, nor shall a fOrmer board member be hired by Lb. District in any
ca ity within a minimum of 12 months alter such board member’s term has expired or after

board member has resigned horn the Board.

Section 6 Salaries of the board members shall be established as provided in

Ch pier 16,ArtIcle 13A,Section4oftheAcl. TheDistrictshallcertifythenumberof
cus men served to the Public Service Conunissroa of West Virginia on the first day of July

year. Board members may.’ be reimbu&d for all reasonable and ne~ary expenses
ac ally incurred in the performance of their dudcs~.

•
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Sectionl The members of the Board ate not personally liable or responsible
for any obligations of the District or the Board but are answerable only for willful misconduct

in e perfonnance of their duties.

ARTICLE IV

MEETINGS OFTHEBOARD

Sectioni The memben of the Board shall hold regular monthly meetings
on uch days of each month and at such place and hour as the members shall determine from

i totime. lfthcdayslatcdshallfallonalcgalhollday,themeelingshallbehcldonthe
fo owing day. Special meetings of the Board may be called at any time by the Chairperson or

by quorum of the Board..

Section 2 At any meeting of the Board, a majority of the members of the

B shall constitute aquosum. Each membearoithe Board shall have one vote at any meeting
an if a quorum is not present, those present may adjourn the meeting to a later date.

Section 3 Unless othetwise waived, notice to members of regular meetings
be by letter or telephone. Unless otherwise waived, notice to members of each special

m g shall bp by letter or telephone not less than fl hours before the dale fixed for such

s ial meeting. The notice of any special meeting shall state briefly the purposes of such

m ing and the nature ofthi business lobe transacted at such meeting. and no business other

th that stated in the notice shall be transacted at such special meeting.

Sectioá 4 Pursuant to Chapter 6, Aitlcli9A. Section 3 of the Code of West

Vi ia, 1931,asamendcd,notlccofthedate,time,placcandagcndaofallregularly
sc eduled meetings of the Board, and the date, time, place and purpose of all special meetings
of Board, shall be made available, in advance, to the public and news media as follows:

Rule No.L Notice ~f Regularly Scheduled Meedngg Immediately alter

ion of these Rules of Procedure and in January of each year thereafter, the Board shall

i ct the Secretary to, and the Secretary shall, post, and leave posted throughout the year to

w it applies, at the regular meetingplaceofthe Board and at the Wood CountyCourthouse,
w notices customarily axe posted a notice setting forth the date, time and place of the

B ‘s regularly scheduled meetings for the ensuing year. In addition, a copy of the agenda
for each regularly scheduled meeting shafl also be posted at the same location by the Secretary
n less than 12 hours before such regular meeting Is to be held.

M04 17*3.1 3.



The Boagil shall also instn3ct the Secretary to, and the Secretary shall, distribute

to scSi of the newspapers and other news media listed below a notice identical to that posted:

News Media Fax Number

The Parkersburg News and (304) 485-5122
The Parkersburg Sentinel

WXIL (304) 424-6953

WNUS : (304) 295-4389

WTAP (304) 422-3920

A notice shall be considered distributed to a news medium when it has been

fax to such news medium at the fax number listed above. In January of each year alter the

ado on of these Rules of Procedure, the Board shall review the above list and shall amend

su list as needed, in the opinion of the Board, to reflect properly all the newspapers and

oth news media that customarily cover’news of the area served by die Board. In addition, a

co of the agenda for each regularly scheduled meeting shall also be distributed to the news

m a by the Secretary not less than 72 hours before such regular meeting is to be held.

In the event ofany modification to the date, time, place or agenda of a regularly
sch ed meeting ofthe Board, notice of such modification shall immediately be gven to the

pub c and news media by posting at the places and distnbutmg to th~news media in the manner

set above not less than 48 hews before such regular meeting is to be held. A copy of the

noti of such modification shall be attached to and made a pan of the minutes of the meeting
for hich such notice was given.

RuleNo.2. NodccbfSpecialMcetings No*lcssthanl2hourspnortothe
• datc~set for any special meeting of the Board. the Board shall insinict the Secretary to, and the
• Seci~e1aiy shall, post at the regu~at~ rneeling.placc of the Board and at the Wood County

Cou~thouse, where notices customarily are posted, a notice setting forth the date, time, place
and purpose or purposes of such special meeting. Business at such special meeting shall be

limi~ed to the purpose or purposes specified in said notice.

As soon as practical after the posting of said notice, but not less than 72 hours

prio~to the date set for such special meeting, the Secretary shall distribute to each of the

ncw~papers and other news media listed in Rule No. I hereof, a notice identical to that posted.
Amt~ndments made to such news media list, as provided for in said Rule No. 1, shall be

inco~porated by reference in this Rule No.2. A notice shall be considered distributed to a

new4 medium when it has been addressed to such news medium at the address listed in said

Rule~ No.1, or at such other address as the news iñedium has in writing requested ~c used,

mark~ed or stamped with first class postage and deposited in the United States mail.

MOdI l~I3i .4



A copy of such notice posted and distributed pursuant to this Rule No.2 shall

be uachcd to and made a pan of the minutes of the meeting for which such notice was given.

Rule No.3. Emertenc~ Meetings The Board may hold a meeting without

p vidung the notice to the public and news media required by Rule No. 1 and Rule No. 2

he f only in the event of an emergency requiring Immediate official action. The existence

for such an emergency requ ng imme ham official action shall be determined by the Board

shall be attested to in a certificate by the Secretaty describing such emergency and setting
I the reason or reasons immediate official action is required, which certificate shall be

at cited toand made apartofihemunutesofsuchemcrgencymeeting.

Rule No.4. Executive Sessions Th. Board may hold an executive session

du ngaegular~specialoresnergencymeetingunacordancwithChapter6,Anic)e9A,
S Lion 4 of the Code of West Virginia. 1931, as amended. During the open portion of the

g, pilor to convening an executive session, the Chairperson shall identify the

aul onzation under Chapter 6. Article 9A, Section 4 of the Code of West Virginia, 1931, as

for holding the executive session and present it to the Board and to the general

Pu Ic, but no decision may be made In the executive session. An executive session may be

hel only upon a majority affirmative vote ofthe Board ineunb~ts present The Board may hold

an xecuuve session and exclude the public only when a closed session is required for any of

the lions permitted under Chapter 6. Anicle9A, Section 4 of the Code of West Virginia,
1931, as amended.

Rule No.5. Minutes The ifoard shalj provide for the preparation of written

mm tea of all of its meetings. Subject to the exceptions set faith in Chapter 6, Article 9A,

~ 4 of the Code of West VirginIa, 1931, as I s&cs of all mW~sexccpt~
miii tea of~~any are taken, shall be available to the public within a

able time alter the meeting and shall include, at least, the following information:.

(I) Thedate,timeandplaccofthemee*ung;
(2) The name of e~ch Board member present and absent;

(3) All moiipns, proposals, resohitions, orders, ordinances and measures

proposed, the name of the person proposing the same and their

disposilion;and
(4) The results of all votes and, upon the request of a Board member, the

vote of each Board member, by name.

RuleNo.6. NoActions by Reference Exceptasothuwise expressly provided
by 1 w, the Board may not deliberate, vote, or otherwise take official action upon any mnut~

by fcrencc to a letter, number or other designation cc other secret device or method, which

may ii difficult for persours attdndung a meeting to understand what is being deliberated,

MO4l$.I
-
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vol or acted upon. However, this rule does not prohibit the Board from deliberating, voting
or therwise taking action by reference to an agenda, if copies of the agenda, sufficiently
wo to enable the public to understand what is being deliberated, voted or acted upon, are

av lable for public inspection at the meeting. The Board may not vote by secret or written

balot.

Rule NoJ Bzoadcastin~ of Meetings Except as otherwise provided in this

rul ,anyradioortelcvisions*ationisentffledwbroarkastailoranypartofaBoardmecsing
lied to be open. The Board may regulate the placement and use of equipment necessity

for broadcasting, photographing, filming or recording a meeting, so as to prevent undue

ml exence with the meeting. The Board shall allow the equipment to be placed within the

tingmominsuchawayastopennilitsintendeduse,andtheordinaiyuscofthc

equ pmens may nor be declared to constitute undue intcrfaencc provided, that If the Board,

in g faith, detemiines that the sine of the meeting mom is such that all the members of the

pub ic present and the equipment and pCrsonnel necessary for broadCasting, photographing,
f g and tape-recording the meeting cannot be accommodated in the meeting room without

u ly interfering with the meeting and an adequate alternative meeting room is not readily
• av Ic, then the Board. acting n good faith and consistent with the purposes of this rule. may

the pooling of the equipment and the personnel operating it.

Rule No.8. Telephonic ~eet1ng~ Board meetings may beheld by telephone
co erence or other electronic means. All Board members participating by telephone or other
dec nic means must be audible to all those personally present

Section 5 All meetings of any committee of the Board shall be subject to

.ules of P ocedure~ser forth in~Scct on 4~abov&
... ~.

AR11~LEV

FRCERS.

Section 1 The officcrw of the Board shall be a Chairperson, Secretary and
T ret. The Chairperson shall be eleCted from the members of the Board. The Secretary
and reasurer need nor be members of the Board.

Section~2 The offlccñ of. the Board shall be elected each year by the

at the first meeting after the l~rsz day of January of each year. The officers so

dec shall serve until the next annual election by the membership and until their successors

axe y elected and qualified. Any vacancy occulTuig among the officers shall be fllldd by the

of the Board at a regular or special meeting. Persons selected to fill vacancies shall

MDIII .1 6



ser~e until the next annual organizational meeting of the Board when their successors shall be

el ted as hereinabove provided.

ARTICLE VI

DUTIES OF OFFICERS

me*

ofa

loll

Ch~

Cha

con

con

of ii

mci

whi

.wjtj

Sec
•

Sec

dee

othi

Sec

you

suci

limi

Din

insç
aIlJ

Section 1 When present, the Chauperson shall pteside as Chairperson at all

rings of the Board. The Chairperson shall, together with the Secretary, sign the minutes

II meetings at which the Chairperson shall preside. TheChairperson shall attend generally
e executive business of the Board and exercise such powers as may be conferred upon the

hpcrson by the Board, by these Rules of Procedure, or prescribed by law. The

irperson shall execute, and ifnecessary, acknowledge for record any deeds, deeds oftrust,

racts, notes, bonds, agreements, or other documents necessary requisite, proper or

venient to be executed by or on behalf of the Board when and if directed by the members

icBoard.

Section2 If the Chairperson is absent from any meeting, the remaining
ibers of the Board shall select a temporary chairperson.

Sectioni The Secretary shall keep a ~cco,d of all proceedings of the Board
:h shall be available for inspection as ether public records. Duplicate records shall be filed

the County Commission and shall Include the minutes of all Board meetings. The

elary shall, together with the Chairperson, sign the minutes of the meetings at which the

easy Isp LTheSecrç~ shall have char cofthem uie.book,~be the cuatodianQL

Is and other documents and papers o~ the Board. The Secretary shall also pexfonn such

r duties as maybe required of the Secretary by laW or as may be conferred upon the

‘etary from time to time by the members of the Board.

Section 4 The Treasurer shall be the lawful custodian of all funds of the

rid and shall pay same oUt on orders authorized or approved by the Board. The Treasurer

I keep orcausc to be kept proper and accurate books of accounts and~receipts and

~hcrs for all disbursements made by or through the Treasurer and shall prepare and submit

reports and statements of the financial condition of the Board as the members may from

to time prescribe. The Treasurer shall keep and preserve all financial records of the

~ict for 10 years and shall at all times have such records readily available for public
~ction. AL the end of the Treasurer’s term of office, the Tleasurer shall promptly deliver

~nancial records of the District to his successor in office. The Treasurer shall also

mnsuchotherdutiesasmaybe~equüedo(thcTreasurerbylawocasmaybcconferred

Moffimi 7



u ii the Trcasurer rrom time to lime by the members of the Board. The Treasurer shall

Cu ishbond inanamounltobctixedbytheBoardtortheuseandbenetitofthe District.

Section5 No énoney may be paid out by the Disthct except upon an order

si ned by the Chairperson and Secretary, or such other person or persons authorized by the

C auperson or the Secretaty. as the case may be; to sign such orders on their behalf. Each

o (or the payment of money shall spCcify the pwpoaes for which the amount thereof is to

be paid, with sufficient clearness to indicate the purpose for which the order is issued, and

t re shall be endorsed thereon the name of the particular fund out of which ii is payable and

it I be payable from the fund constituted for such pwpose. and no other. All such orde*~

sh I be reflected in the minutes of the next meeting of the Board.

Section6 The menibcis and officers ofthe Board shall make available to the

C ty Commission, at all times, all of its books and records pertaining to the District’s

o iion, finances and affairs, for inspection and audit.

4RTICLE VII

AMENDMENTS TO RULES OF PROCEDURE

Section 1 These Rules of Procedure may be altered, changed, amended or

a cdtoatanyregularorspeclalmeetingoftheBoardwhenaquorumispresernanda
my of those present vote for the alterstion, change, amendment or addition; but no such

al tion, change, amendment or addition shall be made at any special meeting unless notice

of e intentio psesucb.aitcraal~ c~ange,• ~thLa_c!c~
$ ment of the substance thereof be included in the wiitten notice calling such special
mting.

Adopted this 26db day of 1~ay, 2005.

and Member

Member
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cERIIFICATION

Certified a tnic copy of the Rules of Procedure duly adopted by the

B of Lubeck Public Service Distiict~ on May 26~ 2005.

Dated this 17a day of June, 2005.

(S U

101

MOlfi i 9



LUBECK PU8LIC SERVICE DISTRICT

January 13, 2011

Jerry R. Martin, Chairman

Roger 0. MartIn, Treasurer

John II. Sines. Secretary

Attending: Roger Martin, Jerry Martin, John Sines, Jim Coi, Rocky McConnell, Phil Postiewait.

Gary Brode, Judy Boston, Kyle Burnett

Sewer Water

NO. OFCUSTOMffiS: Section I take WaeNngtcn Road 319 509

2 L~ocK 345 448

3 PiwetiI8 - Biann Hgts 278 394

4C~PontRd 290 311

5Lailuneadfld. 116 368

OLMH•Hcmewoodfld. 0 318

7 WashIngton 8cttran 302 400

8 New England RIdge 182 337

9 L~.theciI South 201 329

lOLaiknieadArea-Mantown 75 374

11 RI 68 South - HngewelI 0 280

l2MftcheI’e 93 93

l3Westowr&WaJcelejd 29 32

Tutal Customers 2230 4176

T~REPORT:

Rewnue Fund WV Central •$82,O38~94
O& N Fund WV Central $3,137.58
RL~COnStnJCLIOnAGCI

. $0.00
IJDC Constiuction AccI $000

Trans~r Fm Rewnue to O&M Checking Acci $12,900.00
Trra~sterFmmewnuo.toO&M Checking Acct

~ ~
. ..._ ..- - .-..—..-$22,7O0.0O~

Transfer From Re’.enue to O&M Checking Acci $0.00

1~ws~r From flewnue to O&M CheckIng Acci $0.00

Transfer From Rewnue to O&M Chocking Acct $0.00

The following tran~e,s were made to cover payroll & Nil. alnce the lad board meeting:
Transfer From Rewnue to O&M Checking Acci $21,097.36
Transfer From Rowntm to WesBaswe Tax Acct $5,661.02
Trmwfer From Rewnue to O&M Qwcklng Acot. $0.00

Thetsior From Rownue to WoeBarroe Tax AccI $0.00



FIRST ORDER OF BUSINESS:

A) Prayer by Jerry Martin followed by the Pledge.

B) Election of officers: Moved by Roger Martin. seconded by John Sines

that the Board members hold the same positions as last year. that

being. Chairman Jerry Martin, Treasurer Roger Martin, and Secretary
John Sines. Passed unanimously.

C) Moved by Roger Martin, seconded by John Sines that the minutes of

the Board meeting of December 16. 2010 be approved. Passed

unanimously.

DISCUSSION OF DISTRICT HAPPENINGS:

It was reported what the field has been doing in the District

A) Installed 0 water taps &nce the last Board meeting. There are 0 water

taps to be installed. This gave us 15 water taps for 2010 and 0 water

taps for 2011. The District has installed 0 sewer taps since the last

Board meeting. There are 0 sewer taps to be installed. This gave us

3 sewer taps for 2010 and 0 sewer taps for 2011.

B) Repaired 2 main line leak and 2 service line leaks.

C) Did Turn offs arid turn one.

D) Tested water meters.

E) Unloaded remainder of pipe for Lost Pavement.

F) Removed snow from parking lot

G) Ran the smoker in Somer Villa in reference to customer complaint. It

was their problem.

H)ContinuingtopaintinthewaterpIant-~--.~

(I) Completed work orders, spotted lines, set meters.

It was reported what BHI and Rod have been working on:

December Water Pumped to System: 27,280.300 Gallons

Homewood Booster Station: 1930,649 Gallons

New England Booster Station: 1,403.192 Gallons

High Water Usage and Day: 1,080.000 on 12/03
Low Water Usage and Day: 679.300 on 12/02

2



GENERAL BUSINESS:

A) Moved by Roger Martin, seconded by John Sines that all bills be

approved as reviewed by management and the Board, in addition to

all fund transfers as presented. Passed unanimously.

B) Wadesville Water Project — The District is continuing toward the Pro-

Closing and pro-construction meetings on February 9, 2011. There

will have to be a Special Meeting at 9:30 AM on February 9 and then

the regular Board meeting will follow on February 10, 2011.

1. Moved by Roger Martin, seconded by John Sines that the District

accept the list of Resident Project Representatives as presented
by Burgess & Niple. Passed unanimously.

2. Moved by John Sines, seconded by Roger Martin that the District

sign the application to the State of West Virginia for a Direct Pay
Permit thus allowing the contractor to purchase material without

sales tax. Passed unanimously.

C) Ball School Road Water Project — The men continue to try and lay
pipe as the weather permits.

D) Jim made mention of the fact that the sewer rate case was filed

yesterday. January 12. 2011. The PSC now has 120 days to give the

District an answer in the case.

E) Kyle Burnett form Burgess & Niple brought the Board up to date on

the Belleville water project work being completed.

F) Jim spoke to Gary Brode of Lake Washington about the delay in the

PSC case for their project untie after the general sewer rate case.

/
APPROVED~ ~CAUESTED



cPu6(ic Service Commission

Of West liirginia

James M. C

Lubeck Pul

P0 Box 7&

Washingtoi

DX, Manager
Lic Service District

,WV 26181-0700

RE:

Dear Mr. C x:

Case No. 09-1493-PWD-PC

Lubeck Public Service District

to

A c py of an Order issued today in the above-referenced proceeding is being transmitted

you eleci onically.

Get

original an~

all other pa

electronic I

era! reminder - if you submit any additional documents - in addition to filing an

12 copies of all documents with the Commission, you are required to mail a copy to

ties of record. Please note - the Public Service Commission does not accept

lings.

Sincerely,

S S/jan
End order

Sandra Squire, Director

Executive Secretary Division

201 ~Brook~)c Stre

CliarCeston, We~
t, cP. 0. cBo~812

~ ‘Virginia 25323

‘P/lone: (304)
(304)

ByE-Mai Only

340-0300

340-0325

September 18, 2009
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PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON

Ata session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the

City of Cli -leston on the 1 8th day of September, 2009.

CASE NO. 09-1493-PWD-PC

LUBECK I UBLIC SERVICE DISTRICT,
a public uti ity, Washington, Wood County.

Petii ~on for consent and approval to borrow funds by issuing a

bon~ anticipation note to be purchased by the West Virginia Water
Dev iopment Authority for the purpose of funding the District’s local

shar of a Corps of Engineers project to repair the Ohio River Bank

whi Ii threatens our well field, in addition for consent and approval
of a ~roject Partnership Agreement between the Department of the

Am ,‘ and the District for construction of the Walker Lane Emergency
Stre mbank Protection Project.

COMMISSION ORDER

The ~ommission grants its prior consent for a public service district to borrow money,

receive a gr nt and enter into an agreement to receive construction and design services. The

Commissio i also concludes that a project to stabilize the Ohio River bank is within the

ordinary ci irse of business and a certificate of public convenience and necessity is not

required.

BACKGROUND

On September 2, 2009, Lubeek Public Service District petitioned for the

Commissio i’s prior consent for Lubeck to borrow $352,565 by issuing a Bond Anticipation
Note (BA1~ to be purchased by the West Virginia Water Development Authority to fund

Lubeck’s si are of a United States Army Corps of Engineers project to repair the Ohio River

bank that ti ~eatens Lubeck’s well field. Lubeck asserted that the BAN will enable Lubeck

to proceed ith the Walker Lane Emergency Streambank Protection Project, which is being
funded as f flows:

Public Service Commission

of West Virginia
Charleston



Con s of Engineers ARRA’ Grant $608,335
Wes Virginia Infrastructure & Jobs Development

Council Bond Anticipation Note $3 52.565

Total Project $960,900

Lubeck en losed a copy of the commitment letter for the BAN from WDA and the

Infrastruct~ e Council. Petition p. 1.

Lub~ ck advised that the Corps of Engineers designed the project, will bid it and will

supervise ti e construction of a 1,200-foot longitudinal dike located on the Ohio River near

new Walked Lane, Washington, to protect the well field water intakes from further exposure
and eventu 1 failure due to ongoing erosion of the Ohio River bank. Petition p. 1 &

attachment~

In ad lition, Lubeck requested the Commission’s prior consent for Lubeck to enter into

the Project artnership Agreement that provides the terms for the grant as well as the Corps
of Enginee~ s’ design and construction assistance for this project. Petition p. 1. Lubeck

advised tha it was imperative to receive the Commission’s approval before September 26,

2009, to mc et the Corps of Engineers’ time line for this ARRA project. j~

On S ~ptember 15,2009, Commission Staffrecommended that the petition be granted.
Initial & Fi: al Joint Staff Memorandum p. 4. Technical Staff advised that maintaining the

river bank t protect Lubeck’ s well field is a maintenance activity, even if it is funded by
non-traditio ial funds instead of from operation and maintenance accounts; complex

engineering is not needed; the project is small; and there is no rate impact. Utilities Division

Initial & Fi al Recommendation p. 4, attached to Initial & Final Joint Staff Memorandum.

Stafi advised that after two years the BAN will be converted to an Infrastructure Fund

loan at thn e percent interest for 20 years. Without approving the specific terms and

conditions ontained in the agreement, Staffrecommended that the Commission approve the

proposed a~ ~eement between Lubeck and the Corps ofEngineers, Lubeck’s request to accept
the $608,33 grant and Lubeck’s request for approval to borrow $352,565 by issuing a BAN

to be purch sed by WDA. Initial & Final Joint Staff Memorandum pp. 2-3.

Staf~ also advised that Lubeck’s project to repair the river bank was in the ordinary
course of bi siness and Lubeck does not need to obtain a certificate of public convenience

and necessi y before proceeding with this project. Initial & Final Joint Staff Memorandum

pp. 4-5.

Furt] er, Staffstated that its review ofthe agreement was limited to exploring potential
rate impact the obligations may have on Lubeck’s current ratepayers. In this proceeding,

Fe’ eral stimulus money was authorized by the American Recovery and Reinvestment

Act (ARRA;.

Public Service Commission

of West Virginia
Charleston 2



Staff has fl( t conducted a thorough legal and financial review of the entire agreement, and

Staff enco’u aged Lubeck to have its legal and fmancial consultants review the agreement.
Initial& Fi La! Joint Staff Memorandum p. 2.

DISCUSSION

By s atute, a public service district is required to obtain the Commission’s permission
to accept a rant, as follows:

Any ubhc service district.
. .

is authorized.
..

to accept loans or grants.
for t e purpose ofpaying part or all of the costs of construction or acquisition
of w ter systems .

W. Va. Co e § 16-13A-24.

A] ublic service district shall not..
.

exercise any of the powers conferred

byth provisions fW. Va. Code § 16-13A-24], without the prior consent and

appr val of the public service commission.

W. Va. Cod ~ § 16-1 3A-25. That same statute requires a public service district to obtain the

Commissio L’S prior consent before entering into a contract for engineering and design
services:

A]1 ublic service district shall not..
.
enter into contracts for the provision of

engi .eering, design or feasibility studies.
. .

without the prior consent and

appr va! of the public service commission...

It is reasonable for Lubeck to receive a $608,335 grant, as well as design and

constructio: assistance, from the Corps of Engineers for the Walker Lane Emergency
Streambani Protection Project. The Commission will grant its prior consent for Lubeck to

enter into U e Project Partnership Agreement.

It is ikewise reasonable for Lubeck to borrow $352,565 by issuing a BAN to be

purchased b WDA to fund Lubeck’s share ofthis project. After two years the BAN will be

converted t’ an Infrastructure Fund loan at three percent interest for 20 years. Lubeck must

obtain the Commission’s consent prior to entering into any further funding arrangements.

W. \ a. Code § 24-2-11 provides, in pertinent part, as follows:

(a) ~ o public utility. . .
shall begin the construction of any plant. . . , except

ordir ary extensions of existing systems in the usual course ofbusiness, unless

and 1 nti! it shall obtain from the public service commission a certificate of

publ:c convenience and necessity...

Public Service Commission

ofWest Virginia
Cliarleston 3



In G neral Order Number 246 (Feb. 24, 1993), the Commission directed utilities to

consult witi Stafffor a case-by-case determination ofwhether a project requires a certificate.

In this case, Staff has investigated and recommended that the Commission conclude that a

certificate i~ not required. Because maintaining the river bank to protect Lubeck’ s well field

is ordinary rork for Lubeck, complex engineering is not needed, the project is small, and

there is no r te impact, we agree that this work is within the ordinary course of business for

Lubeck and a certificate is not needed.

Beca ise this grant comes from federal stimulus money, the Commission will provide
its required tatutory consent for the receipt of this funding.

FINDINGS OF FACT

1. Lubeck has requested the Commission’s prior consent for Lubeck to enter into

a Project P rtnership Agreement with the Corps of Engineers, by which the Corps of

Engineers s~ ill provide design and construction assistance and a $608,335 grant to assist with

the Walker dane Emergency Streambank Protection Project. Petition p. 1 & attachments.

2. Lubeck has requested the Commission’s prior consent to borrow $352,565 by
issuing a B4 .N to be purchased by WDA to fund Lubeck’s share of the project. After two

years the BA .N will be converted to an Infrastructure Fund loan at three percent interest for

20 years.

3. Staff recommends that the petition be granted and that the Commission

determine t] at the project is in the ordinary course of business for Lubeck. Initial & Final

Joint Staff I lemorandum pp. 1-5 (Sept. 15, 2009).

CONCLUSIONS OF LAW

1. It is reasonable for Lubeck to borrow $352,565 by issuing a BAN to be

purchased b ~ WDA to fund Lubeck’s share of this Corps of Engineers project to repair the

Ohio River bank that threatens Lubeck’s well field. After two years the BAN will be

converted t~ an Infrastructure Fund loan at three percent interest for 20 years.

2. It is reasonable to grant the Commission’s prior consent for Lubeck to enter

into the cor ract with the Corps of Engineers to receive a $608,335 grant and design and

constructioi assi~tance for the Walker Lane Emergency Streambank Protection Project.

3. Because maintaining the river bank to protect Lubeck’s well field is ordinary
work for Lu ieck, complex engineering is not needed, the project is small, and there is no rate

Public Service Commission

of West Virginia
Charleston 4



impact, we
certificate

4.

quickly pro

ITif

the underly
Va. Code §

Agreement
the Corps o

ITE

to W. Va. C

BAN to b

Infrastructi

ITI~

ordinary coi

is not requiJ

~gree that this work is within the ordinary course of business for Lubeck and a

f public convenience and necessity is not required.

Because this grant comes from federal stimulus money, the Commission should

ride its required statutory consent for the receipt of this finding.

ORDER

THEREFORE ORDERED that Lubeck’s petition is granted. Without approving
ig terms and conditions, the Commission grants its prior consent, pursuant to W~
16-1 3A-24 and 16-1 3A-25, for Lubeck to enter into the Project Partnership

o receive a $608,335 grant, as well as design and construction assistance, from

Engineers for the Walker Lane Emergency Streambank Protection Project.

FURTHER ORDERED that the Commission grants its prior consent, pursuant

~ §~ 16-13A-24 and 16-13A-25, for Lubeck to borrow $352,565 by issuing a

purchased by WDA. After two years the BAN will be converted to an

e Fund loan at three percent interest for 20 years.

FURTHER ORDERED that the streambank protection project is within the

rse ofbusiness for Lubeck and a certificate ofpublic convenience and necessity
ed.

IT IS FURTHERORDERED that Lubeck’s request for expedited treatment is granted.

ITI~

docket of a~

IT IS

of this orde

and upon C

FURTHER ORDERED that this matter is removed from the Commission’s

tive cases.

FURTHERORDERED that the Commission’s Executive Secretary serve a copy

uponall parties of record by United States First Class Mail or electronic mail

mmission Staff by hand delivery.

CLW/sek

091493c.wpd

A T~u. Copy. T,ts~

Public Service Commission

of West Virginia
Charleston

S*odr. Squhc
~Secret.r~
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Gov. Joe Manchin, Ill

Chairman

Kenneth Lowe, Jr.

Public Member

Dwight Calhoun

Public Member

David “Bones” McComas

Public Member

Ron Justice

Public Member

Angela K. Chestnut, P.E.

Executive Director

Barbara J. Pau Icy
Administrative Secretary

EST VIRGINIA

frestructure & Jobs Development council

September 2, 2009

James M. Cox, Manager
Lubeck Public Service District

P.O. Box 700

Washington, WV 26181

Re: Lubeck Public Service District (Walker Lane)
Water project 2009W- 1133 Binding Commitment

Dear Mr. Cox:

The West Virginia Infrastructure and Jobs Development Council

(Infrastructure Council), at its September 2, 2009 meeting, determined that the

Lubeck Public Service District (District) utilize a $608,335 Corps of Engineers
(COE) grant and receive a: binding commitment for a $352,565 Infrastructure

Fund Bond Anticipation 1’~ote (BAN) to be converted after two years to an

Infrastructure Fund loan (3%, 20 years) to finance this $960,900 Project. This

Project will install a 1,200-foot longitudinal dike to be located on the Ohio River

near new Walker Lane, Washington, WV to protect the well field water intakes

from further exposure and eventual failure due to ongoing erosion of the Ohio

River bank. The BAN will be subject to the terms set forth on Schedule A

attached hereto and incorpoi~ated herein by reference. The BAN proceeds will be

used as a grant in aid to matéh the COE grant.

If the District has any questions regarding this commitment, please contact

Angela K. Chestnut at the 304-558-4607 (X201).

Sin rely,

Ke eth Lowe, Jr

cc: Bob DeCrease, P.E., BPH (w/o enclosure) (via e-mail)

Region V Mid-Ohio Valley Regional Council

Sean Carter, Corps of Engineers

Attachment

300 Summers Street, Suite 980. Charleston, WV 25301 .~ (304) 558.4607’ Fax (304) 558-4609

It’

I

www.wVinfrastructure.com
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Page 2 of 3

NOTE

C’

2
/
~p ~

2009

us letter is sent in triplicate. Pl~ase acknowledge receipt and immediately return two

pies to the Infrastructure Council.

Lubeck Public Service District

~
Its: q.—y~. c~ ~j

Date:
___________________________________

180 Associai on Drive.Charleston, WV 253fl Phone(Fax( 558-4609

www.w~infrastructure.com
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2009

Page 3 of 3

WE ~T VIRGINiA INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL

Lubeck Public Service District

Water Project 2009W-i 133

SCHEDULE A

A. App )ximate Amount: $352,565 BAN

B. BA1~: $352,565 (2 yrs / 0~o)

C. Spec al Conditions: The funding package may be reduced prior to

closing if an additional grant source is procured.

D. Othe Funding: I

0E ARRA grant $608,335

E. Tota Project Cost: $960,900

F. Prop sed User Rates: Approximately $27.96 / 4000 gallons

ISO Association Dnve• Charleston, WV 2531 I Phone (304) 558-4607 . Fax (304) 558-4609

www.wvinfrastructure.com
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(08/11)

LOAN AGREEMENT

THIS LOAN AGREEMENT, made and entered into in several counterparts, by
and be een the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY, a

gove ental instrumentality and body corporate of the State of West Virginia (the
“Autho ty”), acting on behalf of the WEST VIRGINIA INFRASTRUCTURE AND JOBS

DEVEL PMENT COUNCIL (the “Council”), and the governmental agency designated
below ( e “Governmental Agency”).

LUBECK PUBLIC SERVICE DISTRICT

(2009W-i 133)

(Governmental Agency)

WITNES SETH:

WHEREAS, pursuant to the provisions of Chapter 31, Article 15A of the Code

of West irginia, 1931, as amended (the “Act”), the Authority is empowered upon request of
the Co cil to make loans to governmental agencies for the acquisition or construction of

projects by such governmental agencies, subject to such provisions and limitations as are

contain in the Act;

WHEREAS, the Governmental Agency constitutes a governmental agency as

defmed y the Act;

WHEREAS, the Governmental Agency is authorized and empowered by the

statutes f the State to acquire, construct, improve, operate and maintain a project, as defmed

by the A t, and to fmance the cost of acquisition and construction of the same by borrowing
money t be evidenced by revenue bonds issued by the Governmental Agency;

WHEREAS, the Governmental Agency intends to construct, is constructing or

has cons cted such a project at the location and as more particularly described and set forth

in the A plication, as hereinafter defmed (the “Project”);

WHEREAS, the Governmental Agency has completed and filed with the

Authon an Application for a Construction Loan with attachments and exhibits and an

—1-



Amended Application for a Construction Loan also with attachments and exhibits (together,
as further revised and supplemented, the “Application”), which Application is incorporated
herein by this reference; and

WHEREAS, having reviewed the Application and made all findings required
by the Act and having available sufficient funds therefor, the Council has authorized the

Authority to lend the Governmental Agency the amount set forth on Schedule X attached

hereto and incorporated herein by reference, through the purchase of revenue bonds of the

Governmental Agency with money in the Infrastructure Fund, subject to the Governmental

Agency’s satisfaction of certain legal and other requirements of the Council’s loan program

(the “Program”) as hereinafter set forth.

NOW, THEREFORE, in consideration of the premises and the mutual

agreements hereinafter contained, the Governmental Agency and the Authority hereby agree
as follows:

ARTICLE I

Defmitions

1.1 Except where the context clearly indicates otherwise, the terms

“Authority,” “cost,” “Council,” “governmental agency,” “project,” “waste water facility” and
“water facility” have the definitions and meanings ascribed to them in the Act.

1.2 “Authority” means the West Virginia Water Development Authority,
which is expected to be the original purchaser of the Bonds, acting in its administrative

capacity pursuant to Section 10 of the Act and upon authorization from the Council.

1.3 “Consulting Engineers” means the professional engineer, licensed by the

State, designated in the Application and any qualified successor thereto; provided, however,
when a Loan is made for a Project financed, in part, by the Office of Abandoned Mine

Lands, “Consulting Engineers” shall mean the West Virginia Department of Environmental

Protection, or any successor thereto.

1.4 “Infrastructure Fund” means the West Virginia Infrastructure Fund

established in accordance with Section 9 of the Act.

1.5 “Loan” means the loan to be made by the Authority to the Governmental

Agency through the purchase of Local Bonds, as hereinafter defined, pursuant to this Loan

Agreement.

1.6 “Local Act” means the official action of the Governmental Agency
required by Section 4.1 hereof, authorizing the Local Bonds.

-2-



1.7 “Local Bonds” means the revenue bonds to be issued by the

Gove ental Agency pursuant to the provisions of the Local Statute, as hereinafter defmed,
to evid ce the Loan and to be purchased by the Authority, all in accordance with the

provisio s of this Loan Agreement.

1.8 “Local Statute” means the specific provisions of the Code of West

Virgini ,
1931, as amended, pursuant to which the Local Bonds are issued.

1.9 “Operating Expenses” means the reasonable, proper and necessaiy costs

of opera ion and maintenance of the System, as hereinafter defined, as should normally and

regularl be included as such under generally accepted accounting principles.

1.10 “Project” means the project hereinabove referred to, to be constructed or

being c nstructed by the Governmental Agency in whole or in part with the net proceeds of

the Loc 1 Bonds.

1.11 “System” means the project owned by the Governmental Agency, of

which e Project constitutes all or to which the Project constitutes an improvement, and any

improve ents thereto hereafter constructed or acquired from any sources whatsoever.

1.12 Additional terms and phrases are defmed in this Loan Agreement as they
are used

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the construction and acquisition of
the faci ities described in the Application, to be, being or having been constructed in

accord ce with plans, specifications and designs prepared for the Governmental Agency by
the Con ulting Engineers, the Authority and Council having found, to the extent applicable,
that the oject is consistent with the Act.

2.2 Subject to the terms, conditions and provisions of this Loan Agreement
and the ocal Act, the Governmental Agency has acquired, or shall do all things necessary to

acquire, the proposed site of the Project and shall do, is doing or has done all things
necess to construct the Project in accordance with the plans, specifications and designs
prepare for the Governmental Agency by the Consulting Engineers.

2.3 All real estate and interests in real estate and all personal property
constitu g the Project and the Project site heretofore or hereafter acquired shall at all times

be and r main the property of the Governmental Agency, subject to any mortgage lien or
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other security interest as is provided for in the Local Statute unless a sale or transfer of all or

a portion of said property or any interest therein is approved by the Authority and Council.

2.4 The Governmental Agency agrees that the Authority and the Council

and their duly authorized agents shall have the right at all reasonable times to enter upon the

Project site and Project facilities and to examine and inspect the same. The Governmental

Agency further agrees that the Authority and the Council and their duly authorized agents
and representatives shall, prior to, during and after completion of construction and

commencement of operation of the Project, have such rights of access to the System site and

System facilities as may be reasonably necessary to accomplish all of the powers and rights
of the Authority and the Council with respect to the System pursuant to the pertinent
provisions of the Act.

2.5 The Governmental Agency shall keep complete and accurate records of

the cost of acquiring the Project site and the costs of constructing, acquiring and installing
the Project. The Governmental Agency shall permit the Authority and the Council, acting by
and through their directors or their duly authorized agents and representatives, to inspect all

books, documents, papers and records relating to the Project and the System at any and all

reasonable times for the purpose of audit and examination, and the Governmental Agency
shall submit to the Authority and the Council such documents and information as they may
reasonably require in connection with the construction, acquisition and installation of the

Project, the operation and maintenance of the System and the administration of the Loan or

of any State and federal grants or other sources of financing for the Project.

2.6 The Governmental Agency agrees that it will permit the Authority and
the Council and, their agents and representatives to have access to the records of the

Governmental Agency pertaining to the operation and maintenance of the System at any
reasonable time following completion of construction of the Project and commencement of

operation thereof or if the Project is an improvement to an existing system at any reasonable

time following commencement of construction.

2.7 The Governmental Agency shall require that each construction

contractor furnish a performance bond and a payment bond, each in an amount at least equal
to one hundred percent (100%) of the contract price of the portion of the Project covered by
the particular contract as security for the faithful performance of such contract and shall

verify or have verified such bonds prior to commencement of construction.

2.8 The Governmental Agency shall require that each of its contractors and

all subcontractors maintain, during the life of the construction contract, workers’

compensation coverage, public liability insurance, property damage insurance and vehicle

liability insurance in amounts and on terms satisfactory to the Council and the Authority and
shall verify or have verified such insurance prior to commencement of construction. Until

the Project facilities are completed and accepted by the Governmental Agency, the

Governmental Agency or (at the option of the Governmental Agency) the contractor shall

maintain builder’s risk insurance (fire and extended coverage) on a one hundred percent

-4-



(100%) asis (completed value form) on the insurable portion of the Project, such insurance

to be m de payable to the order of the Authority, the Governmental Agency, the prime
contract r and all subcontractors, as their interests may appear. If facilities of the System
which e detrimentally affected by flooding are or will be located in designated special flood
or mud lide-prone areas and if flood insurance is available at a reasonable cost, a flood

insuran e policy must be obtained by the Governmental Agency on or before the Date of

Loan Cl sing, as hereinafter defined, and maintained so long as any of the Local Bonds is

outstan ing. Prior to commencing operation of the Project, the Governmental Agency must
also ob in, and maintain so long as any of the Local Bonds are outstanding, business

interrup ion insurance if available at a reasonable cost.

2.9 The Governmental Agency shall provide and maintain competent and

adequat engineering services satisfactory to the Council and the Authority covering the

supervis on and inspection of the development and construction of the Project, and bearing
the resp nsibility of assuring that construction conforms to the plans, specifications and

designs repared by the Consulting Engineers, which have been approved by all necessary

gove ental bodies. Such engineer shall certify to the Authority, the Council and the

Gove ental Agency at the completion of construction that construction is in accordance

with the pproved plans, specifications and designs, or amendments thereto, approved by all

necess governmental bodies.

2.10 The Governmental Agency shall at all times provide operation and

mainten ce of the System in compliance with any and all State and federal standards. The

Gove ental Agency shall employ qualified operating personnel properly certified by the

State to perate the System during the entire term of this Loan Agreement.

2.11 The Governmental Agency hereby covenants and agrees to comply with

all appli able laws, rules and regulations issued by the Council, the Authority or other State,
federal o local bodies in regard to the construction of the Project and operation, maintenance
and use f the System.

2.12 The Governmental Agency, commencing on the date contracts are

execute for the acquisition or construction of the Project and for two years following the

completi n of acquisition or construction of the Project, shall each month complete a

Monthly Financial Report, the form of which is attached hereto as Exhibit C and

mcorpor ted herein by reference, and forward a copy by the 10th of each month to the

Authori and Council.

2.13 The Governmental Agency shall serve the additional customers at the

location( ) as set forth in Schedule X. The Governmental Agency shall not reduce the

amount f additional customers served by the project without the prior written approval of

the WD Board. Following completion of the Project the Governmental Agency shall

certify to the Authority the number of customers added to the System.
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2.14 The Governmental Agency shall perform an annual maintenance audit

which maintenance audit shall be submitted to the WDA and the Public Service Commission

of West Virginia.

ARTICLE III

Conditions to Loan;
Issuance of Local Bonds

3.1 The agreement of the Authority and Council to make the Loan is subject
to the Governmental Agency’s fulfillment, to the satisfaction of the Authority and the

Council, of each and all of those certain conditions precedent on or before the delivery date

for the Local Bonds, which shall be the date established pursuant to Section 3.4 hereof. Said

conditions precedent are as follows:

(a) The Governmental Agency shall have performed and satisfied all

of the terms and conditions to be performed and satisfied by it in this Loan Agreement;

(b) The Governmental Agency shall have authorized the issuance of

and delivery to the Authority of the Local Bonds described in this Article III and in Article

IV hereof;

(c) The Governmental Agency shall either have received bids or

entered into contracts for the construction of the Project which are in an amount and

otherwise compatible with the plan of financing described in the Application; provided that,
if the Loan will refund an interim construction fmancing, the Governmental Agency must

either be constructing or have constructed its Project for a cost and as otherwise compatible
with the plan of financing described in the Application; and, in either case, the Authority and
the Council shall have received a certificate of the Consulting Engineers to such effect, the

form of which certificate is attached hereto as Exhibit A;

(d) The Governmental Agency shall have obtained all permits
required by the laws of the State and the federal government necessary for the construction of

the Project, and the Authority and the Council shall have received a certificate of the

Consulting Engineers to such effect;

(e) The Governmental Agency shall have obtained all requisite
orders of and approvals from the Public Service Commission of West Virginia (the “PSC”)
and the Council necessary for the construction of the Project and operation of the System,
with all requisite appeal periods having expired without successful appeal, and the Authority
and the Council shall have received an opinion of counsel to the Governmental Agency,
which may be local counsel to the Governmental Agency, bond counsel or special PSC
counsel but must be satisfactory to the Authority and the Council, to such effect;
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(f) The Governmental Agency shall have obtained any and all

approv s for the issuance of the Local Bonds required by State law, including compliance
with C pter 21, Article 1D of the Code of West Virginia, 1931, as amended, and the

Authori and the Council shall have received an opinion of counsel to the Govermnental

Agency, which may be local counsel to the Governmental Agency, bond counsel or special
PSC co sel but must be satisfactory to the Authority, to such effect;

(g) The Governmental Agency shall have obtained any and all

approva s of rates and charges required by State law and shall have taken any other action

require to establish and impose such rates and charges (imposition of such rates and charges
is not, h wever, required to be effective until completion of construction of the Project), with
all requi ite appeal periods having expired without successful appeal, and the Authority and
the Co cii shall have received an opinion of counsel to the Governmental Agency, which

may be 1 cal counsel to the Governmental Agency, bond counsel or special PSC counsel but

must be satisfactory to the Authority and the Council, to such effect;

(h) Such rates and charges for the System shall be sufficient to

comply ith the provisions of Subsections 4.1(a) and 4.1 (b)(ii) hereof, and the Authority and
the Co cii shall have received a certificate of the accountant for the Governmental Agency,
or such other person or firm experienced in the finances of governmental agencies and

satisfact ryto the Authority and the Council, to such effect; and

(i) The net proceeds of the Local Bonds, together with all moneys on

deposit r to be simultaneously deposited (or, with respect to proceeds of grant anticipation
notes or other indebtedness for which a binding purchase contract has been entered, to be

deposit on a date certain) and irrevocably pledged thereto and the proceeds of grants
irrevoca ly committed therefor, shall be sufficient to pay the costs of construction and

acquisiton of the Project as set forth in the Application, and the Authority shall have

receive a certificate of the Consulting Engineers, or such other person or firm experienced
in the f ancing of projects and satisfactory to the Authority and the Council, to such effect,
such ce ificate to be in form and substance satisfactory to the Authority and the Council, and
evidenc satisfactory to the Authority and the Council of such irrevocably committed grants.

3.2 Subject to the terms and provisions of this Loan Agreement, the rules

and reg lations promulgated by the Authority, the Council or any other appropriate State

agency d any applicable rules, regulations and procedures promulgated from time to time

by the f deral government, it is hereby agreed that the Authority shall make the Loan to the

Gove ental Agency and the Governmental Agency shall accept the Loan from the

Authori
,
and in furtherance thereof it is agreed that the Governmental Agency shall sell to

the Au ority and the Authority shall make the Loan by purchasing the Local Bonds in the

princip amount and at the price set forth in Schedule X hereto. The Local Bonds shall have

such er terms and provisions as described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner hereinafter

provide in this Loan Agreement.
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3.4 The Local Bonds shall be delivered to the Authority, at the offices of the

Authority, on a date designated by the Governmental Agency by written notice to the

Authority, which written notice shall be given not less than ten (10) business days prior to the

date designated; provided, however, that if the Authority is unable to accept delivery on the

date designated, the Local Bonds shall be delivered to the Authority on a date as close as

possible to the designated date and mutually agreeable to the Authority, the Council and the

Governmental Agency. The date of delivery so designated or agreed upon is hereinafter

referred to as the “Date of Loan Closing.” Notwithstanding the foregoing, the Date of Loan

Closing shall in no event occur more than ninety (90) days after the date of execution of this

Loan Agreement by the Authority or such later date as is agreed to in writing by the Council.

3.5 The Governmental Agency understands and acknowledges that it is one

of several governmental agencies which have applied to the Council for loans from the

Infrastructure Fund to finance projects and that the obligation of the Authority to make any
such loan is subject to the Council’s authorization and the Governmental Agency’s fulfilling
all of the terms and conditions of this Loan Agreement on or prior to the Date of Loan

Closing. The Governmental Agency specifically recognizes that the Authority will not

purchase the Local Bonds unless and until sufficient funds are available in the Infrastructure

Fund to purchase all the Local Bonds and that, prior to execution of this Loan Agreement, the

Authority may commit to and purchase the revenue bonds of other governmental agencies for

which it has sufficient funds available.

ARTICLE IV

Local Bonds; Security for Loan;

Repayment of Loan; Interest on Loan;
Fees and Charges

4.1 The Governmental Agency shall, as one of the conditions of the

Authority to make the Loan, authorize the issuance of and issue the Local Bonds pursuant to

an official action of the Governmental Agency in accordance with the Local Statute, which

shall, as adopted or enacted, contain provisions and covenants in substantially the form as

follows, unless the specific provision or covenant is modified or waived by the Council:

(a) That the gross revenues of the System shall always be used for

purposes of the System. Such gross revenues shall be used monthly, in the order of priority
listed below:

(i) to pay Operating Expenses of the System;

(ii) to the extent not otherwise limited by any outstanding loan

resolution, indenture or other act or document and beginning on the date set forth in Schedule

X, to provide debt service on the Local Bonds by depositing in a sinking fund one-third (1/3)
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of the• terest payment next coming due on the Local Bonds and one-third (1/3) of the

principa payment next coming due on the Local Bonds and, beginning three (3) months prior
to the f St date of payment of principal of the Local Bonds, if the reserve account for the

Local B nds (the “Reserve Account”) was not funded from proceeds of the Local Bonds or

otherwi e concurrently with the issuance thereof (which, with an approving opinion of bond
counsel o the Governmental Agency, may be with a letter of credit or surety) in an amount

equal to the maximum amount of principal and interest which will come due on the Local

Bonds• the then current or any succeeding year (the “Reserve Requirement”), by depositing
in the R serve Account an amount not less than one-twelfth (1/12) of one-tenth (1/10) of the

Reserve equirement or, if the Reserve Account has been so funded (whether by Local Bond

proceed , monthly deposits or otherwise), any amount necessary to maintain the Reserve

Accoun at the Reserve Requirement;

(iii) to create a renewal and replacement, or similar, fund in an

amount qual to two and one-half percent (2-1/2%) of the gross revenues from the System,
exclusiv of any payments into the Reserve Account, for the purpose of improving or making
emerge y repairs or replacements to the System or eliminating any deficiencies in the

Reserve Account; and

(iv) for other legal purposes of the System, including payment
of debt ervice on other obligations junior, subordinate and inferior to the Local Bonds.

Provided, that if the Governmental Agency has existing outstanding
mdebte ess which has greater coverage or renewal and replacement fimd requirements, then

the grea er requirements will prevail until said existing indebtedness is paid in full.

(b) Covenants substantially as follows:

(i) That the Local Bonds shall be secured by a pledge of

either th gross or net revenues of the System, as more fully set forth in Schedule X attached

hereto d in the Local Act;

(ii) That the schedule of rates or charges’f~ the services of the

System hall be sufficient to provide funds which, along with other revenues of the System,
will pay 1 Operating Expenses and leave a balance each year equal to at least one hundred

fifteen p rcent (115%) of the maximum amount required in any year for debt service on the

Local B nds and all other obligations secured by a lien on or payable from the revenues of

the Syst m prior to or on a parity with the Local Bonds or, if the Reserve Account is funded

(whethe by Local Bond proceeds, monthly deposits or otherwise) at an amount equal to the

Reserve Requirement and any reserve account for any such prior or parity obligations is

funded least at the requirement therefor, equal to at least one hundred ten percent (110%)
of the m imum amount required in any year for debt service on the Local Bonds and any
such pri r or parity obligations;
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(iii) That the Governmental Agency shall complete the Project
and operate and maintain the System in good condition;

(iv) That, except as otherwise required by State law or with the

written consent of the Council and the Authority, the System may not be sold, mortgaged,
leased or otherwise disposed of, except as a whole, or substantially as a whole, and only if

the net proceeds to be realized shall be sufficient to pay fully all the Local Bonds

outstanding, with further restrictions on the disposition of portions of the System as are

normally contained in such covenants;

(v) That the Governmental Agency shall not issue any other

obligations payable from the revenues of the System which rank prior to, or equally, as to

lien and security with the Local Bonds, except parity bonds which shall only be issued if net

revenues of the System prior to issuance of such parity bonds, plus reasonably projected
revenues from rate increases and the improvements to be fmanced by such parity bonds, shall

not be less than one hundred fifteen percent (115%) of the maximum debt service in any

succeeding year on all Local Bonds and parity bonds theretofore and then being issued and

on any obligations secured by a lien on or payable from the revenues of the System prior to

the Local Bonds and with the prior written consent of the Authority and the Council;

provided, however, that additional parity bonds may be issued to complete the Project, as

described in the Application as of the date hereof, without regard to the foregoing;

(vi) That the Governmental Agency will carry such insurance

as is customarily carried with respect to works and properties similar to the System, including
those specified by Section 2.8 hereof;

(vii) That the Governmental Agency will not render any free

services of the System;

(viii) That the Authority may, by proper legal action, compel the

performance of the duties of the Governmental Agency under the Local Act, including the

making and collection of sufficient rates or charges for services rendered by the System, and

shall alsO have, in the event of a default in payment of principal of or interest on the Local

Bonds, the right to obtain the appointment of a receiver to administer the System or

construction of the Project, or both, as provided by law;

(ix) That, to the extent authorized by the laws of the State and

the rules and regulations of the PSC, all delinquent rates and charges, if not paid when due,
shall become a lien on the premises served by the System;

(x) That, to the extent legally allowable, the Governmental

Agency will not grant any franchise to provide any services which would compete with the

System;
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(xi) That the Governmental Agency shall annually cause the

records f the System to be audited by an independent certified public accountant or

indepen ent public accountant and shall submit the report of said audit to the Authority and
the Co cii, which report shall include a statement that notes whether the results of tests

disclose instances of noncompliance that are required to be reported under government

auditing standards and, if they are, describes the instances of noncompliance and the audited

financi statements shall include a statement that notes whether the Governmental Agency’s
revenue are adequate to meet its Operating Expenses and debt service and reserve

require ents;

(xii) That the Governmental Agency shall annually adopt a

detailed balanced budget of the estimated revenues and expenditures for operation and

mainten cc of the System during the succeeding fiscal year and shall submit a copy of such

budget t the Authority and the Council within 30 days of adoption thereof;

(xiii) That, to the extent authorized by the laws of the State and

the rule and regulations of the PSC, prospective users of the System shall be required to

connect ereto;

(xiv) That the proceeds of the Local Bonds, advanced from time

to time, ust (a) be deposited in a construction fund, which, except as otherwise agreed to in

writing y the Authority, shall be held separate and apart from all other funds of the

Gove ental Agency and on which the owners of the Local Bonds shall have a lien until

such pr eeds are applied to the construction of the Project (including the repayment of any
inciden 1 interim financing) and/or (b) be used to pay (or redeem) bond anticipation notes or

other in rim financing of such Governmental Agency, the proceeds of which were used to

finance e construction of the Project; provided that, with the prior written consent of the

Authori and the Council, the proceeds of the Local Bonds may be used to fund all or a

portion f the Reserve Account, on which the owner of the Local Bonds shall have a lien as

provide herein;

(xv) That, as long as the Authority is the owner of any of the

Local B nds, the Governmental Agency niay not redeem any Local Bonds by it without the

written onsent of the Authority and the Council and otherwise in compliance with this Loan

Agreem nt;

(xvi) That the West Virginia Municipal Bond Commission (the
“Co ssion”) shall serve as paying agent for the Local Bonds;

(xvii) That the Governmental Agency shall on the first day of

each mo th (if the first day is not a business day, then the first business day of each month)
deposit ith the Commission the required interest, principal and reserve account payment.
The Go emmental Agency shall complete the Monthly Payment Form, attached hereto as

Exhibit and incorporated herein by reference, and submit a copy of said form along with a

copy of the check or electronic transfer to the Authority by the 5th day of such calendar
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month. When required by the Authority, the Local Entity shall make monthly payments to the

Commission by electronic transfer;

(xviii) That, unless it qualifies for an exception to the provisions
of Section 148 of the Internal Revenue Code of 1986, as amended, which exception shall be

set forth in an opinion of bond counsel, the Governmental Agency will furnish to the

Authority, annually, at such time as it is required to perform its rebate calculations under the

Internal Revenue Code of 1986, as amended, a certificate with respect to its rebate

calculations and, at any time, any additional information requested by the Authority;

(xix) That the Governmental Agency shall take any and all

action, or shall refrain from taking any action regarding the use of the proceeds of the Local

Bonds, as shall be deemed necessary by the Authority to maintain the exclusion from gross
income for federal income tax purposes of interest on the State’s general obligation bonds or

any bonds secured by the Local Bonds;

(xx) That the Governmental Agency shall have obtained the

certificate of the Consulting Engineer in the form attached hereto as Exhibit A, to the effect

that the Project has been or will be constructed in accordance with the approved plans,
specifications and design as submitted to the Authority and the Council, the Project is

adequate for the purposes for which it was designed, the funding plan as submitted to the

Authority and the Council is sufficient to pay the costs of acquisition and construction of the

Project and all permits required by federal and State laws for construction of the Project have
been obtained;

(xxi) That the Governmental Agency shall, to the full extent

permitted by applicable law and the rules and regulations of the PSC, terminate the services

of any water facility owned by it to any customer of the System who is delinquent in payment
of charges for services provided by the System and will not restore the services of the water

facility until all delinquent charges for the services of the System have been fully paid or, if

the water facility is not owned by the Governmental Agency, then the Governmental Agency
shall enter into a termination agreement with the water provider;

(xxii) That the Governmental Agency shall furnish to the

Authority such information with respect to earnings on all funds constituting “gross
proceeds” of the Local Bonds (as that term is defined in the Internal Revenue Code of 1986,
as amended) from time to time as the Authority may request;

(xxiii) That the Governmental Agency shall submit all proposed
change orders to the Council for written approval. The Governmental Agency shall obtain

the written approval of the Council before expending any proceeds of the Local Bonds held

in “contingency” as set forth in the final Schedule B attached to the certificate of the

Consulting Engineer. The Governmental Agency shall obtain the written approval of the

Council before making any changes to the final Schedule B and also before expending any

proceeds of the Local Bonds available due to bid/construction/project underruns;
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(xxiv) That the Governmental Agency shall list the funding
provide by the Authority and the Council in any press release, publication, program bulletin,

sign or ther public communication that references the Project, including but not limited to

any pro am document distributed in conjunction with any groundbreaking or dedication of

the Proj Ct; and

(xxv) That, unless it qualifies for an exception, the

Gove ental Agency shall comply with all the requirements of Chapter 21, Article 1C of

the Cod of West Virginia, 1931, as amended (the “West Virginia Jobs Act”) and shall

require i s contractors and subcontractors to comply with the West Virginia Jobs Act. The

Gove ental Agency shall provide the Council and the Authority with a certificate stating
that (I) e Governmental Agency will comply with all the requirements of the West Virginia
Jobs Ac ; (II) the Governmental Agency has included the provisions of the West Virginia
Jobs Ac in each contract and subcontract for the Project; (III) the Governmental Agency has

received or will receive, prior to entering into contracts or subcontracts, from each contractor

or subco tractor a certificate demonstrating compliance with Section 4 of the West Virginia
Jobs Ac or waiver certificates from the West Virginia Division of Labor (“DOL”); and (IV)
the Gov rnmental Agency will file with the DOL and the Council copies of the waiver

certifica es and certified payrolls or comparable documents that include the number of

employ s, the county and state wherein the employees reside and their occupation,
follow the procedures established by the DOL. The monthly requisitions submitted to the

Council shall also certify that the Governmental Agency is monitoring compliance by its

contract rs and subcontractors and that the required information has been submitted.

The Governmental Agency hereby represents and warrants that the Local Act

has bee or shall be duly adopted in compliance with all necessary corporate and other action

and in cordance with applicable provisions of law. All legal matters incident to the

authoriz tion, issuance, validity, sale and delivery of the Local Bonds shall be approved
without ualification by recognized bond counsel acceptable to the Authority in substantially
the fo of legal opinion attached hereto as Exhibit B.

4.2 The Loan shall be secured by the pledge and assignment by the

Gove ental Agency, as effected by the Local Act, of the fees, charges and other revenues

of the G vemmental Agency from the System as further set forth by and subject only to such

reservaf ns and exceptions as are described in Schedules X and Y hereto or are otherwise

expressi permitted in writing by the Authority and the Council.

4.3 The principal of the Loan shall be repaid by the Governmental Agency
on the d ys and in the years provided in Schedule X hereto. Interest payments on the Loan

shall be ade by the Governmental Agency on a quarterly basis as provided in said Schedule

x.

4.4 The Loan shall bear interest from the date and at the rate or rates per
annum s t forth on Schedule X hereto. In no event shall the interest rate on or the net interest

cost of e Local Bonds exceed any statutory limitation with regard thereto.
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4.5 The Local Bonds shall be delivered to the Authority in fully registered
form, transferable and exchangeable as provided in the Local Act at the expense of the

Governmental Agency. Anything to the contrary herein notwithstanding, the Local Bonds

may be issued in one or more series, as reflected by Schedule X hereto.

4.6 The Governmental Agency agrees to expend the net proceeds of the

Local Bonds for the Project within 3 years of the issuance of the bonds which are the source

of money used to purchase the Local Bonds, unless otherwise agreed to by the Council.

ARTICLE V

Certain Covenants of the Governmental Agency;
Imposition and Collection of User Charges;

Payments To Be Made by
Governmental Agency to the Authority

5.1 The Governmental Agency hereby irrevocably covenants and agrees to

comply with all of the terms, conditions and requirements of this Loan Agreement and the

Local Act. The Governmental Agency hereby further irrevocably covenants and agrees that,
as one of the conditions of the Authority to make the Loan, it has fixed and collected, or will

fix and collect, the rates, fees and other charges for the use of the System and will take all

such actions necessary to provide funds sufficient to produce the required sums set forth in

the Local Act and in compliance with the provisions of Subsections 4.1(a) and 4.1 (b)(ii)
hereof.

5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be

insufficient to produce the required sums set forth in the Local Act and this Loan Agreement,
the Governmental Agency hereby covenants and agrees that it will, to the extent or in the

manner authorized by law, immediately adjust and increase such schedule of rates, fees and

charges (or where applicable, immediately file with the PSC for a rate increase) and take all

such actions necessary to provide funds sufficient to produce the required sums set forth in

the Local Act and this Loan Agreement.

5.3 In the event the Governmental Agency defaults in the payment due to

the Authority pursuant to this Loan Agreement, the amount of such default shall bear interest

at the interest rate of the installment of the Loan next due, from the date of the default until

the date of the payment thereof.

5.4 The Governmental Agency hereby irrevocably covenants and agrees
with the Authority that, in the event of any default hereunder by the Governmental Agency,
the Authority may exercise any or all of the rights and powers granted under the Act and

State law, including, without limitation, the right to an appointment of a receiver.
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ARTICLE VI

Other Agreements of the

Governmental Agency

6.1 The Governmental Agency hereby warrants and represents that all

informat on provided to the Authority and the Council in this Loan Agreement, in the

Applicat on or in any other application or documentation with respect to fmancing the Project
was at th time, and now is, true, correct and complete, and such information does not omit

any mat rial fact necessary to make the statements therein, in light of the circumstances

under w ch they were made, not misleading. Prior to the Authority’s making the Loan and

receivin the Local Bonds, the Authority and the Council shall have the right to cancel all or

any of ir obligations under this Loan Agreement if (a) any representation made to the

Authori and the Council by the Governmental Agency in connection with the Loan shall be

incorrect or incomplete in any material respect or (b) the Governmental Agency has violated

any co tment made by it in its Application or in any supporting documentation or has

violated y of the terms of the Act or this Loan Agreement.

6.2 The Governmental Agency hereby covenants that it will rebate any
amounts equired by Section 148 of the Internal Revenue Code of 1986, as amended, and will

take all s eps necessary to make any such rebates. In the event the Governmental Agency
fails to m e any such rebates as required, then the Governmental Agency shall pay any and

all penalt es, obtain a waiver from the Internal Revenue Service and take any other actions

necess or desirable to preserve the exclusion from gross income for federal income tax

purposes f interest on the Local Bonds.

6.3 Notwithstanding Section 6.2, the Authority may at any time, in its sole

discretiO
,
cause the rebate calculations prepared by or on behalf of the Governmental

Agency t be monitored or cause the rebate calcalations for the Governmental Agency to be

prepared, in either case at the expense of the Governmental Agency.

6.4 The Governmental Agency hereby agrees to give the Authority and the

Council p or written notice of the issuance by it of any other obligations to be used for the

System, ayable from the revenues of the System or from any grants for the Project or

otherwise related to the Project or the System.

6.5 The Governmental Agency hereby agrees to file with the Authority and
the Coun il upon completion of acquisition and construction of the Project a schedule in

substanti ly the form of Amended Schedule B to the Application, setting forth the actual

costs of e Project and sources of funds therefor.
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ARTICLE VII

Miscellaneous

7.1 Additional defmitions, additional terms and provisions of the Loan and

additional covenants and agreements of the Governmental Agency, if any, may be set forth in

Schedule Z attached hereto and incorporated herein by reference, with the same effect as if

contained in the text of this Loan Agreement.

7.2 Schedules X and Y shall be attached to this Loan Agreement by the

Authority as soon as practicable after the Date of Loan Closing is established and shall be

approved by an official action of the Governmental Agency supplementing the Local Act, a

certified copy of which official action shall be submitted to the Authority and the Council.

7.3 The Authority shall take all actions required by the Council in making
and enforcing this Loan Agreement.

7.4 If any provision of this Loan Agreement shall for any reason be held to

be invalid or unenforceable, the invalidity or unenforceability of such provision shall not

affect any of the remaining provisions of this Loan Agreement, and this Loan Agreement
shall be construed and enforced as if such invalid or unenforceable provision had not been

contained herein.

7.5 This Loan Agreement may be executed in one or more counterparts, any
of which shall be regarded for all purposes as an original and all of which constitute but one

and the same instrument. Each party agrees that it will execute any and all documents or

other instruments and take such other actions as may be necessary to give effect to the terms

of this Loan Agreement.

7.6 No waiver by either party of any term or condition of this Loan

Agreement shall be deemed or construed as a waiver of any other terms or conditions, nor

shall a waiver of any breach be deemed to constitute a waiver of any subsequent breach,
whether of the same or of a different section, subsection, paragraph, clause, phrase or other

provision of this Loan Agreement.

7.7 This Loan Agreement supersedes all prior negotiations, representations
and agreements between the parties hereto relating to the Loan and constitutes the entire

agreement between the parties hereto in respect thereof.

7.8 The Authority acknowledges that certain terms and requirements in this

Loan Agreement may not be applicable when the Project is fmanced in part by the West

Virginia Department of Environmental Protection, Office of Abandoned Mine Lands and

under that circumstance those terms and requirements are specifically waived or modified as

agreed to by the Authority and set forth in the Local Act.
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7.9 By execution and delivery of this Loan Agreement, notwithstanding the

date her of, the Governmental Agency specifically recognizes that it is hereby agreeing to

sell its L cal Bonds to the Authority and that such obligation may be specifically enforced or

subject t a similar equitable remedy by the Authority.

7.10 This Loan Agreement shall terminate upon the earlier of:

(i) the end of ninety (90) days after the date of execution hereof by
the Authority or such later date as is agreed tOin writing by the

Council if the Governmental Agency has failed to deliver the

Local Bonds to the Authority;

(ii) termination by the Authority and the Council pursuant to

Section 6.1 hereof; or

(iii) payment in full of the principal of and interest on the Loan and

of any fees and charges owed by the Governmental Agency to

the Authority, acting on behalf of the Council.
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IN WITNESS WHEREOF, the parties hereto have caused this Loan Agreement
to be executed by their respective duly authorized officers as of the date executed below by
the Authority.

LUBECK PUBLIC SERVICE DISTRICT

By~~ ~
Its: airman /

Date: November 30, 2011

(SEAL)

A7e~uI~,1J?
WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY

I~t~ry

(SEAL)

Attest:

@ 1Ourr&cnw~
Its: Authorized Officer

{C2189583.1 }

By:
Its: Executive

Date: November 30, 2011
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EXHIBIT A

FORM OF CERTIFICATE OF CONSULTING ENGINEER

(Issuer)

(Name of Bonds)

I,
_________________________, Registered Professional Engineer, West

Virginia License No.
______________,

of
________________________, Consulting

Enginee s, ,
_______________________

hereby certify as follows:

1. My firm is engineer for the acquisition and construction of

______ __________________________

to the
_________________________________

system the “Project”) of - - (the “Issuer”), to be constructed

primaril in
__________

County, West Virginia, which acquisition and construction are

being pe manently fmanced in part by the above-captioned bonds (th&Wonds”) of the Issuer.

Capitali ~ed words not defined herein shall have the same meanings set forth in the bond

adopted or enacted by the Issuer on
______________,

and the Loan

Agreem nt by and between the Issuer and the West Virginia Water Development Authority
(the “Ai thority”), on behalf of the West Virginia Infrastructure and Jobs Development
Council the “Council”), dated

_______________

2. The Bonds are being issued for the purposes of (i)
______________

and (u)1 aying certain issuance and other costs in connection therewith.

3. To the best of my knowledge, information and belief, (i) within the

limits an i in accordance with the applicable and governing contractual requirements relating
to the Pr ~ject, the Project will be constructed in general accordance with the approved pians,
specific~ tions and designs prepared by my firm and approved by DEPIBPHJPSC] and any

change ( ~ders approved by the Issuer, the Council and all necessary governmental bodies; (ii)
the Proj~ ct, as designed, is adequate for its intended purpose and has a useful life of at least

_years if properly operated and maintained, excepting anticipated replacements due to

normal ~ ear and tear; (iii) the Issuer has received bids for the acquisition and construction of

the Proj~ Ct which are in an amount and otherwise compatible with the plan of fmancing set

forth in fte Schedule B attached hereto as Exhibit A and my firm’ has ascertained that all

1If ai other responsible party, such as the Issuer’s attorney, reviews the insurance and

payment bonds, then insert the following: and in reliance upon the opinion of__________
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successful bidders have made required provisions for all insurance and payment and

performance bonds and that such insurance policies or binders and such bonds have been

verified for accuracy; (iv) the successful bidders received any and all addenda to the original
bid documents; (v) all contractors to be awarded contracts for the construction of the Project
have submitted affidavits indicating such contractor has a drug free workplace plan pursuant
to Chapter 21, Article 1D of the West Virginia Code of 1931, as amended; (vi) the bid

documents relating to the Project reflect the Project as approved by the DEPIBPH/PSCI and

the bid forms provided to the bidders contain all critical operational components of the

Project; (vii) the successful bids include prices for every item on such bid forms; (viii) the

uniform bid procedures were followed; (ix) the Issuer has obtained all permits required by
the laws of the State of West Virginia and the United States necessary for the acquisition and
construction of the Project and operation of the System; (x) as of the effective date thereof,
2the rates and charges for the System as adopted by the Issuer will be sufficient to comply
with the provisions of the Loan Agreement; (xi) the net proceeds of the Bonds, together with
all other moneys on deposit or to be simultaneously deposited and irrevocably pledged
thereto and the proceeds of grants, if any, irrevocably committed therefor, are sufficient to

pay the costs of acquisition and construction of the Project set forth in the Schedule B

attached hereto and approved by the Council; and (xii) attached hereto as Exhibit A is the

final amended “Schedule B - Final Total Cost of Project, Sources of Funds and Costs of

Financing” for the Project.

4. The Project will serve new customers in the
____________

area.

WITNESS my signature and seal on this
____

day of
_____________

SEAL]

By:
West Virginia License No.

________

Esq.] and delete “my firm has ascertained that”.

21f the Rule 42 Exhibit and/or rate structure was prepared by an accountant, then insert the

following: “In reliance upon the certificate of of even date herewith,”
at the beginning of (ix).
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EXHIBIT B

OPINION OF BOND COUNSEL FOR GOVERNMENTAL AGENCY

To Be Dated as of Date of Loan Closing]

West Vi ginia Infrastructure and

Jobs D velopment Council

300 Sun rners Street, Suite 980

Charlest n, West Virginia 25301

West Vi ginia Water Development Authority
180 Ass ciation Drive

Charlest n, West Virginia 25311

Ladies a Ld Gentlemen:

We are bond counsel to
________________________________

(the
“Goverr nental Agency”), a

________________________________________________

We have examined a certified copy of proceedings and other papers relating to

the auth rization of (i) a loan agreement dated
_________________, _______,including all

schedule ; and exhibits attached thereto (the “Loan Agreement”), between the Governmental

Agency rid the West Virginia Water Development Authority (the “Authority”), on behalf of

the West Virginia Infrastructure and Jobs Development Council (the “Council”), and (ii) the
issue of series of revenue bonds of the Governmental Agency, dated

______________

(the “Lo al Bonds”), to be purchased by the Authority in accordance with the provisions of

the Loan Agreement. The Local Bonds are issued in the principal amount of $
,
in the

form of ne bond, registered as to principal and interest to the Authority, with interest and

principal payable quarterly on March 1, June 1, September 1 and December 1 of each year,

beginnin; _______,
1,

______,
and ending ________________,

1, ______,as set forth in the

“Schedu e Y” attached to the Loan Agreement and incorporated in and made a part of the

Local B( nds.

The Local Bonds are issued for the purposes of (i) ________________,and
(ii) payii g certain issuance and other costs in connection therewith.

We have also examined the applicable provisions of

______

_________________of the Code of West Virginia, 1931, as amended (the “Local

Statute”) and the bond
__________

duly adopted or enacted by the Governmental Agency
on

____

________,as supplemented by the supplemental resolution duly adopted by the

Governn ental Agency on
________________

(collectively, the “Local Act”), pursuant to

and unde ‘which Local Statute and Local Act the Local Bonds are authorized and issued, and
the Loan ~greement has been undertaken. The Local Bonds are subject to redemption prior
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to maturity to the extent, at the time, under the conditions and subject to the limitations set

forth in the Local Act and the Loan Agreement.

Based upon the foregoing and upon our examination of such other documents

as we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed on

behalf of the Governmental Agency and is a valid and binding special obligation of the

Governmental Agency, enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and the

Council and cannot be amended so as to affect adversely the rights of the Authority or the

Council or diminish the obligations of the Governmental Agency without the consent of the

Authority and the Council.

3. The Governmental Agency is a duly organized and validly existing
_________________________________

with full power and authority to acquire and

construct the Project, to operate and maintain the System, to adopt or enact the Local Act and

to issue and sell the Local Bonds, all under the Local Statute and other applicable provisions
of law.

4. The Local Act and all other necessary orders and resolutions have been

legally and effectively adopted or enacted by the Governmental Agency and constitute valid

and binding obligations of the Goverrnnental Agency, enforceable against the Governmental

Agency in accordance with their terms. The Local Act contains provisions and covenants

substantially in the form of those set forth in Section 4.1 of the Loan Agreement.

5. The Local Bonds have been duly authorized, issued, executed and

delivered by the Governmental Agency to the Authority and are valid, legally enforceable

and binding special obligations of the Governmental Agency, payable from the net or gross
revenues of the System set forth in the Local Act and secured by a first lien on and pledge of

the net or gross revenues of the System, all in accordance with the terms of the Local Bonds

and the Local Act.

6. The Local Bonds are, by statute, exempt ,
and under

existing statutes and court decisions of the United States of America, as presently written and

applied, the interest on the Local Bonds is excludable from the gross income of the recipients
thereof for federal income tax purposes.

No opinion is given herein as to the effect upon enforceability of the Local

Bonds of bankruptcy, insolvency, reorganization, moratorium and other laws affecting
creditors’ rights or in the exercise of judicial discretion in appropriate cases.

We have examined the executed and authenticated Local Bond numbered R- 1,
and in our opinion the form of said bond and its execution and authentication are regular and

proper.

Very truly yours,
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EXHIBIT C

MONTHLY FiNANCIAL REPORT

Name 0: Governmental Agency
Name o Bond Issue(s)

Type of roject ________________________Water Wastewater

Fiscal Y ar Report Month_______________________

Budget
Year To

Total Budget Date Minus

Current Year Year Total Year

Item Month To Date To Date To Date

1. Gro s Revenues

2. Ope ating Expenses

3. Bon Payments:

L~ of Issue

Clea tWater SRF

Drin iing Water TRF

Infr~ structure Fund

Wat r Development
Au hority

Rur~ I Utilities Service

Ecoi omic Development
A Iministration

Oth~ ~ (Identify)

4. Ren val and

Repl cement

Fun Deposits

Name of Person Completing Form

Address

Telephone
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INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

Item 1 You will need a copy of the current fiscal year budget adopted by the Governmental

Agency to complete Items 1 and 2. In Item 1, provide the amount of actual

Gross Revenues for the current month and the total amount year-to-date in the

respective columns. Divide the budgeted annual Gross Revenues by 12. For

example, if Gross Revenues of $1,200 are anticipated to be received for the

year, each month the base would be increased by $100 ($1,200/i 2). This is the

incremental amount for the Budget Year-to-Date column.

Item 2 Provide the amount of actual Operating Expenses for the current month and the total

amount year-to-date in the respective columns. Any administrative fee should

be included in the Operating Expenses. Divide the budgeted annual Operating
Expenses by 12. For example, if Operating Expenses of $900 are anticipated
to be incurred for the year, each month the base would be increased by $75

($900/i2). This is the incremental amount for the Budget Year-to-Date

column.

Item 3 Provide the Bond Payments (principal, interest and reserve account) for all the

outstanding bonds of the Governmental Agency according to the source of

funding. For example, Clean Water State Revolving Fund loan from

Department of Environmental Protection, Drinking Water Treatment

Revolving Fund loan from Bureau for Public Health, Infrastructure Fund loan

from Infrastructure and Jobs Development Council, or a loan from the Water

Development Authority, etc.

Item 4 Provide the amount deposited into the Renewal and Replacement Fund each month.

This amount is equal to 2.5% of Gross Revenues minus the total reserve

account payments included in Item 3. If Gross Revenues are $1,200, then $30

(2.5% of $1,200), LESS the amount of all reserve account payments in Item 3

should be deposited into the Renewal and Replacement Fund. The money in

the Renewal and Replacement Fund should be kept separate and apart from all

other funds of the Governmental Agency.

The Governmental Agency must complete the Monthly Financial Report and forward it

to the Water Development Authority by the 10th day of each month, commencing on the

date contracts are executed for the acquisition or construction of the Project and for

two years following the completion of acquisition or construction of the Project.
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EXHIBIT D

MONTHLY PAYMENT FORM

West V. ginia Water Development Authority
180 Ass ciation Drive

Charlest n, WV 25311

Re: Name of bond issue]

Ladies d Gentlemen:

The following deposits were made to the West Virginia Municipal Bond

Comniis ion on behalf of Name of Governmental Agency] on Date].

Sinking Fund:

Interest $

Principal $

Total: $

Reserve Account: $

Witness my signature this
—

day of_________________

Name of Governmental Agency]

By:
Authorized Officer

Enclosure copy of check(s)
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SCHEDULE X

DESCRIPTION OF LOCAL BONDS

Principal Amount of Local Bonds $352,565
Purchase Price of Local Bonds $352,565

The Local Bonds shall bear interest at a rate of 3% per annum. Commencing
June 1, 2012, principal and interest on the Local Bonds is payable quarterly. Quarterly
payments will be made on March 1, June 1, September 1 and December 1 of each year as set

forth on the Schedule Y attached hereto and incorporated herein by reference.

The Governmental Agency shall authorize the Commission to electronically
debit its monthly payments. The Commission will make quarterly payments to the Authority
at such address as is given to the Commission in writing by the Authority.

The Local Bonds are fully registered in the name of the Authority as to interests

and principal and the Local Bonds shall grant the Authority a first lien on the gross or net

revenues of the Governmental Agency’s system as provided in the Local Act.

The Governmental Agency may prepay the Local Bonds in full at any time at

the price of par but only with the Council’s written consent. The Governmental Agency shall

request approval from the Authority and Council in writing of any proposed debt which will

be issued by the Governmental Agency on a parity with the Local Bonds which request must

be filed at least 60 days prior to the intended date of issuance.

As of the date of the Loan Agreement, the Local Bonds are on a parity as to

liens, pledge and source of and security for payment with the following obligations of the

Governmental Agency:

(1) Lubeck Public Service District Water Revenue Bonds, Series 1990 A,

issued on April 2, 1990, in the aggregate principal amount of

$3,139,013.

(2) Lubeck Public Service District Water Revenue Bonds, Series 1997,
issued on March 27, 1997, in the aggregate principal amount of

$535,000.

(3) Lubeck Public Service District $1,573,000 Water Revenue Bonds,

Series 2005 A, issued on June 17, 2005, in the aggregate principal
amount of $1,573,000.
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(4) Lubeck Public Service District Water Revenue Bonds, Series 2005 B,
issued on June 17, 2005, in the aggregate principal amount of

$2,068,300.

(5) Lubeck Public Service District Water Revenue Bonds, Series 2005 C,
issued on June 17, 2005, in the aggregate principal amount of $472,000.

(6) Lubeck Public Service District Water Revenue Bonds, Series 2010 A

(BB and 1), issued on May 14, 2010, in the aggregate principal amount
of $590,000.

(7) Lubeck Public Service District Water Revenue Bonds Series 2011 A

(United States Department of Agriculture), issued on February 11,
2011, in the aggregate principal amount of $1,653,000.

The Local Bonds are senior and prior to the following Bonds:

(8) Lubeck Public Service District Water Revenue Bonds, Series 1990 B,
issued on April 2, 1990, issued in the original aggregate principal
amount of $146,487.

N ber of New Customers to Be Served: 0

L cation: N/A
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SCHEDULE Y

DEBT SERVICE SCHE TiLE

BOND DEBT SERVI~

Lubeck PSD

IF

S352.565

3% Interest Rate

20 Years

Dated

Date 11/30/2011!

Delivery
~ Date 11/30/2011!

Period

Cndbi Prlndp.l, Ccup~Il

Debt

lnterest~ Service

6/1/20121 3,232! 3.000%l 2,644.241 5,876.24

9/1/2012! 3,257! 3.000%l 2,620.00! 5877.00

12/1/20121 3,281! 3.000% 3,59557! 5,876.57

3/1/20131 3,3061 3.000361 2,570.96! 5,876.96

6/1,120131 3,330! 3.000%l 2,546.171, 5,876.17

9/1/2013! 3,355! 3.000%! 2,521.19! 5,816.19

12/1/2013! 3,381! 3.000%! 2,496.03! 5,817.03

3/112014! 3,406! 3.000%! 2,470.61! 5,876.67

6/1/2014! 3,432! 3.000%! 2,445.13! 5,877.1.3

9/1/2014! 3,457! 3.000%! 2,419.391 5,816.39

12/1/2014! 3,483! 3.000%! 2,393.46! 5,876.46

L--.~9°°”~
6/1/2015! 3,536! 3.000%! 2,341.02! 5,877.02

9/1/2015! 3,562! 3.000%! 2,314.50! 5,876.50

12/1/2015! 3,589~ 3.000%! 2,287.79! 5,876.79

3/1/2016! 3,6161 3.000%! 2,260.87! 5,876.81

6/1/201613,6431 3.0003612,233.7511,876.75

9/1/2016! 3,610! 3.000%! 2,206.43! 5,876.43

~

.~L
3.000%~ 2,123.23! 5,816.23

9/1/20171 3,782! 3.000%! 2,095.081 5,877.08

12/1/2017! 3,810! 3.000%! 2,066.72! 5,876.72

3/1/2018!. 3,838! ~ 2,038.14! 5,876.14

6/1/2018! 3,867! 3.000%! 2,009.361 5,876.36

9/1/2018! 3,896! 3.000%! 1,980.35j 5,876.35

12/1/2018! 3,925! 3.000%! 1,951.13! 5,876.13

3/1/2019! 3,955! 3.000%! 1,921.70! 5,876.70

6/112019! 3,985! 3.000%! 1,892.03! 5,871.03

9/1/2019! 4,014! 3.000%! 1,862.15! 5,876.15

- .

,

1

I

,

;

,

:
.——-——------------———

12/1/2019! 4,045! 3.000%! 1,832.04! 5,877.04
—-——--h--—----—1--———-~- -1’-—’

3/1/2020! 4,075! 3.000%! 1,801.70! 5,876.70

6/1/2020! 4,105! 3.000%! 1,711.141 5,876.14

9/1/2020! 4,136! 3.000%! 1,740.35! 5,876.35

~~~______

1

.

,--~

12/112020! 4,161J 3.000%! 1,109.33! 5,876.33
—

3/1/2OZl!~l99L~OOO%~l~l8.OB ~877.08

6/1/2021! 4,230! 3.000%! 1,646.59! 5,876.59

9/1/2021! ~262L3.000% ~61&86!5~7~86

12/1/2021! 4,294! 3.000%! 1,582.90! 5,876.90

3/1/2022! 4,326! 3.000%! 1,550.69! 5,876.69

6/1/2022! 4,358! 3.000%! 1,518.25!. 5,876.25

9/1/2022! 4,391! 3.000%! 1,485.56! 5,876.56

12/3/2022! 4,424! 3.000%! 1,452.63! 5,876.63

.

~

~———----—----
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BOND DEBT SERVICE

Lubeck PSD

IF
.

$352,565

3% Interest Rate

20 Years

Petted Debt

En~n~ Prindpeil Cotçonj Interest Service

3/1/2023 4,457! 3.000%! 1,419.45 5,876.45

6/1/2023 4,491! 3.000%! 1,386.02 5,877.02

!L~!~

12/1/2023 4,558! 3.000%! 1,318.41 5,876.41

3/1/2024 4,592! 3.000%! 1,284.23 5,876.23

6/1/2024 4,627! 3.000%! 1,249.79 5,876.79

9/1/2024 4,662! 3.000%! 1,215.08 5,877.08

12/1/2024 4,697! 3.000%! 1,1.80.12 5,877.12

3/1/2025

6/1/2025

4,732! 3.000%! 1,144.89

4,767! 3.000%I 1,109.40

5,876.89

5,876.40

9/1/2025 4,803! 3.000%! 1,073.65 5,876.65

12/1/2025 4,839! 3.000%! 1,037.63 5,876.63

3/1/2026 4,875! 3.000%! 1,001.33 5,876.33

6/1/2026 4,912! 3.000%! 964.77 5,876.77

9/1/2026 4,949! 3.000%j 927.93 5,876.93

12/1/2025 4,986! 3.000%! 890.81 5,876.81

....

5,o23~3.ooo%~ 853.42 5,876.42

6/1/2027 5,061! 3.000%! 815.75 5,876.15

9/1/2027 5,099! 3.000%! 777.79 5,876.79

12/1/2027 5,137! 3.000%! 739.55 5,876.55

3/1/2028 5,175! 3.000%! 701.02 5,877.02

6/1/2028 5,214! 3.000%! 662.20 5,876.20

9/1/2028 5,2541 3.000%I 623.09 5,877.09

12/1/2028 5,293j 3.000%! 583.69 5,876.69

3/1/2029 5,333! 3.000%! 543.99 5,876.99

..._.._.~

9/1/2029 5,4131 3.000%! 463.70 5,876.70

12/11202t’ 5,454! 3.000%! 423.10 5,877.10

3/1/2030 5.494!. 3.000%! 382.19

~

5,536! 3.000%! 340.99

5,876.19

6/1/2030 5,876.99

9/1/2030 5,577! 3.000%! 299.47 5,876.47

12/1/2030 5,619! 3.000%! 257.64 5,876.64

3/1/2031 5,661! 3.000%! 215.50 5,876.50

6/1/2031 5,704! 3.000%! 173.04 5,877.04

9/1/2031 5,746! 3.000%! 130.26 5,876.26

12/1/2031 5,789! 3.000%! 87.17 5,876.17

3/1/2032 5,8331 3.000%! 43.75 5,876.75

117,565.74~ 470,130.74
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SCHEDULE Z

Special Conditions

All requirements regarding certifications of the Consulting Engineer are

waived and in lieu of such requirement the Governmental Agency’s General Manager will be

required to certify that the Project has been constructed and accepted by the Governmental

Agency.
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LUBECK PUBLIC SERVICE DISTRICT 2.4

Water Revenue Bonds, Series 2011 B

(West Virginia Infrastructure Fund)

BOND RESOLUTION
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LUBECK PUBLIC SERVICE DISTRICT

RESOLUTION AUTHORIZING THE REFUNDING OF THE

WATER SYSTEM BOND ANTICIPATION NOTES, SERIES

2009 A (WEST VIRGINIA INFRASTRUCTURE FUND) OF

LUBECK PUBLIC SERVICE DISTRICT AND THE

FINANCING OF THE COST, NOT OTHERWISE PROVIDED,
THEREOF THROUGH THE ISSUANCE BY THE DISTRICT

OF NOT MORETHAN $352,565 IN AGGREGATE PRINCIPAL

AMOUNT OF WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND); PROVIDING

FOR THE RIGHTS AND REMEDIES OF AND SECURITY

FOR THE REGISTERED OWNERS OF SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATING TO THE ISSUANCE OFSUCH

BONDS; APPROVING, RATIFYING AND CONFIRMINGTHE

LOAN AGREEMENTS RELATING TO SUCH BONDS;

AUTHORIZING THE SALE AND PROVIDING FOR THE

TERMS AND PROVISIONS OF SUCH BONDS AND

ADOPTING OTHER PROVISIONS RELATING THERETO.

BE IT RESOLVED BY THE PUBLIC SERVICE BOARD OF LUBECK-~

PUBLIC SERVICE DISTRICT:

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01. Authority for this Resolution This Resolution (together with any
order or esolution supplemental hereto or amendatory hereof, the “Bond Legislation”) is

adopted ursuant to the provisions of Chapter 16, Article 13A and Chapter 31, Article 15A of

the Code of West Virginia, 1931, as amended (collectively, the “Act”), and other applicable
provisio s of law.

Section 1.02. Findings It is hereby found, determined and declared that:
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A. Lubeck Public Service District (the “Issuer”) is a public service district,

a public corporation and political subdivision of the State of West Virginia in Wood County
of said State.

B. The Issuer presently owns and operates a public water system.

However, for the health, safety, advantage, convenience and welfare of the inhabitants of the

Issuer, the Issuer has heretofore acquired and constructed certain improvements and

extensions to the existing public water system of the Issuer, consisting of the construction of

a 1,200 foot longitudinal dike located on the Ohio River near Walker Lane, Washington,

together with all appurtenant facilities (collectively, the “Project”) (the existing public water
facilities of the Issuer, the Project and any~further improvements or extensions thereto are

herein called the “System”), in accordance with the plans and specifications prepared by the

Consulting Engineers and filed with the Issuer.

C. The Issuer has heretofore temporarily financed a portion of the costs of

the acquisition and construction of the Project through the issuance of its Water System Bond

Anticipation Notes, Series 2009 A (West Virginia Infrastructure Fund), dated October 16,

2009, in the original aggregate principal amount of $352,565, of which $352,565 is presently
outstanding (the “Prior Notes”).

D. Pursuant to the Act, the Issuer is authorized and empowered to issue

refunding revenue bonds for the purpose of refunding, retiring or refmancing the Prior Notes.

The Issuer hereby determines that it is necessary and desirable to refund the Prior Notes.

E. The Issuer intends to refund the Prior Notes through the issuance of its

revenue bonds to the West Virginia Water Development Authority (the “Authority”), which

administers the West Virginia Infrastructure Fund (the “Infrastructure Fund”) for the West

Virginia Infrastructure and Jobs Development Council (the “Council”).

F. It is deemed necessary for the Issuer to issue its (i) Water Revenue

Bonds, Series 2011 B (West Virginia Infrastructure Fund), in the aggregate principal amount

of not more than $352,565 (the “Series 2011 B Bonds”), to refund the Prior Notes and pay all

costs relating thereto. Said costs shall be deemed to include the cost of all property rights,
easements and franchises deemed necessary or convenient therefor; interest, if any, upon the

Series 2011 B Bonds prior to and during acquisition and construction of the Project and for a

period not exceeding six (6) months after completion of acquisition ançl~construction of the

Project; amounts which may be deposited in the respective Reserve Accounts (as hereinafter

defined); costs of refunding the Prior Notes; engineering and legal expenses; expenses for
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estimate of costs and revenues, expenses for pians, specifications and surveys; other

expense necessary or incident to determining the feasibility or practicability of the

enterpris ,
administrative expense, commitment fees, fees and expenses of the Authority,

discount initial fees for the services of registrars, paying agents, depositories or trustees or

other co ts in connection with the sale of the Series 2011 B Bonds and such other expenses

as may b necessary or incidental to the financing herein authorized, the cost of acquisition
and con truction of the Project, and the performance of the things herein required or

permitte ,
in connection with any thereof; provided, that reimbursement to the Issuer for any

amounts expended by it for allowable costs prior to the issuance of the Series 2011 B Bonds

or the re ayment of indebtedness incurred by the Issuer for such purposes shall be deemed

Costs of e Project, as hereinafter defined.

G. The period of usefulness of the System after the refunding of the Prior

Notes is ot less than 40 years.

H. It is in the best interests of the Issuer that the Series 2011 B Bonds be

sold to e Authority pursuant to the terms and provisions of the respective loan agreements

by and b tween the Issuer and the Authority, on behalf of the Council, in forms satisfactory
to the Is uer, the Authority and the Council (collectively, the “Loan Agreements”), all of

which ar approved hereby if not previously approved by resolution of the Issuer.

I. Upon the refunding of the Prior Notes, there are outstanding obligations
of the Iss er which will rank on a parity with the Series 2011 B Bonds as to liens, pledge and

source o and security for payment, being the:

Designation Lien Position

1. $3,139,013 Water Revenue Bonds, First Lien

Series 1990 A, dated April 2, 1990

(the “Series 1990 A Bonds”).

2. $535,000 Water Revenue Bonds, First Lien

Series 1997, dated March 27, 1997

(the “Series 1997 Bonds”).

3. $1,573,000 Water Revenue Bonds, First Lien

Series 2005 A, dated June 17, 2005

(the “Series 2005 A Bonds”).

4. $2,068,300 Water Revenue Bonds, First Lien

Series 2005 B, dated June 17, 2005

(the “Series 2005 B Bonds”).
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5. $472,000 Water Revenue Bonds, First Lien

Series 2005 C, dated June 17, 2005

(the “Series 2005 C Bonds”).

6. $590,000 Water Revenue Bonds, First Lien

Series 2010 A (BB and T), dated May 14, 2010

(the “Series 2010 A Bonds”).

7. $1,653,000 Water Revenue Bonds, First Lien

Series 2011 A (United States Department of

Agriculture), dated February 11, 2011

(the “Series 2011 A Bonds”)

8. $146,487 Water Revenue Bonds, Second Lien

Series 1990 B, dated April 2, 1990

(the “Series 1990 B Bonds”).

The Series 1990 A Bonds, the Series 1997 Bonds, the Series 2005 A Bonds, the

Series 2005 B Bonds, the Series 2005 C Bonds, the Series 2010 A Bonds and the Series 2011

A Bonds, are sometimes referred to collectively as the “First Lien Bonds.” The First Lien

Bonds and the Series 1990 B Bonds are sometimes referred to collectively as the “Prior

Bonds.”

Prior to the issuance of the Series 2011 B Bonds, the Issuer will obtain (i) the

certificate of an Independent Certified Public Accountant stating that the coverage and parity
tests of the Prior Bonds are met; (ii)~the written consent of the Registered Owners of the

Series 1990 A Bonds, the Series 1997 Bonds, the Series 2005 A Bonds, the Series 2005 B

Bonds and the Series 2005 C Bonds and the Series 2011 B Bonds to the issuance of the

Series 2011 B Bonds on a parity with the First Lien Bonds; and (iii) the written consent of

the Registered Owners of the Series 1990 B Bonds to the issuance of the Series 2011 B

Bonds senior and prior to the Series 1990 B Bonds. The Issuer is not required to obtain the

consent of the Registered Owners of the Series 2010 A Bonds to issue the Series 2011 B

Bonds on a parity with the Series 2010 A Bonds. Other than the Prior Bonds, there are no

other outstanding bonds or obligations of the Issuer which are secured by revenues or assets

of the System. The Issuer is in compliance with all the covenants of the Prior Bonds and the

Prior Resolution.

J. The estimated revenues to be derived j~ each year following the

refunding of the Prior Notes from the operation of the System will be sufficient to pay all

Operating Expenses of the System and the principal of and interest on the Series 2011 B
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Bonds d the Prior Bonds, and all funds and accounts and other payments provided for

herein, 1 as such terms are hereinafter defined.

K. The Issuer has complied with all requirements of West Virginia law and

the Lo Agreements relating to authorization of the acquisition, construction and operation
of the oject and the System and issuance of the Series 2011 B Bonds, or will have so

complie prior to issuance of any thereof, including, among other things and without

limitatio
,
the approval of the financing hereof by the Council and the approval of this

financin and necessary user rates and charges described herein from the Public Service

Commis ion of West Virginia by final order, the time for rehearing and appeal of which will

either h e expired prior to the issuance of the Series 2011 B Bonds or such fmal order will

not be s bject to appeal or rehearing.

L. The Project has been approved by the Council as required under

Chapter 1, Article 1 5A of the Code of West Virginia, 1931, as amended.

Section 1.03. Bond Legislation Constitutes Contract In consideration of the

accep e of the Series 2011 B Bonds by those who shall be the Registered Owners of the

same fro time to time, this Bond Legislation shall be deemed to be and shall constitute a

contract etween the Issuer and such Registered Owners, and the covenants and agreements
herein s t forth to be performed by the Issuer shall be for the equal benefit, protection and

security f the Registered Owners of any and all of such Series 2011 B Bonds, all which shall

be of eq al rank and without preference, priority or distinction between any one Bond of a

series an any other Bonds of the same series, by reason of priority of issuance or otherwise,

except a expressly provided therein and herein.

Section 1.04. Definitions The following terms shall have the following
meaning herein unless the context expressly requires otherwise:

“Act” means, collectively, Chapter 16, Article 13A and Chapter 31, Article

15A of e Code of West Virginia, 1931, as amended and in effect on the date of adoption
hereof.

“Authority” means the West Virginia Water Development Authority, which is

expecte to be the original purchaser and Registered Owner of the Series 2011 B Bonds, or

any oth r agency of the State of West Virginia that succeeds to the functions of the

Authorit
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“Authorized Officer” means the Chairperson of the Governing Body of the

Issuer or any temporary Chairperson duly selected by the Governing Body.

“Bond Legislation,” “Resolution,” “Bond Resolution” or “Local Act” means

this Bond Resolution and all orders and resolutions supplemental hereto or amendatory
hereof.

“Bond Registrar” means the bank or other entity to be designated as such for

the Series 2011 B Bonds in the Supplemental Resolution and its successors and assigns.

“Bond Year” means the 12-month period beginning on the anniversary of the

Closing Date in each year and ending on the day prior to the anniversary date of the Closing
Date in the following year, except that the first Bond Year shall begin on the Closing Date.

“Bonds” means, collectively, the Series 2011 B Bonds, the Prior Bonds and,

where appropriate, any bonds on a parity therewith subsequently authorized to be issued

hereunder or by another resolution of the Issuer.

“Chairperson” means the Chairperson of the Governing Body of the Issuer.

“Closing Date” means the date upon which there is an exchange of the Series

2011 B Bonds for the Prior Notes.

“Code” means the Internal Revenue Code of 1986, as amended, and the

Regulations. -

“Commission” means the West Virginia Municipal Bond Commission or any

other agency of the State of West Virginia that succeeds to the functions of the Commission.

“Consulting Engineers” means the Army Corp of Engineers or any qualified

engineer or firm of engineers, licensed by the State, that shall at any time hereafter be

procured by the Issuer as Consulting Engineers for the System or portion thereof, in

accordance with Chapter 5G, Article 1 of the West Virginia Code of 1931, as amended.

“Costs” or “Costs of the Project” means those costs described in Section 1 .02F

hereof to be a part of the cost of refunding the Prior Notes.

-
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“Council” means the West Virginia Infrastructure and Jobs Development
Council r any other agency of the State of West Virginia that succeeds to the functions of

theCo cii.

“Depository Bank” means the bank designated as such in the Supplemental
Resoluti n, and its successors and assigns, which shall be a member of FDIC.

“FDIC” means the Federal Deposit Insurance Corporation and any successor to

the func ons of the FDIC.

“Fiscal Year” means each 12-month period beginning on July 1 and ending on
the succ eding June 30.

“Governing Body” or “Board” means the public service board of the Issuer, as

it may n w or hereafter be constituted.

“Government Obligations” means direct obligations of, or obligations the

timely p yment of the principal of and interest on which is guaranteed by, the United States

of Ame Ca.

“Grants” means all monies received by the Issuer on account of any Grant or

Grants f r the Project.

“Gross Revenues” means the aggregate gross operating and non-operating
revenue of the System, as hereinafter defined, determined in accordance with generally

accepte accounting principles, after deduction of prompt payment discounts, if any, and

reasona e provision for uncollectible accounts; provided, that “Gross Revenues” does not

include y gains from the sale or other disposition of, or from any increase in the value of,

capital a sets (including Qualified Investments, as hereinafter defined) or any Tap Fees, as

hereinaf er defined.

“Herein,” “hereto” and similar words shall refer to this entire Bond Legislation.

“Independent Certified Public Accountants” means any certified public
accoun t or firm of certified public accountants that shall at any time hereafter be retained

by the Is uer to prepare an independent annual or special audit of the accounts of the System
or for an other purpose except keeping the accounts of the System in the normal operation
of its bu iness and affairs.

{C2163537.1

7



“Investment Property” means

(A) any security (within the meaning of Section 165(g)(2)(A) or (B) of the

Code),

(B) any obligation,

(C) any annuity contract,

(D) any investment-type property, or

(E) in the case of a bond other than a private activity bond, any residential

rental property for family units which is not located within the jurisdiction of the Issuer and

which is not acquired to implement a court ordered or approved housing desegregation plan.

Except as provided in the following sentence, the term “Investment Property”
does not include any tax-exempt bond. With respect to an issue other than an issue a part of

which is a specified private activity bond (as defined in section 57(a)(5)(C) of the Code), the

term “Investment Property” includes a specified private activity bond (as so defined).

“Issuer” means Lubeck Public Service District, a public service district, public
corporation and political subdivision of the State of West Virginia in Wood County,
West Virginia, and, unless the context clearly indicates otherwise, includes the Governing
Body of the Issuer.

“Loan Agreements” or “Loan Agreement” means, collectively or individually,
the Loan Agreements for each series of the Series 2011 B Bonds by and between the Issuer

and the Authority, on behalf of the Council, the forms of which shall be approved, and the

execution and delivery by the Issuer authorized and directed or ratified, by the Supplemental
Resolution.

“Net Proceeds” means the face amount of the Series 2011 B Bonds, plus
accrued interest and premium, if any, less original issue discount, if any, and less proceeds, if

any, deposited in the respective Series 2011 B Bonds Reserve Accounts. For purposes of the

Private Business Use limitations set forth herein, the term Net Proceeds shall include any

amounts resulting from the investment of proceeds of the Series 2011 B Bonds, without

regard to whether o~not such investment is made in ta~x-exempt obligations. --
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“Net Revenues” means the balance of the Gross Revenues, remaining after

deductio of Operating Expenses, as hereinafter defined.

“Nonpurpose Investment” means any Investment Property as defmed in Section

148(b) o the Code, that is not a purpose investment.

“Operating Expenses” means the reasonable, proper and necessary costs of

repair, aintenance and operation of the System and includes, without limiting the generality
of the fo egoing, administrative, engineering, legal, auditing and insurance expenses, other

than tho e capitalized as part of the costs, fees and expenses of the Authority, fiscal agents,
the Dep sitory Bank, the Registrar and the Paying Agent (all as herein defined), other than

those ca italized as part of the costs, payments to pension or retirement funds, taxes and such

other re onable operating costs and expenses as should normally and regularly be included

under ge erally accepted accounting principles; provided, that “Operating Expenses” does

not md de payments on account of the principal of or redemption premium, if any, or

interest n the Bonds, charges for depreciation, losses from the sale or other disposition of, or

from an decrease in the value of, capital assets, amortization of debt discount or such

miscell eous deductions as are applicable to prior accounting periods.

“Outstanding,” when used with reference to Bonds or Notes and as of any

particul date, describes all Bonds or Notes theretofore and thereupon being authenticated

and deli ered, except (i) any Bond or Note cancelled by the Registrar at or prior to said date;

(ii) any ond or Note for the payment of which monies, equal to its principal amount and

redempt n premium, if applicable, with interest to the date of maturity or redemption shall

be in tru t hereunder and set aside for such payment (whether upon or prior to maturity);
(iii) any ond or Note deemed to have been paid as provided in Article X hereof; and (iv) for

purpose of consents or other action by a specified percentage of Registered Owners, any

Bond or ote registered to the Issuer.

“Parity Bonds” means additional Bonds issued under the provisions and within

the limi tions prescribed by Section 7.07 hereof.

“Paying Agent” means the Commission or other entity designated as such for

the Sen s 2011 B Bonds in the Supplemental Resolution with the written consent of the

Authori and the Council.

“Prior Bonds” means collectively, the Issuer’s Prior Bonds, as described in

Section .021 hereof.
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“Prior Notes” means the Issuer’s Water System Bond Anticipation Notes,

Series 2009 A (West Virginia Infrastructure Fund), as described in Section 1 .02C hereof.

“Prior Resolution” means the resolutions adopted by the Issuer authorizing the

issuance of the Prior Bonds.

“Private Business Use” means use (directly or indirectly) in a trade or business

carried on by any person other than a governmental unit; provided that use as a member of

the general public shall not be taken into account.

“Project” means the Project as described in Section 1.02B hereof.

“PSC” means the Public Service Commission of West Virginia and any

successor to the functions thereof.

“PSC Order” means, collectively, the final order or orders of the PSC,

approving the refunding of the Prior Notes through the issuance of the Series 2011 B Bonds

and the Series 2010 Notes and the rates of the System.

“Qualified Investments” means and includes any of the following:

(a) Government Obligations;

(b) Government Obligations which have been stripped of their unmatured

interest coupons, interest coupons stripped-from Government Obligations, and receipts or

certificates evidencing payments from Government Obligations or interest coupons stripped
from Government Obligations;

(c) Bonds, debentures, notes or other evidences of indebtedness issued by

any of the following agencies: Banks for Cooperatives; Federal Intermediate Credit Banks;

Federal Home Loan Bank System; Export-Import Bank of the United States; Federal Land

Banks; Government National Mortgage Association; Tennessee Valley Authority; or

Washington Metropolitan Area Transit Authority;

(d) Any bond, debenture, note, participation certificate or other similar

obligations issued by the Federal National Mortgage Association to the extent such

obligation is guaranteed by the Government Nati~)nal Mortgage Association or issued by any

other federal agency and backed by the full faith and credit of the United States of America;
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(e) Time accounts (including accounts evidenced by time certificates of

deposit, ime deposits or other similar banking arrangements) which, to the extent not insured

by the IC or Federal Savings and Loan Insurance Corporation, shall be secured by a

pledge f Government Obligations, provided, that said Government Obligations pledged
either m st mature as nearly as practicable coincident with the maturity of said time accounts

or must e replaced or increased so that the market value thereof is always at least equal to

the prin ipal amount of said time accounts;

(f) Money market funds or similar funds whose only assets are investments

of the e described in paragraphs (a) through (e) above;

(g) Repurchase agreements or similar banking arrangements, fully secured

by inves ents of the types described in paragraphs (a) through (e) above or fully insured by
the FDI

,
with member banks of the Federal Reserve system or banks or national banking

associat ns which are members of FDIC or with government bond dealers recognized as

primary ealers by the Federal Reserve Bank of New York, provided that said investments

securing said repurchase agreements either must mature as nearly as practicable coincident

with the aturity of said repurchase agreements or must be replaced or increased so that the

market alue thereof is always at least equal to the principal amount of said repurchase

agreeme ts, and provided further that the holder of such repurchase agreement shall have a

prior pe ected security interest in the collateral therefor; must have (or its agent must have)

possessi n of such collateral; and such collateral must be free of all claims by third parties;

(h) The West Virginia “consolidated fund” managed by the West Virginia
Investm nt Management Board pursuant to Chapter 12, Article 6C of the Code of West

Virginia 1931, as amended; and

(i) Obligations of states or political subdivisions or agencies thereof, the

interest n which is excluded from gross income for federal income tax purposes, and which

are rate at least “A” by Moody’s Investors Service, Inc. or Standard & Poor’s Corporation.

“Registered Owner” or any similar term whenever used herein with respect to

an outst ding Bond, means the person in whose name such Bond or Note is registered.

“Registrar” means the Bond Registrar, designated in the Supplemental
Resoluti n.

“Regulations” means temporary and permanent regulations promulgated under
the Cod or any predecessor to the Code.
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“Renewal and Replacement Fund” means the Renewal and Replacement Fund

established by the Prior Resolution and continued hereby.

“Reserve Accounts” means, collectively, the respective reserve accounts

established for the Series 2011 B Bonds and the Prior Bonds.

“Reserve Requirement” means, collectively, the respective amounts required to

be on deposit in the Reserve Accounts for the Series 2011 B Bonds and the Prior Bonds.

“Revenue Fund” means the Revenue Fund previously established by the Prior

Resolution and continued hereby. - -

--•• -

“Secretary” means the Secretary of the Governing Body of the Issuer.

“Series 2011 B Bonds” means the Water Revenue Bonds, Series 2011 B (West

Virginia Infrastructure Fund), of the Issuer, authorized by this Resolution.

“Series 2011 B Bonds Reserve Account” means the Series 2011 B Bonds

Reserve Account established by Section 5.02 hereof.

“Series 2011 B Bonds Reserve Requirement” means, as of any date of

calculation, the maximum amount of principal and interest, if any, which will become due on

the Series 2011 B Bonds in the then current or any succeeding year.

“Series 2011 B Bonds Sinking Fund” means the Series 2011 B Bonds Sinking
Fund established by Section 5.02 hereof.

-

“Sinking Funds” means, collectively, the respective sinking funds established

for the Series 2011 B Bonds and the Prior Bonds.

“State” means the State of West Virginia.

“Supplemental Resolution” means any resolution or order of the Issuer

supplementing or amending this Resolution and, when preceded by the article “the,” refers

specifically to the supplemental resolution or resolutions authorizing the sale of the Series

2011 B ifonds; provided, that any matter.intended by this Resolution to be.included in the

Supplemental Resolution with respect to the Series 2011 B Bonds, and not so included, may
be included in another Supplemental Resolution.
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“Surplus Revenues” means the Net Revenues not required by the Bond

Legislat on to be set aside and held for the payment of or security for the Prior Bonds, the

Series 2 11 B Bonds or any other obligations of the Issuer, including, without limitation, the

Renewa and Replacement Fund, the Sinking Funds and the Reserve Accounts.

“System” means the complete public water system of the Issuer, as presently

existing its entirety or any integral part thereof, and all water facilities owned by the Issuer

and all f cilities and other property of every nature, real or personal, now or hereafter owned,

held or sed in connection with the water system; and shall also include any and all

extensio s, additions, betterments and improvements thereto hereafter acquired or

construc ed for the water system from any sources whatsoever.

“Tap Fees” means the fees, if any, paid by prospective customers of the System
in order o connect thereto.

“West Virginia Infrastructure Fund” means the West Virginia Infrastructure

Fund es bushed in accordance with Chapter 31, Article 1 5A, Section 9 of the Code of West

Virginia 1931, as amended and in effect on the date adopted hereof.

Additional terms and phrases are defined in this Resolution as they are used.

Words porting singular number shall include the plural number in each case and vice

versa; w rds importing persons shall include firms and corporations; and words importing
the mas uline, feminine or neutral gender shall include any other gender; and any

require ent for execution or attestation of the Bonds or any certificate or other document by
the Ch an or the Secretary shall mean that such Bonds, certificate or other document may

be exec ted or attested by an Acting Chairman or Acting Secretary.
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ARTICLE II

AUTHORIZATION OF REFUNDING OF PRIOR NOTES

Section 2.01. Authorization of Refunding of Prior Notes There is hereby
authorized and ordered the refunding of all the Prior Notes Outstanding on the Closing Date,

through the exchange of the Prior Notes with the Series 2011 B Bonds. Upon the refunding
of the Prior Notes, the pledge of funds in favor of the Registered Owners of the Prior Notes

imposed by the Prior Resolution and the monies in the funds and accounts created by the

Prior Resolution pledged to the payment of the Prior Notes are hereby ordered terminated,

discharged and released. - -
-

-
-

--
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ARTICLE III

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION AND

SALE OF BONDS; AUTHORIZATION AND EXECUTION OF

LOAN AGREEMENTS

Section 3.01. Authorization of Bonds For the purposes of capitalizing interest

on the S ries 2011 B Bonds, refunding the Prior Notes, funding the reserve accounts for the

Series 2 11 B Bonds, and paying certain costs of issuance of the Series 2011 B Bonds and

related c sts, or any or all of such purposes, as determined by the Supplemental Resolution,

there sh 1 be and hereby are authorized to be issued negotiable Series 2011 B Bonds of the

Issuer. he Series 2011 B Bonds shall be issued as a single bond, designated as “Water

Revenu Bonds, Series 2011 B (West Virginia Infrastructure Fund),” in an aggregate

principa amount of not more than $352,565, and shall have such terms as set forth

hereinaf er and in the Supplemental Resolution.

Section 3.02. Terms of Bonds The Series 2011 B Bonds shall be issued in

such p cipal amounts; shall bear interest, if any, at such rate or rates, not exceeding the then

legal m imum rate, payable on such dates; shall mature on such dates and in such amounts;

and sha 1 be redeemable, in whole or in part, all as the Issuer shall prescribe in a

Supple ental Resolution or as specifically provided in the respective Loan Agreements. The

Series 2 11 B Bonds shall be payable as to principal at the office of the Paying Agent, in any

coin or c ency which, on the dates of payment of principal is legal tender for the payment
of publi or private debts under the laws of the United States of America. Interest on the

Series 2 11 B Bonds, if any, shall be paid by check or draft of the Paying Agent mailed to the

Register d Owner thereof at the address as it appears on the books of the Bond Registrar, or

by such other method as shall be mutually agreeable so long as the Authority is the

Register d Owner thereof.

Unless otherwise provided by the Supplemental Resolution, the respective
Series 2 11 B Bonds shall be issued in the form of a single bond for each series, fully

register to the Authority, with a debt service schedule attached, representing the aggregate

principa amount of each respective series of Series 2011 B Bonds, and shall mature in

principa installments, all as provided in the Supplemental Resolution. The Series 2011 B

Bonds s all be exchangeable at the option and expense of the Registered Owner for another

fully reg stered Bond or Bonds of the same series in aggregate principal amount equal to the

amount f said Bonds then Outstanding and being exchanged, with principal installments or

maturiti s, as applicable, corresponding to the dates of payment of principal installments of

said Bo ds; provided, that the Authority shall not be obligated to pay any expenses of such

exchang
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Subsequent series of Bonds, if any, shall be issued in fully registered form and
in denominations as determined by a Supplemental Resolution. Such Bonds shall be dated

and shall have such terms as set forth in a Supplemental Resolution.

Section 3.03. Execution of Bonds The Series 2011 B Bonds shall be executed

in the name of the Issuer by the Chairperson, and the seal of the Issuer shall be affixed

thereto or imprinted thereon and attested by the Secretary. In case any one or more of the

officers who shall have signed or sealed the Series 2011 B Bonds shall cease to be such

officer of the Issuer before the Series 2011 B Bonds so signed and sealed have been actually
sold and delivered, such Bonds may nevertheless be sold and delivered as herein provided
and may be issued as if the person who signed or sealed such Bonds had not ceased to hold

such office. Any Series 2011 B Bonds may be signed and sealed on behalf of the Issuer by
such person as at the actual time of the execution of such Bonds shall hold the proper office

in the Issuer, although at the date of such Bonds such person may not have held such office

or may not have been so authorized.

Section 3.04. Authentication and Registration No Series 2011 Bond shall be

valid or obligatory for any purpose or entitled to any security or benefit under this Bond

Legislation unless and until the Certificate of Authentication and Registration on such Bond,

substantially in the form set forth in Section 3.10 shall have been manually executed by the

Bond Registrar. Any such executed Certificate of Authentication and Registration upon any
such Bond shall be conclusive evidence that such Bond has been authenticated, registered
and delivered under this Bond Legislation. The Certificate of Authentication and

Registration on any Series 2011 Bond shall be deemed to have been executed by the Bond

Registrarif manually signed-by an authorized officer ofthe-Bond Registra~-but it. shall not-be -

necessary that the same officer sign the Certificate of Authentication and Registration on all

of the Bonds issued hereunder.

Section 3.05. N~gotiability, Transfer and Registration Subject to the

provisions for transfer of registration set forth below, the Series 2011 B Bonds shall be and

have all of the qualities and incidents of negotiable instruments under the Uniform

Commercial Code of the State of West Virginia, and each successive Registered Owner, in

accepting the Series 2011 B Bonds shall be conclusively deemed to have agreed that such

Bonds shall be and have all of the qualities and incidents of negotiable instruments under the

Uniform Commercial Code of the State of West Virginia, and each successive Registered
Owner shall further be conclusively deemed to have agreed that such Bonds shall be

incontestable in the hands of aii~na f~ registered owner for value.

So long as the Series 2011 B Bonds remain outstanding, the Issuer, through the

Bond Registrar as its agent, shall keep and maintain books for the registration and transfer of

the Bonds.
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The registered Bonds shall be transferable only upon the books of the Bond

Registr , by the Registered Owner thereof in person or by his attorney duly authorized in

writing, pon surrender thereto, together with a written instrument of transfer satisfactory to

the Bon Registrar, duly executed by the Registered Owner or his duly authorized attorney.

In all cases in which the privilege of exchanging Bonds or transferring the

registere Bonds are exercised, Bonds shall be delivered in accordance with the provisions of

this Bon Legislation. All Bonds surrendered in any such exchanges or transfers shall

forthwi be canceled by the Bond Registrar. For every such exchange or transfer of Bonds,
the Bon Registrar may make a charge sufficient to reimburse it for any tax, fee or other

gove ntal charge required to be paid with respect to such exchange or transfer and the

cost of p eparing each new Bond upon each exchange or transfer, and any other expenses of

the Bon Registrar incurred in connection therewith, which sum or sums shall be paid by the

Issuer. e Bond Registrar shall not be obliged to make any such exchange or transfer of

Bonds d g the period commencing on the 15th day of the month next preceding an interest

payment date on the Bonds or, in the case of any proposed redemption of Bonds, next

precedin the date of the selection of Bonds to be redeemed, and ending on such interest

payment date or redemption date.

Section 3.06. Bonds Mutilated. Destroyed. Stolen or Lost In case any Bond

shall bec me mutilated or be destroyed, stolen or lost, the Issuer may, in its discretion, issue,
and the ond Registrar shall, if so advised by the Issuer, authenticate, register and deliver, a

new Bo of the same series and of like tenor as the Bonds so mutilated, destroyed, stolen or

lost, in e change and substitution for such mutilated Bond; upon surrender and cancellation

of such utilated Bond, or in lieu of and substitution for the Bond destroyed, stolen or lost,
and upo the Registered Owner’s furnishing the Issuer proof of ownership thereof and

satisfact ry indenmity and complying with such other reasonable regulations and conditions

as the Is uer may prescribe and paying such expenses as the Issuer and the Bond Registrar
may inc

.
All Bonds so surrendered shall be canceled by the Bond Registrar and held for

the acco t of the Issuer. If any such Bond shall have matured or be about to mature, instead

of issu g a substitute Bond, the Issuer may pay the same, upon being indemnified as

aforesai
,
and if such Bond be lost, stolen or destroyed, without surrender thereof.

Section 3.07. Bonds Not to be Indebtedness of the Issuer The Series 2011 B

Bonds s all not, in any event, be or constitute an indebtedness of the Issuer within the

meaning of any constitutional or statutory provision or limitation, but shall be payable solely
from the Net Revenues derived from the operation of the System as herein provided. No

Register d Owner of the Series 2011 B Bonds shall ever have the right to compel the

exercise of the taxing power of the Issuer, if any, to pay the Series 2011 B Bonds or the

interest, f any, thereon.
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Section 3.08. Bonds Secured by Pledge of Net Revenues: Lien Position with

Respect to Prior Bonds The payment of the debt service of the Series 2011 B Bonds shall be

secured by a first lien on the Net Revenues derived from the System on a parity with the lien

on the Net Revenues in favor of the Registered Owners of the First Lien Bonds and senior

and prior to the Series 1990 B Bonds. Such Net Revenues in an amount sufficient to pay the

principal of and interest on and other payments for the Series 2011 B Bonds and the Prior

Bonds and to make all other payments provided for in the Bond Legislation and the Prior

Resolutions, are hereby irrevocably pledged to such payments as they become due.

Section 3.09. Delivery of Bonds The Issuer shall execute and deliver the

Series 2011 B Bonds to the Bond Registrar, and the Bond Registrar shall authenticate,

register and deliver the Series 2011 B Bonds to the original purchasers upon receipt of a

request and authorization to the Bond Registrar on behalf of the Issuer, signed by an

Authorized Officer, to authenticate, register and deliver the Series 2011 B Bonds to the

original purchasers.

Section 3.10. Form of Bonds The text of the respective Series 2011 B Bonds

shall be in substantially the following form, with such omissions, insertions and variations as

may be necessary and desirable and authorized or permitted hereby, or by any Supplemental
Resolution adopted prior to the issuance thereof:

—
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(FORM OF SERIES 2011 B Bond)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BOND, SERIES 2011 B

(VIRGINIA INFRASTRUCTURE FUND

No. BR-i $

KNOW ALL MEN BY THESE PRESENTS: That on this
—

day of

______

_,2011, LUBECK PUBLIC SERVICE DISTRICT, a public service district, public
corporat on and political subdivision of the State of West Virginia in Wood County of said

State (th “Issuer”), for value received, hereby promises to pay, solely from the special funds

provided therefor, as hereinafter set forth, to the WEST VIRGINIA WATER

DEVEL )PMENT AUTHORITY (the “Authority”) or registered assigns, the sum of

______ _______________

DOLLARS ($ ), in quarterly installments on

March 1 June 1, September 1 and December 1 of each year, commencing 1,

20., a set forth on the “Debt Service Schedule” attached as EXHIBIT A hereto and

incorpoi Lted herein by reference.

- This Bond shall bear interest at the rate ‘of 3% per annum. Principal and

interestS ~stalIments of this Bond are payable in any coin or currency which, on the respective
dates of )ayment of such installments, is legal tender for the payment of public and private
debts in der the laws of the United States of America, at the office of the West Virginia
Municip il Bond Commission, Charleston, West Virginia (the “Paying Agent”).

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, bu only with the express written consent of the Authority and the West Virginia
Infrastn cture and Jobs Development Council (the “Council”), and upon the terms and

conditio is prescribed by, and otherwise in compliance with, the Loan Agreement by and

between the Issuer and the Authority, on behalf of the Council, dated
_________,

2011.

This Bond is issued to pay a portion of the refunding of the Issuer’s Water

System ~ond Anticipation Notes, Series 2009 A (West Virginia Infrastructure Fund) (the
“Prior I Totes”). The existing public water facilities of the Issuer and any further

improve nents or extensions thereto are herein called the “System.” This Bond is issued

under th authority of and in full compliance with the Constitution and statutes of the State of
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West Virginia, including particularly Chapter 16, Article 1 3A and Chapter 31, Article 1 5A of

the Code of West Virginia, 1931, as amended (collectively, the “Act”), a Resolution duly

adopted by the Issuer on
______________,

2011, and a Supplemental Resolution duly
adopted by the Issuer on

,
2011 (collectively, the “Bond Legislation”), and

is subject to all the terms and conditions thereof. The Bond Legislation provides for the

issuance of additional bonds under certain conditions, and such bonds would be entitled to be

paid and secured equally and ratably from and by the funds and revenues and other security
provided for this Bond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,

PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL

RESPECTS WITH THE—ISSUER’S WATER REVENUE BONDS, SERIES 1990 A,

DATED APRIL 2, 1990, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL

AMOUNT OF $3,139,013; WATER REVENUE BONDS, SERIES 1997, DATED MARCH

27, 1997, ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT OF $535,000; WATER

REVENUE BONDS, SERIES 2005 A, DATED JUNE 17, 2005, ISSUED IN THE

ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $1,573,000; WATER REVENUE

BONDS, SERIES 2005 B, DATED JUNE 17, 2005, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $2,068,300; WATER REVENUE BONDS,

SERIES 2005 C, DATED JUNE 17, 2005, ISSUED IN THE ORIGINAL AGGREGATE

PRINCIPAL AMOUNT OF $472,000, WATERREVENUE BONDS, SERIES 2010 A (BB
AND T), DATED MAY 14,2010, ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT

OF $590,000 AND WATER REVENUE BONDS, SERIES 2011 A (UNITED STATES

DEPARTMENT OF AGRICULTURE), DATED FEBRUARY 11,2011, ISSUED IN THE

ORIGINALPRINCIPALAMOUNT OF $1 ;653,000(THE ‘~FIRSTLIEN BONDS”)~THE

BONDS SHALL BE SENIOR AND PRIOR WITH RESPECT TO LIENS, PLEDGE AND

SOURCE AND SECURITY FOR PAYMENT AND IN ALL RESPECTS WITH THE

ISSUER’S WATER REVENUE BONDS, SERIES 1990 B, DATED APRIL 2, 1990,

ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT OF $146,487 (THE “SERIES 1990 B

BONDS”).

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defmed in the Bond Legislation) to be derived from the operation of the System, on a

parity with the pledge of Net Revenues in favor of the holders of the First Lien Bonds and

senior and prior to the Series 1990 B Bonds and from monies in the reserve account created

under the Bond Legislation for this Bond (the “Series 2011 B Bonds Reserve Account”) and

unexpended proceed~s of this Bond. Such Net Revei~ues shall be sufficient to pay~the
principal of and interest, if any, on all bonds which may be issued pursuant to the Act and

shall be set aside as a special fund hereby pledged for such purpose. This Bond does not

constitute an indebtedness of the Issuer within the meaning of any constitutional or statutory

provisions or limitations, nor shall the Issuer be obligated to pay the same, or the interest, if
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any, her on, except from said special fund provided from the Net Revenues, the monies in

the Sen s 2011 B Bonds Reserve Account and unexpended proceeds of this Bond. Pursuant

to the B nd Legislation, the Issuer has covenanted and agreed to establish and maintain just
and equi ble rates and charges for the use of the System and the services rendered thereby,
which s all be sufficient, together with other revenues of the System, to provide for the

reasona le expenses of operation, repair and maintenance of the System, and to leave a

balance ach year equal to at least 115% of the maximum amount payable in any year for

principa of and interest, if any, on this Bond and all other obligations secured by a lien on or

payable om such revenues on a parity with this Bond, including the Prior Bonds; provided
howeve that so long as there exists in the Series 2011 B Bonds Reserve Account an amount

at least qual to the maximum amount of principal and interest, if any, which will become

due on •s Bond in the then current or any succeeding year, and in the respective reserve

account established for any other obligations outstanding on a parity with this Bond,

includin the Prior Bonds, an amount at least equal to the requirement therefor, such

percenta e may be reduced to 110%. The Issuer has entered into certain further covenants

with the egistered owners of this Bond for the terms of which reference is made to the Bond

Legislat n. Remedies provided the registered owners of this Bond are exclusively as

provide in the Bond Legislation, to which reference is here made for a detailed description
thereof.

Subject to the registration requirements set forth herein, this Bond is

transfer le, as provided in the Bond Legislation, only upon the books of the Registrar (as
defined• the Bond Legislation) by the registered owner, or by its attorney duly authorized in

writing, pon the surrender of this Bond, together with a written instrument of transfer

satisfact ry to the Registrar, duly executed by the registered-owner or its attorney~
authoriz d in writing.

Subject to the registration requirements set forth herein, this Bond, under the

provisio of the Act, is and has all the qualities and incidents of a negotiable instrument

under th Uniform Commercial Code of the State of West Virginia.

All monies received from the sale of this Bond, after reimbursement and

repayme t of all amounts advanced for preliminary expenses as provided by law and the

Bond Le islation, shall be applied solely to payment of the costs of refunding the Prior Notes

as descri ed in the Bond Legislation, and there shall be and hereby is created and granted a

lien upo such monies, until so applied, in favor of the registered owner of this Bond.

In accordance with the requirements of the United States Department of

Agricul e for the issuance of parity obligations, this Bond will be in default should any

proceeds of this Bond be used for a purpose that will contribute to excessive erosion of

highly er dible land or to the conversion of wetlands to produce an agricultural commodity.
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IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened, and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that a sufficient amount of the Net Revenues of the System
has been pledged to and will be set aside into said special fund by the Issuer for the prompt

payment of the principal of this Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the-

same extent as if written fully herein.

IN WITNESS WHEREOF, LUBECK PUBLIC SERVICE DISTRICT has

caused this Bond to be signed by its Chairperson and its corporate seal to be hereunto affixed

and attested by its Secretary, and has caused this Bond to be dated as of the date first written

above.

SEAL]
________

Chairperson

ATTEST:

Secretary
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2011 B Bonds described in the within-

mention d Bond Legislation and has been duly registered in the name of the registered owner
set forth above, as of the date set forth below.

Date: ______________,2011.

as Registrar

Authorized Officer
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EXHIBIT A

DEBT SERVICE SCHEDULE
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ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

______

____________________________________the within Bond and does hereby
irrevoca ly constitute and appoint

Attorne~ to transfer the said Bond on the books kept for registration of the within Bond of

the said ssuer with full power of substitution in the premises.

Dated:
_________________

In the pr sence of:
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Section 3.11. Sale of Bonds: Approval and Ratification of Execution of Loan

Agreements The Loan Agreement for the Series 2011 B Bonds, including all schedules and

exhibits attached thereto, are hereby approved and incorporated into this Resolution. The

Series 2011 B Bonds shall be sold to the Authority, pursuant to the temis and conditions of

the Loan Agreement. If not so authorized by previous resolution, the Chairperson is

specifically authorized and directed to execute the Loan Agreement and the Secretary is

directed to affix the seal of the Issuer, attest the same and deliver the Loan Agreement to the

Authority, and any such prior execution and delivery is hereby authorized, approved, ratified

and confirmed.

Section 3.12. Filing of Amended Schedule The Issuer will file with the

Council and the Authority a schedule for the Series 2011 B Bonds, the form of which will be.

provided by the Council, setting forth the sources and uses of funds therefor.
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ARTICLE IV

RESERVED]
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ARTICLE V

FUNDS AND ACCOUNTS; SYSTEM REVENUES AND APPLICATION THEREOF

Section 5.01. Establishment of Funds and Accounts with Depository Bank

The following special funds or accounts are hereby created with (or continued if previously
established by the Prior Resolution) and shall be held by the Depository Bank separate and

apart from all other funds or accounts of the Depository Bank and the Issuer and from each

other:

(1) Revenue Fund (established by the Prior Resolution); and

(2) Renewal and Replacement Fund (established by the Prior

Resolution).

Section 5.02. Establishment of Funds and Accounts with Commission The

following special funds or accounts are hereby created with and shall be held by the

Commission, separate and apart from all other funds or accounts of the Commission and the

Issuer and from each other:

(1) Series 2011 B Bonds Sinking Fund;

(2) Series 2011 B Bonds Reserve Account.

— Section 5;03.-System Revenues: Flow of—Funds. A. The. entire Gross_

Revenues derived from the operation of the System shall be deposited upon receipt in the

Revenue Fund. The Revenue Fund shall constitute a trust fund for the purposes provided in

this Bond Legislation and shall be kept separate and distinct from all other funds of the Issuer

and the Depository Bank and used only for the purposes and in the manner herein provided.
All revenues at any time on deposit in the Revenue Fund shall be disposed of only in the

following manner and order of priority:

(1) The Issuer shall first, each month, pay from the Revenue Fund all

Operating Expenses of the System.

(2) The Issuer shall next, on the first day of each month, transfer from the

Revenue Fund and simultaneously remit (i) the amounts require&topayinterest on the First

Lien Bonds as required by the Prior Resolutions in the manner prescribed by the Prior

Resolutions; and (ii) commencing 3 months prior to the first date of payment of interest of

the Series 2011 B Bonds, for deposit in the Series 2011 B Bonds Sinking Fund, an amount
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equal to 1/3rd of the amount of interest which will mature and become due on the Series

2011 B onds on the next ensuing quarterly interest payment date; provided that, in the event

the pen d to elapse between the date of such initial deposit in the Series 2011 B Bonds

Sinking und and the next quarterly interest payment date is less than 3 months, then such

monthly payment shall be increased proportionately to provide, 1 month prior to the next

quarterl interest payment date, the required amount of interest coming due on such date.

(3) The Issuer shall next, on the first day of each month, transfer from the

Revenu Fund and simultaneously remit (i) the amounts required to pay principal of the First

Lien B ds as required by the Prior Resolution in the manner prescribed in the Prior

Resoluti ns; and (ii) commencing 3 months prior to the first date of payment of principal of
the Sen s 2011 B Bonds, for deposit in the Series 2011 B Bonds Sinking Fund, an amount

equal to 1/3rd of the amount of principal which will mature and become due on the Series

2011 B onds on the next ensuing quarterly principal payment date; provided that, in the

event th period to elapse between the date of such initial deposit in the Series 2011 B Bonds

Sinking und and the next quarterly principal payment date is less than 3 months, then such

monthly payment shall be increased proportionately to provide, 1 month prior to the next

quarter! principal payment date, the required amount of principal coming due on such date.

(4) The Issuer shall next, (i) on the first day of each month, transfer from

the Rev nue Fund and remit to the Commission for deposit in the Reserve Accounts for the

First Li Bonds, the amounts required by the Prior Resolution to be deposited therein; and

(ii) on e first day of each month, commencing June 1, 2010, transfer from the Revenue

Fund an remit to the Commission for deposit in the Series 2011 B Bonds Reserve Account,

an amo t equal to 1/120th of the Series 2011 B Bonds Reserve Requirement, until the

amountS the Series 2011 B Bonds Reserve Account equals the Series 2011 B Bonds

Reserve Requirement; provided that, no further payments shall be made into the respective
Series 2 11 B Bonds Reserve Accounts when there shall have been deposited therein, and as

long as ere shall remain on deposit therein, an amount equal to the respective Series 2011 B

Bonds eserve Requirement. In the event any amount is withdrawn from any of the Series

2011 B onds Reserve Account, the Issuer shall transfer from the Revenue Fund and restore

the defi Sent Series 2011 B Bonds Reserve Account to an amount equal to the Series 2011 B

Bonds eserve Requirement.

(5) The Issuer shall next, on the first day of each month transfer from the

Revenu Fund and remit the amount necessary to pay principal on the Series 1990 B Bonds

as presc ~bed in the Prior Resolutions.

{C2163537.1

29



(6) The Issuer shall next, on the first day of each month transfer from the

Revenue Fund and remit the amount necessary to pay the required Reserve Account payment
for the Series 1990 B Bonds as prescribed in the Prior Resolutions.

(7) The Issuer shall next, on the first day of each month, transfer from the

Revenue Fund and remit to the Depository Bank, for deposit in the Renewal and

Replacement Fund, a sum equal to 2 1/2% of the Gross Revenues each month (as previously
set forth in the Prior Resolution and not in addition thereto), exclusive of any payments for

account of any Reserve Account. All funds in the Renewal and Replacement Fund shall be

kept apart from all other funds of the Issuer or of the Depository Bank and shall be invested

and reinvested in accordance with Article VIII hereof. Withdrawals and disbursements may
- - be made from the Renewal and Replacement Fund for replacements, emergency repairs,

improvements or extensions to the System; provided, that any deficiencies in any Reserve

Account (except to the extent such deficiency exists because the required payments into such

account have not, as of the date of determination of a deficiency, funded such account to the

maximum extent required hereof) shall be promptly eliminated with monies from the

Renewal and Replacement Fund.

Monies in the Series 2011 B Bonds Sinking Fund shall be used only for the

purposes of paying principal of and interest, if any, on the Series 2011 B Bonds as the same

shall become due. Monies in the Series 2011 B Bonds Reserve Account shall be used only
for the purposes of paying principal of and interest, if any, on the Series 2011 B Bonds as the

same shall come due, when other monies in the Series 2011 B Bonds Sinking Fund are

insufficient therefor, and for no other purpose.

-

All investment earnings on monies in the Series 201 lB Bonds Sinking Fund

and the Series 2011 B Bonds Reserve Account shall be returned, not less than once each

year, by the Commission to the Issuer, and such amounts shall be deposited in the Revenue

Fund and applied in full, first to the next ensuing interest payment due on the Series 2011 B

Bonds, respectively, and then to the next ensuing principal payment due thereon, all on a pro

rata basis.

Any withdrawals from the Series 2011 B Bonds Reserve Account which result

in a reduction in the balance of such accounts to below the respective Reserve Requirements
thereof, shall be restored from the first Net Revenues available after all required payments
have been made in full in the order set forth above.
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As and when additional Bonds ranking on a parity with the Series 2011 B

Bonds e issued, provision shall be made for additional payments into the respective sinking
funds s ficient to pay the interest on such additional parity Bonds and accomplish retirement

thereof t maturity and to accumulate a balance in the respective reserve accounts in an

amount qual to the requirement therefor.

The Issuer shall not be required to make any further payments into the

respecti e Series 2011 B Bonds Sinking Funds or the respective Series 2011 B Bonds

Reserve Accounts therein when the aggregate amount of funds therein are at least equal to

the aggr gate principal amount of the Series 2011 B Bonds issued pursuant to this Bond

Legislat on then Outstanding and all interest, if any, to accrue until the maturity thereof.

Principal, interest or reserve account payments, whether made for a deficiency
or othe ise, shall be made on a parity and pro rata, with respect to the Series 2011 B Bonds

and the •or Bonds, in accordance with the respective principal amounts then Outstanding.

The Commission is hereby designated as the fiscal agent for the administration

of there pective Series 2011 B Bonds Sinking Funds and the respective Series 2011 B Bonds

Reserve Accounts created hereunder, and all amounts required for said accounts shall be

remitted to the Commission from the Revenue Fund by the Issuer at the times provided
herein. If required by the Authority at any time, the Issuer shall make the necessary

arrange ents whereby required payments into the Series 2011 B Bonds Sinking Funds and

the resp ctive Series 2011 B Bonds Reserve Accounts shall be automatically debited from

the Rev nue Fund and electronically transferred to the Commission on the dates required
hereund r. -.

Monies in the respective Series 2011 B Bonds Sinking Funds and the

respecti e Series 2011 B Bonds Reserve Accounts shall be invested and reinvested by the

Commis ion in accordance with Section 8.01 hereof.

The Series 2011 B Bonds Sinking Fund and the Series 2011 B Bonds Reserve

Accoun shall be used solely and only for, and are hereby pledged for, the purpose of

servicin the Series 2011 B Bonds under the conditions and restrictions set forth herein.

B. The Issuer shall on the first day of each month (if the first day is not a

business day, then the first business day of each month) deposit with the Commission the

required principal, interest and reserve account payments with respect to the Series 2011 B

Bonds d all such payments shall be remitted to the Commission with appropriate
instructi ns as to the custody, use and application thereof consistent with the provisions of

this Bon Legislation.
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C. The Issuer shall complete the “Monthly Payment Form,” a form of

which is attached to the Loan Agreements, and submit a copy of said form along with a copy

of its payment check to the Authority by the 5th day of each calendar month.

D. Whenever all of the required and provided transfers and payments from

the Revenue Fund into the several special funds, as hereinbefore provided, are current and

there remains in the Revenue Fund a balance in excess of the estimated amounts required to

be so transferred and paid into such funds during the following month or such other period as

required by law, such excess shall be considered Surplus Revenues. Surplus Revenues may
be used for any lawful purpose of the System.

E. The Issuer shall remit from the Revenue Fund to the Commission, the

Registrar, the Paying Agent or the Depository Bank, on such dates as such parties shall

require, such additional sums as shall be necessary to pay their respective charges and fees

then due. In the case of payments to the Commission under this paragraph, the Issuer shall, if

required by the Authority at any time, make the necessary arrangements whereby such

required payments shall be automatically debited from the Revenue Fund and electronically
transferred to the Commission on the dates required.

F. The monies in excess of the maximum amounts insured by FDIC in any

of the funds and accounts shall at all times be secured, to the full extent thereof in excess of

such insured sum, by Qualified Investments as shall be eligible as security for deposits of

state and municipal funds under the laws of the State.

G. If on any monthly payment date the revenues are insufficient to place the

required amount in any of the funds and accounts as hereinabove jrovided, the deficiency
- -

shall be made up in the subsequent payments in addition to the payments which would

otherwise be required to be made into the funds and accounts on the subsequent payment

dates; provided, however that the priority of curing deficiencies in the funds and accounts

herein shall be in the same order as payments are to be made pursuant to this Section 5.03,

and the Net Revenues shall be applied to such deficiencies before being applied to any other

payments hereunder.

H. All remittances made by the Issuer to the Commission shall clearly

identify the fund or account into which each amount is to be deposited.

I. The Gross Revenues of the System shall only be used for purposes of

the System.
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ARTICLE VI

EXCHANGE OF BONDS FOR PRIOR NOTES

Section 6.01. Exchange of Bonds for Prior Notes On the Closing Date, the

Issuer s all deliver the Series 2011 B Bonds to the Authority in exchange for the Prior Notes,

which e change shall release and discharge the liens, pledges and encumbrances securing the

Prior N tes.
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ARTICLE VII

ADDITIONAL COVENANTS OF THE ISSUER

Section 7.01. General Covenants of the Issuer All the covenants, agreements
and provisions of this Bond Legislation shall be and constitute valid and legally binding
covenants of the Issuer and shall be enforceable in any court of competentjurisdiction by any
Registered Owner of the Series 2011 B Bonds. In addition to the other covenants,

agreements and provisions of this Bond Legislation, the Issuer hereby covenants and agrees

with the Registered Owners of the Series 2011 B Bonds as hereinafter provided in this

Article VII. All such covenants, agreements and provisions shall be irrevocable, except as

provided herein, as~long as the Series 2011 B Bonds or the interest, if any, thereon are

Outstanding and unpaid.

Section 7.02. Bonds not to be Indebtedness of the Issuer The Series 2011 B

Bonds shall not be nor constitute an indebtedness of the Issuer within the meaning of any

constitutional, statutory or charter limitation of indebtedness, but shall be payable solely from
the funds pledged for such payment by this Bond Legislation. No Registered Owner of the

Series 2011 B Bonds shall ever have the right to compel the exercise of the taxing power of

the Issuer, if any, to pay the Series 2011 B Bonds or the interest, if any, thereon.

Section 7.03. Bonds Secured by Pledge of Net Revenues: Lien Position with

Respect to Prior Bonds The payment of the debt service of the Series 2011 B Bonds shall be

secured by a first lien on the Net Revenues derived from the System on a parity with the lien

- on the Net Revenues-in favor of the Registered Owners-of the•First Lien Bonds and senior—

and prior to the Series 1990 B Bonds. Such Net Revenues in an amount sufficient to pay the
-

principal of and interest on and other payments for the Series 2011 B Bonds and the Prior

Bonds and to make all other payments provided for in the Bond Legislation, are hereby

irrevocably pledged to such payments as they become due.

Section 7.04. Initial Schedule of Rates and Charges The Issuer has obtained

any and all approvals of rates and charges required by State law and has taken any other

action required to establish and impose such rates and charges, with all requisite appeal
periods having expired without successful appeal. Such rates and charges shall be sufficient

to comply with the requirements of the Loan Agreements. The initial schedule of rates and

charges for the services and facilities of the System shall be as set forth and approved by the

PSC Order and such rates are hereby adopted.

So long as the Series 2011 B Bonds are outstanding, the Issuer covenants and

agrees to fix and collect rates, fees and other charges for the use of the System and to take all
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such act ons necessary to provide funds sufficient to produce the required sums set forth in

the Bon Legislation and in compliance with the Loan Agreements. In the event the

schedul of rates and charges initially established for the System in connection with the

Series 2 11 B Bonds shall prove to be insufficient to produce the required sums set forth in

this Bon Legislation and the Loan Agreements, the Issuer hereby covenants and agrees that

it will, t the extent or in the manner authorized by law, immediately adjust and increase such

schedul of rates and charges and take all such actions necessary to provide funds sufficient

to produ e the required sums set forth in this Bond Legislation and the Loan Agreements.

Section 7.05. Sale of the System So long as the Prior Bonds are outstanding,
the Issu shall not sell, mortgage, lease or otherwise dispose of or encumber the System, or

any part thereof, except as provided in the Prior Resolution. Additionally, so long as the

Series 2 11 B Bonds are outstanding and except as otherwise required by law or with the

written onsent of the Authority and the Council, the System may not be sold, mortgaged,
leased o otherwise disposed of, except as a whole, or substantially as a whole, and only if the

net proc eds to be realized shall be sufficient to fully pay all the Bonds Outstanding in

accord ce with Article X hereof. The proceeds from any such sale, mortgage, lease or other

dispositi n of the System shall immediately be remitted to the Commission for deposit in the

respecti e Series 2011 B Bonds Sinking Fund, and, with the written permission of the

Authorit and the Council, or in the event the Authority is no longer a Bondholder, the Issuer

shall dir Ct the Commission to apply such proceeds to the payment of principal of and

interest, any, on the respective Series 2011 B Bonds. Any balance remaining after the

payment f the respective Series 2011 B Bonds and interest, if any, thereon shall be remitted

to the Iss er by the Commission unless necessary for the payment of other obligations of the

Issuer p able out of the revenues of the System.- --~-~ _____-— -

The foregoing provision notwithstanding, the Issuer shall have and hereby
reserves e right to sell, lease or otherwise dispose of any of the property comprising a part
of the S stem hereinafter determined in the manner provided herein to be no longer
necess

,
useful or profitable in the operation thereof. Prior to any such sale, lease or other

dispositi n of such property, if the amount to be received therefor, together with all other

amounts eceived during the same Fiscal Year for such sales, leases or other dispositions of

such pro erties, is not in excess of $10,000, the Issuer shall, by resolution, duly adopted,
determin that such property comprising a part of the System is no longer necessary, useful or

profitabl in the operation thereof and may then provide for the sale of such property. The

proceeds of any such sale shall be deposited in the Renewal and Replacement Fund. If the

amount t be received from such sale, lease or other disposition of said property, together
with all ther amounts received during the same Fiscal Year for such sales, leases or other

dispositi ns of such properties, shall be in excess of $10,000 but not in excess of $50,000,
the Issue shall first, determine upon consultation with the Consulting Engineers that such
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property comprising a part of the System is no longer necessary, useful or profitable in the

operation thereof and may then, if it be so advised, by resolution duly adopted, authorize such

sale, lease or other disposition of such property upon public bidding. The proceeds derived

from any such sale shall be deposited in the Renewal and Replacement Fund. The payment
of such proceeds into the Renewal and Replacement Fund shall not reduce the amounts

required to be paid into said fund by other provisions of this Bond Legislation. No sale, lease

or other disposition of the properties of the System shall be made by the Issuer if the

proceeds to be derived therefrom, together with all other amounts received during the same

Fiscal Year for such sales, leases, or other dispositions of such properties, shall be in excess

of $50,000 and insufficient to pay all Bonds then Outstanding without the prior approval and

consent in writing of the Registered Owners, or their duly authorized representatives, of the

Bonds then Outstanding. The Issuer shall prepare the form of such approval and consent for

execution by the then Registered Owners of the Bonds for the disposition of the proceeds of

the sale, lease or other disposition of such properties of the System.

Section 7.06. Issuance of Other Obligations Payable Out of Revenues and

General Covenant Against Encumbrances Except as provided in this Section 7.06 and

Section 7.07 hereof, the Issuer shall not issue any obligations whatsoever payable from the

revenues of the System which rank prior to, or equally, as to lien on and source of and

security for payment from such revenues with the Series 2011 B Bonds. All obligations
issued by the Issuer after the issuance of the Series 2011 B Bonds and payable from the

•

revenues of the System, except such additional parity Bonds, shall contain an express

statement that such obligations are junior and subordinate, as to lien on, pledge and source of

and security for payment from such revenues and in all other respects, to the Series 2011 B

Bonds;

provided, that no-such subordinate-obligations--shall be-issued -unless. all payments

required to be made into all funds and accounts set forth herein have been made and are

current at the time of the issuance of such subordinate obligations.
-

Except as provided above, the Issuer shall not create, or cause or permit to be

created, any debt, lien, pledge, assignment, encumbrance or any other charge having priority
over or being on a parity with the lien of the Series 2011 B Bonds, and the interest thereon, if

any, upon any or all of the income and revenues of the System pledged for payment of the

Series 2011 B Bonds and the interest thereon, if any, in this Bond Legislation, or upon the

System or any part thereof.

The Issuer shall give the Authority and the Council prior written notice of its

issuance of any other obligations to be used for the System, payable from the revenues of the

System or from any grants, or any other obligations related to the Project or the System.
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Section 7.07. Parity Bonds So long as the Prior Bonds are outstanding, the

liniitatio s on the issuance of parity obligations set forth in the Prior Resolution shall be

applicab e. In addition, no Parity Bonds, payable out of the revenues of the System, shall be

issued ter the issuance of the Series 2011 B Bonds pursuant to this Bond Legislation,
except ith the prior written consent of the Authority and the Council under the conditions

and in e manner herein provided.

All Parity Bonds issued hereunder shall be on a parity in all respects with the

Series 2 11 B Bonds.

No such Parity Bonds shall be issued except for the purpose of financing the

costs of the design, acquisition, or construction of extensions and improvements to the

System r refunding any outstanding Bonds, or both such purposes.

No Parity Bonds shall be issued at any time, however, unless there has been

procure and filed with the Secretary a written statement by the Independent Certified Public

Account ts, reciting the conclusion that the Net Revenues actually derived, subject to the

adjustm ts hereinafter provided for, from the System during any 12 consecutive months,
within 18 months immediately preceding the date of the actual issuance of such Parity
Bonds, p us the estimated average increased annual Net Revenues to be received in each of

the 3 suc eeding years after the issuance of such Parity Bonds, if any, shall not be less than

115% of the largest aggregate amount that will mature and become due in any succeeding
Fiscal Y ar for principal of and interest, if any, on the following:

(1) The Bonds then Outstanding;

(2) Any Parity Bonds theretofore issued pursuant to the provisions
contained in this Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The “estimated average increased annual Net Revenues to be received in each

of the 3 ucceeding years,” as that term is used in the computation provided in the above

paragrap ,
shall refer only to the increased Net Revenues estimated to be derived from (a) the

improve ents to be financed by such Parity Bonds and (b) any increase in rates adopted by
the Issue and approved by the PSC, the period for appeal of which has expired prior to the

date of d livery of such Parity Bonds, and shall not exceed the amount to be stated in a

certificat of the Independent Certified Public Accountants, which shall be filed in the office

of the Se retary prior to the issuance of such Parity Bonds.
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The Net Revenues actually derived from the System during the 1 2-consecutive-

month period hereinabove referred to may be adjusted by adding to such Net Revenues such

additional Net Revenues which would have been received, in the opinion of the Independent
Certified Public Accountants, on account of increased rates, rentals, fees and charges for the

System adopted by the Issuer, the period for appeal of which has expired prior to issuance of

such Parity Bonds.

All covenants and other provisions of this Bond Legislation (except as to

details of such Parity Bonds inconsistent herewith) shall be for the equal benefit, protection
and security of the Registered Owners of the Bonds and the Registered Owners of any Parity
Bonds subsequently issued from time to time within the limitations of and in compliance with

this section. Bonds issued on a parity, regardless of the time or times of their-issuance, shall

rank equally with respect to their lien on the revenues of the System and their source of and

security for payment from said revenues, without preference of any Bond of one series over

any other Bond of the same series. The Issuer shall comply fully with all the increased

payments into the various funds and accounts created in this Bond Legislation required for

and on account of such Parity Bonds, in addition to the payments required for Bonds

theretofore issued pursuant to this Bond Legislation.

Parity Bonds shall not be deemed to include bonds, notes, certificates or other

obligations subsequently issued, the lien of which on revenues of the System is subject to the

prior and superior liens of the Series 2011 B Bonds on such revenues. The Issuer shall not

issue any obligations whatsoever payable from revenues of the System, or any part thereof,

which rank prior to or, except in the manner and under the conditions provided in this

section, equally, as-~to1ien on- and~source of-and security~for payment-from such revenues,

with the Series 2011 B Bonds.
-

--
- --

No Parity Bonds shall be issued any time, however, unless all the payments into

the respective funds and accounts provided for in this Bond Legislation with respect to the

Bonds then Outstanding, and any other payments provided for in this Bond Legislation, shall

have been made in full as required to the date of delivery of such Parity Bonds, and the Issuer

shall then be in full compliance with all the covenants, agreements and terms of this Bond

Legislation.

Section 7.08. Books: Records and Audit The Issuer shall keep complete and

accurate records of the cost of acquiring the Project site and the cost of designing, acquiring,

constructing and installing the Project. The Issuer shall permit the Authority and the Council,

or their agents and representatives, to inspect all books, documents, papers and records

relating to the Project and the System at all reasonable times for the purpose of audit and

examination. The Issuer shall submit to the Authority and the Council such documents and
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infonna ion as it may reasonably require in connection with the design, acquisition,
constru ion and installation of the Project, the operation and maintenance of the System and

the a stration of the loan or any grants or other sources of fmancing for the Project.

The Issuer shall permit the Authority and the Council, or their agents and

represen tives, to inspect all records pertaining to the operation and maintenance of the

System t any reasonable time following completion of construction of the Project and

comme ement of operation thereof, or if the Project is an improvement to an existing

system, tany reasonable time following commencement of construction.

The Issuer will keep books and records of the System, which shall be separate

and ap from all other books, records and accounts of the Issuer, in which complete and

correct e tries shall be made of all transactions relating to the System, and any Registered
Owner f the Bonds issued pursuant to this Bond Legislation shall have the right at all

reasona e times to inspect the System and all parts thereof and all records, accounts and data

of the Is uer relating thereto.

The accounting system for the System shall follow current generally accepted
accountS g principles and safeguards to the extent allowed and as prescribed by the PSC.

Separate control accounting records shall be maintained by the Issuer. Subsidiary records as

may be r quired shall be kept in the manner and on the forms, books and other bookkeeping
records s prescribed by the Governing Body. The Governing Body shall prescribe and

institute e manner by which subsidiary records of the accounting system which may be

installed emote from the direct supervision of the Governing Body shall be reported to such

agent of e Issuer as the Governing-Body shall direct.

The Issuer shall file with the Council, the Authority, or any other original

purchase of the Series 2011 B Bonds, and shall mail in each year to any Registered Owner
of the Se es 2011 B Bonds, requesting the same, an annual report containing the following:

(A) A statement of Gross Revenues, Operating Expenses, Net Revenues and

Surplus evenues derived from and relating to the System.

(B) A balance sheet statement showing all deposits in all the funds and

accounts rovided for in this Bond Legislation, and the status of all said funds and accounts.

(C) The amount of any Bonds, notes or other obligations outstanding.

The Issuer shall also, at least once a year, cause the books, records and

accounts of the System to be audited by Independent Certified Public Accountants in
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compliance with the applicable 0MB Circular or any successor thereto, and the Single Audit

Act, or any successor thereto, to the extent legally required, and shall mail upon request, and

make available generally, the report of the Independent Certified Public Accountants, or a

summary thereof, to any Registered Owner of the Series 2011 B Bonds, and shall submit said

report to the Council and the Authority, or any other original purchaser of the Series 2011 B

Bonds. Such audit report submitted to the Council and the Authority shall include a

statement that notes whether the results of tests disclosed instances ofnoncompliance that are

required to be reported under government auditing standards and, if they are, describes the

instances of noncompliance and the audited financial statements shall include a statement

that notes whether the revenues of the System are adequate to meet the Issuer’s Operating

Expenses and debt service and reserve requirements.

Subject to the terms, conditions and provisions of the Loan Agreements and the

Act, the Issuer has acquired, or shall do all things necessary to acquire, the proposed site of

the Project and shall do, is doing or has done all things necessary to construct the Project in

accordance with the plans, specifications and designs prepared by the Consulting Engineers.
All real estate and interests in real estate and all personal property constituting the Project
and the Project site heretofore or hereafter acquired shall at all times be and remain the

property of the Issuer.

The Issuer shall permit the Council and the Authority, or their agents and

representatives, to enter and inspect the Project site and facilities at all reasonable times.

Prior to, during and after completion of construction and commencement of operation of the

Project, the Issuer shall also provide the Council and the Authority, or their agents and

representatives, with access to the System site and facilitiesras-may’be reasonably necessary
to accomplish all of the powers and rights of the Council and the Authority with respect to

the System pursuant to the Act.

Section 7.09. Rates Prior to the issuance of the Series 2011 B Bonds,

equitable rates or charges for the use of and service rendered by the System have been

established all in the manner and form required by law, and copies of such rates and charges
so established will be continuously on file with the Secretary, which copies will be open to

inspection by all interested parties. The schedule of rates and charges shall at all times be

adequate to produce Gross Revenues from the System sufficient to pay Operating Expenses
and to make the prescribed payments into the funds created hereunder. Such schedule of

rates and charges shall be changed and readjusted whenever necessary so that the aggregate
of the rates and charges will be~sufficient for such purposes. In order to assure full and

continuous performance of this covenant, with a margin for contingencies and temporary

unanticipated reduction in income and revenues, the Issuer hereby covenants and agrees that

the schedule of rates or charges from time to time in effect shall be sufficient, together with
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other re enues of the System (i) to provide for all Operating Expenses of the System and (ii)
to leave balance each year equal to at least 115% of the maximum amount required in any

year for ayment of principal of and interest, if any, on the Series 2011 B Bonds and all other

obligati ns secured by a lien on or payable from such revenues on a parity with the Series

2011 B onds, including the Prior Bonds; provided that, in the event that amounts equal to or

in exces of the reserve requirements are on deposit in the respective Series 2011 B Bonds

Reserve ccounts and any reserve accounts for obligations on a parity with the Series 2011 B

Bonds, cluding the Prior Bonds, are funded at least at the requirement therefor, such

balance ach year need only equal at least 110% of the maximum amount required in any

year for ayment of principal of and interest, if any, on the Series 2011 B Bonds and all other

obligatio s secured by a lien on or payable from such revenues on a parity with the Series

2011 B onds, including the Prior Bonds. In any event, the Issuer shall not reduce the rates

or charg s for services described in Section 7.04.

Section 7.10. Operating Budget and Monthly Financial Report The Issuer

shall ally, at least 30 days preceding the beginning of each Fiscal Year, prepare and

adopt by esolution a detailed, balanced budget of the estimated revenues and expenditures
for oper ion and maintenance of the System during the succeeding Fiscal Year and shall

submit a opy of such budget to the Council and the Authority within 30 days of adoption
thereof. o expenditures for the operation and maintenance of the System shall be made in

any Fisc Year in excess of the amounts provided therefor in such budget without a written

finding d recommendation by a professional engineer which finding and recommendation
shall stat in detail the purpose of and necessity for such increased expenditures for the

operatio and maintenance of the System, and no such increased expenditures shall be made

until the ssuer shall have approved such finding and recommendation by a resolution duly

adopted. No increased expenditures in excess of 10% of the amount of such budget shall be

made ex ept upon the further certificate of a professional engineer that such increased

expendi es are necessary for the continued operation of the System. The Issuer shall mail

copies o such annual budget and all resolutions authorizing increased expenditures for

operation and maintenance to the Council and the Authority and to any Registered Owner of

the Serie 2011 B Bonds, within 30 days of adoption thereof, and shall make available such

budgets d all resolutions authorizing increased expenditures for operation and maintenance
of the Sy em at all reasonable times to the Council and the Authority and to any Registered
Owner o the Series 2011 B Bonds, or anyone acting for and on behalf of such Registered
Owner.

Commencing on the date contracts are executed for the acquisition and

construct n of the Project and for two years following the completion of the Project, the

Issuer sh 1 each month complete a “Monthly Financial Report,” a form of which is attached
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to the Loan Agreements, and forward a copy of such report to the Council and the Authority
by the 10th day of each month.

Section 7.11. Engineering Services and Operating Personnel The Issuer will

obtain a certificate of the Consulting Engineers in the form attached to the Loan Agreements,

stating, among other things, that the Project has been or will be constructed in accordance

with the approved plans, specifications and designs as submitted to the Council and the

Authority, the Project is adequate for the purposes for which it was designed, the funding

plan as submitted to the Council and the Authority is sufficient to pay the costs of acquisition
and construction of the Project, and all permits required by federal and state laws for

construction of the Project have been obtained.

The Issuer shall provide and maintain competent and adequate engineering
services satisfactory to the Council and the Authority covering the supervision and inspection
of the development and construction of the Project and bearing the responsibility of assuring
that construction conforms to the plans, specifications and designs prepared by the

Consulting Engineers, which have been approved by all necessary governmental bodies.

Such engineer shall certify to the Council and the Authority and the Issuer at the completion
of construction that construction of the Project is in accordance with the approved plans,

specifications and designs, or amendments thereto, approved by all necessary governmental
bodies.

The Issuer shall employ qualified operating personnel properly certified by the

State to operate the System during the entire term of the Loan Agreements.

Section 7.12. No Competing Franchise To the extent legally allowable, the

Issuer will not grant or cause, consent to or allow the granting of, any franchise orpermit to

any person, firm, corporation, body, agency or instrumentality whatsoever for the providing
of any services which would compete with services provided by the System.

Section 7.13. Enforcement of Collections The Issuer will diligently enforce

and collect all fees, rentals or other charges for the services and facilities of the System, and

take all steps, actions and proceedings for the enforcement and collection of such fees,

rentals or other charges which shall become delinquent to the full extent permitted or

authorized by the Act, the rules and regulations of the Public Service Commission of

West Virginia and other laws of the State of West Virginia.

Whenever any fees, rates, rentals or other charges for the services and facilities

of the System shall remain unpaid for a period of 20 days after the same shall become due

and payable, the user of the services and facilities shall be delinquent until such time as all
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such rat s and charges are fully paid. To the extent authorized by the laws of the State and

the rules and regulations of the PSC, rates, rentals and other charges, if not paid, when due,

shall bec me a lien on the premises served by the System. The Issuer further covenants and

agrees at, it will, to the full extent permitted by law and the rules and regulations
promulg ted by the PSC, discontinue and shut off the services of the System to all users of

the servi es of the System delinquent in payment of charges for the services of the System
and will ot restore such services until all delinquent charges for the services of the System,
plus reas nable interest and penalty charges for the restoration of service, have been fully
paid and hail take all further actions to enforce collections to the maximum extent permitted
by law. the water facilities are not owned by the Issuer, the Issuer will use diligent efforts

to enter• to a termination agreement with the provider of such water, subject to any required

approval of such agreement by the PSC and all its rules, regulations and orders.

Section 7.14. No Free Services The Issuer will not render or cause to be

rendered any free services of any nature by the System, nor will any preferential rates be

establish d for users of the same class; and in the event the Issuer, or any department,
agency,~ strumentality, officer or employee of the Issuer shall avail itself or themselves of

the facili ies or services provided by the System, or any part thereof, the same rates, fees or

charges pplicable to other customers receiving like services under similar circumstances

shall be harged the Issuer and any such department, agency, instrumentality, officer or

employe .
The revenues so received shall be deemed to be revenues derived from the

operatio of the System, and shall be deposited and accounted for in the same manner as

other rev nues derived from such operation of the System.

Section 7.15. Insurance and--Construction Bonds - A: The Issuer hereby
covenant and agrees that so long as the Series 2011 B Bonds remain Outstanding, the Issuer

will, as Operating Expense, procure, carry and maintain insurance with a reputable
insuranc carrier or carriers as is customarily covered with respect to works and properties
similar to the System. Such insurance shall initially cover the following risks and be in the

followin amounts:

(1) FIRE, LIGHTNING, VANDALISM, MALICIOUS MISCHIEF AND

EXTE ED COVERAGE INSURANCE, on all above-ground insurable portions of the

SystemS an amount equal to the actual cost thereof. In time of war the Issuer will also carry
and main am insurance to the extent available against the risks and hazards of war. The

proceeds fall such insurance policies shall be placed in the Renewal and Replacement Fund
and used nly for the repairs and restoration of the damaged or destroyed properties or for the

other p oses provided herein for the Renewal and Replacement Fund. The Issuer will

itself, or ill require each contractor and subcontractor to, obtain and maintain builder’s risk

insurance (fire and extended coverage) to protect the interests of the Issuer, the Authority, the
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prime contractor and all subcontractors as their respective interests may appear, in

accordance with the Loan Agreements, during construction of the Project on a 100% basis

(completed value form) on the insurable portion of the Project, such insurance to be made

payable to the order of the Authority, the Issuer, the contractors and subcontractors, as their

interests may appear.

(2) PUBLIC LIABILITY INSURANCE, with limits of not less than

$1,000,000 per occurrence to protect the Issuer from claims for bodily injury and/or death

and not less than $500,000 per occurrence from claims for damage to property of others

which may arise from the operation of the System, and insurance with the same limits to

protect the Issuer from claims arising out of operation or ownership of motor vehicles of or

for the System.

(3) WORKER’S COMPENSATION COVERAGE FOR ALL

EMPLOYEES OF OR FOR THE SYSTEM ELIGIBLE THEREFOR; AND

PERFORMANCE AND PAYMENT BONDS, such bonds to be in the amounts of 100% of

the construction contract and to be required of each contractor contracting directly with the

Issuer, and such payment bonds will be filed with the Clerk of The County Commission of

the County in which such work is to be performed prior to commencement of construction of

the Project in compliance with West Virginia Code, Chapter 38, Article 2, Section 39.

(4) FLOOD INSURANCE, if the facilities of the System are or will be

located in designated special flood or mudslide-prone areas and to the extent available at

reasonable cost to the Issuer.

(5) BUSINESS INTERRUPTION INSURANCE, to the extent available at
- -

reasonable cost to the Issuer.

(6) FIDELITY BONDS will be provided as to every officer, member and

employee of the Issuer or the Governing Body having custody of the revenues or of any other

funds of the System, in an amount at least equal to the total funds in the custody of any such

person at any one time.

B. The Issuer shall require all contractors engaged in the construction of

the Project to furnish a performance bond and a payment bond, each in an amount equal to

100% of the contract price of the portion of the Project covered by the particular contract as

security for the faithful performance of such contract. The Issuer shall verify such bonds

prior to commencement of construction.
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The Issuer shall also require all contractors engaged in the construction of the

Project o carry such worker’s compensation coverage for all employees working on the

Project d public liability insurance, vehicular liability insurance and property damage
insuranc in amounts adequate for such purposes and as is customarily carried with respect to

works d properties similar to the Project; provided that the amounts and terms of such

coverag are satisfactory to the Council and the Authority. In the event the Loan Agreements
so requ ,

such insurance shall be made payable to the order of the Authority, the Issuer, the

prime co tractor and all subcontractors, as their interests may appear. The Issuer shall verify
such ins ance prior to commencement of construction.

Section 7.16. Connections To the extent permitted by the laws of the State and

rules an regulations of the PSC, the Issuer shall require every owner, tenant or occupant of

any hous
, dwelling or building intended to be served by the System to connect thereto.

Section 7.17. Completion of Project; Permits and Orders The Issuer shall

complet the Project as promptly as possible and operate and maintain the System as a

revenue- roducing utility in good condition and in compliance with all federal and state

requirem nts and standards.

The Issuer has obtained all permits required by state and federal laws for the

acquisiti n and construction of the Project, all orders and approvals from the PSC and the

Council ecessary for the acquisition and construction of the Project and the operation of the

System d all approvals for issuance of the Series 2011 B Bonds required by state law, with

all requis te appeal periods having expired without successful appeal.

Section 7.18 Reserved.]

Section 7.19. Statutory Mortgage Lien For the further protection of the

Registere Owners of the Series 2011 B Bonds, a statutory mortgage lien upon the System is

granted d created by the Act, which statutory mortgage lien is hereby recognized and

declared o be valid and binding, shall take effect immediately upon delivery of the Series

2011 B onds, provided however, that the statutory mortgage lien of the Series 2011 B

Bonds sh 1 be on a parity with the statutory mortgage lien of the First Lien Bonds and senior

and prior o the statutory mortgage lien of the Series 1990 B Bonds.

Section 7.20. Compliance with Loan Agreements and Law The Issuer shall

~perform, atisfy and comply with all the terms, conditions and requirements of the Loan

Agreeme ts and the Act. Notwithstanding anything herein to the contrary, the Issuer will

provide e Council with copies of all documents submitted to the Authority.
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The Issuer shall also comply with all applicable laws, rules and regulations
issued by the Council and the Authority or other state, federal or local bodies in regard to the

acquisition and construction of the Project and the operation, maintenance and use of the

System.

Section 7.21. Securities Laws Compliance The Issuer will provide the

Authority, in a timely manner, with any and all information that may be requested of it

(including its annual audit report, financial statements, related information and notices of

changes in usage and customer base) so that the Authority may comply with the provisions of

SEC Rule 15c2-12 (17 CFR Part 240).
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ARTICLE VIII

INVESTMENT OF FUNDS

Section 8.01. Investment of Funds Any monies held as a part of the funds

and acc ts created by this Bond Legislation other than the Revenue Fund, shall be invested

and rein ested by the Commission, the Depository Bank, or such other bank or national

banking ssociation holding such fund or account, as the case maybe, at the written direction

of the Is uer in any Qualified Investments to the fullest extent possible under applicable laws,
this Bon Legislation, the need for such monies for the purposes set forth herein and the

specific estrictions and provisions set forth in this Section 8.01.

Any investment shall be held in and at all times deemed a part of the fund or

account• which such monies were originally held, and the interest accruing thereon and any

profit or oss realized from such investment shall be credited or charged to the appropriate
fund or a count. The investments held for any fund or account shall be valued at the lower

of cost o then current market value, or at the redemption price thereof if then redeemable at

the optio of the holder, including the value of accrued interest and giving effect to the

amortiza ion of discount, or at par if such investment is held in the “Consolidated Fund.”

The Co •ssion shall sell and reduce to cash a sufficient amount of such investments

wheneve the cash balance in any fund or account is insufficient to make the payments

required om such fund or account, regardless of the loss on such liquidation. The

Deposito Bank may make any and all investments permitted by this section through its own

bond dep ent and shall not be responsible for any losses from such investments, other

than for i s own negligence or willful misconduct.- - --—--—--- - -

The Depository Bank shall keep complete and accurate records of all funds,
accounts d investments, and shall distribute to the Issuer, at least once each year, or more

often as easonably requested by the Issuer, a summary of such funds, accounts and

investme t earnings. The Issuer shall retain all such records and any additional records with

respect to such funds, accounts and investment earnings so long as any of the Series 2011 B

Bonds ar Outstanding and as long thereafter as necessary to assure the exclusion of interest,
if any, on the Series 2011 B Bonds from gross income for federal income tax purposes.

Section 8.02. Certificate as to Use of Proceeds The Issuer shall deliver a

certificat as to use of proceeds or other similar certificate to be prepared by nationally
recognize bond counsel relating to restrictions on the use of proceeds of the Series 2011 B

Bonds as a condition to issuance of the Series 2011 B Bonds. In addition, the Issuer

covenants (i) to comply with the Code and all Regulations from time to time in effect and

applicabl to the Series 2011 B Bonds as may be necessary in order to maintain the status of
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the Series 2011 B Bonds as governmental bonds; (ii) that it shall not take, or permit or suffer

to be taken, any action with respect to the Issuer’s use of the proceeds of the Series 2011 B

Bonds which would cause any bonds, the interest on which is exempt from federal income

taxation under Section 103(a) of the Code, issued by the Authority or the Council, as the case

may be, from which the proceeds of the Series 2011 B Bonds are derived, to lose their status

as tax-exempt bonds; and (iii) to take such action, or refrain from taking such action, as shall

be deemed necessary by the Issuer, or requested by the Authority or the Council, to ensure

compliance with the covenants and agreements set forth in this Section, regardless of whether

such actions may be contrary to any of the provisions of this Resolution.

The Issuer shall annually furnish to the Authority, information with respect to

the Issuer’s use of the proceeds of the Series 2011 B Bonds and any additional information

requested by the Authority.

{C2163537.1 }
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ARTICLE IX

DEFAULT AND REMEDIES

Section 9.01. Events of Default Each of the following events shall constitute

an “Eve t of Default” with respect to the Series 2011 B Bonds:

(1) If default occurs in the due and punctual payment of the principal of or

interest, any, on the Series 2011 B Bonds; or

(2) If default occurs in the Issuer’s observance of any of the covenants,

agreeme ts or conditions on its part relating to the Series 2011 B Bonds set forth in this Bond

Legislati n, any supplemental resolution or in the Series 2011 B Bonds, and such default

shall ha continued for a period of 30 days after the Issuer shall have been given written

notice o such default by the Commission, the Depository Bank, the Registrar, the Paying
Agent or a Registered Owner; or

(3) If the Issuer files a petition seeking reorganization or arrangement under
the feder 1 bankruptcy laws or any other applicable law of the United States of America; or

(4) If default occurs with respect to the Prior Bonds or the Prior

Resoluti ns.

Section 9.02. Remedies Upon the happening and continuance of any Event of

Default, y Registered Owner of the Series 20-11 B Bonds may exercise- any-available
remedy d bring any appropriate action, suit or proceeding to enforce his or her rights and,
in particu ar, (i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or

other app opriate proceeding enforce all rights of such Registered Owners including the right
to requir the Issuer to perform its duties under the Act and the Bond Legislation relating
thereto, cluding but not limited to the making and collection of sufficient rates or charges
for servic s rendered by the System, (iii) bring suit upon the Series 2011 B Bonds, (iv) by
action at aw or bill in equity require the Issuer to account as if it were the trustee of an

express St for the Registered Owners of the Series 2011 B Bonds, and (v) by action or bill

in equity njoin any acts in violation of the Bond Legislation with respect to the Series 2011

B Bonds, r the rights of such Registered Owners; provided that, all rights and remedies of

the Regis ered Owners of the Series 2011 B Bonds shall be on a parity with the of the

Registere Owners of the First Lien Bonds and senior and prior to the rights and remedies of

the Series 1990 B Bonds.
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Section 9.03. Appointment of Receiver Any Registered Owner of a Series

2010 Bond may, by proper legal action, compel the performance of the duties of the Issuer

under the Bond Legislation and the Act, including, the completion of the Project and after

commencement of operation of the System, the making and collection of sufficient rates and

charges for services rendered by the System and segregation of the revenues therefrom and

the application thereof. If there be any Event of Default with respect to such Series 2011 B

Bonds, any Registered Owner of a Series 2010 Bond shall, in addition to all other remedies

or rights, have the right by appropriate legal proceedings to obtain the appointment of a

receiver to administer the System or to complete the Project on behalf of the Issuer, with

power to charge rates, rentals, fees and other charges sufficient to provide for the payment of

Operating Expenses of the System, the payment of the Series 2011 B Bonds and interest and

the deposits into the funds and accounts hereby established, and to apply such rates, rentals,

fees, charges or other revenues in conformity with the provisions of this Bond Legislation
and the Act.

The receiver so appointed shall forthwith, directly or by his or her or its agents
and attorneys, enter into and upon and take possession of all facilities of said System and

shall hold, operate and maintain, manage and control such facilities, and each and every part

thereof, and in the name of the Issuer exercise all the rights and powers of the Issuer with

respect to said facilities as the Issuer itself might exercise.

Whenever all that is due upon the Series 2011 B Bonds and interest thereon and

under any covenants of this Bond Legislation for reserve, sinking or other funds and upon

any other obligations and interest thereon having a charge, lien or encumbrance upon the

- revenues- of the System shall have-rbeen -paid and made good, -and -all defaults under the
-.

- -

provisions of this Bond Legislation shall have been cured and made good, possession of the

System shall be surrendered to the Issuer upon the entry of an order of the court to that effect.

Upon any subsequent default, any Registered Owner of any Bonds shall have the same right
to secure the further appointment of a receiver upon any such subsequent default.

Such receiver, in the performance of the powers hereinabove conferred upon

him or her or it, shall be under the direction and supervision of the court making such

appointment, shall at all times be subject to the orders and decrees of such court and may be

removed thereby, and a successor receiver may be appointed in the discretion of such court.

Nothing herein contained shall limit or restrict the jurisdiction of such court to enter such

other and further orders and decrees as such court may deem necessary or appropriate for the

exercise by the receiver of any function ~not specifically set forth herein. ~

Any receiver appointed as provided herein shall hold and operate the System in

the name of the Issuer and for the joint protection and benefit of the Issuer and Registered
{C2163537.1 }
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Owners of the Series 2011 B Bonds. Such receiver shall have no power to sell, assign,

mortga or otherwise dispose of any assets of any kind or character belonging or pertaining
to the S stem, but the authority of such receiver shall be limited to the completion of the

Project d the possession, operation and maintenance of the System for the sole purpose of

the prot ction of both the Issuer and Registered Owners of such Series 2011 B Bonds and the

curing d making good of any Event of Default with respect thereto under the provisions of

this Bo d Legislation, and the title to and ownership of said System shall remain in the

Issuer, d no court shall have any jurisdiction to enter any order or decree permitting or

requirin such receiver to sell, assign, mortgage or otherwise dispose of any assets of the

System.
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ARTICLE X

PAYMENT OF BONDS

Section 10.01. Payment of Bonds If the Issuer shall pay or cause to be paid,
or there shall otherwise be paid, to the Registered Owners of the Series 2011 B Bonds, the

principal of and interest, if any, due or to become due thereon, at the times and in the manner

stipulated therein and in this Bond Legislation, then the pledge of Net Revenues and other

monies and securities pledged under this Bond Legislation and all covenants, agreements and

other obligations of the Issuer to the Registered Owners of the Series 2011 B Bonds shall

thereupon cease, terminate and become void and be discharged and satisfied, except as may

otherwise be necessary to assure the exclusion of interest, if any, on the Series 2011 B Bonds

from gross income for federal income tax purposes.

4;

(C2163537.1 }

52



ARTICLE XI

MISCELLANEOUS

Section 11.01. Amendment or Modification of Bond Legislation Prior to

issuance of the Series 2011 B Bonds, this Resolution may be amended or supplemented in

any way by the Supplemental Resolution. Following issuance of the Series 2011 B Bonds,

no mate ~ modification or amendment of this Resolution, or of any resolution amendatory
or suppi mental hereto, that would materially and adversely affect the rights of Registered
Owners f the Series 2011 B Bonds shall be made without the consent in writing of the

Register d Owners of the Series 2011 B Bonds so affected and then Outstanding; provided,
that no hange shall be made in the maturity of the Series 2011 B Bonds or the rate of

interest, ereon, or in the principal amount thereof, or affecting the unconditional promise of

the Issu to pay such principal and interest, if any, out of the funds herein respectively

pledged erefor without the consent of the Registered Owner thereof. No amendment or

modifica ion shall be made that would reduce the percentage of the principal amount of the

Series 2 11 B Bonds, required for consent to the above-permitted amendments or

modifica ions. Notwithstanding the foregoing, this Bond Legislation may be amended

without e consent of any Registered Owner as may be necessary to assure compliance with

Section 1 8(f) of the Code relating to rebate requirements or otherwise as may be necessary

to assure e exclusion of interest, if any, on the Series 2011 B Bonds from gross income of

the Regi ered Owner thereof.

Section 11.02. Bond Legislation Constitutes Contract The provisions of the

Bond Le islation shall constitute a contract between the-Issuer and the Registered-Owners-of-
the Serie 2011 B Bonds, and no change, variation or alteration of any kind of the provisions
of the B d Legislation shall be made in any manner, except as in this Bond Legislation
provided.

Section 11.03. Severability of Invalid Provisions If any section, paragraph,
clause or provision of this Resolution should be held invalid by any court of competent

jurisdicti n, the invalidity of such section, paragraph, clause or provision shall not affect any

of the re aining provisions of this Resolution, the Supplemental Resolution, the Series 2011

B Bonds.

Section 11.04. Headings. Etc The headings and catchlines of the articles,

sections d subsections hereof are for convenience of reference only, and shall not affect in

any way e meaning or interpretation of any provision hereof.
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Section 11.05. Conflicting Provisions Repealed: Prior Resolutions All orders

or resolutions, or parts thereof, in conflict with the provisions of this Resolution are, to the

extent of such conflict, hereby repealed; provided that, in the event of any conflict between

this Bond Legislation and the Prior Resolutions, the Prior Resolutions shall control (unless

less restrictive), so long as the Prior Bonds are outstanding.

Section 11.06. Covenant of Due Procedure, Etc The Issuer covenants that all

acts, conditions, things and procedures required to exist, to happen, to be performed or to be

taken precedent to and at the adoption of this Resolution do exist, have happened, have been

performed and have been taken in regular and due time, form and manner as required by and

in full compliance with the laws and Constitution of the State of West Virginia applicable
thereto; and that the Chairman, Secretary and members of the Governing Body were at all

times when any actions in connection with this Resolution occurred and are duly in office

and duly qualified for such office.

Section 11.07. Effective Date This Resolution shall take effect immediately

upon adoption.
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Adopted this 10th day of November, 2011.

~O~f(~
Mem’6er
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CERTIFICATION

Certified a true copy of a Resolution duly adopted by the Public Service Board

of LUBECK PUBLIC SERVICE DISTRICT on the 10th day of November, 2011.

Dated this 30th day of November, 2011.

SEAL]
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LUBECK PUBLIC SERVICE DISTRICT 2.5

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

SUPPLEMENTAL RESOLUTION

S PLEMENTAL RESOLUTION PROVIDING AS TO THE

P NCIPAL AMOUNT, DATE, MATURITY DATE, INTEREST RATE,
P YMENT SCHEDULE, SALE PRICE AND OTHER TERMS OF THE

L BECK PUBLIC SERVICE DISTRICT WATER REVENUE BONDS,
S RIES 2011 B (WEST VIRGINIA INFRASTRUCTURE FUND);
A THORIZING AND APPROVING THE SALE AND DELIVERY OF

S CH BONDS TO THE WEST VIRGINIA WATER DEVELOPMENT

A THORITY; APPROVING AND RATIFYING THE LOAN

A REEMENT WITH RESPECT TO SUCH BONDS; DESIGNATING A

GISTRAR, PAYING AGENT AND DEPOSITORY BANK; AND

KING OTHER PROVISIONS AS TO THE BONDS.

WHEREAS, the Public Service Board (the “Governing Body”) of Lubeck

Public S rvice District (the “Issuer”) has duly and officially adopted a Resolution on

Novemb r 10, 2011 (the “Resolution”), entitled:

SOLUTION AUTHORIZING THE REFUNDING OF THE WATER

S STEM BOND ANTICIPATION NOTES, SERIES 2009 A (WEST
V RGINIA INFRASTRUCTURE FUND) OF LUBECK PUBLIC

S RVICE DISTRICT AND THE FINANCING OF THE COST, NOT

O HERWISE PROVIDED, THEREOF THROUGH THE ISSUANCE BY

T DISTRICT OF NOT MORE THAN $352,565 IN AGGREGATE

P NCIPAL AMOUNT OF WATER REVENUE BONDS, SERIES 2011

B (WEST VIRGINIA INFRASTRUCTURE FUND); PROVIDING FOR

T RIGHTS AND REMEDIES OF AND SECURITY FOR THE

GISTERED OWNERS OF SUCH BONDS; AUTHORIZING

E CUTION AND DELIVERY OF ALL DOCUMENTS RELATING TO

T ISSUANCE OF SUCH BONDS; APPROVING, RATIFYING AND

C NFIRMING THE LOAN AGREEMENTS RELATING TO SUCH

B NDS; AUTHORIZING THE SALE AND PROVIDING FOR THE

T RMS AND PROVISIONS OF SUCH BONDS AND ADOPTING

O HER PROVISIONS RELATING THERETO.

WHEREAS, the capitalized terms used herein and not otherwise defined

herein s all have the same meaning set forth in the Resolution when used herein;
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WHEREAS, the Resolution provides for the issuance of the Water Revenue

Bonds, S ries 2011 B (West Virginia Infrastructure Fund), of the Issuer, in the aggregate

principal ount not to exceed $352,565 (the “Bonds” or the “Series 2011 B Bonds”),
and has a thorized the execution and delivery of a loan agreement relating to the Bonds,

including all schedules and exhibits attached thereto (the “Loan Agreement”), by and

between the Issuer and the West Virginia Water Development Authority (the
“Authori “), on behalf of the West Virginia Infrastructure and Jobs Development
Council ( e “Council”), all in accordance with Chapter 16, Article 1 3A and Chapter 31,

Article 1 A of the Code of West Virginia, 1931, as amended (collectively, the “Act”);
and in th Resolution it is provided that the exact principal amount, date, maturity date,
interest r te, payment schedule, sale price and other tenns of the Bonds should be

establish d by a supplemental resolution, and that other matters relating to the Bonds be

therein p ovided for;

WHEREAS, the Loan Agreement has been presented to the Issuer at this

meeting;

WHEREAS, the Bonds are proposed to be purchased by the Authority
pursuant o the Loan Agreement; and

WHEREAS, the Governing Body deems it essential and desirable that this

supplem ntal resolution (the “Supplemental Resolution”) be adopted, that the Loan

Agreeme t be approved and ratified, that the exact principal amount, date, maturity date,
interest r te, payment schedule, sale price and other terms of the Bonds be fixed hereby
in the anner stated herein, and that other matters relating to the Bonds be herein

provided for.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY

OF LUB CK PUBLIC SERVICE DISTRICT:

Section 1 Pursuant to the Resolution and the Act, this Supplemental
Resoluti n is adopted and there are hereby authorized and ordered to be issued the

followin bonds of the Issuer: Sewer Revenue Bonds, Series 2011 B (West Virginia
Infrastru ture Fund), of the Issuer, originally represented by a single bond, numbered

AR-1 the original principal amount of $352,565. The Series 2011 B Bonds shall be

dated th date of delivery, shall fmally mature March 1, 2032, and shall bear interest at

the rate f 3% per annum. The principal and interest of the Series 2011 B Bonds shall be

payable quarterly on March 1, June 1, September 1 and December 1 of each year,

commen ing June 1, 2012, in the amounts set forth in the Schedule Y attached to the

Loan A eement and incorporated in and made a part of the Series 2011 B Bonds. The
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Series 20 1 B Bonds shall be subject to redemption upon the written consent of the

Authority and the Council, and upon payment of the redemption premium, if any, and

otherwise in compliance with the Loan Agreement, so long as the Authority shall be the

Registere Owner of the Series 2011 B Bonds.

Section 2 All other provisions relating to the Bonds and the text of the

Bonds sh 11 be in substantially the form provided in the Resolution.

Section 3 The Issuer hereby ratifies, approves and accepts the Loan

Agreeme t, including all schedules and exhibits attached thereto, a copy of which is

incorpora ed herein by reference, and the execution and delivery of the Loan Agreement
by the Ch erson and the performance of the obligations contained therein, on behalf of

the Issuer are hereby authorized, approved and directed. The Issuer hereby affirms all

covenants and representations made in the Loan Agreement and in the applications to the

Council d the Authority. The price of the Bonds shall be 100% of par value, there

being no• terest accrued thereon.

Section 4 The Issuer hereby appoints and designates United Bank, Inc.,
Charlesto

,
West Virginia, to serve as Registrar (the “Registrar”) for the Bonds under the

Resolutio and approves and accepts the Registrar’s Agreement to be dated the date of

delivery o the Bonds, by and between the Issuer and the Registrar, and the execution and

delivery f the Registrar’s Agreement by the Chairperson, and the performance of the

obligation contained therein, on behalf of the Issuer, are hereby authorized, directed and

approved.

Section 5 The Issuer hereby appoints and designates the West Virginia
Municip Bond Commission, Charleston, West Virginia (the “Commission”), tà serve as

Paying A ent for the Bonds under the Resolution.

Section 6 The Issuer hereby appoints and designates United Bank, Inc.,
Parkersb g, West Virginia, to serve as the Depository Bank under the Resolution.

Section 7 On the Closing Date, the Issuer shall deliver the Series 2011 B

Bonds to e Authority in exchange for the Prior Notes, which exchange shall release and

discharge e liens, pledges and encumbrances securing the Prior Notes.

Section 8 The Chairperson and Secretary are hereby authorized and

directed t execute and deliver such other documents and certificates required or

desirable connection with the Bonds hereby and by the Resolution approved and

provided or, to the end that the Bonds may be delivered to the Authority pursuant to the

Loan Agr ement on or about November 30, 2011.
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Section 9 The refunding of the Prior Notes and the financing thereof with

proceeds f the Bonds are in the public interest, serve a public purpose of the Issuer and

will pro te the health, welfare and safety of the residents of the Issuer.

Section 10 The Issuer hereby determines to invest all moneys in the funds

and acco ts established by the Resolution held by the Depository Bank until expended,
in mone market accounts secured by a pledge of Government Obligations, and

therefore, the Issuer hereby directs the Depository Bank to invest all moneys in such

money m ket accounts until further directed in writing by the Issuer. Moneys in the

Series 20 1 B Bonds Sinking Fund and the Series 2011 B Bonds Reserve Account shall

be invest d by the Commission in the West Virginia Consolidated Fund.

Section 11 The Issuer hereby approves the costs of issuance and

authorize the payment of the same.

Section 12 This Supplemental Resolution shall be effective immediately
following adoption hereof.

~
Member

{C217 1498.11

Adopted this 10th day of November, 2011.
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CERTIFICATION

Certified a true copy of a Supplemental Resolution duly adopted by the

Public Se ice Board of LUBECK PUBLIC SERVICE DISTRICT on the 10th day of

Novemb ,2011.

Dated this 30th day of

SEAL]
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LUBECK PUBLIC SERVICE DISTRICT 2.6

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

EXCERPT OF MINUTES ON ADOPTION OF BOND

RESOLUTION AND SUPPLEMENTAL RESOLUTION

On this 30th day ofNovember, 2011, the undersigned duly appointed Secretary
of the Pu tic Service Board of Lubeck Pubtic Service District hereby certifies that the

following is a true and correct excerpt of the minutes of a regular meeting of said Public

Service B ard:

***

The Public Service Board of Lubeck Public Service District met in regular

session, p rsuant to notice duly posted, on the 10th day of November, 2011, in Washington,
West Vir •nia, at the hour of 7:00 p.m.

PRESENT: Jerry R. Martin - Chairperson and Member

John H. Sines - Secretary and Member

Roger D. Martin* Treasurer and Member

(*by telephone)

ABSENT: None

Jerry R. Martin, Chairperson, presided, and John H. Sines, acted as Secretary.
The Chai erson announced that a quorum ofmembers was present and that the meeting was

open for a y business property before it.

***

Thereupon, the Chairperson presented a proposed Bond Resolution in writing
entitled:

RESOLUTION AUTHORIZING THE REFUNDING OF THE

WATER SYSTEM BOND ANTICIPATION NOTES, SERIES

2009 A (WEST VIRGINIA INFRASTRUCTURE FUND) OF

LUBECK PUBLIC SERVICE DISTRICT AND THE

FINANCING OF THE COST, NOT OTHERWISE

{C2 189788.1)
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PROVIDED, THEREOF THROUGH THE ISSUANCE BY

THE DISTRICT OF NOT MORE THAN $352,565 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER

REVENUE BONDS, SERIES 2011 B (WEST VIRGINIA

INFRASTRUCTURE FUND); PROVIDING FOR THE

RIGHTS AND REMEDIES OF AND SECURITY FOR THE

REGISTERED OWNERS OF SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATING TO THE ISSUANCE OF SUCH

BONDS; APPROVING, RATIFYING AND CONFIRMING

THE LOAN AGREEMENTS RELATING TO SUCH BONDS;
AUTHORIZING THE SALE AND PROVIDING FOR THE

TERMS AND PROVISIONS OF SUCH BONDS AND

ADOPTING OTHER PROVISIONS RELATING THERETO.

and cause the same to be read and there was discussion. Upon motion duly made by Roger
Martin an seconded by John Sines, it was unanimously ordered that said Bond Resolution be

adopted a d be in full force and effect on and from the date hereof.

Next, the Chairperson presented a proposed Supplemental Resolution in

writing en itled:

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE

PRINCIPAL AMOUNT, DATE, MATURITY DATE,
INTEREST RATE, PAYMENT SCHEDULE, SALE PRICE

AND OTHER TERMS OF THE LUBECK PUBLIC SERVICE

DISTRICT WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND);
AUTHORIZING AND APPROVING THE SALE AND

DELIVERY OF SUCH BONDS TO THE WEST VIRGINIA

WATER DEVELOPMENT AUTHORITY; APPROVING AND

RATIFYING THE LOAN AGREEMENT WITH RESPECT

TO SUCH BONDS; DESIGNATING A REGISTRAR,

PAYING AGENT AND DEPOSITORY BANK; AND

MAKING OTHER PROVISIONS AS TO THE BONDS.

and cause the same to be read and there was discussion. Upon motion duly made by Roger
Martin an seconded by John Sines, it was unanimously ordered that said Supplemental
Resolutio be adopted and be in full force and effect on and from the date hereof.
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There being no further business to come before the meeting, on motion duly
made and econded, it was unanimously ordered that the meeting adjourn.

ary
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CERTIFICATION

remains in

changed.

{C2189788.1}

I hereby certify that the foregoing action of Lubeck Public Service District

full force and effect and has not been amended, rescinded, superseded, repealed or

WITNESS my signature as of the date written above.
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LUBECK PUBLIC SERVICE DISTRICT

POST OFFICE BOX 700

301 OX JOHNSON LANE

WASHiNGTON, WEST VIRGiNIA 26181

PHONE: (304) 863-3341

FAX: (304) 863-3791

November 4, 2011

November 10, 2011

7:00P.M.

AGENDA:

1. APPROVAL OF REGULAR BOARD MEETING MINUTES

2. DISCUSSION OF DISTRICT HAPPENINGS

3. APPROVAL OF PAYMENT OF BILLS AND TRANSFERS

4. JACKSON KELLY- TO CONSIDER AND ADOPT A PROPOSED BOND

AND NOTE RESOLUTION.

5. APPROVAL OF FINANCIAL STATEMENTS

6. LAKE WASHINGTON CLUB SEWER EXTENSION

7. WADESVILLE WATER PROJECT

8. OST PAVEMENT WATER PROJECT

9. ELLEVILLE WATER PROJECT

10. DJOURN

cc: erry Martin Parkersburg News

oger Martin Parkersburg Sentinel

ohn Sines Wood County Commission

raig Richards WNUS

im Miller WTAP

lame Myers WXIL

hi! Post!ewait Jack McIntosh



Classified/Legal Advertising Invoice

P0

The News and Sentinel

P0 Box 1787

519 Juliana St

Parkersburg, WV
26 101

(304) 485-1891

26181

10/31/2011 9:32:54AM

No: 133997

ENTERED NOV 08 2011

REVIEV)~~~ FOR PAYMENT

III1(-

COMM.

PUBLIC SERVICE DISTRICT

Identifier

LUBECK PUBLIC SERVICE

DISTRICT

NOTICE OF REGULAR

MEETING

The Public Service Board of

Lubeck Public Service District

AOCt



.MARYJBUCK.

Being first duly sworn, says that the

“NOTICE OF REGULAR MEETING

Hereto attached was printed in the

..XX...The Parkersburg News and Sentinel,

The Marietta AM,

A daily newspaper published in the City of Parkersburg,

Wood County, West Virginia, for
. . .

ONE.... successive

Week(s), the first publication and posting thereon being on

the ,..3IST day of...OCTOBER 2011..., and

subsequent publication on the

day(s)of 20

Printer’s Fee $ 35.10...

Notarized Signature $ 2.00...

Additional Copy Fee $

Total Due: $ 37.10...

BY:....~ ~
Subscribed and sworn to before me this.

.3/Ak day of O~1Zô.-~~ki 20.1/.

Notary Public for Wood Coun~j~,~Vest Virginia

My commission expires ~

( NOTARY PUBLIC, STATE OF WEST VIRGINIA
MELANI ZYLA

~~26101
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SPEC~ME
UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BOND, SERIES 2011 B

(VIRGINIA INFRASTRUCTURE FUND

$352,565

— E1~

__________

~I~r

‘V

I;

I
___________

:~

______________

~ V;~V~

KNOW ALL MEN BY THESE PRESENTS: That on this 30th day of

er, 2011, LUBECK PUBLIC SERVICE DISTRICT, a public service district, public
on and political subdivision of the State of West Virginia in Wood County of said

~ “Issuer”), for value received, hereby promises to pay, solely from the special funds

therefor, as hereinafter set forth, to the WEST VIRGINIA WATER

)PMENT AUTHORITY (the “Authority”) or registered assigns, the sum ofTI{RFE

ED FIFTY-TWO THOUSAND FIVE HUNDRED SIXTY-FIVE DOLLARS

5), in quarterly installments on March 1, June 1, September 1 and December 1 of

r, commencing June 1, 2012, as set forth on the “Debt Service Schedule” attached

BIT A hereto and incorporated herein by reference.

This Bond shall bear interest at the rate of 3% per annum. Principal and

ristailments ofthis Bond are payable in any coin or currency which, on the respective
)ayment of such installments, is legal tender for the payment of public and private
ler the laws of the United States of America, at the office of the West Virginia
il Bond Commission, Charleston, West Virginia (the “Paying Agent”).

part, but

Infrastru

conditior

between V

This Bond may be redeemed prior to its stated date of maturity in whole or in

only with the express written consent of the Authority and the West Virginia
:ture and Jobs Development Council (the “Council”), and upon the terms and

s prescribed by, and otherwise in compliance with, the Loan Agreement by and

he Issuer and the Authority, on behalf of the Council, dated November 30, 2011.

Page 1 of 8
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SPEd MEN

This Bond is issued to pay a portion of the refunding of the Issuer’s Water

System Bond Anticipation Notes, Series 2009 A (West Virginia Infrastructure Fund) (the
“Prior otes”). The existing public water facilities of the Issuer and any further

improv ments or extensions thereto are herein called the “System.” This Bond is issued

under t e authority ofand in full compliance with the Constitution and statutes ofthe State of

West V rginia, including particularly Chapter 16, Article 1 3A and Chapter 31, Article 1 5A of

the Cod of West Virginia, 1931, as amended (collectively, the “Act”), a Resolution duly
adopted by the Issuer on November 10, 2011, and a Supplemental Resolution duly adopted
by the I suer on November 10, 2011 (collectively, the “Bond Legislation”), and is subject to

all the t mis and conditions thereof. The Bond Legislation provides for the issuance of

addition 1 bonds under certain conditions, and such bonds would be entitled to be paid and

secured qually and ratably from and by the funds and revenues and other security provided
for this ond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,
PLEDG AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL

RESPE TS WITH THE ISSUER’S WATER REVENUE BONDS, SERIES 1990 A,
DATED APRIL 2, 1990, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL

AMO T OF $3,139,013; WATERREVENUE BONDS, SERIES 1997, DATED MARCH

27, 199
,
ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT OF $535,000; WATER

REVE BONDS, SERIES 2005 A, DATED JUNE 17, 2005, ISSUED IN THE

ORIG AGGREGATE PRINCIPAL AMOUNT OF $1,573,000; WATER REVENUE

BONDS SERIES 2005 B, DATED JUNE 17, 2005, ISSUED IN THE ORIGINAL

AGGRE ATE PRINCIPAL AMOUNT OF $2,068,300; WATER REVENUE BONDS,
SERIES 2005 C, DATED JUNE 17, 2005, ISSUED IN THE ORIGINAL AGGREGATE

PRINCI AL AMOUNT OF $472,000, WATER REVENUE BONDS, SERIES 2010 A (BB
AND T) DATED MAY 14, 2010, ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT

OF $59 000 AND WATER REVENUE BONDS, SERIES 2011 A (UNITED STATES

DEPAR MENT OF AGRICULTURE), DATED FEBRUARY 11,2011, ISSUED IN THE

ORIGIN L PRINCIPAL AMOUNT OF $1,653,000 (THE “FIRST LIEN BONDS”). THE

BONDS HALL BE SENIOR AND PRIOR WITH RESPECT TO LIENS, PLEDGE AND

SOURC AND SECURITY FOR PAYMENT AND IN ALL RESPECTS WITH THE

ISSUER S WATER REVENUE BONDS, SERIES 1990 B, DATED APRIL 2, 1990,

ISSUED THE ORIGINAL PRINCIPAL AMOUNT OF $146,487 (THE “SERIES 1990 B

BONDS’

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defin d in the Bond Legislation) to be derived from the operation of the System, on a

parity wi h the pledge of Net Revenues in favor of the holders of the First Lien Bonds and
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SFEC~MEN
senior 4nd prior to the Series 1990 B Bonds and from monies in the reserve account created

under tl~ie Bond Legislation for this Bond (the “Series 2011 B Bonds Reserve Account”) and

unexpe~ded proceeds of this Bond. Such Net Revenues shall be sufficient to pay the

princip~l of and interest, if any, on all bonds which may be issued pursuant to the Act and

shall b~ set aside as a special fund hereby pledged for such purpose. This Bond does not

constitt~te an indebtedness of the Issuer within the meaning of any constitutional or statutory

provisi~ns or limitations, nor shall the Issuer be obligated to pay the same, or the interest, if

any, hei~eon, except from said special fund provided from the Net Revenues, the monies in

the Seri~s 2011 B Bonds Reserve Account and unexpended proceeds ofthis Bond. Pursuant

to the B~nd Legislation, the Issuer has covenanted and agreed to establish and maintain just
and equfitable rates and charges for the use of the System and the services rendered thereby,
which ~hall be sufficient, together with other revenues of the System, to provide for the

reasona~le expenses of operation, repair and maintenance of the System, and to leave a

balance~ each year equal to at least 115% of the maximum amount payable in any year for

princip4l ofand interest, if any, on this Bond and all other obligations secured by a lien on or

payable~froni such revenues on a parity with this Bond, including the Prior Bonds; provided

howev4, that so long as there exists in the Series 2011 B Bonds Reserve Account an amount

at least ~qual to the maximum amount of principal and interest, if any, which will become

due on ~his Bond in the then current or any succeeding year, and in the respective reserve

account~ established for any other obligations outstanding on a parity with this Bond,

includiufg the Prior Bonds, an amount at least equal to the requirement therefor, such

percent4ge may be reduced to 110%. The Issuer has entered into certain further covenants

with thuf registered owners ofthis Bond for the terms ofwhich reference is made to the Bond

Legislatfion. Remedies provided the registered owners of this Bond are exclusively as

provide~fl in the Bond Legislation, to which reference is here made for a detailed description
thereof.

Subject to the registration requirements set forth herein, this Bond is

transfer~ble, as provided in the Bond Legislation, only upon the books of the Registrar (as
defined ~n the Bond Legislation) by the registered owner, or by its attorney duly authorized in

writing, upon the surrender of this Bond, together with a written instrument of transfer

satisfact~ry to the Registrar, duly executed by the registered owner or its attorney duly

authoriz~d in writing.

Subject to the registration requirements set forth herein, this Bond, under the

provisio~1 of the Act, is and has all the qualities and incidents of a negotiable instrument

under th Uniform Commercial Code of the State of West Virginia.



BR-i

SPEC~MEN
All monies received from the sale of this Bond, after reimbursement and

repaym ~nt of all amounts advanced for preliminary expenses as provided by law and the

Bond L ~gis1ation, shall be applied solely to payment ofthe costs ofrefunding the Prior Notes

as desc ibed in the Bond Legislation, and there shall be and hereby is created and granted a

lien up n such monies, until so applied, in favor of the registered owner of this Bond.

In accordance with the requirements of the United States Department of

Agricul ure for the issuance of parity obligations, this Bond will be in default should any

procee s of this Bond be used for a purpose that will contribute to excessive erosion of

highly rodible land or to the conversion ofwetlands to produce an agricultural commodity.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditii ns and things required to exist, happen and be performed precedent to and at the

issuanc of this Bond do exist, have happened, and have been performed in due time, form

and ma ner as required by law, and that the amount of this Bond, together with all other

obligati ns ofthe Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the S ate of West Virginia and that a sufficient amount of the Net Revenues ofthe System
has bee pledged to and will be set aside into said special fund by the Issuer for the prompt

paymen of the principal of this Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bor I is issued shall be deemed to be a part ofthe contract evidenced by this Bond to the

same ex ent as if written fully herein.

IN WITNESS WHEREOF, LUBECK PUBLIC SERVICE DISTRICT has

caused t ~is Bond to be signed by its Chairperson and its corporate seal to be hereunto affixed

and atte ted by its Secretary, and has caused this Bond to be dated as of the date first written

above.

SEAL]
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2011 B Bonds described in the within

mentio ed Bond Legislation and has been duly registered in the name ofthe registered owner

set fort above, as of the date set forth below.

Date: November 30, 2011.

UNITED B)ANK~ INC, as Registrar

Aut~~cOfficer



.~--~---

BR-i

SPEC~MEN
EXHIBIT A

DEBT SERVICE SCHEDULE

BOND DEBT SERVICE

lubeck P50

IF

$352,565

3% Interest Rate

20 Yeas

On ted

Onte 11/30/2011

Delivery

Dnte 11/30/2011

Peilod Debt

Ending Pdncipai Coopon interest Semite

6/1/2012 3,232 3.000% 2,644.24 5,876.24

9/1/2012 3,257 3.000% 2,620.00 5877.00

12/1/2012 3,281 3,000% 2,595.57 5,876.57

3/112013 3,306 3.000% 2,570.96 5,876.96

6/1/2013 3,330 3.000% 2,546.17 5,876.17

9/112013 3,355 3.000% 2,521.19 5,876.19

12/1/2013 3,381 3,000% 2,496.03 5,877.03

3/1/2014 3,406 3.000% 2,470.67 5,876.67

6/1/2014 3,432 3.000% 2,445.13 5,877.13

9/1/2014 3,457 3.000% 2,419.39 5876.39

12/1/2014 3483 3.000% 2393.46 5,876,46

3/1/2015 3,509 3.000% 2,367,34 5,876.34

6/1/2015 3,536 3,000% 2,341,02 5,877,02

9/1/2015 3,562 3.000% 2,314.50 5,876.50

12/1/2015 3,589 3,000% 2,287.79 5876.79

3/1/2016 3,616 3.000% 2,260,87 5,876.87

6/1/2016 3,643 3.000% 2,233,75 5,876,75

9/1/2016 3,670 3.000% 2,206,43 5,876,43

31/112016 3,698 3,000% 2,178.90 5,876.90

3/1/2017 3,725 3,000% 2,151,17 5,876.17

6/1/2017 3,753 3,000% 2,123,23 5,876,23

9/1/2017 3782 3.000% 2,095.08 5,877,08

12/1/2017 3,810 3,000% 2,066.72 5,876,72

3/1/2018 3,838 3.000% 2,038.14 5,876.14

6/1/2018 3,867 3.000% 2,009.36 5,876.36

9/1/2018 3,896 3.000% 1,980.35 5876.35

12/1/2018 3,925 3,000% 1,951,13 5,876,13

3/1/2019 3,955 3.000% 1,921.70 5,876,70

6/1/2019 3,985 3,000% 1,892.03 5,877.03

9/1/2019 4,014 3,000% 1,862,15 5,876,15

12/1/2019 4,045 3.000% 1,832.04 5,877.04

3/1/2020 4,075 3.000% 1,801,70 5,876.70

6/1/2020 4,105 3.000% 1,771.14 5,876.14

9/1/2020 4,136 3,000% 1,740.35 5,876.35

12/1/2020 4,167 3.000% 1,709.33 5,876.33

3/1/2021 4,199 1,000% 1,678.08 5,877.06

6/1/2021 4,230 3.000% 1,646.59 5,876.59

9/1/2021 4,262 3.000% 1,614.86 5,876.86

12/1/2021 4,294 3.000% 1,582,90 5,876.90

3/1/2022 4,326 3,000% 1,550.69 5,876.69

6/1/2022 4,358 3.000% 1,518,25 5,876.25

9/1/2022 4,391 3.000% 1,485.56 5,876.56

12/1/2022 4,424 3.000% 1,452.63 5,876,63

Page 6 of 8
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SPECIIMEN’

BOND DEBT SERVICE

Lubeck PSO

IF

$352,565

3% Interest Rate

20 Years

Period Debt

Ending Principal Coupon interest Service

3/1/2023 4,457 3.000% 1,419.45 5,876.45

6/1/2023 4491 3.000% 1386.02 5877.02

9/1/2023 4,524 3.000% 1,352.34 5,876.34

12/1/2023 4,558 3.000% 1,318.41 5,876.41

3/1/2024 4,592 3.000% 1,284.23 5,876,23

6/1/2024 4627 3.000% 1,249.79 5,876.79

9/1/2024 4,662 3.000% 1,215.08 5,877.08

12/1/2024 4,697 3.000% 1,180.12 5,877.12

3/1/2025 4732 3.000% 1,144.89 5,876.89

6/1/2025 4767 3.000% 1,109.40 5,876.40

9/1/2025 4,803 3.000% 1,073.65 5,876.65

12/1/2025 4,839 3.000% 1,037.63 5,876.63

3/1/2026 4,875 3.000% 1,001.33 5,876.33

6/1/2026 4,912 3.000% 964.77 5,876.77

9/1/2026 4,949 3.000% 927.93 5,876.93

12/1/2026 4,986 3.000% 890.81 5,876.81

3/1/2027 5,023 3.000% 853.42 5,876.42

6/1/2027 5,061 3.000% 815,75 5,876.75

9/1/2027 5,099 3.000% 777.79 5,876.79

12/1/2027 5,137 3.000% 739.55 5,876.55

3/1/2028 5,176 3.000% 701.02 5,877.02

6/1/2028 5,214 3.000% 662.20 5,876.20’

9/1/2028 5,254 3.000% 623.09 5,877.09

12/1/2028 5,293 3.000% 583.69 5,876.69

3/1/2029 5,333 3.000% 543.99 5,876.99

6/1/2029 5,373 3.000% 503.99 5,876.99

9/1/2029 5,413 3.000% 463.70 5,876.70

12/1/2029 5,454 3.000% 423.10 5,877.10

3/1/2030 5,494 3.000% 382.19 5,876.19

6/1/2030 5,536 3.000% 340.99 5,876.99

9/1/2030 5,577 3.000% 299.47 5,876.47

12/1/2030 5,619 3.000% 257.64 5,876.64

3/1/2031 5,661 3.000% 215.50 5,876.50

6/1/2031 5,704 3.000% 173.04 5,877.04

9/1/2031 S,746 3.000% 130.26, 5,876.26

12/1/2031 5,789 3.000% 87.17 S,876.17

3/1/2032 5.833 3.000% 43.75 5.87675

352,565 117,565.74 470,130.74

Page 7 of 8
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FORM OF~I

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

________________________________________the within Bond and does hereby

bly constitute and appoint
______________________________________________

to transfer the said Bond on the books kept for registration of the within Bond of

Issuer with full power of substitution in the premises.

irrevoc~

Attorne

the said

Dated:

In the p esence of:

Page 8 of 8



BOND REGISTER 2.9

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

Bond Nui iber Principal Amount Date of Bond

$352,565 November 30, 2011

NO VRITING ON THIS BOND REGISTER EXCEPT BY THE REGISTRAR

Name of ~egistered Owner: Signature of Registrar

West Vir~ inia Water Development Authority
180 Asso iation Drive

Charlesto
,
West Virginia 25311

No. AR-i

United

Representative

{C2171510.I



LUBECE PUBLIC SERVICE DISTRICT
~

ARTICLE I:

DEFINITIONS, STATUTORY AUTBORITY AND FINDINGS

ARTICLE IX:

AUTBORIZATION OP TEE PROJECT; APPROVAL

OP ACTIONS: APPROVAL AND EXECUTION

0? DOCUMENTS

Authorization of the Project
Approval Of Application, Loan Agreeant, Aaend.d

Application and Supplecental Loan Agree.ent
Approval of Actions

Authorization of Bond.
Tera of the Series A Bond and Series B Bond

Pore of the Serie, A Bond and Series B Bond
Ezecution of Bonds

Authentication and Registration
Negotiability. an&.Rqiatration
Bonds Mutilated, Destroyed, Stolen or Lost
Person Treated a. Owners

Delivery of the Series A Bond and the Series B

Bond

Application of Proceeds of Bonds

Sale of Bonds; Ratification of Execution of
Loan Agreecent with Authority
Aaended Schedule A Filing; Tender of Series 13

Bond

ARTICLE IV:
BOND PROCEEDS; REVENUES;

FUNDS AND ACCOUNTS

Establishment of Funds and Accounts with

Depository Bank

Establishment of Funds and Accounts with Bond
Comaiseion

UWW ~iIaUiIV~

Definition.

Authority for this Resolution

Findings
Resolution Constitutes Contract

p

S ctioit

S ction

S ction

S etion

S. tion
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06
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3.09

ARTICLE III:

BONDS

Sec ion 3~1O
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Sec ion 3.12

Sec ion 4.01

Sect on 4.02

i
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ARTICLE VII:

DEFAULTS AND RBNEDIES

s. tion 7.01 EVents of Default

Si tion 7.02 Enforcellnt

Se tion 7.03 Appointment of Receiver

Se tion 7.04 Restoration of District and Holder of the

Bonds

ARTICLE VIII

REGISTRARi PAYING AGENT

S tion 8.01 Appointment of Registrar

ARTICLE IX:

DUEASAJSCE~ DISCHARGE OF PLEDGE

Sec ion 9.01 Defeasance of Series A Bond

Sec ion 9.02 Defeasance of Series B Bond

ARTICLE I:

MISCELLANEOUS

S.C ion 10.01 ~~end~ent of Resolution

• Sec ion 10.02 Evidence of Signatures of Holders and

Ownership of Bonds

see ion 10.03 Preservation and Inspection of Documents

s.c ion 10.04 Cancellation of the Bonds

sic ion 10.05 Failure To Present Bonds

Sec ion 10.06 $otices, Desandsand Requests - ~--.-~-,----.-.—-~

Sec ion 10.07 conflicting Provisions Repealed

sec ion 10.08 No Personal Liability

Sec ion 10.09 L~W Applicable
Sec ion 10.10 Parties Interested Herein

sec ion 10.11 Severability of Invalid Provisions

Sec ion 10.12 Table of Contents and Headings

Sec ion 10.13 EffectiVe Date

EXHIBITS

P Exhibit A Description of the Project
Exhibit B Form of Series A Bond

Exhibit C Form of Series B Bond

Exhibit D Loan Agreement
Exhi it B Supplemental Loan Agreement
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LUBECE PUBLIC SERVICE DISTRICT

BOND RESOLUTION

A RESOLUTION AUTHORIZING THE CONSTRUCTION AND ACQUISITION OP A

WATER TREATMENT PLANT AND AN EXTENSION TO THE EXISTING

WATERWORXS SYSTEM IN THE LUBECH PUBLIC SERVICE DISTRICT, WOOD

COUNTY, WEST VIRGINIA, AND THE FINANCING 0? THE COST, NOT

OTHERWISE PROVIDED, THEREOF, THROUGH THE ISSUANCE BY TEN LUBECE

PUBLIC SERVICE DISTRICT OP NOT MORE THAN $3,285,500 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER SYSTEM REVEmUs BONDS,
SERIES A AND SERIES Bg PROVIDING FOR THE RIGHTS AND REMEDIES OF

AND SECURITY FOR TEE HOLDERS OP SUCH WATER SYSTEM REVENUE

BONDS: AUTHORIZING TEE SALE OF SUCH WATER SYSTEM REVENUE BONDS

TO THE WEST VIRGINIA WATER DEVELOPMENT AUTHORITY BY

SUPPLEMENTAL RESOLUTION; APPROVING AND RATIFYING A LOAN

AGREEMENT AND SUPPLEMENTAL LOAN AGREEMENT RELATING TO SUCH

BONDS: AND ADOPTING OTHER PROVISIONS RELATING THERETO.

The Public Service Board of the Lubeck Public Service District

hereby adopts and orders:

ARTICLE I

DEPINITIONS, STATUTORY AUTHORITY AND PflIDIHGS

Section 1.01. Definitions The following term. have

the following meanings in this Resolution unless the context

expressly requires otherwise:
..

Act’ means Chapter 16, Article 13A, of the Code of

West Virginia of 1931, as amended, and in effect on the date of

adoption of this Resolution.

Autbority means the West Virginia Water Development
Authority or any other agency of the State of West Virginia
that succeeds to the functions of the Authority.

Authorized Off icerr’ means the chairman of the Board,
as hereinafter defined, or any other officer of the public
service board of the Lubeck Public Service District

specifically designated by resolution of the Board, as

hereinafter defined, as such.

Board’ means the public service board of, the Lubeck

Public Service District and shall include the membership of the

Board as may hereafter be duly constituted as the legal

p



su cessors to the present membership or any other authority
ye ted with and authorized to exercise the powers of the Lubeck

Pu lic Service District.

Bond or Bonds means the District’s Series A Bond and

Sc ies B Bond, as hereinafter defined, and any additional bonds

he eafter issued within the terms, resttictions and conditions

co tamed in this Resolution and any Supplemental Resolution.

‘Bonds Capitalized Interest Account’ means the Water

Sy tem Revenue Bonds Capitalized Interest Account established

vi h the Bond Commission by Section 4.02(1) hereof.

‘Bond Commission’ means the West Virginia Piwticipal
son Commission or any other agency of the State of West

vi g mis that succeeds to the functions of the Commission

‘Bond Year’ means the 12 month period beginning on the

ann versary of the closing date of the Bonds of each year and

end ng on the date immediately preceding the anniversary of the

do ing date for the Bonds in the following year, except that

the first Bond Year shall begin with the closing date for the

Don 5.

‘Code’ means the Internal Revenue Code of 1956, as

awe ded, and regulations promulgated thereunder, or under any

pre ecessor thereto.

‘Construction Trust Fund’ means the Lubeck Public

ser ice District Construction Trust Fund established by Section
4.0 (3) hereof.

‘Consulting Engineers’ meanaBurg.sa & .Nip1e.~-.Limit.d,.-
consulting engineers, Parkersburg, West Virginia, ør any

elgineer or firm of engineers of reputation for skill and

expe ience with respect to the design and construction of water

syst ma or facilities that have been retained by the Lubeck

Pubi C Service District as Consulting Engineers for the System,
as h reinafter defined.

‘Cost(s) of the Project’ or similar phrases mean those

coat described in Section l.03P hereof to be part of the costs

of c nstruction and acquisition of the Project, as hereinafter

defi ed.

‘Depository Bank’ means One Valley Bank, National

Mao tation, a national banking association, Charleston, West

virg nia, or any one or more State banking corporations or

nati nal banking associations located in the State, eligible
unde the laws of the State to receive deposits of stat. and

muni ipal funds and insured by the PDIC, as hereinafter defined

and esignated as custodian of any one or mere of the funds or

accou ta established by Article IV hereof.
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‘District’ means the Lubeck Public Service District, a

public corporation organized and existing under the laws of,
and a political subdivision of, the Stat. of WCit Virginia and,
whir. appropriate, the Soard ther.of~

‘Earnings Fund’ mean. the Lubeck Public Service
District Earnings Fund created in Section 6.035 hereof.

‘Excess Investment Earnings’ means the amount equal to

the sum of:

(A) the excess of (1) the amount earned on all

sonpurpose Investments tether than investments attributable to

an excess described in this subparagraph (A)], over (ii) ti’e

amount which would have been earned if such Nonpurpose
Investments were invested at a rats equal to the yield on the

issue, plus

(a) any incom, attributable to th. excess described

in subparagraph (A).

‘FPIC’ means the Federal Deposit Insurance Corporation
and any successor to the functions of the PDIC.

‘Fiscal Year’ means each twelve—month period beginning
on July 1 and ending on the succeeding June 30.

‘General Resolution’ means the general resolution
adopted by the Authority.

‘Governmental Obligations’ means direct obligations
of, or obligations the timely payment of the principal of and

interest on...vbich. i.guarant.edby~the~United--Stst.s•ot-Amec-ica.~

P ‘Cross Proceed.’ means the definition that is given
such term in Section 148(f)(6)(3) of the Code.

‘Gross Revenues’ means the aggregate gross operating
and non—operating revenues of the System, as hereinafter

defined, determined in accordance with generally accepted
accounting principles, after deduction of prompt payment
discounts, if any, and reasonable provision for uncollectible

accounts: provided, that ‘Gross Revenu•s’ does not include any

gains from the sal• or other disposition of, or from any
increase in the value of, capital assets (including Qualified
Investments, as hereinafter defined, purchased pursuant to

Article VI hereof) or any Tap Pee., as hereinafter defined.

I
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‘Independent Accountant’ means Philip R. Postlivait,

Jr., certified public accountant, Parkersburg, West virginia,

or fly other certified public accountant or fir. of certified

Pu lic accountants that shall at any ties hereafter be retained

by he District to prepari an independent annual or special
and t of the accounts of the System, as hereinafter defined, or

for any other purpose •xcept keeping the accounts of such

sys em in the normal operation of its business and affairs.

‘tnv•stment Property’ means any security (as such term

is efined in Section 165(qU2)(A) or (B) of the Code),
obi gation annuity contract or inve.tcenttype property,

exc uding however, obligations the interest on which is

cxc uded from gross incom, by Section 103 of the Cod. for

Fed ral income tax purposes.

‘Loan Agreement’ means the loan agreement executed by

District Ofi February 7, 1990, between the District and the

iority, pursuant to which the Authority has agreed to

~as. $3,139,013.00 in aggregate principal amount of the

es A Bond, as the sam. say be supplemented or amended.

‘Net Revenues’ means Gross Revenues less Op.ratinct
nasa, as hereinafter defined.

‘Nonpurpose Investm.nta’ mean. the definition given

suc term in Section 148(f)(6)(A) of the Code.

‘Operating Expenses’ means the reasonable, proper and

nece eary coats of repair, maintenance and operation of the

syst m, as hereinafter defined, and includes, without limiting

the enerality of the foregoing, administrative, engineering,

.lega • auditing and insurance expensea(other--than thou.---——

supp ice, labor, wages, the cost of materials and supplies used

for urrent operations, capitalized as part of the Cost of the

Pros t), fees and expenses of fiscal agents, the Paying Agent,

as b reinafter defined, the Depository Bank and the Authority,

pa fits to pension or retirement funds, taxes and such other

reas nable operating costs and expenses as should normally and

regu any be included under generally accepted accounting

pnin ipleap provided, that ‘Operating Expenses’ does not

mci de payments on account of the principal of or redemption

prem U., if any, or interest on the Bonds, charges for.

depr ciation, losses from the sale or other disposition of, or

from any decrease in the value of, capital assets, amortization

of d bt discount or such miscellaneous deductions as an.

appi cable to prior accounting period..

‘Outstanding,’ when used with reference to the Bonds

of any particular date, describes all Bonds theretofore

being authenticated and delivered except (1) any

the

Aut

pu rc

SarI

Ezp~

p

and

and

—4—



Bond cancelled by the Registrar, as hereinafter defined, at or

prior to the dat., (2) any Bond for the payment of which

moneys, equal to its principal amount, with interest to the

date of maturity, shall be in trust under this Resolution and

set aside for such payment (whether upon or prior to maturity):
and (3) any Bond deemed to have been paid as provided in

Article IX hereof.

‘Parity Bonds’ means additional Bonds issued under the

provisions and within the limitation. prescribed by Section

5.09 hereof.

‘Paying Agent’ means the bank, or such other entity
designated by the District by the Supplemental Resolution.

‘Plans and Specifications’ means the plans and

specifications for the construction of the Project prepared by
the Consulting Engineers on file in the office of the District.

‘Program’ mean. the Authority’s loan program, under

which the Authority purcha.e. the water development revenue

bonds of local government entities satisfying certain legal and

other requirements with the proceeds of water development
revenue bonds of the Authority.

‘Project’ means the public service properties for the

storage, treatment and distribution of water of the District,
as described in Exhibit A attached hereto and incorporated
herein by reference.

‘Qualified Investments’ means and includes any of the

following:

A. Government Obligation.;

~. Bonds, debentures, notes or other evidences

of indebtedness issued by any of the following agencies: Banks

for Cooperatives; Federal Intermediate Credit Banks; Federal

Home Loan Bank System; Export—Import Bank of the United States;

Federal Land Banks, the Federal National Mortgage Association

(but only to the extent such obligation. are guaranteed by the

Government National Mortgage Association), or the Government

National nortgage Association;

C. Public housing bonds issued by public
agencies or municipalities and fully secured a. to the payment
of both principal and interest by a pledge of annual

contributions under an annual contributions contract or

contracts with the United States of America; temporary notes,
preliminary loan notes or project note. issued by public

p
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age cies or municipalities, in each case fully secured as to

the payment of both principal and interest by a requisition or

pay nt agreement with the United States of America:

o. Certificates of deposit or other similar

ban ing arrangements permitted by law, with a member bank or

sec r banks of the Pederal Reserve System or banks the

de site of which an, insured by the PDIC, upon the terms and

con itions as follows:

(i) all moneys invested in each such

mt rest—bearing tim. deposit, certificate of deposit or

sic Ian banking arrangement shall be continuously and fully

sec red by obligations ofthe types described in clauses A,.B

and C above of a market value equal at all times to the amount

of he depoøit, certificate or similar banking artangement: and

(ii) each such interest—bearing time

dep sit, certificate of deposit or similar banking arrangement

sha 1 permit the moneys so placed to be available for us. at

the times provided with respect to the investment or

rei vestment of such moneys:

B. Direct and general obligations of the State

or a y other state within the territorial United States, to the

pays nt of the principal of and interest on which th. full

fait and credit of such state i. pledged: provided, that, at

p the ice of their purchase, such obligations are rated in

eith r of the two highest rating categories by a nationally

reco raized bond rating agency:

The consolidated fund (or any distinct

port on thereof) managed by the west-virginia Statefloardof~

Inve tmenta pursuant to Chapter 12, Article 6 of the Code of

West Virginia, 1931, as amended:

C. Repurchase agreements relating to any

secu ities of the type described in clauses A or C above with

any nking institution or association, including the

Depo itory Bank, or any other financial institution, provided
that the Depository Bank (unless it i. th. issuer, in which

case a third party) or the Bond Commission, as the case may be,

or i a agent have possession of the collateral, and that such

coil teral be free of claims of third parties; and

H. Obligations of states or political
subd visions or agencies thereof, the interest on which is

cxc t from federal income taxation, and which are rated at

less •A’ by Moody’s Investors Service, Inc. or Standard and

Poor a Corporation.



‘Rebate Fund’ meena the Lubeck Public Service District
Rebate Fund created b~ Section 6.038 hereof.

Registrar’ means the bank or such other entity
designated by the District as Registrar herein or b~ the

Supplemental Resolution and its successors and assigns.

‘Renewal and Replacement Fund’ means the fubeck Public
Service District Water System Renewal and Replacement Fund

established by Section 4.01(2) hereof.

‘Resolution’ means this resolution, as from time to

time amended or supplemented.

‘Revenue Fund’ means the Lubeck Public service

District Water System Revenue Fund established by Section

4.01(1) hereof.

‘Seri.s A Bond’ means the Series A Water. System
Revenue Bond of the District described in Section 3.02 hereof.

‘Series A Bond Reserve Account’ means the Series A

Water System Revenue Bond Reserve Account established in the

Series A Sinking Fund, as hereinafter defined by Section

4.02(1) hereof.

‘Series A Bond Reserve Account Requireaent means the

maximum amount of principal and interest which will come due on

the Series A Bond in the then current or any succeeding year.

‘Series A Sinking Fund’ means the Series A Water

System Revenue Bond Sinking Fund established by Section 4.02(1)
hereof.

.

.

Series B Bond’ means the Series B Water System
Revenue Bond of the District described in Section 3.02 hereof.

‘Series B Bond Reserve Account’ means the Series S

Water System Revenue Bond Reserve Account established in the

Series B Sinking Fund, as hereinafter defined, by Section

4.02(2) hereof.

‘Series B Bond Reserve Account Requirement’ means the

maximum amount of principal which will come due on the Series B

Bond in the then current or any succeeding year.

‘Series B Sinking Fund’ means the Series n water

System Revenue Bond Sinking Fund established by. Section 4.02(2)
hereof.
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‘State’ means the State of West Virginia.

‘Suppleiental Loan Agreement’ mean. the supplemental
1 an agreement executed by the District on February 7, 1990,

—
b tween the District and the Authority, pursuant to which the

A thority has aqreed to purchase $146,487.00 in aggregate

p incipal amount of th. Series B Bond, as. the sam. may be

a pplemented or amended.

‘Supplemental Resolution’ means any resolution of the

a ard amending or supplementing this Resolution.

‘Surplus Revenue’ means the Net Revenue not required
b the Resolution to be set aside and held for payment of or

a eurity for the Bonds or any other obligation of the District

1 cluding the Ren.val and Replacement Fund and th. respective
re erve accounts, the proceeds of which Bonds or other

ob igations are to be used to pay Costs of the Project.

‘System’ means the public service properties for the

di ersion, development, pumping, impounding, treatment,
at rage, distribution or furnishing of water to or for th.

Pu lic for industrial, public, private or other use., owned by
th District of which the Project constitutes all or to. which

th Project constitutes an improvement, and any improvements
th reto hereafter constructed or acquired from any sources

wh tsoever.

‘Tap Fees’ means the Ieeó paid by customers of the

trict initially to connect onto the System.

‘water Development Act’ means Chapter 20, Article SC,
of the Code of West Virginia of193i,-~aa~aaended~,- and~•Ln-efieet

on the date of adoption of this Resolution.

‘yield’ means the definition given that term in

Se ion 148(h) of the Code.

Additional terms and phrases are defined in thin

Rca lution as they are used. Accounting terms not specifically
del ned herein shall be given meaning in accordance with

gen rally accepted accounting principles.

Words importing singular number include the plural
nurn er in each case and vice versa~ words importing the

man uline gender includ, every other gender: and words

in~ rting persons include firms, partnerships, associations and

cor orations.

The terms ‘herein,’ ‘hereunder,’ ‘hereby,’ ‘hereto,’
‘he eof’ and any similar terms refer to this Resolution: and
the term ‘hereafter’ means after the date of adoption of this
flea lution.

—8-.



Articles, sections and subsections mentioned by number

only are the respective articles, sections and sabs.ctiona of

this Resolution so numbered.

Section 1.02. Authority for this Resolution This

Resolution is adopted pursuant to the provisions ot the Act and

other applicable provisions of law.

Section 1.03 Pindin s. It is hereby.found,
determined and declared as ollows:

A. The District is a public service district of

the State of West Virginia situated in Wood County of the

State. The District presently operate. well fields, a watir

plant and distribution facilities vhlcb are inadequate to serve

the present residents of the District.

B. It is deemed necessary and desirable for the

health, welfare and safety of the inhabitant, of the District

that the Project be constructed at an estimated cost of

$5,535,020, in accordance with the Plans and Sp.ciiicstions.

C. The District has entered into an agreement to

sell its existing well field and appurtenant facilities to C. I.

du Pont de Nemour. & Co. The District will apply moneys to he

received from E. I. du Pont de Nemours a Co. to the construction

of the Project.

p
D. The Diatrict does not have any bonds or other

obligations outstanding as of the date hereof which hay, a lien

on the Gross Revenues or on the Net Revenues derived from the

operation of the System.
S

E. The estimated Gross Revenues to be derived from

the operation of the System in each year after the construction

of the Project will be sufficient to pay all Operating Expenses
and to pay the principal of and interest on the Bonds and to pay

all Sinking Fund, respective reserve account, and Renewal and

Replacement Fund and other payments provided for in this

Resolution.

P. It is deemed necessary for the District to

issue its Bonds and to finance costs of the construction and

acquisition of the Project. Costs of the Project shall be

deemed to include the cost of the acquisition or construction of

the Project; the cost of all property rights, easements and

franchises deemed necessary or convenient therefor and for the

improvements determined upon as provided in the Act; interest

upon the Bonds prior to, during and for six months after the

completion of construction and acquisition of the Project;
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a unts which May be deposited in the respective reserve

ac unts~ costa and expenses of the Authority related and

in idental to tie Project and the issuance of the Bonds,
en inuring and legal expensis, expenses for estimates of costs

a,~ revenues: ezp.ns.s for plans, specifications and surveys:
ot .r expenses necessary or incident to determining the

fe ibility or practicability of the Project: .adainistrativ.

ex naes~ commitment fees, fees and expenses of the Authority,
dis aunt, initial fees for the services of the Registrar, Paying
Age t or depositories or other costs in connection with the saLe

of he Bonds~ and such other expenses as may be necessary or

inc dent tO the financing authorized by this Resolution and the

Act the construction and acquisition of the Project and the

pla ing of the same in operation and the performanc. of the

thi gs herein required or permitted in connection with any
the cot including with respect to the Bonds any commitment fees

to he Authority: provided, that reimbursement to the District

for any amounts expended by it for any allowabl, costs prior to

the issuance of the Bonds or the repayment of indebtedness

inc rred by the District for such purposes shall be deemed Costs

of he Project.

C. The Authority has agreed to purchase not more

tha $3,285,500 in aggregate principal amount of the Bonds

pur uant to the terms and provisions of the Loan Agreement and

the Supplemental Loan Agreement.

n. ft is in the beat interests of the District

that its Bonds be sold to the Authority, pursuant to the Loan

Agre sent and the Supplemental Loan Agreement as soon after the

adop ion of this Resolution as say be practicable and authorized

and rmitted by applicable law.

I~ The periodof U~fUThe~IUOf tbë~S~tii after

comp etian of the Project is not less than forty (40) years.

J. The District has complied with all requirements
of S ate law relating to the authorization of the construction,
acqu sition and operation of the System and the issuance of the

Bond , or will have so complied prior to issuance of any
ther of, including among other things, the obtaining of a

Cert Licate of Convenience and Necessity from the Public Service

Comm salon of the State by final order the tim. for rehearing
and ppeal of which have expired or the appeal of which shall

have been waived by the District and the staff of the Public

Serv Ce Commission of the State.
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K. There, at. not outstanding any obligation, of
the District which will rank prior to or on a parity with th.
Bonds as to lien and sourc. of the security for Payment. The

Series B Bond shall be junior and subordinate to the Series A

Bond as set forth herein.

Section 1.04. Resolution Constitutes Contract~ In

consideration of the acceptance of the Bonds by those who shall
be the registered owners of the same from ties to time, this
Resolution shall be deemed to be and shall constitute a contract

between the District and such holders of the Bonds, and the

covenants and agreements herein set forth to b. performed by the

District shall be for the equal benefit, protection and

security, respectively, of thi registered owners of any and all

of such Bonds, all of which shall be of equal rank and without

preference, priority or distinction b.tween any on. Bond of a

series and any other Bonds of the same sines, by reason of

priority of issuance or otherwise, except as expressly provided
th.r.in and herein.

ARTICLE II

AUTHORIZATION OP THE PROJECT: APPROVAL

OF ACTIONS: APPROVAL AND EXECUTION

OP DOCUMENTS

section 2.01. Authorization of the Project There is

hereby authorized the construction and acquisition of the

Project described in Exhibit A hereto at an estieat.d cost of

$5,535 ,020,~. in accordance with the Plans and--Speci-fication.---------
which have been prepared by the Consulting Engineers heretofore

filed in the office of the Board. The proceeds of the Bonds

hereby authorized shall be applied as provided in Article IV

hereof.

Section 2.02. Approval of Application, Loan A9reenent,
Amended ApPLication and Sup~1emental Lean Agreement The

application for a construction loan to the Authority executed by
an Authorized Officer of the District on November 17, 1989k the

Loan Agreement: the amended application for a construction loan

to the Authority, executed by an authorized officer of the

District on November 17, 1989 and the Supplemental Loan

Agreement are hereby approved, accepted and ratified. The

execution by the Chairman of the Board and the Secretary of the

Board of the Loan Agreement and the Supplemental Loan Agreement,
copies of which are attached hereto as Exhibit D and Exhibit E,
are hereby approved and ratified. The Chairman of the Board and

p
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the secretary of the Board are hereby authorized to execute all

0th r documents required to be executed by or on behalf of the

Die net by the terms of the Loan Agreement and the Supplemental
Los Agreement. All stipulation., covenants and agreements

con ained in the Loan Agreement and the Supplemental Loan

Agr ement are incorporated herein and made a part hereof a.

ful y as if set out herein.

Section 2.03. Approval of Actions The Chairman of

the Board, the Secretary of the Board and the other officers of

the District hereby at. authorized and directed to execute any
and all instruments and perform any and all acts a., in their.
die retion, may be necessary or advisable in effecting the

put oses of this Resolution, any Supplemental Resolution, the

Loa Agreement and tia. Supplemental Loan Agreement.

ARTICLE III

BONDS

Section 3.01. Authorization of Bonds For the

put as of capitalizing intetest on the Sinai A Bond, paying
the Coats of the Project not otherwise provided for, funding
the Series A Bond Reserve Account and Series B Bond Reserve

Acco sit, and paying certain caste of issuance and related

cost ,
there shall be issued negotiable Bonds of the District,

in a aggregate principal amount of not more than $3,285,500.
The onds shall be designated •Series A Bond and S.nie. B

Bond in the aggregate principal amounts to he set forth in a

Supp emental Resolution, and shall have auch ten a. a; St fo.rth.
in B bibit a and Exhibit C attached hereto or in a Supplemental
Peso ution. The proceeds of the Bonds remaining, if any, after

fund ng of the respective Reserve Accounts and capitalization
of i tereat shall be deposited in the Construction Trust Fund

esta lished by Section 4.01 hereof.

Section 3.02. Terms of the Series A Bond and Series B

Bond The Series A Bond and Series B Bond shall bear interest,
if a y, at such rate or rates not exceeding the then legal
maxi urn; shall nature on such day in such year and in such

amou tsj and shall be redeemable, in whole or part, all as the

Diet ict shall prescribe in a Supplemental Resolution. The

Sen s A Bond and Series B Bond shall be payable as to

prin ipal at the office of the Paying Agent in any coin or

curr ney which, on the dates of payment of principal is legal
tend r for the payment of public or private debts under the

laws of the United States of America. Interest on the Series A
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Bond shall be p.id by check or draft of Ui. Paying Agent mailed
to the registered owner thereof at the address as it appears on

the books of the Registrar, or by such other method as shall be

mutually agre.abl• as long as the Authority is the holder
thereof.

Unless otherwise provided by a Supplemental
Resolution, the Bonds shall be issued in th. fore of a single
bond for each series, fully registered to the Authority, with a

debt service schedule attached, representing the aggr.gats
principal amount of each series, and shall matur• in principal
installments, all as provided in a Supplemental Resolution.
The Bonds of each series shall b exchangeable at the option of

the registered owner for other fully registered Bonds of the

same series in an aggregate principal amount equal to the

amount of said Bonds then Outstanding and bsing.exchanged with

principal installments or maturities, as applicable,
corresponding to the dates of payment of principal installments
of said Bonds; provided, that the Authority shall not be

obligated to pay any expenses of~ such exchange.

Subsequent series of Bonds, if any, shall be Issued in

fully registered form and in denominations as determined by a

Supplemental Resolution. The Bonds shall be dated as of the

date specified in a Supplemental Resolution and shall bier

interest from their date of delivery.

Section 3.03. Porm of the Series A Bond and Series B

Bond. The Series A Bond shall be ISsued in substantially the

?~ set forth as Exhibit B hereto, with such appropriat.
corrections, omissions and insertions as are permitted or

required by this Resolution or any Supplemental Resolution and

are deemed’advisabie by the District.

The Series B Bond shall be issued in substantially the

fore set forth as Exhibit C hereto, with such appropriate
corrections, omissions and insertions as are permitted or

required by this Resolution or any Supplemental Resolution and

are deemed advisable by the District.

Section 3.04. Execution of Bonds The Bonds shall be

executed in the nam. of the District by th. manual or facsimile

signature of an Authorized Officer thereof, and th. seal of the

District shall be atfixed thereto or imprinted thereon and

attested by the Secretary of the District by manual or

facsimile signature. In case any one or more of the persons
who shall have signed or sealed any Bond shall cease to hold

such office before such Bond so signed and sealed shall have
been delivered, such Bond nevertheless may be delivered as

herein provided and may be issued as if such person bad not
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cea ed to hold such office. Any Bond may be.signed, sealed and

att sted on behalf of the District by such person who at the

tie of

suc actions shall hold the requisit, office, regardless of

whe her such person shall have held such office or shall have

bee so authorized on the dat. of such Bond.

Section 3.05. Authentication and Registration No

aon shall be valid or obligatory for any purpos. or entitled

to ny security or benefit hereof unless and until the

Cer if icate of Authentication and Registration on such Bond

aba I have been duly executed by the Registrar. Any
Cer ificate of Authentication and Registration upon any Bond so

cxc uted shall b. conclusive evidence that such Bond has been

aut enticated, regist.red and delivered under this Resolution.

The Certificate of Authentication and Registration on any Bond

sha 1 be deemed to hay, been executed by th• Registrar if

sig ed by the manual signature of any officer of the Registrar
dul authorized. It shall not be necessary that the sam.

aut orized officer sign the Certificat, of Authentication and

Req etration on all of the Bonds or on all of the Bonds of any
acres.

Section 3.06. Negotiability and Registration
Sub ect to the requirements for transfer set forth below, the

Eon a shall be, and have all of th. qualities and incidents of,
nag tiable instruments under the Uniform Commercial Code of the

Stat ,
and each successive holder, in accepting any of the

Bond ,
shall be deemed conclusively to have agteed to the

inco testability of the Bonds in the hands of a bona fide

hold r for value, subject to compliance by such holder with the

regi tration provisions herein and therein provided.

Ac long as any of the Bonds remain Outstanding, the

Regi trar shall keep and maintain books for the registration
and ransfer of the Bonds.

A Bond shall be transferable only by transfer of

regi tration upon the books of the Registrar by the registered
ovne thereof in person or by his attorney or legal representa
tive duly authorized in writing, upon surrender thereof,
toge her with a written instrument of transfer satisfactory to

the egistrar duly executed by the registered owner or such

duly authorized attorney or legal representative. Upon
tran fer of a Bond, there shall be issued another Bond or Bonds

(at he option of the transferee) of the came series, interest

rate if any, and maturity as the transferred Bond and of an

aggr gate principal amount equal to the unpaid principal amount

of t e transferred Bond.
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In all cases in which th. privilege of transferring or

exchanging a Bond is exercised, any such Bond shall be
delivered in accordance with the provision. of this
Resolution. All Bonds surrendered in any such transfer or

exchange shall be cancelled forthwith by the Registrar.
Transfers of Bond. and exchanges of Bonds in the event of

partial redemption shall be made by the Registrar without

charge to the holder or the transferee thereof. For every
transfer or exchange of Bonds, the Registrar may make a charge
sufficient to reimburs. its office for any tax or other

governmental, charge required to be paid with tespect to such
transfer or exchange. The District shall pay such service

charge, tax or other governmental charge. The Registrar shall
not be obliged to maSti any such transfer, or exchange of Bonds

during the period commencing with the 15th day of the month

preceding (1) an interest payment date on the Bonds, or (ii)
the date of selection of the Bonds to be redeemed (in the case

of any proposed redemption of Bonds), and ending on such

interest payment date or such Bond redemption date.

Section 3.07. Bonds Mutilated, Destroyed, Stolen or

Lost In case any Bond shall become mutilated or be destroyed,
stolen or lost, the District may execute, and the Registrar
shall authenticate, register and deliver, a new Bond of like

series, maturity and principal amount as the Bond so mutilated,
destroyed, stolen or lost, either in exchange for and upon
surrender and cancellation of, such mutilated Bond or in lieu
of and substitution for the Bond destroyed, stolen or lost, but

only if the holder shall furnish the District and the Registrar
with prøof of his ownership thereof and that the Bond has been

destroyed, stolen or lost and shall comply with such other

reasonable regulation. and conditions as the District or the

• Registrar may stipulate. and paying such expense.- as the

District and the Registrar may incur. The nam. of the holder

listed in the the books of the Registrar shall constitute proof
of ownership. All Bonds so surrendered shall be submitted to

and cancelled by the Registrar, and evidence of such

cancellation shall be given to the District. If any such Bond

shall have matured or be about to mature, the District, by and

through the Registrar, may pay the same without issuance of a

substitute Bond therefor.

Section 3.08. Person Treated as Owners The

District, the Registrar and any agent of the District or the

Registrar may treat the person in whose name any Bond is

registered as the owner of such Bond for the purpose of

receiving payment of the principal of and interest, if any, on

such Bond, and for all other purposes, whether or not such Bond
is overdue.
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Section 3.09. Delivery of the Series A Bond and ths

Ser es B ~änd The District shall execute and deliver to the

~ strar, and the Registrar shall authenticate, register and

del ver to the Authority the Series A Bond and the series a

Bon , upon payment therefor and receipt of the documents set

for 1, belows

A. A request and authorization to the Registrar
on ehalf of the District, signed by an Authorized Officer, to

aut enticate and deliver to the Authority the Series A Bond and

the Seciea B Bonds and -

B. The unqualified approving opinion of bond

cou eel designated by the District and acceptable to the

Auti ority.

section 3.10. Application of Proceeds of Bonds The

proc e•da received from the su, of the Bond., except for the

turn ing of the Bond Capitalized Interest Account and the

Ree~rve Accounteshall be deposited in the Construction Trust

rum, which, except a. otherwise agreed to in writing by the

holer of the Bonds, shall be held separate and apart from all

othi r funds of the District and on which such holder of the

Barns shall have a lien until the Bond proceeds are applied to

the :oeta of the Project, provided, however, that to the

exteit, if any, that the Costa of the Project include the

funding of any reserve accounts for the Bonds and Bond proceeds
ar. ~o be so applied, as ahaU be determined by~a Supplemental
Resolution, the Bond proceeds shall be credited to the

Cons ruction Trust Fund and deposited in th. respective reserve

acco nt. and the holder of the Bonds shall have a lien on the

proc eds in such reserve accounts.

•

Section 3.11. Sale of Ronds~ Ratification of

Exec tion~ toank9reenent with Authority The Bonds shall be

sold to the Authority, pursuant to the terms and conditions of

the oan Agreement and Supplemental Loan Agreement. If not so

auth rized by previous resolution, any Authorized Officer is

spec fically authorized and directed to execute the Loan

Agre sent and Supplemental Loan Agreement and the Secretary is

dire ted to affix the seal of the District, attest the same and

deli er the Loan Agreement and the Supplemental Loan Agreement
to t e Authority, and any such prior execution and delivery is

here y authorized, ratified and approved. The District may

appr ye any supplements or amendments to the Loan Agreement or

Supp .einental Loan Agreement by a Supplemental Resolution.

section 3.12 ‘ Schedule A’ Filings Tender of

Sen a B Bond Upon completion of the acquisition and

cone riiction of the Project, the District will file with the
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Authority a schedule in substantially the for. of the ‘Amended

Schedule A’ to the Loan Agreement, setting forth the actual

costs of the Pro~ject and sources of funds therefor. In the

event such schedule reflects an excess of funding for the

Project, or if the Authority is otherwise advised of an excess,
the Authority may tender the Series B Bond to the District for

payment in an amount equal to such excess.

ARTICLE IV

BOND PROCEEDS; REVENUES;
FUNDS; AND ACCOUNTS

Section 4.01. Establishment of Funds and Accounts

with Depository Bank The following special funds or accounts

are created with and shall be held by, the Depository Bank

separate and apart from all other funds or accounts of the

Depository Bank and from each other:

(1) Revenue Fund;

(2) Renewal and Replacement Fund;

(3) Construction Trust Fund.

(4) Earnings Fund.

(5) Rebate Fund.

Section 4.02. Establishaent~oftundB andAccounts~

with Bond Commission The following special funds or accounts

are hereby established with, the Bond Commission:

(1) Series A Sinking Funds

(a) Within the Series A Sinking Fund, the

Series A Bond Reserve Account;

(b) Within the Series A Sinking Fund, the.

Bonds Capitalized Interest Account.

(2) Series 8 Sinking Fund;

(a) within the Series B Sinking Fund, the

Series B Bond Reserve Account.
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section 4.03. Revenues, Funds and Accounts

A. Tb. Gross Revenues from the operation of the

sys em shall be deposited upon receipt with the Depository Bank

in he Revenue Fund. Thi Revenue Fund shill constitute a trust

fun for the purpose. provided in this Resolution and shall be

kep ‘separate and distinct from all other funds of the District

and used solely for the purposes and in the manner herein

pro ided All revenues on deposit each month in the Revenue

Pun shall first be used to pay all reasonabl, operating
Exp asia of the System. Thereafter, disbursements shall be

mad from the Revenue Fund in the order and priority set forth

in ubsectiona B, C, D, E and P of this Section 4.03 and shall

be s.d only for th. purposes and in th. manner herein provided.

n. (1) On the first day of each month,
beg nnitig on the first day of that month which is seven months

pri r to the first interest payment date on which interest is

to e paid on the Series A Bond for which, interest has not been

cap talized, the District shall apportion and sit apart out of

the Revenue Fund and remit to the Bond Commission for deposit
in be Series A Sinking Fund a sum equal to one~sizeh of the

amo nt of interest which will become due on the Series A Bond

on he next ensuing semiannual interest payment dates provided,
tha next ensuing semiannual interest payment date shall not

ref r to the interest payment date on which any such deposit is

mad • ~n the event the period to elapse between the date of

sue initial deposit in the Series A Sinking Fund and the next

semi anual interest payment date is less than 7 months, then

such monthly payments shall be increased proportionately to

prov de, at least one month prior to the next semiannual

inte eat payment date, the required amount of interest coming
due neuch date. - ..

(2) On the first day of each month, beginning on

the irat day of that month which is 13 months prior to the

firs principal payment date of the Series A Bond, the District

shal apportion and set apart out of the Revenue Fund and remit

to t e øond Commission for deposit in the Series A Sinking
Fund a sum equal to one—twelfth of the amount of principal
whic will mature and become due on the Series A Bond on the

next ensuing principal payment dateg provided, that next

ensu ng principal payment date shall not refer to the

prin ipal payment date on which any such deposit is made. In

the vent the period to elapse between the date of such initial

depo it in the Series A Sinking Fund and the next annual

prin ipal payment date is lea. than 13 months, then such

mont ly payments shall be increased proportionately to provide,
at 1 ast one month prior to the next annual principal payment
date, the required amount of principal coming due on such date.
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(3) I’D the extent the District has not funded
the Series A Bond Reserve Account with Bond proceeds or

otherwis, upon the issuanc, of the Series A Bond, the District
shall next, from the Revenue Fund, remit to the Bond Coission
for deposit in the Series A Bond Reserve Account on the first

day of each month of each year, beginning with and including
the month in which the payments required by Section 4.03 8 (2)
are commenced, an amount •qual to 1/120th of the Series A Bond

Reserve Account Requirement: provided that no further payments
shall be madi into the Series A Bond Reserve Account when there

shall have been deposited therein, and as lonq as there shall
remain on deposit therein, an amount equal to the Series A Bond

Reserve Account Requirement.

nonóya in the Series A Bond Reserve Account shall be

used only for the purpose of paying principal of or interest on

the Series A Bond, as the same shall come due, when other

moneys in the Series A Sinking Fund are insufficient therefor,
and for no other purpose.

Any withdrawals from the S.riea A Bond Reserve Account

shall be subsequently restored from the first Wet Revenues

available after all required payments to the Series A Sinking
Fund and Series A Bond Reserve Account, including any
deficiencies for prior payments, have been made in full.

C. On the first day of each month, beginning
with the first month in which interest on the Series A Bond

shall be payable fro. the Revenue Fund, the District shall

apportion and Set apart out of the Revenue Fund and transfer to

the Depository Bank, for deposit in the Renewal and Replacement
Fund a sum equal to 2-1/2% of Cross Revenues, less any amount

transferred to the respectiv, reserve account’s”received’~durtng’~~
the previous month. All funds in the Renewal and Replacement
Fund shall be kept separate and distinct from all other funds

of the District and the Depository Bank.

Withdrawals and disbursements from the Renewal and

Replacement Fund shall be made by the District only for the

following purposes:

(1) For the payment of the reasonable colts

of replacements, emergency repairs, improvements or extensions

to the System:

(2) For the payment of the then payable
principal of, premium, if any, and interest on the Series A

Bond if there are not sufficient funds theretor in the Series A

Sinking Fund (including the Series A Bond Reserve Account); and
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(3) To make up any deficiency in the Series

A B nd Reserve Account (so that the amount on d.pcsit therein

is t least equal to th. Series A Bond Reserve Account

Req irement), subject to the provisions of Section 4.03 B

her of:

D. The District shall restore any withdrawals

fro the Series A Bond Reserve Account vhicb have the effect of

red cing the value of the funds therein below the Series A Bond

Pee rye Account Recuirement, first from moneys then remaining
in he Revenue ?und and next from funds deposited in the

Pen val and Replacement Pund and then from the first Net

Rev nues available after all required deposits to the Series *

Sin ing Fund, including deposits in respect of deficiencies for

pci r deposits,have been mad. in full.

5. (1) On th~ first day.of each month,

beg nning on the first day of that month which ii 13 months

pci r to the first principal payment dat. of the S.riis B Bond,
the District shall apportion and set apart out of the Revenue

Fun and remit to the Bond Commission for deposit in the Series

B S nking Fund a sum equal to one—twelfth of the amount of

pci cipal which will mature and become due on the Series B Bond

on he next ensuing principal payment dates provided, that

ne t ensuing principal payment date shall not refer to the

pri cipal payment date on which any such deposit is made. In

the event the period to elapse between the date of such initial

• dep sit in the Series B Sinking Fund and the next annual

pci cipal payment date is less than 13 months then such monthly

pa ents shall be increased proportionately to provid•, at

lea t one month prior to the next annual principal payment
dat ,

the required amount of principal coming due on such date.

(2) To the extent the Distriët has not funded

the Series B Bond Reserve Account with Bond proceeds, the

Die rict shall next, from the Revenue Fund, remit to the Bond

Cow ission for deposit in the Series B Bond Reaerve Account on

the first day of each month of each year, beginning with and

inc uding the month in which the payments required by Section

4.0 5(1) are commenced, an amount equal to 1/120th of the

Series B Bond Reserve Account Requirement: provided that no

fur er payments shall be made into the Series B Bond Reserve

Acc unt when there shall have been deposited therein, and as

ion as there shall remain on deposit therein, an amount equal
to t e Series B Bond Reserve Account Requirement.

Moneys in the Series B Bond Reserve Account shall be

used only for the purpose of paying the principal of the Series

B So d as the same shall become due, when other moneys in the

Sen a B Sinking Fund are insufficient therefor, and for no

othe purpose.

p
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Any withdrawals fto. the Series B Bond Reserv• Account

shall be subsequently restored fto. the first Ret Revenues

available after all reguir.d payments to the Series A Sinking
Fund, Series A Bond Reserve Account, Renewal and Replacement
Fund, Series B Sinking Fund and Series B Bond Reserve Account,
including any deficiencies for prior payments, have been made.
in full.

F. On such dates as the Bond Commission shall

require, the District shall remit to the Bond. Commission such

additional sums from the R.venu• Fund as shall be necessary to

pay the fiscal agency charges due for paying the Bonds and the

interest thereon, if any.

Pending such application, moneys in the Revenue Fund

shall be invested in accordance with Article VI hereof.

Moneys on deposit in the Series A Sinking Fund shall

be used only for the purposes of paying the principal of and

the interest on the Series A Bond as the sam. shall become due.

Moneys on deposit in the Series 5 Sinking Fund shall be used

only for the purpose of paying principal of the Series B Bond

as the same shall become due.

The District shall not be required to make further

deposits into the Series A Sinking Fund and the Series A Bond

Reserve Account therein and the Series B Sinking Fund and the

Series B Bond Rsaerve Account therein when the suits of cash,
Government Obligations and interest to be earned on such

Government Obligations, without reinvestment in th. respective
Sinking Funds and Reserve Accounts therein, is at least equal
to the aggregate principal amount of Bonds then Outstanding
plus the anountot interest dueothCtëãftiUtóbeéóii~due

thereon.

As and when additional bonds ar. issued, provision
shall be made for additional deposits into the respective
Sinking Funds sufficient to pay the interest, if any, on such

additional bonds and accomplish retirement thereof at or before

p maturity and to accumulate a balance in the appropriat, reserve

account in an amount equal to the maximum provided and required
to be paid into the concomitant sinking fund in any year for

account of the bonds of such series, including such additional

bonds which by their terms are payable from such sinking fund.

Deposits into the respective Series A Sinking Fund and

Series B Sinking Fund shall be made on the first day of each

month, except that~ when the first day of any month shall be a

Saturday, Sunday or legal holiday, then such deposit shall be

made on the next succeeding business day. All such deposits
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sh 11 be remitted to the Bond Commission with appropriate
in tructions, consistent with the provisions of this

Re olution, a. to the custody, us. and application of the funds

de osited.

C. All investment earnings on moneys in the

se ral Sinking Funds and Reserve Accounts shall be returned,
not lees than once each year, by the Commission to th.

Die rict, and such amounts shall, during construction of the

Pro ect, be deposited in the Construction Trust Fund and

fol owing completion of the construction of the Project, shall

be eposited in the Revenue Fund and appli.d in full, first, to

the next ensuing interest payment, if any, due on the

ree ctive series of Bonds, and then to the nest ensuing
pri cipal payments or prepayments due thereon.

B. Whenever all the required transfers and

de sits from the Revenue Fund have been made and ther. remains

on eposit in the Revenue Fund an amount exceeding the amount

eat mated to be reguired to be paid for Op.rating Expenses
dur ng the then current Fiscal Year end the next ensuing Fiscal

Yea , as determined by resolution of the Board, such Surplus
Rev nue may be transferred to the Renewal and Replacement Fund

or sed for any lawful purpos. of the System, or payment on

0th r obligations junior, subordinate and inferior to the

Ser ci A Bond and the Series B Bond as directed by the Board.

I. If on any payment dati Net R•venuea are

insufficient to make the transfers and deposits hereinabove

pro ided, the deficient transfer or deposit shall be corrected

on t e next ensuing payment date by payments in addition to the

pays sits otherwise required to be made on such payment date.

J. The Bond Commission hereby is designated as

the iscel agent for the administration of the Series A Sinking
Fund and the Series B Sinking Fund. All amounts to be

depo ited into the respective Sinking Funds shall be remitted

by t e District tO the Bond Commission, as provided herein.

All uch remittances shall identify clearly the fund or account

into which such remittance is to be deposited.

~. Funds on depø.it in the Revenue Fund, excess

Bond proceeds and the Renewal and Replacement Fund in excess of

the mount insured by the PDIC shall be secured at all times to

the ull extent of such excess by such Qualified Investments as

are ligible under the lava of the State to secure deposits of

muM ipal funds.

L. Gross Revenues will be used only for the

lawf I purposes of the System.
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Section 4.04. Construction Trust Fund Tb.
Construction Trust Fund shall be segregated i~m all other
fund. and accounts of the Depository Bank or th• District and
used solely for the purposes provided herein.

Disbursements from the Construction Trust Fund, except
for th. costs of issuance of the Series A Bond and Series B

Bond which shall be mad. upon request of the District, shall be

made only after submission to the Depository Bank of a

certificate, signed by an Authorized Officer and the Consulting
Engineers, stating:

(A) That none of the items for which the payment
is proposed to be made ha. formed the basis for any
disbursement theretofore madeg

(B) That each item for which the payment is

proposed to be madi is or was necessary in connection with the

Project and constitutes a Cost of the Pro~.ct:

(C) That each of such costs has been otherwise

properly incurred: and

CD) That payment for each of the items proposed
is then due and owing.

In case any contract provides for the retention of a

p portion of the contract price, the Depository Bank shall

disburse from the Construction Trust Fund only the net amount

remaining after deduction of any such portion. All payments
mad. from the Construction Trust Fund shall be presumed by the

Depository Bank to be made for the purposes set forth in said

certificate, and-the Depository Bank shall-not be-required--to—
monitor the application of disbursements from the Construction

Trust Fund. The Consulting Engineers shall from time to time

file with the Depository Bank written statements advising the

Depository Bank of its then authorized representative.

Pending such application, moneys in the Construction

• Trust Fund may be invested and reinvested in Oualified
Investments at the discretion of the District.

After completion of the Project, as certified by the

Consulting Engineers, any moneys remaining in the Construction

Trust Fund shall be applied to (i) the Series A Bond Reserve

Account up to the amount of the Series A Bond Reserve Account

Requirementi (ii) the Series B Bond Reserve Account up to the

amount of the Series B Bond R•serve Account Requirement, and

(iii) any remaining amount to the Revenue Fund, with the

District to apply such moneys in full first, to the next
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east ing interest payment du. on the Series ‘A Bond, second, to

the neSt ensuing principal payment du. on the Saris. A Bond,
and third, to the next ensuing principal payment do. on the

Series B Bond. Notwithstanding th. foregoing, if the Authority
tend its any Series B Bond to the District pursuant to the

proi isions of the Supplemental Loan Agreement, such money.

shal L b• applied to the purchase of such Series B Bond.

Section 4.05. Application of Bond Proceeds; Pledge of

tlnex, Fro. the moneys received troa the

sale of the Series A Bond and Series B Bond, the following
amoutts shall be first deducted and deposited in the or~der set

fort ~ bs3.owz

A. Prom the proceed. of the Series A Bond and

the eries B Bond there shall first be paid any and all

borr wings by the District made for temporarily financing a

port on of the Costs of the Project, including interest accrued

ther on to the date of such payment.

B. From the proceeds of the Series A Bond, there

shal be deposited with the Bond Commission in the Bond

Capi alized Interest Account, the amount, if any, specified in

a Su~ plemental Resolution as capitalized intereet~ provided,
that auàh amount may not exceed the amount necessary to pay
inte est on the Series A Bond for the period commencing on the

date of issuance of the Series A Bond and ending six (6) months

cite th. estimated date of completion of construction of the

Proj Ct.

C. Next, from the proceeds of the Series A Bond,
thezi shall be deposited with the Bond Commission in the Series

A Dot d Reserve Account and from- the-proceeds-of--the series—ar—

Bond ther. shall be deposited with the Bond Commission in the

Seriis B Bond Reserve Account the respective sums, if any, set

fort) in a Supplemental Resolution for funding of the series A

Bond ~eaerve Account, and the Serie. B Bond Reserve Account.

D. The remaining moneys derived from the sale of

the Sines A Bond and the Series B Bond shall be deposited with

the DipositOry Bank in the Construction Trust Fund and applied
solel to payment of the Cost of the Project in the manner set

forth in Section 4.04 above.

E. The Depository Bank shall act as a trustee

and f duciary for the holder of the Series A Bond and the

Serie I B Bond, with respect to the Construction Trust Fund end

shall comply with all requirements with respect to the

diapo ition of the Construction Trust Fund set forth in this

Reaol tion. Moneys in the Construction Trust Fund shall be
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used solely to pay the Cost of the Project and until so

expended, are hereby pledged as additional security for the

Series A Bond and thereafter for the Series B Bond.

ARTICLE V

ADDITIONAL COVENANTS OF THE DISTRICT

Section 5.01. General Covenants of the District Al].

the covenants, agreements and provisions of this Resolution

shall be and constitute valid and legally binding covenants of

the District and shall be enforceable in any court of competent
jurisdiction by any holder or holders of the Bonds, as

prescribed in Article VII hereof. All such covenants,
agreements and provisions shall be irrevocable, except as

provided herein, for as long as any Bonds remain Outstanding.

Section 5.02. Bonds Not to be Indebtednes, of the

District The Bonds shall not be or constitute an indebtedness

of the District within the meaning of any constitutional,
statutory or charter limitation of indebtedness, but shall be

payable solely from the funds pledged for such payment by this

Resolution. NO holder or holders of any Bonds, shall ever have

the right to compel the exercise of the taxing power, if any,
of the District to pay said Bonds or the interest thereon.

Section 5.03. Bonds Secured by Pledge of Net

Revenues, Funds and~Unsxpended Bond Proceeds The payment of

th. debt service On the Series A Bond issued hereunder shall be

secured forthwith by a first lien-on-and pledge-of-the--Net-—-——-
Revenues and the payment of the debt service on the Series B

Bond issued hereunder shall be secured forthwith by a lien on

and pledge of the Net Revenues, but such lien shall be junior
and subordinate to the lien on the Net Revenues in favOr of the

holder of the Series A Bond. Net Revenues in an amount

sufficient tO pay the principal of, premium, if any, and

interest on first, the Series A Bond, and second, the Series B

Bond, if any, and to make the deposits into the respective
Sinking Funds and all other payments provided for in this

Resolution, and th. funds on deposit in the respective Sinking
Funds, the Renewal and Replacement Fund are pledged irrevocably
hereby in the manner provided in this Resolution to the payment
of the principal of, premium, if any, and interest, if any, on

first, the Series A Bond, and second, the Series B Bond, as the

same becomes du. and for the other purposes provided in this

Resolution. The District hereby pledges the unexpended
proceeds, if any, of each series of Bonds as additional
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sect rity for payment of the principal of, premium, if any, and

int’ rest, if any, on first, the Sari.. A Bond, and second the

sir: is S Bond, until .xp.nd.d in accordance with the provisions
of I his Resolution.

Section 5.04. Rates Just and equitable rates and

cha: ges for the us. of and the service rendered by the System
aha~ 1 be established, all in the sanner and form required by
law~ and copies of such rates and charge. so fixed and

est~ bushed at all time. shall be kept on file in the offices

of I he District, open to inspection by all int.r.sted parties.
The achedule of rates and charges shall produce in each year
Grail Revenues sufficient to make the required payments into

the funds and accounts created hereunder and to pay Operating
Expi nses. Such schedule of rat.. and charges shall be revised

frai time to tise, whenever necessary, so that the aggregate of

the rates and charges will be sufficient for such purposes In

ord~ r to assure full and continuous performance of this

cov~nant with a margin for contingencie, and temporary
una~ ticipatid reduction in income and revenues, the District

hereby covenants and agrees that it will fix, establish and

col~ect rates and charges which always shall provide Net

Rev~nuea along with all other revenues of the System after

payi~g all Operating Expenses sufficient to hay. ~ balance

each year equal to not less than one hundred fifteen percent
(115%) of the maximum annual amount required to pay the

interest and principal as the same become due and accomplish
r•ti resent of all Bonds, and all other obligations secured by
or E iyable from the Net Revenues prior to or on a parity with

the ~onds: provided that in the event that amounts equal to or

in eccess of the Reserve Account Requirements are on deposit in

the respective Reserve Accounts and the reserve accounts for

oblijatioI1$prior~. to..~r~on..apari.tywith_th&Bondi~.are..funded
at 1 east at the requirements therefor, th. foregoing percentage
may ~e adjusted by the District to one hundred ten percent
(110)) of the maximu, annual amount required to pay the

prin :ipal of and interest on the Bonds and all other

oblijatione secured by or payable from Net Revenues prior to or

on a parity with the Bonds.

Section 5.05. Completion, Operation and Maintenance,
Rig~ of Access The District will expeditiously complete the

Proj ~c~t and will provide and maintain competent and adequate
resi lent engineering services satisfactory to the District and

the uthority for the supervision and inspection of the

cons ruction of the Project, and bearing the responsibility of

assu ing the construction conforms to the Plans and

Spec fications and shall require its resident engineer to

cert fy to the Authority and the District at the completion of

cons ruction that construction is in accordance with the Plans



and Specifications. Upon completion of the construction, the
District will operate and maintain the System in goad condition
and will operate the sam. as a revenue—producing enterpris. in
an efficient and economical manner in complianc, with the water

quality standard. established by the West Virginia Department
of Natural Resources, a. well as all other State and Federal

laws, regulations, orders, and standards~ with qualified
operating personnel properly certified, making expenditures for

equipment and for the economical operation and maintenance
thereof from Gross Revenues as provided in this Resolution. As

long as th• Authority shall hold the Bonds, the Authority and
it~ duly authorized agents shall hav. the right at all
reasonable times to enter upon the System to examine and

inspect the same and shall, prior to, at and after completion
of construction and commencement of operation of the System,
have such rights of access to the System a. may be reasonably
necessary to accomplish all of the powers and rights of the

Authority in respect of the System pursuant to the pertinent
provisions of the Water Development Act.

Section 5.06. Sale of the System while the Bonds are

Outetandinq As long as any of the Bonds ax. Outstanding, the

System maybe sold, mortgaged, leased or otherwise disposed of

only as a whole, or substantially as a whole, and only if the

net proceeds to be realized shall be sufficient to defeaae the

pledge created by this Resolution as provided by Sections 9.01

and 9.02 hereof. The proceeds from such sale, mortgage, lea..

or other disposition of the System immediately shall be

remitted to the Bond Commission for deposit in the respective
Sinking Funds, and with the written permission of the

Authority, or in the event the Authority is no longer a holder
of a Bond, the District shall direct the Bond Commission to

applysuch proc.edsto the principal.at matucityand-.interest—-.---—.-----.----~——
on the Bonds. Any balance remaining after such payment and

discharge shall be remitted to the District by the Bond

Commission unless necessary for the payment of other

obligations of the District payable out of Net Revenues.

Section 5.07. Additional Provisions Regarding the

Sale of the System The foregoing provisions notwithstanding,
the District shall have and hereby reserves the right to sell,
lease or otherwise dispose of any of the property comprising a

part of the System hereinafter determined in the maflner

provided herein to be no longer necessary, useful or profitable
in the operation thereof. Prior to any such sale, lease or

other disposition of such property, if the amount to be

received therefor, tàgether with all other amounts received

during the same Fiscal Year for such sales, leases or other

dispositions of such properties, is not in excess of $10,000,
the District shall, by resolution, determine that such property
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____________

Issuance of Other Obligations Payable
General Covenant Against Encumbrances

ng as any Bonds are Outstanding, the ~ietrict shall not

any other obligations whatsoever payable from Net

ues which, as to lien, security and source of payment,
prior or equal to the Bonds~ provided, however, that

ional Bonds on a parity with the Series B Bond only may be

3 an provided in Section 5.09 hereof.
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rising a part of the System is no longer necessary, useful

rotitable in the operation thereof and may then provide for

sale of such property. Th. proceeds of any such sale shall

eposited in the Renewal and Replacement Fund. If the

nt to be received from such sale, lease or other

osition of said property, together with all oth.r amounts

ived during th..same Fiscal Year for such sales, leases or

r dispositions of such properties, shall be in excess of

000 but not in excess of $50,000, the District shall first,
ruine upon consultation with the Consulting Engineers that

property comprising a part of the System is no longer
ssary, useful or profitable in the operation thereof and

then, if it be so advised, by resolution duly adopted,
orize such sale, lea.. or other disposition of such

erty upon public bidding or by transfer to another

tical subdivision of the State. The proceeds derived from

wch sale, lease or other disposition of such property,
~gating durin9 such Fiscal Year in excess of $10,000 and

Ln excess of $50,000, shall with the written consent of the

~rity, be remitted by the District tO the Bond Commission

leposit in the Series A Bond Sinking Fund and shall be

~ed only to the purchas. of the Bonds of the last

itie. then Outstanding at prices not greater than the par
thereof plus 3% of such par value or otherwise. Such

nt of such proceeds into the Series A Bond Sinking Fund or

enewal and Replacement Fund shall not reduce the amounts

red to be paid into said funds by other provisions of this
ution. No sale, lease or other disposition of the

rties of the System shall be made by the District if the

eds to be derived therefrom, together with all other

ta received during the same Fiscal Year for such sales,
s, or other dispositions of such properties, shall be in

s of $50,000 and ~nsuff1cient to pay all Bonds the,.
andingwithout th. prior approval and consent in writing
• holders, or their duly authorized representatives, of

50% in amount of the Bonds then Outstanding and the

lting Engineers. The District shall prepare the form of

approval and consent for execution by the then holders of

onda for the disposition of the proceeds of the sale,
or other disposition of such properties of the System.

Section 5.00
______________________________________

Net Revenues and
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All obligations issued by the District aftet the
issuance of the Bonds and payable from the Net Revenues of the

System, except such additional parity bonds provided for by
Section 5.09 shall contain an express statement that such

obligations an, junior and subordinate, as to lien on and

source of and security for payment from such revenues and in
all other respects, to the Series A Bond and the Series B Bond;
provided, that no such subordinate obligations shall be issued
unless all payments required to be made into the respective
Reserve Accounts, the Renewal and Replacement Fund at the time

of the issuance of such subordinate obligations hay, been made

and are current.

Except as provided above, the District shall not

create, or caus. or permit to be created, any debt, lien,
pledge, assignment, encumbrance or any other charge having
priority over or being on a parity with the lien of the Bonds,
and the interest thereon, upon any of the income and revenues

of the System pledged for payment of the Bonds and the Interest
thereon in this Resolution or upon the System or any part
thereof.

Section 5.09. Parity Bonds A. Na Parity Bonds,
payable o~F~TWt Revenues, sbalIbe issued after the issuance

of any Bonds pursuant to this Resolution, except under the

conditions and in the manner herein provided.

All Parity Bonds issued hereunder shall be on a parity
in all respects with the Series B Bond. No Parity Bonds shall

be issued which shall be payable out of Net Revenues on a

parity with the Series A Bond, unless the Series B Bond is no

longer Outstanding.

No such Parity Bonds shall be issued except for the

purpose of financing the costs of construction or acquisition
of extensions, improvements or betterments to the System or

refunding one or more of the Bonds iaauód pursuant hereto, or

both such purposes.

No Parity Bonds shall be issued at any time, however,
unlese there has been procured and filed with the secretary of

the public service board of the District a written statement by
the Independent Accountant, based upon the necessary
investigation and certification by the Consulting Engineers,
reciting the conclusion that the Net Revenues actually derived,
subject to the adjustments hereinafter provided for, from the

system during any 12 consecutive months, within the 18 months

immediately preceding the date of the actual issuance of such

Parity Bonds, plus the estimated average increased annual Net

Revenues to be received in each of the 3 succeeding years after
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j.

the ompletion of the improvements to be financed by 8uch

Pan 7 Bonds, shall not be less than 115% of the largest

aggr gat. amount that viii mature and become due in any

succ eding Fiscal Year for principal of and interest on the

foil wing:

(1) Th. Bonds thin Outstanding;

(2) Any Parity Bonds theretofore issued pursuant
to t • provisions contained in this Resolution then

Outs ending; and

(3) The Parity Bond. then proposed to be issued.

The eetimated average increased annual Net Revenues

to b received in each of the 3 succeeding year., as that term

is u ed ira th. computation provided in the above paragraph,
shal refer only to the increased Net Revenues estimated to be

den ed from (a) the improvements to be financed by such Purity
Bond and (b) any increase in rates adopted by the District and

appr ved by the Public Service Commission of West Virginia, the

pen d for appeal of which has expired prior to the date of

deli cry of such Parity Bonds, and shall not exceed the amount

to b stated in a certificate of the Consulting Engineers,
whic shall be filed in the office of the secretary of the

pubi c.service board of the District prior to the issuance of

such Parity Bonds.

The Net Revenues actually derived from the System
dun g the 12-consecutive—month period hereinabove referred to

may e adjusted by adding to such Net Revenues such additional

Net evenues which would have been received, in the opinion of

the oneuitthg Engineers. and the .aaJ4.. independent. Accountant,~.._
as stated in a certificate jointly made and signed by the

Cons iting Engineers and said Independent Accountant, on

acco nt of increased rates, rentals, fees and charges for the

Syst adopted by the District, the period for appeal of which

has xpired prior to the issuance of such Parity Bonds.

Not later than simultaneously with the delivery of

such arity Bonds, the District shall have entered into written

contr cts for the immediate construction or acquisition of such

additions, betterments or improvements, if any, to the System
that re to be financed by such Parity Bonds.

All covenants and other provisions of this Resolution

(exce t as to details of such Parity Bonds inconsistent

herew th) shall be for the equal benefit, protection and

secur ty of the holders of the Bonds, and the holders of any
Pant Bonds subsequently issued from time to time within the



limitations of and in compliance with this Section. Bonds
issued on a parity, regardless of the tim. or times of their

issuance, shall rank equally with respect to their lien on the

revenues of the System and their source of and security for

payment from said revenues, without preference of any Bond over

any other Bond. The District shall comply fully with all the

increased payments into the various funds and accounts criated
in this Resolution required for and on account of such Parity
Bonds, in addition to the payments required for Bonds

theretofor issued pursuant to this Resolution.

All Parity Bonds shall mature on the day of the years
of maturities, and the semiannual interest thereon shall be

payable on the days of each year, specified in a Supplemental
Resolution.

Parity Bonds shall not be deemed to include bonds,
notes, certificates or other obligations subsequently issued,
the lien of which on the revenues of the System is subject to

th. prior and superior liens of the Series A Bond and the

Series B Bond, on such revenues. The District shall not issue

any obligations whatsoever payabl, from the revenues of the

System, or any part thereof, which rank prior to or, except in
the manner and under the conditions provided in this section,
equally, as to lien on and source of and security for payment
from such revenues, with the Series A Bond or the Series B Bond.

No Parity Bonds shall be issued any tim., however,
unless all th. payments into th. respective funds and accounts

provided for in this Resolution with respect to the Bonds then

Outstanding, and any other payments provided for in this

Resolution, shall have been made in full as required to the

date of delivery of such Parity Bonds, and the District--shal-l—

then be in full compliance with all the covenants, agreements
and terms of this Resolution.

B. Notwithstanding the foregoing, or any

provision of Section 5.08 to the contrary, additional Bonds may
be issued solely for the purpose of completing the Project as

described in the application to the Authority submitted as of

the date of the Loan Agreement without regard to the

restrictions set forth in this Section 5.09 if there is first

obtained by the District the written consent of the Authority
to the issuance of bonds on a parity with the Bonds.

section 5.10. Insurances Construction and Fidelity
Bonds; Workers’ Compensation

A. The District hereby covenants and agrees that

so long as any of the Bonds remain outstanding, the District

will, as an Operating Expense, procure, ca~ry and maintain
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ins rand vith a reputable insurance carrier or carriers as

cus omarily covered with respect to works and properties

ste lar to the System. Such insuranc, shall initially cover

the following risks and be in the following amounts:

(1) Fire, Lightning, Vandalism,
Malicious Mischief and Extended Coverage

Insurance, on all aboveground insurable

portions of the System in an amount equal to

the actual colt thereof. In tieS of war,

the District will also carry andmaintain

insurance to the extent available against
the risks and hazards of war. The proceeds
of all such insurance policies shall be

placed in the Renewal and Replacement Fund

and used only for the repairs and

restoration of the damaged or destroyed

properties or for the other purposes

provided herein for said Renewal and

Replacement Fund. The District will itself,

or will require each contractor and

subcontractor to, obtain and maintain

builder’s risk insurance (fir. and extended

coverage) to protect the interests of the

District, the Authority, the prime
contractor and all subcontractors as their

respective interests may appear, in

accordance with the Loan Agreement, during
the construction of the Project on a 100%

basis (completed value form) on the

insurable portion of the Project, such

insurance to be made payable to the order of

the Authority, the District, tbe.contractO~L

and aubacontractorl, as their interests may
p appear.

(2) Public Liability Insurance, with

limits of not less than $1,000,000 per

occurrence to protect the District from

claims for bodily injury and/or death and

not less than $500,000 per occurrence from

claims for damage to property of others

which may arise from the operation of the

System, and insurance with the sac. limits

to protect the District from claims arising

out of operation or ownership of motor

vehicles of or for the System.
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(3) Workers’ Compensation cov.rag. for
all employees of or for the System eligible
therefor.

(4) Performance and Payment Bonds,
such bonds to be in the amounts of 100% of
the construction contract and to be required

• of each contractor contracting directly with
the District, and such payment bonds will be
filed with the Clerk of the County

P Commission of thi County in vhicb such work
• is to be performed prior to Commencement of

construction of the Project in compliance
with Chapter 38, Article 2, Section 39 of
the Code of West Virginia of 1931, as

amended.
I

(5) Fidelity Bonds for every officer
or employee of the District having custody
of any funds of the System in an amount at

least equal to the total amount of funds in
the custody of such officer or employee at

any one time.

(6) Flood Insurance, to the extent

available at reasonable cost to the District.

(7) Business Interruption Insurance,
to the extent available at reasonabl. coat

to the District.

B. The District shall also require all

contractors engaged intheconatructionoftb•- Project to—carry———-------———.-—
such workers’ compensation coverage for all employees working
on the Project and public liability insurance, vehicular

liability insurance and property damage insurance in amounts

adequate for such purposes and as is customarily carried with

respect to works and properties similar to the Project. In the

event the Loan Agreement so requires, such insurance shall be

mad. payabl. to the order of the Authority, the District, the

prime contractor and all subcontractors, as their interests may

appear.

Section 5.11. Service Rendered to the District The

District will not render or cause to be rendered any free

services of any nature by the System: and, in the event thi

District or any department, agency, instrumentality, officer or

employee of the District shall avail itself or himself of the

facilities or services provided by the System or any part
thereof, the same rates, fees or charges applicable to other
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cus omen receiving like services under similar circumstancee
sha 1 be charged the District and any such department, agency,
ins rusentality, officer or employee. Such charges shall be

psi as they accrue, and.the District shall transfer from its

gen ral funds sufficient sums to pay such charges. The

rev nues so received shall be deemed to be Gross Revenues and

sha I be deposited and accounted for In the ass. manner as

oth r Gross Revenues.

Section 5.12. Enforcement of Collections The

Dis rict diligently will enforce and collect all. fees, rates,
ren als or other charges for the services and facilities of the

sys em and take all steps, actions and proceedings for the

ant rc.m.nt and collection qf such fees, rates, rentals or

0th r charges as shall become delinquent to th. full extent

per itted or authorized by the Act or otherwis, by the laws of

the stat.. The District shall to the full extent permitted by
app icabl. law and the rules and regulations of the West

vir inia Public Service Commission discontinue and shut off the

ser ices and facilities of the System to all users of the

sen ic. of the system delinquent in payment of charges for the

ser ices of the System. The District will, not restore the

ser ices of the System until all such delinquent amounts,
inc uding reasonable interest and penalty charges for services

of he system, have been paid in full. As provided in the Act,
all fees, rates and charges of the District for water

fac utica are liens on the premises served of equal dignity,
ran and priority with the lien on auch premises of State,
cou ty and school and municipal taxes. To the extant allowable

und r the Act, all other laws, and applicable rules and

req lationi of the Public Service Commission, the District will

tak reasonable steps to perfect such liens, and upon

exh nation of all other re,edieatoforeçlose upoxi auch~.__._

pta ises in the manner required by Section 9a of the Act.

Section 5.13. No Competing Franchise To the extent

legs ly allowable, the District will not grant or cause,

cons nt to or aflov the granting of any franchise or permit to

any erson, firm, corporation or body, or agency or

Inst umentality whatsoever for the providing of any.services
whic would compete with services provided by the system.

Section 5.14. Books and Records The District will

keep books and records of the System, which shall be separate
and part from all other books, records and accounts of the

Dist ict, in which complete and correct entries shall be made

of a 1 transactions relating to the System and the Costs of the

Proj Ct, and any holder of Sonds and the Authority shall have
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th. right at all reasonable time. to inspect the System, and

all parts thereof, and all records, accounts and data of the

District relating thereto. As long as the Authority shall hold

the Bonds, the District shall submit to the Authority such

documents and information as it may reasonably require in
connection with the construction, acquisition and installation
Of the Project and the administration of the Bond., or otb.r

8ources of financing for the Project.

The accounting system for the System shall follow

cur rent generally accepted accounting principle., to the extent

allowable under and in accordance with the rules and

regulations of the Public Service Commission of the State and

the Act. Separate control accounting records, shall be

maintained by the District. Subsidiary records as may be

required shall be kept in the manner, on the forms, in the

books and along with other bookkeeping records, as prescribed
by the District. The District shall prescrib, and institute
the manner by which subsidiary records of the accounting system
which may b. installed remote from the direct supervision of

the District shall be reported to the Board and to such other

agents of the District as the Board shall direct.

The District shall file with the Authority, and shall

mail in each year to any holder of the Bonds, requesting the

sam., an annual report containing the following:

A. A statement of Gross Revenues, Operating
Expenses, Net Revenues and Surplus Revenue deri9ed from and

relating to the System.

0. A balance sheet statement showing all

deposits mall the funds and accounts’provfded for in th*s-~-——

Resolution, with respect to the Bonds, and th. status of all

the funds and accounts.

C. The amount of the Bonds, or other obligations
Outstanding.

The District also, it least once a year, shall cause

the books, records and accounts of the System to be completely
audited by Independent Accountant, shall mail upon request, and

make available generally, the report of the Independent
Accountant, or a summary thereof, to any holder of the Bonds

and shall file the report with the Authority. Said report
shall be completed and made available within 120 days follOwing
the conclusion of each Fiscal Year. Such audit report shall

specifically include a recital that the District is in

compliance with the covenants and duties provided in this

Resolution OX the Loan Agreement and Supplemental Loan

Agreement as applicable.
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Section 5.15. Initial Schedul. of Rat.s Th. rates,
fee and other chargea for th• use of the services and

Iac lities of the System, established under a resolution

ens ted by the Board on or before th. effective dat. of this

peg lution and in full force and .1f.ct, or ordered by the

Pub Ic SerVice Commission of the state, the time for appeal of

soc rates, fees and other charges having expired or been

wai ed by any party who could so appeal, shall constitute the

ml ial schedule, rates, fees and charges to be collected for

use of the services and facilities of the System.

Section 5.16. Operating Budget Annually, at least

30 aye preceding the beginning of each Fiscal Year, the

Die rice shall prepare and adopt by resolution a detailed

bud et of the estimated expenditures for operation and

mai tenance of the System during the succeeding Fiscal Year.

No e pendituri for th. operation and maintenanc, of the System
ahal be mad. in any FIscal Year in excess of the amounts

prov ded therefore in such budget without a written finding and

reco endation by the Consulting Engineers stating in detail

the urpose of and necessity for such increased expenditure for

the peration and maintenance of the System, and no such

incr aced expenditure shall be made until the District has

appr ved such finding and recommendation by a resolution duly
adop ed. No increased expenditure in excess of ten percent
(10% of the amount of such budget shall be mad. except upon
the urther certificat. of the Consulting Engineers that such

incr ace expenditures an, necessary for ths continued operation
of .t • system. The District shall sail copies of such annual

budg t and all resolutions authorizing increased expenditures
for peration and maintenance to the Authority end ihall make

avai able such budget and all such resolutions at all

reas nable times. to the Authority and, upon request,
hold r of the Bonds, or anyone acting for and in behalf of any
such holder of the Bonds.

section 5.17. Redemption of Bonds Held by Authority
As 1 ng as the Authority is the owner of any of the Series A

Pond and Series B Bond Outstanding, the District shall not

red. m any of such Series A Bond and Series B Bond Outstanding
with ut the written consent of the Authority, and any such

rede ption of Series A Bond and Series B Bond authorized by the

Auth nity shall provide for the payment of interest to the

firs allowable redemption date for the applicable water

deve oprent revenue bonds, the redemption premium payable on

the pplicable water development revenue bonds redeemable as a

cons quence of such redemption of Series A Bond and Series B

Bond and the Costa and expenses of the Authority in effecting
any uch redemption, all as further prescribed by Section 9.11.

of t e General Resolution.
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Section 5.18. Paysent of Program Expenses As long
as the Bonds ar, held by the Authority, the District agree. to

pay from ti~• to time, as required by the Authority, the
District’s allocable share of th. reasonable administrative
expenses of the Authority relating to the Program. Such

administrative expenses shall be as determined by the Authority
and shall includ, without limitation Program expenses and fees

paid to the Trustee and paying agents for th. water development
revenue bonds. The District hereby specifically authorizes the

Authority to exercise the powers granted it by Section 9.06 of

the General Resolution.

In the event the District defaults in the payment of

any fees due to the Authority pursuant to this section, the

amount of such default shall bear interest at the rate of five

percent (5%) p.r annum, from the dat. of default until the date

of the payment thereof.

Section 5.19. Authority Rights on Default As long
as the Authority shall hOld the Bonds, the District hereby
irrevocably covenants and agrees with the Authority that, in
the event of any default hereunder by the District, the

Authority may exercise any or all of the rights and powers
granted under Section 6a of the Water Development Act,
including without limitation the right to impose, enforce and

collect directly charges upon users of the System: and the

District hereby covenants and agrees that, if the Authority
should h.reafter have recourse to the rights and powers, the

District shall take no action of any nature whatso.ver

calculated to inhibit, nullify, void, delay or render nugatory
such actions of the Authority.

section 5.20. Authority Approval~of FederalPolluti~
Abatement Assurance The District hereby covenants and agrees
t~secure approval of the Authority and all other State

agencies having jurisdiction before hereafter applying for

federal financial assistance for pollution abatement.

Section 5.21. Tax Covenants The District hereby
further covenants, represents and agrees as follows:

A. PRIVATE BUSINESS USE LIMITATION. (i) Not in

excess of 10$ of the Net Proceeds of the Bonds is used for

private business use if, in addition, the payment of more than

10% of the principal or 10% of the interest due on the Bonds

during the term thereof is, under the terms of the Bonds or any

underlying arrangement, directly or indirectly, secured by any

interest in property used or to be used for a private business

use or in payments in respect of property used or to be used

for a private business use or is to be derived from payments,
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who her or not to the District, in respect of property or

bor owed money used or to be used for a private business uie~

and (it) in the event that both (A) in excess of 5% of the ø.t

Pro .eda of the Bonds are used for private business us., and

(B) an amount in excess of 5% of the principal or 5% of the

mt rest due on the Bonds during the. term thereof is, under the

ter of th• Bonds or any underlying arrangement, directly or

md rectly, secured by any interest in property used or to be

use for said private business us. or in payments in respect of

pro rty uasd or to b. used for said private business us. or is

to e derived froa.paymeflts, whether or not to the District, in

tea Ct of property or borrowed money used or to be used for

aai private business use, then said excess of said 5% of Net

Pro eeds of the Bonds used for a private business use shall be

use for a private business use related to the governmental us.

of he Project.

B. PRIVATE WAN LIMITATION. Not in excess of

the lesser of 5% of the Net Proceeds of the Bonds are used,
dir ctly or indirectly, to make or finance a loan (other than

ba a constituting nonpurpose investments) to persona. other

tha state or local government units.

C. PEDERAL GUARANTEE PROHIBITION. The District

shall not take any action or permit or suffer any action to be

tak n if the result of the same would be to cause the Bonds to

be ‘federally guaranteed’ within the meaning of Section 149(b)

of he Càde of Regulations promulgated thereunder.

D. REPORTING REQUIREMENTS. The District will

file all reports or statements necessary to insure the

tax— xempt status of the Bonds, including without limitation,
the information return required under Section 149(e)~
Code.

Section 5.22. Statutory Mort9ag. Lien Poi the

furt it protection of the holders of the Bonds, a statutory
mart age lien upon the System is granted and created by the

Act, which statutory mortgage lien is hereby recognized and

deci red to be valid and binding, shall take effect immediately
upon delivery of the Bonds and shall be for the equal benefit

of a 1 holders of each respective series of the Bonds, provided
howe or that the statutory mortgage lien in favor of the

hold rs of the Series A Bond shall be senior to the statutory
mort age lien in favor of the holders of the Series B Bond.
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ARTICLE VI

XNV!STPIEISTSz NO$-ARBITRACE

Section 6.01. Investments The District shall invest
and reinvest, and hereby instructs the Bond Commission and the

Depository Bank to invest and reinvest, in Qualifi.d
Investments any moneys held as pact of the funds and accounts
created by this Resolution, other than the Revenue Pund, to the
fullest extent possibl. subject to applicable lava and this
Resolution, and the need for such moneys for the purposes set

forth herein, and the specific restrictions and provisions set

forth in this Section 6.01. The District may direct the Bond

Commission and the Depository Bank in writing as to what

particular permitted investments shall be made.

Except as otherwise provided herein or as provided
below, any investment shall be held in and at all times be

deemed a pact of the fund or account in which the mOneys and
jnvsstments are held, and the interest accruing thereon and any

profit or loss realized from such investment shall be credited

or charged to the corresponding fund or account. The

investments held by the Depository Bank shall be valued as of

each January 1 and July 1 at the lower of coat or then current

mark•t value, or at the redemption price thereof if then

redeemable at the option of the holder, including the valu, of

accrued interest and giving effect to the amortization of

discount or at par value if.sucb investment is in the

Consolidated FUnd’7 provided, that no investment shall be sold

or reduced by reason of the current market value exceeding the

cost thereof. The Bond Commission or tb. Depository Bank, a.

the ~-case may be,’shall- sell-and reduce --to --cash-- a--sufficient———
amount of such investments whenever th. cash balance in any
fund or account is insufficient to make the payments required
from such fund or account, regardless of any loss on such

liquidation. The District may invest funds on deposit with the

Depository Bank through the trust department of the Depository
Bank. The Depository Bank shall not be responsible for any
los.ea from such investments, except losses due to its own

gross negligence or willful misconduct.

Any Qualified investments acquired for the Bond

Capitalized Interest Account shall mature or be subject to

redemption at the option of the holder at least one day prior
to the date on which such moneys are required for transfer to

the Paying Agent.
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Qualified Investments acquired for the Renewal and

ReplicelPent Fund shall mature or be subject to redemption at

the ,ption of the holder within three years from the dat. of.

suc) investment.

Qualified Investments acquired for the Series A Bond

Reai rye Account and the Series B Bond Reserve Account shall

mattre or be subject to redemption at the option of the holder

wit~in five years from the date of such investment.

Section 6.02 Arbitra e. The District covenants that

(j) it viii restrict the use o the proceeds of the Bonds in

auc) manner and to such extent as may be necessary, in view of

the District’s reasonable expectation. at the time of issuance

of he Bonds, so that the Bonds will not constitute arbitrag.
boiu s under Section 148 of the Code, and (ii) it will take all

actions that may be required of it (including, without implied
limitation, the timely filing of a Federal information return

wit] respect to the Bonds) so that the inter.st on the Bonds

wil~ be and remain excluded from gross income for Ped.ral

inc~me tax purposes, and will not take any actions which would

adv~ rsely affect such exclusion.

Section 6.03. Rebates of Excess Arbitrage Earnings to

the United~States A. GENERAL COVENANT. The District hereby
covtnants to comply with all regulations from time to time in

effe~t and applicable to the Bonds, as may be necessary in

order to fully comply with Section 148(f) of the Code.

B. CREATION OP FUNDS. Notwithstanding the

abo~,, there are hereby created, to be held by the Depository
Bank as separate funds distinct from all other funds and

accc into held by. the Depository Bank.~
Earrings Fund and the Rebate Fund. All interest earnings and

proi its on amounts in all funds and accounts established under

thu Resolution, other than (i) interest earnings and profits
on i iy funds referenced in Subsection C(5) of this Section if

suci earnings in any Bond Year are less than $100,000, (ii)
int’ rest earnings and profits on amounts in funds and accounts

whi~h do not constitute Gross Proceeds, and (iii) interest

eariings and profits on the Rebate Fund shall, upon receipt by
the Depository Bank, be deposited in the Earnings Fund. In

addition, all interest earnings and profits on Gross Proceeds

in junds held by the District shall, upon receipt, be paid to

the Depository Bank for deposit in the Earnings Fund.

Annually, on the last day of each Bond Year or on the preceding
buaiieu day in the event that such last day is not a business

day, the Depository Bank shall transfer from the Earnings Fund

to the Rebate Fund for purposes of ultimate payment to the

United States an amount equal to Excess Investment Earnings,
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all as more particularly described in this Section. Following
the transfer referenced in the preceding sentence, the

Depository Bank shall transfer all amounts remaining in the

Earnings Fund to be used for th. payment of Debt Service on the
next interest payment date and for such purpose, Debt Service
due from the District on such dat. shall be credited by an

amount equal to the amount so transferred,

C. DUTIES OP DISTRICT IN GENERAL. The District
s?all ~ ~ate Excess Investment Earnings in accordance with

: and shall assure payment of an amount equal to
itment Earnings to the United States in accordance

vi, ~ion K and F.

0. CALCULATION 0? EXCESS INVESThENI’ EARNINGS.
1 ~y. following the last day of th. first Bond Year,

:he ~Lc~ shall calculate, and shall provide written notice
~thcì nric~inal holder of the Bonds and Depository Bank of, the

twent Earnings referenced in claus• (A) of the
f Excess Investment Earnings. Thereafter, within

~ving tb. last day of each Bond Year and within 30

oa~ ro.i~uving th. date of the retirement of the Bond, the

District shall calculate, and shall provide written notice to

the ho~1er of ttte Bonds and Depository Bank of, the amount of

£xces~ ~veataent Earnings. Said calculations shall be made or

CaU5(4~ ~ be made by the District in accordanc. with the

follQving:

p
(1) Except as provided in (2), ià determining

the amount described in claus. AU) of the definition of Excess

Investment Earnings, the aggregate amount earned on Nonpurpos.
Investments shall include (I) all income realized under federal
income tax accounting principles (whether or not- the peraon
earning such income is subject to federal income tax) with

respect to such Nonpurpose Investment. and with respect to the

reinvestment of investment receipts from such Nonpurpose
Investments (without regard to the transaction costs incurred

in acquiring, carrying, selling or redeeming such Nonpurpose
Investments), including, but not limited to, gain or loss

realized on the disposition of such Nonpurpose Investments

(without regard to when such gains are taken into account under

Section 453 of the Code relating to taxable year of inclusion
of gross income), and income under Section 1272 of the Cod.

(relating to original issue discount) and (ii) any unrealized

gain or loss as of the date of retirement of the Bonds in the

event that any Nonporpose Investment is retained after such

date.

(2) In determining the amount described in

clause (A) of the definition of Excess Investment Earnings,
Investment Property shall be treated as acquired for its fair
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t value at the time it becomes a Nonpurpoae Investment, so

gain or loss on the disposition of such Investment

rty shall be computed with referenc. to such fair market

as its adjusted basis.

(3) In determining the amount described in

e (A)(ii) of the definition of Excess Investment Earnings,
i.ld on the Bonds shall be determined based on th. actual

of the Bonds during the period between the closing date

e Bonds and the date the computation is made (with
tments for original issue discount or primium).

(4) In determining the amount described in

re (B) of the definition of Excess Investment Earnings, all

ii attributable to th. excess described in clause (A) of

definition must be taken into account, whether or not that

is exceeds the Yield of the Bond, and no amount may be

ed as negative arbitrage.

(5) In determining the amount of Excess

trent Earnings, there shall be excluded any amount earned

iy fund or account which is used primarily to achieve a

ir matching of revenues and. debt service within each Bond

and vhf ch is depleted at least once a year except for a

nable carryover amount not in excess of the greater of 1

s earnings on such fund or account or 1/12th of annual

service as well as amounts earned on said earnings if the

i earnings on such fund or account for the Bond Year ii

than $100,000.

(B) PAYMENT TO TEE UNITED STATES. The District.

direct the Depository Bank to pay from the Rebate Fund an

t equal to Excess Investment Earnings-to theUnited Stat.a

staliments with the first payment to be made not later

30 days after the end of the 5th Bond Year and with

uent payments to be made not later than 5 years after the

ding payment was due. The District shall assure that each

installment is in an amount equal to at least 90% of the

~s Investment Earnings with respect to the Gross Proceeds

~ the close of the computation period. Not later than 60

after the retirement of the Bonds, the District shall

~t the Depository Bank to pay from the Rebate Fund to the

!d States 100% of the theretofore unpaid Excess Investment

Lnga in the Rebate Fund. In the event that there are any

~ts remaining in the Rebate Fund following the payment
red by the preceding sentence, the Depository Bank shall

;aid amounts to the District to be used for any lawful

)SC of the System. The District shall remit payments to

Jnited States at the address prescribed by the Regulations
is same may be in time to time in effect with such reports
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and 8tateaents as may be prescribed by such Regulations. In
the event that, for any reason, amounts in the Rebate Fund are

insufficient to sak. the payments to the United States which
are required by this Subsection B, the District shall assure

that such payments are mad. by the District to the United

States, on a timely basis, from any funds lawfully available
therefor.

F. FURTHER OBLIGATIONS OF DISTRICT. The
District shall assure that Excess Investment Earnings are not

paid or disbursed except as required in this Section. To that
end the District shall assure that investment transactions are

on an ar&a length basis and that Nonpurpose Investments are

acquired at their fair market value. In the event that

Nonpurpose Investments consist of certificates of deposit or

investment contracts, investment in such Nonpurpose Investments

shall be made in accordance with the procedures described in

applicable Regulations as from tim. to time in effect. The

Depository Bank shall keep the moneys in the Earnings Fund and
Rebate Fund invested and reinvested to the fullest extent

practicable in GOvernment Obligations with maturities consonant

with the required use thereof and investment profits and

earnings shall be credited to the account of such fund on which
earned.

G. MAINTENANCE OP RECORDS. The District shall

keep, and retain for a period of aix (6) years following the

retirement of the Bonds, records of the determinations made

pursuant to this Section 6.03.

H. INDEPENDENT CONSULTANTS. In order to provide
for the administration of this Section 6.03, the District and

the Depository Bank (at the expense.. of.. the District) may .---—--—--——---

provide for the employment of independent attorneys,
accountants or consultants compensated on such reasonable basis

as the District or the Depository Bank may deem appropriate.

I. REPORTS TO AUTHORITY. The District shall

submit to the Authority within 15 days following the end of

each Bond Year a certified copy of its rebate calculation and

certificate with respect thereto or, if the District qualifies
for the small governmental issue exception to rebate, or any
other exception therefrom, then the District shall submit a

certificate stating that it is exempt from such rebate

provisions and that no event has occurred to its knowledge
during the Bond Year which would make the Series A Bond subject
to rebate. The District shall also furnish to the Authority,
at any tine, such additional information relating to rebate as

may be reasonably requested by the Authority.
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ARTICLE VII

DEFAULTS AND REMEDIES

Section 7.01. Events of Default A. Occurrence of

any of th. following events shall constitute an Event of•

Def ult with respect to the Bonds:

1. Default in the due and punctual payment of

th. principal of, premium, if any, or interest on any Bonds

2. Default tn th. observance by the District of

any of the covenants, agreements or conditions on its part in

thi Resolution or any Supplemental Resolution or in the Bonds,
and continuance thereof for a period of 30 days after written

not cc specifying such default and requiring that the sam. be

re died shall hay, been given to the District or by any holder

of he Bonds~ or

3. The filing by the District of a petition
see ing bankruptcy, reorganisation or arrangement under the

fed ral bankruptcy lava or any other applicable law of the

Uni ad States of America or of the State.

Section 7.02 Enforcement. Upon the occurrence and

dur ng the continuance oT~7ir~en of Default, any holder of

the Bonds, may exercise any availabl, remedy and bring any

app opriate action, suit or proceeding to enforcs his rights.
wit out limiting the generality of the foregoing, a holder of

the Bonds, may:

A~.... Bring suit for.any..unpaid principal,-preaiua—--—---~---...—---~
or ntereat then dues

B. By mandamus or other appropriate proceeding
enf rce all rights of the holders, including the performance by
the District of its duties under the Act and this Rasolution~

C. Bring suit upon the Bonds~

D. ay action at law or bill in equity require
the District to account as if it were the Trustee of an express
tru t for the holders of the Bondsg and

B. sy action or bill in equity enjoin any acts

in iolation of this Resolution or of the rights of the holders

of he Bonds and provided that all rights and remedies of the

hol er of the Series B Bond shall be subject to those of the

hol er of the Series A Bond.
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No remedy by the terms of this Resolution conferred

upon or reserved to any holders of the Bonds, is intended to be

exclusive of any other remedy, but each and every remedy shall
be cumulative and shall be in addition to any other remedy
given to the holders of any Bonds, hereunder or now or

hereafter existing at law or by statute.

No delay or omission to exercise any right or power
accruing upon any default or Event of Default shall impair any
such right or power or shall be construed to be a waiver of any
such default or Event of Default or acquiescence therein, and

every such right and power may be exercised from time to time

andes often as may be deemed expedient.

No waiver of any default or Event of Default hereunder

by any holders of the Bonds shall extend to or affect any

subsequent default. or Event of Default or shall impair any

rights or remedies consequent thereon.

Section 7.03. Appointment of Receiver Any holder of

a Bond may, by proper legal action, coi~pel the performance of

the duties of the District under this Resolution, any

Supplemental Resolution and the Act, including, after

commencement of operation of the System, the making and

collection of sufficient rates and charges for services

rendered by the System and segregation of the revenues

therefrom and the application thereof. If any Event of Default

shall have occurred and be continuing, in addition to all other

remedies or rights, any holder of the Bonds shall have the

right by appropriate legal proceedings to obtain the

appointment of a receiver to administer the System on behalf of

the District, with power to charge rates, rentals, fees and

other charges sufficient to provide~for the payment of-•the----—--•-----—•—--~---------—-~

principal of, premium, if any, and interest, if any, on the

BondS, the deposits into the funds and accounts hereby
established as herein provided and the payment of Operating
Expenses, and to apply such rates, rentals, fees, charges and

any other Gross Revenues in conformity with the provisions of

this Resolution and the Act.

The receiver so appointed, directly or by his agents
and attorneys, forthwith shall enter into and upon and take

possession of all facilities of the System and shall hold,
operate, maintain, manage and control such facilities, and each

and every part thereof, and in th. name of the District

exercise all the rights and powers of the District with respect
to the facilities as the District itself might do.

Whenever all that is due upon the Bonds, and interest

thereon, if any, and under any covenants of this Resolution for

the funds and accounts hereby established, and upon any other
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obligations and interest thereon having a charge, lien or

en nabrance upon the.Net Revenues, shall have been paid and

mad good, and all defaults under the provision. of this

Re olution shall have been cured and sad. good, possession of

th System shall be surrendered to the District upon the, entry
of n order of the court to that effect. Upon any subsequent
Eve t of Default, any holder of the Bonds, shall have the sam.

rig t to secur• the further appointment of a receiver.

Such receiver, in the performance of the powers
her inabove conferred, shall be under the. direction and

sup rvision of the court making such appointment, shall it all

tim s be subject to the orders and decrees of such court and

may be removed thereby and a successor receiver appointed at

the direction of such court. Nothing herein contained shall

its t or restrict the jurisdiction of such court to enter such

0th r and further orders and decrees as such court may deem

nec asary or appropriat, for the exercise by the receiver of

any function not specifically set forth herein.

Any receiver appointed as provided herein shall hold

and operate the System in the name of the District and for the

jot t protection and benefit of the District and first the
hol era of the Series A Bond and second the holders of the

Ser es 9 Bond. Such receiver shall have no power to sell,
ass gn, mortgage or otherwise dispose of any assets of any kind

or haracter belonging or pertaining to the System, but the

aut ority of such receiver shall be limited to the possession,
ope ation and maintenance of the Syst.. and th. collection of

rat a and charges related to the services now provided by the

Sys en for the sole purpos. of the protection of both the

Dii rict and first the holders of the Series A Bond and second

the holders of the Series B Bond, and the curing and making
goo of any default Under the provisions of this. Resolution,
and the title to and ownership of the System shall remain in

the istrict, and no court shall have any jurisdiction to enter

any rder or decree permitting or requiring such receiver to

sell, mortgage or otherwise dispose of any assets of the System.

Section 7.04. Restoration of District and Holder of

the onds In case any holder of the Bonds shall have

proc eded to enforce any right under this Resolution by the

appo ntment of a receiver or Otherwise, and such proceedings
shal have been discontinued or abandoned for any reason, or

ahal have been determined adversely to the claims of such

hold r of the Bonds, then and in every such case the District

and uch holder shall be restored to their former positions and

righ s hereunder, and all rights and remedies of such holder of

the ónda, shall continue as if no such proceedings had been

take , subject to such adverse determination as the court in

such proceedings shall have made.
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ABTICLE VIII

REGISTRAR; PAYING AGENT

Section 8.01. Appointment of Registrar The

Registrar and the Paying Agent of the Bonds shall be appointed
by the enactment of a Supplemental Resolution hereto.

ARTICLE IX

DEPEASANCE: DISCHARGE OP PLEDGE

Section 9.01. Defeasance of Series A Bond If the
District shall pay or caus, to be paid, or there shall
otherwise be paid, to the holder of the Series A Bond, the

principal of, premium, if any, and interest, if any, due or to

become due thereon, at the times and in the manner stipulated
therein and in this Resolution, then with respect to the Series
A Bond only, the pledg. of Net Revenues and other moneys and

securities pledged hereunder, and all covenants, agreements and

other obligations of the District on behalf of the holder of

the Series A Bond, mad. hereunder, shall thereupon cease,
terminate and become void and be discharged and satisfied.

Bonds, for the payment of which either moneys in an

amount which shall be sufficient, or Government Obligation. the

principal of and the interest on which, when due, will provide
moneys which, together with the money., if any, deposited with

the Paying Agent at the same or earlier time, eba1l...be
sufficient, to pay as and when du. the respective principal of,
premium, if any, and interest on such Series A Bond, shall be

deemed tO have been paid within the meaning and with the effect

expressed in the first paragraph of this Section. Prior to the

maturity thereof, the Series A Bond shall be deemed to have

been paid within the meaning and with the effect expressed in

the first paragraph of this Section if there shall have been

deposited with the Bond Commission either moneys in an amount

which shall be sufficient, or Government Obligations the

principal of and the interest on which, when due, without

reinvestment, will provide moneys which, together with the

moneys, if any, deposited with the Bond Commission at the same

or earlier time will be sufficient, to pay when due the

principal of, premium, if any, and interest, if any, due and to

become due on the Series A Bond, on and prior to the maturity
date thereof. Neither Government Obligations nor moneys

deposited with the Bond Commission pursuant to this Section,
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nor rincipal or interest payments on any such Government
Obli ations, shall be withdrawn or used for any purpose other
than and shall be held in trust for, the payment of the

prin ipal of, premium, if any, and interest, if any, on the

Sen a A Bondp provided, that any cash received from such

prin ipal or interest payments on such Government Obligations
depo ited with the Bond Commission if not then needed for such

purp as, to the extent practicabi. shall be reinvested in
Cove flment Obligation. maturing at times and in amounts

suff dent to pay when due the principal of, premium, if any,
and nterest, if any, to become du. on the Series A Bond, on

and riot to the maturity dates thereof and interest earned

from such reinvestments shall be paid over to th. District as

rece ved by the Bond Commission or its agent, free and clear of

any rust, lien or pledge.

Section 9.02. Defeasance of Series B Bond If the

Dist ict shall pay or cause to be paid, or there shall

othe vise be paid, to the respective holder of the Series B

Bond the principal of and premium, if any, due or to become
due hereon, at the times and in the manner stipulat.d therein
and n this Resolution, then with respect to the Series B Bond

only the pledge of Net Revenues and other moneys and

secu ities pledged hereunder, and all covenants, agreements and

othe obligations of the District on behalf of the holders of

the cries B Bond, made hereunder, shall thereupon cease,
term nate and become void and be discharged and satisfied.

Bonds, for the payment of which either moneys in an

amou t which shall be sufficient, or Government Obligations the

prin ipel of and the interest on which, when due, will provide
mone a which, together with the moneys, if any, deposited with

the aying agent atthesaae or earlier time, shall be

suff cient, to pay as and when due the respective principal of

and remium, if any, on such Series B Bond, shall be deemed to

have been paid within the meaning and with the effect expressed
in t e first paragraph of this Section. Prior to the maturity
ther of, the Series B Bond shall be deemed to have been paid
with n the meaning and with the effect expressed in the first

para raph of this Section if there shall have been deposited
with the Bond Commission either moneys in an amount which shall
be s fficient, or Government Obligations the principal of and
the nterest on which, when due, without reinvestment, will

prov de moneys which, together with the moneys, if any,

depo ited with the Bond Commission at the same or earlier time
will be sufficient, to pay when due the principal of and

pren um, if any, due and to become due on the Series B Bond, on

and riot to the maturity date thereof. Neither Government

Obli ations nor moneys deposited with the Bond Commission

purs ant to this Section, nor principal or interest payments on
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any such Government Obligations, shall be withdrawn or used for

any purpose other than, and shall be held in trust for, the

payment of th. principal of and premium, if lay, on the Series
B Bonds provided, that any cash received from such principal or

interest payments on Such Government Obligations deposited with
the Bond Commission if not then needed for such purpose, to the

extent practicable shall be reinvested in Government

Obligations maturing at times and in amounts sufficient to pay
when due tbs principal of and premium, if any, to become due on

the series s Bond, on and prior to the maturity dates thereof
and interest earned from such reinvestments shall be paid over

to the District as received by the Bond Commission or its

agent, free and clear of any trust, lisa or pledge.

ARTICLE X

MISCELLANEOUS

Section 10.01. Amendment of Resolution No amendment

or modification to thi$ Resolution or to any Supplemental
Resolution which is materially adverse to the holder of any
Bond may be made without th. prior written consents, filed with

the Secretary of the Board before any such modification or

amendment may be made, of the holders of sixty percent in

aggregate principal amount of the Bonds then Outstanding. No

such modification or amendment shall extend the maturity of or

reduce the interest rat. on, or otherwise alter the terms of

payment of th. principal of, premium, if any, or interest on

any Bond, without the express written consent of the holder of

such Bond, nor reduc. the percentage of Bond’ equired~

consent

to any luch modification or amendment. Notwithstanding
the foregoing, this Resolution may be amended without the

consent of any holders of the Bonds as may be necessary to

assure compliance with Section 148(f) of the Code relating to

rebate reguirements or otherwise as say be necessary to assure

the exclusion from gross income for Ped.ra]. income taxation of

interest on the Bonds.

Section 10.02. Evidence of signatures of Holders and

Ownership of Bonds Any request, consent, revocation of

consent or other instrument which this Resolution say require
or permit to be signed and executed by the bolder of any Bonds,

may be in one or more instruments of similar tenor, and shall

be signed or executed by such holders in person or by their

attorneys duly authorized in writing. Proof of the execution

of any such instrument, or of an instrument appointing or

authorizing any such attorney, shall be sufficient for any

—49—



purp se of this Resolution if made in the following manner, or

in a y other manner satisfactory to the District or the

Regi trar, as the case may be, which may nevertheless in it.

discretion require further or other proof in cases where it

dccc the sac. desirable.

A. The fact and date of the execution by any
hold r or his attorney of any such instrument may be proved (i)

by t e certificate of a notary public or other officer
auth rixed to take acknowledgements of deeds to be recordsd in

the jurisdiction in which he purports to act that th. person
sign ng such instrument acknowledged to him the execution

ther of, or by the affidavit of a witness of such execution,
duly sworn before such a notary public or other officer, or

(ii) by the certificate, which need not be acknowledged or

ver~ ied, of an officer of a bank, trust company or financial
firm or corporation satisfactory to the District or the

Regi trar, as the case cay be, that the person signing such

inst ument acknowledged to such bank, trustcompany, firs or

corp ration the execution thereof.

B. The authority of a person or persona to

exec te any such instrument on behalf of a corporate holder of

any onde may be established without further proof if such

inst ument is signed by a person purporting to be the president
or t easurer or a vice—president or an assistant treasurer of
such corporation with a corporate seal affixed and attested by
a pe son purporting to be its secretary or assistant secretary.

C. The amount of Bonds held by a person
axec ting any instrument as a bolder of any Bonds, the date of

his olding such Bonds, and th. numbers and other
iden if ication thereof, shall beconfirmed by the Regists.r.-—.-—..--——

Any request, consent or other instrument executed by
the older of any Bond shall bind all future holders and owners

of a y Bond, in respect to anything done or suffered to be done

here nder by the District or the Registrar in accordance

ther with.

Section 10.03. Preservation and Inspection of

Docu ents To the extent allowed under law, all reports,
cert ficatee, statements and other document. received by the

Regi trar under the provisions of this Resolution shall be

reta ned in its possession and shall be available at all

reas nable times for the inspection of the District, the
hold re of any Bonds, their agents and representatives, but, at

the lection of the Registrar, any such reports, certificates,
stat sent. or other documents may be destroyed or otherwise
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disposed of at any tine after such date as the pledge created

by this Resolution shall be discharged as provided in Article
Ix.

Section 10.04. Cancellation of the Bonds All Bonds

purchased or paid and surrendered to the District shall be
cancelled and delivered to the Registrar, or if surrendered to
the Registrar, shall be cancelled by it. No such cancelled
Bonds shall be deemed Outstanding under this Resolution, and no

Bonds shall be issued in lieu thereof. All such Bonds shall be

cancelled and upon order of the District shall be destroyed,
and a certificate evidencing such destruction shall be

delivered to the District.

Section 10.05. Failure To Present Bonds Anything in

this Resolution to the contrary notwithstanding, any moneys
held by the Bond Commission in trust for the payment and

discharge of any of the Bonds which remain unclaimed for one

year after the date on which such Bonds have becom. due and

payable, whether by P!aturity or upon call for redemption,. shall

at the written request of the District b. paid by the Bond

Commission to the District as its absolute property and free

from trust, subject to applicable law on escheat, and the Bond

Commission thereupon shall be released and discharged with

respect thereto, and the holders of such Bonds shall look only
to the District for the payment of such Bonds, provided,
however, that before making any such payment to the District,
at the request of the Bond Commission the Pegiatrar shall send

to the holder by certified nail, at th. address listed on the

Register, a notice that such moneys remain unclaimed and that

after a date stated in the notice, which date shall be not less

than 30 days after the date on which such notice is mailed, the

balance of such moneys then unclaimedwill be returned. to_t
~

District.

Section 10.06. Notices Demands and Requests Unless

otherwise expressly provided, all notices, demands and requests
to be given or made hereunder to or by the District, the

Registrar or the Depository Bank shall be in writing and shall
be properly made if seflt by United States mail, postage

prepaid, and addressed as follows or if hand—delivered to the

individual to whom such notice, demand or request is required
to be directed as indicated below:

A. The District:

Lubeck Public Service District

Post Office Box 700

Washington, West Virginia 26181

Attention: Chairman of the Public

Service Boarø, and to
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B. Registrar — as shall be set out in

the Supplemental Resolution

C. Depository Bank:

One Valley Bank, National Association

Post Office Box 1793

Charleston, West Virginia 23362

D. Authority:

West Virginia Water Development Authority
1201 Dunber Avenue

Dunbar, West Virginia 25064

Any party, listed above may change the address given for it at

any time upon written notice thereof sent by United States

mai • postage prepaid, to the other parties.

Section 10.07. Conflicting Provisions Repealed~ All

ord rs or resolutions and or parts thereof in conflict with the

pro isiona of this Resolution are to the extent of such

con lict hereby r.pea1ed~

Section 10.08. No Personal Liability No member of

the Board of the District or official or employee of either

sha 1 be individually or personally liable for the payment of

the principal of, premium, if any, or interest on any Bond, as

the case may be, but nothing herein contained shall relieve any

suc member, official or employee of any duty provided by law

or his Resolution.

Section 10.09. Law. Applicable The laws ofthe-State

sha 1 govern the construction of this Resolution and all Bonds

is. ed hereunder.

Section 10.10. Parties Interested Herein Nothing in

thi Resolution expressed or implied is intended or shall be

con trued to confer upon, or give to, any person or

cor oration, other than the District, the Registrar, the Paying
Age t, the Bond Commission, the Depository Bank, the holders of

the Bonds, and the Authority, any right, remedy or claim under

or y reason of this Resolution. All the covenants,
sti ulations, promises and agreements contained in this

Res lution by and on behalf of the District shall be for the

$01 and exclusive benefit of the District, the Registrar, the

Paying Agent, the Bond Commission, the Depository Bank, the

hol era of the Bonds, and the Authority.

—52—



section 10.11. Severability of Invalid Provision.
If any section, paragraph, clause or provision of this

Resolution shall be held invalid, such invalidity shall not

affect any of the remaining provisions of this Resolution.

Section 10.12. Table of Contents and Headings The

Table of Contents andheadings of the articles andasctjons

hereof are for convenience only and shall neither control nor

affect in any way the meaning or construction of any of the

provisions hereof.

Section 10.13. Effective Date This R•solution shall

take effect immediately upon adoption.

Adopted this 28th day of March, 1990.

LUBECX PUSX.IC SERVICE DISTRICT,

6804P
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EZUIBIT A

Description of the Pro~jectJ

The public service properties to be constructed will.

con ist of a 2.4 million gallon per day water, treatment plant,
two water supply wells, equipment of six water supply wells, a

200 000 gallon water, storage tank, a 200 gallon per minute
boo tsr station, 6,600 feet of water main and other

app rtenancea within the territorial boundaries of the

Dis rict. The properties will be located in Lubeck Nagisesrial
Dis rict of Wood County, West Virginia.
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EXHIBIT B

(PORN OF SERIES A BONDJ

No.R—l *____

UNITED STATES 0? ANERICA

STATE OF WEST VIRGINIA

LUBECI PUBLIC SERVICE DISTRICT
WATER SYSTEN REVENUE BOND, SERIES A

Original
Issuance Interest

Date
—

Rate Bond Date

Registered Owner: WEST VIRGINIA WATER DEVELOPPIENT AUTHORITY

Principal Sum: $__________

LUBECX PUBLIC SERVICE DISTRICT, a public service

district organized and existing under the lava of the Stati of

West Virginia (the District’), for value received, hereby
promises to pay, solely from the special funds provided
therefor, as hereinafter set forth, the Principal Sum specified
above to the Registered Owner named abov, or registered assigns
(the ‘Registered Owner’), in the following principal
installments on

___________

of each of the following years:

year PrincipalInstallinent Year Principal Instal-lment-——-------.--—

(TO BE INSERTED)

The District further hereby promises solely from such

special funds also to pay interest on the outstanding principal
balance of this Series A Bond from the Bond Date specified
above at the Interest Rat. per annum specified above

semiannually, on the first day of
________

and the first day
of

__________

in each year, beginning
-

The principal of this Series A Bond, and the premium
hereon, if any, are payable in any coin or currency which, on

the date of payment thereof, is legal tender for the payment of

public and private debts under the laws of the United States of

America at the office of the West Virginia Nunicipal Bond

commission as paying agent (the •Paying Agent’). Interest will
be paid to the registered owner as of the close of business on

the Record Date for such interest payment, which shall b the



)

f if eenth day (whether or not a business day) of the calendar
mon ~b next preceding such interest payment date. Interest

sha 1 be paid by check or draft mailed to the address of such

Req etered Owner at the address as it appears on the books of

the
______________________________

as Registrar (the EJond

Reg ster’), or by aucb.other method as shall be mutually
agr cable as long as the Authority is the Registered Owner

her of.

This Series A Bond is the duly authorized Series A

son~ (herein referred to as the ‘Series ABond’) issuable under.

the Bond Resolution of the District, and pursuant to which this

Ser: es A Bond is issued, in th. principal amount of $_______
and pursuant to which the Series B Bond in the principal amount

of
_______

is issued, and is issued for the purpose of

ass: sting the District in the permanent financing of costs of

acg; iring, constructing and installing water treatment, storage
and distribution facilities, capitalizing interest during the

corn truction period and for six months thereafter, funding a

debi service reserve account, and paying costs of issuance and

othi r costs incidental th.r.to and to the financing thereof

(the Project), located within the boundaries of Wood County,
Wesi Virginia, all under the authority of and in full

coal liance with the Constitution and statutes of the State of

West Virginia, including particularly Chapter 16, Article 13k

of 1-he Code of Welt Virginia of 1931, as amended (the ‘Act’),
the Resolution duly enacted by the Public Service Board of the

District on the
_____

day of
______________, 19 , as

sup~lemented by a supplemental resolution duly ~actsd by the

Public Service Board of the District on the
_____

day of

___

__________

19 (collectively, the ‘Resolution’), and is

sub~ct to all the terms and conditions of the Resolution. The

ResoLution provides for the issuance of additional bonds.und.ex__~
certiin conditions, which bonds would be entitled to be paid
and ;ecured equally and ratably from and by the funds and

reve~ues and other security provided for the Series A Bond

under the Resolution.

This Series A Bond may be redeemed prior to its stated

date of maturity in whole or in part, but only with the express
writ ~en consent of the Authority, and upon the terms and

condLtions prescribed by, and otherwise in compliance with the

t~oan Agreement between the District and the Authority executed

by t ~. District on _________, 19_, as supplemented and amended.

This Series A Bond is issued contemporaneously with
p

the ater System Revenue Bond Series B of the District (the

Ser es B Bond’), issued in the aggregate principal amount of

$ ,
which Series B Bond is junior and subordinate with

r~ ~r~O liens and sources of security for payment to the

Sen s A Bond.
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This Series A Bond and the interest thereon are

payabl. only from and are secured by a first lien on and pledge
of the Net Revenues derived from th. System, all funds in the

Series A Sinking ?isnd, established under the Resolution, and

ti,. unexpended proceeds of Ui. Series A Bond, and the District
hereby and in the Resolution pledges such Net Revenues and

funds to such payment, and the Net Revenues of the system shall

be set aside as a special fund hereby pledged for such

purpose. Such N•t Revenues shall be sufficient to pay the

principal of, premium, if any, and interest on all bonds issued

pursuant to the Resolution and which shall be set aside ama

special fund hereby pledged for such purpose. This Series A

Bond doe. not constitut. a corporate indebtedness of the

District within the meaning of any statutory or constitutional

limitation, nor shall the District be obligated to pay the same

or the interest hereon except from the special fund provided
from the Net Revenue. of the System, all moneys in the Series A

Dond Reserve Account and unexpanded Series A Bond proceeds.
under the Resolution, the District has covenanted and agreed to

fix, establish and maintain just and equitable rates and

charges for the use of the System and the services rendered

thereby, which shall be sufficient, together with other

revenues of the System, to provide for the reasonable expenses
of operation, repair and maintenance of the System, and to

leave a balance each year equal to at least one hundred fifteen

percent (115%) of the amount required to pay the maximum amount

due in any year of principal of and interest on the Series A

Bond, th. Series B Bond, and all other obligations secured by
or payable from such revenues prior to or on a parity with the

Series A Bond or the Series B Bond, provided however, that as

long as there exists in the Series A Bond Reserve Account an

amount at least equal to the maximum amount of principal and

interest which will become due on theSeries A Bond-in-the--then---

current or any succeeding year, and in the respective reserve

accounts established for the Series B Bond and any other

obligations outstanding prior to or on a parity.with the Series

A Bond or the Series B Bond, an amount at least equal to the

respective requirement therefor, such percentage may be reduced

to one hundred ten percent (110%). The District baa entered

into certain further covenants with the Registered Owner of

this Series A Bond, for the terms of which reference is made to

the Resolution. Remedies provided the Registered Owner of this

Series A BOiid are exclusively as provided in the Resolution, to

which reference is hen, made for a detailed description
thereof. Subject to the registration requirements set forth

herein, this Bond is transferrable, as provided in the

Resolution, only upon the books of
__________________________

_______________________________,
as registrar (the

Registrar) by the Registered Owner, or by its attorney duly
authorized in writing, upon the surrender of this Series A Bond

together with a written instrument of transter satisfactory to

the Registrar duly executed by the Registered Owner or its

attorney duly authorized in writing.

8—3
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All moneys received from the sale of the Series A Bond

shal be applied solely to pay Coats of the Project, as provided
in t e Resolution, and there shall be, and hereby is, created

and ranted a lien upon such mon.ys, until so applied, in favor

of t e Registered Owner of the Series A Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all

acts conditions and things required to exist, to happen and to

be p rformed precedent to and in the issuanc. of this Series A

Bond l~ave existed, have happened and have been performed in due

time form and manner as required by law, and that the amount

of t is Series A Band, together with all other obligations of

the istrict, does not exceed any limit prescribed by the

Cons itution or statutes of the Stat. of West Virginia, and

that a sufficient amount of th. revenues of the System has been

pled ted to and will be set asid, into the special funds by the

Dist ‘ict for the prompt payment of th. principal of, premium,
if a y, and interest on the Series A Bond.

This Series A Bond, und.r the provisions of the.Act,
is, md has all the qualities and incidents of, a negotiable
inst ument under the Uniform Commercial Cod. of the Stat. of

West Virginia, but may be transferred only by transfer of

regi itration hereof with the Registrar.

This Series A Bond shall not be entitled to any
bene ‘it under the Resolution, or become valid or obligatory for

any urpos., until the Certificate of Authentication and

Regi.itratiOfl hereon shall have been manually signed by the

Regi trar.

All provisions of the Resolution and the statutes

wide’ which this Series A Bond is issued shall be deemed to be

a part of the contract evidenced by this Series A Bond to the

same extent as if written fully herein.

IN WITNESS WHEREOF, in the manner provided in the

Resolution, The District has caused this Series A Bond to be

signed by _________________,
the Chairmen of its Public

Service Board, and the seal of the District to be impressed
heren and attested by the Secretary, and has caused this

Series A Bond to be dated as of the Bond Date shown above.

(SEa ~3

Chairman Public Service Board

ATTL 5?:

Secr ~tary
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CERTIflCAT~ OF AUTB!NTICATION
AND NBGXSTRATIOI

This Bond is one of the Bonds described in the

within—mentioned Resolution and baa been duly registered in the

name sit forth above on the date set forth belay.

As Registrar

Date:__________ By:_____________________________
Its Authorized Officer

ASSIGNMENT

For value received, the undersigned Registered Owner

dotes) hereby sell, assign and transfer unto
__________________

(name, address and social security number or other identifying
number of assignee) the within Bond and hereby irrevocably
constitute(s) and appoint(s)

_____________________________

to

transfer the Bond on the books kept for registration of the

within aond with full power of substitution in the premises.

Date:___________
___________________________________

Registered Owner

signature Guaranteed:
______________________________

Notice: The Assignor’s signature to this Assignment
must corzeepond.with the name as it appear. upon the face of

this Bond in every particular, without alteration or any change
whatsoever.
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EXHIBIT C

(FORPI OP SERIES B BOIIDJ

No.1—i $______

UNITED STATES OP AMERICA

STATE OP WEST VIRGINIA

LUBECK PUBLIC SERVICE DISTRICT

WATER SYSTEM REVENUE BOND, SERIES B

o iginal
I suanes Interest

—

ate Rate Bond Date

____

____________

0.00%
____________

Regi tered Owner: WEST VIRGINIA WATER DEVELOPMENT AUTHORITY

Prin ipal SWR: *__________

LUBECK PUBLIC SERVICE DISTRICT, a public service

dist ict organized and existing under the laws of the State of

West Virginia (the ‘District’), for valVe received, hereby
prom see to pay, solely from the special funds provided
ther for, as hereinafter set forth, the Principal Sum speciflad
above without interest to ths.Pegistered Owner named above or

regi ter•d assigns (the R.giater.d Owner’), in the following
prin ~ipal installments on

_________

of each of the following
year

Year Principal Maturing Year Pr~incipal ‘Matutin

(TO BE INSERTED)

The principal of this Series H Bond, and the premium
herf on, if any, are payable in any coin or currency which, on

the date of payment thereof, is legal tender for the payment of

pub~ ic and private debts under the laws of the United States of
Ame~ ica at th. office of the West Virginia Municipal Bond

Comi ission as paying agent (the ‘Paying Agent’).

This Series B Bond is the duly authorized Series B

8on~ (herein referred to as the ‘Series B Bond’) issuable under

the Resolution of the District, and pursuant to which this
Ser~ee B Bond is issued, in the principal amount of $______
and pursuant to which the Series A Bond in the principal amount

of
-

(the ‘Series A Bond’) is issued, and is issued for

c-i



the purpose of assisting the District in the permanent
financing of coats of acquiring, constructing and installing
water treatment, storage and distribution facilities, funding a

debt service reserve account, and paying colts of issuance and

other costs incidental thereto and to the financing thereof

(the Project), located within the boundaries of Wood County,
West Virginia. This Series B Bond Is issued under the

authority of and in full complianc, with the Constitution and

statutes of the Stats of West Virginia, Including particularly
Chapter 16, Article 13A of the Code of West Virginia of 1931,
as amended (the Act’), the Resolution duly enacted by the

Public S.rvice Board of the District on the
_____

day
of _________________,

19 , as supplemented by supplemental
resolution duly enactedB)’ the Public S.rvice Board of the

District of the
____

day of
______________,

19 (collectively,
the Resolution), and is subject to all the trma and

conditions of the Resolution. The Resolution provides for the

issuance of additional bonds under certain conditions, which

bonds would be entitled to be paid and secured equally and

ratably from and by the funds and revenues and other security
provided for the Series B Bond under the Resolution.

This Series B Bond may be redeemed prior to Its stated

date of maturity in whole or In part, but only with the express

written consent of the Authority, and upon the terms and

conditions prescribed by, and otherwise in compliance with the

Supplemental Loan Agreement between the District and the

Authority executed by the District on _________,
19 , as

supplemented and amended.

This Series B Bond is payable only from and is secured

by a second lien on and pledge of the Net Revenues derived from

the System after there baa first been paid from such Net

Revenues all payments then due and owing on account of the

Series A Bond herein described, moneys in the Series B Bond

Reserve Account created under this Resolution, and the

unexpended proceeds of the Series B Bond. Such Net Revenues

shall b. sufficient to pay the principal of, premium, if any,
and interest, if any, on all bonds issued pursuant to the

Resolution and which shall b. set aside as a special fund

hereby pledged for such purpose. This Series B Bond does not

constitute a corporate indebtedness of the District within the

meaning of any statutory or constitutional limitation, nor

shall the District be obligated to pay th. same except from the

special fund provided from the Net Revenues of the System, all

moneys in the Series B Bond Reserve Account and unexpended
Series B Bond proceeds. Under the Resolution, the District has

covenanted and agreed to fix, establish and maintain just and

equitable rates and charges for the use of the System and the

services rendered thereby, which shall be sufficient, together
with other revenues of the System, to provide for the

reasonable expenses of operation, repair and maintenance of the

System, and to leave a balance each year equal to at least one

C-2



hund~ ed fifteen percent (115%) of the amount required to pay

the 1 aximum amount due in any year of principal of and

jnte eat, if any, on the Series B Bond, the Series A Bond, and

all ther obligations secured by or payable from such revenues

pro to or on a parity with the Series A Bond or the Series B

Bond provided however, that as long as there exists in the

sen a B Bond Reserve Account an amount at least equal to the

maxi urn amount of principal which will becom. due on the Series

B Ho Ld in the then ctirrnent or any succeeding year, and in the

reap ctive reserve accounts established for the Series A Bond

and fl~ other obligations outstanding prior to or on a parity
with the Series A Bond or the Series B Bond, an amount at least

equa to the respective requirements therefor, such percentage

may e reduced to one hundred ten percent (110%). The District

has ntered into certain further covenants with the Registered

Owne rs of the Series B Bond, for the terms of which reference

is ii ide to the Resolution. Remedies provided to the Registered

Owners of the Series B Bond are exclusively as provided in the

ResoLution, to which reference is here made for a detailed

description thereof. Subject to th. registration requirements

set Eorth herein, this Series B Bond is transferrable, as

provided in the Resolution, only upon the books of
_____________

__________________________________________,
as registrar

T~e~Pegi8ttar) b~ the Registered Owner, or by its attorney

dul’ authorized in writing, upon the surrender of the Series B

Bond together with a written instrument of transfer

satisfactory to the Registrar duly executed by the Registered

Ownir or its attorney duly authorized in writing.
I

All moneys received from the sale of the Series B

son~, after reimbursement and repayment of all amounts advanced

for preliminary expenses as provided by law, shall be applied

soil ly to pay the Costs of the Project described in the

Resi lution, and there shall be, and hereby is, created and-~~

grai ted a lien upon such moneys, until so applied, in favor of

the Registered Owners of the Series B Bond, which lien ii

subi rdinate to the lien in favor of the Registered Owner of the

Ser~ es A Bond.

THIS SERIES B BOND IS JUNIOR AND SUBORDINATE WITH

• RBS~ BC? TO LIENS, PLEDGES AND SOURCES OF AND SECURITY FOR

PAYI EN? TO TUE OUTSTANDING SERIES A BOND ISSUED CONCURRENTLY

HERI WITH IN THE AGGREGATE PRINCIPAL AI4OUNT OF $_______
DESI RIBED IN THE RESOLUTION.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all

act~ ,
conditions and things required to exist, to happen and to

be erformed precedent to.and in the issuance of this Series B

Don )pave existed, have happened and have been performed in due

tim , form and manner as required by law, and that the amount

of his Series B Bond, together with all other obligations of

the District, does not exceed any limit prescribed by the

C-3



Constitution or statutes of the State of West Virginia, and
that a sufficient amount of the revenues of the System has been

pledged tO and viii be set asid, into the special funds by the
District for the prompt payment of th. principal of and

premium, if any, on this Series B Bond.

This Series B Bond, under the provisions of the Act,
i, and has all the qualities and incidents of, a negotiable
i~struaent under the Uniform Commercial Code of the State of

West Virginia, but may be transferred only by transfer of

registration hereof with the Registrar.

This Series B Bond shall not be entitled to any
benefit under the Resolution, or become valid or obligatory for

any purpose, until the Certificate of Authentication and

Registration hereon shall have been manually signed by the

Registrar.

All provisions of the Resolution and the statutes

under which this Series B Bond is issued shall be deemed to be

a part of the contract evidenced by this Series B Bond to the

same extent as if written fully herein.

IN WITNESS WHEREOF, in the manner provided in the

Resolution, The District has caused this Series B Bond to be

signed by ___________,
the Chairman of its Public Service

Board, and the seal of the District to be impressed hereon and

attested by the Secretary, and has caused this Series B Bønd to

b. dated as of the Bond Date shown above.

SEAL I

Chairman Public Service Boaid

ATTEST:

Secretary
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CERTIFICATE OF AUTEENTICATION

AND REGISTRATION

This Bond is one of the Bonds described in the

wit ~jn..,nentioned Resolution and has been duly registered in the

name set forth above on the date set forth below.

As Registrar

Date:___________ By:______________________________
Its Autboriz.d Officer

ASSIGNMENT

For value received, the undersigned Registered Owner

do( !s) hereby sell, assign and transfer unto
__________________

T~iie, address and social security number or other identitying
nu~ ‘er of assignee) the within Bond and hereby irrevocably
con ~titute(s) and appoint(s)

_________________________

to

tra~sfer the Bond on the books kept for registration of the
wit un Bond with full power of substitution in the premises.

Registered Owner

Signature Guaranteed:
________________________________

Notice: The Assignor’s signature to this Assignment
: correspond with the nam. as it appears upon the face of
p Bond. in every particular, without alteration or any change
:soever.

a

thi

wha

C-s



EXHilI? ~

LOAN AGREEMENT

See Transcript Itew I 9.
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EXHIBIT E

SUPPLEflENTAL LOAN AGREEMENT

See Transcript Item # 10.
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LUBECE PUBLIC SERVICE DISTRICT

WATER SYSTEM REVENUE BONDS

SERIES A AND SERIES B

FIRST SUPPLEMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO

PRINCIPAL AMOUNT, DATE, MATURITY, INTEREST

RATE, PRINCIPAL PREPAYMENT SCHEDULE, SALE PRICE

AND OTHER TERMS OP THE WATER SYSTEM REVENUE

BONDS SERIES A AND SERIES B OP LUBECK PUBLIC

SERVICE DISTRICT; AUTHORIZING AND APPROVING THE

SALE AND DELIVERY OP THE BONDS TO WEST VIRGINIA

WATER DEVELOPMENT AUTHORITY: DESIGNATING A

REGISTRAR, PAYING AGENT AND DEPOSITORY BANK:
APPROVING AND ADOPTING THE RATES AND CHARGES AS
ESTABLISHED BY THE WEST VIRGINIA PUBLIC SERVICE

COMMISSION IN THE ORDER GRANTING THE DISTRICT A

CERTIFICATE OP CONVENIENCE AND NECESSITY: AND

MAKING OTHER PROVISIONS AS TO THE SERIES A AND

SERIES B BONDS.

WHEREAS, the public service board (the Board) of Lubeck

Public S.rvice District (the District),. has duly and officially
adopted a bond resolution, effective March 28, 1990 (the

Resolution), entitled:

A RESOLUTION AUTHORIZING THE CONSTRUCTION AND

p
ACQUISITION OP a WATER TREATMENT PLAN? AND AN

EXTENSION TO TEE EXISTING WATERWORKS SYSTEM IN

THE LUBECX PUBLIC SERVICE DISTRICT, WOOD

COUNTY, WEST VIRGINIA, AND THE FINANCING OF THE

COST, NOT OTHERWISE PROVIDED, THEREOF, THROUGH

THE ISSUANCE BY THE LUBECX PUBLIC SERVICE

DISTRICT OF NOT MORE THAN $3,285,500 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER SYSTEM

REVENUE BONDS, SERIES A AND SERIES B; PROVIDING

FOR THE RIGHTS AND REMEDIES OP AND SECURITY FOR

TIlE HOLDERS OP SUCH WATER SYSTEM REVENUE BONDS;
AUTHORIZING THE SALE OP SUCH WATER SYSTEM

REVENUE BONDS TO THE WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY BY SUPPLEMENTAL

RESOLUTION; APPROVING AND RATIFYING A LOAN

AGREEMENT AND SUPPLEMENTAL LOAN AGREEMENT

RELATING TO SUCH BONDS; AND ADOPTING OTHER

PROVISIONS RELATING THERETO.



WHEREAS, the Resolution provides for the issuanc, of the

Wat r System Revenue Bonds Series A and Series B of the District

(th Bonds), in a principal amount not toexceed $3,285,500 and

has authorized the execution and delivery of a Loan Agreement and

a S pplemental Loan Agreement relating to the Bonds each executed

by he District on February 7, 1990, by and between the District

and West Virginia Water Development Authority (the ‘Authority1),
all in accordance with Chapter 16, Article 13k of the Code of West

Vir inia of 1931, as amended (the ‘Act’), and in the Resolution it

is rovided that the exact principa2 amount, maturity date,
mt rest rate, interest and principal prepayment schedule, sale

pd e and other terms of the Bonds may be established by a

sup lemental resolution pertaining to the Bonds; and that other

mat era relating to the Bonds and to the Projsct be herein

pro ided for:

WHEREAS, the Bonds are proposed to be purchased by the

Authority pursuant to the Loan Agreement and the Supplemental Loan

Agreement: and

WHEREAS, the Board deems it essential and desirable that

this supplemental resolution (the ‘Supplemental Resolution’) be

ado ted, that the exact principal amount, the price, the maturity
date, the redemption provision, the interest rate and the interest

and rincipal payment dates of the Bonds be fixed hereby in the

mann r stated herein, and that other matters relating to the Bonds

and othe Project be herein provided for;

NOW, THEREFORE, FE IT RESOLVED PT THE BOARD OF LUBECX

PUBL C SERVICE DISTRICT:

Section 1 Pursuant to the Resolution and the Act, this

Supp emental Resolution is adopted and there are hereby author.ized.--.----..

and rdered to be issued:

a. The Series A Bond designated R—l shall be issued in

the orm of a single bond in typewritten form fully registered to

the eat Virginia Water Development Authority, in the denomination

of $ ,139,013.00, with interest thereon at the rate of 7.85% per

annu payable semi-annually on October 1 and April 1, first

inte eat payable on October 1, 1990, representing the aggregate
prin ipal amount of the Series A Bond issue and shall mature in

prin ipa]. installments on October 1 of each year as follows:

Year Installment Interest Rate

1991 $ 13,648.00 7.85%

1992 14,720.00 7.85%
1993 15,876.00 7.85%
1994 17,122.00 7.85%

1995 18,466.00 7.85%

1996 19,915.00
.

7.85%
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1
~ i.e5~~~— ,

2008~
r 7•Ø5~~

2OO~72 I

7.85%~

2008k ~ 49,321.00, 795%~~ -~

2009 33,lgl.00 7.9S%~
2010! 57~62.0O~ ~ 7.851

k 20~U~ 6l~872.00 ~7.854~r
2012\1 66,729.00

~ 20r3y 71,96ZOO~ 7.85%

2Ol4~ ,
flç6l*.0&~

I

‘~ 2O15~ ~ ~ 1.*5%

2016 ~ 9O’,Z8O~.OG ~ , 7.8$%f ~

‘1 2017N ‘ 9,36~.0~ ~ 7.851

2O1a~ l05~13.QO~’, ~ 7.85%~

20t9~ ~ l13~,254.O0~ l.8~*t ~

2020 122,144~OO r~ 7.85%~

2O#~14 ~
I 7.R5~1

2022 ~, ~42~O74~,OO~ ,

2023~~ 153~227~0O~
2024 ~ 165~25~~0O~ 7.85% ~

202S~L ~ ~ l78,128~0O~ 7.85~t,

2026~ l92~218~0O~~ 7.85tY

___

~_
2022~-—-~- -

zoV,3OLiL~_
2028 2Z3,58b~00~ “ 7.85%

1 2029 ~ 241,132~00~ ~ 7.85%

~

b~ ~P’e Series B. Bond designated B—li shall be’ issued in

the fots of single Bond in typewritten ferr, fully registered to

the west Virginia Water D.v.lcprent AuthofitT,..ifl th$ denomination

of $146,487.00, vithoutinters$t,~ r~prsuentin~~ the aggr.g*te

• principal amount of the Series B Bond issue and shall mature in

principal Jnatallwint$ on OctObsr 1,~ o~ each year, after date as

fo11~OWs:

Year

•

•••
1992’~ .~ .~ ..

;• •.~
.

•

. 3,7.56..08’~
.

.

19931 3,736.08

1994 3,756.08w
1995 3,756.08

1996 3,756.08~

1992 ~3~756.08

1998 3,756.0&
r

I
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Year Installment
1999 3,756.08
2000 3,756.08
2001 3,756.08
2002 3,756.08
2003 3,756.08
2004 3,756.08
2005 3,756.08
2006 3,756.08
2007 3,756.08
2008 3,756.08
2009 3,756.08
2010

.

3,756.08
201] 3,756.08
2012 3,756.08
2013 3,756.08
2014 3,756.08
2015 3,756.08
2016 3,756.08
2017 3,756.08
2018 3,756.08
2019 .3,756.08
2020 3,756.08
2021 3,756.08
2022 3,756.08
2023 3,756.08
2024 3,756.08
2025 3,756.08
2026 3,756.08
2027 3,756.08
2028 3,756.08
2029 3,756.08

c. The Bonds shall be subject to redemption prior to

mat rity to the extent, under the conditions and subject to the

liii tations set forth in the Loan Agreement and Supplemental Loan

Agr erent.

Section 2 The District hereby approves the sale of the

Ser es A Pond and the Series B Bond to the Authority at the par
val a thereof.

Section 3 The District does hereby appoint and

des gnate One Valley Bank, National Association, Charleston, west

Vir mis, as Registrar for the Bonds, and does approv, and accept
the Registrar’s Agreement to be dated the date of delivery of the

aon a, by and between the District and the Registrar in

sub tantially the form attached hereto, and the execution and

del very by the Chairman of the Registrar’s Agreement, and the

per ormance of the obligations contained therein, on behalf of the

Dis rict are hereby authorized, approved and directed.
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section 4 The District does hereby appoint and

designate the West Virginia Municipal Bond Commission, Charleston,
West Virginia, as Paying Agent for the Bonds.

sect ion 5 The District does hereby appoint and

designate On. Valley Bank, National Association, a national

banking association, Charleston, West Virginia, as Depository Bank

under the Resolution.

Section 6 The District does hereby approve and adopt
the rates and charges a. established by the West Virginia Public

Service Commission in the Order granting the District a

Certificate of Convenience and Necessity in Case No. 89—160—PWD-CN.

Section 7 series A Bond proceeds in the amount of.

$492,289 shall be deposited in the Bonds Capitalized Intereet Fund

within the Series A Sinking Fund, as capitalized interest.

Section 8 Series A Bond proceeds in the amount of

$260,062 ihall be deposited in the Series A Bond Reserve Account

within the Series A Sinking Fund.

Section 9 Series B Bond proceeds in the amount of

$3,756 shall be deposited in the Series B Bond Reserve Account

within the Series B sinking Fund.

Section 10 The Chairman and Secretary are hereby
authorized and directed to execute and deliver such other

documents and certificates required or desirable in connection

with the Bonds hereby and by the Resolution approved and provided
for, to the end that the Bonds may be delivered on or about April
2, 1990, to the Authority pursuant to the Loan Agreement and the

Supplevrental Loan Agreement.

Section 12 The District hereby determines that it is in

the best interest of the District to invest all moneys in the

funds and accounts established by the Resolution according to the

letter of instructions of the District to be delivered at the

closing (the Letter of Instructions~), and the District hereby
directs the Depository Bank and the Paying Agent to take such

actions as may be necessary to cause such moneys to be invested in

accordance therewith.

Section 13 The District hereby determines to pay, on the

date of delivery of the Bonds and receipt of proceeds thereof, all

~orrowings of the District heretofore incurred for the purpos. of

section 11 The

proceeds of the Bonds is

purpose of the District

safety of the residents

financing of the Project in part with

in the public interest, serves a public
and will promote the health, welfare and

of the District.
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temp rarily financing a portion of the Costs of the Project,
including, but not limited to, any borrowings incurred for the

pur ose of payirg engineering or design costs.

Section 14 Pursuant to Section 148(f)(4)(B)(jv) of the

Cod , as amended, the District hereby covenants and agrees to use

not less than 75% of the net proceeds of the Series A Bond for

con truction expenditures on the Project. The District reasonably
exp eta, as of the date hereof, to spend the net proceeds of the

Ser es A Bond for the governmental purposes of the issue as

fol awe:

(I) not less than 10% within 6 months after the dat. of
issue of the Series A Bond;

(ii) not less than 45% within 12 months after the date of
issue of the Series A Bond;

(iii) not less thaji 75% within 18 months after the date of

issue of the Series A Bond,

(iv) not less than 100* within 24 months after the date

of issue of the Series A Bond, unless the District is

required to retain not more than 5% of the net proceeds of

the Series A Bond as reasonable retainage under its

construction contracts, in which case, said reasonable

retainage shall be expended within 36 months after the

date of issue of the Series A Bond.

As sed in this Section 14 the term ‘net proceeds’ shall include

mv etment proceeds earned before the close of the periods above

set out on the investment of the sale proceeds of the Series A

Bon.

In he event that the net proceeds of the Series A Bond are not

spe t in the minimum percentages set out in this Section 14 within

the times set out herein, the District hereby elects, pursuant to

Sec ion 148(f)(4)(B)(iv)(V) of the Code, to have the rebate

pro islona of Section 148 of the Code applied to the Series A Bond

fro its date of issue.

The District further elects, pursuant to Section 148(f)(4)(B)(iv)(VI)
of he Code, to include within the term ‘net proceeds’, as used in

thi section 14, investment earnings on the Series A Bond Reserve

Acc unt.

—6-



Section 15 This Supplewental Resolution shall be

effective iminedia~ely upon adoption.

Adopted this .28th day of tqerch, 1990.

L.UBECE PUBLIC SERVICE DISTRICT

By:

6820P

p
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LUBECK PUBLIC SERVICE DISTRICT

BOND AND LINE OF CREDIT RESOLUTION

RESOLUTION AUTHORIZING THE ACQUISITION AND
CONSTRUCTION OF CERTAIN EXTENSIONS,
ADDITIONS, Btii i~.RMENTS AND IMPROVEMENTS TO
THE EXISTING WATERWORKS FACILITY OF THE

LUBECK PUBLIC SERVICE DISTRICF AND THE

FINANCING OF THE COST, NOT OTHERWISE

PROVIDED, ThEREOF, THROUGH ThE ISSUAI~tCE BY
THE DISTRICT OF $535,000 IN AGGREGATE PRINCIPAL

AMOUNTOF WATER REVENUE BONDS AND THE SALE
THEREOF TO ThE UNITED STATES DEPARTMENT OF
AGRICUL11JRE AUThORIZING A LINE OF CREDIT NOT
TO EXCEED $600,000; PROVIDING FOR THE RIGHTS

AND REMEDIES OF AND SECURITY FOR THE
REGISTERED OWNERS OF SUCH BONDS; PROVIDING

FOR THE TERMS AND PROVISIONS OF SUCH BONDS

AND ADOPTING OTHER PROVISIONS RELATING

THERETO.

BE IT RESOLVED BY THE PUBLIC SERVICE BOARD OF THE LUBECK

PUB C SERVICE DISTRICT:

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

section 101. Definitions The following tenna shall have the following
meani gs herein unless the context expressly requires otheiwise:

“Act’ means Chapter 16, Article 13A of the Code of West Virginia, 1931, as

amend and in effect on the date of adoption ofthis Resolution.

“Additional Bonds” means additional bonds issued under the provisions and
within the limitations prescribed by Section 6.06.

“Authorizgd Officer” means the Chainnan ofthe Governing Body ofthe Issuer

or any er person duly appointed as such by the Governing Body.



I

“Board” means the public service board of the Issuer and shall include the

membership of the Board as may hereafter be duly constituted as the legal successors to the

present membership or any other authority vested with and authorized to exercise the powers
of the Issuer.

“Bondholders, “Holder of the Bonds,1 “Holder,” “Registered Owner,1
“Owner” or any similar term, whenever used herein with respect to an Outstanding Bond or

Bonds, means the person in whose name such Bond is registered.

“Bond Registrar” means the bank or other entity to be designated as such in the

Supplemental Resolution and its successors and assigns.

“Bonds” means the S535,000 in aggregate principal amount ofWater Revenue
Bonds, Series 1997, and any Additional Bonds hereafter issued within the terms, restrictions

and conditions contained in this Resolution.

“Chairman” means the Chairman of the Governing Body ofthe Issuer.

• “Closing Date” means the date upon which there is an exchange ofthe Bonds
for all or a significant portion ofthe proceeds representing the purchase of the Bonds by the

Government

“Commission” means the West Virginia Municipal Bond Commission or any
other agency of the State that succeeds to the functions of the Commission.

“Consulting Engineer? means Burgess and Niple LTD., Parkersburg, West
Virginia, or any engineer or finn of engineers of reputation for skill and experience with

respect to the design and construction of waterworks systems or facilities that shall at any
time hereafter be retained by the Issuer as Consulting Engineers for the System.

“Construction Trust Fund’ means the Construction Trust Fund established by
Section 6.02.

“Costs’ or ‘Costs ofthe Project” means those costs described in Section l.03F
hereof to be a part of the cost of construction and acquisition of the Project. 4

“Debt Service” means the scheduled amount of interest and amortization of

principal payable on the Bonds during the period of computation, excluding amounts

scheduled dining such period which relate to principal which has been ~d1ed before the

beginning of such period.

‘Depository Bank” means a bank or national banking association located in the

State, eligible wider the laws ofthe State to receive deposits ofstate and municipal funds and

insured by the FDIC, which Depository Bank ShaH be named in the Supplemental
Resolution.
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“Depreciation Account” Ineaims the Renewal and Replacement Fund established

by S on 4.03 C ofthe Prior Resolutions and continued by Section 5.01(5).

“Event of Default” means any event or occurrence specified in Section 8.01.

“FDIC” means the Federal Deposit Insurance Corporation and any successor

to th functions thereof.

“Thcal Year” means each IZinonth penod beginning on July 1 and ending on
thes cceedingiune30.

“Governing Body” or “BOaId” means the public service board ofthe Issuer, as

is no or may hereafter be constituted.

“Govcnunent” means the United States Department of Agriculture, Rural

UtIIF Service which is expected to be the original purchaser ofthe Bonds.

“Government Obligations” means direct obligations of, or oblig*tions the

time payment ofthe principal ofand intcre~L on which is guaranteed by, the United States

of cries, including (i) such obligations which have been stripped from their unmatured

coupons, interest coupons stnpped from such obligations and rcccipts or certificates

cvi ing payments from such obligations, (ii) evidences ofownership of a proportionate
•

in specified direct obligations of; or specified obligations which are unconditionally
and ly guaranteed by, the United States ofAmerica, which obligations are held by a bank

or company oipnized and existing under the laws ofthe United States of America or

any s ate thereof in the capacity of custodian and (iii) oblig*tions, the sole source of the

paym at of the principal of and interest on which arc obligations of the nature of those

descri in clause (1), which arc irrevocably pledged for such purposes.

“Grants” means collectively the SCBG Grant and the RUS Grant

“Gross Revenues” means the aggregate gross operating and non-operating
reven es of the System, as hereafter defined, determined in accordance with generally
accep accounting principles, after deduction of prompt payment discounts, if any, and

ble provision for uncolkctible accounts; provided, that “Gross Revenues” does not

mci any gains from the sale or other disposition of, or from any increase in the value of

capi assets (jucluding Qualified Investments purchased pursuant to Section 9.01) or any

Tap F

“Independent Ceilifled Public Accountants” means any certified public
a tent or finn ofcciliZed public accountants that shall at any time hereafter be retained

by the Is~r to prepale an independent annual or special audit ofthe accounts of the System
or for other puipose except keeping the accounts ofthe System in the normal operation
of its usiness and affairs.

.3-
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“Issuer” or “District” means the Lubcck Public Service District, a public
corporation and political subdivision of the State.

“Letter ofConditions” means the letter ofconditions of the Government dated
March 28, 1996, and any supplements or amendments thereto.

“Line of Credit” means the irrevocable line of credit in an amount not to

exceed $600,000 authorizzd by Section 4.01 hereof the tams and amount ofwhich may be

approved by a resolution supplemental hereto.

“Line ofCredit Agreemait” means the agreement, if any, establishing the Line

ofCredit, said agreement to be approved by a resolution supplemental hereto.

“Net Revenue? means Gross Revenues less Operating Expenses.

“Noteholder,” “Registered Owner of the Notes” or “Owner of the Notes” or

any similar term means the person, whenever used herein with respect to an outstanding Note
or Notes, as hereinafter defined, in whose name such Note is registered.

“Notes” or “Credit Line Note” means the not more than $600,000 in aggregate
principal amount ofinterim consmiction financing, consisting ofgrant anticipation notes or

a Line ofCredit evidenced by notes, or any combination of the foregoing, as authorized by
Article IV hereof and, unless the context dearly indicates otherwise, the tam “Notes”

includes any rcflmding grant anticipation notes of the Issuer.

“Notes Registrar” means the Registrar for the Notes which shall be designated
by a resolution supplemental hereto.

“Operating Expenses” means the reasonable, proper and necessary costs of

repair, maintenance and operation ofthe System and includes, without limiting the generality
ofthe foregoing, administrative, engineering, legal, auditing and insurance expenses, fiscal

agents, depository banks, registrars, paying agents and trustees other than those capitalized
as part of the Costs, payments to pension or retirement funds, taxes and such other

reasonable operating costs and expenses as should nonnally and regularly be included under
4

generally accepted accounting principles; provided, that “Operating Expenses” does not

include payments on account of the principal ofor redemption pieruium, ofany, or interest

on the Bonds, charges for depreciation, losses from the sale or other disposition of~ or from

and decrease in the value of capital assets, amortization of debt discount or such

miscellaneous deductions as are applicable to prior accounting periods.

“Out5tanding,” when used with reference to Bonds and as of any particular
date, describes all Bonds theretofore and thereupon being authenticated and delivered exce~
(i) any Bond canceled by the Bond Registrar at or prior to said date; (ii) any Bond for the

payment of which moneys, equal to its principal amount and redemption premium, if

applicable, with interest to the date ofmaturity or redemption shall be in trust hereunder and
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set de for such payment (whether upon or prior to maturity); (iii) any Bond deemed to

have been paid as provided in Section 10.06 hereof; and (iv) for purposes of consents or

oth action by a specified percentage of Bondholders, any Bonds registered to the Issuer.

“Paying Agents’ means the bank or banks or other entity designated as such for

the in the Supplemental Resolution or such entity or authority as may be designated
by Issuer.

“Prior Bonds” means collectively, the Series 1990 A Bonds and the Series 1990

B Bo both purchased by the West Virginia Water Development Authority.

“Prior Resolutions” means the resolution adopted by the Public Service Board

of th Issuer on March28, 1990.

“Project” means the extension ofwater service to the Hopewell, Hope Hill and

Miss un Run areas of the District and the necessazy iela*ed appurtenances.

“PSC” means the Public Service Commi~ion.of West Virginia and any
su r to the functions thereof.

“PSC Order” means the recommended decision of the PSC in Case No. 96-

0645 PSWD-CN, which was entered by the Administrative Law Judge of the PSC on

Feb 21, 1997 and became the final order on March 4, 1997, granting the Issuer a

Certi icate of Convenience and Necessity to construct the Project and approving the

finan log thereof.

“Qualified Investment? means and includes any ofthe followinç

(a) Government Obligations;

(b) Goveniunent Obligations which have been stripped of
their uninatured interest coupons, interest coupons snipped from

Government Obligations, and receipts or certificates evidencing
payments from Government Obligations or interest coupons snipped
from Government Obligations;

(c). Bonds, debentures, notes or other evidences of
indebtedness issued by any of the following agencies: Banks for

Cooperatives; Federal Intennediate Credit Banks; Federal Home Loint
Bank System; Export-Import Bank of the United States; Federal Land
Banks Government National Mortgage Association; Tennessee Valley
Authority; or Washington Metropolitan Area Transit Authoiity

(d) Any bond, debenturej notej participation certificate or
other similar obligations issued by the Federal National Mortgage
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Association to the extent such obligation is guaranteed by the
(3ovenuncnt National Mortgage Association or issued by any other
federal agency and backed by the full faith and credit of the United
States ofAmerica;

(e) Time accounts (including accounts evidenced by lime
certificates of deposit, time deposits or other similar b*nking
an~ngements) which, to the extent not insured by the FDIC or Federal a

Savings and Loan Insurance Corporation, shall be secured by a pledge
of Government Obligations, provided, that said Govenunent

Obligations pledged either must mature as nearly as practicable
coincident with the maturity of any said time account or must be

replaced or increased so that the market value thaeof is always at least

equal to the principal amount of said time account;

(1) Money market funds or similar funds whose only assets

are investments of the type described in paragraphs (a) through (e)
above;

I

(g) Repurchase agreements, fully secured by investments of
the types described in paragraphs (a) through (c) above, with banks or

national banking associations which are members of FDIC or with

government bond dealers recognized as primaiy dealers by the Federal
Reserve Bank ofNew York, provided1 that said investments securing
any said repurchase agreement either must mature as nearly as

practicable coincident with the maturity ofsaid repurchase agreement
or must be replaced or increased so that the market value thereof is

always at least equal to the principal amount of said repurchase
agreement, and provided further that the holder of such repurchase
agreement shall have a piior perfected security interest in the collateral

thcrefor~ must have (or its agent must have) possession of such

collateral; and such collateral must be flee of all claims by third parties;

(h) The West Virginia “consolidated fund” managed by the

West Virginia State Board of Investments pursuant to Chapter 12,
Article 6 of the Code ofWest Virginia Code, 1931, as amended;

(I) Obligations of states or political subdivisions or agencies
thereof; the interest on which is exempt from federal income taxation,
and which are rated at least “A” by Moody’s Investors Service~ Inc. or

Standard & Poo?s Corporation; and

(j) Advanced - Refimded Municipal Bonds.

I
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“Reserve Account” means the Reserve Account established by Section

5.0 l(4X4).
“Reserve Requirement” means, for the Bonds, an amount equal to the greater

of (a) $31,020 or (b) the maximum amount ofprincipal and interest which will mature and

becon~e due on the Bonds in any succeeding Fiscal Year.

“Resolution’ means this resolution, as from time to time amended or

supplc~ncnted.
“Revenue Fund means the Revenue Fund established or continued by Section

5.0

“RUS Grant” means the Rural Utilities Service Grant in the amount of

S525,(~00.
“SCBG Grant” means the Sinai! Cities Block Grant in the amount of $750,000.

“Secretaiy” means the Secretaiy of the Governing Body of the Issuer.

“Senes 1990A Bonds” means the Issuer’s $3,139,013 Water System Revenue

Bond4 Series A, issued on April 2, 1990.

“Series 1990 B Bonds” means the Issuer’s $146,457 Water System Revenue

Bonds~, Series B, issued on April 2, 1990.

“Sinking Fund” means the Sinking Fund established by Section 5.Ol(AX2).

“State” means the State ofWest Virginia.

“Supplemental Resolution” means any resolution of the Issuer supplementing
or am~nding this Resolution and, when preceded by the snide “the,” refers specifically to

the si~pp1cmcntal resolution authorizing the sale of the Bonds; provided, that any matter

intend~d by this Resolution to be included in the Supplemental Resolution with respect to

the &fnds and not so included may be included in another Supplemental Resolution.

“System” means the public service propernes to be used for or in connection

with the diversion, devdopment~ pumping, impounding, treatment, storage~ disthbution or

fumis~ing ofwater to or for industrial, public~ private or other uses, owned by the Issuer, and

any in~provements or exteunons thereto hereafter constnicted or acquired from any sources

whats~ever, and includes the Project

“Tap Fees” means the fees paid by prospective customers of the System in

order a connect thereto.
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Additional terms and phrases are defined in this Resolution as they are used

Accounting teims not specifically defined herein shall be given meaning in accordance with

generally accepted accounting piinciples. S

Words iinpoiting singular nwnber shall include the plural number in each case

and vice versa; words importing persons shall include finns and corporations; and words

importing the masculine, feminine or neutral gender shall include any other gender.
I

The terms “herein,” Thereunder,” “hereby,” “hereto,” “hereof” and any similar

tenns refer to this Resolution; and the term “hereafter” means after the date of adoption of
this Resolution.

Articles, sections and subsections mentioned by number only are the respective
articles, sections and subsections of this Resolution so numbered.

Section 1.02. Authority j~ this Resolution This Resolution is adopted
pursuant to the provisions of the Act and other applicable provisions of law.

Section L03. Findings. It is hereby found, dcknnincd and declared as

follows:

A. The Issuer now owns and operates a public waterworks system,

furnishing water scivice to residences, premises and businesses residing or located within

and without the area ofthe Issuer. There are, however, residents of the Issuer who are not

cwTently served by the water system.

B. It is deemed necessary and desirable for the health, welfare and safety
of the inhabitants of the Issuer that there be acquired and constructed certain extensions,
additions and improvements to the existing System, the acquisition and construction to be

permanently financed, in part, by the issuance of the Bonds to the Govenunent all in

accordance with the plans and specifications prepared by the Consulting Engineers. The

acquisition and constnicflon ofthe System was financed, in part, with the proceeds from the

Prior Bonds, authorized pursuant to the Prior Resolutions.

C. The Prior Bonds ofthe Issuer are currently outstanding in the principal
amount of $3,163,217. The Issuer derives revenues from the System and, except for the

pledge thereof to secure and pay for the Prior Bonds, said revenues are not pledged or

encumbered in any manner. The Series 1990 A Bonds are secured by a first lien on the Net

Revenues ofthe Systent The Series 1990 B Bonds aie secured by a second lien on the Net

Revenues subordinate to the lien of the Series 1990 A Bonds.

D. The estimated maximum cost of the construction of the Project is

$1,810,000. The Project will be financed with the proceeds of the sale of the Bonds

anticipated to be in the amount of S535,000. and from the SCBG Grant in the amount of

$750,000 and from the RUS Grant in the amount of $525,000. 4
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E. The estimated revenues to be derived in each year after completion of

she ject from the operation of the System will be sufficient to pay all the costs of the

op on and maintenance of the System, the principal of and interest on the Prior BOnds

and t e Bonds authonzed to be issued pursuant to this Resolution and all sinking fluids,
and other payments provided for in this Resolution and the Pzior Resolutions. The

Issu has met the panty test set forth in the Prior Resolution. Prior to the issuance ofthe

Bon theissuer will obtain the consent of the Prior Bonds owners to the issuance ofthe

Bo on a parity with the lien ofthe Series 1990 A Bonds. Upon the issuance ofthe Bonds,
she Is uer will grant the Government a first parity lien on the Net Revenues of the System.

F. It is deemed necessaly for the Issuer to issue its Bonds, in part to

sly finance the costs ofacquisition and construction of the Project Said costs shall

be d ed to include the cost of all propeity rights, easements, and franchises deemed

n theràfor~ the cost ofthe construction ofsaid extensions, additions, bettennents and

imp vements to the System and any other expenses neccasasy, incidental, desirable or

a to the acquisition and construction of the Project and such replacements as are

n therefor the cost of interim financing for such Project; interest on the Bonds, prior
to, d ring and for six months after the estimated date of completion of construction of the

Proj , engineering and legal expenses; expenses for estimates of costs and revenues;

cx for plans, specifications and surveys; expenses for the service ofregistrars, paying
agen depositories or other agents in connection with the issuance of the Bonds, and such

other penses as may be necessasy or desirable to said acquisition and construction of the

proje t and placing the same in operation and the financing authorized by this Resolution.

G. The period cfusefiihiess of the System after completion of the Project
is not less than 40years.

H. It is in the best interests of the Issuer that its Bonds be sold to the

Go exit pursuant to the terms and provisions of the Letter of Conditions.

1. The Issuer has èomplied with all requirements of West Virginia Jaw
relati g to authorization of the construction, acquisition and operation of the Project and

of the Bonds, or will have so complied prior to issuance of any thereof; including,
amon other things, the obtaining of the PSC Order, the time for rehearing and appeal of

whic has expired or has been waived, and the written approval of the West Virginia
lnf clure and Jobs Development Council.

Section 104. Resolution Constitutes ~n1ja~l. In consideration of the

ofthe Bonds by those who shall be the Registered Owners ofthe same from time

to t this Resolution shall be deemed to be and shall constitute a contract between the
Issu and such Bondholders, and the covenants and agreements herein set forth to be

pen by the Issuer shall be for the equal benefit, protection and security of the
K Owners ofany and all ofsuch Bonds, all whidi shall be ofequal rank and without

pref pnonty or distinction between any one Bond and any other Bonds by reason of

priori ofissuance or otherwise, except as expressly provided therein and herein.

.9-
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ARTICLE II

AUThORIZATION OF ACQUISITION AND
CONSTRUCTION OF PROJECT

Section 201. Authnni2tion Qf Acquisinon ~ Conctniction Qf Project There is

hereby authoiized the construction and acquisition of the Project in accordance with the

plans and specifications which have been prepared by the Consulting Engineers; provided,
that such plans and specifications, and the construction and acquisition of the Project in

accordance therewith, are subject to the specific authorization by the Board pursuant to a

Supplemental Resolution.

4

The Issuer has received bids or entered into contracts for the acquisition and
construction of the Project.

I

4

I

4

-10-



ARTICLE 111

AUThORIZATION, TERMS, EXECUTION,
REGISTRATION AND SALE OF BONDS

Section 3A1L Authothaiion QfBonds Subject and pursuant to the provisions
her f, the Bonds of the Issuer, to be known as “Lubeck Public Service District Water

Re ue Bonds, Seties 1997” (the “Bonds”) are hereby authorized to be issued in the

a principal amount of S535,000 for the purpose of’ permanently financing a portion
of iii Costs of the Project

Section 3.02. Description of Bonds The Bonds shall be issued as fully
re Bonds with a record ofadvances and payments attached, numbered R-1 upward,
and all be dated the date of delivery thereof. The Bonds shall bear interest from the date

of d livery on the amount outstanding on the interest payment date as evidenced on the

recor of advances and payments, payable monthly, commencing on the first day of the

mon following the month of delivery of the Bond and on the lust day of each month

th fier for the first 24 months after the date thereof and thereafter on the first day ofeach
mon in instalbnents ofprincipal and interest in the aggregate amount of $2,583 except that

the I installment shall be paid at the end of40 years from the date ofthe Bond, at a rate~,
not ceeding four and 87511000 percent (4.875%) per annum and shall be sold for the par
value thereof.

The Bonds shall be subject to prepayment of scheduled monthly installments,
or portion thereof at the option of the Issuer, shall be.payable as provided in the Bond

form hereinafter set forth, and shall have such other terms not inconsistent with this
•Resol tion, as shall be set forth in the Supplemental Resolution and such Bond fonn.~.

Section 3.03. Execution of Bonds The Bonds shall be executed in the name

ofthe Issuer by the manual or facsimile signature of the Chairman, and the seal ofthe Issuer

shall impressed thereon and attested by the manual or facsimile signature ofthe Secretary.
In ca e any one or more of the officers who shall have signed or scaled any of the Bonds

shall to be such officer of the Issuer before the Bonds so signed and sealed have been

actua ly sold and delivered, such Bonds may nevertheless be sold and delivered as herein

prowl ed and may be issued as if the person who signed or sealed such Bonds had not ceased

to hol such office. Any Bonds may be signed and sealed on behalf of the Issuer by such

p as at the actual time ofthe execution ofsuch Bonds shall hold the proper office in the

Issuer although at the date ofsuch Bonds such person may not have held such office or may
not h ye been so authorized.

Section 304. Authentication and Registration No Bond shall be valid or

oWl for any purpose or entitled to any security or benefit under this Resolution unless

and til the Certificate ofAuthentication and Registration on such Bond, substantially in

—Il—



the (ann set forth in Section 3.09, shall have been manually executed by the Bond Regis~.
Any such executed Ceitificate ofAuthentication and Registration upon any such Bond shall
be conclusive evidence that such Bond has been authenticated, registered and delivered under

this Resolution. The Certificate of Authentication and Registration on any Bond shall be
deemed to have been executed by the Bond Registrar if manually signed by an authorized
officer of the Bond Registrar, but it shall not benecessasy that the same officer sign the
Certificate of Authentication and Registration on all of the Bonds issued hereunder.

I

Section 3.05. NegotiabiIity~ Transfer ~ Registratinn Subject to the

provisions for Iransferofregistration set forth below, the Bonds shall be and have all of the

qualities and incidents ofnegotiable instruments under the Unifonn Commercial Code ofthe

State, and each successive Holdet, in accepting any of said Bonds, shall be conclusively
deemed to have agreed that such Bonds shall be and have all ofthe qualities and incidents
of negotiable instnuncnts under the Uniform Commercial Code of the State, and each

successive Holder shall furtharbe conclusively deemed to have agreed that said Bonds shall

be incontestable in the bands of a bona 1id~ holder for value.

So long as any ofthe Bonds remain outstanding the Issuer, through the Bond

Registrar, shall keep and maintain books for the registration and transfer of the Bonds~

The Bonds shall be transferable only upon the books of the Bond Registrar, by
the Registered Owner thereof in person or by his attorney duly authorized in writing, upon
surrender thereof together with a written instrument of transfer satisfactouy to the Bond

Registrar duly executed by the Registered Owner or his duly authorized attorney. 4

In all cases in which the privilege ofexchanging or transfcrnng the Bonds are

exercised~ Bonds shall be delivered in accordance with the provisions ofthis Resolution. All

Bonds surrendered in any such exchanges or transfers shall forthwith be cancelledby the

Bond Registrar. For evesy such exchange or transfer of Bonds, the Bond Registrar may
make a charge suflicientto reimburse it for any tax, fee or other govenunental charge
required to be paid with respect to such exchange or transfer and the cost of preparing each
new Bond upon each exchange or transfer, and any other expenses of the Bond Registrar
incurred in connection therewith, which sum or sums shall be paid by the Issua~ The Bond

Registrar shall not be obligated to make any such exchange or transfer of Bonds during the

period comunencrng on the 15th day of the month preceding an interest payment date on the

Bonds or, in the case of any proposed redemption of Bonds, next preceding the date of the

selection ofBonds to be redeemed, and ending on such interest payment date or redemption

Section 306. Bonds Mutilated. fl~~yd. Stolen 1)iLg)~t. In case any Bond

shall become mutilated or be destroyed, stolen or lost, the Issuer may, in its discretion, issue~
and the Bond Registrar shall, if so advised by the Issuer, authenticate and deliver, a new

Bond ofthe same sales and oflike tenor as the Bonds so mutilated, destroyed, stolen or lost,
in exchange and substitution for such mutilated Bond, upon surrender and cancellation of

such mutilated Bond, or in lieu of and substitution for the Bond destroyed, stolen or Lost,

-12-



and pon the Holder’s furnishing satisfactory indenmily and complying with such other

Ic regulations and conditions as the Issuer may prescribe and paying such expenses
as th Issuer and the Bond Registrar may ncur. AU Bonds so surrendered shall be cancelled

by Bond Registrar and held for the account of the Issuer. If any such Bond shall have

ma or be about to mature, instead of issuing a substitute Bond, the Issuer may pay the

sani upon being indemnified as aforesaid, and if such Bond be lost, stolenor destroyed,
with itt surrender thereoI~

Section 307. Bonds~ ~ Indebtedness ~fth~ Issuer The Bonds shall not,

in y event, be or constitute an indebtedness of the Issuer within the me2niilg of any
cons tutional or statutory provision or limitation, but shall be payable solely from the Net

derived from the operation ofthe System, as herein provided, and amounts, if any,
in Reserve Account No Holder or Holders of any of the Bonds shall ever have the right
to c mpel the exercise of the taxing power, if any, of the Issuer to pay the Bonds or the

mt st thereon.

Section 3.0g. Bonds Secured ~ Pledge~Revenues The payment of the

debt ervicc of the Bonds and the Series 1990 A Bonds shall be secured forthwith equally
and tablyandonaparitywitheachothei~byafirstlienontheNetRevenuesderivedfrom
the S stem, senior to the lien on the Net Revenues of the Series 1990 B Bonds. Such Net

R in an amount sufficient to pay the principal of and interest on and other payments
far t e Bonds and the Prior Bonds and to make the payments as hereinafter provided are

here irrevocably pledged to the payment of the principal of and interest on the Bonds as

the become due.

Section 3.09. Form ~fBonds The text ofthe Bonds shall be in substantially
the f flowing forni, with such omissions, insertions and variations as may be necessaty and

desi ble and authorized or permitted hereby, or by any Supplemental Resolution adopted
prior to the issuance thereof:

-13-



Fonti of BondJ

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

WEECK PUBLIC SERVICE DISTRICT
WATER REVENUE BONDS,

SERIES 1997

I

No. R-I $535,000

March27, 1997

I

United States of America

National Finance Office

1520 Market Street

St. Louis, Missoun.63 103

FOR VALUE RECEIVED, the Lubeck Public Service Distt~ict~, a public
corporation organized and existing under the laws of, and a political subdivision of, the State

of West Virginia, in Wood County (herein called the “Borrower”), promises to pay to the

order of the United States of America (herein called the “Govenunent”), at itS National

Finance Office, St Louis, Missowi, or at such other place as the Government may hereafter

designate in writing and in the maimer provided below, the principal sum of Five Hundred

Thãty-Five Thousand Dollars ($535,000) or such lesser amount as shall then be reflected on

the Record ofAdvances and Payments attached hereto and incorporated herein by reference,
plus interest on the unpaid principal balance at the rate of four and 875/1000 percent
(4.875%) per annwn. Notwithstanding any provision of this Bond to the contraly, this Bond

shall evidence on1y the indebtedness reflected as outstanding on the Record ofAdvances and

Payments attached hereto. Interest shaH accrue only on the amount of each advance from

its actual date as listed on said Record ofAdvances and Payments and shall cease to accrue

on the amount outstanding or portions thereof, as the same are paid, as reflected by said
4

Record ofAdvances and Payments.

The said principal and interest shall be paid in the following installments on
the following dates: Monthly installments of interest only on the amounts advanced

hereunder, commencing the first day of the month following the month of delivery of this

Bondandonthefustdayofeachmonththereafterforthefirst24monthsafterthedate
hereof, and thereafter on the first day of each month in installments ofprincipal and interest

in the aggregate amount of $2,585 except the final installment shall be paid at the end of

forty years front the date ofthis Bond in the sum of the unpaid principal and interest due on

the date thereofand piepayments may be made as provided below. This consideration shall

support any agreement modi1~’ing the foregoing schedule of payments.

-‘4-



Evety payment made on any indebtedness evidenced by this Bond shall be

appi first to interest computed to the effective date of the payment and then to principal.

Pre-payments ofscheduled installments, or any portion thereof~ may be made

at time at the option of the Boiyower. Extra payments, as defined in the regulations of
the ovenunent, shall, after payment of interest, be applied to the installment last to come

due der this Bojid and shall not affect the obligation of Bom,wer top~ the remaining
ins ments as scheduled herein.

Any amount advanced or expended by the Government for the collection

h or to preserve or to protect any security or other instrument executed in connection

with loan evidenced hereby, at the opiron of the Government, shall become a part ofand
bear interest at the same rate as the principal of the debt evidenced hereby and be

iatcly due and payable by Boirower to the Government without demand. Bonower

a to use the loan evidenced hereby solely for purposes authorized by the GovenimenL

Bo wer has granted to the Governments lien on the proceeds of this Bond until such

p are expended for authorized purposes.

THIS BOND SHARES A FIRST LIEN PARITY POSITION WITH RESPECT

TO OURCES OF AND SECURITY FOR PAYMENT wmi THE OUTSTANDING

LUB K PUBLIC SERVICE DISTRICT WATER SYSTEM REVENUE BONDS, SERIES

A, I SUED IN THE PRINCIPAL AMOUNT OF 53,139,013 (THE “SERIES 1990 A

80 AND IS SENIOR TO THE LUBECK PUBLIC SERVICE DISTRICT WATER
S REVENUE BONDS. SERIES B, ISSUED IN THE AGGREGATE PIUNC1PAL.

AM OF Sl46~487 (THE “SERIES 1990 B BONDS” AND COLLECTIVELY WITH
THE ERJES 1990 A BONDS, THE “PRIOR BONDS”).

This Bond is issued to permanently finance a portion ofthe costs of acquisition
and onstruction of certain extensions, additions and improvements to the existing
wat rks dis*nbution system (the “Project” and together with any further extensions,
additi betterments and improvements thereto, herein called the “System”); to pay interest

on th Bonds during acquisition and construction and for up to six months after completion
of Project; and to pay certain issuance and related costs in connection therewith. This

Bond is authauizcd and isturd wider and in full compliance with the Constitution and statutes

ofthe State of West Virginia, including particularly Article 13A of Chapter 16 ofthe Code
ofW Virginia, 1931, as amended (the “Act”), and a resolution duly adopted by the Board

ofthe Borrower on Mardi 27,1997, and supplemented by a Supplemental Resolution duly
a by said Board cii Maith 27, 1997 (collectively, the “Resolution”), and is subject to

all th tenns and conditions ofsaid Resolution. The Resolution provides for the issuance of
additi bonds under certain conditions, and such bonds would be entitled to be paid and

equally and ratably from and by the funds and revenues and other secwity provided
for th Bonds wider the Resolution.

This Bond is payable only from and secured by a pledge ofa first lien on the
Net ues (as defined in the Resolution) to be derived from the operation of the System,
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whchlicnisonapatoseundsourceofpaymadwiththelienoftheSenes 1990
A Bonds, moneys in the Reserve Account created under the Resolution (the “Reserve

Account”) and unexpended proceeds ofthe Bonds. Such Net Revenues shall be sufficient

topaythcprincipalofandinterestonthisBond, thcPiiorBonds,andallbondswhichmay
be issuCd for the consiruction~ acquisition, improvement~ extension or betterment of such

System as and when the same become due and payable, and which shall be set aside and
remitted to the Government for the Bonds as provided herein and in the Resolution and in
the Pnor Resolutions. This Bond does not constitute an indd*edness ofthe Borrower within 4

the meaning of any constitutional or statutoly provisions or limitations, nor shall said
Borrower be obligated to pay the same or the interest hereon except from the Net Revenues

derived from the operation of said System, the moneys in the Reserve Account and

unexpended Bond proceeds. Punuant to the Resolution, the Borrower has covenanted and

agreed to establish and maintain just and equitable rates or charges for the use of such

System and the services rendered thereby, which shall be sufficient to provide for the proper
and reasonable expenses of operation, repair and maintenance of said System, and to leave

a balance each year equal to at least 113% of the maximum amount payable in any year for

principal of and interest ifany, on the Bonds, and all other obligations secured by a lien on
or payable from such revenues prior to or on a parity with or subordinate to the Bonds,
including, without limitation, the Prior Bonds, provided, howe~ that so long as there exists
in the Reserve Account an amount at least equal to the maximum amount of principal and
interest, if any, which will become due on the Bonds in the then current or any succeeding
year, and in the respective reserve accounts established for any other obligations outstanding
prior to or an a parity with or subordinate to the Bonds, including without limitation, tire
Prior Bonds, an amount at least equal to the requirement iherefor, such percentage may be

reduced to 1 lO%~ The Borrower has entered into certain further covenants with the owner
ofthis Bond for the terms ofwhich reference is made to said Resolution. Remedies provided
the owner ofthis Bond are exclusively as provided in the Resolution, to which reference is

here made for a detailed description thereof.

This Bond is transferable, as provided in the Resolution, only upon the books
ofUnited National BanI~ Parkei~burg West Virginia (the “Registrar”) which shall be kept
for that purpose at the office of the Registrar, by die owner or by its attorney or legal
representative duly authorized in wnting upon surrender of this Bond, together with a

written instniment oftransfer satisfactoty to the Registrar duty executed by the owner or its

attorney or legal representative duly authorized in writing.

Subject to registration requirements, this Bond under the provision of the Act
is and has all the qualities and incidents of a negotiable instrument under the Uniform

Commercial Code of the State ofWest Virginia.

Bormwer hereby certifies that it is unable to obtain sufficient credit elsewhere

to finance its actual needs at reasonable rates and terms, taking into consideration prevailing
private and cooperative rates and terms in or near its community for loans for such purposes
and periods oftime

-16-
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If at any time it so appears to the Government that Borrower may be able to

obtain a loan from a responsible cooperative or private creditor at reasonable rates and terms

for lo for such purposes and period of time, Borrower will at the Govanmen(s request

apply for and accept such loan in sufficient amount to repay the Government.

This Bond will be in default should any proceeds be used for a purpose that

will ntobute to excessive erosion of highly erodible land or to the conversion of wetlands

top uce an agricultural commodity, as set forth in Exhibit M of subpaitG ofPart 1940

of Ti e 7 of the Code ofFederal Regulations, as amended.

All money received from the sale of this Bond, after reimbursement and

rep eat of all amounts connected with the issuance hereof~, as provided by law and the

Resol on, shall be applied solely to the costs ofacqwsition and constnzction ofthe Projcct~
and crc shall be and hereby is created and granted a lien upon such moneys, until so

appli in favor of the owner ofthis Bond.

IT IS HEREBY CERTiFIED, RECITED AND DECLARED that all acts,
condi ions and things required to exisr~, happen and be performed precedent to and in the

issua cc of this Bond have existed, have happened and have been performed in due time,
form nd manner as required by law, and that the amount of this Bond, together with all

other bligatrons of said Borrower, does not exceed any limit prescribed by the Constitution

or teg of the State ofWest Virginia and that a sufficient amount of the revenues of the

Syst of the Borrower has been pledged to and will be set aside into said special fund by
the B rrower for the prompt payment of the principal of and interest on this Bond.

All provisions of the Resolution, resolutions and statutes under which this

Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same tent as if written fully herein.

-17-
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IN WITNESS WHEREOF. the Lubeck Public Service District has caused this

Bond to be signed by its Chairman and its seal to be hereunto impressed and attested by its

Secretaiy, all as ofthe date first wntten above.

LUBECK PUBLIC SERVICE DISTRICT

Ch~rman

SEALJ

ArrEST:

I

Secretaiy

I

4

4

4

I

-18-
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one ofthe Lubeck Public Service District Water Revenue Bonds,
Series 1997, descnbed in the within-mentioned Resolution and has been duly registered in

the na e of the United States of America as of the date set forth below.

Date: arch 27, 1997

UNITED NATIONAL BANK, as

Registrar

By
Its Authorized Officer

-19-
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b

RECORD OF ADVANCES AND PAYMENTS

TOTAL: S

Paymenti

UNITED STATES DEPARTMENT OF

AGRICULTURE, RURAL IJTIUTIES

SERVICE

By:
(Title)

Date Amount Initialed By

(1)

(2)

(3) 5

.(41

(51-

S

(6) .

(71

(81

(9), 5

(1O) S
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Fonn ofAssignmentj

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

the within Bond and does hereby irrevocably constitute and appoint
Attorney to ~nsfer said Bond on the books kept for registration thereofwith full power of
substitution in the premises.

Dated:
_______

4

In the presence of~

4

4

a

I

I

I

-22-
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Section 1.10 ~ ~f Bonds The Bonds shall be sold to the Government

puisu3nt to the terms and conditions ofthe Lctt~ ofConditions. The pmvisions of the Lctt~

of Co$ditions are specifically incorporated in this Resolution.

-23-
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ARTICLE IV

LINE OF CREDIT

Section 4.01. Authonzaiion of Line of Credit To provide funds for the

acquisition and construction of the Project when other funds are temporarily not available

therefor, the Issuer is haeby authorized to arrange for a Line of Credit in an amount not to

exceed $600,000. The amount and terms of the Line of Credit may be approved by a

resolution supplemental hereto.

Section 4.02. Authorization of Credit Line Note For the purpose of

evidencing any draw upon the Line ofCredit and thus, of financing a portion of the cost of

acquisition and construction ofthe Project, there may be issued the Credit Line Note ofthe

Issuer in an amount and upon such terms as set forth in a resolution supplemental hereto.

The Credit Line Note may be issued in single, fully registered form and dated as of the date

ofdelivery thereof. Theme shall be attached to the Credit Line Note a Record ofAdvances

and Payments, upon which the date and principal amount of any draw upon the Line of

Credit, the date and amount of any payment of principal of the Credit Line Note and the
a

amount ofthe Credit Line Note outstanding after either ofsaid transactions shall be recorded.

Anything to the contrary herein, in the Line ofCredit Agreement or therein notwithstanding,
the Credit Line Note shall evidence only the outstanding indebtedness recorded on the

Record of Advaàccs and Payments attached thereto, and interest shall accrue only on the

amount if each advance from the actual date thereof as listed on said Record ofAdvances 4

and Payments. Each such advance shall bear interest, payable at such times and at a rate set

forth in a supplemental resolution, but not to exceed the then legally permissible limit

Interest shall cease to accrue on the amount of the Credit Line Note outstanding, or portions
thereof: as the same are paid, as reflected by said Record ofAdvances and Payments. The

Credit Line Note shall mature not more than thirty (30) months from the date thereof. The a

Credit Line Note shall be subject to such fruTher tenns as shall be provided by the Line of

Credit Agreement Notwithstanding the foregoing, the terms of the Credit Line Note, other

than the principal amount thereof, may be modified by resolution supplemental and

amendatory hereto, subject to the limits of the Act.

The Credit Line Note shall be payable as to principal upon surrender at the

principal office ofthe Notes Registrar, in any coin or cwiency which on the date ofpayment
ofprincipal is legal tender for the payment of public and private debts under the laws ofthe

United States ofAmerica; provided, that any partial payment or principal prior to the final

maturity ofthe Credit Line Note shall be recorded on the Record ofAdvances and Payments
attached to the Credit Line Note, and the Credit Line Note shall be returned to the Registered
Owner. Interest on the Credit Line Note shall be paid by check or draft mailed to the

Registered Owner thereof at the address as it appears on the books of said Notes RegIalrII
provided, that, at the option ofthe Registered Owner, such payment may be made by wire

transfer or such other lawful method as shall be mutually agreeable.

-24-

I



Section 4.03. Execution of Credit Line Note The Credit Line Note shall be

ex in the name of the Issuer by the signature of its Chairman, and the seal of the Issuer

shall impressed thereon and attested by the signature of the Secretary. Any Credit Line

Note aybcsigncdandsealedonbehalfofthelssuerbysuchpersonassttheactualtime
of the execution ofsuch Credit Line Note shall hold the proper office of the Issuer, although
atthe teofsuchCredtLineNotesuchpersonmaynothaveheldsuchofficeormaynot
have so authorized.

Section 4.04. Negotiability~Transfer and Registration Subject to the

restri tions on transfer set forth below, the Credit Line Note shall be and have all of the

quail es and incidents of a negotiable instrument under the Uniform Commercial Code of

the S c, and each successive Registered Owner, in accepting the Credit Line Note~ shall be

conci ively deemed to have agreed that said Credit Line Note shall be incontestable in the

hands of a ban. fide bolder for value.

So long as the Credit Line Note or any portion thereofremains Outstanding
the N tea Registrar shall keep and maintain books for the registration and transfer of the

Credi Line Note. The Credit Line Note shall be transferable only upon the books of the

Notes Registrar which shall be kept for that purpose at the office of the Notes Registrar (and
in su hcapacityupaying agent) by the Registered Owuerthereof in person orby its

attoni duly authorized in writing upon surrender thereof, together with a written

ins cut of transfer satisfactory to the Notes Registrar duly executed by the Registered
Own ot its duly authorized, attorney. Upon the transfer of the Credit Line Note, there shall

be iss ed at the option of the Registered Owner or the transfereeanothcr Credit Line Note

or No ofthe aggiegite stated principal amount equal to the stated principal amount ofsuch
transf Credit Line Note not paid as reflected on the Record ofAdvances and Payments
a thereto and outstanding in the aggiegate principal amount equal to the advanced but

unpai amount of the transferred Credit Line Note as reflected on the Record ofAdvances

and P yments attached thereto.

In all cases in which the privilege of transferring the Credit Line Note is

exerci d, Credit Line Notes shall only be issued in accordance with the provisions of this

and the Supplemental Resolution. All Credit Line Notes surrendered in any such

trans rs shall forthwith be cancelled by the Notes Registrar. For every such transfer of

Credit Line Notes, the Notes Registrar may make a change sufficient to reimburse its office

for tax, fee or other govenunentai charge required to be paid with respect to such transfer

and cost ofpreparing each Credit Line Note upon each transfer, and any other expenses
ofthe otes Registrar incurred in connection therewith, which sum or sums shall be paid by
the requesting such transfer as a condition precedent to the exercise of the privilege
of m g such transfer. The Notes Registrar shall not be obligated to make any such

transf ofCredit Line Notes dwing the ten (10) days preceding an interest payment date on

the t Line Notes or after notice of any prepayment of the Credit Line Notes have been

given.
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Section 4.05. Form of Credit Line Note and Lineof Credit Agreement The.

text of the Credit Line Note and the Line ofCredit Agreement shall be in substantially the
form set forth in the Supplemental Resolution. The Line of Credit Agreement shall be

executed on behalf of the Issuer by the Chainnan. The Credit Line Note shall not become

valid until manually authenticated and registered by the Notes Registrar.

4
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I

I

I

I
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ARTICLE V

SYSTEM REVENUES AND APPLICATION THEREOF

Section iOl. System Revenues ~ng Application Thereof So long as the

Bon shall be Outstanding and unpaid, the Issuer covenants with the Bondholders as

foil

(A) The entire Gross Revenues denved from the operation of the Systent
and I parts thereof shall be deposited by the Issuer in the Revenue Fund which is hereby
estab shed and created. The Revenue Fund shall constitute a tnist fund for the purposes

provi in this Resolution and shall be kept separate and distinct from all other funds ofthe

Issu and the Depositoty Bank and used only for the purposes and in the manner herein

provi cii Funds in the Revenue Fund shall be disposed ofonly in the following manner and
order f priorities.

(I) From the Revenue Fund, the Issuer shall first each month pay the

cune t Operating Expenses of the System.

(2) Next from the moneys in the Revenue Fund, the Issuer shall on the first

day a each month commencing on the first day ofthe month following the month of deliveiy
ofthe onds~makethepaynicn1srequircdbySection 4.03 B(1)ofthe Prior Resolutions and’

shall imultaneously therewith apportion and set apart out of the Revenue Fund and remit

to th office and place designated by the Bonds (herein called the “Sinking Fund”) the

men payment ofinterest set forth in the Supplemental Resolution or such lesser amOunt

as is uired to pay the interest on the Bonds as evidenced by the Record ofAdvances and

P ts attached to the Bonds as sCt forth in the Bond form in Section 3.09. If funds in the
•

fund are not sufficient to make all the payments required by this section, the Issuer

shall pportion and prorate the funds available to the payments required herein.

(3) Next from the moneys in the Revenue Fund, the Issuer shall on the first

day o each month, as provided by the Supplemental Resolution, make the payment required
by ons 4.03 B(2) ofthe Prior Resolutions and simultaneously therewith shall apportion
and apart from the Revenue Fund and remit to the Sinking Fund the monthly payment of

princi set forth in the Supplemental Resolution or such lesser amount as is evidenced by
the R ofAdvances and Payments attached to the Bond as set forth in the Bond form in

Secti 3.09, such amount or amounts being the amount required to amoitize the pnncipal
of the Bonds over the life of the Bonds. If funds in the reserve fund are not sufficient to

make the payments required by this section, the Issuer shall apportion and prorate the

funds vailable to the payments required herein.

The deposits to the Sinking Fund provided in this paragraph and in (2)~ above,
consti te actual pa ments ofprincipal and interest on the Bonds issued to the Government
The ounts required for principal and interest payments on the Bonds issued hereunder
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other than to the Government shall be deposited in a sinking fund created by a Supplemental
Resolution.

(4) The Issuer shall next transfer from the Revenue Fund and make the

payment required by Sections 4.03 B(3) of the Prior Resolution and simultaneously therewith

deposit in a Reserve Account at the Depository Bank (herein the “Reserve Account”), or in

the case ofBonds other than the Bonds originally authorized hereby in a reserve account in

a sinking fund created by Supplemental Resolution or otherwise as designated by a

Supplemental Resolution, on the first day of each month ofeach year beginning with and

including the month In which payments from the Revenue Fraid for interest on the Bonds are

commenced, an amount equal to one tenth (1/10) ofthe amount deposited into the Sinking
Fund, as set forth above. If fluids in the reserve fund are not sufficient to make all the

payments required by this section, the Issuer shall apportion and prorate the funds available

to the payments required herein.

No fwiher payments shall be made into the Reserve Account when there shall
have been deposited therein, and as long as there shall remain on deposit therein, an amount

equal to the Reserve Requirement. Moneys in the Reserve Account shall be used only for

the purpose of payment of maturing principal of or interest on the Bonds when moneys in

the Revenue Fund or, in the case ofbonds other than the Bonds originally authorized hereby,
the funds in a sinking fluid created by Supplemental Resolution are insufficient therefor and

for no other purposes.

Any withdrawals from the Reserve Account which result in a reduction in the

balance of the Reserve Account to below the Reserve Requirement shall be subsequently
restored from the first Net Revenues available after all required payment to the Sinking Fund
and Reserve Account, including any deficiencies for prior payments, have been made in full.

As and when Additional Bonds ranking on a parity with the Bonds are issued,
provision shall be made by Supplemental Resolution for additional payments sufficient to

pay the interest on such Additional Bonds and to accomplish retirement thereofat or before

maturity and to accumulate a balance in the Reserve Account in an amount equal to the

maximum provided and required to be paid in principal and interest in any succeeding year
foraccownofalltheBonds.

(5) Thereafla~, from the moneys remaining in said Revenue Fund, the Issuer

shall make the payments to the Renewal and Replacement Fund required by Section 4.03 C

ofthe Prior Resolutions which are continued hereby and incorporated herein. All funds in

said Depreciation Account shall be kept apart from all other fluids, and all or any part of said

fund may be invested as provided by Article VIII. Withdrawals and disbursements may be

made from said Depreciation Account for replacements, emergency repairs, additions,
betterments or improvements to the System; deficiencies in the payment of principal and

interest on the Bonds, or debt service on obligations not on a parity with the Bonds, the

proceeds of which obligations were used to finance such additions, betterments or

improvements.
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(6) If all of the above required payments are then CwTen1~ the Issuer may
use moneys remaining in the Revenue Fund for the following purposes (a) for

of the amoimt~ or any pail thereof ofthe Bonds Outstanding in accordance with

the enus thereof (b) additions, bettennents or improvements to the System which the

Con king Engineers ceilify are needed and/or (c) payments of principal and interest on

su inatewaterrevenuebonds,orotherobligationswhichmayhereafterbeissuedbythe
iss on account of the System.

(B) All ofthe funds and accounts provided for above shall constitute thist

fun andshallbeuscdonlyforthepwposesprovidedherein.

(C) The moneys in excess of the sum insured by the maximum amounts

by the FDIC in the Revenue Fund, in the Reserve Account and in the Depreciation
A shall at all tñnes be secured, to the full extent thereofin excess of such insured sum,

by overnment Obligations or such other obligations as shall be eligible as secwily for
d sits of state and municipal funds under the laws of the State.

(D) If on any monthly payment date the Net Revenues are insufficient to

pla the required amount in any of the funds and accounts as hereinabove provided, the

defi ency shall be made up in the subsequent payments in addition to the payments which
wou d otherwise be required to be made into the funds and accounts on the subsequent
p nts dates; provided, that all deposits, including on account of deficiencies, shall be

mad in the order of priority set foiih in Paragraph (A), above, and no payment of lower

pn ty shall be made ifthere exists a deficiency in a fund or account of higher priority. No

such deficiency shall exist solely because the requii~d payments into the Reserve Account

have not, as of such date, funded such account to the requirement therefor.

(E) All remittances made by the Issuer to the Government or to the

Co ission shall clearly identify the fund or account into which each amount is to be

de ited.

(F) The Gross Revenues of the System Shall only be used for pwposes of

the stem.

Section 502 lap~ During the construction ofthe Project, Tap Fees shall
be d posited in the Construction Trust Fund created in Section 6.02 hereof. Following
co letion of the Project, Tap Fees shall be deposited in the Revenue Fund and may be used
for lawful purpose ofthe System.

-29-



ARTiCLE Vi

APPUCATION OF BOND PROCEEDS

Section 601. Application Qf Bond Prnceeds~ All the moneys received from

time to tune from the sale of Bonds shall be deposited in the Construction Trust Fund,
hereinafter created.

Section 602. Constniciion Trust Fund There is hereby created with the

Depository Bank a special fund to be known as the “Construction Trust Fund,~ which fund

shall be kept separate and apail from all other funds of the Issuer, and shall be drawn out,
used and applied by the Issuer solely for the payment of the Costs of the Project and

purposes incidental thereto, including payment ofany borrowings by the Issuer made for the

purpose oftemporarily financing a portion ofthe Costs of Project, for the payment of interest

on the Bondsduringconstnictionandforaperioduptosixmonthsthereafterandforno
other purposes whatsoever. The moneys in said fund shall be secured at all times by the

Depository Banl~ by Govenunent Obligations having a fair market value at least equal to the

balance in said fund in excess of the amount insured by the FDIC. If for any reason the

amounts on deposit in the Construction Trust Fund are not necessaly for, or are not applied
to, such purposes, then such unapplied amounts shall be deposited by the Issuer as

determined by the rules and regulations of the Government. AU such proceeds shall

constitute a trust fund for such pwposes, and there is hereby created a lien upon such

moneys, until so applied, in favor of the Hdlders of the Bonds hereby authorized.

Expenditures or disbursements by the Depository Bank flour said Construction

Trust Fund shall be made only after such expenditures or disbursements shall have been

approved in writing by the Governing Body, the Consulting Engineers and the Government

I

I
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ARTICLE Vfl

ADDITIONAL COVENANTS OF ThE ISSUER

Seclion 1.01. General Covenants ~fthg Issuer All the covenants, agreements
and sions of this Resolution shall be and constitute valid and legally binding covenants
ofthe ssuer and shall be enforceable in any cowt of competentjurisdiction by any Holder

or Ho era of the Bonds. In addition to the other covenants, agreements and provisions of
this ft lution and the Piior Resolutions, the Issuer hereby covenants and agrees with the

Hold of the Bonds as hereinafter provided in this Article VII. AU such covenants,
a is and provisions shall be irrevocabIe~ except as provided herein, as long as any of

said B nda or the intelest thereon is Outstanding and unpaid.

Section 702. Bonds nut to ha Indebtedness of1k Issuer The Bonds shall not
be or constitute an indebtedness of the Issuer within the meaning of any constitutional,
statu or charter limitation of indebtedness, but shall be payable solely from the finds

pled for such payment by this Resolution. No Holder or Holders of any Bonds shall ever

have e right to compel the exercise of the taxing power, if any, of the Issuer to pay said

Bon or the interest thereon.

Section 701 Bonds Secured~ Pledge~Revenues The payment of the

debt ce ofthe Bonds issued herewider shall be secured forthwith equally and ratably.by
a first lien on the Net Revenues derived from the operation of the System which lien is on
a pan as to such security and source of payment with the lien Ofthe Series 1990 A Bonds
and s ortothe henoftheSenes 1990 B Bonds. TheNetRevenuesdenvedfromthe

Syst in an amount sufficient to pay the principal of and interest on the Prior Bonds and

the B nds herein authorized and to make the payments into the Sinking Fund and the

R Account and all other payments provided for in this Resolution and the Prior
Resol tions arc hereby ilTevocably pledged, in the manner provided herein and therein, to

the emit of the principal of and interest on the Prior Bonds and the Bonds as the same
beco e duej and for the other purposes provided in this Resolution and the Prior

Resol tions.

Section 704. Rates~ Prior to the issuance of the Bonds, equitable rates or

charg for the use of and service rendered by the System will be established all in the

m and form required by law, and copies of such rates and charges so established will
be co tinuously on file in the office of the Governing Body, copies ofwhich will be open
to by all interested parties. The schedule ofrates and charges shall be sufficient
to pa the Operating Expenses of the System, to pay the principal of and interest on all
Bon issued hereunder, and to provide an adequate Reserve Account and an adequate
Dep isuon Fund. Such schedule of rates and charges shall be changed and readjusted
w necessaly so that the aggregate ofthe rates and chaiges will be sufficient for such

In cider to asswe full and continuous performance ofthis covenant~ with a margin
for tingencies and temnporamy unanticipated reduction in income and revenues, the Issuer

-31-



hereby covenants and a~ees that the schedule of rates or charges from time to time in effect
shall be sufficient (i) to provide for all reasonable expenses of operation, repair and

maintenance of the System axsdçu)to leave a balance each year equal to at least 115% of the

ma,wnwn amount aeqwred In any year for payment ofprmcipal of and interest on the Bonds

and all other obligations secured by a hen on or payable from such revenues prior to or on

a panty with the Bonds (incJuding ~thoi* limitation, the Prior Bonds); provided that, in the

event that amounts equal to or in excess of the Reserve Requirement are on deposit in the

Resave Account and reserve accounts for obligations pnor to or on a panty with the Bonds

(including, without limitation, the Prior Bonds) are funded at least at the requirement
therefor, such balance each year need only equal at least 1100/. of the maximum amount

required in any year for payment of principal of and interest on the Bonds and all other

obligations secured by a lien on or payable from such revenues prior to or on a parity with
the Bonds (including, without limitation, the Prior Bonds).

Section 7.05 ~aI~ nfth~ System So long as the Bonds are Outstanding, the

Sysiem may be sold, transkned, mortgaged, leased or otheiwise disposed ofor encumbaed
(other than any statutoiy mortgage lien created under the Act on account of obligations
issued within the restrictions hereof) only with the wiitten consent of the Government, and

such consent will specify the disposition ofany such sale or transfer. So long as the Prior

Bonds arc outstanding, the System may be sold, transferred, mortgaged, leased or otheiwise

disposed ofonly in accordance with the terms ofthe Prior Resolutions and with the written

consent of the Government.

Section 7..06.• Ts~uonce ~f Additionol Ronck~ As long as the Bonds arc

Outstanding, no additional Bonds shall be issued without the prior written consent of the

Government.

Section 7.07. Books and Bec~ The Issuer Will keep books and records of

the System, which shall be separate and apart from all other books, records and accounts of

the Issuer, in which complete and correct entries shall be made of all transactions relating
to the System, and any Holder ofa Bond or Bonds issued puisuant to this Resolution shall

have the right at all reasonable times toi~ the System and all parts thereof and all

records, accounts and data of the Issuer relating thereto.

The accounting system for the System shall follow current generally accepted
accounting principles and safeguards to the extent allowed and as prescribed by the PSC.

Separate control accounting records shall be maintained by the Issuer. Subsidiaiy records
as may be required shall be kept in the manjier and on the forms, books and other

bookkeeping iecoids as prescribed by the Government The Government shall prescribe and
institute the manner by which subsidiaty records of the accounting system which may be

installed remote from the direct supervision of the Government shall be reported to such

agent of the Issuer as the Government shall direct
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The Issuer shall file with the Consulting Engineers, and the Government, or

~er original purchaser of the Bonds, and shall mail in each year to any Holder or

t of Bonds requesting the same, an annual repolt containing the following:

(A) A statement ofGross Revenues, Operating Expenses and

Net Revenues derived from and relating to the System.

(B) A balance sheet statement showing all deposits in all the

funds and accounts provided for in this Resolution and the staws of all

said funds and accounts.

(C) The amount of any Bonds, Pnor Bonds or other

obligations outstanding.

The Issuer shall also, at least once a year, cause the books, records and

~ts of the System to be audited by Independent Ceilifled Public Accountants and shall

~on request, and make available generally, the report of said Independent Catified

Accountants, or a summaly thereof, to any Holder or Holders of Bonds and shall

said report to the Government, or any other original purchaser of the Bonds. Such

eport submitted to the Government shall include a statement that the Issuer is in

lance with the terms and provisions of this Resolution and the Piior Resolutions.

The Issuer shall keep and preserve all financial records for a period often (10)
and such material, upon request, will be made available for public inspection.

Section 705. Fiscal Year Budget While the Bonds are Outstanding and

~ and to the extent not now prohibited by law, the System shall be operated and

~ined on a fiscal year basis commencing on July i of each year and ending on the

~ng June 30, which period shall also constitute the budget year for the operation and
~nance of the System. Not later than 30 days prior to the beginning of each Fiscal

~e Issuer agrees to adopt the annual budget for the ensuing year, and no expenditures
~mtion and maintenance expenses ofthe System in excess of such annual budget shall

le during such Fiscal Year unless unanimously authorized and directed by the Board.

i ofeach annual budget shall be delivered to the Government by the beginning ofeach
Year.

Iffor any reason the Issuer shall not have adopted the annual budget before the

~ ofany Fiscal Yeai it shall adopt a budget ofcurrent expenses from month to month
he adoption of the annual budget; provided, however, that no such monthly budget
~ceed the budget for the conesponding month in the year next preceding by more than

tent (1O%) and provided further, that adoption of a budget ofcurrent expenses shall
nslitute compliance with the covenant to adopt an annual budget unless the Issues’s
to submit an annual budget shall be for a reason beyond the control of the Issuer.
uch budget of CUiuut expenses shall be delivered and mailed immediately as in the
f the annual budget.
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Section 7~. Services Rendered bx ll~~ System~ The issuer will not render or.
cause to be rendered any free services of any nature by its System; and, in the event the
Issuer or any department, agency, mstnamentality, officer or employee of the Issuer shall
avail itself or themselves of the facilities or services provided by the System or any part
thcreo~ the same rates, fees or charges applicable to other customera receiving like services
under similar circumstances Shall be charged the Issuer and any such department, agency,
instrumentality, officer or employee. Such charges shall be paid as they accrue, and the
Issuer shall transfer from its general funds sufficient sums to pay such charges for service to

any ofits dcpazlmentsorproperties. Therevenues soreceivedshall be deemed to be

revenues derived from the operation ofthe System, and shall be deposited and accounted for

in the same manner as other revenues derived from such operation of the System.

Section 710. Enftimement Qf Collections The Issuer will diligently enforce
and collect all fees, rentals, or other charges for the services and facilities of the System, and

take all steps, actions and proceedings for the enforcement and collection of such fees,
rentals or other charges which shall become delinquent, to the full extent peimitted or

authorized by the laws of the State and the roles and regulations of the Public Service
Commission. All such rates and charges, if not paid when due, shall become a lien on the

premises served by the System.

To the extent allowed by law and the PSC whenever any rates, rentals or

charges for the services and facilities ofthe System, shall remain unpaid for a period of thirty
(30) days after the same shall become due and payable, the property and the owner thereof,
as well as the user ofthe services and facilities, shall be delinquent and the owner, user and

property shall be held liable at law until such time as all such rates and charges arc fully
paid.

The Issuer further covenants and agrees that it will, to the full extent permitted.
by law and the rules and regulations promulgated by the PSC, for any account not paid
within sixty (60) days, discontinue and shut offthe services and facilities of the System and,
hi the event the Issuer owns a sewer facility (the uSewerage System~ the Sewerage Sy~tem
to all users ofthe System delinquent in payment ofcharges for the services of the System and

will not restore such services of either system until all delinquent charges for the services of

the System have been paid in full and all accrued penalties plus a reconnection charge have
been paid and shall take all further actions to enforce collections to the maximum extent

pcnnitted by law. The Issuer further covenants to use its best efforts to enter into agreements
with any other entities providing sewerage service to its users, providing for discontinuing
and shutting off the services and facilities of the sewerage system tousers of the Sy~tesn
delinquent in payment.

Section 7.11 Insurance~ Bonda The Issuer hereby covenants and agrees
that, solongastheBondsreinainOutstanding, itwill, asanexpenscofoperationand
maintenance ofthe System, procure, cany and maintain insurance with a reputable insurance
canicr or carriers covering the following risks and in the following amounts:
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(A) Fbe mingVandaliuin. Malicious Mkchiefand Extended Cowrag~
Insur ~, to be procured prior to acceptance ofany part of the Project from the contractor,

on all above-ground insurable portions ofthe System, including machinezy and equipment
hous ~ therein, in an amount equal to the insurable value thereof. In the event of any
dams e to or destruction ofany poition ofthe System, the Issuer will promptly arrange for

theal ptionoftheinsuranceproceedsfortherepaitorrecons*nictionofsuchdaniaged
or de royad portion. The Issuer will itself~ or will require each contractor and subcontractor

to, ol sin and maintain buildef’s risk insurance to protect the interests ofthe Issuer during
consi Liction of the Project in the full insurable value thercoL

(B) Public Liability Tnsurance with limits of not less than $500,000 for

perso al liability to protect the Issuer from daims for bodily injwy and/or death and not less

than 200,000 from claims for damage to property of others which may arise from the

opera on ofthe System, such insurance to be procured at the commencement of construction

of thi Project.

(C) Vehicular Public Liability Insurance in the event the Issuer owns or

opell es any vehicle in the operation of the System, or in the event that any vehicle not

owne by the Issuer is operated for the benefit of the Issuer, with limits of not less than

$500, V0 for personal liability to protect the Issuer from claims for bodily injwy and/or

death and not less than $200,000 from claims for damage to property ofothers which may
arise cm such operation ofvehicles, such insurance to be procured prior to acquisition or

cons encement of operation of any such vehicle.

(D) Workers’ Compensation Coverage for All Employees of the System
Eligil e Theiefor and Perfomiance and Payment Bonds such bonds to be in the amounts of

100°A ofthe construction contract, will be required of each contractor dealing directly with
the Is ~, and such payment bonds will be filed with the Clerk ofThe County Commission.

ofW ~d County prior to commencement of construction of the Project in compliance with

Chap ~r38, Article 2, Section 39 of the Code ofWest Virginia, 1931, as amended.

(E) Fidelity Bønds will be provided as to evety officer and employee ofthe

•

Issue having custody ofthe Revenue Fund or of any other funds or valuable property of the

Syste un an amount at least equal to the total funds in the custody of any such person at any
one i me, and initially in the amount required by the Government and to be increased
thero icr as necessaly to cover the maximum amount of funds under control of that position

• atan~ onetime.

(F) Flood Insurance will be obtained by the Issuer if available.

(G) Provided~ however, and in lieu of and notwithstanding the foregoing
provi cns ofthis section, during construction of the Project and so long as the Government
holds any of the Bonds, the Issuer will cany insurance and bonds or cause insurance and
bond to be earned for the protection of the Jssuei~, and during such construction will require
each prime contractor to cany insurance, of such types and in such amounts as the
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Government may spccil~,, and with inswince camera or bonding companies acceptable to

the Government.

Section 7. Li NQ Competing Franchise~ To the extent allowable by law, the
Issuer will not grant or catise~ consent to or ailow the granting of any francbise or permit to

any pers~ lirni, corporation or body, or agency or instrumentality for the providing of any
services which would compete with services, provided by the System.

I

Section 7.t~. Consulting Engineer The Issuer will retain recognized,
qualified independent Consulting Engineers on an annual basis to supervise generally the

operation, maintenance and renewal of the System and report annually to the Issuer in

wnting their recommendations and comments as to the System. Such annual report of the

Consulting Engineers or a summary thereof shall be made available at reasonable times to

the Government and to any Bondholder requesting the same.

Section 7.14. Contracts Not later than simultaneously with the delivery of the

Bonds, the Issuer shall have entered into written contracts for the immediate acquisition or

construction of the project.

Section 7.15. Statutory Moi1g~,gç Li~n For the fwiher protection of the
Holders of Bonds, a statutory mortgage lien upon the System is granted and created by the

Act, which statutory mortgage lien is hereby recognized and declared to be valid and binding,
and shall take effect immediately upon delivery of the Bonds and shall be for the equal
benefit ofall Holders ofthe Bonds; provided however, that a statutory mortgage lien in favor

ofthe Holders ofthe Bonds issued hereunder shall be on a parity with the statutory mortgage
lien in favor of the owners of the Series 1990 A Bonds and senior to the lien ofthe Series

1990 B Bonds.

Section 7.16 fS~ Order. The issuer shall comply with the conditions ofthe

PSC Order and any supplement or amendment thereto.

Section 7.17. Covenant f~ Amend Resolution The Issuer retains the right to

make any amendments, inseilions or deletions by Supplemental Resolution of this Resolution

as the Issuer deems ncccs.’wJy prior to the issuance of the Bonds to meet the requirements of
the Go~einment

Section 7.18. Compensation ~ffl~ Issuer The Issuer hereby covenants and

agrees that no compensation for policy direction shall be paid to the members of the Public
Service Board ofthe Issuer in excess of the amount pennitted by the Act. Payment ofany
compensation to any such member for policy direction shall not be made if such payment
wOuld cause the Net Revenues to fall below the amount required to meet all payments
provided for herein and in the Prior Resolutions, nor when there is a’ default in the

performance of or compliance with any covenants or provision hereof or of the Prior

Resolutions.
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Seciinn 7.19. Funth~A unisUnderf~ Re%oIutionL The lssucr hereby
covei~ants that all payments into the respective funds and accounts created under the Prior

Resol~iiions will have been made in full as required by the Pnor Resolutions pnor to the date
of del~veiy ofthe Bonds.
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ARTICLE VIII

DEFAULTS AND REMEDIES

Section $01. Events gf DefaulL A. Each of the following events shall
constitute an “Event of Defaulr with respect to the Bonds.

.1

(A) Ifdefault occws in the due and punctual payment of the principal of or
interest on any Bonds;

(B) If default occurs in the Issuer’s observance of any of the covenants,

agreements or conditions on its pad relating to the Bonds set forth in this Resolution,
any Supplemental Resolution or the Bonds and such default shall have continued for

a period of 30 days after the Issuer shall have been given written notice of such
default by the Govenunent, the Depositoty Bank, the Bond Registm~, any Paying
Agent or a Registered Owner ofa Bond; or

(C) Ifthe Issuer files a petition seeking reorganization or arrangement under
the federal bankruptcy laws or any other applicable Jaw of the United States of

America; or

(D) Ifa default occurs under the Prior Resolutions.

Section $02. Remedies Upon the happening and continuance ofany Event

ofDefauft, any Registered Owner of a Bond may exercise any available remedy and bring
any appropriate action, suit or proceeding to enforce his rights and, in particular, (I) bring
suit for any unpaid principal or interest then due, (ii) by mandamus or other appropriate
proceeding enforce all tights of such Registered Owners including the right to require the

Issuer to perform its duties under the Act and this Rcsolution relating thereto, including but
not limited to the making and collection of sufficient rates or charges for services rendered

by the System, (iii) bring suit upon the Bonds, (iv) by action at law or bill in equity require
the Issuer to account as if it were the trustee of an express trust for the Registered Owners
of the Bonds, and (v) by action at law or bill in equity enjoin any acts in violation of the

resolution with respect to the Bonds, or the tights of such Registered Owners.

Section 801 Appointment of Receiver Any Registered Owner of a Bond

may, by proper legal action, compel the performance of the duties of the Issuer under this
Resolution and the Act, including, after commenCement of operation of the System, the

making and collection ofsufficient rates and charges for services rendered by the System and

segregation ofthe revenues therefrom and the application thereoL If there be any Event of

Default, with respect to the Bonds, the Registered Owner shall, in addition to all other
remedies or rights, have the right by appropriate legal proceedings to obtain the appointment
ofa receiver to achninister the System or to complete the acquisition and construction ofthe

Project, or both, on behalfof the Issuer, with power to charge rates, rentals, fees and other
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cha sufficient to provide for the payment of Operating Expenses of the Syst~m, the

ofthe Bonds and any interest thereon and the deposits into the funds and accounts

herei provided and to apply such rates, rentals, fees, charges or other revenues in

confo ty with the provisions of this Resolution and the Act.

The receiver so appointed shall forthwith, directly or by his agents and

attorn enter into and upon and take possession of all facilities of the System and shall

hold, perate and maintain, manage and control such facilities,- and each and evay part
th

.
and in the name of the Issuer exercise all the rights and powers of the Issuer with

re to said facilities as the Issuer itself might do.

Whenever all that is due upon the Bonds and interest thereon and under any
coven ta of this Resolution for Resenie, Sinking or other funds and upon any other

obli mis and interest thereon having a chargç lien or encumbrance upon the revenues of

the S shall have been paid and made good, and all defaults under the provisions ofthis

Resol tion shall have been cured and made good, possession of the System shall be

surre dered to the Issuer upon the enity of an order of the court to that effect Upon any
sub ucnt Event of Default, any Registered Owner of Bonds issued pursuant to this

Resol on shall have the same iight to secure the further appointment ofa receiver upon any
such bscqucnt defaulL

Such receiver, in the performance of the powers hereinabove conferred upon
him, be under the direction and supervision of the cowl making such ippointment, shall

at all be subject to the orders and decrees of such court and may be removed thereby,
and a ucccssor receiver may be appointed in the discretion of such cowt Nothing herein

co shall lünit or restrict the jurisdiction of such court to enter such other and further

ord and decrees as such court may deem necessaly or appropriate for the exercise by the

recei of any function not specifically set forth herein.

My receiver appointed as provided herein shall hold and operate the System
in the ame ofthe Issuer and for thejoint ~otection and benefit of the Issuer and Registered

ofBonds issued pursuant to this Resolution. Such receiver shall have no power to

sell, gn~ mortgage or otherwise dispose of any assets of any kind or character belonging
or p g to the System, but the authority of such receiver shall be limited to the

non, operation and.maintenance ofthe System, for the sole purpose of the protection
of the Issuer and Registered Owners, and the curing and making good ofany default
under die provisions of this Resolution, and the tide to and ownership ofsaid Sy3telu shall
remai in the Issuer, and no court shall have any jurisdiction to enter any order or decree

pcrrni or requiring such receiver to sell, mortgage, or otherwise dispose ofany assets of

dieS stem.

Section S04. Remedies Qg Parity With Prior Bonds The exercise of any
rem ies set forth in Sections 802 and 8.03 above shall recognize and protect the panty
iights of the owners of the Series 1990 A Bonds.
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ARTICLE IX

INVESTMENTS

Section 9.01 J~vestments Any moneys held as a pait of the funds and

accounts created by this Resolution, other than the Revenue Fundi shall be invested and
reinvested by the Commission or the Depositoiy Bank, as the case may be~ at the wvitten .1

direction of the Issuer in any Qualified Investments to the fullest extent possible under

applicable laws, this Resolution, the need for such moneys for the purposes set forth herein
and the specific restrictions and provisions set forth in this Section.

Except as specifically provided herein, any investment shall be held in and at

all times deemed a pail of the fluid or account in which such moneys were onginally held,
including but not limited to those in the Construction Trust Fun4 and used for the purpose
ofsuch fund or account The interest accruing thereon and any profit or loss realized from

such investment shall be credited or charged to the appropriate fluid or account. The
investments held for any fund or account shall be valued at the lower ofcost or then current

market value, or at the redemption p11cc thereof if then redeemable at the optical of the

Owner, including the value of accrued interest and giving effect to the amortization of

discount and investments in the “consolidated fund” of the West Virginia Board of

Investments shall be valued at par. The Commission or the Depositoay Bank, as the case

may be, shall sell and reduce to cash a sufficient amount ofsuch investments whenever the
cash balance in any fluid or account is insufficient to make the payments required from such

fund or account, regardless ofthe loss on such liquidation. Such Depository Bank may make
any and all investments pennitted by this Section through its.own bond department and shall

not be responsible for any losses from such investments, other than for its own negligence
or willful misconduct.

Notwithstanding the foregoing, any investments made pursuant to this

Resolution shall comply with the guidelines ofthe Government.
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ARTICLE X

MISCELLANEOLJj

Section 10.01. Modification Q~ Amendment Except as provided in Section

7.17, o matezial modification or amendment of this Resolution, or of any resolution

am tosy or suppkmcntal hereto that would materially and adversely affect the respective
nghts fOwners of the Bonds shall be made without the consent in wnting ofthe Owners
of 66- percent or more in principal amount ofthe Bonds so affected and then Outstanding;
provi that no change shall be made in the matwity ofany Bond or Bonds or the rate of

mu thereon, or in the pnncipal amount thereof, or affecting the unconditional promise
of the ssuer to pay such principal and interest out ofthe Net Revenues ofthe System without

the t ofdie respective Owner thereof. No amendment or modification shall be made

that w d reduce the pctcentage ofthe principal amount of Bonds respectively, required for

cons t to the above-pennitted amendments or modifications.

Section 10.02. Severabi1j~y ofInvalid Provisions If any section, paragraph,
clause or provision of this Resolution shall be held invalid, such invalidity shall not af1~ct

any o the remaining provisions of this Resolution, any Supplemental Resolution or the

Bon

Section 1001 T~e ~fContents g~ Headings The Table of Contents and

headin ofthe anicics, sections and subsections hereof are for convenience only and shall

neith conn~ol nor affect in any way the meaning or constniction ofany of die provisions
herco

Section 10.04. Repeal ofConflicting ~esolutions All resolutions and ordas,
or thereof; in conflict with this Resolution are, to the extent of such conflict, repealed;
provi that no provision ofthe Government’s Fonn 1942-47 or the Prior Resolutions shall

be ed hereby.

Section 10.05. C~y~nant ofDue~ The Issuer covenants that all acts,
condi things and procedures required to exist, to happen, to be performed or to be taken

piece ent to and in the adoption of this Resolution do exist, have happened, have been

pert and have been taken in regular and due time, form and manner as required by and
in full compliance with the laws and Constitution of the State ofWest Virginia applicable
th ; and that the Chairman, Secretary and members of the Governing Body were at all

times ennyactionsinconnectionwiththisResolutionoccuned,andare,dulyinofficc
andd yqualifiedforsuchoffice

Section 10.06. Satithction aMDischarge If the Issuer shall pay or cause to

be pal or there shall otherwise be paid, to the Holders of all Bonds, the principal of and
lot due or to become due thereon, at the times and in the manner stipulated therein and
in this Resolution, then the respective pledges of Net Revenues, and other moneys and
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secwities pl~dg~d under this 9~~nJu~ a,’4 all covenants, agreements and other obligations
of the Issuer to the Bondholders shall thereupon ease terminate and become void and be

discharged and satisfied. Any payment must comply with the tenns of the Letter of
Conditions and any Government regulazionL•

Section 10.07. Effective~ This Resolution shall take effect immediately
upon its adoption.

Adopted this 27th day of Mamb, 1991.

LUBECK PUBLIC SERVICE DISTRICT

(SEAL]

CHAS 351312

~icS~t~
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CERTIFICATION

Ceztified as a tnze copy ofa Resolution adopted by the Public Service Board

of Lu1~eck Public Service District.

(SEA~J (~
Secrct~” Public Scrvi~’~”~



2.4

SUPPLEMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO

DATE, INTEREST RATE, AND SALE PRICE OF THE

LUBECK PUBLIC SERVICE DISTRICT WATER REVENUE

BONDS, SERIES 1997; DESIGNATINGA REGISTRAR AND

DEPOSITORY BANK; Si~riiNG FORTH REGISTRATION

INFORMATION; APPROVING THE LINE OFCREDITAND
MAKING OTHER PROVISIONS AS TO THE BONDS AND

LINE OF CREDIT.

WHEREAS, the Public Service Board (the “Board”) of the Lubeck Public

ScM District (the “J)j~) has duly and officially adopted a Bond Resolution, effective

March 27, 1991 (the “Resolution”), entitled

RESOLUTION AUThORIZiNG THE ACQUISITION AND
CONSTRUCTION OF CERTAIN EXTENSIONS,
ADDITIONS, BETrERMENTS AND IMPROVEMENTS TO

THE EXISTING WATERWORKS FACILITY OF THE

LUBECK PUBLIC SERVICE DISTRICT AND THE

FINANCING OF THE COST, NOT OTHERWISE.

PROVIDED. THEREOF, THROUGH THE ISSUANCE BY

ThE DISTRICT OF $535,000 IN AGGREGATE PRINCIPAL

AMOUNT OFWATER REVENUE BONDS AND THE SALE
• ThEREOF TO THE UNITED STATES DEPARTMENT OF

AGRICULTURE AUTHORIZINGA LINE OF CREDIT NOT

• TO EXCEED $600,000; PROVIDING FOR THE RIGHTS

AND REMEDIES OF AND SECURITY FOR THE

•

REGISTERED OWNERS OF SUCH BONDS; PROVIDING

FOR THE TERMS AND PROVISIONS OF SUCH BONDS

AND ADOPTING OTHER PROVISIONS RELATING

THERETO.

\VHEREAS, the Resolution provides for the issuance ofWater Revenue Bonds

(the “Bonds) ofthe District in an aggegate principal amount not to exceed $535,000 and

the sale thereof to the United States Dejiartment of A~icuIture, Rural Utilities Service

(“RUS”), all in accordance with Chapter 16, Anicle I3A, of the Code of West Virginia,
1931, as amended (the “Act”), and the Resolution, and it is provided that the interest rates



and e puce of the Bonds ~ou1d be established by. supplemental resolution and that other

ma relating to the Bonds be herein provided for;

WHEREAS, RUS proposes to purchase the Bonds;

WHEREAS, United National Bank has offered to extend a line ofcredit to the

Distil ;and
4

WHEREAS, the Board ofthe District deems it essential and desirable that this

reso •on (the TMSupplemcntal Rcsolution~, be adopted and that the price of and the interest

rate o the Bonds be fixed hereby in the manner stated hercin that the line of credit be

a and that other matters relating to the Bonds and line ofcredit be hu~n provided
for;

NOW, ThEREFORE~ BE IT RESOLVED BY THE BOARD OF THE

LUB K PUBLIC SERVICE DISTRICT:

4

Section 1 Pursuant to the Resolution and the Act~ this Supplemental
Resol tion is adopted and thàe is hereby authorized and ordered to be issued the Lubeck

Public ce District Water Revenue Bonds, Series 1997 in the aggregate principal amount
of S5 5,000, and the sale thereof to the United States Department of Agilcu1ture~ Rural

Utiliti Scrvice~ The Bonds shall be in the form ofone Bond, shall be dated the date of 4

dcliv
,
shall mature forty years from the date thereof~ shall be numbered R-l and the

pxinci amount advanced under the Bonds shall bear interest at the rate of four and

875/I per centum (4.875%) per annum. Monthly installments of interest only on the

amoun advanced under the Bonds arc payable monthly, commencing the first day ofthe

month following the month ofdelivay of the Bonds, for the first 24 months after delivery
ofthe and thereafter, monthly installments ofprincipal and interest on the Bonds, in

the amount of $2,585, are payable on the first day ofeach month, except that the

final• ontheBondsshallbemade4oyean frointhcdate of the Bondsin thesuin

of the paid principal and interest remaining unpaid on the date thereof The Bonds are

subj to prepayment as set forth in the Resolution.

Section 2 All other provisions relating to the Bonds shall be as provided in

the K lution and the Bonds shall be in substantially the form provided in the Resolution

with changes, insertions and omissions as may be approved by the Board ofthe District

The cx on ofthe Bonds by the Chairman shall be conclusive evidence of such approvaL

Section3. TheDistrictherebyapprovesandacceptstheofferofRUSto
p the Bonds. The execution and delivery by the Chairman and Secretary of the

Bonds, d the perfbrmancc ofthe obligations contained therein, on behalfofthe District axe
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hereby authorized, approved and directed. The price of the Bonds shall be Five Hundred

Thirty-five Thousand Dollari (5535,000) (100% of par value). Ninety Thousand DOII*II

($90,000) will be advanced on the date of Closing and the remaining purchase price will be

advanced to the Disflict~ from time totime, asneeded to pay the Costs of the Project.

SectionA All princ pal and interest payments on the Bonds will be paid to the

order of the United States of America on behalf of the United States Department of

Agiicultwe at its National Finance Office, 1520 Market Street, St. Louis, Missouri 63103.

Seclioni The Bonds shall be issued as a filly registered Bond, both as to

principal and interCst, and shall be registered to the United States ofAmerica on behalf of

the United States Department of Agricu1tur~ Rural Utilities Service, P. 0. Box 678,

Morgantown, West Virginia 26505.

Sectiont The District hereby appoints and designates the United National

Bank, Parkersburg West Virginia, as thà Depository Bank, as provided in the Resolution.

Section 7 The District hereby appoints and designates the United National

Bank, Parkcrsbw& West Virgima, as Registrar for the Bonds as provided in the Resolution.

Sectioii8 The line of credit in the amount of$600,000 from United National

Bank (the “Line ofCredir) is hereby approved and the Chairman and Scuetaiy are hereby
authorüed to sign the Line of Credit Agreement and all other documents related to the Line

of Credit

Sec1ion~ The Chairman and the Secretary are hereby authoiized.and directed

to execute and deliver such other documents and certificates required or desirabLe in

connection with the Resolution and the RUS financing

Section l0 The financing ofthe Project by the Bonds is in the public int~eiest
serves a public purpose ofthe District and will promote the health, welfare and safety of the

residents of the District

Section 11 ltisanticipatedthattheBondswillbedeiveiedonorabout
March 27, 1997.
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Section Ii This Supplemental Resolution shall be cffcctiw immediately upon
adop ion.

Dated: March 27,1997

L.J

o~
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(1~
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EUBECK PUBLIC SERVICE DISTRICT

RESOLUTION AUThORIZiNG ThE ACQUISITION AND

CONSTRUCTION OF CERTAIN IMPROVEMENTS AND

EXTENSIONS TO THE EXISTING PUBLIC WATER

FACILITIES OFLUBECK PUBLIC SERVICEDISTRICTAND

THEFINANCING OFTHECOSTThEREOF,NOTOTHERWISE

PROVIDED,THROUGHTHEISSUANCEBYTHE DISTRICT
OF NOT MORE ThAN $1,573,000 IN AGGREGATE

PRINCIPAL AMOUNT OF WATER REVENUE BONDS,
SERIES 2005A(WESTVIRGINIA JNFRA~UCflJRERJND),
NOTMOREThAN $2,068,300 IN AGGREGATEPRINCIPAL

AMOUNT OF WATER REVENUE BONDS, SERIES 2005 B

(UNITEDSTATES DEPARThIEWrOFAGRICULTURE),AND
NOT MORE THAN $472,000 IN AGGREGATE PRINCIPAL

AMOUNT OF WATER REVENUE BONDS. SERIES 2005 C

(UNITED STATES DEPARTMENT OF AGRICUL1IJRE);
PROVIDING FOR THE RIGHTS AND REMEDIES OF AND

SECURITY FOR THE REGISTERED OWNERS OF SUCH

BONDS:AUTHORIZING EXECUTION ANDDELIVERYOF

ALLDOCUMENTS RELA11NGTOTHEISSUANCEOFSUCH

BONDS;APPROVING,RATIFYINGANDCONFIRMINGLOAN

AGREEMENTSR~ATING1OSUCHBONDS;AUTHORIZING
THE SALE AND PROVIDING FOR THE TERMS AND

PROVISIONS OF SUCH BONDS AND ADOFI1NG OTHER

PROVISIONS RELATING THERETO.

BEITRESOLVEDBYTHEPUBLICSERVICEBOARDOFLUBECK PUBLIC

SERVICE DISTRiCT:

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01. AuthoritvforthisResoluiion ThisResolution(togetherwith any
order or resolution supplemental hereto or amendatory hereof, the “Bond Legislation”) is

adopted put~uant to the provisions of Chapter 16, Article I 3A and Chapter 31, Article I 5A of

the Code of West Virginia, 1931, as amended (collectively, the “Act”), and other applicable
provisions of law.

M0421$19.I



Section 1.02. Findings It is hereby found, determined and declared that:

A. Lubeck Public Service District (the “Issuer”) is a public service district,

pu tic corporation and political subdivision of the State of West Virginia in Wood County of

sai State.

B. The Issuer presently owns and operates a public watersystem. However,
it I deemed necessary and desirable for the health and welfare of the inhabitants of the Issuer

(ha there be acquired and constructed certain improvements and extensions to the existing

Pu lic water facilities of the Issuer, consisting of construction of an air stripping unit at the

cxi ting water treatment plant; 3 waLer storage tanks; 20,700 linear feet of water main; a 160-

gal on per minute (gpm) booster station; a new altitude valve and valve vault at theNew England
Ri ge tank site; rehabilitation of the existing altitude valve at the Rivethil tank site; a flow

co cml valve and valve vault on the Homewood system; improvements on the Wildwood tank;

de lition of 2 tanks and construction of a new 531,000 gallon tank at the Riverhill site; and

the drilling and development of a new 300 gpm water production well and other associated

wo in the Lubeck, Tygan, Steele and Harris Districts of Wood County, West Virginia,

tog ther with all appurtenant facilities (collectively, the “Project”), which constitute public
se ice properties for the diversion, development, pumping, impounding, treatment, storage,

dis bution or furnishing of water to or for the public for industrial, public, private or other

us (the existing public water facilities of the Issuer, the Project and any further

im rovements or extensions thereto are herein called the “System”), in accordance with the

p1 s and specifications prepared by the Consulting Engineers, which plans and specifications
ha e heretofore been filed with the Issuer.

C. The Issuer intends to permanently finance a portion of the costs of

ac isition and construction of the Project through the issuance of its revenue bonds to thc

Un ted States of America, United States Department of Agriculture, Rural Utilities Service

(th “Government”) and the West Virginia Water Development Authority (the “Authority”), in

Co nection with the West Virginia Infrastructure Fund administered by the Authority pursuant
to e Act.

D. It is deemed necessary for the Issuer to issue its Water Revenue Bonds

in t e total aggregate principal amount of not more than $4,113,300, in 3 series (collectively,
the “Series 2005 Bonds”), being the Water Revenue Bonds, Series 2005 A (West Virginia
lnf structure Fund), in the aggregate principal amount of not more than $1,573,000 (the
“S ries 2005 A Bonds”), the Water Revenue Bonds, Series 2005 B (United States

Dc ent of Agriculture), in the aggregate principal amount of not more than $2,068,300
• (th “Series 2005 B Bonds”), and the Water Revenue Bonds, Series 2005 C (United States

• De ailment ofAgriculture), in the aggregate principal amount of not more than $472,000 (the
“S es 2005 C Bonds”), to permanently finance the costs of acquisition and construction of

MOS 1519.1
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the Project. Such costs shall be deemed to include thc cost of acquisition and construction

of any public service properties and any improvements and extensions thereto, the cost of all

property rights, easements and franchises deemed necessary or convenient therefor interest,

if any, on the Series 2005 Bonds prior to and during acquisition and construction of the

Project and for a period not exceeding 6 months after completion of acquisition and

construction of the Project; amounts which may be deposited in the respective Reserve

Account for the Series 2005 Bonds (as hereinafter defined); engineering and legal expenses;

expenses for estimates of costs and revenues, expenses for plans, specifications and surveys;

other expenses necessary or incident to determining the feasibility or practicability of the

enterprise, administrative expense, commitment fees, fees and expenses of the Authority,
discount, initial fees for the services of registrars, paying agents, depositories or trustees or

other costs in connection with the sale of the Series 2005 Bonds and such other expenses as

may be necessary or incidental to the financing herein authorized, the acquisition or

construction of the Project and the placing of same in operation, and the performance of the

things herein required or permitted, in connection with any thereof; provided, that

reimbursement to the Issuer for any amounts expended by it for allowable costs prior to the

issuance of the Series 2005 Bonds or the repayment of indebtedness incurred by the Issuer for

such purposes shall be deemed Costs of the Project, as hereinafter defined.

E. The period of usefulness of the System after completion of the Project
is not less than 40 years.

F. It is in the best interests of the Issuer that (I) the Series 2005 A Bonds

be sold to the Authority pursuant to the terms and provisions of a loan agreement by and

between the Issuer and the Authority, on behalf of the West Virginia Infrastructure and Jobs

Development Council (the “Council”), in form satisfactory to the respective parties (the “Loan

Agreement”), approved hereby if not previously approved by resolution of the Issuer, and (ii)
the Series 2005 B Bonds and the Series 2005 C Bonds be sold to the Government pursuant to

the terms and provisions of the Letter of Conditions (as hereinafter defined).

0. The Series 2005 Bonds shall be issued on a parity with each other and

with the Issuer’s (1) Water Revenue Bonds, Series 1990 A, datedApril 2, 1990, issued in the

original principal amount of$3,139,013 (the “Series 1990 A Bonds”), and (ii) Water Revenue

Bonds, Series 1997, dated March 27, 1997, issued in the original principal amount of

$535,000 (the “Series 1997 Bonds”). The Series 2005 Bonds shall be issued senior and prior
to the Issuer’s Water Revenue Bonds, Series 1990 B, dated April 2, 1990, issued in the

original principal amount of $146,487 (the “Series 1990 B Bonds”). The Series 1990 A

Bonds, the Series 1990 B Bonds and the Series 1997 Bonds are collectively referred to herein

as the ‘Prior Bonds.”
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Prior to the issuancc of the Series 2005 Bonds, the Issuer will obtain (I) a

cc ificate o’ an Independent Certified Public Accountant stating that the coverage and parity
tes of the Series 1990 A Bonds and the Series 1997 Bonds are met; (ii) the written consent

of he Registered Owners of the Series 1990 A Bonds and the Series 1997 Bonds to the

iss ance of the Series 2005 Bonds on a parity with the Series 1990 A Bonds and the Series

1 7 Bonds; and (iii) the written consent of the Registered Owners of the Series 1990 B

Bo $ tO the issuance of the Series 2005 Bonds on a senior and prior basis to the Series 1990

B onds. Other than the Prior Bonds, there are no other outstanding bonds or obligations of

th Issuer which are secured by revenues or assets of the System.

H. The estimated revenues to be derived in each year following completion
of the Project from the operation of the System will be sufficient to pay all Operating
Ex nses of the System, the principal of and interest, if any, on the Series 2005 Bonds and the

Pri Bonds and all funds and accounts and other payments provided for herein.

1. The issuer has complied with all requirements of West Virginia law and

the Loan Agreement relating to authorization of the acquisition, construction and operation of

the Project and the System, and the issuance of the Series 2005 Bonds, or will have so

co plied prior to issuance of any thereof, including, among other things and without

ii itation, the approval of the Project and the financing thereof by the Council and the

ob ining of a certificate of public convenience and necessity and approval of this financing
an necessary user rates and charges described herein from the Public Service Commission

of est Virginia (the “PSC”) by final order, the time for rehearing and appeal of which will

ci have expired prior to the issuance of the Series 2005 Bonds or such final order will not

be ubject to appeal or rehearing.

J. The Project has been reviewed and determined to be technically and

fin daily feasible by the Council as required under Chapter 31, Article iSA of the Code of

W tVirginia, 1931, as amended.

Section 1.03. Bond Legislation Constitutes Contract in consideration of the

ac Lance of the Series 2005 Bonds by those who shaft be the Registered Owners of the same

fro time to time, this Bond Legislation shall be deemed to be and shall constitute a contract

bet een the Issuer and such Registered Owners, and the covenants and agreements herein set

fo h to be performed by the Issuer shall be for the equal benefit, protection and security of

the Registered Owners of any and all of such Series 2005 Bonds, all which shall be of equal
ran and without preference, priority or distinction between any one Bond Of a series and any
oth r Bonds of the same series, by reason of priority of issuance or otherwise, except as

ex ly provided therein and herein.
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Section 1.04. Definitions The following terms shall have the following
meanings herein unless the context expressly requires otherwise:

“Act” means, collectively, Chapterl6. Article 13A and Chapter3l, Article l5A

of the Code of West Virginia, 1931, as amended and in effect on the date of adoption hereof.

“Authority” means the West Virginia Water Development Authority, which is

expected to be the original purchaser and Registered Owner of the Series 2005 A Bonds, or

any other agency, board or department of the State of West Virginia that succeeds to the

functions of the Authority.

“Authorized Officer” means die Chairperson oftheGoverning Bodyofthe Issuer

or any temporary Acting Chairperson duly elected by the Governing Body.

“Bond Legislation,” “Resolution,” “Bond Resolution” or “Local Act” means this

Bond Resolution and all orders and resolutions supplemental hereto or amendatory hereof.

“Bond Registrar” means the Issuer, the bank or other entity to be designated as

such in this Bond Resolution or the Supplemental Resolution and its successors and assigns.

“Bond Year” means the 12-month period beginning on the anniversary of the

Closing Date in each year and ending on the day prior to the anniversary date of the Closing
Date in the following year, except that the first Bond Year shall begin on the Closing Date.

“Bonds” means, collectively, the Series 2005 Bonds, the Prior Bonds and any

bonds on a parity therewith subsequently authorized to be issued hereunder or by another

resolution of the Issuer.

“Chairperson” means the Chairperson ofthe Governing Bodyofthe Issuer or any

temporary Acting Chairperson duly elected by the Governing Body.

“Closing Date” means the date upon which there is an exchange of the

Series 2005 Bonds for all or a portion of the proceeds of the Series 2005 Bonds.

“Code” means the Internal Revenue Code of 1986, as amended, and the

Regulations.

“Commission” means she West Virginia Municipal Bond Commission or any

other agency of the State of West Virginia that succeeds to the functions.of the Commission.

P4042 1519.)
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“Consulting Engineers” means Burgess & Niple, Inc., Parkcrsburg, West Virginia,
or y qualified engineer or firm of engineers, licensed by the State, that shall at any time

he ter be procured by the issuer as Consulting Engineers for the System or ponion thereof

in cordancc with Chapter 5G. Article I of the Code of West Virginia, 1931, as amended.

“Costs” or “Costs of the Project” means those costs described in Section I .02D

he of to be a part of the cost of acquisition and construction of the Project.

“Council” means the WestVirginia Infrastructure and Jobs Development Council

or y other agency of die State of West Virginia that succeeds to the functions of the Council.

“Depository Bank” means the bank or banks designated as such in the

Su lemenial Resolution and any successors and assigns, which shall be a member ofFDIC.

“FDIC” means the Federal Deposit Insurance Corporation and any successor

to e functions of the FDIC.

“Fiscal Year” means each 12-month period beginning on July 1 and ending on the

su ceding June 30.

“Governing Body” or “Board” means the public service board of the issuer, as it

ma now or hereafter be constituted.

“Government” means the United States of America, United States Department
of griculture, Rural Utilities Service, which is expected to be the original purchaser and

Re istered Owner of the Series 2005 B Bonds and the Series 2005 C Bonds.

“Government Obligations” means direct obligations of, or obligations the timely
pay ent of the principal of and interest on which is guaranteed by, the United States of

A •ca.

“Grants” means all moneys received by the Issuer on account of any Grant for

the ject.

“Gross Revenues” means the aggregate gross operating and non-operating
rev nues of the System, as hereinafter defined, determined in accordance with generally
acc pled accounting principles, after deduction of prompt payment discounts, if any, and

nabic provision for uncollectible accounts; provided, that “Gross Revenues” does not

md de any gains from the sale or other disposition of, or from any increase in the value of,

cap tal assets (including Qualified investments, as hereinafter defined) or any Tap Fees, as

h inafter defined.
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• “Herein,” “hereto” and similar words shall refer to this entire Bond Legislation.

“Independent Certified Public Accoàntants” means any certified public
accountant or firm of certified public accountants that shall at any time hereafter be retained

by the Issuer to prepare an independent annual or special audit of the accounts of the System
or for any other purpose except keeping the accounts of the System in the normal operation
of its business and affairs

“Investment Property” means:

(A) any security (within the meaning of Section I 65(g)(2XA) or (B) of the

Code),

(B) any obligation,

(C) any annuity contract,

(D) any investment-type property, or

(E) in the case of a bond other than a private activity bond, any residential

rental property for family units which is not located within the jurisdiction of the Issuer and

which is not acquired to implement a court ordered or approved housing desegregation plan.

Except as provided in the following sentence, the term “Investment Property”
does not include any tax-exempt bond. With respect to an issue other than an issue a part of

which is a specified private activity bond (as defined in section 57(a)(5XC) of the Code), the

term ‘investment Property” includes a specified private activity bond (as so defined).

“Issuer” means Lubeck Public Service District, a public service district, public

corporation and poLitical subdivision of the State of West Virginia in Wood County,
West Virginia, and, unless the context clearly indicates otherwise, includes the Governing

Body of the Issuer.

“Letter of Conditions” means, collectively, the Letter of Conditions of the

Government dated March 4, 2004, the amended Letter ofConditions of the Government dated

April 26. 2005, and all amendments thereto, providing for the purchase of the Series 2005 B

Bonds and the Series 2005 C Bonds from the Issuer by the Government.

“Loan Agreement” means the Loan Agreement heretofore entered, or to be

entered, into by and between the Issuer and the Authority, on behalf of the Council. providing
for the purchase of the Series 2005 A Bonds from the Issuer by the Authority, the form of

M0421519.)
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whi h shall be approved, and the execution and delivery by the Issuer authorized and directed

or r tified, by the Supplemental Resolution.

“Net Proceeds” means the face amount of the Series 2005 Bonds, plus accrued

inte t and premium, if any, less original issue discount, if any, and less proceeds, if any,

de ited in the Reserve Accounts. For purposes of the Private Business Use limitations set

f herein, the term Net Proceeds shall include any amounts resulting from the investment

of roceeds of the Series 2005 Bonds, without regard to whether or not such investment is

ma e in tax-exempt obligations.

“Net Revenues” means the balance of the Gross Revenues, remaining after

d ction of Operating Expeflses, as hereinafter defined.

“Nonpurpose Investment” means any Investment Property as defined in Section
•

148 ) of the Code, that is not a purpose investment.

“Operating Expenses” means the reasonable, proper and necessary costs of

re
,
maintenance and operation of the System, as hereinafter defined and includes, without

Ii ting the generality of the foregoing, administrative, engineering, legal, auditing and

in rancc expenses, other than those capitalized as part of the Costs, fees and expenses of the

Au only, fiscal agents, the Depository Bank, Registrar and Paying Agent, other than those

cap talized as part of the Costs, payments to pension or retirement funds, taxes and such other

nable operating costs and expenses as should normally and regularly be included under

gen y accepted accounting principles; provided, that “Operating Expenses” does not include

pay ents on account of the principal of or redemption premium, if any, or interest on the

Bo ds, charges for depreciation, losses from the sale or other disposition of, or from any

dec ase in the value of, capital assets, amortization of debt discount or such miscellaneous

ded ctions as are applicable to prior accounting periods.

“Outstanding,” when used with reference to Bonds and as of any particular date,
d ribes all Bonds theretofore and thereupon being authenticated and delivered, except (i) any
B d canceled by the Bond Registrar at or prior to said date; (ii) any Bond for the payment of

whi moneys, equal to its principal amount and redemption premium, if applicable, with

inte t to the date of maturity or redemption shall be in trust hereunder and set aside for such

pay ent (whether upon or prior to maturity); (iii) any Bond deemed to have been paid as

pro ided in Article X hereof; and (iv) for purposes of consents or other action by a specified

pe ntage of Registered Owners, any Bonds registered to the Issuer.

“Parity Bonds” means additional Parity Bonds issued under the provisions and

wi the limitations prescribed by Section 7.07 hereof.
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“Paying Agent” means the Commission orother entity designated as such for the

Series 2005 A Bonds in the Supplemental Resolution.

“Prior Bonds” means, collectively, the Issuer’s (i) Water Revenue Bonds,

Series 1990 A, dated ApriL 2, 1990, issued in the original aggregate principal, amount of

$3,139,013; (ii) Water Revenue Bonds, Series 1990 B, dated April 2, 1990, issued in the

original aggregate principal amount of$ 146,487; and (iii) Water Revenue Bonds, Series 1997,

dated March 27, 1997, issued in the original aggregate principal amount of $535,000.

“Prior Resolutions” means, collectively, the resolutions of the Issuer

adopted March 28, 1990, and March 27, 1997, authorizing the Prior Bonds.

“Private Business Usc” means use (directly or indirectly) in a trade or business

carried on by any person other than a governmental unit; provided that, use as a member of the

general public shall not be taken into account.

“Project” means the Project as described in Section l.02B hereof.

“PSC” means the Public Service Commission of West Virginia and any

successor to the functions thereof.

“PSC Order” means, collectively, the final order or orders of the PSC, granting
the Issuer a certificate ofconvenience and necessity to construct the Project and approving the

financing for the Project and the rates of the System.

“Qualified Investments” means and includes any of the following:

(a) Government Obligations;

(b) Government Obligations which have been stripped of their unmatured

interest coupons, interest coupons stripped from Government Obligations, and receipts or

certificates evidencing payments from Government Obligations or interest coupons stripped
from Government Obligations;

(C) Bonds, debentures, notes or other evidences of indebtedness issued by

any of the following agencies: Banks for Cooperatives; Federal Intermediate Credit Banks;

Federal Home Loan Bank System; Export-Import Bank of the United States; Federal Land

Banks; Government National Mortgage Association; Tennessee Valley Authority; or

Washington Metropolitan Area Transit Authority;
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(d) Any bond, debenture, note, participation certificate or other similar

oN gations issued by the Federal National Mortgage Association to the extent such obligation
is g aranteed by the Government National Mortgage Association or issued by any other federal

age cy and backed by the full faith and credit of the United States of America;

(e) Time accounts (including accounts evidenced by time certificates of

de sit, time deposits or other similar banking arrangements) which, to the extent not insured

by e FDIC or Federal Savings and Loan insurance Corporation. shall be secured by a pledge
of overnmenl Obligations, provided, that said Government Obligations pledged either must

ma re as nearly as practicable coincident with the maturity of said time accounts or must be

rep aced or increased so that the market value thereof is always at least equal to the principal
am unt of said time accounts;

(I) Money market funds or similar funds whose only assets are investments

of e type described in paragraphs (a) through (e) above;

(g) Repurchase agreements, fully secured by investnlcnLs of the types
de ribed in paragraphs (a) through (e) above, with banks or national banking associations

wh h are membeis of FDIC or with government bond dealers recognized as primary dealers

by he Federal Reserve Bank of New York, provided that said investments securing said

rep rchase agreements either must mature as nearly as practicable coincident with the maturity
of aid repurchase agreements or must be replaced or increased so that the market value

th f is always at least equal to the principal amount of said repurchase agreements, and

pro ided further that the holder of such repurchase agreement shall have a prior perfected
se rity interest m the collateral therefor, must have (or its agent must have) possession of

suc collateral; and such collateral must be free of all claims by third parties;

(h) The West Virginia “consolidated fund” managed by the West
V inia Investment Management Board pursuant to Chapter 12, Article 6 of the Code of

W Virginia, 1931, as amended; and

(I) Obligations of states or political subdivisions or agencies thereof, the

ml I on which is excluded from gross income for federal income tax purposes, and which

arc ted at least “A” by Moody’s Investors Service, Inc. or Standard & Poor’s Corporation.

“Registered Owner” or any similar term whenever used herein with respect to

an ulsianding Bond or Bonds, means the person in whose name such Bond is registered.

“Registrar” mean.s the Bond Registrar.
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“Regulations” means temporary and permanent regulations promulgated under

the Code or any predecessor to the Code.

“Renewal and Replacement Fund” means the Renewal and Replacement Fund

created by the Prior Resolutions and continued by Section 5.01 hereof.

“Reserve Accounts’ means, collectively, the respective reserve accounts of the

Series 2005 Bonds and the Prior Bonds.

“Reserve Requirement” means, collectively, the respective amounts required to

be on deposit in the Reserve Accounts.

“Revenue Fund” means the Revenue Fund created by the Prior Resolutions and

continued by Section 5.01 hereof.

“Secretary” means the Secretary of the Governing Body of the Issuer.

“Series 2005 Bonds’ means, collectively, the Series 2005 A Bonds, the

Series 2005 B Bonds and the Series 2005 C Bonds.

“Series 2005 A Bonds” means the Water Revenue Bonds, Series 2005 A

(West Virginia Infrastructure Fund), of the Issuer, authorized by this Resolution.

“Series 2005 A Bonds Construction Trust Fund” means the Series 2005 A

Bonds Construction Trust Fund created by Section 5.01 hereof.

“Series 2005 A Bonds Reserve Account” means the Series 2005 A Bonds

Reserve Account created by Section 5.02 hereof.

“Series 2005 A Bonds Reserve Requirement” means, as of any date of

calculation, the maximum amount of principal and interest, if any, which will become due on

the Series 2005 A Bonds in the then current or any succeeding year.

“Series 2005 A Bonds Sinking Fund” means the Series 2005 A Bonds Sinking
Fund created by Section 5.02 hereof.

“Series 2005 B and C Bonds Construction Trust Fund” means the Series 2005

B and C Bonds Construction Trust Fund created by Section 5.01 hereof.

“Series 2005 B Bonds’ means the Water Revenue Bonds, Series 2005 B (United
States Department of Agriculture), of the Issuer, authorized by the Resolution.
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“Series 2005 B Bonds Reserve Account” means the Series 2005 B Bonds

Re rye Account created by Section 5.02 hereof.

“Series 2005 B Bonds Reserve Requirement” means, as of any date of

cal ulation, the maximum amount of principal and interest which will become due on the

Sc es 2005 B Bonds in the then current or any succeeding year.

“Series 2005 B Bonds Sinking Fund” means the Series 2005 B Bonds Sinking
Fu created’by Section 5.03A(2) hereof.

“Series 2005 C Bonds” means the WaterRevenue Bonds, Series 2005 C (United

Sta $ Department of Agriculture), of the Issuer, authorized by the Resolution.

“Series 2005 C Bonds Reserve Account” means the Series 2005 C Bonds

Re we Account created by Section 5.02 hereof.

“Series 2005 C Bonds Reserve Requirement” means, as of any date of

cal lation, the maximum amount of principal and interest which will become due on the

Se es 2005 C Bonds in the then current or any succeeding year.

“Series 2005 C Bonds Sinking Fund” means the Series 2005 C Bonds Sinking
Fu d created by Section 5.03A(2) hereof.

“Sinking Funds” means, collectively, the respective sinking funds of the

S es 2005 Bonds and the Prior Bonds.

“State” means the State of West Virginia.

“Supplemental Resolution” means any resolution or order of the Issuer

sup lementing or amending this Resolution and, when preceded by the article “the,” refers

s ifically to the supplemental resolution or resolutions authorizing the sale of the

Se es 2005 Bonds; provided, that any matter intended by this Resolution to be included in the

Su lemental Resolution with respect to the Series 2005 Bonds, and not so included, may bc

mci dcci in another Supplemental Resolution.

“Surplus Revenues” means the Net Revenues not required by the Bond

Le islation to be set aside and held for the payment of or security for the Bonds or any other

obl gaLlons of the Issuer, including, without iimitatiop, the Sinking Funds, the Reserve

Ac ounts and the Renewal and Replacement Fund.
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• “System” means the complete public service properties of the Issuer for the

diversion, development, pumping. impounding, treatment, storage, distribution or furnishing
of water to or for the public for industrial, public, private or other uses as presently existing
in its entirety or any integral part thereof, and shall include the Project and any additions,

improvements and extensions thereto hereafter constructed or acquired for the System from

any sources whatsoever.

“Tap Feeshi means the fees, if any, paid by prospective customers of the System
in order to connect thereto.

“West Virginia Infrastructure Fund” means the West Virginia Infrastructure Fund
established in accordance with Chapter 31, Article 15A, Section 9 of the Code of West

Virginia, 1931, as amended and in effect on the date of adoption hereof.

Additional terms and phrases arc defined in this Resolution as they are used.

Words importing singular number shall include the plural number in each case and vice versa;

words importing persons shall include firms and corporations; and words importing the

masculine, feminine or neutral gender shall include any other gender~ and any requirement for

execution or attestation of the Bonds or any certificate or other document by the Chairperson
or the Secretary shall mean that such Bonds, certificate or other document may be executed

or attested by an Acting Chairperson or Acting Secretary.
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ARTICLE II

AUThORIZATION OF ACQUISITION AND
CONSTRUCTION OFThE PROJECT

Section 2.01. Authorization of Acquisition and Construction of the Proiect

Th re is hereby authorized and ordered the acquisition and construction of the Project, at an

Cs mated cost of$4,113,300, in accordance with the plans and specifications which have been

pie ared by the Consulting Engineers, heretofore filed in the office of the Governing Body.
Th proceeds of the Series 2005 Bonds shall be applied as provided in Article Vi hereof. The

Iss er has received bids and will enter into contracts for the acquisition and construction of

the Project, in an amount and otherwise compatible with the financing plan submitted to the

Go ernmcnt, the Authority, and the Council.

The cost of the Project is estimated to be $4,113,300, of which $1,573,000 will

be btaincd from proceeds of the Series 2005 A Bonds, $2,068,300 will be obtained from

p $ of the Series 2005 B Bonds and $472,000 will be obtained from proceeds of the

Se es 2005 C Bonds.
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ARTICLE IJI

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION
AND SALE OF BONDS; AUTHORIZATION AND EXECUTION

OF LOAN AGREEMENT

Section 3.01. Authorization ofBonds For the purposes of capitalizing interest

on the Series 2005 Bonds, funding the respective Reserve Account for the Series 2005 Bonds,

paying Costs of the Project not otherwise provided for, and paying certain costs of issuance

of the Series 2005 Bonds and related costs, or any or all of such purposes, as determined by
the Supplemental Resolution, there shall be and hereby are authorized to be issued negotiable
Series 2005 Bonds of the Issuer. The Series 2005 Bonds shall be issued in 3 series, each as

a single bond, designated respectively as “WaterRevenue Bonds, Series 2005 A (West Virginia
Infrastructure Fund),” in the principal amount of not more than $1,573,000, “Water Revenue

Bonds. Series 2005 B (United States Department of Agriculture),” in the principal amount of

not more than $2,068,300, and “Water Revenue Bonds, Series 2005 C (United States

Department of Agriculture),” in the principal amount of not more than $472,000, and each

shall have such terms as set forth hereinafter and in the Supplemental Resolution. The

proceeds of the Series 2005 Bonds remaining after funding the Reserve Accounts (if funded
from Bond proceeds) and capitalizing interest on the Series 2005 Bonds, if any, shall be

deposited in or credited to the respective Series 2005 Bonds Construction Trust Fund

established by Section 5.01 hereof and applied as set forth in Article VI hereof.

Section 3.02. Terms of Bonds A. The Series 2005 A Bonds shall be issued in

such principal amounts; shall bear interest at such race or rates, not exceeding the legal
maximum rate, payable on such dates; shall mature on such dates and in such amounts; and shall

be redeemable, in whole or in part, all as the Issuer shall prescribe in a Supplemental
Resolution or as specifically provided in the Loan Agreement. The Series 2005 A Bonds shall

be payable as to principal at the office of the Paying Agent, in any coin or cunency which, on

the dates of payment of principal is legal tender for the payment of public or private debts

Under the laws of the United States ofAmerica. Interest on the Series 2005 A Bonds Shall be

paid by check or draft of the Paying Agent mailed to the Registered Owner thereof at the

address as it appears on the books of the Bond Registrar, or by such other method as shall be

mutually agreeable so long as the Authority is the Registered Owner thereof.

Unless otherwise provided by the Supplemental Resolution, the Series 2005 A

Bonds shall be issued iii the form of a single bond, fully registered to the Authority, with a

record of advances and a debt service schedule attached, representing the aggregate principal
amount of the Series 2005 A Bonds. The Series 2005 A Bonds shall be exchangeable at thc

option and expense of the Registered Owner for another fully registered Bond or Bonds of the

same series in aggregate principal amount equal to the amount ofsaid Bonds then Outstanding
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an being exchanged, with principal installments or maturities, as applicable, corresponding
to e dates of payment of principal installments of said Bonds; provided, that the Authority
sh II not be obligated to pay any expenses of such exchange.

B. The Series 2005 B Bonds shall be issued in such principal amounts: shall

interest at such rate or rates, not exceeding the legal maximum rate, payable monthly on

su h dates, shall mature on such dates and in such amounts; and shall be redeemable, in whole

or ci pait, all as the Issuer shall prescribe in the Supplemental Resolution or as specifically

p vided in the Series 2005 B Bonds.

C. The Series 2005 C Bonds shall be issued in such principal amounts; shall

interest at such rate or rates, not exceeding the legal maximum rate, payable monthly on

su h dates, shall mature on such dates and in such amounts; and shall be redeemable, in whole

or ci part, all as the Issuer shall prescribe in the Supplemental Resolution or as specifically

p videdintheSeries2005CBonds

Subsequent series of Bonds, if any, shall be issued in fully registered form and

in enominations as determined by a Supplemental Reso!ution. Such Bonds shall be dated and

sh have such terms as set forth in a Supplemental Resolution.

Section 3.03. Execution ofBonds The Series 2005 Bonds shall be executed in

th name of the Issuer by the Chairperson, and the seal of the Issuer shall be affixed thereto

or mprinted thereon and attested by the Secretary. In case any one or more of the officers

wh shall have signed or sealed the Series 2005 Bonds shall cease to be such officer of the

Iss er before the Series 2005 Bonds so signed and sealed have been actually sold and

dcl vered, such Bonds may nevertheless be sold and delivered as herein provided and may be

iss ed as if the person who signed or sealed such Bonds had not ceased to hold such office.

An Series 2005 Bonds may be signed and scaled on behalf of the Issuer by such person as at

the actual time of the execution of such Bonds shall hold the proper office in the Issuer,

al ough at the date of such Bonds such person may not have held such office or may not have

be n so authorized.

Section 3.04. Bond Registrar~ Authentication and Registration A. The Bond

Re ~strar for the Series 2005 A Bonds shall be the bank or other entity to be designated as

SUC in the Supplemental Resolution and its successors and assigns. No such Bonds shall be

val d or obligatory for any purpose or entitled to any security or benefit under this Bond

Le islation unless and until the Certificate of Authentication and Registration on such Bond,

su tantially in the form set forth in Section 3.10 hereof, shall have been manually executed

by c Bond Registrar. Any such executed Certificate ofAuthentication and Registration upon
an such Bond shall be conclusive evidence that such Bond has been authenticated, registered

delivered under this Bond Legislation. The Certificate of Authentication and Registration

M04 1819.1

16



on any such Bonds shall be deemed to have been executed by the Bond Registrar if manually
signed by an authorized officer of the Bond Registrar, but it shall not be necessazy that the

same officer sign the Certificate of Authentication and Registration on all of such Bonds

issued hereunder. The provisions of this paragraph relating to authentication and registration
shall not apply to the Series 2005 B Bonds or the Series 2005 C Bonds.

B. The Issuer shall be the Bond Registrar for the Series 2005 B Bonds and

the Series 2005 C Bonds and will keep, or cause to be kept by its agent, at its office, books for

the registration and transfer of the Series 2005 B Bonds and the Series 2005 C Bonds and,

upon presentation for such purpose, the Bond Registrar shall, under such reasonable

regulations as it may prescribe, register the Series 2005 B Bonds and the Series 2005 C Bonds

initially issued pursuant hereto and register the transfer, or cause to be registered by its agent,

on such books, the transfer of the Series 2005 B Bonds and the Series 2005 C Bonds as

hereinbefore provided.

The Bond Registrar shall accept the Series 2005 B Bonds and the Series 2005

C Bonds for registration or transfer only if ownership thereof is to be registered in the name

of the Government, an individual (including joint ownership), a corporation, a partnership or
a trust, and only upon receipt of the social security number of each individual, the federal

employer identification number of each corporation or partnership or the social security
numbers of the settlor and beneficiaries of each trust and the federal employer identification

number and date of each trust and the name of the trustee of each trust andlor such other

identifying number and information as may be required by law. The Series 2005 B Bonds and

the Series 2005 C Bonds shah initially be fully registered as to both principal and interest in

the name of the United States of America. So long as the Series 2005 B Bonds and the Series

2005 C Bonds shall be registered in the name of the United States of America, the address of

the United States of America for registration purposes shall be National Finance Office, 1520

Market Street, St. Louis, Missouri 63103, or such other address as shall be stated in writing
to the Issuer by the United States of America.

Section 3.05. Nea~otiability. Transferand Registration Subject to the provisions
for transfer of registration set forth below, the Series 2005 Bonds shall be and have all of the

qualities and incidents of negotiable instruments under the Uniform Commercial Code of the

State of West Virginia, and each successive Registered Owner, in accepting the

Series 2005 Bonds shall be conclusively deemed to have agreed that such Bonds shall be and

have all of the qualities and incidents of negotiable instruments under the Uniform

Commercial Code of the State of West Virginia, and each successive Registered Owner shall

further be conclusively deemed to have agreed that such Bonds shall be incontestable in the

hands of a bona tide registered owner for value.

M0121$I9.I
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So long as the Series 2005 Bonds remain outstanding, the Issuer, through the

B d Registrar as its agent, shall keep and maintain books for the registration and transfer of

th Bonds.

The registered Series 2005 Bonds shall be transferable only upon the books of

th Bond Registrar, by the Registered Owner thereof in person or by his attorney duly
au orized in writing. upon surrender thereto, together with a written instrument of transfer

sa sfactory to the Bond Registrar, duly executed by the Registered Owner or his duly
au orized attorney.

In all cases in which the privilege of exchanging Series 2005 Bonds or

t sfemng the registered Series 2005 Bonds is exercised, all such Bonds shall be delivered

in ccordance with the provisions of this Bond Legislation. All such Bonds surrendered in any

su h exchanges or transfers shall forthwith be canceled by the Bond Registrar. For every such

ex hange or transfer of such Bonds, the Bond Registrar may make a charge sufficient to

rei burse it for any tax, fee or other governmental charge required to be paid with respect to

su h exchange or transfer md the cost of preparing each new Bond upon each exchange or

t sfer, and any otherexpenses ofthe Bond Registrar incurred in connection therewith, which

su or sums shall be paid by the Issuer. The Bond Registrar shall not be obliged to make any

su h exchange or transfer of Bonds during the period commencing on the 15th day of the

m th next preceding an interest payment date on such Bonds or, in the case of any proposed
re mption of such Bonds, next preceding the date of the selection of Bonds to be redeemed,

an ending on such interest payment date or redemption date.

Section 3.06. Bonds Mutilated. Destroved.~Swlen or Lost In case any

S es 2005 Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may, in

its iscretion, issue, and the Bond Registrar shall, if so advised by the Issuer, authenticate,

re •ster and deliver, a new Bond ofthe same series and of like tenor as the Bonds so mutilated,

d troyed, stolen or lost, in exchange and substitution for such mutilated Bond, Upon surrender

an cancellation of such mutilated Bond, or in lieu of and substitution for the Bond destroyed,
sb en or lost, and upon the Registered OwnerS furnishing satisfactory indemnity and

co plying with such other reasonable regulations and conditions as the Issuer may prescribe
an paying such expenses as the Issuer and the Bond Registrar may incur. All Bonds so

su ndered shall be cancelled by the Bond Registrar and held for the account of the Issuer.

Ifa y such Bond shall have matured orbe about to mature, instead ofissuing a substitute Bond,

the Issuer may pay the same, upon being indemnified as aforesaid, and if such Bond be lost,

510 en or destroyed, without surrender thereof.

Section 3.07. Bonds not to be Indebtedness of the Issuer The Series 2005

Bo ds shall not, in any event, be or constitute an indebtedness of the Issuer within the meaning

of y constitutional or statutory provision or limitation, but shall be payable solely from the
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Net Revenues derived from the operation of the System as herein provided. No Registered
Owner of such Bonds shall ever have the right to compel the exercise of the taxing power of

the Issuer, if any, to pay such Bonds or the interest, if any, thereon.

Section 3.08. Bonds Secured by Pledge of Net Revenues: Lien Position with

Respect to Prior Bonds The payment of the debt service of all the Series 2005 Bonds shall

be secured forthwith equally and ratably with each other by a first lien on the Net Revenues,

on a panty with the lien on the Net Revenues in favor of the Registered Owners of the Series

1990 A Bonds and the Series 1997 Bonds and senior and prior to the lien on the Net Revenues

in favor of the Registered Owners of the Series 1990 B Bonds. Such Net Revenues in an

amount sufficient to pay the principal of and interest on and other payments for the

Series 2005 Bonds and the Prior Bonds and to make alt other payments provided for in the

Bond Legislation and the Prior Resolutions, are hereby irrevocably pledged to such payments
as they become due.

Section 3.09. Delivery of Bonds A. The Issuer shall execute and deliver the

Series 2005 A Bonds to the Bond Registrar, and the Bond Registrar shall authenticate, register
and deliver the Series 2005 A Bonds to the original purchasers upon receipt of a request and

authorization to the Bond Registrar on behalf of the Issuer, signed by an Authorized Officer,

to authenticate, register and deliver such Bonds to the original purchasers.

B. The Issuer shall execute and deliver the Series 2005 B Bonds and the

Series 2005 C Bonds to the Government as soon as the Government will accept such delivery.

Section 3.10. Form of Bonds The text of each series of the Series 2005 Bonds

shall be in substantially the following form, with such omissions, insertions and variations as

may be necessary and desirable and authorized or pennined hereby, or by any Supplemental
Resolution adopted prior to the issuance thereof:

M0421R19.I
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(FORM OF SERIES 2005 A BOND)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BOND, SERIES 2005 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

NoAR-__ $_____

KNOW ALL MEN BY ThESE PRESENTS: That on this
—

day of_____
20

—,
LLJBECK PUBLIC SERVICE DISTRICT, a public service district, public corporation

ani political subdivision of the State of West Virginia in Wood County of said State (the
is uer”), for value received, hereby promises to pay, solely from the special funds provided
the efor, as hereinafter set forth, to the WEST VIRGINIA WATER DEVELOPMENT

•

Al THORITY (the “Authority”) or registered assigns, the sum of

—
____________________________________

DOLLARS ($ ), or such lesser

am unt as shall have been advanced to the Issuer hereunder and not previously repaid, as set

for h in the “Record of Advances” attached as EXHIBIT A hereto and incorporated herein by
ref rence, in quarterly installments on March 1. June 1, September 1 and December 1 of each

ye~ , commencing I,
—,

as set forth on the “Debt Service Schedule” attached as

EX IIBIT B hereto and incorporated herein by reference. The interest on this Bond at the race

per annum set forth on said EXHIBIT B shall be payable quarterly on March 1, June 1,

Sd cember I and December 1 of each year, commencing I,
____,

set forth on said

EX JIBIT B.

Principal installments of this Bond are payable in any coin or currency which,

on he respective dates of payment of such installments, is legal tender for the payment of

pul lic and private debts under the laws of the United States of America, at the office of the

We 1 Virginia Municipal Bond Commission, Charleston. West Virginia (the “Paying Agent”).
Thi interest on this Bond is payable by check or draft of the Paying Agent mailed to the

Re~ istered Owner (as defined in the hereinafter described Bond Legislation) hereof at the

adc ess as it appears on the books of the Registrar (as defined in the hereinafter described

Boi d Legislation) on the j5l day of the month next preceding an interest payment date, or by
suc other method as shall be mutually agi~ecable so long as the Authority is the Registered
Ov~ icr hereof.

This Bond may be redeemed prior to its stated date of maturity in whole or in

par but only with the express written consent of the Authority and the West Virginia
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Infrastructure and Jobs Development Council (the “Council”), and upon the terms and

conditions prescnbed by, and otherwise in compliance with, the Loan Agreement by and

between the Issuer and the Authority, on behalf of the Council, dated
. 200_.

This Bond is issued (1) to pay a portion of the costs of acquisition and

construction of ccrtain improvements and extensions to the existing public water facilities of

the Issuer (the “Project”); and (ii) tO pay certain costs of issuance of this Bond and related

costs. The existing public water facilities of the Issuer, the Project and any further

improvements or extensions thereto are herein called the “System.” This Bond is issued under

the authority of and in full compliance with the Constitution and statutes of the State of

West Virginia, including particularly Chapter 16, Article I 3A and Chapter 31, Article ISA of

the Code ofWest Virginia, 1931, as amended (collectively, the “Act”), a Bond Resolution duly
adopted by the Issuer on

, 200_, and a Supplemental Resolution duly adopted
by the Issueron

_____________, 200_ (collectively, the “Bond Legislation”), and is subject
to all the terms and conditions thereof. The Bond Legislation provides for the issuance of

additional bonds under certain conditions, and such bonds would be entitled to be paid and

secured equally and ratably from and by the funds and revenues and other security provided for

this Bond under the Bond Legislation.

ThIS BOND IS ISSIJEDONA PARITY WITH RESFECTTOLIENS, PLEDGE

ANDSOURCEOFANDSECURITYFORPAYMENT,ANDIN ALLOTHER RESPECTS,

WITH THE ISSUER’S (1) WATERREVENUEBONDS, SERIES 1990A, DATEDAPRIL 2,

1990, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNTOF $3,139,013

(THE “SERIES 1990A BONDS”); (2)WATER REVENUEBONDS, SERIES 1997, DATED

MARCH 27,1997, ISSUEDINTHEORIGINALAGGREGATEPRINCIPALAMOUNTOF

$535,000(THE “SERIES 1997 BONDS”); (3)WATERREVENUEBONDS, SERIES 2005 B

(UNITED STATES DEPARTMENTOFAGRICULTURE), DATED ,2005, ISSUED

CONCURRENTLY HEREWITH IN ThE ORIGINAL AGGREGATE PRINCIPAL

AMOUNT OF$ (THE ‘SERIES 2005 B BONDS”); AND (4)WATER REVENUE

BONDS, SERIES 2005 C(UNITEDSTATES DEPARThIENTOFAGRICULTURE),DATED

.ISSUEDCONCURRENTLY HEREWITH INTHEORIGINALAGGREGATE

PRINCIPAL AMOUNTOF$ (THE “SERIES 2005 C BONDS”). THE SERIES 1990

A BONDS, ThE SERIES 1997 BONDS, THE SERIES 2005 B BONDS ANDThE SERIES

2005 C BONDS ARE HEREINAFTER COLLECTIVELY CALLED THE “FIRST LIEN

BONDS.”

This BOND IS ISSUED SENIOR AND PRIORWITH RESPECTTO LIENS.

PLEDGEANDSOURCEOFANDSECURITYFORPAYMENTTOTHEISSUER’SWATER

REVENUEBONDS. SERIES 1990 B, DATEDAPRIL 2,1990, ISSUED INTHE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $146,487.
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This Bond is payable only from and secured by a pledge ofthe Net Revenues (as

de med in the Bond Legislation) to be derived from the System, on a panty with the pledge of
Ne Revenues in fivor of the registered owners of the First Lien Bonds, and from moneys in

th reserve account created under the Bond Legislation for this Bond (the “Series 2005 A

Bo Reserve Account”) and unexpended proceeds ofthis Bond. Such Net Revenues shall be

su Icient to pay the principal of and interest on all bonds which may be issued pursuant to the

A and shall be set aside as a special fund hereby pledged for such purpose. This Bond does

no constitute an indebtedness of the Issuer within the meaning of any constitutional or

sta utory provisions or limitations, nor shall the Issuer be obligated to pay the same or the

in rest hereon, except from said special fund provided from the Net Revenues, the moneys
in t e Series 2005 A BondsReserve Account and unexpended proceeds of this Bond. Pursuant

tot e Bond Legislation, the Issuerhas covenanced and agreed to establish and mairnainjust and

eq itable rates and charges for the use of the System and the services rendered thereby, which

sh be sufficient, together with other revenues of the System, to provide for the reasonable

cx ses ofoperation, repair and maintenance of the System, and to leave a balance each year

eq alto at least 115% of the maximum amount of principal of and interest on this Bond

pa able in any year and all otherobligations secured by a lien on or payable from such revenues
on parity with this Bond, including the First Lien Bonds; provided however, that so long as

the exists in the Series 2005 A Bonds Reserve Account, an amount at least equal to the

m imum amount of principal and interest which will become due on this Bond in the then

cu t or any succeeding year, and in the respective reserve accounts established for any other

obl gallons outstanding on a parity with this Bond, including the First Lien Bonds, an amount

at I t equal to the requirement therefor. such percentage may be reduced to 110%. The

Iss er has entered into certain further covenants with the Registei~ed Owner (as defined in the

.Bo d Legislation) of this Bond for the terms of which reference is made to the Bond

Le islation. Remedies provided the Registered Owner of this Bond are exclusively as

pro ided in the Bond Legislation, to which reference is here made for a detailed description
tim f.

Subject to the registration requirements set forth herein, this Bond is

t sferable, as provided in the Bond Legislation, only upon the books of the Registrar (as
defned in the Bond Legislation) by the Registered Owner, or by its atton1~y duly authorized

in riling, upon the surrender of this Bond, together with a written instniment of transfer

sati factory to the Registrar, duly executed by the Registered Owner or its attorney duly
au rized in writing.

Subject to the registration requirements set forth herein, this Bond, under the

pro sion of the Act, is and has all the qualities and incidents ofa negotiable instrument under

the nifonn Commercial Code of the State of West Virginia.
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All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the Bond

Legislation, shall be applied solely to payment of the costs of the Project and the costs of

issuance hereof as described in the Bond Legislation, and there shall be and hereby is created

and granted a lien upon such moneys, until so applied, in favor of the Registered Owner ofthis

Bond.

In accordance with the requirements of the United Stares Department of

~kur~ for the issuance of parity obligations, this Bond will be in default should any

this ~~nd be used for a purpose that will contribute to excessive erosion of highly
~nd or i ~e conversion of wetlands to produce an agricultural commodity.

IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

..iired to exist, happen and be performed precedent to and at the

.~ .‘c• ~f~c A~ ~st, have happened, and have been performed in due time, form and

c~by law, and that the amount ofthis Bond, together with all otherobligations
not exceed any limit prescribed by the Constitution or statutes of the State

that a sufficient amount of the Net Revenues of the System has been

p~. set aside into said special fund by the Issuer for the prompt payment of

the
~ ~. ii~o ~t on this Bond.

All provisions ofthe Bond Legislation, resolutions and statutes under which this

Bc:nd is issued shall be deemed to be a part of the contract evidenced by this Bond to the same

extent as if written fully herein.
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IN WITNESS WHEREOF. LUBECK PUBLIC SERVICE DISTRICT has

cai .~ed this Bond to be signed by its Chairperson and its corporate seal to be hereunto affixed

am attested by its Secretary, and has caused this Bond to be dated as of the daze first written

ab~ ye.

ESI AL]

Chairperson

Al ~EST~

Seiretary

MOl: I$~9.I
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(Form ot)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one ofthe Series 2005 A Bonds described in the within-mentioned

Bond Legislation and has been duly registered in the name of the Registered Owner set forth

above, as of the date set foith below.

Date:
________________,

200.

_____________________________

as Registrar

Authorized Officer

M042(119.I
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(Form of)

EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1 $ (19) $

(2 $ (20) $

(3 $ (21) $

(4 $ (22) S

(5 $ (23) $

(6 $ (24) S

(7 $ (25) S

(8 $ (26) $

(9 $ (27) $

(1) $ (28) S

(1) $ (29) S

(1) $ (30) S

(1) $ (31) $

(1) $ (32) $

(1) $ (33) $

(1) S (34) $

(1) $ (35) $

(1) $ (36) $

TOTAL $_______

I$19.I
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EXHIBiT B

DEBT SERVICE SCHEDULE

M0121S19)
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(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undei~igned sells, assigns, and transfers

unc
______________________________________

the within Bond and does hereby
irri vocably constitute and appoint , Attorney to

ira sfer the said Bond on the books kept for registration of the within Bond of the said Issuer

wil ifull power of substitution in the premises.

Dated:
_________________

In 1 ic presence of:

M042 819.1

28



(FORM OF SERIES 2005 B BOND)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

LUBECK PUBLIC SERVICE DISTRiCT

WATER REVENUE BOND, SERIES 2005 B

(UNITED STATES DEPARTMENT OF AGRICULTURE)

No. BR-I $_____

FOR VALUE RECEIVED, on this
—

day of
_______, 200_, LUBECK

PUBLIC SERVICE DISTRICr, a public service district, public corporation and political
subdivision of the State of West Virginia in Wood County of said State (the “Issuer”),
promises to pay to the order of thc UNITED STATES OFAMERICA (the “Government”), at

its National Finance Office, 1520 Market Street, St. Louis, Missouri 63103, or at such other

place as the Government may hereafterdesignate in writing, and in the manner provided below,
the principal sum of___________________________ DOLLARS (S ), or
such lesser amount as is set forth on the Record ofAdvances attached hereto and incorporated
herein by reference, plus interest on thc unpaid principal balance at the rate of % per

annum.

The principal of and interest on this Bond shall be paid in the following
installments on the following dates: Monthly installments of interest only cr1 the amounts

advanced hereunder, commencing 30 days following the date of delivery of this Bond and

continuing on the corresponding day of each month thereafter for the first 24 months after the

date hereof, and thereafter, on the corresponding day ofeach month in installments ofprincipal
and interest in the aggregate amount of S ,except that the final installment shall be paid
at the end of40 years from the date of this Bond in the sum of the unpaid principal and interest

due on the date thereof and except that prepayments may be made as provided below. This

consideration shall support any agreement modifying the foregoing scheduic of payments.

If the total amount of the loan is not advanced at the time of loan closing, the

loan shall be advanced to the Issuer as requested by the Issuer and approved by the Government

and interest shall accrue on the amount of each advance from its actual date as shown on the

Record of Advances attached hereto as a part hereof.

Every payment made on any indebtedness evidenced by this Bond shall be

applied first to interest computed to the effective date of the payment and then to principal.

MO42IRI9.~

29



Prepayments of scheduled installments, or any portion thereof, may be made

at y time at the option of the Issuer. Extra payments, as defined in the regulations of the

Go emment, shall, after payment of interest, be applied to the installment last to come due

Un r this Bond and shall not affect the obligation of the Issuer to pay the remaining
ins Ilments as scheduled herein.

Any amount advanced or expended by the Government for the collection

he f, or to preserve or to protect any security therefor, or otherwise under the terms of any

rity or other instrument executed in connection with the loan evidenced hereby, at the

op ion of the Government, shall become a part of and bear interest at the same rate as the

pri cipal ofthe debt evidenced hereby and be immediately due and payable by the Issuer to the

Ci emment without demand. The Issuer agrees to use the loan evidenced hereby solely for

pu authorized by the Government. The Issuer has granted to the Government a lien on

the proceeds of this Bond until such proceeds are expended for authorized purposes.

This Bond is issued (i) to pay a portion of the costs of acquisition and

Co struction of certain improvements and extensions to the existing public water facilities of

the Issuer (the “Project”); and (ii) to pay certain costs of issuance of this Bond and related

c
.

The existing public water facilities of the Issuer, the Project and any further

im rovcments or extensions thereto are herein called the “System.” This Bond is issued under

the authority of and in full compliance with the Constitution and statutes of the State of West

Vi ia., including particularly Chapter 16, Article 1 3A of the Code of West Virginia. 1931,
as uded (the “Act”), a Bond Resolution duly adopted by the Issuer on

_____, 200_, and a

Su plemental Resolution duly adopted by the Issuer on _____,200_(collectively, the “Bond

Le islation”), and is subject to all the terms and conditions thereof. The Bond Legislation
p ides for the issuance of additional bonds under certain conditions, and such bonds would

be ntitled to be paid and secured equally and ratably from and by the funds and revenues and

oth security provided for this Bond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,
P DGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL OTHER

PECFS,WfflIThEISSUER’S (1 )WATER REVENUE BONDS, SERIES 1990 A,DATED

AP IL 2,1990, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF

$3, 39,013 (THE “SERIES 1990 A BONDS”); (2)WATER REVENUE BONDS, SERIES

1 7, DATEDMARCH 27.1997, ISSUED INTHEORIGINALAGGREGATEPRINCIPAL

A OUNTOF$535,000 (THE “SERIES 1997 BONDS”); (3) WATER REVENUE BONDS,
SE IES 2005 A (WEST VIRGINIA INFRASTRUCTURE FUND), DATED ,2005,
IS CONCURRENTLYHEREWITH IN THEORIGINAL AGGREGATE PRINCIPAL

OUNT OF$ (THE“SERIES 2005 A BONDS”); AND (4) WATER REVENUE
BO ,SERIES 2005C (UNITEDSTATESDEPARTMENTOFAGRJCUL11JRE). DATED

2005, ISSUEDCONCURRENTLY HEREWITH INTHEORIGINALAGGREGATE
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PRINCIPAL AM0UNTOF$ (THE “SERIES 2005C BONDS”). THESERIES 1990

A BONDS, ThE SERIES 1997 BONDS, ThE SERIES 2005 A BONDS ANDThE SERIES

2005 C BONDS ARE HEREINAFTER COLLECTIVELY CALLED ThE “FIRST LIEN

BONDS.”

ThIS BOND IS ISSUED SENIOR ANDPRIORWITH RESPECTTO LIENS,
PLEDGEANDSOURCEOFANDSECURITY FORPAYMENTTOTHE ISSUER’S WATER

REVENUEBONDS, SERIES 1990 B, DATEDAPRIL 2,1990, ISSUED INTHEORIGINAL
AGGREGATE PRINCIPAL AMOUNT OF $146,487.

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defined in the Bond Legislation) to be derived from the System, on a parity with the pledge
of Net Revenues in favor of the registered owners of the First Lien Bonds, and from moneys
in the reserve account created under the Bond Legislation for this Bond (the “Series 2005 B

Bonds Reserve Account”) and unexpended proceeds of this Bond. Such Net Revenues shall

be sufficient to pay the principal of and interest on all bonds which may be issued pursuant to

the Act and shall be set aside as a special fund hereby pledged for such purpose. This Bond

does not constitute an indebtedness of the Issuer within the meaning of any constitutional or

statutoiy provisions or limitations, nor shall the Issuer be obligated to pay the same or the

interest hereon. except from said special fund provided from the Net Revenues, the moneys

in the Series 2005 B Bonds Reserve Accountand unexpended proceeds ofthis Bond. Pursuant

to the Bond Legislation, the Issuer has covenanted and agreed to establish and maintain just and

equitable rates or charges for the use of the System and the services rendered thereby, which
shall be sufficient, together with other revenues of the System, to provide for the reasonable

expenses of operation, repair and maintenance ofthe System, and to leave a balance each year

equal to at least 115% of the maximum amount of principal of and interest on this Bond

payable in any year and all other obligations secured by a lien or payable from such revenues

on a parity with this Bond, including the First Lien Bonds; provided however, that so long as

there exists in the Series 2005 B Bonds Reserve Account, an amount at least equal to the

maximum amount of principal and interest which will become due on this Bond in the then

cunent or any succeeding year, and in the respective reserve accounts established for any
other obligations outstanding on a parity with this Bond, including the First Lien Bonds, an

amount at least equal to the requirement therefor, such percentage may be reduced to 110%.

The Issuer has entered into certain further covenants with the Registered Owner (as defmcd

in the Bond Legislation) of this Bond for the terms of which reference is made to the Bond

Legislation. Remedies provided the Registered Owner of this Bond arc exclusively as

provided in the Bond Legislation, to which reference is here made for a detailed description
thereof.

MOI2I5~9.I
• 31



Subject to the registration requirements set forth in the Bond Legislation, this

B d is transferable, as provided in the Bond Legislation, only upon the books of the Secretary
of e Issuer, as registrar (the “Registrar”), which shall be kept for that purpose at the office

of Registrar, by the Registered Owner or by its attorney or legal representative duly
au orized in writing, upon surrender of this Bond,’ together with a written instrument of

tra sfer satisfactory to the Registrar, duly executed by the Registered Owner or its attorney

or I gal representative duly authorized in writing.

Subject to the registration requirements set forth in the Bond Legislation, this

Bo d under the provision of the Act, is and has all the qualities and incidents of a negotiable
ins ment under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

re yment of all amounts advanced for preliminary expenses as provided by law and the Bond

Le islation, shall be applied solely to payment of the costs of the Project and the costs of

ISS ance hereof as described in the Bond Legislation, and there shall be and hereby is created

an granted a lien upon such moneys, until so applied, in favor ofthe Registered Ownerof this

Bod.

The Issuer hereby certifies that it is unable to obtain sufficient credit elsewhere

to ancc its actual needs at reasonable rates and terms, taking into consideration prevailing
pri ate and cooperative rates and terms in or near its community for loans for such purposes
an periods of time.

If at any time it so appears to the Government that the Issuer may be able to

ob a loan from a responsible cooperative or private creditor at reasonable rates and terms

for loans for such purposes and period of time, the Issuer will at the Government’s request

ap y for and accept such loan in sufficient amount to repay the Government.

In accordance with the requirements of the United States Department of’

Ag culture for the issuance of parity obligations, this Bond will be in default should any

p eeds of this Bond be used for a purpose that will contribute to excessive erosion of highly
e ble land or to the conversion of wetlands to produce an agricultural commodity.

This Bond is given as evidence of a loan to the Issuer made or insured by the

Go emment pursuant to the Rural Development Act of 1972. This Bond shall be subject to

the resent regulations of the Government and to its future regulations not inconsistent with

the xpress provisions hereof.
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IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened and have been performed in due time, form and

manneras required bylaw, and that the amount of this Bond, togetherwith all otherobligations
of the Issuer, does not exceed any limit prescribed by the Constitution or statutes of the State

of West Virginia and that a sufficient amount of the Net Revenues of the System has been

pledged to and will be set aside into said special fund by the Issuer for the prompt payment of

the principal of and interest on this Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.

M0421819.)
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IN WITNESS WHEREOF, LUBECK PUBLIC SERVICE DISTRICT has

cau~ ‘4 this Bond to be signed by its Chairperson and its corporate seal to be hereunto affixed

and nested by its Secretary, and has caused this Bond to be dated as of the date first written

abo e.

Chairperson

SE U

AT EST:

Sec ~tary

MD421 119.1
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(Form of)

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32). $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $________

MO42I8~9.I
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(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

—

_____________________________________the within Bond and does

hei by inevocably constitute and appoint , Attorney to transfer said Bond on the

bo ks kept for registration thereof with full power of substitution in the premises.

Dated:
__________, —.

In’ te presence of:

•.ui 1U9.
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(FORM OF SERIES 2005 C BOND)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINiA

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BOND, SERIES 2005 C

(UNITED STATES DEPARTMENT OF AGRiCULTURE)

No. CR-i $_____

FOR VALUE RECEIVED, on this
—

day of
______, 200_, LUBECK

PUBLIC SERVICE DISTRICT, a public service district, public corporation and political
subdivision of the State of West Virginia in Wood County of said State (the “Issue?’),

prornisesto pay to the order of the UNITED STATES OF AMERICA (the “Government”), at

its National Finance Office, 1520 Market Street, St. Louis, Missoun 63103, or at such other

place as the Government may hereafter designate in wnting, and in the manner provided below,
the principal sum of___________________________ DOLLARS ($ ), or
such lesser amount as is set forth on the Record of Advances attached hereto and incorporated
herein by reference, plus interest on the unpaid principal balance at the rate of % per

annum.

The principal of and interest on this Bond shall be paid in the following
installments on the following dates: Monthly installments of interest only on the amounts

advanced hereunder, commencing 30 days following the date of delivery of this Bond and

continuing on the corresponding day of each month thereafter for the first 24 months after the

date hereof, and thereafter, on the corresponding day ofeach month in installments ofprincipal
and interest in the aggregate amount of $

, except that the final installment shall be paid
at the end of 40 years from the date of this Bond in the sum ofthe unpaid principal and interest

due on the date thereof and except that prepayments may be made as provided below. This

consideration shall support any agreement modifying the foregoing schedule of payments.

if the total amount of the loan is not advanced at the time of loan closing, the

loan shall be advanced to the Issuer as requested by the Issuer and approved by the Government

and interest Thall accnie on the amount of each advance from its actual dale as shown on the

Record of Advances attached hereto as a pan hereof.

Every payment made on any indebtedness evidenced by this Bond shall be

applied first to interest computed to the effective date of the payment and then to principal.

M0121$19.I
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PrepaymenLs of scheduled installments, or any portion thereof, may be made

at fly time at the option of the Issuer. Extra payments, as defined in the regulations of the

emment, shall, after payment of interest, be applied to the installment last to come due

u er this Bond and shaH not affect the obligation of the Issuer to pay the remaining
ins Ilments as scheduled herein.

Any amount advanced or expended by the Govcrnment for the collection

he f, or to preserve or to protect any security therefor, or otherwise under the terms of any

sly or other instrument executed in connection with the Joan evidenced hereby, at the

op ion of the Government, shall become a past of and bear interest at the same rate as the

pri cipal ofthe debt evidenced hereby and be immediately due and payable by the Issuer to the

Go emment without demand. The Issuer agrees to use the loan evidenced hereby solely for

Pu authorized by the Government; The Issuer has granted to the Government a lien on

the proceeds of this Bond until such proceeds are expended for authorized purposes.

This Bond is issued (I) to pay a portion of the costs of acquisition and

co struction of certain improvements and extensions to the existing public water facilities of

the Issuer (the “Project”); and (ii) to pay certain costs of issuance of this Bond and related

co
.

The existing public water facilities of the Issuer, the Project and any further

I vements or extensions thereto are herein called the “System.” This Bond is issued under

the authority of and in full compliance with the Constitution and statutes of the State of West

Vi inia, including particularly Chapter 16, Article 13A of the Code of West Virginia, 1931.

as ended (the “Act”), a Bond Resolution duly adopted by the Issuer on
____,

200..., and a

Su lemental Resolution duly adopted by the Issuer on ,200_(collectively, the “Bond

ic slation”). and is subject to all the terms and conditions thereof. The Bond Legislation

pro ides for the issuance of additional bonds under certain conditions, and such bonds would

be ntided to be paid and secured equally and ratably from and by the funds and revenues and

oth r security provided for.this Bond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,

P DGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL OThER

PECTS,WiThThEISSUER’S (1)WATERREVENUEBONDS, SERIES 1990 A, DATED

AP IL 2,1990, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF

$3, 39,013 (THE “SERIES 1990 A BONDS”); (2)WATER REVENUE BONDS, SERIES

I
,
DATEDMARCH27, 1997, ISSUED INThEORIGINALAGGREGATEPRINCIPAL

A OUNTOF $535,000 (THE “SERIES 1997 BONDS”); (3) WATER REVENUE BONDS,

S IES 2005 A(WEST VIRGINIA INFRASTRUCTUREFUND), DATED ,2005,
ISS CONCURRENThYHEREWITH IN ThEORIGINAL AGGREGATE PRINCIPAL

A OUNT OF$ (THE ‘SERIES 2005 A BONDS”);AND (4)WATERREVENUE

BO S, SERIES 2005 B (UNITEDSTATES DEPARTMENTOFAGRICULTURE),DATED

,2005, ISSUEDCONCURRENTLY HEREWITH IN THE ORIGINALAGGREGATE

MOS 15191

38



PRINCIPALAMOUNTOF$ (THE “SERIES 2005 B BONDS”). THE SERIES 1990

A BONDS, ThE SERIES 1997 BONDS,THE SERIES 2005 A BONDS ANDThE SERIES

2005 B BONDS ARE HEREINAI’ThR COLLECTIVELY CALLED THE “FIRST LIEN

BONDS.”

This BOND IS ISSUED SENIOR ANDPRIOR WITH RESPECTTO LIENS,
PLEDGEANDSOURCEOFANDSECURITY FOR PAYMENI’TOTHEISSUER’S WATER

REVENUEBONDS, SERIES 1990 B, DATED APRIL 2,1990, ISSUED IN ThE ORIGINAL

AGGREGATE PRINCIPAL AMOUNTOF $146,487.

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defined in the Bond Legislation) to be derived from the System, on a parity with the pledge
of Net Revenues in favor of the registered owners of the First Lien Bonds, and from moneys

in the reserve account created under the Bond Legislation for this Bond (the “Series 2005 C

Bonds Reserve Account”) and unexpended proceeds of this Bond. Such Net Revenues shall

be sufficient to pay the principal of and interest on all bonds which may be issued pursuant to

the Act and shall be set aside as a special fund hereby pledged for such purpose. This Bond

does not constitute an indebtedness of the Issuer within the meaning of any constitutional or

statutory provisions or limitations, nor shall the Issuer be obligated to pay the same or the

interest hereon, except from said special fund provided from the Net Revenues, the moneys

in the Series 2005 C Bonds Reserve Account and unexpended proceeds of this Bond. Pursuant

to the Bond Legislation, the Issuerhas covenantcd and agreed to establish and maintain just and

equitable rates or charges for the use of the System and the services rendered thereby, which

shill be sufficient, together with other revenues of the System, to provide for the reasonable

expenses ofoperation, repair and maintenance ofthe System, and to leave a balance each year

equal to at least 115% of the maximum amount of principal of and interest on this Bond

payable in any year and all other obligations secured by a lien or payable from such revenues

on a parity with this Bond, including the First Lien Bonds; provided however, that so long as

there exists in the Series 2005 C Bonds Reserve Account, an amount at least equal to the

maximum amount of principal and interest which will become due on this Bond in the then

cunent or any succeeding year, and in the respective reserve accounts established for any
other obligations outstanding on a parity with this Bond, including the First Lien Bonds, an

amount at least equal to the requirement therefor, such percentage may be reduced to 110%.

The Issuer has entered into certain further covenants with the Registered Owner (as defined

in the Bond Legislation) of this Bond for the terms of which reference is made to the Bond

Legislation. Remedies provided the Registered Owner of this Bond are exclusively as

provided in the Bond Legislation, so which reference is here made for a detailed description
thereof.

M0421119.I
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Subject to the registration requirements set forth in the Bond Legislation, this

Bo d is transferable, as provided in the Bond Legislation, only upon the books of the Secretary
of e Issuer, as registrar (the “Registrar”), which shall be kept for that purpose at the office

of he Registrar, by the Registered Owner or by its attorney or legal representative duly

au orized in writing, upon surrender of this Bond, together with a written instrument of

sfer satisfactory to the Registrar, duly executed by the Registered Owner or its attorney

or egal representative duly authorized in writing.

Subject to The registration requirements set forth in the Bond Legislation, this

Ba d under the provision of the Act, is and has all the qualities and incidents of a negotiable
ins ment under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

yment of all amounts advanced for preliminary expenses as provided by Law and the Bond

I.e islation, shall be applied solely to payment of the costs of the Project and the costs of

iss ance hereof as described in the Bond Legislation, and there shall be and hereby is created

an granted a lien upon such moneys, until so applied, in favor of the Registered Owner of this

Bo d.

The Issuer hereby certifies that it is unable to obtain sufficient credit elsewhere

to inance its actual needs at reasonable rates and tenns, taking into consideration prevailing

pn ate and cooperative rates and terms in or near its community for loans for such purposes

an periods of time.

If at any time it so appears to the Government that the Issuer may be able to

ob n a Loan from a responsible cooperative or private creditor at reasonable rates and terms

for loans for such purposes and period of time, the Issuer will at the Government’s request

ap ly for and accept such loan in sufficient amount to repay the Government.

In accordance with the requirements of the United States Department of

Ag culture for the issuance of parity obligations, this Bond will be in default should any

p eeds of this Bond be used for a purpose that will contribute to excessive erosion of highly
e ibie land or to the conversion of wetlands to produce an agricultural commodity.

This Bond is given as evidence of a Loan to the Issuer made or insured by the

Go emment pursuant to the Rural Development Act of 1972. This Bond shall be subject to

the present regulations of the Government and to its future regulations not inconsistent with

the express provisions hereof.

P.104 1119.1
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IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist. have happened and have been performed in due time, form and

manner as required by law, and that the amount of this Bond, together with all other obligations
of the Issuer, does not exceed any limit prescribed by the Constitution or statutes of the State

of West Virginia and that a sufficient amount of the Net Revenues of the.System has been

pledged to and will be set aside into said special fund by the Issuer for the prompt payment of

the principal of and interest on this Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.

M0421819.I
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IN WITNESS WHEREOF, LUBECK PUBLIC SERVICE DISTRICT has

cau ed this Bond to be signed by its Chairperson and its corporate seal to be hereunto affixed

and attested by its Secretary, and has caused this Bond to be dated as of the date first written

abo e.

Chairperson

SE ~LJ

AT EST:

Sec eta!)’

M042 a19.I
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(Form of)

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $________
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(Form ofl

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

_________________________________________the within Bond and does

hei by irrevocably constitute and appoint ,Attorncy to transfer said Bond on the

bo~ ks kept for registration thereof with full power of substitution in the premises.

Dated:
_______

En I te presence of:

M042 119.1
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Section 3.11. Sale of Bonds~ApDmval and Ratification of Execution of

Loan AgreemenI~ The Series 2005 A Bonds shall be sold to the Authority, pursuant to the

terms and conditions of the Loan AgreemenL If not so authorized by previous resolution, the

Chairperson is specifically authorized and directed to execute the Loan Agreement and the

Secretary is directed to affix the seal of the Issuer, attest the same and deliver the Loan

Agreement to the Authority, and any such prior execution and delivery is hereby authorized,

approved, ratified and confirmed. The Loan Agreement, including all schedules and exhibits

attached thereto, are hereby approved and incorporated into this Bond Legislation. The Series

2005 B Bonds and the Series 2005 C Bonds shall be sold to the Government, pursuant to the

terms and conditions of the Letter of Conditions. The Letter of Conditions, inciuding all

attachments, are hereby approved and incorporated into this Bond Legislation.

Section 3.12. Filing of Amended Schedule Upon completion of the

acquisition and construction of the Project, the Issuer will file with the Authority, the Council

and the Government, a schedule, the forms of which will be provided by the Council and the

Government, setting forth the actual costs of the Project and sources of funds therefor.

M0121819.I
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E~RTICLE IV

RESERVEDJ

M041S9.1

46



ARTICLE V

FUNDS AND ACCOUNTS; SYSTEM REVENUES

AND APPLICATION THEREOF

Section 5.01. Establishment of Funds and Accounts with Depository Bank

The following special funds or accounts are hereby created with (or continued if previously
established by the Prior Resohitions)and shall be held by the Depository Bank separate and

apart from all other funds or accounts of the Depository Bank and the issuer and from each

other

(1) Revenue Fund (established by the Prior Resolutions);

(2) Renewal and Replacement Fund (established by the Prior Resolutions);

(3) Series 2005 A Bonds Construction Trust Fund;

(4) Seijes 2005 B and C Bonds Construction Trust Fund; and

(5) Series 2005 A Bonds Rebate Fund.

Section 5.02. Establishment of Funds and Accounts with Commission The

following special funds or accounts are hereby created with and shall be held by the

Commission separate and apart from all other funds or accounts of the Commission and the

Issuer and from each othcr

(1) Series 2005 A Bonds Sinking Fund;

(2) Series 2005 A Bonds Reserve Account;

(3) Series 2005 B Bonds Reserve Account; and

(4) Series 2005 C Bonds Reserve Account.

Section 5.03. System Revenues: Flow of Funds A. The entire Gross

Revenues derived from the operation of the System shall be deposited upon receipt in the

Revenue Fund. The Revenue Fund shall constitute a trust hind for the purposes provided in this

Bond Legislation and shall be kept separate and distinct from all other funds of the Issuer and

the Depository Bank and used only for the purposes and in the manner herein provided. All

M0421819.I
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re nues at any time on deposit in the Revenue Fund shall be disposed ofonly in the following

or erofprionty:

(1) The Issuer shall first, each month, pay from the Revenue Fund all current

o ung Expenses of the System.

(2) The Issuer shall next, on the first day of each month, transfer from

th Revenue Fund and simultaneously (1) remit to the Commission for deposit in the Series

1 A Bonds Sinking Fund, the amount required by the Prior Resolutions to pay the interest

on e Series 1990 A Bonds; (ii) remit to the National Finance Office for deposit in the Series

19 7 Bonds Sinking Fund, the amount required by the Prior Resolutions to pay the interest on

th Series 1997 Bonds; (iii) remit to the Commission, commencing 3 months prior to the first

da of payment of interest on the Series 2005 A Bonds, for which interest has not been

ca italized or as required in the Loan Agreement, for deposit in the Series 2005 A Bonds

Si ng Fund, an amount equal to 1/3rd ofthe amount ofinterest which will become due on the

Sc •es 2005 A Bonds on the next ensuing quarterly interest payment date; provided that, in the

ev nt the period to elapse between the date of such initial deposit in the Series 2005 A Bonds

S ng Fund and the next quarterly interest payment date is less than 3 months, then such

thly payment shall be increased proportionately to provide, 1 month prior to the next

qu yintcrest payment date, the required amount of interest coming due on such date; (iv)

re t to the National Finance Office, commencing on the day which is 30 days following the

dat of delivery of the Series.2005 B Bonds and continuing on the corresponding day of each

mo th, for deposit n the Series 2005 B Bonds Sinking Fund hereby established at the National

Fl ance Office, the amount of interest due as set forth in the Series 2005 B Bonds; and (v)

re it to the National Finance Office, commencing on the day which is~ 30 days following the

da of delivery of the Series 2005 C Bonds and continuing on the corresponding day of each

m th, for deposit in the Series 2005 C Bonds Sinking Fund hereby established at the National

Fin Office, the amount of interest due as set forth in the Series 2005 C Bonds.

(3) The Issuer shall next, on the first day of each month, transfer from the

Re enuc Fund and simultaneously (i) remit to the Commission for deposit in the Series 1990

A onds Sinking Fund, the amount required by the Prior Resolutions to pay the principal of the
Sc es 1990 A Bonds; (ii) remit to the National Finance Office for deposit in the Series 1997

Bo ds Sinking Fund, the amount required by the Prior Resolutions to pay the principal of the

Sc es 1997 Bonds; (iii) remit to the Commission, commencing 3 months prior to the first

dat of payment of principal of the Series 2005 A Bonds, for deposit in the Series 2005 A

Bo Sinking Fund, an amount equal to 1/3rd ofthe amount ofprincipal which will mature and

me due on the Series 2005 A Bonds on the next ensuing quarterly principal payment date;

pro ided that, in the event the period to elapse between the date of such initial deposit in the

Se es 2005 A Bonds Sinking Fund and the next quarterly principal payment date is less than

3 nths, then such monthly payment shall be increased proportionately to provide, 1 month

MDI 1819.1
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prior to the next quarterly principal payment date, the required amount ofprincipal coming due
on such date; (iv) remit to the National Finance Office, commencing 24 months following the

date of delivery of the Series 2005 B Bonds, for deposit in the Series 2005 B Bonds Sinking
Fund, the amount of principal due as set forth in the Series 2005 B Bonds; and (v) remit to the

National Finance Office, commencing 24 months following the date ofdelivery of the Series

2005 C Bonds, for deposit in the Series 2005 C Bonds Sinking Fund, the amount of principal
due as set forth in the Series 2005 C Bonds.

The deposits into the Series 2005 B Bonds Sinking Fund and the Series 2005 C

•

Bonds Sinking Fund provided in this paragraph and in Section 5.03A(2) above, constitute actual

payments of principal ofand interest on the Series 2005 B Bonds and the Series 2005 C Bonds

to the Government.

(4) The Issuer shall next, on the first day of each month, transfer from the

Revenue Fund and simultaneously (i) remit to the Commission for deposit in the Series 1990

A Bonds Reserve Account, the amount required by the Prior Resolutions; (ii) remit to the

Depository Bank for deposit in the Series 1997 Bonds Reserve Account, the amount required
by the Prior Resolutions; (iii) remit to the Commission, commencing 3 months after the

completion of construction of the Project, as certified by the Consulting Engineers, if not

fully funded upon the issuance of the Series 2005 A Bonds, for deposit in the Series 2005 A

Bonds Reserve Account, an amount equal to 1/120th of the Series 2005 A Bonds Reserve

Requirement, until the amount in the Series 2005 A Bonds Reserve Account equals the Series

2005 A Bonds Reserve Requirement; provided that, no furtherpayments shall be made into the

Series 2005 A Bonds Reserve Account when there shall have been deposited therein, and as

long as there shall remain on deposit therein, an amount equal to the Series 2005 A Bonds

Reserve Requirement; (iv) remit to the Commission, commencing 3 months after the

completion of construction of the Project, as certified by the Consulting Engineers, if not

fully funded upon the issuance of the Series 2005 B Bonds, for deposit in the Series 2005 B

Bonds Reserve Account, an amount equal to 1/120th of the Series 2005 B Bonds Reserve

Requirement, until the amount in the Series 2005 B Bonds Reserve Account equals the Series

2005 B Bonds Reserve Requirement; provided that, no furtherpayments shall be made into the

Series 2005 B Bonds Reserve Account when there shall have been deposited therein, and as

long as there shall remain on deposit therein, an amount equal to the Series 2005 B Bonds

Reserve Requirement; and (v) remit to the Commission, commencing 3 months after the

completion of construction of the Project, as certified by the Consulting Engineers, if not

fully funded upon the issuance of the Series 2005 C Bonds, for deposit in the Series 2005 C

Bonds Reserve Account, an amount equal to 1/120th of the Series 2005 C Bonds Reserve

Requirement, until the amount in the Series 2005 C Bonds Reserve Account equals the Series

2005 C Bonds Reserve Requirement; provided that, no further payments shall be made into the

Series 2005 C Bonds Reserve Account when there shall have been deposited therein, and as
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I g as there shall remain on deposit therein, an amount equal to the Series 2005 C Bonds

R serve Requirement.

(5) The Issuer shall next, on the first day of each month, transfer from the

R venue Fund and remit to the Depository Bank for deposit in the Renewal and Replacement
F nd, an amount equal 102 1t2% of the Gross Revenues each month (as previously set forth

in the Prior Resolutions and not in addition thereto), exclusive of any payments for account

of any Reserve Account. All hinds in the Renewal and Replacement Fund shall be kept apart
f m all other funds of the Issuer or of the Depository Bank and shall be invested and

re vested in accordance with Article VIII hereof. Withdrawals and disbursements may be

de from the Renewal and Replacement Fund for replacements, repairs, improvements or

cx nsions to the System; provided that, any deficiencies in any Reserve Account, except to

th extent such deficiency exists because the required payments into such account have not,

as of the date of determination of a deficiency, funded such account to the maximum extent

ired hereof, shall be promptlyeliminated with moneys from the Renewal and Replacement
Ft

(6) The Issuer shall next, on the first day of each month, transfer from the

R venue Fund and remit to the Commission for deposit (1) in the Series 1990 B Bonds Sinking
Fu d, the amount required by the Prior Resolutions to pay the principal of the Series 1990 B

B nds; and (ii) in the Series 1990 B Bonds Reserve Account, the amount required by the Prior

R lutions.

Moneys in the Series 2005 A Bonds Sinking Fund, the Series 2005 B

B nds Sinking Fund and the Series 2005 C Bonds Sinking Fund shall be used only for the

Pu of paying principal of and interest, if any, on the Series 2005 Bonds, respectively,
as e same shall become due. Moneys in the Series 2005 A Bonds Reserve Account, the

St ~es 2005 B Bonds Reserve Account and the Series 2005 C Bonds Reserve Account shall

be used only for the purposes of paying principal of and interest, if any, on the

Sc es 2005 Bonds, respectively, as the same shall come due, when other moneys in the

tive Sinking Funds are insufficient therefor, and for no other purpose.

All investment earnings on moneys in the Series 2005 A Bonds Reserve

Ac ount, the Series 2005 B Bonds Reserve Account and the Series 2005 C Bonds Reserve

A ft (if hilly funded) shall be returned, not less than once each year, by the Commission

to Issuer, and such amounts shall, during construction of the Project, be deposited in the

res tive Series 2005 Bonds Construction Trust Fund, and following completion of

Co struction of the Project, shall be deposited in the Revenue Fund and applied in full, first to

the next ensuing interest payment. if any, due on the Series 2005 Bonds, respectively, and then

to next ensuing principal payment due thereon, all on a pro rata basis.
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Any withdrawals from the Series 2005 A Bonds Reserve Account, the

Series 2005 B Bonds Reserve Account or the Series 2005 C Bonds Reserve Account which

result in a reduction in the balance therein to below the respective Reserve Requirement shall

be subsequently restored from the first Net Revenues available after all required payments have
been made in full in the order set forth above.

As and when additional Bonds ranking on a parity with the Series 2005 Bonds

are issued, provision shall be made for additional payments into the respective sinking funds

sufficient to pay the interest on such additional parity Bonds and accomplish retirement

thereof at maturity and to accumulate a balance in the respective reserve accounts in an amount

equal to the requirement therefor.

The Issuer shall not be required to make any further payments into the respective
Sinking Fund or the Reserve Account for the Series 2005 Bonds when the aggregate amount

of funds therein are at least equal to the respective aggregate principal amount of the

Series 2005 Bonds issued pursuant to this Bond Legislation then Outstanding and all interest,
if any, to accrue until the maturity thereof.

Interest, principal or reserve account payments, whether made for a deficiency
or otherwise, shall be made on a parity and pm rata, with respect to the Series 2005 Bonds and

the Prior Bonds, in accordance with the respective principal amounts then Outstanding.

The Commission is hereby designated as the fiscal agent for the administration

of the Series 2005 A Bonds Sinking Fund, the Series 2005 A Bonds Reserve Account, the

Series 2005 B Bonds Reserve Account and the Series 2005 C Bonds Reserve Account created

hereunder, and all amounts required for such accounts shall be remitted to the Commission

from the Revenue Fund by the Issuer at the times provided herein. If required by the Authority
or the Government at any time, the Issuer shall make the necessary arrangements whereby

required payments into such accounts shall be automatically debited from the Revenue Fund

and electronically transferred to the Commission on the dates required hereunder.

Moneys in the Series 2005 A Bonds Sinking Fund, the Series 2005 A Bonds

Reserve Account, the Series 2005 B Bonds Reserve Account and the Series 2005 C Bonds

Reserve Account shall be invested and reinvested by the Commission in accordance with

Section 8.01 hereof.

The respective Sinking Fund and the Reserve Account for the Series 2005 Bonds

shall be used solely and only for, and are hereby pledged for, the purpose of servicing the

Series 2005 Bonds, respectively, under the conditions and restrictions set forth herein.
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B. The Issuer shall on the first day of each month (if the first day is not a

bu ness day, then the first business day of each month) deposit with the Commission the

req ired interesi, principal and reserve account payments and all such payments shall be

re ~to the Commission with appropriate instnictions as to the custody, use and application
th f consistent with the provisions of this Bond Legislation. All remiuanccs made by the

Iss er to the Commission shall clearly identify the fund or account into which each amount is

to deposited.

C. The Issuer shall complete the”Monthly Payment Form,R a form of which

is hed to the Loan Agreement, and submit a copy of said form, together with a copy of its

pa ment check to the Authority by the 5th day of such calendar month.

D. Whenever all of the required and provided transfers and payments from

the evenue Fund into the several special funds, as hereinbefore provided, are current and there

re ains in the Revenue Fund a balance in excess of the estimated amounts required to be so

sferred and paid into such hinds during the following month or such other period as

re fred bylaw, such excess shall be considered Surplus Revenues. Surplus Revenues may be

u foranylawfulpurposeoftheSystem.

E. The Issuer shall remit from the Revenue Fund to the Commission, the

Re strar, the Paying Agent or the Depository Bank, on such dates as the respective parties
s I require, such additional sums as shall be necessary to pay their respective charges and
fee then due. In the case of payments to the Commission under this paragraph, the Issuer

sh
,

if required by the Authority or the Government at any time, make the necessary

gements whereby such required payments shall be automatically debited from the Revenue

Fun and electronically transferred to the Commission on the dates required.

F. The moneys in excess of the maximum amounts insured by FDIC in all

fun s and accounts shall at all times be secured, to the full extent thereof in excess of such

ins sum, by Qualified Investments as shall be eligible as security for deposits of state and

mu icipal funds under the laws of the State.

G. Ifon any monthly payment date the revenues are insufficient to place the

req ired amount in any ofthe funds and accounts as hereinabove provided, the deficiency shall

be ade up in the subsequent payments in addition to the payments which would otherwise be

req ired to be made into the funds and accounts on the subsequent payment dates; provided,
ho ver that the priority of curing deficiencies in the funds and accounts herein shall be in

the me order as payments are to be made pursuant to this Section 5.03, and the Net Revenues

shal be applied to such deficiencies before being applied to any other payments hereunder.

H. The Gross Revenues of the System shall only be used for purposes ofthe

Syst m.
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ARTICLE VI

APPLICATION OF BOND PROCEEDS

Section 6.01. Application of Bond Proceeds Front the moneys received from

the sale of the Series 2005 Bonds, the following amounts shall be first deducted and deposited
in the order set forth below:

A. From the proceeds of the Series 2005 A Bonds, there shall first be

deposited in the Series 2005 A Bonds Sinking Fund, the amount, if any, set forth in the

Supplemental Resolution as capitalized interest; provided, that such amount may not exceed

the amount necessary to pay interest on the Series 2005 A Bonds for the penod commencing
on the date of issuance of the Series 2005 A Bonds and ending 6 months after the estimated

date of completion of construction of the Project.

B. From the proceeds of the Series 2005 B Bonds, there shall first be

deposited in the Series 2005 B Bonds Sinking Fund, the amount, if any, set forth in the

Supplemental Resolution as capitalized interest; provided, that such amount may not exceed

the amount necessary to pay interest on the Series 2005 B Bonds for the period commencing
on the date of issuance of the Series 2005 B Bonds and ending 6 months after the estimated

date of completion of construction of the Project.

C. From thc proceeds of the Series 2005 C Bonds, there shall first be

deposited in the Series 2005 C Bonds Sinking Fund, the amount, if any, set forth in she

Supplemental Resolution as capitalized interest; provided, that such amount may not exceed

the amount necessary to pay interest on the Series 2005 C Bonds for the period commencing
on the date of issuance of the Series 2005 C Bonds and ending 6 months after the estimated

daze of completion of construction of the Project.

D. Next, from the proceeds of the Series 2005 A Bonds, there shall be

deposited in the Series 2005 A Bonds Reserve Account, the amount, if any, set forth in the

Supplemental Resolution for funding the Series 2005 A Bonds Reserve Account.

E. Next, from the proceeds of the Series 2005 B Bonds, there shall be

deposited in the Series 2005 B Bonds Reserve Account, the amount., if any, set forth in the

Supplemental Resolution for funding the Series 2005 B Bonds Reserve Account.

F. Next, from the proceeds of the Series 2005 C Bonds, there shall be

deposited in the Series 2005 C Bonds Reserve Account, the amount, if any, set forth in the

Supplemental Resolution for funding the Series 2005 C Bonds Reserve Account.
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G. As the Issuer receives advances of the remaining moneys derived from

the e of the Series 2005 A Bonds, such moneys shall be deposited with the Depository Bank

in c Series 2005 A Bonds Construction Trust Fund and applied solely to payment of costs

oft e Project in the manner set forth in Section 6.02 and until so expended. are hereby pledged
as dditional security for the Series 2005 A Bonds.

H. As the Issuer receives advances of the remaining moneys derived from

the ale of the Series 2005 B Bonds, such moneys shall be deposited with the Depository Bank

in e Series 2005 B and C Bonds Construction Truss Fund and applied solely to payment of

cos of the Project in the manner set forth in Section 6.02 and until so expended, are hereby
p1 ged as additional security for the Series 2005 B Bonds.

I. As the Issuer receives advances of the remaining moneys derived from

the ale of the Series 2005 C Bonds, such moneys shall be deposited with the Depository Bank
in t e Series 2005 B and C Bonds Construction Trust Fund and applied solely to payment of

cos s of the Project in the manner set forth in Section 6.02 and until so expended, are hereby
p1 ged as additional security for the S~ries 2005 C Bonds.

J. After completion of construction of the Project, as certified by the

Co suiting Engineers, and all costs have been paid, any remaining proceeds of the

Se es 2005 A Bonds shall be expended as directed by the Council and any remaining proceeds
of e Series 2005 B Bonds and the Series 2005 C Bonds shall be expended as directed by the

Go einment.

Section 6.02. Disbursements From the Bond Construction Trust Fund

A. The Issuer shall each month provide the Council with a requisition
for e costs incuned for the Project, together with such documentation as the Council shall

req ire. Payments of all costs of the Project shall be made monthly.

Except as provided in Section 6.01 hereof, disbursements of proceeds of the

Sc es 2005 A Bonds from the Series 2005 A Bonds Construction Trust Fund shall be made

oni after submission to and approval from the Council of a certificate, signed by an

Au orized Officer and the Consulting Engineers, stating that:

(a) None of the items for which the payment is proposed to be made has

fo the basis for any disbursement theretofore made;

•

(b) Each item for which the payment is proposed to be made is or was

n in connection with the Project and constitutes a cost of the Project;

M04 1819.1

54



(C) Each of such costs has been otherwise properly incurred; and

(d) Payment for each of the items proposed is then due and owing.

The Issuer shall expend all proceeds of the Series 2005 A Bonds within 3

years of the date of issuance of the Council’s bonds, the proceeds of which were used to make

the loan to the Issuer.

B. The proceeds of the Series 2005 B Bonds and the Series 2005 C Bonds

in the Series 2005 B and C Bonds Construction Trust Fund shall be used solely to pay the cost

of acquisition and construction of the Project upon vouchers and other documentation

approved by the Government.

Until completion of acquisition and construction of the Project, the Issuer will

transfer sufficient proceeds of the Series 2005 B Bonds and the Series 2005 C Bonds from

the Series 2005 B and C Bonds Construction Trust Fund and pay to the Government on or

before the due date, such sums as shall be required to make the monthly payments on the Series

2005 B Bonds and the Series 2003 C Bonds, if there are not sufficient revenues to make such

monthly payments.

Pending such application, moneys in the respective Series 2005 Bonds

Construction Trust Fund shall be invested and re nvested in Qualified Investments at the written

direction of the Issuer.
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ARTICLE Vii

ADDITIONAL COVENANTS OF ThE ISSUER

Section 7.01. General Covenants of the Issuer All the covenants, agreements

an provisions of this Bond Legislation shall be and constitute valid and legally binding
co enants of the Issuer and shall be enforceable in any court of competent jurisdiction by any

Re ~istered Owner of the Series 2005 Bonds. In addition to the other covenants, agreements

an provisions of this Bond Legislation, the Issuer hereby covenants and agrees with the

Re istered Owner of the Series 2005 Bonds as hereinafter provided in this Article VII. All

sui h covenants, agreements and provisions shall be irrevocable, except as provided herein, as

loz g as the Series 2005 Bonds or the interest, if any, thereon are Outstanding and unpaid.

Section 7.02. Bonds not to be Indebtedness of the Issuer The Series 2005

Bo ids shall not be nor constitute an indebtedness of the Issuer within the meaning of any

co~ stitutional, statutory or charter limitation of indebtedness, but shall be payable solely from

bc funds pledged for such payment by this Bond Legislation. No Registered Owner of the

Sc ies 2005 Bonds shall ever have the right to compel the exercise of the taxing power of the

Iss er, if any, to pay the Series 2005 Bonds or the interest, if any, thereon.

Section 7.03. Bonds Secured by Pledge of Net Revenues~ Lien Position with

Re pect to Prior Bonds The payment of the debt service of all the Series 2005 Bonds shall

be ecured forthwith equally and ratably with each other by a first lien on the Net Revenues,

on panty with the lien on the Net Revenues in favor of the Registered Owners of the Series

1 9~ ()A Bonds and the Series 1997 Bonds and senior and prior to the lien on the Net Revenues

in vor of the Registered Ownerof the Series 19908 Bonds. The Net Revenues in an amount

suf icient to pay the principal of and interest, if any, on the Series 2005 Bonds and the Prior

Bo ids and to make the payments into all funds and accounts and all other payments provided
for in the Bond Legislation and the Prior Resolutions are hereby irrevocably pledged, in the

m~ ncr provided herein, to such payments as they become due, and for the other purposes

pn vided in the Bond Legislation.

Section 7.04. Initial Schedule ofRates and Charges The Issuer has obtained any

an all approvals of rates and charges required by State law and has taken any other action

req jired to establish and impose such rates and charges, with all requisite appeal periods having
cx ired without successful appeal. Such rates and charges shall be sufficient to comply with

the requirements of the Loan Agreement. The initial schedule of rates and charges for the

set rices and facilities of the System shall be as set forth in and approved by the PSC Order and

su~ ~ rates are hereby adopted.
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So long as the Series 2005 Bonds are Outstanding, the Issuer covenants and

agrees to fix and collect rates, fees and other charges for the use of the System and to take all

such actions necessary to provide funds sufficient to produce the required sums set forth in

this Bond Legislation and in compliance with the Loan Agreement. In the event the schedule

of rates, fees and charges initially established for the System in connection with the Series

2005 Bonds shall prove to be insufficient to produce the required sums set forth in this Bond

Legislation and the Loan Agreement, the Issuer hereby covenants and agrees that it will, to the

extent or in the manner authorized by law, immediately adjust and increase such schedule of

rates, fees and charges and take all such actions necessary to provide funds sufficient to

produce the required sums set forth in this Bond Legislation and the Loan Agreement.

Section 7.05. Sale of the System So long as the Prior Bonds are Outstanding,
the System may not be sold, transferred, mortgaged, leased or otherwise disposed of, except
in accordance with the tenns of the Prior Resolutions. Additionally, so long as the

Sçries 2005 Bonds are Outstanding and except as otherwise required by law or with the written

consent of the Council, the Authority and the Government, the System may not be sold,

mortgaged, leased or otherwise disposed of, except asa whole, or substantially as a whole, and

only if the net proceeds to be realized shall be sufficient to fully pay all the Bonds Outstanding
in accordance with Article X hereof. The proceeds from any such sale, mortgage, lease or

other disposition of the System shall, with respect to the Series 2005 Bonds, be remiucd to

the respective Sinking Funds and applied to the payment of principal of and interest, if any, on

the Series 2005 Bonds. Any balance remaining after the payment of the Series 2005 Bonds

and interest, if any, thereon shall be remitted to the Issuer unless necessary for the payment
of other obligations of the Issuer payable out of the revenues of the System.

The foregoing provision notwithstanding, the Issuer shall have and hereby
reserves the right to sell, lease or otherwise dispose of any of the property comprising a part
of the System hereinafter determined in the manner provided herein to be no longer necessary,
useful or profitable in the operation thereof. Prior to any such sale, lease or other disposition
of such property, if the amount to be received therefor, together with all other amounts

received during the same Fiscal Year for such sales, leases or other dispositions of such

properties, is not in excess of $10,000, the Issuer shall, by resolution duly adopted, determine

that such property comprising a part of the System is no longer necessary, useful or profitable
in the operation thereof and may then provide for the sale of such property. The proceeds of

any such sale shall be deposited in the Renewal and Replacement Fund. If the amount to be

received from such sale, lease or other disposition of said property, together with all other

amounts received during the same Fiscal Year for such sales, leases or other dispositions of

such propenies, shall be in excess of $10,000 but not in excess of $50,000, the Issuer shall

first, determine upon consultation with the Consulting Engineers that such property comprising
a part of the System is no longer necessary, useful or profitable in the operation thereof and

may then, if it be so advised, by resolution duly adopted, authorize such sale, lease or other
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dir osition of such property in accordance with the laws of the State. The proceeds of any

sui h sale shall be deposited in the Renewal and Replacement Fund. The payment of such

pn ~eeds into the Renewal and Replacement Fund shall not reduce the amount required to be

pad into said fund by other provisions of this Bond Legislation. No sale, lease or other

dis iosition of the properties of the System shall be made by the Issuer if the procceds to be

de ived therefrom, together with all other amounts received dunng the same Fiscal Year for

su h sales, leases, or other dispositions of such properties, shall be in excess of $50,000 and

mr ifficient to pay all Bonds then Outstanding without the prior approval and consent in writing
of he Registered Owners of the Bonds then Outstanding. The Issuer shall prepare the form

of uch approval and consent for execution by the then Registered Owners of the Bonds for

tiu disposition of the proceeds of the sale, lease or other disposition of such properties of the

Sy tern.

Section 7.06. Issuance of Other Obligations Payable Out of Revenues and

~ ~eral Covenant Against Encumbrances Except as provided in this Section 7.06 and

Se lion 7.07 hereof, the Issuer shall not issue any obligations whatsoever payable from the

re~ mues of the System which rank prior to, or equally, as to lien on and source ofand security
for payment from such revenues with the Series 2005 Bonds. AU obligations issued by the

Iss er after the issuance of the Series 2005 Bonds and payable from the revenues of the

Sy tern, except such additional parity Bonds, shall contain an express statement that such

obi gallons are junior and subordinate, as to lien on, pledge and source of and security for

pa: ment from such revenues and in aU other respects, to the Series 2005 Bonds; provided, that

no uch subordinate obligations shall be issued unless all payments required to be made into

all funds and accounts set forth herein have been made and are current at the time of the

iss ance of such subordinate obligations.

Except as provided above, the Issuer shall not create, or cause or permit to be

crc ted, any debt, lien, pledge, assignment, encumbrance or any other charge having priority
ovi r or being on a parity with the hen of the Series 2005 Bonds, and the interest thereon, if

an~ , upon any or all of the income and revenues of the System pledged for payment of the

Se~ es 2005 Bonds and the interest thereon, if any, in this Bond Legislation, or upon the

Sy~ tern or any part thereof.

The Issuer shall give the Authority, the Council ajid the Government prior written
not cc of its issuance of any other obligations to be used for the System, payable from the

rev flUes of the System or from any grants, or any other obligations related to the Project or

the System.

Section 7.07. Parity Bonds So long as the Prior Bonds arc Outstanding, the

urn tations on the issuance of parity obligations set forth in the Prior Resolutions shall be

ap~ icable. In addition, no Parity Bonds, payable out of the revenues of the System, shall be
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issued after the issuance of the Series 2005 Bonds pursuant to this Bond Legislation, except
with the prior written consent of the Authority, the Council and the Government under the

conditions and in the manner herein provided.

All Parity Bonds issued hereunder shall be on a parity in all respects with the

Series 2005 Bonds.

No such Parity Bonds shall be issued except for the purposes of financing the

costs of the design, acquisition or construction of extensions and improvements to the System
or refunding any Outstanding Bonds, or both such purposes.

So long as the Series 2005 B Bonds and the Series 2005 C Bonds are

Outstanding, no Parity Bonds shall be issued at any time, unless there has been procured and

filed with the Secretary a written statement by the Independent Certified Public Accountants,

reciting the conclusion that the Net Revenues for the Fiscal Year following the year in which

such Parity Bonds are to be issued shall be at least 120% of the average annual debt service

requirements on the following:

(1) The Bonds then Outstanding;

(2) Any Parity Bonds theretofore issued pursuant to the provisions contained

in this Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The foregoing limitation may be waived or modified by the written consent of

the Registered Owners of the Series 2005 B Bonds and the Series 2005 C Bonds, representing
75% of the then-outstanding principal indebtedness. In the event the foregoing limitation is

waived or when such Bonds axe no longer Outstanding, the following parity requirement shall

be met:

No Parity Bonds shall be issued at any time, unless there has been procured and

filed with the Secretary a written statement by the Independent Certified Public Accountants,

reciting the conclusion that the Net Revenues actually derived, subject to the adjustments
hereinafter provided for, from the System during any 12 consecutive months, within the

18 months immediately preceding the date of the actual issuance of such Parity Bonds, plus
the estimated average increased annual Net Revenues to be received in each of the 3

succeeding years after the completion of the improvements to be financed by such Parity
Bonds, if any, shall not be less than 115% of the largest aggregate amount that will mature and

become due in any succeeding Fiscal Year for principal of and interest, if any, on the

following:
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(I) The Bonds then Oulsianding;

(2) Any Parity Bonds theretofore issued pursuant to the provisions contained

in is Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issiietL

The “estimated average increased annual Net Revenues to be received in each of

ib 3 succeeding years,” as that term is used in the computation provided in the above

graph, shall refer only to the increased Net Revenues estimated to be derived from (a) the

im vements to be financed by such Parity Bonds and (b) any increase in rates adopted by the

Is and approved by the PSC, the period for appeal of which has expired prior to the date of’

of such Parity Bonds, and shall not exceed the amount to bc stated in a certificate of

Independent Certified Public Accountants, which shall be filed in the office of the

retaiy prior to the issuance of such Parity Bonds.

The Net Revenues actually derived from the System during the I 2-consecutive-

th period hereinabove refen~d to may be adjusted by adding to such Net Revenues such

itional Net Revenues which would have been received, in the opinion of the Independent
C zed Public Accountants, on account of increased rates, rentals, fees and charges for the

Sy tern adopted by the Issuer, the period for appeal of which has expired prior to issuance of

su Parity Bonds.

All covenants and other provisions of this Bond Legislation (except as to details

of ch Parity Bonds inconsistent herewith) shall be for the equal benefit, protection and

rity of the Registered Owners of the Bonds and the Registered Owners of any Parity
B subsequently issued from time to time within the limitations of and in compliance with

(hi section. Bonds issued on a parity, regardless of the time or times of their issuance, shall

equally with respect to their lien on the revenues of the System and their source of and

rity for payment from said revenues, without preference of any Bond of one series over

an other Bond of the same series. The Issuer shall comply fully with all the increased

pa nts into the various funds and accounts created in this Bond Legislation required for and

on nt of such Parity Bonds, in addition to the payments required for Bonds theretofore

I ed pursuant to this Bond Legislation.

Parity Bonds shall not be deemed to include bonds, notes, certificates or other

obi gations subsequently issued, the lien of which on revenues of the System is subject to the

pri and superior liens of the outstanding Bonds on such revenues. Thc Issuer shall not issue

an obligations whatsoever payable from revenues of the System, or any part thereof, which

prior to or, except in the manner and under the conditions provided in this section, equally,
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asto lien on and sourceofand security for payment from such revenues~ with the Series 2005 Bonds~

No Parity Bonds shall be issued any time, however, unless all the payments into

the respective funds and accounts provided for in this Bond Legislation with respect to the

Bonds then Outstanding, and any other payments provided for in this Bond Legislation, shall

have been made in full as required to the date of delivery of such Parity Bonds, and the Issuer

shall then be in full compliance with all the covenants, agreements and terms of this Bond

Legislation.

Section 7.08. Books; Records ~pg Audit The Issuer shall keep complete and

accurate records of the cost of acquiring the Project site and the costs of acquiring,
constructing and installing the Project The Issuer shall permit the Authority, the Council and

the Government, or their agents and representatives, to inspect all books, documents, papers
and records relating to the Project and the System at all reasonable times for the purpose of

audit and examination. The Issuer shall submit to the Authority, the Council and the

Government such documents and information as they may reasonably require in connection

with the acquisition, construction and installation of the Project, the operation and

maintenance of the System and the administration of the loan or any State and federal grants

or other sources of financing for the Project

The Issuer shall permit the Authority, the Council and the Government, or their

agents and representatives, to inspect all records pertaining to the operation and maintenance

of the System at all reasonable times following completion ofconstruction of the Project and
commencement of operation thereof, or, if the Project is an improvement to an existing

system, at any reasonable time following commencement of construction.

The Issuer will keep books and records of the System, which shall be separate
and apart from all other books, records and accounts of the Issuer, in which complete and

correct entries shall be made of all transactions relating to the System, and any Registered
Owner of the Bonds issued pursuant to this Bond Legislation shall have the right at all

reasonable times to inspect the System and all parts thereof and all records, accounts and data

of the Issuer relating thereto.

The accounting system for the System shall follow current generally accepted
accounting principles and safeguards to the extent allowed and as prescribed by the PSC.

Separate control accounting records shall be maintained by the Issuer. Subsidiary records as

may be required shall be kept in the manner and on the forms, books and other bookkeeping
records as prescribed by the Governing Body. The Governing Body shall prescribe and

institute the manner by which subsidiary records of the accounting system which may be

installed remote from the direct supervision of the Governing Body shall be reported to such

agent of the issuer as the Governing Body shall direct.
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The Issuer shall file with the Council, the Authority, the Government, or any

o er original purchaser of the Series 2005 Bonds, and shall mail in each year to any

R gistered Owner of the Series 2005 Bonds, requesting the same, an annual report containing
th following:

(A) A statement ofGross Revenues, Operating Expenses, Net Revenues and

Su lus Revenues derived from and relating to the System.

(B) A balance sheet statement showing all deposits in all the funds and

nts provided for in this Bond Legislation, and the status of all said funds and accounts.

(C) The amount of any Bonds, notes or other obligations outstanding.

The Issuer shall also, at least once a year, cause the books, records and accounts

of e System to be audited by Independent Certified Public Accountants in compliance with

th applicable 0MB Circular, or any successor thereto, and the Single Audit Act, or any

su ssor thereto, to the extent legally required, and shall mail upon request, and make

av lable generally, the report of the Independent Certified Public Accountants, ora summary
th f, to any Registered Ownerof the Series 2005 Bonds, and shall submit said report to the

C ncii, the Authority and the Government, or any other original purchaser of the

S es 2005 Bonds. Such audit report submitted to the Authority, the Council and the

vernment shall include a statement that notes whether the results of tests disclosed

ins ces of noncompliance that are required to be reported under government auditing
s ards and, if they are, describes the instances of noncompliance and the audited financial

sta ments shall include a statement that notes whether the revenues of the System are

ad uate to meet the Operating Expenses and debt service and reserve requirements.

Subject to the terms, conditions and provisions of the Loan Agreement and the

Ac the Issuer has acquired, or shall do all things necessary to acquire, the proposed site of

the Project and shall do, is doing or has done all things necessary to construct the Project in

ac ordance with the plans, specifications and designs prepared by the Consulting Engineers.
A real estate and interests in real estate and all personal property constituting the Project and

Project site heretofore or hereafter acquired shall at all times be and remain the property
of e Issuer.

The Issuer shall permit the Authority, the Council and the Government, or their

ag nls and representatives, to enter and inspect the Project site and Project facilities at all

able times. Prior to, during and after completion of construction and commencement

of ration of the Project, the Issuer shall also provide the Authority, the Council and the

Go ernment, or their agents and representatives, with access to the System site and System
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facilities as may be reasonably necessary to accomplish all of the powers and rights of the

Authority, the Council and the Government with respect to the System pursuant to the Act.

Section 7.09. Rates Prior to the issuance of the Series 2005 Bonds, equitable
rates or charges for the usc of and service rendered by the System shall be established all in

the manner and form requiied by law, and copies of such rates and charges so established will

be continuously on file with the Secretary, which copies will be open to inspection by all

interested parties. The schedule of rates and charges shall at all times be adequate to produce
Gross Revenues from the System sufficient to pay Operating Expenses and to make the

prescribed payments into the funds crcated hereunder. Such schedule ofrates and charges shall

be changed and readjusted whenever necessary so that the aggregate of the rates and charges
will be sufficient for such purposes. in order to assure full and continuous performance of this

covenant, with a margin for contingencies and temporary unanticipated reduction in income

and revenues, the Issuer hereby covenants and agrees that the schedule ofrates or charges from
time to time in effect shall be sufficient, together with other revenues of the System (I) to

provide for all Operating Expenses of the System and (ii) to leave a balance each year equal to

at least 115% of the maximum amount required in any year for payment of principal of and

interest, if any, on the Series 2005 Bonds and all other obligations secured by a lien on or

payable from such revenues on a parity with the Series 2005 Bonds, including the Prior Bonds;

provided that, in the event that amounts equal to or in excess of the reserve requirements are

on deposit respectively in the Reserve Accounts for the Series 2005 Bonds and the reserve

accounts for obligations on a parity with the Series 2005 Bonds, including the Prior Bonds,

are funded at least at the requirement iherefor. such balance each year need only equal at least

110% of the maximum amount required in any year for payment of principal of and interest.

if any, on the Series 2005 Bonds and all other obligations secured by a lien on or payable from

such revenues on a parity with the Series 2005 Bonds, including the Prior Bonds. In any event,

the Issuer shall not reduce the rates or charges for services described in Section 7.04.

Section 7.10. Operating Budgct and Monthly Financial Report The Issuer shall

annually, at least 30 days preceding the beginning of each Fiscal Year, prepare and adopt by
resolution a detailed, balanced budget ofthe estimated revenues and expenditures for operation
and maintenance of the System during the succeeding Fiscal Year and shall submit a copy of

such budget to the Authority, the Council and the Government within 30 days of adoption
thereof. No expenditures for the operation and maintenance of the System shall be made in

any Fiscal Year in excess of the amounts provided therefor in such budget without a written

finding and recommendation by a professional engineer, which finding and recommendation

shall state in detail the purpose of and necessity for such increased expenditures for the

operation and maintenance of the System, and no such increased expenditures shall be made

until the Issuer shall have approved such finding and recommendation by a resolution duly
adopted. No increased expenditures in excess of 10% of the amount of such budget shall be

made except upon the further certificate of a professional engineer that such increased

MO32 1519.1

63



cx nditurcs are necessary for the continued operation of the System. The Issuer shall mail

co ics of such annual budget and all resolutions authorizing increased expenditures for

o ration and maintenance to the Authority, the Council and the Government and to any

R •stered Owner of the Series 2005 Bonds, within 30 days of adoption thereof, and shall

available such budgets and all resolutions authorizing increased expenditures for

o ration and maintenance of the System at all reasonable times to the Authority, the Council

an the Government and to any Registered Owner of the Series 2005 Bonds, or anyone acting
fo and on behalf of such Registered Owner.

Commencing on the date contracts arc executed for the acquisition and

c truction of the Project and for two years following the completion of the Project, the

isa er shall each month complete a “Monthly Financial Report,” a form of which is attached

to e Loan Agreement. and forward a copy ofsuch report to the Authority and the Council by
th 10th day of each month.

Section 7.11. Engineering Services and OoeratingPersonnel The Issuer will

ob n a certificate of the Consulting Engineers in the form attached to the Loan Agreement,
cc fying, among other things, that the Project has been or will be constructed in accordance

wi the approved plans, specifications and designs as submitted to the Authority, the Council

an the Government. the Project is adequate for the purposes for which it was designed, the.

fu ing plan as submitted to the Authority, the Council and the Governmcnt is sufficient to

pa the costs of acquisition and construction of the Project, and all pennits required by federal

an state laws for construction of the Project have been obtained.

The Issuer shall provide and maintain competent and adequate engineering
se ices satisfactory to the Authority, the Council and the Government covering the

su ision and inspection ofthe development and construction of the Project, and bearing the

res nsibility of assuring that construction conforms to the plans, specifications and designs

pie ared by the Consulting Engineers, which have been approved by all necessary governmental
ies. Such engineer shall certify to the Authority, the Council, the Government and the

Is cx at the completion of construction that construction of the Project is in accordance with

the approved plans, specifications and designs, or amendments thereto, approved by all

n governmental bodies.

The Issuer shall employ qualified operating personnel properly certified by the

Sta to operate the System during the entire term of the Loan Agreement.

Section 7.12. No Competina Franchise To the extcnt legally allowable, the

I will not grant or cause, consent to or allow the granting of, any frabchise or permit to

any person, firm, corporation, body, agency or instrumentality whatsoever for the providing
of y services which would compete with services provided by the System.
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Section 7.13. Enforcement àf Collections The Issuer will diligently enforce

and collect all fees, rentals or other charges for the services and facilities of the System, and

take all steps, actions and proceedings for the enforcement and collection of such fees, rentals

or other charges which shall become delinquent to the full extent permitted or authorized by
the Act, the rules and regulations of the PSC and other laws of the State of West Virginia.

Whenever any fees, rates, rentals or other charges for the services and facilities

of the System shall remain unpaid for a period of 20 days after the same shall become due and

payable, the user of the services and facilities shall be delinquent until such time as all such

rates and charges are fully paid. To the extent authorized by thc laws of the State and the rules

and regulations ofthe PSC, rates, rentals and othercharges, ifnot paid, when due, shall become

a lien on the premises served by the System. The Issuer further covenants and agrees that, it

will, to the full extent permitted by law and the rules and regulations promulgated by the PSC,.
discontinue and shut off the services of the System to all users of the services of the System
delinquent in payment of charges for the services of the System and will not restore such

• services until all delinquent charges for the services of the System, plus reasonable interest

and penalty charges for the restoration of service, have been fully paid and shall take all further

actions to enforce collections to the maximum extent permitted by law.

Section 7.14. No Free Services The Issuer will not render or cause to be

rendered any free services of any nature by the System, nor will any preferential rates be

established for users of the same class; and in the event the Issuer, or any department, agency,

instrumentality, officer or employee of the Issuer shall avail itself or themselves of the

facilities or services provided by the System, or any part thereof, the same rates, fees or

charges applicable to other customers receiving like services under similar circumstances

shall be charged the Issuer and any such department, agency, instrumentality, officer or

employee. The revenues so received shall be deemed to be revenues derived from the

operation of the System, and shall be deposited and accounted for in the same manner as other

revenues derived from such operation of the System.

Section 7.15. Insurance and Construction Bonds A. The Issuer hereby
covenants and agrees that so long as the Series 2005 Bonds remain Outstanding, the Issuer will,

as an Operating Expense, procure, can)’ and maintain insurance with a reputable insurance

carrier or carriers as is customarily covered with respect to works and properties similar to

the System. Such insurance shall initially cover the following risks and be in the following
amounts:

(1) FIRE, LIGHTNING, VANDALISM, MALICIOUS MISCHIEF AND

EXTENDEDCOVERAGEINSURANCE,on all above-ground insurable portions ofthe System
in an amount equal to the actual cost thereof. In time of war the Issuer wilJ also carry and

maintain insurance to the extent available against the risks and hazards of war. The proceeds
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of II such insurance policies shall be placed in the Renewal and Replacement Fund and used

on y for the repairs and restoration of the damaged or destroyed properties or for the other

pu ses provided herein for the Renewal and Replacement Fund. The Issuer will itsclf, or will

uire each contractor and subcontractor to, obtain and maintain builder’s risk insurance (fire
an extended coverage) to protect the interests of the Issuer, the Authority, the prime
co tractor and all subcontractors as their respective interests may appear, in accordance with

th Loan Agreement, during construction of the Project on a 100% basis (completed value

fo ) on the insurable portion of the Project, such insurance to be made payable to the order

of e Authority, the Issuer, the contractors and subcontractors, as their interests may appear.

(2) PUBLIC UABILITY INSURANCE, with limits of not less than

$1 000,000 per occurrence to protect the Issuer from claims for bodily injuiy and/or death and

no less than $500,000 per occurrence from claims for damage to property of others which

y arise from the operation of the System, and insurance with the same limits to protect the

Iss er from claims arising out of operation or ownership of motor vehicles of or for the

Sy em.

(3) WORKERSCOMPENSATIONCOVERAGEFOR ALLEMPLOYEES

O ORFORTHESY~MELIGIBLEThEREFOR;ANDPERFORMANCEANDPAYMENT
B NDS, such bonds to be in the amounts of 100% of the construction contract and to be

re aired of each contractor contracting directly with the Issuer, and such payment bonds will

be iled with the Clerk ofThe County Commission of the County in which such work is to be

pe ormed prior to commencement of construction of the Project in compliance with

Ch pter 38, Article 2. Section 39 of the Code of West Virginia, 1931, as amended.

(4) FLOOD INSURANCE, if the facilities of the System are or will be

bc ted in designated special flood or mudslide-prone areas and to the extent available at

rca onable cost to the Issuer.

(5) BUSINESS INTERRUPTION INSURANCE, to the extent available at

rca nable cost to the Issuer.

(6) FIDELiTY BONDS will be provided as to every officer, member and

em Joyce of the Issuer or the Governing Body having Custody of the revenues or of any other

fun s of the System, in an amount at least equal to the total funds in the custody of any such

pe natanyonetime.

B. The Issuer shall require all contractors engaged in the construction ofthe

Sect to furnish a peiformance bond and a payment bond, each in an amount equal to 100%

of e contract price of the portion of the Project covered by the particular contract as security

M04 1319i

66



for the faithful performance of such contract. The Issuer shall verify such bonds prior to

commencement of constrUction.

The Issuer shall also require all contractors engaged in the construction of the

Project to carry such worker’s compcnsation coverage for all employees working on the

Project and public liability insurance, vehicular liability insurance and property damage
insurance in amounts adequate for such purposes and as is customarily canied with respect to

works and properties similar to the Project; provided that the amounts and terms of such

‘coverage are satisfactory to the Authority, the Council and the Government. In the event the

Loan Agreement so requires, such insurance shall be made payable to the order of the

Authority, the Issuer, the prime contractor and all subcontractors, as their interests may appear.
The issuer shall verify such insurance prior to commencement of construction.

Section 7.16. Connections To the extent permitted by the laws of the State and

ruLes and regulations of the PSC, the Issuer shall require every owner, tenant or occupant of

any house, dwelling or building intended to be served by the System to connect thereto.

Section 7.17. Completion and Operation of Project: Permits and Orders The

Issuer shall complete the Project as promptly as possible and operate and maintain the System
as a revenue-producing utility in good condition and in compliance with all federal and State

requirements and standards.

The Issuer has obtained all permits required by State and federal laws for the

acquisition and construction of the Project, all orders and approvals from the PSC and the

Council necessary for the acquisition and construction of the Project and the operation of the

System and all approvals for issuance of the Series 2005 Bonds required by State law, with all

requisite appeal periods having expired without successful appeal.

Section 7.18. Tax Covenants The Issuer hereby further covenants and agrees

as follows:

A. PRIVATEBUSINESS USELIMiTATION. The Issuer shall assure that (i)
not in excess of 10% of the Net Proceeds of the Series 2005 A Bonds are uscd for Private

Business Use if, in addition, the payment of more than 10% of the principal or 10% of the

interest due on the Series 2005 A Bonds during the term thereof is, under the terms of the

Series 2005 A Bonds or any underlying arrangement, directly or indirectly, secured by any

interest in property used or to be used for a Private Business Use or in payments in respect of

properly used or to be used for a Private Business Use or is to be derived from payments.
whether or not to the Issuer, in respect of property or borrowed money used or to be used for

a Private Business Use; and (ii) and that, in the event that both (A) in excess of 5% of the Net

Proceeds of the Series 2005 A Bonds are used for a Private Business Use, and (B) an amount
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in xcess of 5% of the principal or 5% of the interest due on the Series 2005 A Bonds during
th term thereof is, under the terms of the Series 2005 A Bonds or any underlying

ngcment, directly or indirectly, secured by any interest in property used or to be used for

sai Private Business Use or in payments in respect of property used or to be used for said

vate Business Use or is to be derived from payments, whether or not to the Issuer, in

re pect of property or borrowed money used or to be used for said Private Business Use, then

sal excess over said 5% of Net Proceeds of the Series 2005 A Bonds used for a Private

B siness Use shall be used for a Private Business Use related to the governmental use of the

ject, or if the Series 2005 A Bonds are for the purpose of financing more than one project,
a rtion of the Project, and shall not exceed the proceeds used for the governmental use of

th portion of the Project to which such Private Business Use is related. All of the foregoing
I be determined in accordance with the Code.

B. PRIVATELOAN LIMITATION. Theissuershall assure that not in excess

of % of the Net Proceeds of the Series 2005 A Bonds or $5,000,000 are used, directly or

in rectly, to make or finance a loan (other than loans constituting Nonpurpose Investments)

to s other than state or local government units.

C. FEDERALGUARANTEEPROHIBITION. The Issuer shall not take any

a •on or permit or suffer any action to be taken if’ the result of the same would be to cause the

Se es 2005 A Bonds to be “federally guaranteed” within the meaning of Section 149(b) ofthe

Ce.

D. INFORMATION RETURN. The Issuer will timely file all statements,

in merits and returns necessary to assure the tax-exempt status of the Series 2005 A Bonds

the interest thereon including, without limitation, the information return required under

S on 149(e) of the Code.

E. FURThER ACTIONS. The Issuer will take any and all actions that may

be uircd of it (including, without limitation, those deemed necessary by the Authority) so

th t the interest on the Series 2005 A Bonds will be and remain excluded from gross income

fo federal income tax purposes, and will not take any actions or fall to take any actions

(i luding, without limitation, those deemed necessary by the Authority), the result of which

w uld adversely affect such exclusion.

Section 7.19. Statutory Mortaa~e Lien For the further protection of the

Re istered Owner of the Series 2005 Bonds, a statutory mortgage lien upon the System is

ted and created by the Act, which statutory mortgage lien is hereby recognized and

d lared to be valid and binding, shall take. cffe~t immediately upon delivery of the

S es 2005 Bonds; provided however, that the statutory mortgage lien of the Series 2005

Bo ds shall be on a parity with the statutory mortgage lien ofthe Series 1990 A Bonds and the
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Series 1991 Bonds and senior and prior to the statutory mortgage lien of the Series 1990 B

Bonds.

Section 7.20. Compliance with LenerofConditions. Loan Agreement and Law

The Issuer shall perform, satisfy and comply with all the terms and conditions of the Letter of

Conditions, the Loan Agreemcni and the Act. Notwithstanding anything herein to the contrary,

the Issuer shall provide the Council with copies of all documents submitted to the Authority.

The Issuer shall also comply with all applicable laws, rules and regulations issued

by the Authority, the Council, the Government or other State, federal or local bodies in regard
to the acquisition and construction of the Project and the operation, maintenance and use of

the System.

Section 7.21. Securities Laws Compliance The Issuer will provide the

Authority, in a timely manner, with any and all information that may be requested of it

(including its annual audit report, financial statements, related information and notices of

changes in usage and customer base) so that the Authority may comply with the provisions of

SEC Rule 15c2-12 (17 CFR Part 240).

ScctioiiL22. Contracts: Public Releases A. The Issuer shall, simultaneously
with the delivery of the Series 2005 Bonds or immediately thereafter, enter into written

contracts for the immediate acquisition or construction of the Project.

B. The Issuer shall submit all proposed change orders to the Council and the

Government for written approval. The Issuer shall obtain the written approval of the Council

and the Government before expending any proceeds of the Series 2005 Bonds held in

“contingency” as set forth in the schedules attached to the certificate of the Consulting

Engineer. The Issuer shall also obtain the written approval ofthe Council and the Government

before expending any proceeds of the Series 2005 Bonds made available due to bid or

construction or project underruns.

C. The Issuer shall list the funding provided by the Council, the Authority
and the Government in any press release, publication, program, bulletin, sign or other public
communication that references the Project, including but not limited to any program document

distributed in conjunction with any ground breaking or dedication of the Project.
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ARTICLE VIII

INVESTMENT OF FUNDS

Section 8.01. Investment of Funds Any moneys held as a part of the funds and

ounts created by this Bond Legislation other than the Revenue Fund, shall be invested and

re vested by the Commission, the Depository Bank, or such ocher bank or national banking
iation holding such fund or account, as the case may be, at the written direction of the

Is er in any Qualified Investments to the fullest extent possible under applicable laws, this

B Legislation, the need for such moneys for the purposes set forth herein and the specific
ctions and provisions set (orth.in this Section 8.01.

Any investment shall be held in and a! all times deemed a pan of the fund or

a at in which such moneys were originally held, and the interest accruing thereon and any

it or loss realized from such investment shall be credited or charged to the appropriate
fu or account. The investments held for any fund or account shall be valued at the lower of

co or. then current market value, or at the redemption price thereof if then redeemable at the

op on of the holder, including the value of accrued interest and giving effect to the

a rtization of discount, or at par if such investment is held in the “Consolidated Fund.a The

Co •ssion shall sell and reduce to cash a sufficient amount of such investments whenever

the cash balance in any fund or account is insufficient to make the payments required from

su fund or account, regardless of the loss on such liquidation. The Depository Bank, or such

oth r bank or national banking association, as the case may be, may makc any and all

mv siments permitted by this section through its own bond department and shall not be

res nsible for any losses from such investments, other than for its own negligence or willful

ml onduct.

The Depository Bank shall keep complete and accurate records of all funds,

acc urns and investments, and shalt distribute to the Issuer, at least once each year, or more

oft n as reasonably requested by the Issuer, a summary ofsuch funds, accounts and investment

ings. The Issuer shall retain all such records and any additional records with respect to

suc funds, accounts and investment earnings so long as any of the Series 2005 Bonds are

Ou standing and as long thereafter as necessary to comply with the Code and assure the

exc usion of interest on the Series 2005 A Bonds from gross income for federal income tax

Pu SCS.

Section 8.02. Arbitrage andTax Exemption The Issuercovenants that (1) it Shall

not ke, or permit or suffer to be taken, any action with respect to the gross or otherproceeds
of t e Series 2005 A Bonds which would cause the Series 2005 A Bonds to be *arbitrage
bon sN within the meaning of Section 148 of the Code, and (ii) It will take any and all actions
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that may be required of it (including, without implied limitation, the timely filing of a federal

information return with respect to the Series 2005 A Bonds) so that the interest on the Series

2005 A Bonds will be and remain excluded horn gross income for federal income tax

purposes, and will not take any actions which would adversely affect such exclusion.

Section 8.03. Tax Certificate and Rebate The Issuer shall deliver a certificite

of arbitrage, a tax certificate or other similar certificate to be prepared by nationally

recognized bond counsel or tax counsel relating to payment of arbitrage rebate and other tax

matters as a condition to issuance of the Series 2005 A Bonds. In addition, the issuer

covenants to comply with all Regulations from time to time in effect and applicable to the

Series 2005 A Bonds as may be necessary in order to fully comply with Section 148(f) of the

Code, and covenants to take such actions, and refrain from taking such actions, as may be

necessary to fully comply with such Section 148(f) of the Code and the Regulations,

regardless of whether such actions may be contrary to any of the provisions of this Resolution.

The Issuer shall calculate, annually, the rebatable arbitrage, determined in

accordance with Section 148(f) of the Code. Upon completion of each such annual

calculation, unless otherwise agreed by the Authority, the Issuer shall deposit, or cause to be

deposited, in the Rebate Fund such sums as are necessary to cause the aggregate amount on

deposit in the Rebate Fund to equal the sum determined to be subject to rebate to the United

States, which, notwithstanding anything herein to the contrary, shall be paid from investment

earnings on the underlying fund or account established hereunder and on which such rebatable

arbitrage was earned or from other lawfully available sources. Notwithstanding anything herein

to the contrary, the Rebate Fund shall be held free and clear ofany lien or pledge hereunder and

shall.be used only for payment of rebatable arbitrage to the United States. The Issuer shall pay,

or cause to be paid, to the United States, from the Rebate Fund, the rebatable arbitrage in

accordance with Section 148(1) of the Code and the Regulations. In the event that there are

any amounts remaining in the Rebate Fund following all such payments required by the

preceding sentence, the Depository Bank shall pay said amounts to the Issuer to be used for

any lawful purpose of the System. The Issuer shall remit payments to the United States at the

time and at the address prescribed by. the Regulations as the same may be from time to time

in effect with such reports and statements as may be prescribed by the Regulations, in the

event that, for any reason, amounts in the Rebate Fund are insufficient to make the payments

to the United States which are required, the Issuer shall assure that such payments are made by
the Issuer to the United States, on a timely basis, from any funds lawfully available therefor.

In addition, the Issuer shall cooperate with the Authority in preparing rebate calculations and

in all other respects in connection with rebates and hereby consents to the performance of all

matters in connection with such rebates by the Authority at the expense of the Issuer. The

Issuer may provide for the employment of independent attorneys, accountants or consultants

compensated on such reasonable basis as the Issuer may deem appropriate in order to assure

compliance with this Section 8.03. The Issuer shall keep and retain, or cause to be kept and
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re ned, records of the determinations made pursuant to this Section 8.03 in accordance with

th requirements of Section 148(f) of the Code and the Regulations. In the event the Issuer

f s to make such rebates as required, Lhe issuer shall pay the required rebate amount and all

pe altics and other amounts, from lawfully available sources, and obtain a waiver from the

In rnal Revenue Service, if necessary, in order to maintain the exclusion of interest on the

Se es 2005 A Bonds from gross income for federal income tax purposes.

The Issuer shall submit to the Authority within 15 days following the end ofeach

B nd Year a certified copy of its rebate calculation and certificate with respect thereto or, if

th Issuer qualifies for the small governmental issue exception to rebate, or any other

ex tion thereto, thefl the Issuer shall submit to the Authority a certificate stating that it is

ex mpt from such rebate provisions and that no event has occurred to its knowledge during the

B nd Yearwhich would make the Series 2005 A Bonds subject to rebate. The Issuer shall also

ish to the Authority, at any time, such additional information relating to rebate as may be

re nably requested by the Authority including information with respect to earnings on all

hi ds constituting “gross proceeds” ofthe Series 2005 A Bonds (as such term “gross proceeds”
is efined in the Code).
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ARTICLE IX

DEFAULT AND REMEDIES

Section 9.01. Events of Default Each of the following events shall constitute

an “Event of Default” with respect to the Series 2005 Bonds:

(I) If default occurs in the due and punctual payment of the principal of or

interest, if any, on any series of the Series 2005 Bonds; or

(2) If default occurs in the Issuer’s observance of any of the covenants,

agreements or conditions on its part relating to the Series 2005 Bonds set forth in this Bond

Legislation, any supplemental resolution or in the Series 2005 Bonds, and such default shall

have continued for a period of 30 days after the Issuer shall have been given written notice of

such default by the Commission, the Depository Bank, the Registrar, the Paying Agent or a

Registered Owner of a Bond; or

(3) If the Issuer files a petition seeking reorganization or arrangement under
the federal bankruptcy laws or any other applicable law of the United States of America; or

(4) If default occurs under the Prior Bonds or the Prior Resolutions.

Section 9.02. Remedies Upon the happening and continuance ofany Event of

Default, any Registered Owner of the Series 2005 Bonds may exercise any available remedy
and bring any appropriate action, suit or proceeding to enforce his or her rights and, in

particular, (i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or other

appropriate proceeding enforce all rights of such Registered Owners including the right to

require the Issuer to perform its duties under the Act and the Bond Legislation relating thereto,

including but not limited to the making and collection of sufficient rates or charges for

services rendered by the System, (iii) bring Suit upon the Bonds, (iv) by action at law or bill in

equity require the Issuer to account as if it were the trustee of an express trust for the

Registered Owners of the Bonds, and (v) by action or bill in equity enjoin any acts in violation

of the Bond Legislation with respect to the Bonds, or the rights of such Registered Owners;

provided that, all rights and remedies of the Registered Owners of the Series 2005 Bonds shall

be on a parity with those of the Registered Owners of the Series 1990 A Bonds and the Series

1997 Bonds and senior and prior to those of the Registered Owners of the Series 1990 B

Bonds.

Section 9.03. Appointment of Receiver Any Registered Owner of the Series

2005 Bonds may, by proper legal action, compel the performance of the duties of the Issuer

14042 IS 19.1

73



un er the Bond Legislation and the Act, including, the completion of the Project, the making
an collection of sufficient rates and charges br services rendered by the System and

Sc gaLlon of the revenues therefrom and the application thereof. If them be any Event of

fault with respect to such Bonds, any Registered Owner of a Bond shall, in addition to all

o cr remedies or rights, have the right by appropriate legal proceedings to obtain the

ap iniment of a receiver to administer the System or to complete the acquisition, and

co struction of the Project on behalf of the Issuer, with power to charge rates, rentals, fees

an other charges sufficient to provide for the payment of Operating Expenses of the System,
th payment of the Bonds and interest and the deposits into the funds and accounts hereby
e bUshed, and to apply such rates, rentals, fees, charges or other revenues in conformity with

th provisions of this Bond Legislation and the Act.

The receiver so appointed shall forthwith, directly or by his or her or its agents

an attorneys, enter into and upon and take possession of all facilities of the System and shall

ho d, operate and maintain, manage and control the System, and each and every pan thereof,

an in the name of the Issuer exercise all the rights and powers of the Issuer with respect to

th System as the Issuer itself might exercise.

Whenever all that is due upon the Bonds and interest thereon and under any

co enants of this Bond Legislation for reserve, sinking or other funds and upon any other

ob igations and interest thereon having a charge, lien or encumbrance upon the revenues ofthe

Sy tern shall have been paid and made good, and all defaults under the provisions of this Bond

Le islatioji shall have been cured and made good, possession of the System shall be

su ndered to the Issuer upon the entry of an order of the court to that effect. Upon any

su sequent default, any Registered Owner ofany Bonds shall have the same right to secure the

hi appointment of a receiver upon any such subsequent default.

Such receiver, in the peiformance ofthe powers hereinabove conferred upon him

or er or it, shall be under the direction and supervision of the court making such appointment,
sh 1 at all times be subject to the orders and decrees of such court and may be removed

the by, and a successor receiver may be appointed in the discretion of such court. Nothing
he in contained shall limit or restrict the jurisdiction of such court to enter such other and

hi orders and decrees as such court may deem necessary or appropriate for the exercise

by he receiver of any function not specifically set forth herein.

Any receiver appointed as provided herein shall hold and operate the System in

the name of the Issuer and for the joint protection and benefit of the Issuer and Registered
ers of the Bonds. Such receiver shall have no power to sell, assign, mortgage or otherwise

dis of any assets of any kind or character belonging or pertaining to the System, but the

au ority of such receiver shall be limited to the completion of the Project and the possession,
o Lion and maintenance of the System for the sole purpose of the protection of both the
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Issuer and Registered Owners of such Bonds and the curing and making good of any Event of

Default with respect thereto under the provisions of this Bond Legislation, and the title to and

ownership of the System shall remain in the Issuer, and no court shall have anyjurisdiction to

enter any order or decree permitting or requiring such receiver to sell, assign, mortgage or

otherwise dispose of any assets of the System.
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ARTICLE X

PAYMENT OF BONDS

Section 10.01. Payment of Series 2005 A Bonds If the Issuer shall pay or

th re shall otherwise be paid to the Registered Owners of the Series 2005 A Bonds, the

p cipal of and interest, if any, due or to become due thereon, at the times and in the manner

sii ulated therein and in this Bond Legislation, then the pledge of Net Revenues and other

neys and securities pledged under this Bond Legislation and all covenants, agreements and

o er obligations of the Issuer to the Registered Owners of the Series 2005 A Bonds shall

th reupon cease, terminate and become void and be discharged and satisfied, except as may

ot erwisc be necessary to assure the exclusion of the interest on the Series 2005 A Bonds

f gross income for federal income tax purposes.

Section 10.02. Payment of Series 2005 BBonds If the Issuer shall pay or

th re shall otherwise be paid to the Registered Owners of the Series 2005 B Bonds, the

p ipal of and interest, if any, due or to become due thereon, at the times and in the manner

sti ulated therein and in this Bond Legislation, then the pledge of Net Revenues and other

m neys and securities pledged under this Bond Legislation and all covenants, agreements and

ot er obligations of the Issuer to the Registered Owners of the Series 2005 B Bonds shall

th upon cease, terminate and become void and be discharged and satisfied.

Section 10.03. Payment of Series 2005 C Bonds If the Issuer shall pay or

th shall otherwise be paid to the Registered Owners of the Series 2005 C Bonds, the

pri cipal of and interest, if any, due or to become due thereon, at the times and in the manner

sti lated therein and in this Bond Legislation, then the pledge of Net Revenues and other

cys and securities pledged undcr this Bond Legislation and all covenants, agreements and

ot er obligations of the Issuer to the Registered Owners of the Series 2005 C Bonds shall

th upon cease, terminate and become void and be discharged and satisfied.
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ARTICLE XI

MISCELLANEOUS

Section 11.01. Amendment or Modification of Bond Legislation Prior to

issuance of the Series 2005 Bonds, this Resolution may be amended or supplemented in any

way by the Supplemental Resolution. Following issuance of the Series 2005 Bonds, no

material modification or amendment of this Resolution, or of any resolution amendatory or

supplemental hereto, that would materially and adversely affect the rights of Registered
Owners of the Series 2005 Bonds shall be made without the consent in writing of the

Registered Owners of the Series 2005 Bonds so affected and then Outstanding; provided, that

no change shall be made in the maturity of any Bond or Bonds or the rate of interest thereon,

or in the principal amount thereof, or affecting the unconditional promise of the Issuer to pay

such principal and interest, if any, out of the funds herein pledged therefor without the consent

of the Registered Owner thereof. No amendment or modification shall be made that would

reduce the percentage of the principal amount of Bonds, required for consent to the above-

permitted amendments or modifications. Notwithstanding the foregoing, this Bond Legislation
may be amended without the consent of any Registered Owner as may be necessary to assure

compliance with Section 148(1) of the Code relating to rebate requirements or otherwise as

may be necessary to assure the exclusion of interest on the Series 2005 A Bonds from gross

income of the Registered Owners thereof.

Section 11.02. Bond Legislation Constitutes Contract The provisions of the

Bond Legislation shall constitute a contract between the Issuer and the Registered Owners of

the Series 2005 Bonds, and no change, variation or alteration of any kind of the provisions of

the Bond Legislation shall be made in any manner, except as in this Bond Legislation provided.

Section 11.03. Severability of Invalid Provisions If any section, paragraph.
clause or provision of this Resolution should be held invalid by any court of competent

juiisdiction, the invalidity of such section, paragraph, clause or provision shall not affect any

of the remaining provisions of this Resolution, the Supplemental Resolution, or the

Series 2005 Bonds.

Section 11.04. Headinas. Etc The headings and catchlines of the articles,

sections and subsections hereof are for convenience of reference only, and shall not affect in

any way the meaning or interpretation of any provision hereof.

Section 11.05. Conflicting Provisions Repealed: Prior Resolutions Except
for the Prior Resolutions, all orders or resolutions, or parts thereof, in conflict with the

provisions ofthis Resolution are, to the extent of such conflict, hereby repealed; provided thAI,

M012I819.I
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in the event of any conflict between this Resolution and the Prior Resolutions, the Prior

R lutions shall control (unless less restrictive), so long as the Prior Bonds are Outstanding.

Section 1106. Covenant of Due Pmcedure.Ezc The Issuer covenants that all

ac
,
conditions, things and procedures required to exist, to happen, to be performed or to be

en precedent to and in the adoption of this Resolution do exist, have happened, have been

pe ormed and have been taken in regular and due time, form and manner as required by and in

fu 1 compliance with the laws and Constitution ofthe State ofWest Virginia applicable thereto;

an that the Chairperson, Secretary and members ofthe Governing Body were at all times when

an actions in connection with this Resolution occurred and are duly in office and duly

qu ified for such office.

Section 11.07. Public Notice of Proposed Financing Prior to making formal

ap lication to the PSC for a certificate of public convenience and necessity and adoption of

dii Resolution, the Secretary shall have caused to be published in a newspaper of general
c lation in each municipality in Lubeck Public Service District and within the boundaries

of e Issuer, a Class Illegal advertisement stating:

(a) The maximum amount of the Series 2005 Bonds to be issued;

(b) The maximum interest rate and terms of the Series 2005 Bonds

au nzed hereby;

(c) The public service properties to be acquired or constructed and the cost

of e same;

(d) The maximum anticipated rates which will be charged by the Issuer, and

(e) The date that the formal application for a certificate of public
co venience and necessity is to be filed with the PSC.

M04 1119.1
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•

Section 11.08. Effective Date This Resolution shall take effect immediately
upon adoption.

Adopted this 15” day of June, 2005.

~auperson

~r~L
MemL~

Member

M0S21819.I
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CERTIFICATION

Certified a true copy of a Resolution duly adopted by the Public Service Board

0 LUBECK PUBLIC SERVICE DISTRICT on thel5th day of June, 2005.

Dated this 17” day of June, 2005.

(EALI

05/6103

lot 308
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LUBECK PUBLIC SERVICE DISTRICT 2.6

WATER REVENUE BONDS,
SERIES 2005 A (WEST VIRGINIA INFRASTRUCTURE FUND),

SERiES 2005 B (UNITED STATES DEPARTMENT OF AGRICULTURE) AND

SERIES 2005 C (UNITED STATES DEPARTMENT OF AGRICULTURE)

SUPPL~MENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE PRINCIPAL

AMOUNT, DATE, MATURITY DATE, INTEREST RATE, PAYMENT

SCHEDULE, SALEPRJCEANDOTHERTERMSOFTHELUBECKPUBLIC

SERVICE DiSTRICTWATERREVENUEBONDS, SERIES 2005 A (WEST
VIRGINIA INFRASTRUCTURE FUND),WATER REVENUE BONDS,

SERIES 2005 B (UNITEDSTATES DEPARThIEMFOFAGRICULTURE)AND

WATER REVENUE BONDS, SERIES 2005 C (UNITED STATES

DEPARTMENTOFAGRICULTURE); AUTHORIZINGANDAPPROVING

ThE SALE AND DELIVERY OF SERIES 2005 A BONDS TO THE WEST

VIRGINIA WATERDEVELOPMENTAuThORITYANDTHESERIES 2005

B BONDS AND THE SERIES 2005 C BONDS TO ThE UNITED STATES

DEPARTMENTOFAGRICULTURE; APPROVINGANDRATIFYINGThE

LOAN AGREEMENT WITH RESPECTTO ThE SERIES 2005 A BONDS;

DESIGNATINGA REGI~AR,PAYINGAGENTANDDEPOSITORYBANK;
AND MAKING OTHER PROVISIONS AS TO THE BONDS.

WHEREAS, the Public Service Board (the “Governing Body”) of Lubeck

Public Service District (the “Issuer”) has duly and officially adopted a Bond Resolution

on June 15. 2005 (the “Resolution”), entitled:

RESOLI.TITON AUThORIZINGThEACQUISiTIONANDCONSTRUCTION
OFCERTAIN IMPROVEMENTS AND EXTENSIONS TOTHE EXISTING

PUBLICWATER FACILITIES OPLUBECK PUBLIC SERVICE DISTRICT

AND THE FINANCING OF THE COST ThEREOF, NOT OTHERWISE

PROVIDED.THROUGHTHEISSUANCEBYThEDISTRICTOFNOTMORE

ThAN $1,573,000 IN AGGREGATE PRINCIPAL AMOUNT OF WATER

REVENUEBONDS, SERIES 2005 A (WESTVIRGINIA INFRASTRUCTURE

FUND), NOT MORE ThAN $2,068,300 IN AGGREGATE PRINCIPAL

AMOUNTOFWATERREVENUEBONDS, SERIES 2005 B (UNfltJ) STATES

DEPARTMENTOFAGRICULTURE),ANDNOTMOREThAN$472,000 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER REVENUE BONDS,

SERIES 2005 C (UNITED STATES DEPARTMENT OF AGRICULTURE);
PROVIDINGFORTHERIGHTSANDREMEDIESOFAND SECURiTY FOR
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THE REGISTERED OWNERS OF SUCH BONDS; AUTHORiZING

EXECU11ONANDDELIVERY OFALLDOCUMENTS RELATINGTOThE

ISSUANCE OF SUCH BONDS; APPROVING, RATIFYING AND

CONFIRMING LOAN AGREEMENTS RELATING TO SUCH BONDS;
AUTHORIZING THE SALE AND PROVIDING FOR THE TERMS AND

PROVISIONS OFSUCH BONDS AND ADOFFING OTHER PROVISIONS

RELATING THERETO.

WHEREAS, the capitalized terms used herein and not otherwise defined herein

all have the same meaning set forth in the Resolution when used herein;

WHEREAS, the Resolution provides for the issuance of the Water Revenue

B nds, Series 2005 A (West Virginia Infrastructure Fund), the Water Revenue Bonds, Series

2 5 B (United States Department ofAgriculture), and the WaterRevenue Bonds, Series 2005

C (United States Department of Agriculture), of the Issuer, in the respective aggregate

p cipal amounts not to exceed $1,573,000, $2,068,300 and $472,000 (collectively, the

onds’ or individually, the “Series 2005 A Bonds,” the “Series 2005 B Bonds” and the “Series

2 5 C Bonds”), and has authorized the execution and delivery of a loan agreement relating
to the Series 2005 A Bonds, including all schedules and exhibits attached thereto (the “Loan

A znent”). by and between the Issuer and the West Virginia Water Development Authority

( e “Authority”), on behalfofthe West Virginia Infrastructure and Jobs Development Council

( e “Council”), all in accordance with Chapter 16, Article 1 3A and Chapter 31, Article ISA

o the Code ofWest Virginia, 1931, as amended (collectively, the “Act”); and in the Resolution

t is provided that the exact principal amount, date, maturity date, interest rate, payment
Sc edule, sale price and other terms of the Bonds should be established by a supplemental
re lution, and that other matters relating to the Bonds be therein provided for,

WHEREAS, the Loan Agreement has been presented to the Issuer at this

mting;

WHEREAS, the Series 2005 A Bonds are proposed to be purchased by the

A thority pursuant to the Loan Agreement and the Series 2005 B Bonds and the Series 2005

C Bonds are proposed to be purchased by the United States of America, United States

pariment of Agriculture, Rural Utilities Service (the “Government”) pursuant to the Letter

of Conditions; and

WHEREAS, the Governing Body deems it essential and desirable that this

su plemental resolution (the “Supplemental Resolution”) be adopted, that the Loan Agreement
be approved and ratified, that the exact principal amount, date, maturity date, interest rate,

pa ment schedule, sale price and other tenns of the Bonds be fixed hereby in the manner stated

he n, and that other matters relating to the Bonds be herein provided for.
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NOW,THEREFORE, BE IT RESOLVED BYTHEGOVERNING BODY OF

LUBECK PUBLIC SERVICE DISTRICT:

Sectioni Pursuant to the Resolution and the Act, this Supplemental Resolution

is adopted and there are hereby authorized and ordered to be issued the following bonds of the

Issuer

A. Water Revenue Bonds, Series 2005 A (West Virginia lnfrastnicture

Fund), of the Issuer, originally represented by a single bond, numbered AR-i, in the original

principal amount of $1,573,000. The Series 2005 A Bonds shall be dated the date ofdelivery,
shall finally mature December 1, 2026, and shall bear interest at a rate of 3% per annum. The

principal of and interest on the Series 2005 A Bonds shall be payable quatterly on March 1,

June 1, September 1 and December 1 of each year, commencing March 1, 2007, in the

amounts set foith in the Schedule Y attached to the Loan Agreement and incoiporated in and

made a part of the Series 2005 A Bonds. The Series 2005 A Bonds shall be subject to

redemption upon the written consent of the Authority and the Council, and upon payment of

the redemption premium, if any, and otherwise in compliance with the Loan Agreement, so

long as the Authority shall be the Registered Owner of the Series 2005 A Bonds.

B. Water Revenue Bonds, Series 2005 B (United States Department of

Agriculture), of the Issuer, originally represented by a single bond, numbered BR-I, in the

original principal amount of $2,068,300. The Series 2005 B Bonds shall be dated the dare of

delivery, shall mature forty years from the date thereof, and the principal amount advanced

under the Series 2005 B Bonds shall bear interest at the rate of 4.25% per annum. Monthly
installments of interest only on the amounts advanced under the Series 2005 B Bonds are

payable 30 days following the date of delivery of the Series 2005 B Bonds and on the

corresponding day of each month thereafter for the first 24 months after the date of delivery

of the Series 2005 B Bonds, and thereafter, monthly installments of principal of and interest

on the Series 2005 B Bonds, in the aggregate amount of $9,163, are payable on the

corresponding day ofeach month, except that the final installment on the Series 2005 B Bonds

shall be paid at the end of 40 years from the date of thc Series 2005 B Bonds in the sum of the

unpaid principal and interest due on the date thereof. The Series 2005 B Bonds are subject to

prepayment as set forth in the Resolution and the Series 2005 B Bonds. All principal and

interest payments on the Series 2005 B Bonds will be paid by the Issuer directly to the order

of the United States of America as its National Finance Office, 1520 Market Street, St. Louis,

Missouri 63103.

C. Water Revenue Bonds, Series 2005 C (United States Department of

Agriculture), of the Issuer, originally represented by a single bond, numbered CR-i, in the

original principal amount of $472,000. The Series 2005 C Bonds shall be dated the date of

delivery, shall mature forty years from the date thereof, and the principal amount advanced
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u der the Series 2005 C Bonds shall bear interest at the rate of 4.25% per annum. Monthly
in taliments of interest only on the amounts advanced under the Series 2005 C Bonds arc

yable 30 days following the date of delivery of the Series 2005 C Bonds and on the

c rresponding day of each month thereafter for the first 24 months after the date of delivery
o the Series 2005 C Bonds, and thereafter, monthly installments of principal of and interest

o the Series 2005 C Bonds, in the aggregate amount of $2,091, are payable on the

c nding day of each month, except that the final installment on the Series 2005 C Bonds

lbepaidatthcendof4oyearsfromthedateoftheScnes2005CBondsinthesumOfthe
u paid principal and interest due on the date thereof. The Series 2005 C Bonds are subject to

p ayrnent as set forth in the Resolution and the Series 2005 C Bonds. AU principal and

in payments on the Series 2005 C Bonds will be paid by the Issuer directly to the order

o the United States of America at its National Finance Office, 1520 Market Street, St. Louis,

M ssouri 63103.

Section 2 All other provisions relating to the Bonds and the text of the Bonds

be in substantially the form provided in the Resolution.

Section 3 The Issuer hereby ratifies, approves and accepts the Loan Agreement,
i luding all schedules and exhibits attached thereto, a copy of which is incorporated herein

b reference, and theexecution and delivery ofthe Loan Agreement by the Chairperson and the

ormance of the obligations contained therein, on behalf of the Issuer, are hereby
a rized, approved and directed. The Issuer hereby affirms all covenants and representations

de in the Loan Agreement and in the applications to the Council and the Authority. The

Is uer hereby ratifies, approves and accepts the Letter of Conditions and all amendments

th into, and the performance of the obligations contained therein, on behalf of the Issuer, are

h y authorized, approved and directed. The price of the Bonds shall be 100% of par value,

th being no interest accn.ied thereon, provided that the proceeds of the Bonds shall be

ad anccd from time to timeas requisitioned by the Issuer.

Section 4 The Issuer hereby appoints and designates WesBanco Bank, Inc.,

celing, West Virginia, to serve as Registrar (the “Registrar”) for the Series 2005 A Bonds

u er the Resolution and approves and accepts the Registrar’s Agreement to be dated the date

of livery of the Bonds, by and between the Issuer and the Registrar, and the execution and

de very of the Registrar’s Agreement by the Chairperson, and the performance of the

ob gacions contained therein, on behalf of the Issuer, are hereby authorized, directed and

ap ved.

Section 5 The Issuer hereby appoints and designates the West Virginia
M nicipal Bond Commission, Charleston, West Virginia (the “Commission”), to serve as

Pa g Agent for the Series 2005 A Bonds under the Resolution.

Section 6 The Issuer hereby appoints and designates WesBanco Bank, Inc.,
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Parkersburg, West Virginia, to serve as the Depositary Bank under the Resolution.

Section 7 Series 2005 A Bonds proceeds in the amount of 5-0- shall be

deposited in the Series 2005 A Bonds Sinking Fund as capitalized interest.

Section 8 Series 2005 A Bonds proceeds in the amount of $0- shall be

deposited in the Series 2005 A Bonds Reserve Account.

Section 9 The remaining proceeds of the Series 2005 A Bonds, as advanced

from time to time, shall be deposited in the Series 2005 A Bonds Construction Trust Fund for

payment of costs of the Project, including costs of issuance of the Series 2005 A Bonds.

Section 10 Series 2005 B Bonds proceeds in the amount of 5-0- shall be

deposited in the Series 2005 B Bonds Sinking Fund as capitalized interest.

Section 11 Series 2005 B Bonds proceeds in the amount of 50- shall be

deposited in the Series 2005 B Bonds Reserve Account.

Section 12 The remaining proceeds of the Series 2005 B Bonds, as advanced

from time to time, shall be deposited in the Series 2005 B and C Bonds Construction Trust

Fund for payment of costs of the Project, including costs of issuance of the Series 2005 B

Bonds.

Section 13 Series 2005 C Bonds proceeds in the amount of 5-0- shall be

deposited in the Series 2005 C Bonds Sinking Fund as capitalized interest.

Section 14 Series 2005 C Bonds proceeds in the amount of 5-0- shall be

deposited in the Series 2005 C Bonds Reserve Account.

Section 15 The remaining proceeds of the Series 2005 C Bonds, as advanced

from time to time, shall be deposited in the Series 2005 B and C Bonds Construction Trust

Fund for payment of costs of the Project, including costs of issuance of the Series 2005 C

Bonds.

Section 16 The Chairperson and Secretary are hereby authorized and directed

to execute and deliver such other documents and certificates required or desirable in

connection with the Bonds hereby and by the Resolution approved and provided for, to the end

that the Series 2005 A Bonds may be delivered to the Authority pursuant to the Loan

Agreement on or about June 17,2005, and the Series 2005 B Bonds and the Series 2005 C

Bonds may be delivered to. the Government pursuant to the Letter of Conditions on or about

June 17,2005.

Section 17 The acquisition and construction of the Project and the financing
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teof in part with proceeds of the Bonds are in the public interest, save a public purpose of

issuer and will promote the health, welfare and safety of the residents of the Issuer.

Section 18 The issuer hereby determines to invest all moneys in the funds and

unts established by the Resolution held by the Depository Bank until expended, in money

et accounts secured by a pledge of Government Obligations, and therefore, the issuer

h reby directs the Depository Bank to invest all moneys in such money market accounts until

f rther directed in writing by the issuer. Moneys in the Series 2005 A Bonds Sinking Fund,

rh Series 2005 A Bonds Reserve Account, the Series 2005 B Bonds Reserve Account and the

S •es 2005 C Bonds Reserve Account shall be invested by the Commission in the West

V rginia Consolidated Fund.

Section 19 The Issuer hereby approves and accepts all contracts relating to the

Ii ancing, acquisition and construction of the Project and the Chairperson is hereby authorized

directed to execute and deliver all such contracts.

Section 20 The Issuer hereby approves the costs ofissuance and authorizes the

p tofrhesame.

Section2L Thelssuershallnotpermitatanytimeortimcsanyofthepmcecds
of the Bonds or any other funds of the Issuer to be used directly or indirectly in a manner

w ich would result in the exclusion of the Bonds from the treatment afforded by Section

10 (a) of the Internal Revenue Code of 1986, as amended, and any regulations promulgated
th under or under any predecessor thereto (the “Code”), by reason of the classification of

th Bonds as “private activity bonds” within the meaning of the Code. The Issuer will take all

ac ons necessary to comply with the Code and the Regulations to be promulgated thereunder.

Section 22 This Supplemental Resolution shall be effective immediately
fol owing adoption hereof.

Adopted this 15th day of June, 2005.

airperson

Member

Member
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CERTIFICATION

Certified as a true copy ofa Supplemental Resolution duly adopted by the Public

Service Board of Lubeck Public Service District on the l5~ day of June, 2005.

Dated this 17a day of June, 2005.

(SEAL]
______

O5l23~3

lOIO9~O3O8
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LUBECK PUBLIC SERVICE DISTRICF

BOND RESOLUTION

RESOLUTION AUTHORIZING THE ACQUISITION AND

CONSTRUC1ION OF CERTAIN IMPROVEMENTS AND

EXTENSIONS TO THE EXISTING PUBLIC WATER
FACILITIES OF LUBECK PUBLIC SERVICE DISTRICT AN

THE FINANCING OF THE COST THEREOF, NOT

OTHERWISE PROVIDED, THROUGH THE ISSUANCE OF

NOT MORE THAN $600,000 IN AGGREGATE PRINCIPAL

AMOUNT OF WATER REVENUE BONDS, SERIES 2010 A

(BB and 1) FOR SUCH PURPOSES AND PAYMENT OF THE

COST OF ISSUANCE OF THE BONDS; PROVIDING FOR

THE RIGHTS AND REMEDIES OF AND SECURITY FOR

THE REGISTERED OWNERS OP SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATING TO THE ISSUANCE OF SUCH

BONDS; AUTHORIZING THE SALE AND PROVIDING FOR

THE TERMS AND PROVISIONS OF SUCH BONDS; AND

ADOPTING OTHER PROVISIONS RELATED THERETO.

Be It Resolved by the Public Service Board of LUbeCk Public Service District

ARTICLE I

STATUTORY AUTHORITY, DEFINITIONS AND FINDINGS

Section 1.01. Authority of this Resolution This Resolution is adopted
pursuant to the provisions of Chapter 16, Article 13A of the Code of West Virginia, 1931,
as amended (the “Act).

Section 1.02. Fmdings It is hereby found, determined and declared as

follows:

A. Lubeck Public Service District (the “Issuer”),. is a public service

district, public corporation and political subdivision of the State of West Virginia in

Wood County of said State.

B. The Issuer now owns and operates a public water system within

Wood County. However, it is deemed necessary and desirable for the health and welfare

of the inhabitants of the Issuer that there be acquired and constructed certain

improvements and extensions to the existing public water facilities of the Issuer,
consisting of the cleanin& repairing~ sandblastin& painting, and other iinpwvements for

the New FngI~n4 Ridge Water Storage Tank (a 200,000 gallon capacity elevated, column

supported type water storage tank) and the Homewood Road Water Storage Tank (a

(C1740652J)
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500, gallon capacity ground type water storage tank), together with the necessary
a fling work and any other water supply, treatment, distribution or storage
im ements deemed necessary by the Issuer, together with all appurtenant facilities

(coil uvely, the ‘Project’), which constitute public service properties for the diversion,
deve pment, pumping. impounding. treatment, storage, distribution or furnishing of

water to or for the public for industrial, public, private or other uses (the existing public
water facilities of the Issuer, the Project and any further improvements or extensions

are herein called the “System”), in accordance with the plans and specifications
prep by the Consulting Engineers, which plans and specifications have heretofore

been ed with the Issuer.

C. It is deemed necessary for the Issuer to issue its Water Revenue

Bo Series 2010 A (BB and T) (the “Bonds” or “Series 2010 A Bonds”), in an

aggre ate principal amount of not more than $600,000, to permanently finance the costs

of idon and construction of the Project, and to pay the costs of issuance of the

Bo and related costs.

D. The acquisition and construction of the System were financed or

with proceeds of certain obligations of the Issuer, which obligations are

ciesi and have lien positions with respect to the Bonds as follows:

Designation Lien Position

I. $3,139,013 Water Revenue Bonds, First Lien

Series 1990 A,dated April 2, 1990

(the “Series 1990 A Bonds”).

2. $535,000 Water Revenue Bonds, First Lien
Series 1997, dated March 27, 1997

(the “Series 1997 Bonds”).

3. $1,573,000 WaterRevenuc Bonds, First Lien
Series 2005 A, dated June 17, 2005

(the “Series 2005 A Bonds”).—

4. $2,068,300 Water Revenue Bonds, First Lien
Series 2005 B, dated June 17,2005
(the “Series 2005 B Bonds”).

5. $472,000 Water Revenue Bonds, First Lien
Series 2005 C, dated June 17, 2005

(the “Series 2005 C Bonds”).

6. $146,487 Water Revenue Bonds, Second Lien
Series 1990 B, dated April 2, 1990

(the “Series 1990 B Bonds”).

1C17 I~
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The Series 1990 A Bonds, the Series 1997 Bonds, the Series 20O~ A Bonds,
the Series 2005 B Bonds and the Series 2005 C Bonds, are sometimes refelTed to

collectively as the “First Lien Bonds.” The First Lien Bonds and the Series 1990 B

Bonds arc sometimes referred to collectively as the ‘Prior Bonds.”

E. The Issuer derives revenues from the System, and, except for the

pledges thereof to secure and pay the Prior Bonds, said revenues aze not pledged or

encumbered in any manner.

F. The estimated revenues to be derived in each year after the

enactment of this Resolution from the operation of the System will be sufficient to pay all

Operating Expenses of the System, the principal of and interest on the Prior Bonds and

the Series 2010 A Bonds and all funds and accounts and other payments provided for in

this Resolution and the Prior Resolutions.

0. The Bonds and the Certificate of Authentication and Registration to

be endorsed thereon are to be in substantially the form set forth in Exhibit A attached

hereto and incorporated herein by reference with necessary and appropriate variations,
omissions and insertions as permitted or required by this Resolution or a Supplemental
Resolution or as deemed necessary by the Registrar or the Issuer.

H. All things necessary to make the Bonds, when authenticated by the

Registrar and issued as in this Resolution provided, the valid, binding and legal special
obligations of the Issuer according to the import thereof, and to validly pledge and assign
those funds pledged hereby to the payment of the principal of and interest on the Bonds,
will be timely done and duly performed.

I. The adoption of this Resolution, and the execution and issuance of

the Bonds, subject to the terms thereof, will not result in any breach of, nor constitute a

defaultunder,anyinstrumenttowhichthelssuerisapartyorbywhichitmaybebound
or affected.

I. Branch Banking and Trust Company has offered to purchase the

Bonds (the “Purchases”). It is in the best interests of the Issuer that the Bonds be sold to

the Purchaser pursuant to the terms and provisions set forth herein and in the

Supplemental Resolution.

K. The Bonds shall have a lien on the Net Revenues on a parity with the

lien held by the registered owners of the First Lien Bonds and senior and prior to the lien

held by the registered owners of the Series 1990 B Bonds. No additional bonds shall be

issued by the Issuer with a lien on the Net Revenues of the System except in accordance

with Section 6.07 hereof and not until the Issuer obtains the consent from the registered
owners of the First Lien Bonds and the Series 1990 B Bonds.

L. The Issuer has complied with all requirements of West Virginia law

relating to the issuance of the Bonds, or will have so complied prior to the issuance of

any thereof, including, among other things, the obtaining of the approval of the issuance
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of the Bonds by the Public Service Commission of West Virginia by final order not

subj to appeal or rehearing~

M The Issuer will not permit, at any time~ any of the proceeds of the

So or any other funds of the Issuer to be used directly or indirectly in a manner which

would result in the exclusion of the Bonds from the treatment afforded by Section 103(a)
ofthe ode.

N. The Issuer and all subordinate entities of the Issuer reasonably
ex to issue $30,000,000 or less in tax exempt obligations during calendar year 2010.

Section 1.03. Resolution Constitutes Contract In consideration of the

of the Bonds authorized to be issued hereunder by those who shall own the

same m time to tune, this Resolution shall be deemed to be and shall constitute a

con between the Issuer and such Registered Owners, and the covenants and

a is herein set forth to be performed by the Issuer shall be for the equal benefit,

piotec on and security of the Registered Owners of any and all of such Bonds issued

h
,

all of which shall be of equal rank and without preference, priority or

dis tion between any one Bond and any other Bond by reason of priority of issuance or

o ise, except as expressly provided therein and herein.

Section 1. Definitions Except as provided below, terms used in this

Resol on have the meanings set forth in the Prior Resolutions, as supplemented by this

Resol ‘on, unless the context expressly requires otherwise.

“Actr’ shall mean Chapter 16 Article 13A of the Code of West Virginia,
1931, amended and in effect on the date of enactment of this Resolution.

“Authorized Officer” means the Chairperson of the Governing Body of the

Issuer or any other temporarily Acting Chairperson of the Issuer specifically designated
by res lution of the Governing Body of the Issuer.

“Bond Counsel” shall mean any law firm having a national reputation in the

field f municipal law whose opinions are generally accepted by purchasers of municipal
hon appointed by the Issuer, and shall initially mean Jackson Kelly PLLC, Charleston,
West irginia.

“Bond Register” shall mean the books of the Issuer rn2intained by the

Regis for the registration and transfer of the Bonds.

“Bond Resolution,” “Bond Legislation,” “Resolutiofi” or “Local Act” shall

mean this Bond Resolution and all orders and resolutions supplemental or aniendatory
here

“Bond Year” shall mean the 12-month period beginning on the anniversary
of the Closing Date in each year and ending on the day prior to the anniversary date of

id? II
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the Closing Dale in the following year except that the first Bond Year shall begin on the

Closing Date.

“Bondholder” or “Holder of the Bonds” or “Owner of the Bonds” or

“Registered Owner” or any similar term shall mean any person who shall be the

Registered Owner of any Outstanding Bond as hereinafter defined.

“Bonds” or “2010 A Bonds” shall mean the not mote than $600,000 in

aggregate principal amount of Water Revenue Bonds, Series 2010 A (BB and 1) of the

Issuer, authorized by this Resolution to be issued.

“Chairperson” shall mean the Chairperson of the Governing Body of the

Issuer or any temporary Acting Chairperson duly elected by the Governing Body.

“Closing Date” shall mean the date or dates upon which there is an

exchange of the Bonds for all or a portion of the proceeds of the Bonds from the

Purchaser.

“Code” shall mean the Internal Revenue Code of 1986, as amended, and the

Regulations.

“Commission” means the West Virginia Municipal Bond Commission or

any other agency of the State of West Virginia that succeeds to the functions of the

Commission.

“Construction Trust Fund” shall mean the Construction Trust Fund created

by Section 4.O1C hereof.

“Consulting Engineers” shall mean Burgess & Niple Inc.. Parkersburg,
West Virginia, or any engineer or finn of engineers, licensed by the State, which shall at

any time hereafter be retained by the Issuer as Consulting Engineers for the System in

accordance with Chapter 5G, Article 1 of the Code of West Virgmi~, 1931, as amended.

“Commitment Letter” shall mean the letter from the Purchaser setting forth

the terms and conditions for the purchase of the Bonds.

“Depository Bank” shall mean the bank, banks or credit union to be

designated as such in the Supplemental Resolution, and its successors and assigns.

“First Lien Bonds” shall mean those bonds described as such in Section

1 .02D of this Resolution.

“Fiscal Year” shall mean each twelve month period begiiining on July 1 and

ending on the succeeding June 30.

1C1740652.l ~
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“Governing Body” or “Board” shall mean the public service board of the

Issuer or any other governing body of the Issuer that succeeds to the functions of the

public service board as presently constituted.

“Gross Revenues” means the aggregate gross operating and non-operating
reven of the System, as hereinafter defined, determined in accordance with generally

accounting principles, after deduction of prompt payment discounts, if any, and

rcaso Ic provision for uncollectible accounts; provided, that “Gross Revenues” does

not I lude any gains from the sale or other disposition of, or from any increase in the

value f, capital assets (including Qualified Investments, as hereinafter defined) or any

Tap F
,
as hereinafter defined.

“Independent Accountants” or ‘independent Certified Public Accountants”

shall can any firm of certified public accountants which shall be retained by the Issuer

as accountants for the System.

“Net Revenues” means the balance of the Gross Revenues, remaining after

deduc on of Operating Expenses, as hereinafter defined.

“Nonpurposc Investment” means any Investment Properly as defined in

Sectio 148(b) of the Code, that is not a purpose investment.

“Operating Expenses” means the reasonable, proper and necessary costs of

repair maintenance and operation of the System, as hereinafter defined and includes,
witho lirniung the generality of the foregoing, administrative, engineering, legal,
audi and insurance expenses, other than those capitalized as part of the Costs, fees

anti penses of the Purchaser, fiscal agents, the Depository Bank~ Registrar and Paying
Agen other than those capitali7e4 as part of the Costs, payments to pension or ictiiemcnt

funds, taxes and such other reasonable operating costs and expenses as should normally
and ly be included under generally accepted accounting principles; provided, that

g Expenses” does not include payments on account of the principal of or

on premium, if any, or interest on the Bonds, charges for depreciation, losses

from sale or other disposition of, or from any decrease in the value of, capital assets,

on of debt discount or such miscellaneous deductions as ate applicable to prior

“Outstanding” when used with reference to Bonds, as of any particular
date, describes all such Bonds theretofore and thereupon being authenticated and

dcliv except (i) any such Bond canceled by the Registrar, at or prior to said date; (ii)
any s Ii Bond for the payment of which moneys, equal to its principal amount, with

in to the date of maturity of any such Bond, shall be in trust hereunder and set aside

fors payment.(whetheruponcrpriortomaturiry);(iii)anysuchBonddeemedto
have paid as provided in Section 7.01 hereof; and (iv) for purposes of consents or

(Cl? I)
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other action by a specified percentage of Bondholders, any such Bond registered to the

Issuer.

“Parity Bonds” shall mean the Parity Bonds issued under the provisions and
within the limitations prescribed by Section 6.07 hereof.

“Paying Agent!’ shall mean the bank or such other entity to be designated as

the Paying Agent for the Bonds in the Supplemental Resolution and its successors and

assigns.

“Prior Bonds” shall mean the First Lien Bonds and the Series 1990 B

Bonds of the Issuer.

“Prior Resolutions” shall mean the resolutions of the Issuer authorizing the

Prior Bonds.

“Private Business Use” shall mean use (directly or indirectly) in a trade or

business carried on by any person other than a governmental unit; provided that, use as a

member of. the general public shall not be taken into account, all as determined by the

Code.

“PSC” shall mean the Public Service Comnu’sion of West Virginia.

“PSC Order” shall mean the orders of the PSC dated November 13, 2009

and December 3, 2009 in Case No. 08-2016-PSWD-42A approving the construction of

the Project and the rates of the Issuer.

“Purchase Price,” for the purpose of computation of the Yield of the

Bonds, has the same meaning as the term “issue price” in Sections 1273(b) and 1274 of

the Code, and, in general, means the price paid by the first buyer of the Bonds or the

acquisition cost of the first buyer. “Purchase Price,” for purposes of computing Yield of

Nonpurpose Investments, memi~ the fair market value of the Nonpurpose Investments on

the date of use of Gioss Proceeds of the Bonds for acquisition thereof, or if later, on the

dale that Investment Property constituting a Nonpurpose Investment becomes a

Nonpurpose Investment of the Bonds.

“Purchaser” shall mean Branch Banking and Trust Company, Charleston,
West Virginia.

“Qualified Investments” shall mean and includes any of the following:

(a) Government Obligations;

(b) Government Obligations which have been stripped of their

umnatured interest coupons, interest coupons stripped from Government

Obligations, and receipts or certificates evidencing payments from

(C1740632J1
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Government Obligations or interest coupons stripped from Government

Obligations;

(c) Bonds, debentures, notes or other evidences of indebtedness

issued by any of the following agencies: Banks for Cooperatives; Federal

Intermediate Credit Banks; Federal Home Loan Bank System; Export
Import Bank of the United States; Federal Land Banks; Government
National Mortgage Association; Tennessee Valley Authority or

Washington Metropolitan Area Transit Authority

(d) Any bond, debenture, note~ participation certificate or other

similar obligations issued by the Federal National Mortgage Association to

the extent such obligation is guaranteed by the Government National

Mortgage Association or issued by any other federal agency and backed by
the full faith and credit of the United States of America;

(e) Time accounts (including accounts evidenced by time

certificates of deposit, time deposits or other similar banking arrangements)
which, to the extent not insured by the FDIC or Federal Savings and Loan

Insurance Corporation, shall be secured by a pledge of Government

Obligations, provided, that said Government Obligations pledged either
must mature as nearly as practicable coincident with the maturity of said

time accounts or must be replaced or increased so that the market value
thereof is always at least equal to the principal amount of said time

accounts;

(t) Money market funds or similar funds whose only assets are

investments of the type described in paragraphs (a) through (e) above;

(g) Repurchase agreements, fully secured by investments of the

types described in paragraphs (a) through (e) above, with banks or national

banking associations which are members of the FDIC or with government
bond dealers recognized as primary dealers by the Federal Reserve Bank of
New York, provided that said investments securing said repurchase
agreements either must matins as nearly as practicable coincident with the

maturity of said repurchase agreements or must be replaced or increa.~ed so

that the market value thereof is always at least equal to the principal amount
of said repurchase agreements, and p~pvided further that the holder of such

repurchase agreements shall have a prior perfected security interest in the
collateral therefore; must have (or its agency must have) possession of such
collateral; and such collateral must be free of all claims by third parties;

(Ii) The West Virginia “consolid2N’d fund” managed by the West

Virginia Board of Treasury Investments pursuant to Chapter 12. Article 6C
of the West Virginia Code of 1931, as amended and
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(i) Obligations of States or political subdivisions or agencies
thereof, the interest on which is exempt from federal income taxation, and

which are rated at least “A” by Moody’s Investors Service, Inc. or Standard
& Poor’s Corporation.

“Rebate Fund” shall mean the Rebate Fund created by Section 4.02 hereof.

“Registrar” shall mean the entity named as such in the Supplemental
Resolution.

“Regulations” shall mean the temporary and permanent regulations
promulgated under the Code.

“Renewal and Replacement Fund” shall mean the Renewal and

Replacement Fund created by the Prior Resolutions and continued by Section 4.04

hereof.

“Reserve Accounts” shall mean, collectively, the respective Reserve
Accounts created for the Prior Bonds and the Bonds.

“Reserve Requirement” means, collectively, the respective amounts

required to be on deposit in the Reserve Accounts.

“Resolution” or “Bond Resolution” shall mean this Bond Resolution and all

orders and resolutions supplemental hereto or amendatory hereof.

“Revenue Fund” shall mean the Revenue Fund created by the Prior

Resolutions and continued hereby.

“Secretary” shall mean the Secretary of the Issuer.

“Sinking Funds” shall mean, collectively, the respective Sinking Funds
created for the Prior Bonds and the Bonds.

“Series 1990 B Bonds” shall mean those bonds described as such in Section

1 .02D of this Bond Resolution.

“Series 2010 A Bonds Sinking Fund” shall mean the Series 2010 A Bonds

Sinking Fund created by Section 4.04 hereof.

“Series 2010 A Bonds Reserve Account!’ means the Series 2010 A Bonds

Reserve Account cieated by Section 4.04 hereof.

“Series 2010 A Bonds Reserve Requirement” means, as of any date of

calculation, the maximum amount of principal and interest which will become due on the

Series 2010 A Bonds in the then CUu~flt or any succeeding year.

(C1740652i)
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“State” shall mean the State of West Virginia.

“Supplemental Resolution” shall mean any resolution, ordinance or order

of the Issuer supplementing or amending this Resolution and, when preceded by the

article “the”, refers spec ically to the supplemental resolutions authorizing the sale of the

Bonds provided, that any matter intended by this Resolution to be included in the

Suppl tal Resolution with respect to the Bonds and not so included may be included

in Supplemental Resolution.

“Surplus Revenues” shall mean the Net Revenues not required by the Prior

Resol dons and this Resolution, as supplemented and amended, to be set aside and held

in, inc uding but not limited to, any sinking funds, reserve accounts and depreciation
acc ts.

“System” means the complete public service properties of the Issuer for the

divers development, pumping, impounding, treatment, storage, distribution or

furnis g of water to or for the public for industrial, public, private or other uses as

prese y existing in its entirety or any integral part thereof, and shall include the Project
and an additions, improvements and extensions thereto hereafter constructed or acquired
for the System from any sources whatsoever.

‘~Fap Fees” means the fees, if any, paid by prospective customers of the

Sys in order to connect thereto.

Words importing singular number shall include the plural number in each

case vice versa, and words importing persons shall include finns and corporations.
Wo importing the masculine gender include all other genders.

Additional terms and phrases are defined in this Resolution as they are

used. Accounting terms not specifically defined herein shall be given meaning in

with general accepted accounting principles.

The terms “herein”, “hereunder”, “hereby”, “hereto”, “hereof’ and any
s terms refer to this Resolution; and the term “hereafter” means after the date of the

e of this Resolution.

Articles, sections and subsections mentioned by number only are the

res ye articles, sections aM subsections of this Resolution so numbered.

ARTICLE II

A ORIZATION OF THE ACQUISITION AND CONSTRUCI1ON OF THE
PROJECT

Section 2.01. Authorization of Acquisition and Construction of the Project
There hereby authorized and ordered the acquisition and construction of the Project, at

(C17 I)
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an estimated cost not to exceed $600,000, in accordance with the plans and specifications
which have been prepared by the Consulting Engineers, heretofore filed in the office of

the Governing Body. The proceeds of the Series 2010 A Bonds shall be applied as

provided in Article IV hereof. The Issuer has received bids and will enter into cozuracts

for the acquisition and construction of the Project, in an amount and otherwise

compatible with the fmancing plan submitted to the Purchaser.

The cost of the Project is estimated not to exceed $600,000, which will be

obtained from proceeds of the Series 2010 A Bonds.

ARTICLE III

AUTHORIZATION, TERMS, EXECUTION
AND REGISTRATION OF BONDS

Section 3.01. Authorization and Terms of Bonds For the purposes of

capitalizing interest on the Bonds, funding the Reserve Account for the Bonds, paying
costs of issuance of the Bonds and related costs, or any or all of such purposes, as

determined by the Supplemental Resolution, there shall be and hereby are authorized to

be issued the Bonds of the Issuer. The Bonds shall be issued in one series as set forth in

the Supplemental Resolution, designated as “Water Revenue Bonds, Series 2010 A (BB
and TY’, in an aggregate principal amount of not more than $600,000. The Bonds shall

be issu~I in such principal amounts, shall have the series designation, shall be dated as of

the date of deliveiy thereof, shall bear interest at such rate or rates, not exceeding the then

legal maximum rate, and shall mature at such times and in such amounts as shall be set

forth in the Supplemental Resolution. The repayment of principal and interest, if any, on
the Bonds shall be as set forth in the Supplemental Resolution. The Bonds shall contain

such other ternis, provisions, conditions and limitations, all as provided by this

Resolution and as the Governing Body of the Issuer shall prescribe by resolution (or by
supplemental or amendatory resolution of said Governing Body as said Governing Body
shall determine) adopted in connection with the sale of such Bonds.

The Bonds shall be payable as to principal at the office of the Paying Agent
in any coin or currency which, on the dat.s of payment of principal is legal tender for the

payment of public or private debts under the laws of the United States of America.
Interest on the Bonds shall be paid by check or draft mailed to the registered owner

thereof at the address as it appears on the books of the Bond Registrar.

Each series of Bonds shall be issued in fully registered form, in such
denominations and shall have such terms as set forth in the Supplemental Resolution. The
Bonds shall be exchangeable at the option and expense of the Registered Owner for

another fully registered Bond in aggregate principal amount equal to the amount of the

Bonds then Outstandin& with principal installments or maturities, as applicable,
corresponding to the thit~5 of payment of principal installments of the Bonds.

(C1740652.I)
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Section 3.02. Execution of Bonds The Bonds shall be executed in the

name f the Issuer by the Chairperson and attested by the Secrctary, and the seal of the

Issuer shall be affixed thereto or imprinted thereon.~ In case any one or more of the

offi who shall have signed or sealed any of the Bonds shall cease to be such officer of

the I before the Bonds so signed and sealed have been sold and delivered, such

Bonds may nevertheless be sold and delivered as herein provided and may be issued as if

the n who signed or sealed such Bonds had not ceased to hold such offlce~ Any
Bonds may be signed and sealed on behalf of the Issuer by such person as, at the actual

time o the execution of such Bonds, shall hold the proper office inthe issuer, although at

the ofsuchBondssuchpersonmaynothaveheldsuchofficeorinaynothavebeen
so an

Section 3.03. Authentication and Registration No Bond shall be valid or

obli for any purpose or entitled to any security or benefit under this Resolution

unless and until the Certificate of Authentication and Registration on such Bond,
subs ally in the fonn act forth in Exhibit A, shall have been duly manually executed

by the Registrar. Any such executed Certificate of Authentication and Registration upon
any s h Bond shall be conclusive evidence that such Bond has been authenticated.

regis and delivered under this Resolution. The Certificate of Authentication and

Regis on on any Bond shall be deemed to have been executed by the Registrar if

man y signed by an authorized officer of the Registrar, but it shall not be necessary
that same officer sign the Certificate of Authentication and Registration on all of the

Bo issued hereunder.

Section 3.04. Neeotiabilitv. Transfer and Registration Subject to the

provis ons for transfer of registration set forth below, the Bonds shall be, and have all of

the ties and incidents of negotiabLe instruments under the Uniform Commercial

Code f the State of West Virguna, and each successive Registered Owner, in accepting
any said Bonds shall be conclusively deemed to have agreed that such Bonds shall be

and ye all of the qualities and incidents of negotiable instruments nni1~ the Uniform

Co Code of the State of West Virginia~ and each successive Registered Owner
shall further be conclusively deemed to have agreed that said Bonds shall be

inco table in the hands of a bona fide owner for valun.

So long as any of the Bonds remain Outstanding the Issuer, through the

Regis ,
shall keep and maintain books for the registration and transfer of the Bonds.

Bonds shall be transferable only upon the books of the Registrar, by the

R Owner thereof in person or by the Registered Owner’s attorney duly
auth in writing, upon surrender thereto, together with a written instrument of

transf satisfactory to the Registrar, duly executed by the Registered Owner or the

Regis Owner’s duly authorized attorney.

In all cases in which the privilege of exchanging Bonds or transferring
B is exercised, Bonds shall be delivered in accordance with the provisions of this

Reso on. All Bonds surrendered in any such exchanges or transfers shall forthwith be

cance ed by the Registrar. For every such exchange or transfer of Bonds, the Registrar

1C17 I)
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may make a charge sufficient to reimburse it for any tax, fee or other governmental
•

charge required to be paid with respect to such exchange or transfer and the cost of

preparing each new Bond upon each exchange or transfer, and any other expenses of the

Registrar incurred in connection therewith, which sum or sums shall be paid by the

Issuer.

Section 3.05. Bonds Mutilated. Destroyed. Stolen or Lost In case any
•

Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may, in its

discretion, issue and deliver a new Bond in exchange and substitution for such mutilated

Bond, upon surrender and cancellation of such mutilated Bond, or in lieu of and
substitution for the Bond destroyed, stolen or lost, and upon the Registered Owner’s

furnishing the Issuer proof of ownership thereof and satisfactory indemnity and

complying with such other reasonable regulations and conditions as the Issuer may

prescribe and paying such expenses as the Issuer may incur and the Registrar shall

authenticate the new Bond. All Bonds so surrendered shall be canceled by the Registrar
and held for the account of the Issuer. If such Bond shall have matured or be about to

mature~ instead of issuing a substitute Bond, the Issuer may pay the sarne, upon being
indemnified as aforesaid, and, if such Bond be lost, stolen, or destroyed, without

surrender therefor.

Any such duplicate Bonds issued pursuant to this Section shall constitute

original, additional contractual obligations on the part of the Issuer, whether or not the

lost, stolen or destroyed Bonds be at any time found by anyone, and such duplicate Bonds
shall be entitled to equal and proportionate benefits and rights as to lien and source of

security for payment horn the revenues pledged herein with all other Bonds issued

hereunder.

Section 3.06. Bonds not to be Indebtedness of the Issuer The Bonds shall

not, in any event, be or constitute a corporate indebtedness of the Issuer within the

meaning of any statutory or constitutional limitations, but shall be payable solely from
the Net Revenues derived from the operation of the System as herein provided. No

Registered Owner of the Bonds shall ever have the nght to compel the exercise of the

taxing power of the Issuer to pay the Bonds or any interest thereon.

Section 3.07. Bonds Secured by Plediri of Net Revenues The payment of

the debt service of the Bonds shall be secured by a first lien on the Net Revenues derived

from the System on a parity with the First Lien Bonds and senior and prior to the Series
1990 B Bonds. Such Net Revenues in an amount sufficient to pay the principal of and

interest on and other payments for the Bonds and the Prior Bonds and to make the

payments into the sinking funds and the reserve accounts therein and in the Renewal and

Replacement Fund established herein or in the Prior Resolutions are hereby irrevocably
pledged to the payment of the principal of and any interest on the Bonds and the Prior
Bonds as the same become duc~

Section 3.08. Form of Bonds The text of the Bonds shall be substantially
as set forth in Exhibit A, with such omissions, insertions and variations as may be
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neces and desirable and authorized or permitted by this Resolution or any subsequent
resolu ons adopted or enacted prior to the issuance thereof.

Section 3.09. Sale of Bonds The Bonds shall be sold to the Purchaser

purs t to the terms and conditions of the Commitment Letter.

Section 3.10. Designation of BondL as “Oualifled Tax-Exempt
Obli •ons. The Issuer hereby designates the Bonds as “qualified tax-exempt
obli ons” for purposes of Section 265(bX3XB) of the Code and covenants that the

Bonds do no constitute private activity bonds as defined in Section 141 of the Code~ and

that more than $30,000,000 aggregate principal amount of obligations the interest on

which is excludable (under Section 103(a) of the Code) from gross income for federal

incom tax purposes (excluding, however, obligations issued to cunently refund any
obli on of the Issuer to the extent the amount of the refunding obligation does m*

ex the amount of the refunded obligation and pnvate activity bonds, as defined in

Sectio 141 of the Code, other than qualified 501(cX3) bonds as defined in Section 145

of the ode), including the Bonds, have been or shall be issued by the Issuer. including
all s rdinate entities of the Issuer, during the calendar year 2010, all as determined in

with the Code.

ARTICLE IV

APPLICATION OF BOND

PROCEEDS; FUNDS AND ACCOUNTS

Section 4.01 Apo1icat~gn of ond~Procee4 From the moneys recewed

from e sale of the Bonds, the following amounts shall be first deducted and deposited in

the set foilli below:

A. From the prgceeds of the Bonds, there shall be deposited with the

Payin Agent in the Series 2010 A Bonds Sinking Fund, the amount, if any, set foith in

the S lemcntal Resolution as capitalized interest for the Bonds.

B. Next, from the proceeds of the Bonds, there shall be deposited with
the ying Agent in the Reserve Account, the amount, if any, set forth in the

Suppi tal ResoLution for funding of the Reserve Account.

C. There is hereby created and established with the Depository Bank a

speci fund, designated the “Construction Trust Fund”. The remaining moneys derived
from sale of the Bonds shall be deposited by the Issuer in the Construction Trust
Fund. Moneys in the Construction Trust Fund shall be used solely to pay the costs of

ac tion and construction of the Project and the costs of issuance of the Bonds. The
Cons on Trust Fund shall be governed by the Project Fund Agreement to be entered
into tween the Issuer and the Purchaser. All costs of issuance shall be paid within 60

days the Closing Date.

(C17 I)

14



Section 4.02. Establishment of Funds and Accounts with

(4) Series 2010 A Bonds Rebate Fund; and

(5) Series 2010 A Bonds Sinking Fund.

(1) Series 2010 A Bonds Reserve Account

~__
_________ ______________________________

_____

Bank

The following special funds or accounts are hereby created with (or continued if

previously established by the Prior Resolutions) and shall be held by the Depository Bank

separate and apart from all other funds or accounts of the Depository Bank and the Issuer

and from each other.

(1) Revenue Fund (established by the Prior Resolutions);

(2) Renewal and Replacement Fund (established by the Prior

Resolutions);

(3) Construction Trust Fund (established by Section 4.0IC above);

Section 4.03 Establish~x, of Funds and Acçount.~ wi~Qomntission.
The following special funds or accounts are hereby created with and shall be held by the

Commission separate and apart from all other funds or accounts of the Commission and

the Issuer and from each other~

Section 4.04. Flow of Funds The entire Gross Revenues derived from the

operation of the System shall be deposited upon receipt in the Revenue Fund. The

Revenue Fund shall constitute a trust fund for the purposes provided in this Bond

Resolution and shall be kept separate and distinct from all other funds of the Issuer and

the Depository Bank and used only for the purposes and in the manner ht1ein provided.
All moneys in the Revenue Fund shall be disposed of only in the following maimer and

order of priority

(1) The Issuer shall first, each month, pay from the Revenue Fund the

• current Operating Expenses of the Sy~tein.

(2) The Issuer shall next, on the first day of each month, transfer from

the Revenue Fund and simultnneously remit (1) the amount necessary to pay the interest

on the First Lien Bonds as prescribed in the Prior Resolutions; and (ii) to the Paying
Agent, an amount equal to the amount of interest which will become due on the Bonds on

the next monthly interest payment date.

•
(3) The Issuer shall next, on the first day of each month, transfer from

the Revenue Fund and simultaneously remit (1) the amount necessary to pay the principal
on the First Lien Bonds as prescribed in the Prior Resolutions; and (ii) to the Paying

1C1740652.I I

15



Agent, an amount equal to the amount of principal which will mature and become due on

the ds on the next monthly principal payment dated

(4) The Issuer shall next, on the first day of each month, transfer from

the Re ernie Fund and simultaneously remit (i) the amount necessary to pay the required
Reserv Account payments for the First Lien Bonds as prescnbed by the Prior

Resolu one; and (ii) to the Commission, if not fully funded upon issuance of the Bonds,
for it in the Series 2010 A Bonds Reserve Account, an amount equal to 1/l20~ of

the cs 2010 A Bonds Reserve Requirement; provided that, no further payments shall

be into the Series 2010 A Bonds Reserve Account when there shall have been

deposi therein, and as long as there shall remain on deposit therein, an amount equal to

the S Cs 2010 A Bonds Reserve Requirement.

(5) The Issuer shall next, on the first day of each month, transfer from

the R enue Fund and remit the amount necessary to pay the principal on the Series 1990

B Bo as prescribed in the Prior Resolutions.

(6) The Issuer shall next, on the first day of each month, transfer from

the Re enue Fund and temit the amount necessary to pay the required Reserve Account

paym for the Series 1990 B Bonds as prescribed in the Prior Resolutions.

(7) The Issuer shall next, on the first day of each month, transfer from

the R enue Fund to the Renewal and Replacement Fund the amounts required by the

Prior lutions.

MoneysintheSeries20lOASinkingFundshallbeusedonlyforthe
purpo of paying principal of and interest on the Bonds as the same shall become due.

Mane in the Series 2Q10 A Bonds Reserve Account shall be used only for the purposes
of pa g principal of and interest on the Bonds as the same shall become due, when

other oncys in the Series 2010 A Bonds Sinking Fund arc insufficient thaefor, and for

no o purpose.

All investment earnings on moneys in the Series 2010 A Bonds Reserve

Acco shall be transferred, not less than once each year, to the Series 2010 A Bonds

Sinkin Fund.

Any withdrawals from the Series 2010 A Bonds Reserve Account which

result a reduction in the balance therein to below the applicable reserve requirement
shall subsequendy restored from the first Net Revenues available after all required
paym to the Series 2010 A Bonds Sinking Fund for payment of debt service on the

Bonds ye bean made in full.

Moneys in the Series 2010 A Bonds Sinking Fund and the Series 2010 A
Bonds Reserve Account shall be invested and reinvested by the Paying Agent and

Co ssion, respectively, in accordance with Section 4.05 hereof.
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If, on any monthly payment date~ the revenues are insufficient to place the

required amount in any of the funds or accounts as provided herein and in the Prior

Resolutions, the deficiency shall be made up in subsequent payments, in addition to the

payments which would otherwise be required to be made into the funds and accounts on

subsequent payment dates.

Interest, principal or reserve payments, whether made for a deficiency or

otherwise~ shall be made on a parity and pro rata, with respect to the First Lien Bonds and

the Bonds, in accordance with the respective principal amounts then Outstanding~

The Issuer shall on the first day of each month (if the first day is not a

business day, then the first business day of each month) deposit with the Paying Agent
the required interest and principal payments with respect to the Bonds and deposit with

the Commission, the required reserve account payments.

Except as provided above and in the Supplemental Resolution, all sinking
fund, reserve account, payments shall remain as governed by the Prior Resolutions and

Renewal and Replacement Fund.

The Gross Revenues of the System shall only be used for purposes of the

System.

Section 4.05. Investments Any moneys held as a part of the funds and

accounts created by this Resolution, other than the Revenue Fund, shall be invested and

reinvested by the Commission, the Paying Agent, the Depository Bank or such other

bank, national banking association or credit union holding such fund or account, as the

case may be, at the direction of the Issuer in any Qualified Investments to the fullest

extent possible under applicable laws, this Resolution, the Prior Resolutions, the need for

such moneys for the purposes set forth herein and the specified restrictions and

provisions set forth in this Section 4.05.

Any investment shall be held in and at all times deemed a part of the fund

or account in which such moneys were originally held, and the interest accruing thereon

and any profit or loss realized from such investment shall be credited or charged to the

appropriate fund or account. The investin~nta held for any fund or account shall be

valued at the lower of cost or then current market value, or at the redemption price
thereof if then redeemable at the option of the holder, including the value of accrued

interest and giving effect to the amortization of discount The Commission, the Paying
Agent, the Depository Bank or such other bank, national banking association or credit

union, as the case may be, shall sell and reduce to cash a sufficient amount of such

investments whenever the cash baIan~e in any fund or account is insufficient to make the

payments requited from such fund or account, regardless of the loss of such liquidation.
The Paying Agent, the Depository Bank or such other bank, national banking association

or credit union may make any and all investments permitted by this section through its

own investment or trust department and shall not be responsible for any losses from such

investments, other than for its own negligence or willful misconduct.
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The Depository Bank shall keep complete and accurate records of all funds,

accounts and investments, and shall distribute to the Issuer, at least once each year (or
more often if reasonably requested by the Issuer), a summary of such funds, accounts and

investn~enL earnings. The Issuer shall retain all such records and any additional records

with re~pect to such funds, accounts and investment earnings so long as any of the Bonds

are Outstanding and as long thereafter as necessary to comply with the Code and assure

the e$lusion of interest on the Bonds from gross income for federal income tax

purpos~s.
ARTICLE V

DEFAULT AND REMEDIES

Section 5(11. Events of Default Each of the following events shall

constit~ae an “Event of Default” with respect to the Bonds:

(1) If default occurs in the due and punctual payment of the principal
of or ii~tcrest on the Bonds; or

(2) Ifdefaultoccursinthelssuer’sobservanceofanyofthc
covena~its, agreements or conditions on its part relating to the Bonds set forth in this

Resolution, any supplemental resolution or in the Bonds, and such default shall have

contini~ed for a period of 30 days after the Issuer shall have been given written notice of

such d~fault by the Paying Agent, the Depository Bank, the Registrar, the Paying Agent
or any ~nher Paying Agent or a Registered Owner of a Bond; or

(3) If the Issuer files a petition seeking reorganization or

arrangi~ment under the federal bankruptcy laws or any other applicable law of the

United~ States of America; or

(4) If default occurs with respect to the Prior Bonds or the Prior

Resok~tions.
Section 5.02. Remedies Upon the happening and continuance of any

Event ~f Default, any Registered Owner of a Bond may exercise any available remedy
and bring any appropriate action, suit or proceeding to enforce his or her rights and, in

particijiar, (i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or

other $ppropriate proceeding enforce all rights of such Registered Owners including the

right t4 require the Issuer to perform its duties under the Act and the Resolution telating
theret~, including but not limited to the making and collection of sufficient rates or

charge~ for services rendered by the System, (iii) bring suit upon the Bonds; (iv) by
acuon~at law or bill in equity require the Issuer to account as if it were the trustee of an

expres~ trust for the Registered Owners of the Bonds, and (v) by action or bill in equity
enjoin~ any acts in violation of the Bond Legislation with respect to the Bonds, or the

rights ~f such Registered Owners; provided that, all rights and remedies of the Holders of
the B~nds shall he on parity with those of the Registered Owi~s of the First Lien Bonds
and se~uor and prior to the Registered Owners of the Series 1990 B Bonds.

ICI74O~sh.I ~
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Section 5.03. Appointment of Receiver Any Registered Owner of a Bond

may, by proper legal action, compel the performance of the duties of the Issuer under the

Ordinance and the Act, including, the making and collection of sufficient rates and

charges for services rendered by the System and segregation of the revenues therefrom

and the application thereof. If there be any Event of Default with respect to the Bonds,

any Registered Owner of a Bond shalL in addition to all other remedies or rights, have the

right by appropriate legal proceedings to obtain the appointment of a receiver to

administer the System or to complete the acquisition and construction of the Project on
behalf of the Issuer, with the power to charge rates, rentals, fees and other charges
sufficient to provide for the payment of Operating Expenses of the System, the payment
of the Bonds and interest and the deposits into the funds and accounts hereby established,
and to apply such rates, rentals, fees, charges or other revenues in conformity with the

provisions of this Resolution and the Act.

The receiver so appointed shall forthwith, directly or by his or her or its

agents and attorneys, enter into and upon and take possession of all facilities of the

System and shall hold, operate and maintain, manage and control such facilities, and each

and every part thereof, and in the name of the Issuer exercise all the rights and powers of

the Issuer with respect to said facilities as the Issuer itself might exercise~

Whenever all that is due upon the Bonds and interest thereon and tinder any
covenants of this Resolution for reserve, sinking or other funds and upon any other

obligations and interest thereon having a charge, lien or encumbrance upon the revenues

of the System shall have been paid and made good, and all defaults under the provisions
of this Resolution shall have been cured and made good, possession of the System shall

be surrendered to the Issuer upon the entry of an order of the court to that effect Upon
any subsequent default, any Registered Owner of any Bonds shall have the same right to

secure the further appointment of a receiver upon any such subsequent default.

Such receiver, in the performance of the powers hereinabove conferred

upon him or her or it, shall be under the direction and supervision of the court m2king
such appoinlinalt, shall at all times be subject to the orders and decrees of such court and

may be removed thereby, and a successor receiver may be appointed in the discretion of

such court. Nothing herein contained shall limit or restrict the jurisdiction of such court

to enter such other and further orders and decrees as such court may deem necessary or

appropriate for the exercise by the receiver of any function not specifically set forth

herein.

Any receiver appointed as provided herein shall hold and operate the

System in the name of the Issuer and for the joint protection and benefit of the Issuer and

Registered Owners of the Bonds. Such receiver shall have no power to sell, assign,
mortgage or otherwise dispose of any assets of any kind or character belonging or

pertaining to the Sy~tem, but the authority of such receiver shall be limited to the

completion of the Project and the possession, operation and maintenance of the System
for the sole purpose of the protection of both the Issuer and Registered Owners of such

Bonds and. the curing and making good of any Event of Default with respect thereto
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under ie provisions of this Resolution, and the title to and ownership of the System shall

remail in the Issuer, and no court shall have any jurisdiction to enter any order or decree

pennii ing or requiring such receiver to sell, assign, mortgage or otherwise dispose of any.

assets f the System.

ARTICLE VI

ADDITIONAL COVENANTS OFTHE ISSUER

All the covenants, agreements and provisions of the Prior Resolutions shall

remai in full force and effect as long as the Prior Bonds are outstanding and shall apply
to the Bonds as if fully set out herein. The following covenants ate supplemental and in

additi ii to the covenants set forth in the Prior Resolutions.

Section 6.01. General Covenants of the Issuer AU the covenants,

agree tents and provisions of this Bond Legislation shall be and constitute valid and

legall binding covenants of the Issuer and shall be enforceable in any court of competent

jurisd ction by any Registered Owner of the Bonds. In addition to the other covenants,

agree ~nts and provisions of this Bond Legislation, the Issuer hereby covenants and

agree with the Registered Owner of the Bonds as hereinafter provided in this Article VI.

AU s; :h covenants, agreements and provisions shall be irrevocable, except as provided
heren as long as any of the Bonds or the interest, if any, thereon is Outstanding and

uupai.

Section 6.02. Bonds not to be Indebtedness of th~e Issuer The Bonds shall

not I nor constitute an indebtedness of the Issuer within the meaning of any
coast utional, statutory or charter limitation of indebtedness, but shall be payable solely
from the funds pledged for such payment by this Bond Legislation. No Registered
Ownt of the Bonds shall ever have the right to compel the exercise of the taxing power
of tht Issuer topsy the Bonds or the interest, if any, thereon.

Section 6~O3. Bonds Secured by Pledae of Net Revenues~Lien Position

with. espect to Prior Bonds The payment of the debt service of the Bonds shall be

secul ci by a first lien on the Net Revenues derived from the System on a parity with the

First .ien Bonds and senior and prior to the lien of the Series 1990 B Bonds. Such Net

Reve ucs in an amount sufficient to pay the principal of and interest on and other

payn mts for the Bonds and the Prior Bonds and to make the payments into the sinking
fund and the reserve accounts therein and in the Renewal and Replacement Fund

estab ished herein or in the Prior Resolutions are hereby irrevocably pledged to the

payn ~nt of the principal of and any interest on the Bonds and the Prior Bonds as the

same become due.

Section 6.04 Rates and C~i&ge~. The Issuer has obtained any and all

appe vals of rates and charges required by State law and has tske~ any other action

— ed to establish and impose such rates and charges, with all requisite appeal periods
havii g expired without successful appeaL The initial schedule of rates and charges for
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the services and facilities of the System shall be as set forth and approved by the PSC
Order and such rates are hereby approvet

So long as the Bonds are outstanding the Issuer covenants and agrees to fix

and collect rates, fees and other charges for the use of the System and to take all such

actions necessary to provide funds sufficient to produce the required sums set forth in the

Bond Legislation. In the event the schedule of rates and charges initially established for

the System in connection with the Bonds shall prove to be insufficient to produce the

required sums set forth in this Bond Legislation, the Issuer hereby covenants and agrees
that it will, to the extent or in the manner authorized by law, immediately adjust and

increase such schedule of rates, fees and charges and take all such actions necessary to

provide funds sufficient to produce the required sums set forth in this Bond Legislation.

~Sale of the System So long as the Prior Bonds are

outstanding, the Issuer shall not sell, mortgage, lease or otherwise dispose of or encumber
the System, or any pail thereof, except as provided in the Prior Resolutions.
Additionally, so long as the Bonds are outstanding and except as otherwise required by
law or with the written consent of the Purchaser, the System may not be sold, mortgaged,
leased or otherwise disposed of, except as a whole~ or substantially as a whole, and only
if the net proceeds to be realized shall be sufficient to fully pay all the Bonds Outstanding
in accordance with Article VII hereof. A portion of proceeds from any such sale,

mortgage, lease or other disposition of the System that is sufficient to pay the entire

outstanding principal and interest on the Bonds shall with respect to the Bonds,

immediately be remitted to the Paying Agent for deposit in the Series 2010 A Bonds

Sinking Fund and the Issuer shall direct the Paying Agent to apply such proceeds to the

payment of principal of and interest, if any, on the Bonds. Any bal~e remaining after

the payment of the Bonds and the interest, if any, thereon shall be remitted to the Issuer

by the Paying Agent.

The foregoing provision notwithstanding, the Issuer shall have and hereby
reserves the right to sell, lease or otherwise dispose of any of the property comprising a

part of the System hereinafter determined in the manner provided herein to be no longer
necessary, useful or profitable in the operation thereof. Prior to any such sale, lease or

other disposition of such property if the amount to be received therefor, together with all

other amounts received during the same Fiscal Year for such sales, Leases or other

dispositions of such properties, is not in excess of $10,000, the Issuer shall by resolution

duly adopted, determine that such property comprising a part of the System is no longer
necessary, useful or profitable in the operation thereof and may then provide for the sale

of such property. The proceeds of any such sale shall be deposited in the Renewal and

Replacement Fund. If the amount to be received from such sale, lease or other

disposition of said property, together with all other amounts received during the same

Fiscal Year for such sales, leases or other dispositions of such properties, shall be in

excess of $10,000 but not in excess of $50,000, the Issuer shall first, determine, upon
consultation with the Consulting Engineers, that such property comprising a part of the

System is no longer necessary, useful or profitable in the operation thereof and may then,
if it be so advised, by resolution duly adopted, authorize such sale, lease or other

disposition of such property in accordance with the laws of the State. The proceeds
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deriv~ I from any such sale, Lease or other disposition of such property, aggregating
durin~ such Fiscal Year in excess of $10,000 and not in excess of $50,000, shall, with the

writt~. i consent of the Purchaser, be deposited in the Renewal and Replacement Fund.

Such ayinent of such proceeds into the Renewal and Replacement Fund shall not reduce

the a iounts required to be paid into said funds by other provisions of this Bond

Legis ation.

•

No sale, lease or other disposition of the properties of the System shall be

made by the Issuer if the proceeds to be derived therefrom, together with all other

amou its received during the same Fiscal Year for such sales, leases or other dispositions
of su Ii properties, shall be in excess of $50,000 and insufficient to pay all Bonds then

Outst nding, without the prior approval and consent in writing of the Registered Owners
of th~ Bonds then Outstanding. The Issuer shall prepare the form of such approval and

cons~ it for execution by the then Registered Owners of the Bonds for the disposition of

the p ~ceeds of the sale, lease or other disposition of such properties of the System.

Section 6.06. Issuance of Other Obligations Payable Out of Revenues and

Gene al Covenant Against Encumbrances Except as provided for in Section 6.07 hereof,
the h uer shall not issue any other obligations whatsoever payable from the revenues of

dieS stem whichrank priorto, orequally, as to lienonandsouree of and security for

payir ~nt from such revenues with the Bonds. All obligations issued by the Issuer after

the i~ iuance of the Bonds and payable from the revenues of the System, except such

additi )nal panty Bonds, shall contain an express statement that such obligations are

juni~ and subordinate, as to lien on and source of and security for payment from such

reven ics and in all other respects, to the Bonds; provided, that no such subordinate

oblig dons shall be issued unless all payments required to be made into all funds and

accoi its established by this Bond Legislation have been made and are current at the time

of th~ issuance of such subordinate obligations.

Except as provided above, the Issuer shall not create, or cause or permit to

be ci ated, any debt, Lien, pledge, assignment, encumbrance or any other charge having
prioriyoverorbeingonapatitywiththelienoftheBonds,andtheintercst,ifany,
there n, upon any of the income and revenues of the System pledged for payment of the

Boix and the interest thereon in this Bond Legislation, or upon the System or any part
there f.

The Issuer shall give the Purchaser prior written notice of its issuance of

any ther obligations to be used for the System, payable from the revenues of the System
or fr ii any grants for the Project, or any Other obligations related to the Project or the

Systin.

Section 6.07. Parity Bonds So long as the Prior Bonds are outstanding the

limit tions on the issuance of parity obligations set forth in the Prior Resolutions shall be

appli able.

All Parity Bonds issued hereunder shall be on a parity in all respects with

theBnids.
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No such Parity Bonds shall be issued except for the purpose of financing
the costs of design, acquisition or construction of additions, extensions, improvements or

bettennents to the System or refunding any Bonds or Prior Bonds outstanding, or both

such purposes.

No Parity Bonds shall be issued at any time, however, unless there has been

procured and filed with the Secretary a written statement by the Independent Certified

Public Accountants, reciting the conclusion that the Net Revenues actually derived,

subject to the adjustments hereinafter provided for, from the System during any 12

consecutive months, within the 18 months immediately preceding the date of the actual

issuance of such Parity Bonds, plus the estimated average increased annual Net Revenues

to be received in each of the 3 succeeding years after the issuance of such Parity Bonds, if

any, shall not be less than 115% of the largest aggregate amount that will mature and

become due in any succeeding Fiscal Year for principal of and interest, if any, on the

following:

(1) The Bonds and Prior Bonds then Outstanding;

(2) Any Parity Bonds theretofore issued pursuant to the provisions
contained

in this Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The “estimated average increased annual Net Revenues to be received in

each of the 3 succeeding years,” as that term is used in the computation provided in the

above paragraph, shall refer only to the increased Net Revenues estimated to be derived

from (a) the improvements to be financed by such Parity Bonds and (b) any increase in

rates adopted by the Issuer and approved by the PSC, the period for appeal of which has

expired prior to the date of delivery of such Parity Bonds, and shall not exceed the

amount to be stated in a certificate of the Independent Certified Public Accountants,
which shall be filed in the office of the Secretary prior to the issuance of such Parity
Bonds.

The Net Revenues actually derived from the System during the 12-.
consecutive-month period hereinabove referred to may be adjusted by adding to such Net

Revenues such additional Net Revenues which would have been received, in the opinion
of the Independent Certified Public Accountants, on account of increased rates, rentals,
fees and charges for the System adopted by the Issuer, the period for appeal of which has

expired prior to issuance of such Parity Bonds.

All covenants and other provisions of this Bond Legislation (except as to

details of such Parity Bonds inconsistent herewith) shall be for the equal benefit,

protection and security of the Registered Owners of the Bonds, the Prior Bonds and the

Registered Owners of any Parity Bonds subsequently issued from time to time within the

limitations of and in compliance with this section and the Prior Resolutions. All such
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Bon First Lien Bonds and Panty Bonds, regardless of the dine or times of their

iss shall rank equally, with respect to their lien on the Net Revenues of the System,
and source of and security for payment from the Net Revenues, without preference
of an Bond over any other, and the Bonds, First Lien Bonds and Parity Bonds shall be

prior senior to the Series 1990 B Bonds. The Issuer shall comply fully with all the

payments into the various funds and accounts created in this Bond Legislation
for and on account of such Parity Bonds, in addition to the payments required

for B nds theretofore issued pursuant to this Bond Legislation.

Parity Bonds shall not be deemed to include bonds, notes, certificates or

other bligations subsequently issued, the lien of which on the revenues of the System is

subj t to the prior and superior lien of the Bonds on such revenues. The Issuer shall not

issue any obligations whatsoever payable from revenues of the System, or any part
th f, which rank prior to or, except in the manner and under the conditions provided in

this ‘on, equally, as to lien on and source of and security for payment from such

reven with the Bonds.

No Parity Bonds shall be issued at any time~ however, unless all of the

paym is into the respective funds and accounts provided for in this Bond Legislation
and Prior Resolutions with respect to the Bonds and Prior Bonds then Outstandin&
and y other payments provided for in this Bond Legislation and the Prior Resolutions,
shall ye been made in full as required to the date of delivery of the Parity Bonds, and

the then be in full compliance with all the covenants, agreements and terms of this

Bond Legislation and the Prior Resolutions and every oidinaiv~e supplemental thereto, or

shall have fully corrected any delinquency or deficiency in such payments and

comp ‘ance.

Section6.08. Books: Records and Audit The Issuer will keep books and.

of the System, which shall be separate and apart from all other books, records and

acco is of the Issuer, in which complete and correct entries shall be made of all

nons relating to the System, and any Registered Owner of the Bonds issued

purs to this Bond Legislation shall have the right at all reasonable times to inspect the

Sys and all parts thereof and all records, accounts and data of the Issuer relating

The accounting system for the System shall follow current generally
acc accounting principles and safeguards to the extent allowed and as prescribed by
the SC. Separate control accounting records shall be maintained by the Issuer.

Subs’ records as may be required shall be kept in the rnani~ and on the forms,
boo and other bookkeeping records as prescribed by the Governing Body. The
Gov ‘g Body shall prescribe and institute the manna by which subsidiary records of
the tmg system which may be installed remote from the direct supervision of the
Gov g Body shall be reported to such arm of the Issuer as the Governing Body shall

The Issuer shall mail in each year to alL Registered Owners of the Bonds an

anti report containing the following:
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(A) A statement of Gross Revenues, Operating Expenses, Net Revenues

and Swplus Revenues derived from and relating to the SystenL

(B) A balance sheet statement showing all deposits in all the funds

and accounts provided for in this Bond Legislation and the status of all said funds and

accounts.

(C) The amount of any Bonds, Prior Bonds, notes or other obligations
outstanding.

The Issuer shall also, at least once a year, cause the books, records and

accounts of the System to be audited by Independent Certified Public Accountants (and
to the extent legally required in compliance with the applicable 0MB Circular, or any
successor thereto, and the Single Audit Act, or any successor thereto), and shall mail and

make available generally, the report of the Independent Certified Public Accountants, or a

swnmary thereof, to any Registered Owner of the Bonds. Such audit report submitted to

the Purchaser shall include a statement that notes whether the results of tests disclosed

instances of noncompliance that axe required to be reported under government auditing
standards and, if they are, describes the instances of noncompliance and the audited

financial statements shall include a statement that notes whether the revenues of the

System are adequate to meet the Issuer’s Operating Expenses and debt service, reserve

and coverage requirements.

Section 6.09. Rates Prior to the issuance of the Bonds, equitable rates or

charges for the use of and service rendered by the System have been established all in the

manner and form required by law, and copies of the rates and charges so established will

be continuously on file with the Secretary, which copies will be open to inspection by all

interested parties. The schedule of rates and charges shall at all times be adequate to

produce Gross Revenues from the System sufficient to pay Operating Expenses and to

make the prescribed payments into the funds created hereunder and meet the

requirements of the Prior Resolutions.

In order to assure full and continuous performance of this covenant, with a

margin for contingencies and temporary unanticipated reduction in income and revenues,

the Issuer hereby covenanta and agrees that the schedule of rates or charges from time to

tune in effect shall be sufficient, together with other revenues of the System (i) tO provide
for all Operating Expenses of the System and (ii) to leave a balance each year equal to at

least 115% of the maximum amount required in any year for payment of principal of and
interest, if any, onthe Series 2010 A Bonds and all otherobligations secured by a lien on

or payable from such revenues on a parity with the Series 2010 A Bonds, including the

First Lien Bonds; provided that, in the event that amounts equal to or in excess of the

reserve requirements are on deposit in the respective Series 2010 A Bonds Reserve

Accounts and any reserve accounts for obligations on a parity with the Series 2010 A

Bonds, including the First Lien Bonds, axe funded at least at the requirement therefor,
such balance each year need only equal at least 110% of the znaximum.amount required
inanyyearforpaymentofprincipalofandintercst,ifany,ontheSerics2oloABonds
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and aJ other obligations secured by a lien on or payable from such revenues on a parity
with t e Series 2010 A Bonds, including the First Lien Bonds.

The Issuer hereby covenants to file with the Public Service Commission of

West ‘irginia to increase the rates and charges for the services and facilities of the

Systci i within 60 days following a determination of the Issuer that less than the

above required coverage exists or in the event that the annual audit report shows less than

the al )Ve-reqUlred coverage, such increase to provide rates and charges sufficient to

produ esuch required coverage.

Section 6.10. Opçratina Budget The Issuer shaft annually, at least 30 days
prece ing the beginning of each Fiscal Year, prepare and adopt by resolution a detailed,
balan ~d budget of the estimated revenues and expenditures for operation and

maim nance of the System during the succeeding Fiscal Year and shall submit a copy of

such I adget to the Purchaser within 30 days of adoption thereof. No expenditures for the

opera on and maintenance of the System shall be made in any Fiscal Year in excess of

the ~ nounts provided therefor in such budget without a written finding and

recon nendation by a professional engineer, which finding and recommendation shall

state ri detail the purpose of and necessity for such increased expenditures for the

opera on and maintenance of the System, and no such increased expenditures shall be

made until the Issuer shall have approved such finding and recommendation by a

resolu ion duly adopted. No increased expenditures in excess of 10% of the amount of

such 1 udget shall be made except upon the further certificate by a professional engineer
that Si ch increased expenditures are necessary for the continued operation of the System.
The I suer shall mail copies of such annual budget and all resolutions authorizing
incre~ ed expenditures for operation and maintenance to the Registered Owner of the

Bond within 30 days of adoption thereof, and shall make available such budgets and all.

resolt ions authorizing increased expenditures for operation and maintenance of the

Syste i at all reasonable tunes to any Registered Owner of the Bonds, or anyone acting
for an I on behalf of such Registered Owner.

Section 6.11. Insurance and Bonds A. The Issuer hereby covenants and

agree that it will, as an expense of construction, operation and maintenance of the

Syste i, procure, carry and maintain, so long as the Bonds remain outstandin& insurance

with reputable insurance carrier or carriers covering the following risks and in the

folio ing amounts:

(1) Fire. Li~’ktnin~ Y!ndah~m. Malicious Misc~ier
and Extended Coverage Insurance to be procured
ünm&i~1y upon any portion of the System now in use, on

all above-ground smictures of the System and mechanical and
electrical equipment in place or stored on the site in an

amount equal to the full insurable value thereof. In the event

of any d~ni~ge to or destruction of any portion of the System,
the Issuer will promptly arrange for the application of the
insurance proceeds for the repair or reconstruction of such

damaged or destroyed portion. The Issuer will itself, or will
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require each contractor and subcontractor to, obtain and

maintain builder’s risk insurance to protect the interests of the

Issuer during construction of the Project in the full insurable

value thereof.

(ii) Public Liability Insurance with limits of not

less than $500,000 for one or more persons injured or killed

in one accident to protect the Issuer from claima for bodily
injury and/or death, and not less than $200,000 to protect the

Issuer from claims for damage to property of others which

may arise from the operation of the System, such insurance to

be procured not later than the date of delivery of the Bonds.

(iii) Vehicular Public Liability InsUrance in the

event the Issuer owns or operates any vehicle in the operation
of the System, or in the event that any vehicle not owned by
the Issuer is operated at any time or times for the benefit of

the Issuer, with limits of not less than $500,000 for one or

more persons injured or killed in one accident to protect the

Issuer from claims for bodily injury and(or death, and not less

than $200,000 to protect the Issuer from claims for damage to

property of others which may arise from such operation of

vehicles, such insurance to be procured prior to acquisition or

commencement of operation of any such vehicle for the

Issuer.

(iv) Workers’ Compensation Coverage for All

Employees of the District Eliaiblc Therefor and Performance
and Payment Bonds such bonds to be in the amounts of

100% of the construction contract~ will be required of each

prime contractor, and such payment bonds have been or will

be filed with the Clerk of the County Commission of said

County prior to commencement of any construction in

compliance with West Virginia Code Section 38-2-39.
Workers’ compensation coverage shall be maintain~I as

required by the laws of the State of West Virginia.

(v) Flood Insurance to be procured, to the extent

available at reasonable cost to the Issues.

(vi) Fidelity Bonds will be provided as to every
member of the Governing Body and as to every officer and

employee thereof having custody of the Revenue Fund or of

any revenues or other funds of the Issuer in an amount at least

equal to the total funds in the custody of any such person at

any one time and initially in the amount of $50,000, upon the

ICI74’~S2.I)
27



(vii) Provided, however, notwithstanding the

foregoing provisions of this Section, so long as the Bonds are

outstanding, the Issuer will carry insurance and bonds or

cause insurance and bonds to be carned for the protection of

the Issuer.

B. All insurance proceeds awarded to the Issuer that are noé applied to

the or replacement of the subject property damaged or destroyed, shall be applied
by th Issuer to prepayment of the Bonds, unless otherwise consented to in writing by the

B older.

Section 6~l2 Maintenancgf System. The Issuer covenants that ut will

con uously operate, in an economical and efficient manner, and maintain the System as

a rev uc-producing utility as herein provided as long as the Bonds are outstanding.

Section 6.13. Compliance With Law The Issuer hereby covenants and

a to perform, satisfy and comply with all terms, conditions and requirements of all

app Ic laws, rules and regulations issued by the State, federal or local bodies in regard
to the operation, maintenance and use of the System.

Section 6.14. Tap Fees All tap fees shall be deposited into a constniction

fund vided that if a construction project is not under way then the tap fees shall be

depos ted into the Revenue Fund.

Section 6.15. Tax Covenants The Issuer hereby further covenants and

a as follows:

A. PUBLIC PURPOSE BONDS. The Issuer shall use the BondS

proc solely for the costs of acquisition and construction of the Project and costs of

.iss and as otherwise set forth herein.

B. PRIVATE ACTIViTY BOND COVENANT. The Issuer shall not

at any time or times any of the proceeds of the Bonds or any other funds of the

I tobeuseddirectlyorindirccdyinamsnnerwhichwouldresultjntheexclusjonof
the B ds from the treatment afforded by Section 103(a) of the Code by reason of the.

class canon of the Bonds as “private activity bonds” within the meaning of the Code.
The I will take all actions necessary to comply with the Code in order to assure the

tax-e ernpt status of the Bonds.

C. PRIVATE LOAN LIMITATION. The Issuer shall assure that not in

ex of the lesser of 5% of the proceeds of the Bonds or $5,000,000 are used, diirectly
or y, to make or finance a loan (other than loans constituting Nonpurpose
Inves ts) to persons other than state or local government units.

D. FEDERAL GUARANTEE PROHIBITION. The Issuer shall not

take yactionorpermitorsufferanyacdontobetnk~niftheresultofthesamewould

~CI7 I~
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be to cause the Bonds to be “federally guaranteed” within the meaning of Section 149(b)
of the Code.

E. INFORMATION RETURN. The Issuer shall file all statements,

instruments and returns necessary to assure the tax-exempt status of the Bonds, and the

interest thereon, including, without limitation, the information return required under

Section 149(e) of the Code.

F. FURTHER ACTIONS. The Issuer shall take any and all actions that

maybercquiredofitsothattheintcrestontheBondswillbeandrcmainexcludablefrom
gross income for federal income tax purposes, and will not take any actions, or fail to

take any actions (including those deemed necessary by the Purchaser) which would

adversely affect such exclusion.

G. QUALIFIED TAX-EXEMFF OBLIGATION STATUS. The Issuer

does not reasonably expect to issue more than $30,000,000 of tax-exempt obligations
during the calendar year 2010 (excluding, however, private activity bonds, as defined in

Section 141 of the Code, other than qualified Section 501(cX3) bonds, as defined in

Section 145 of the Code, and certain refunding bonds, as described in Section

265(bX3XD)(ü) of the Code), and the Issuer has designated the Bonds as “qualified tax-

exempt obligations,” as defined in Section 265(bX3)(B) of the Code.

Section 6.16. Reserved.

Section 6.17. Aibitrage The Issuer covenants that (1) it will not take, or

permit or suffer to be taken, any action with respect to the proceeds of the Bonds which

would cause the Bonds to be “arbitrage bonds” within the meaning of Section 148 of the

Code, and (iij it will take all actions that may be required of it (including, without implied
limitation, the timely filing of a federal information return with respect to the Bonds) so

that the interest on the Bonds will be and remain excluded from gioss income for federal

income tax purposes, and will not take any actions which would adversely affect such

exclusion.

Section 6.18. Tax Certificate and Rebate The Issuer shall deliver a

certificate of arbitrage, a tax certificate or other similar certificate to be prepared by
nationally recognized bond counsel or tax counsel relating to payment of arbitrage rebate

and other tax matters as a condition to issuance of the Bonds. In addition, the Issuer

covenants to comply with all Regulations from time to time in effect and applicable to the

Bonds as may be necessary in order to maintain the exclusion from gross income for

federal income tax purposes of interest on the Bonds and fully comply with

Section 148(t) of the Codej and covenants to take such actions, and refrain from taking
such actions, as may be necessary to fully comply with such Section 148(f) of the Code

and such Regulations, regardless of whether such actions may be contrary to any of the

provisions of the Resolution.

If it is determined that the Issuer does not qualify for an exception to

Section 148 of the Code or the Issuer is otherwise subject to rebate in connection with the.
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Bon the Issuer shall calcu1ate~ annually, the tebatable arbitrage, deterinmed in

acco with Section 148(f) of the Code. Upon completion of each such annual

caic rnon, unless otherwise agiced by the Purchaser, the Issuer shall deposit~ or cause to

be ited, with the Depository Bank in a separate fund desigi~ated the Rebate Fund

such s as are necessary to. cause the aggegate amount on deposit in the Rebate Fund

to eq the sum determined to be subject to rebate to the United Sr~ites which,
notwi tanding anything herein to the contrary, shall be paid from investment earnings
on underlying fund or account established hereunder and on which such rebatable

arbi ge was earned or from other lawfully available sources. Notwithstanding anything
h to the contrary, the Rebate Fund shall be held free and clear of any lien or pledge
h

,
if any, and used only for payment of rebatable arbitrage to thC United States.

Thel uershailpay,orcausetobepaid,totheUnitedStates,fromtheRebateFund,the
reb Ic arbitrage in accordance with Section 148(f) of the Code and such Regulations.
In the event that there ate any amounts remaining in the Rebate Fund following all such

paym ts required by the preceding sentence, the Depository Bank shall pay said

am to the Issuer to be used for any lawful purpose of the System. The Issuer shall

remit yments to the United States in the time and at the address prescribed by the

Re ons as the same may be from time to time in effect with such reports and

sta as may be prescribed by such Regulations. In the event that, for any reason,

rs in the Rebate Fund are insufficient to make the payments to the United States

whi axe required, the Issuer shall assure that such payments arc made by the Issuer to

the U ted States, on a timely basis, from any funds lawfully available thcrefcr. In

additi the Issuer shall cooperate with the Purchaser in preparing rebate calculations

and all other respects in connection with rebates and hereby consents to the

perf cc of all matters in connection with such rebates by the Purchaser at the

cx of the Issuer. The Issuer may provide for the employment of independent
a ys, accountants or consultants compensated on such reasonable basis as the Issuer

may eem appropriate in order to assure compliance with this Section 6.18. The Issuer

shall cep and retain, or cause to be kept and retained, records of the determinations

made ursuant to this Section 6.18 in accordance with the requirements of Section 148(f)
of the Code. In the event the Issuer fails to make such rebates as required, the Issuer shall

pay e required rebate amount and all interest, penalties and other amounts, from

La ly available sources, and obtain a waiver from the Internal Revenue Service, if

n ,
and take any other actions necessary, in order to maintain the exclusiion of

in ton the Bonds from ross income for federal income tax purposes.
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ARTICLE VII

PAYMENT OF BONDS

Section 7.01. Payment of Bonds If the Issuer shall pay or there shall

otherwise be paid to the Registered Owners of the Series 2010 A Bonds, the principal of

and interest due or to become due thereon, at the times and in the manner stipulated
therein and in this Bond Legislation, then the pledge of Net Revenues and other moneys

and securities pledged under this Bond Legislation and all covenants, agreements and

other obligations of the Issuer to the Registered Owners of the Series 2010 A Bonds shall

thereupon cease~ terminate and become void and be discharged and satisfied, except as

may otherwise be necessary to assure the exclusion of interest on the Series 2010 A

Bonds from gross income for federal income tax purposes.

Section 7.02. Prepayment of Bonds The Issuer shall have the right to

prepay the Bonds in whole on a principal payment date with a 1% prepayment premium.
The Issuer shall not have the right to prepay the Bonds in part.

ARTICLE VIII

MISCELLANEOUS

Section &01. Modification or Amendment Prior to the issuance of the

Bonds, this Resolution may be amended or supplemented in any way by a Supplemental
Resolution. Following issuance of the Bonds, no material modification or amendment of

this Resolution or of any ordinance or resolution amendatory hereof or supplemental
hereto which would materially and adversely affect the rights of Registered Owners Shall

be made without the consent in writing of the Registered Owners of the Bonds then

Outstanding and to be affected by said modiflcation provided, however, that no change
shall be made in the maturity of any Bonds or the raze of interest thereon, or in the

principal amount thereof, or affecting the unconditional promise of the Issuer to pay such

principal and interest out of the revenues of the System without the consent of the

Registered Owner thereof. No amendment or modification shall be made which would

reduce the pvrceutage of the principal amount of Bonds required for consent to the above

permitted amemimnents or modifications. Notwithstanding the foregoin~ this Resolution

may be amended without the consent of any Registered Owner as may be necessary to

assure compliance with Section 148(f) of the Code relating to rebate requirements or

otherwise as may be necessary to assure the exclusion of interest on the Bonds from gross
income of the Registered Owners thereof.

Section 8.02. Severability of Invalid Provisions If any section, paragraph,
clause or provision of this Resolution shall be held invalid, such invalidity shall not affect

any of the remaining provisions of this Resolution, the Supplemental Resolution or the

Bonds.
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Section 8.03. Reoeal of Conflictini Ordinances AU resolutions and

orders or parts thereof, other than the Prior Resolutions, in conflict with this Resolution

are, the extent of such conflict, repealed.

Section 8.04 Covenant of~pue Procedure. The Issuer covenants that all

acts, nditions, things and procedures required to exist, to happen, to be performed or to

be precedent to and in the final enactment and passage of this Resolution do exist,
have have been performed and have been taken in regular and due time, form

and er as required by and in full compliance with the laws and Constitution of the

State of West Virginia applicable thereto; and that a Chairperson, a Secretary and

mem of the Governing Body were at all times when any actions in connection with

this R lution occurred, and are, duly in office and duly qualified for such offlcc~
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Section 8.05. Effective Date This Resolution shall take effect

immediately following passage.
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CERTIFICATE OF TRUTh AND ACCURACY

I, the undersigned, as Secretary of Lubeck Public Service District, Wood

Coun
,
West Virginia, do hereby certify that the foregoing document is a true and

acc te copy of the official record of Lubeck Public Service District, such records being
in th custody of the undersigned and maintained at Lubeck Public Service District,

Was gton, Wood County, West Virginia, and that the action taken by the Public
Servi Board in the foregoing document remains in full force and effect and has not

been

Dated this / day of I97~Q7 .
2010.

Secretary

S J

(Cli 21)
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EXHIBIT A

FORM OF SERIES 2010 A BOND

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS, SERIES 2010 A (BB and 1)

NUMBER A-I 1NW(EST RATE 4.74%

MATURITY DATE June 1, 2025 BOND DATE May 14,2010

REGISTERED OWNER BRANCH BANKING AND TRUST CO.

PRINCIPAL AMOUNT FIVE HUNDRED NINETY THOUSAND DOLLARS

($590,000)

KNOW ALL MEN BY THESE PRESENTS THAT the LUBECK PUBUC

SERVICE DISTRICF, (hereinafter called the “IssueV’), for value received, promises to

pay to the order of Branch Banking and Trust Co., or its registered assigns (the
“Purchaser”), but solely from the sources and in the manner hereinafter provided, the

principal sum of FIVE HUNDRED NINETY THOUSAND DOLLARS ($590,000), in

lawful money of the United States of America, together with interest on the unpaid
principal balance thereof from the date of advance as endorsed hereon until paid, as

follows:

The Bonds shall be payable and shall mature as follows:

(A) Interest shall be at a fixed rate of 4.74% per annum and shall be determined

on the basis of a 3651360 day actual year times the actual principal amount of the Bonds

outstanding up to and including the day immediately preceding the interest payment date

(B) Payments of principal and interest shall be made on the ~ day of each

month, beginning July 1, 2010 (“Principal and Interest Payment Dates”). This Bond shall

be amortized in 180 payments over a period of 15 years, as described in Exhibit A. Such

(C1740652 I )
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paym ts shall be payable by check or draft mailed to the Paying Agent or by wire

transf
,
as directed by the Purchaser.

(C) Notwithstanding any other provision of this Bond or the Resolution i~o the

co
,

in~ the event the interest on this Bond is declared to be includible in gross

inco for federal income tax purposes by the Internal Revenue Service (“Determination
of T ability~’), therateofinterestontheBondsshallbepayableattherateof2%above
the me rate published in the money rate column of the Wall Street Journal as the same

may hange from time to time from the date of determination (the ‘1~axable Rate”).
In t at the Taxable Rate shall commence to accrue on the date upon which a

De nation of Taxability becomes effective~ and such interest rate shall be charged
vely and prospectively for all periods in which interest paid on the Bonds is

declared or determined to be includable in gross income for federal income tax

p and shall continue until the entire principal of and interest on the Bonds are

paid, thacanding that the entire principal amount of the Bonds may have been paid
in prior to the Determination of Taxability and any interest being past due by reason

of s increase shall be~ome immediately due and payable; further, the present or

f owners of the Bonds shall be entitled to payment, on demand, of any Special
C

. Special Charges means (a) an amount equal to any penalties or interest paid to

the I temal Revenue Service or to the State by the present and former owners of the

Bo resulting from the failure to include interest on the Bonds in their gross income for

purpo of determining their federal income tax or State ucome tax, plus any tax

pa e by them as a consequence of the receipt of such amount; plus (b) an amount

equal to all reasonable administrative, out-of-pocket and other expenses, including legal
fees costs, incurred by the present and forn~ holders which are directly or indirectly
attn Ic to interest on the Bonds becoming subject to federal or State income tax as a

result of the failure to include interest on the Bonds in their gross income for purposes of

de g their federal or State income tax, includin& without limitation, costs incurred

by present and former Bondholders in amending their federal or State tax rewrns.

Princ and interest on this bond arc payable by the Issuer on the Principal and Interest

Paym Dates. The principal of and interest on this Bond are payable in lawful money
of United States of America without deduction for the services of the paying agent.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE
AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS

THE ISSUER’S WATER REVENUE BONDS, SERIES 1990 A, DATED APRIL

2, 1
,
ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF

$3,13 .013; WATER REVENUE BONDS, SERIES 1997, DATED MARCH 27, 1997,
•

ISS IN THE ORIGINAL PRINCIPAL AMOUNT OF $535,000’, WATER

BONDS, SERIES 2005 A, DATED JUNE 17, 2005, ISSUED IN THE

ORI INAL AGGREGATE PRINCIPAL AMOUNT OF $1,573,000: WATER

BONDS, SERIES 2005 B, DATED JUNE 17, 2005, ISSUED IN THE

OR! INAL AGGREGATE PRINCIPAL AMOUNT OF $2,068,300’, AND WATER
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REVENUE BONDS, SERIES 2005 C, DATED JUNE 17, 2005, ISSUED IN ThE

ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $472,000 (THE “FIRST LIEN

BONDS”). THE BONDS SHALL BE SENIOR AND PRIOR WiTH RESPECT TO

LIENS, PLEDGE AND SOURCE AND SECURITY FOR PAYMENT AND IN ALL

RESPECTS WITH THE ISSUER’S WATER REVENUE BONDS, SERIES 1990 B,

DATED APRIL 2, 1990, ISSUED IN THE ORIGINAL PRINCIPAL AMOUNT OF

$146,487 (THE “SERIES 1990 B BONDS”).

This Bond is issued with the intent that the laws of the State of West Virginia shall

govern its construction. This Bond constitutes the entire issuance of an authorized issue

of Water Revenue Bonds, Series 2010 A (BB and 1’) (the “Bonds”), issued in the

aggregate principal amount of $590,000 pursuant to the provisions of Chapter 16, Article

13A of the Code of West Virginia, 1931, as amended (the “Ace’), for the purpose of

financing all or a portion of the cost of the acquisition and construction of certain

additions and betterments to the Issuer’s Watenvorks System (the ‘Th)ject”) and the cost

of issuance thereof. The Bonds are issued under and are equally and ratably secured by
and entitled to the protection of the Bond Resolution adopted by the Issuer onMay 13,
2010 (the “Bond Resolution”) and supplemented and amended by the Supplemental
Resolution adopted on May 13, 2010 (collectively, the “Resolution”).

An executed counterpart of the Resolution is on file at the office of said Issuer.

The ResoLution contains provisions for the issuance of Parity Bonds. Reference is hereby
made to the Resolution and Supplemental Resolutions supplemenMi thereto for the

provisions, among others, with respect to the custody and application of the proceeds of

the Bonds, the collection and disposition of revenues, the special subaccounts and

revenues charged with and pledged to the payment of the principal of and interest on the

Bonds, the nature and extent of the security, the terms and conditions under which the

Bonds are issued, the terms and conditions und~ which Additional Bonds may be issued,
the rights, duties and obligations of the Issuer, and the rights of the holders of the Bonds,

and, by the acceptance of this Bond, the holder hereof assents to all the provisions of the

Resolution.

This Bond is transferable by the Registered Owner hereof in person or by its

attorney duly authorized in writing at the principal office of the Registrar but only in the

manner, subject to the limitations and upon payment of the charges provided in the

Resolution, and upon surrender and cancellation of this bond. Upon such transfer a new

bond or bonds of the same series, interest rate, maturity or maturities and of authorized

denomination or denominations, for the same aggregate principal amount, will be issued

to the transferee in exchange therefore.

The Issuer and Paying Agent may deem and treat the Registered Owner thereof as

the absolute owner hereof (whether or not this Bond shall be overdue) for the purpose of

receiving payment of or on account of principal hereof and interest due hereon and for all

~CI74O632.fl
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other ses, and neither the Issuer nor the Trustee shall be affected by any notice to

theco trary.

The Bonds may, at the option of the Registered Owner thereof, upon the surrender

thereo at the principal office of the Registrar with a written instrument of transfer, in

form with guarantee of signature satisfactory to the Registrar, duly executed by the

Regis Owner or its duly authorized attorney, be exchanged for an equal aggregate

princi amount of fully registered bonds of the same series, maturity and interest rate of

any o er authorized denomination.

This Bond is subject to prepayment of the principal balance in whole on a

sch cd payment date with a 1% prepayment pi~iuiWfl.

The Bonds are limited special obligations of the Issuer and are payable solelLy out
of the money payable under the Resolution and the Issuer and shall not be obligated to

pay Bonds or the interest thereon, except from the special funds derived from the

Resol tion. Under the Resolution, the Issuer must pay the Paying Agent such payments
as wi be fully sufficient topsy the principal of and interest on the Bonds, as the same

The Registered Owner of the Bond shall have no right to enforce the provisions of

the R Lution or to institute any action to enforce the covenants therein, or to take any
actio with respect to any event of default under the Resolution, or to institute, appear in

or de any suit or other proceedings with respect thereto, except as provided in the

Resol Lion. In certain events, on the conditions, in the mam~ and with the effect set

forth the Resolution, the principd of all the bonds issued under the Resolution and then

outs ding, may become or may be declared due and payable before the stated maturity
th f together with interest accrued thereon. Modifications or alterations of the

Resol on, or of any supplements thereto, may be made only to the extent and in the

c Lances permitted by the Resolution.

Under the Act, this Bond and the interest hereon are exempt from all taxation by
the S of West Virginia or any county, municipality, political subdivision or agency

f.

This bond has been designated a “qualified tax-exempt obligation” within the

of Section 265(bX3XB) of the Internal Revenue Code of 1986, as amended.

The uer does not reasonably expect to issue more than $30,000,000 of tax-exempt
obli ons during the calendEr year 2010 (excluding, however, private activity bonds, as

in Section 141 of the Code, other than qualified Section 501(cX3) bonds, as

in Section 145 of the Code, and certain refunding bonds, as described in Section

•
265 )(3XD)(u) of the Code), and the Issuá has designEted the Bonds as “qualified tax-

cx obligations,” as defined in Section 265(bX3XB) of the Code.

(C17 1)
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In accordance with the requirements of the United States Department of

Agriculture for the issuance of parity obligations, this Bond will be in default should any

proceeds of this Bond be used for a purpose that will contnbute to excessive erosion of

highly credible land or to the conversion of wetlands to produce an agricultural
commodity.

IT IS HEREBY CERTIFIED, RECrrw AND DECLARED that all acts and

conditions necessary to be done or performed by the Issuer or to have happened
precedent to and in the issuance of this Bond in order to make this Bond a legal, valid and

binding special obligation of the Issuer in accordance with its terms, and precedent to and

in the execution and delivery of the Resolution, have happened and have been performed
in regular and due form as required by law; that this Bond does not exceed or violate any
constitutional or statutory limitation and that a sufficient amount of money has been

pledged to and will be set aside into the Principal and Interest Account by the Issuer for

the prompt payment of the principal of and interest on this Bond.

This.Bondshallnotbevalidorbecomeobligatoryforanypurposeorbeentitledto
any security or benefit under the Resolution until the Certificate of Authentication and

Registration appearing hereon shall have been duly and manually executed by the

Registrar.

IN WiTNESS WHEREOF, the LUBECK PUBLIC SERVICE DISTRICT has

caused this Bond to be executed in its name by the manual signature of its Chairperson
and its seal to be hereunto iinpicssed or imprinted hereon and attested by the manual

signature of its Secretary, all as of the date set forth above.

LUBECK PUBLIC SERVICE DISTRICT

(SEAL) By:
0~

By
Secrtary

tCl74O652J)
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

fhis Bond is one of the Series 2010 A Bonds described in the within named Bond

Resoh ion and has been duly registered in the name set forth above as of the date set

fortht ~1ow.

_____________________as Registrar

By:
Authorized Officer

tCI74O65~ I)
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EXIHBITA

DEBT SERVICE SCHEDULE

(C17406$2J)

A-i



(Form of Assignment)

FOR VALUE RECEIVED the undersigned hereby sells, assigns and transfers unto

(Plea~ print or typo name, address and Social Security Number of Transferee) the within

Bond and all nghts thereunder, and hereby irrevocably constitutes and appoints
___

____as Attorney, to transfer the within Bond on the books kept for registration
therei r, with full power of substitution in the premises.
Date~

_________

In the ~resencc of:

NOTI E: The signature to this assignment must correspond with the name as it appears

upon re face of the within Bond in every particular, without alteration or enlargenient or

any cI inge whatever.
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L(JBECK PUBLIC SERVICE DISTRICT 2.3

WATER REVENUE BONDS, SERIES 2010 A

(BBandT)

SUPPLEMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE

PRINCIPAL AMOUNT, DATE, MATURITY DATE, INTEREST

RATE, PAYMENT SCHEDULE, SALE PRICE AND OThER

TERMS OF THE LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS, SERIES 2010 A (BB and 1);
AUTHORIZING AND APPROVING THE SALE AND

DELIVERY OF SUCH BONDS TO BRANCH BANKING AND

TRUST COMPANY; DESIGNATING A REGISTRAR, PAYING

AGENT AND DEPOSITORY BANK; AND MAKING OTHER

PROVISIONS AS TO THE BONDS.

WHEREAS, the Public Service Board (the “Governing Body”) of

Lubeck Public Service District (the “Issuer”) has duly and officially adopted a

Bond Resolution on May 13, 2010 (the “Resolution”), entitled:

RESOLUTION AUThORIZING THE ACQUISITION AND

CONSTRUCTION OF CERTAIN IMPROVEMENTS AND

EXTENSIONS TO THE EXISTING PUBLIC WATER FACILITIES OF

LUBECK PUBLIC SERVICE DISTRICT AN ThE FINANCING OF THE

COST THEREOF, NOT OTHERWISE PROVIDED, THROUGH THE

ISSUANCE OF NOT MORE THAN $600,000 iN AGGREGATE

PRINCIPAL AMOUNT OF WATER REVENJE BONDS, SERIES 2010

A (BB.and 1) FOR SUCH PURPOSES AND PAYMENT OF THE COST

OF ISSUANCE OF THE BONDS; PROVIDING FOR THE RIGHTS

AND REMEDIES OF AND SECURITY FOR THE REGISTERED

OWNERS OF SUCH BONDS; AUTHORIZING EXECUTION AND

DEUVERY OF ALL DOCUMENTS RELATING TO THE ISSUANCE

OF SUCH BONDS; AUTHORIZING THE SALE AND PROVIDING

FOR THE TERMS AND PROVISIONS OF SUCH BONDS; AND

ADOPTING OTHER PROVISIONS RELATED THERErO.

WHEREAS, the capitalized terms used herein and not otherwise defined

herein shall have the same meaning set forth in the Resolution when used herein;

WHEREAS, the Resolution provides for the issuance ofthe Water Revenue

Bonds, Series 2010 A (BB and 1), of the Issuer, in an aggregate principal amount not to

exceed $600,000 (the “Bonds” or the “Series 2010 A Bonds”), all in accordance with

(C173S197.I)
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Chap 16, Article 13A of the Code of West Virginia, 1931, as amended (the “Act”); and

in the esolution it is provided that the exact principal aznount~ date, matulity date,
in rate, payment schedule, sale price and other terms of the Bonds should be

establi ed by a supplemental resolution, and that other matters relating to the Bonds be

therein provided for,

WHEREAS, the Commitment Letter from Branch Banking and Trust

Comp y (the “Purchase?’) has been prcsentcd’to the Issuer at this meeting;

WHEREAS, the Bonds arc proposed to be purchased by the Purchaser

p ttotheCommitmentLetterand

WHEREAS, the Governing Body deems it essential and desirable that this

suppi ental resolution (the “Supplemental Resolution”) be adopted, that the

Comm cot Letter be approved, that the exact principal amount~ date~ maturity date,
interes rate, payment schedule, sale price and other terms of the BOnds be fixed hereby
in the anner stated herein, and thai other matters relating to the Bonds be herein

provid for.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY

OF L ECK PUBLIC SERVICE DISTRICT:

Section 1 Pursuant to the Resolution and the Act~ this Supplemental
Resol on is adopted and there are hereby authorized and ordered to be issued the Water

Reven e Bonds, Series 2010 A (BB and 1), of the Issuer, originally represented by a

single nd, numbered AR-I, in the original principal amount of S590,000. The Series.

2010 Bonds shall be dated the date of delivery, shall finally mature June 1, 2025, and

shall interest at the rate of4.74% per annum. The principal and interest of the Series

2010 Bonds shall be payable monthly on the l’~ of each month, commencing July 1,

2010, i the amounts set forth in the amortization schedule attached to the Commitment

Letter d incorporated in and made a pan of the Series 2010 A Bonds. The Series 2010

A B shall be subject to redemption in whole on a scheduled payment date upon

paym t of a 1% redemption premium and otherwise in compliance with the

Comm Uncut Letter.

Section 2 All other provisions relating to the Bonds and the text of the

Bonds 1 be in substantially the form provided in the Resolution.

Section 3 The Issuer hereby authorizes, approves and accepts the

Co tmcnt Letter, including all schedules and exhibits attached thereto, a copy of

which is incorporated herein by reference, and the execution and delivery of the

(C17351 I)
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Commitment Letter by the Chairperson and the performance of the obligations contained

therein, on behalf of the Issuer, are hereby authorized, approved and directed. The Issuer

hereby affirms all covenants and representations made in the Commitment Letter and in

the applications to the Purchaser. The price of the Bonds shall be 100% of par value,
there being no interest accrued thereon, provided that the proceeds of the Series 2010 A

Bonds shall be deposited in the Construction Trust Fund and advanced from time to time

as requisitioned by the Issuer in accordance with the Project Fund Agreement between

the Issuer and the Purchaser.

Section 4 The Issuer hereby appoints and designates Branch Banking
and Trust Company, Charleston, West Virginia, to serve as Registrar (the “Registrar”) for

the Bonds under the Resolution and approves and accepts the Registrar’s Agreement to

be dated the date of delivery of the Bonds, by and between the Issuir and the Registrar,
and the execution and delivery of the Registrar’s Agreement by the Chairperson, and the

performance of the obligations contained therein, on behalf of the Issuer, are hereby
authorized, directed and approved.

Section 5 The Issuer hereby appoints and designates Branch Banking
and Trust Company, Charleston, West Virginia, to serve as the Depository Bank and

Paying Agent under the Resolution.

Section 6 The Issuer hereby approves the Project Fund Agreement
between the Issuer and Branch Banking and Trust Company and authorizes the execution

and delivery of such agreement by the Chairperson.

Sectionl Series20l0ABondsproceedsinthcamountof$-0-shallbe
deposited in the Series 2010 A Bonds Sinking Fund as capitalized interest

Section 8 Series 2010 A Bonds proceeds in the amount of S-0- shall be

deposited in the Series 2010 A Bonds Reserve Account

Section 9 The remaining proceeds of the Series 2010 A Bonds shall be

deposited in the Series 2010 A Bonds Construction Trust Fund for payment of costs of

the Project, including costs of issuance ofthe Series 2010 A Bonds, and administered and

disbursed in accordance with the Project Fund Agreement

Section 10 The Chairperson and Secretary are hereby authorized and

directed to execute and deliver such other documents and certificates required or

desirable in connection with the Bonds hereby and by the Resolution approved and

provided for, tothe end that the Bonds may be delivered to the Purchaser on or about

May 14,2010.

1C17351971)
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Section 11 The acquisition and construction of the Project and the

tinancin thereof in part with proceeds of the Bonds are in the public interest, serve a

public urpose of the Issuer and will promote the health, welfare and safety of the

residen of the Issuer.

Section 12 The Issuer hereby determines to invest all moneys in the

funds accounts established by the Resolution held by the Depositor, Bank until

expen in money market accounts secured by a pledge of Government Obligations,
and th fore~, the Issuer hereby directs the Depository Bank to invest all moneys in such

money arket accounts until further directed in writing by the Issuer. Moneys in the

Series 2 10 A Bonds Reserve Account shall be invested by the Commission in the West

Virgini Consolidated Fund.

Section 13 The Issuer is hereby authorized to reimburse itself for

engin g costs not in excess of20% of the purchase price ofthe Bonds.

Section 14 The Issuer hereby approves and accepts all contracts relating
to thà fl cing. acquisition and construction of the Project and the Chairpersofl is hereby
autho and directed to execute and deliver all such contracts.

Section 15 The Issuer hereby approves the costs of issuance and

autho the payment ofthe same.

Section 16 The Issuer hereby approves the first requisition, which is

incorpo ted herein by reference, for the Bonds and the execution thereof and authorizes

the pa cnt of all expenses contained on the first requisition.

Section 17 This Supplemental Resolution shall be effective immediately
followi g adoption hereof.

(C1735197. I
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Adopted this 13th day ofMay, 2010.

Member
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CEItTIFICATION

Certified as a true copy of a Supplemental Resolution duly adopted by the

Public ervice Board ofLubeck Public Service District on the 13th day ofMay, 2010.

Dated this 14~ day ofMay, 2010.

SEAL
Secretary
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LUBECK PUBLIC SERVICE DISTRICT

RESOLUTION AUTHORIZING THE ACQUISITION AND
CONSTRUCTION OF CERTAIN IMPROVEMENTS AND

EXTENSIONS TO THE EXISTING PUBLIC WATER

FACILITIES OF LUBECK PUBLIC SERVICE DISTRICT

AND THE FINANCING OF THE COST THEREOF, NOT

OTHERWISEPROVIDED, THROUGHTHEISSUANCEBY

THE DISTRICT OF NOT MORE THAN $1,653,000 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER

REVENUE BONDS, SERIES 2011 A (UNITED STATES

DEPARTMENT OF AGRICULTURE); PROVIDING FOR

THE RIGHTS AND REMEDIES OF AND SECURITY FOR

THE REGISTERED OWNERS OF SUCH BONDS;

AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATiNG TO THE ISSUANCE OF SUCH

BONDS; AUTHORIZING THE SALE AND PROVIDING

FOR THE TERMS AND PROVISIONS OF SUCH BONDS

AND ADOFFING OTHER PROVISIONS RELATING

THERETO.

BE IT RESOLVED BY THE PUBLIC SERVICE BOARD OF LUBECK

PUBLIC SERVICE DISTRICT:

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01. Authortv for this Resolution This Resolution (together with any
order or resolution supplemental hereto or ainendatory hereof, the “Bond Legislation”) is

adopted pursuant to the provisions of Chapter 16, Article 13A of the Code of West Virginia,
1931, as amended (collectively, the “Act~’), and other applicible provisions of law.

Section 1.02. Findings It is hereby found, determined and declared that:

A. Lubeck Public Service District (the “Issuer”) is a public service district,

public corporation and political subdivision of the State ofWest Virginia in WoodCounty of
said State.
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B. The Issuer presently owns and operates a public water system. However,

it is med necessary and desirable for the health and welfare of the inhabitants of the Issuer

that th be acquired and constructed ceitain improvements and extensions to the existing

public ater facilities of the Issuer, consisting of approximately 15.8 miles of water line,

togeth with all appurtenant facilities (collectively, the ‘Pmjecf’), which constitute public
servi properties for the diversion, development, pumping, impounding, treatment, storage,
distrib tion or furnishing of water to or for the public for industhal, public, private or other

uses ( e existing public water facilities of the Issuer, the Project and any further

impro ents or extensions thereto are herein called the “System”), in accordance with the

plans d specifications prepared by the Consulting Engineers, which plans and

specifi ations have heretofore been filed with the Issuer.

C. The Issuer intends to permanently fmance a portion of the costs of

acquisi on and construction of the Project through the issuance of its revenue bonds to the

United States of America, United States Department of Agriculture, Rural Utilities Service

(the” ovcrnment”).

D. It is deemed necessary for the Issuer to issue its Water Revenue Bonds

in one es, being the Water Revenue Bonds, Series 2011 A (United States Department of

Agric ture), in the aggregate principal amount of not more than $1,653,000 (the “Series

2011 A Bonds” or the “Series 2011 Bonds”), to permanently finance the costs of acquisition
and co truction of the Project. Such costs shall be deemed to include the cost of acquisition
and co truction of any public service properties and any improvements and extensions

thereto the cost of all property rights, easements and franchises deemed necessary or

cony ent therefor, interest, if any, on the Series 2011 Bonds prior to and during acquisition
and co siruction of the Project and for a period not exceeding 6 months after completion of

acquisi on and construction of the Project; amounts which may be deposited in the

respec ye Reserve Account for the Series 2011 Bonds (as hereinafter defined); engineering
and le al expenses; expenses for estimates of costs and revenues, expenses for plans,
specifi ations and surveys; other expenses necessary or incident to detennining the feasibility
or prac cability of the enterprise~ administrative expense, commitment fees, discount, initial

fees f the services of registrars, paying agents, depositories or trustees or other costs in

connec on with the sale of the Series 2011 Bonds and such other expenses as may be

neces or incidental to the financing herein authorized, the acquisition or construction of
the Pro ect and the placing of same in operation, and the performance of the things herein

req or permitted, in connection with any thereof; provided, that reimbursement to the

Issuer r any amounts expended by it for allowable costs prior to the issuance of the Series

2011 B nds or the repayment of indebtedness incuned by the Issuer for such purposes shall

be ed Costs of the Project, as hereinafter defined.
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E. The period of usefulness of the System after completion of the Project is

not less than 40 years.

F. It is in thebest interests of the Issuer that the Series 2011A Bonds be

sold to the Government pursuant to the terms and provisiOns of the Letter of Conditions (as
hereinafter defined)..

G. The acquisition and construction of the System were financed or

refinanced with proceeds of certain obligations of the Issuer, which obligations are

designated and have lien positions with respect to the Bonds as follows:

Designation Lien Position

1. $3,139,013 Water Revenue Bonds, First Lien

Series 1990 A, datedApril 2, 1990’

(the “Series 1990 A Bonds”).

2. $535,000 Water Revenue Bonds, First Lien

Series 1997, dated March 27, 1997

(the “Series 1997 Bonds”).

3. $1,573,000 Water Revenue Bonds,: First Lien

Series 2005 A, dated June 17, 2005

(the “Series 2005 A Bonds”).

4. $2,068,300 Water Revenue Bonds, First Lien

Series 2005 B, dated June 17,2005
(the “Series 2005 B Bonds”).

5. $472,000 Water Revenue Bonds, • First Lien

Series 2005 C, dated June 17,2005

(the “Series 2005 C Bonds”).

6. $590,000 Water Revenue Bonds, First Lien

Series 2010 A(BB andT), dated May 14,2010
(the “Series 2010 A Bonds”).

7. $146,487 Water Revenue Bonds, Second Lien

Series 1990 B, dated April 2, 1990

(the “Series 1990 B Bonds”).

The Series 1990A Bonds, the Series 1997 Bonds, the Series 2005 A Bonds, the

Series 2005 B Bonds, the Series 2005 C Bonds and the Series 2010 A Bonds, are sometimes

referred to collectively as the “First Lien Bonds.” The First Lien Bonds and the Series 1990

B Bonds are sometimes referred to collectively as the “Prior Bonds.”
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H. The Series 2011 Bonds shall be issued on a parity with the First Lien

Bonds The Series 2011 Bonds.shall be issued senior and prior to the Series 1990 B Bonds.

Prior to the issuance of the Series 2011 Bonds, the Issuer will obtain (i) a

certifi ate of an Independent Certified Public Accountant stating that the coverage and parity
tests o the First Lien Bonds are met; (ii) the written consent of the Registered Owners of the

Series 990 A Bonds, the Series 1997 Bonds, the Series 2005 A Bonds, the Series 2005 B

Bonds d the Series 2005 C Bonds to the issuance of the Series 2011 Bonds on a parity with
the F t Lien Bonds; and (iii) the written consent of the Registered Owners of the Series

1990 Bonds to the ssuance of the Series 2011 Bonds on a senior and prior basis to the

Series 990 B Bonds. The Series 2010 A Bonds do not require consent of the Registered
Ow to issue additional parity bonds. Other than the Prior Bonds, there are no other

outs g bonds or obligations of the Issuer which are secured by revenues or assets of the

Syste

The Issuer has outstanding its Water System Bond Anticipation Notes, Series

2009 (West Virginia Infrastructure Fund) which are secured by future bond proceeds and
not by e Net Revenues of the System.

I. The estimated revenues to be derived in each year following completion
of the ject from the operation of the System will be sufficient to pay all Operating
Ex of the System, the principal of and interest, if any, on the Series 2011 Boirids and

the Pri r Bonds and all funds and accounts and other payments provided for herein.

J. The Issuer has complied with all requirements of West Virginia law

relatin to authorization of the acquisition, construction and operation of the Project and the

Syste and the issuance of the Series 2011 Bonds, or will have so complied prior to

issuan of any thereof, including, among other things and without limitation, the obtaining
of a c icate of public convenience and necessity and approval of this financing and

neces user rates and charges described herein from the Public Service Commission of

West irginia (the “PSC”) by final order, the time for rehearing and appeal of which will

either ye expired prior to the issuance of the Series 2011 Bonds or such final order will not

besubj ttoappealorrehearing.

K. The Project has been reviewed and determined to be technically and

financi y feasible by the West Virginia Infrastructure and Jobs Development Council as

under Chapter 31, Article 15A of the Code of West Virginni, 1931, as amended.
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Section 1.03. Bond Legislation Constitutes Contract In consideration of the

acceptance of the Series 2011 Bonds by those who shall be the Registered Owners of the

same from time to time, this Bond Legislation shall be deemed to be and shall constitute a

contract between the Issuer and such Registered Owners, and the covenants and agreements
herein set forth to be performed by the Issuer shall be for the equal benefit, protection and

security of the Registered Owners of any and all of such Series 2011 Bonds, all which shall

be of equal rank and without preference, priority or distinction between any one Bond of a

series and any other Bonds of the same series, by reason of priority of issuance or otherwise,

except as expressly provided therein and herein.

Section 1.04. Definitions The following terms shall have the following
meanings herein unless the context expressly requires otherwise:

“Act” means, collectively, Chapter 16, Article 13A of the Code of

West Virgin a, 1931, as amended and in effect on the date of adoption hereof.

“Authorized Officer” means the Chairperson of the Governing Body of the

Issuer or any temporary Acting Chairperson duly elected by the Governing Body.

“Bond Legislation,” “Resolution,” “Bond Resolution” or “Local Act~’ means

this Bond Resolution and all orders and resolutions supplemental hereto or amendatory
hereof.

“Bond Year” means the 12-month period beginning on the anniversary of the

Closing Date in each year and ending on the day prior to the anniversary date of the Closing
Date in the following year, except that the first Bond Year shall begin on the Closing Date.

“Bonds” means, collectively, the Series 2011 Bonds, the Prior Bonds and any

bonds on a parity therewith subsequently authorized to be issued hereunder or by another

resolution of the Issuer.

“Chairperson” means the Chairperson of the Governing Body of the Issuer or

any temporary Acting Chairperson duly elected by the Governing Body.

“Closing Date” means the date upon which there is an exchange of the Series

2011 Bonds for all or a portion of the proceeds of the Series 2011 Bonds.

“Code” means the Internal Revenue Code of 1986, as amended, and the

Regulations.
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“Commission” means the West Virginia Municipal Bond Commission or any

other a ency of the State of West Virginia that succeeds to the functions of the Commission.

“Consulting Engineers” means Burgess & Niple, Inc., Parkersburg, West

Virgini or any qualified engineer or firm of engineers, licensed by the State, that shall at

any ti e hereafter be procured by the ssuer as Consulting Engineers for the System or

portion thereof in accordance with Chapter SG, Article 1 of the Code ofWest Virginia, 1931,

as ame ded.

“Costs” or “Costs of the Project” means those costs described in Section I.02D

hereof o be a part of the cost of acquisition and construction of the Project.

“Depository Bank” means the bank or banks or state credit union designated as
such the Supplemental Resolution and any successors and assigns, which shall be a

mem of FD1C or insured by other federal insurance institutions.

“FDIC” means the Federal Deposit Insurance Corporation and any successor to

the fun tions of the FDIC.

“Fiscal Yea?’ means each 12-month period beginning on July 1 and ending on
the su eeding June 30.

“First Lien Bonds” shall mean those bonds described as such in Section 1 .02G

of this esolution.

“Governing Body” or “Board” means the public service board of the Issuer, as

itmay oworhereafterbeconstituted.

“Government” means the United States of America, United States Department
of A ulture, Rural Utilities Service, which is expected to be the original purchaser and

Regis Owner of the Series 2011 A Bonds.

“Government Obligations” means direct bbligations of, or obligations the

timely ayment of the principal of and interest on which is guaranteed by, the United States

of Am ca.

“Grants” means all moneys received by the Issuer on account of any Grant for

the Pro ect.

“Gross Revenues” means the aggregate gross operating and non-operating
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revenues of the System, as hereinafter defined, determined in accordance with generally
accepted accounting principles, after deduction of prompt payment discounts, if any, and

reasonable provision for uncollectible accounts; provided, that “Gross Revenues” does not

include any gains from the sale or other disposition of, oi~ from any increase in the value of,

capital assets (including Qualified Investments, as hereinafter defined) or any Tap Fees, as

hereinafter defmed.

“Herein,” “hereto” and similar words shall refer to this entire Bond Legislation.

“Independent Certified Public Accountants” means any certified public
accountant or firm of certified public accountants that shall at any time hereafter be retained

by the Issuer to prepare an independent annual or special audit of the accounts of the System
or for any other purpose except keeping the accounts of the System in the normal operation
of its business and affairs.

“Investment Property” means:

(A) any security (within the meaning of Section 165(g)(2)(A) or (B) of the

Code),

(B) any obligation,

(C) any annuity contract,

(D) any investment-type property, or

(E) in the case of a bond other than a private activity bond, any residential

rental property for family units which is not located within the jurisdiction of the Issuer and

which is not acquired to implement a court ordered or approved housing desegregation plan.

Except as provided in the following sentence, the term “Investment Property”
does not include any tax-exempt bond. With respect to an issue other than an issue a part of

which is a specified private activity bond (as defined in s ction 57(a)(5)(C) of the Code), the

term “Investment Property” includes a specified private activity bond (as so defined).

“Issuer” means Lubeck Public Service District, a public service district, public
corporation and political subdivision of the State of West Virginia in Wood County,
West Virginia, and, unless the context clearly indicates otherwise, includes the Governing
Body of the Issuer.

(C1808102.I)
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“Letter of Conditions” means, collectively, the Letter of Conditions of the

Gov ent dated December21, 2009, the amended Letter ofConditions of the Government

dated J e 14,2010, and all amendments thereto, providing for the purchase of the Series

2011 A Bonds from the Issuer by the Government.

“Net Proceeds” means the face.amount of the Series 2011 Bonds, plus accrued

interest and premium, if any, less original issue discount, if any, and less proceeds, if any,

deposit in the Reserve Accounts. For purposes of the Private Business Use limitations set

forth h in, the term Net Proceeds shall include any amounts resulting from the investment

of proc of the Series 2011 Bonds, without regard to whether or not such investment is

made tax-exempt obligations.

“Net Revenues” means the balance of the Gross Revenues, remaining after

deducti n of Operating Expenses, as hereinafter defined.

“Nonpurpose Investment~’ means any Investment Property as defined in Section

148(b) f the Code, that is not a purpose investment.

“Operating Expenses” means the reasonable, proper and necessary costs of

repair, tenance and operation of the System, as hereinafter defined and includes, without

limitin the generality of the foregoing, administrative, engineering, legal, auditing and

insuran expenses, other than those capitalized as part of the Costs, fees and expenses of the

Gov ent, fiscal agents, the Depository Bank, Registrar and Paying Agent, other than

those italized as part of the Costs, payments to pension or retirement funds, taxes and

such o er reasonable operating costs and expenses as should normally and regularly be

includ under generally accepted accounting principles; provided, that “Operating
Expens s” does not include payments on account of the principal of or redemption premium,
if any, r interest on the Bonds, charges for depreciation, losses from the sale or other

disposi on of, or from any decrease in the value of, capital assets, amortization of debt

discoun or such miscellaneous deductions as are applicable to prior accounting periods.

“Outstanding,” when used with reference.to Bonds and as of any particular
date, d cribes all Bonds theretofore and thereupon being~uthenticated and delivered, except
(i) any ond canceled by the Bond Registrar at or prior to said date; (ii) any Bond for the

paymen of which moneys, equal to its principal amount and redemption premium, if

applica le, with interest to the date of maturity or redemption shall be in trust hereunder and

set asi for such payment (whether upon or prior to maturity); (iii) any Bond deemed to

have paid as provided in Article X hereof; and (iv) for purposes of consents or other

action b a specified percentage of Registered Owners, any Bonds registered to the Issuer.

{C1808102.)
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“Parity Bonds” means additional Parity Bonds issued under the provisions and
within the limitations prescnbed by Section 7.07 hereof.

“Prior Bonds” means, collectively, the First Lien Bonds and the Series 1990 B

Bonds of the Issuer.

“Prior Resolutions” means, collectively, the resolutions of the Issuer adopted
March 28, 1990, March 27, 1997, June 17, 2005, and May 13, 2010, authorizing the Prior

Bonds.

“Project~’ means the Project as described in Section 1.02B hereof.

“PSC” means the Public Service Commission of West Virginia and any

successor to the functions thereof.

“PSC Order” means, collectively, the final 9rder or orders of the PSC, granting
the Issuer a certificate of convenience and necessity to construct the Project and approving
the financing for the Project and the rates of the System.

“Qualified Investments” means and includes any of the following:

(a) Government Obligations;

(b) Government Obligations which have been stripped of their unmatured

interest coupons, interest coupons stripped from Government Obligations, and receipts or

certificates evidencing payments from Government Obligations or interest coupons stripped
from Government Obligations;

(c) Bonds, debentures, notes or other evidences of indebtedness issued by
any of the following agencies: Banks for Cooperatives; Federal Intermediate Credit Banks;

Federal Home Loan Bank System; Export-Import Bank of the United States; Federal Land

Banks; Government National Mortgage Association; Tennessee Valley Authority; or

Washington Metropolitan Area Transit Authority;

(d) Any bond, debenture~ note, participation certificate or other similar

obligations issued by the Federal National Mortgage Association to the extent such

obligation is guaranteed by the Government National Moi~tgage Association or issued by any
other federal agency and backed by the full faith and credit of the United States ofAmerica

(C1808102.I)
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(e) Time accounts (including accounts evidenced by time certificates of

deposi time deposits or other similar banking arrangements) which, to the extent not insured

by the IC or Federal Savings and Loan Insurance Corporation or other Federally insurance
finance institutions, shall be secured by a pledge of Government Obligations, provided, that

said Go ernment Obligations pledged either must mature as nearly as practicable coincident
with th matunty of said time accounts or must be replaced or increased so that the market

value ereof is always at least equal to the principal amount of said time accounts;

(f) Money market funds or similar funds whose only assets are investments

of the described in paragraphs (a) through (e) above;

(g) Repurchase agreements, fully secured by investments of the types
descri in paragraphs (a) through (e) above, with banks or national banking associations or

state t unions which are members ofFDIC or with gévemment bond dealers recognized
as dealers by the Federal Reserve Bank of New Yoric provided that said

hives ts securing said repurchase agreements either must mature as nearly as practicable
coinci t with the maturity of said repurchase agreements or must be replaced or increased
so that e market value thereof is always at least equal to the principal amount of said

repurc agreements, and provided further that the holder of such repurchase agreement
shall ha e a prior perfected security interest in the collateral therefor-, must have (or its agent
must e) possession of such collateral; and such collateral must be free of all claims by
Lhirdp Cs;

(h) The West Virginia “consolidated fund” managed by the West Virginia
Board f Treasury Investments pursuant to Chapter 12, Article 6C of the Code of

West V ginia, 1931, as amended; and

(i) Obligations of states or political subdivisions or agencies thereof, the

interest n which is excluded from gross income for federal income tax purposes, and which

are ra at least “A” by Moody’s Investors Service, Inc. or Standard & Poor’s Corporation.

“Registered Owner” or any similar term whenever used herein with respect to

an outs ding Bond or Bonds, means the person in whose name such Bond is registered.

“Registrar” or “Bond Registrar” means the Issuer, which shall so serve by the

Secre
.

I

“Renewal and Replacement Fund” means the Renewal and Replacement Fund
created y the Prior Resolutions and continued by Section 5.01 hereof.

(C1808102.)
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“Reserve Accounts” means, collectively, the respective reserve accounts of the

Series 2011 Bonds and the Prior Bonds.

“Reserve Requirement” means, collectively, the respective amounts required to

be on deposit in the Reserve Accounts.

“Revenue Fund” means the Revenue Fund created by the Prior Resolutions and

4by~’ ion5.Olhereof.

cretary” means the Secretary of the Governing Body of the Issuer.

~s 1990 B Bonds” shall mean those bonds described as such in Section

lution.

~~es 2011 Bonds” means the Series 201’! A Bonds.

:es 2011 A Bonds Construction Trust Fund” means the Series 2011 A

Bonis C~ ~i Trust Fund created by Section 5.01 hereof.

~ 2011 A Bonds” means the Watei~ Revenue Bonds, Series 2011 A

(1Jnitet~ St~~ ~epa~1ent of Agriculture), of the Issuer, authorized by the Resolution.

uSeries 2011 A Bonds Reserve Account” means the Series 201! A Bonds

Reserve Account created by Section 5.02 hereof.

“Series 2011 A Bonds Reserve Requirement” means, as of any date of

calculation, the maximum amount of principal and interest which will become due on the

Series 2011 A Bonds in the then current or any succeeding year.

“Series 2011 A Bonds Sinking Fund” means the Series 2011 A Bonds Sinking
Fund created by Section 5.03A(2) hereof.

“Sinking Funds” means, collectively, the respective sinking funds of the Series

2011 Bonds and the Prior Bonds.

“State” means the State of West Virginia.

“Supplemental Resolution” means any resolution or order of the Issuer

supplementing or amending this Resolution and, when preceded by the article “the,” refers

specifically to the supplemental resolution or resolutions authorizing the sale of the Series

{C18O8I~LI}
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2011 B nds; provided, that any matter intended by this Resolution to be included in the

Suppi ental Resolution with respect to the Series 2011 Bonds, and not so included, may be

mclu in another Supplemental Resolution.

“Surplus Revenues” means the Net Revenues not required by the Bond

Legisi on to be set aside and held for the payment of or security for the Bonds or any other

obliga ons of the Issuer, including, without limitation, the Sinking Funds, the Reserve

Acco ts and the Renewal and Replacement Fund.

“System” means the complete public service properties of the Issuer for the

diversi ii, development, pumping, impounding, treatnient~ storage, distribution or furnishing
of wat to or for the public for industrial, public, private or other uses as presently existing
in its tirety or any integral part thereof, and shall include the Project and any additions,

improv ments and extensions thereto hereafter constructed or acquired for the System from

any so es whatsoever.

“Tap Fees” means the fees, if any, paid by prospective customers of the System
in or to connect thereto.

Additional terms and phrases are defined in this Resolution as they are used.

Words importing singular number shall include the plu~al number in each case and vice

versa; ords importing persons shall include firms and corporations; and words importing
the uline, feminine or neutral gender shall include any other gender; and any

req cut for execution or attestation of the Bonds or any certificate or other document by
the on or the Secretary shall mean that such Bonds, certificate or other document

may be executed or attested by an Acting Chairperson or Acting Secretary.

ICI~I I)
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ARTICLE II

AUTHORIZATION OF ACQUISITION AND
CONSTRUCTION OF THE PROJECT

Section 2.01. Authorization of Acquisition and Construction of the Project
There is hereby authorized and ordered the acquisition and construction of the Project, at an

estimated cost of $3,504,500, in accordance with the plans and specifications which have

been prepared by the Consulting Engineers, heretofore tiled in the office of the Governing
Body. The proceeds of the Series 2011 Bonds shall b~ applied as provided in Article VI

hereof. The Issuer has received bids and will enter into contracts for the acquisition and
construction of the Project, in an amount and otherwise compatible with the financing plan
submitted to the Government.

The cost of the Project is estimated to be $3,504,500, ofwhich $1,653,000 will

be obtained from proceeds of the Series 2011 A Bonds, $1,644,500 will be obtained from the

initial RUS Grant and $207,000 will be obtained from the subsequent RUS Grant.

(C1808102I)
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ARTICLE ifi

AUTHORIZATION, TERMS, EXECUTIQN, REGISTRATION
AND SALE OF BONDS

Section 3.01. Authorization of Bonds For the purposes of paying Costs of the

Project ot otherwise provided for, and paying certain cOsts of issuance of the Series 2011

Bonds d related costs, or any or all of such purposes, as determined by the Supplemental
Resolu~ n, there shall be and hereby are authorized to be issued negotiable Series 2011

Bonds o the Issuer. The Series 2011 Bonds shall be issued inas a single bond, designated as

“Water evenue Bonds, Series 2011 A (United States Department of Agriculmre),” in the

princip amount of not more than $1,653,000, and shall have such terms as set forth

here and in the Supplemental Resolution. The proceeds of the Series 2011 Bonds

re g after funding the Reserve Accounts (if funded from Bond proceeds) and

capitai g interest on the Series 2011 Bonds, if any, shall be deposited in or credited to the

Series 2 11 A Bonds Construction Trust Fund established by Section 5.01 hereofand ~plied
assetf inArticleVlhereof.

Section 3.02. Terms of Bonds The Series 2011 A Bonds shall be issued in

such cipal amounts; shall bear interest at such rate or rates, not exceeding the legal
maxim rate, payable monthly on such dates, shall mature on such dates and in such

amoun andshallbcredeemable,inwholeorinpart~allastheIssuershaflprescribcinthe
Suppl ental Resolution or as specifically provided in the Series 2011 A Bonds.

The Series 2011 A Bonds shall be subject to prepayment of scheduled monthly
instalim ins, or any portion thereof, at the option of the Issuer, shall be payable as provided
in the B nd form hereinafter set forth, and shall have such other terms not inconsistent with

this Res lution, as shall be set forth in the Supplemental Resolution and such Bond form.

Subsequent series of Bonds, if any, shall be issued in fully registered form and
in deno ons as determined by a Supplemental Resolution. Such Bonds shall be dated

and sh have such terms as set forth in a Supplemental Resolution.

Section 3.03. ExecutionofBonds TheSeries2Oll Bondsshallbeexecutedin

thenam ofthelssuerbytheCbairperson,andthesealofthelssuershallbeaffixedthereto
or im ted thereon and attested by the Secretary. In case any one or more of the officers

who s have signed or sealed the Series 2011 Bonds shall cease to be such officer of the

Issuer fore the Series 2011 Bonds so signed and sealed have been actually sold and

dcliv such Bonds may nevertheless be sold and delivered as herein provided andmay be

issued if the person who signed or sealed such Bonds had not ceased to hold such office.

{C1808102.I
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Any Series 2011 Bonds may be signed and scaled on behalf of the Issuer by such person as at

the actual time of the execution of such Bonds shall hold the proper office in the Issuer,

although at the date of such Bonds such person may not have held such office or may not

have been so authorized.

Section 3.04. Bond Registrar: Authentication and Registration The Issuer

shallbetheBondRegistrarfortheSeries20ll ABondsandwillkeep,orcausetobekeptby
its agent, at its office, books for the registration and transfei~ of the Series 2011 A Bonds and,

upon presentation for such purpose, the Bond Registrar shall, under such reasonable

regulations as it may prescribe, register the Series 2011 A Bonds initially issued pursuant
hereto and register the transfer, or cause to be registered by its agent, on such books, the

transfer of the Series 2011 A Bonds as hereinbefore provided.

The Bond Registrar shall accept the Series 011 A Bonds for registration or
transfer only if ownership thereof is to be registered in the name of the Government, an

individual (includingjoint ownership), a corporation, a partnership or a trust, and only upon
receipt of the social security number of each individual, the federal employer identification

number of each corporation or partnership or the social security numbers of the settlor and

beneficiaries of each trust and the federal employer identification number and date of each

trust and the name of the trustee of each trust and/or such other identifying number and

infonnationasmayberequiredbylaw. TheSeries20llABondsshallinitiallybefully
registered as to both principal and interest in the name of the United States of America. So

long as the Series 2011 A Bonds shall be registered in the name of the United States of

America, the address of the United States of America for registration purposes shall be

National Fmance Office, 1520 Market Street, St. Louis, Missouri 63103, or such other

address as shall be stated in writing to the Issuer by the United States of America.

Section 3.05. Negotiability. Transfer ancL Registration Subject to the

provisions for transfer of registration set forth below, the Series 2011 Bonds shall be and

have all of the qualities and incidents of negotiable instruments under the Uniform

Commercial Code of the State of West Virginia, and each successive Registered Owner, in

accepting the Series 2011 Bonds shall be conclusively deemed to have agreed that such

Bonds shall be and have all of the qualities and incidents of negotiable instruments under the

Uniform Commercial Code of the State of West Virginia, and each successive Registered
Owner shall further be conclusively deemed to have agreed that such Bonds shall be

incontestable in the hands of a bona fide registered owner for value.

So long as the Series 2011 Bonds remain outstanding, the Issuer, through the

Bond Registrar as its agent, shall keep and maintain books for the registration and transfer of

the Bonds.

(CI8OSIO2.1)
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The registered Series 2Ô1 1 Bonds shall be transferable only upon the books of

the Bo d Registrar, by the Registered Owner thereof in person or by his attorney duly
auth in writing, upon surrender thereto, together with a written instrument of transfer

satisfac to the Bond Registrar, duly executed by the Registered Owner or his duly
auth attorney.

In all cases in which the privilege of exchanging Series 2011 Bonds or

transf g the registered Series 2011 Bonds is exercised, all such Bonds shall be delivered

in acc ce with the provisions of this Bond Legislation. All such Bonds surrendered in

any suc exchanges or transfers shall forthwith be canceledby the Bond Registrar. For evezy

such cx hange or transfer of such Bonds, the Bond Registrarmay make a charge sufficient to

reimb it for any tax, fee or other governmental charge required to be paid with respect to

such cx hange or transfer and the cost of preparing each new Bond upon each exchange or

transfer and any other expenses of the Bond Registrar incurred in connection therewith,

which s or sums shall be paid by the Issuer. The Boi~d Registrar shall not be obliged to

make y such exchange or transfer of Bonds during the period commencing on the 15th~y
of the onth next preceding an interest payment date on such Bonds or, in the case of any

propo redemption of such Bonds, next preceding the date of the selection of Bonds to be

redeem and ending on such interest payment date or redemption date.

Section 3.06. Bonds Mutilated. Destroyed. Stolen or Lost In case any
Series 11 Bonds shall become mutilated or be destroyed, stolen or lost, the Issuer may, in

its di lion, issue, and the Bond Registrar shall, if so advised by the Issuer, authenticate,

register and deliver, a new Bond of the same series and of like tenor as the Bonds so

mutilat destroyed, stolen or lost, in exchange and substitution for such mutilated Bond,

upon s der and cancellation of such mutilated Bond, or in lieu of and substitution for the

Bond d stroyed, stolen or lost, and upon the Registered Owner’s furnishing satis:factory
mdc ty and complying with such other reasonable regulations and conditions as the Issuer

may cribe and paying such expenses as the Issuer and the Bond Registrarmay incur. All

Bonds surrendered shall be cancelled by the Bond Registrar and held for the account of

thelss
. IfanysuchBondshallhavematuredorbeabouttomature, insteadofissuinga

substitu Bond, the Issuer may pay the same, upon being indemnified as aforesa4 and if

such B d be lost, stolen or destroyed, without surrender thereof.

Section 3.07. Bonds not to be Indebtedness of the Issuer The Series 2011

Bonds hail not, in any event, be or constitute an indebtedness of the Issuer within the

meanin ofany constitutional or statutory provision or limitation, but shall be payable solely
from th Net Revenues derived from the operation of the System as herein provided. No

(C1808102.)
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Registered Owner of such Bonds shall ever have the right to compel the exercise of the

taxing power of the Issuer, if any, to pay such Bonds or the interest, if any, thereon.

Section 3.08. Bonds Secured by Pledge of Net Revenues: Lien Position with

Respect to Prior Bonds The payment of the debt service Of all the Series 2011 Bonds shall

be secured forthwith equally and ratably by a first lien on the Net Revenues, on a parity with
the lien on the Net Revenues in favor of the Registered Owners of the First Lien Bonds and

senior and prior to the lien on the Net Revenues in favor of the Registered Owners of the

Series 1990 B Bonds. Such Net Revenues in an amount sufficient to pay the principal of and

interestonandotherpaymentsfortheSenes2Oll BondsandthePriorBondsandtomakeall

other payments provided for in the Bond Legislation and the Prior Resolutions, are hereby
irrevocably pledged to such payments as they become due.

Section 3.09. Delivery of Bonds The Issuer shall execute and deliver the

Series 2011 A Bonds to the Government as soon as the Govermnent will accept such

delivery.

Section 3.10. Form of Bonds The text of the Series 2011 Bonds shall be in

substantially the following form, with such omissions, insertions and variations as may be

necessary and desirable and authorized or permitted hereby, or by any Supplemental
Resolution adopted prior to the issuance thereof:

1C1808102.I)
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(FORM OF SERIES 2011 A ~3OND)

UNITED STATES OF AMERICA

STATE OF WEST VIRGIIA

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BOND, SERIES 2011 A

(UNITED STATES DEPARTMENT OFAGRICULTURE)

No. -1

FOR VALUE RECEIVED, on this
—

day of
. 20_, LUBECK

PUBU SERVICE DISTRICT, a public service district, public corporation and political
subdivi ion of the State of West Virginia in Wood County of said State (the “Issuer”),

promis s to pay to the order of the UNiTED STATES OF AMERICA (the “Government!’), at

its Nati nal Finance Office, 1520 Market Street, St. Louis, Missouri 63103, or at such other

place the Government may hereafter designate in writing, and in the manner provided
below, e principal sum of

___________________________________

DOLLARS

($ ), or such lesser amount as is set forth on the Record ofAdvances attached hereto

and in rporated herein by reference, plus interest on the unpaid principal balance at the rate

of % per annum.

The principal of and interest on this Bond shall be paid in the following
ins ents on the following dates: Monthly installments of interest only on the amounts

advan hereunder, commencing 30 days following the date of delivery of this Bond and

contin g on the corresponding day ofeach month thereafter for the first 24 months after the

date h f, and thereafter, on the corresponding day of each month in installments of

princip and interest in the aggregate amount of $
. except that the final installment

shall paidattheendof4OyearsfromthedateofthisBondinthesumoftheunpaid
princip and interest due on the date thereof and except that prepayments may be made as

provi below. This consideration shall support any agreement modifying the foregoing
sched of payments.

If the total amount of the loan is not advanced at the time of loan closing, the

loan s be advanced to the Issuer as requested by ‘the Issuer and approved by the

Gov ent and interest shall accrue on the amount of each advance from its actual date as

shown n the Record of Advances attached hereto as a part hereof.

(C180$IO2. }
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Every payment made on any indebtedness evidenced by this Bond shall be

applied first to interest computed to the effective date of the payment and then to principal.

Prepayments of scheduled installments, or any portion thereof, may be made at

any time at the option of the Issuer. Extra payments, as defined in the regulations of the

Government, shall, after payment of interest, be applied to the installment last to come due

under this Bond and shall not affect the obligation of the Issuer to pay the remaining
i~y ~ ~cheduled herein.

imount advanced or expended by the Government for the collection

;SerVe or to protect any security therefor, or otherwise under the tenns ofany

-

~r t~er ~“-~ment executed in connection with the loan evidenced hereby, at the

c~H~i of~ CThv~ ~nt, shall become apart of and bear interest at the same rate as the

~L ~v~denced hereby and be immediately due and payable by the Issuer to

~thout demand. The Issuer agrees to use the loan evidenced hereby solely
~d by the Government. The Issuer has granted to the Government a lien

~n. Bond until such proceeds are expended for authorized purposes.

3o~. ti is issued (i) to pay a portion of the costs of acquisition and

construction of c~tain improvements and extensions to the existing public water facilities of

~ ~suer (the “Projece’); and (ii) to pay certain costs of issuance of this Bond and related

costs. The existing public water facilities of the Issuer, the Project and any further

iuiprovements or extensions thereto are herein called the “System.” This Bond is issued

under the authority of andm full compliance with the Constitution and statutes of the State of

West Virginia, including particularly Chapter 16, Article 13A of the Code of West Virginia,
1931, as amended (the “Act~’), a Bond Resolution duly adopted by the Issuer on

______

20_, and a Supplemental Resolution duly adopted by the Issuer on
. 20_

(collectively, the “Bond Legislation”), and is subject to all the terms and conditions thereof.

The Bond Legislation provides for the issuance of additional bonds under certain conditions,
andsuchbonds wouldbeentitledtobepaidandsecuredequallyandratablyfromandbythe
funds and revenues and other security provided for this Bond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,

PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL

RESPECTS WITH THE ISSUER’S (1) WATER REVENUE BONDS, SERIES 1990 A,

DATED APRIL 2, 1990, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL

AMOUNT OF $3,139,013; (2) WATER REVENUE BONDS, SERIES 1997, DATED

MARCH27, 1997, ISSUED INTHEORIGINAL PRINCIPALAMOUNTOF$535,000; (3)
WATERREVENUE BONDS, SERIES 2005 A, DATEDJUNE 17, 2005, ISSUED INTHE

ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $1,573,000; (4) WATER

jC18O~IO2i)

19



REV BONDS, SERIES 2005 B, DATED JUNE 17, 2005, ISSUED IN THE

ORIG AL AGGREGATE PRINCIPAL AMOUNT OF $2,068,300; (5) WATER

REV BONDS, SERIES 2005 C, DATED JUNE 17, 2005, ISSUED IN THE

ORIG AL AGGREGATE PRINCIPAL AMOUNT OF $472,000; AND (6) WATER

RE BONDS, SERIES 2010 A (BB and T), DATEI) MAY 14,2010, ISSUEI) IN

THE 0 GINALAGGREGATEPRINCIPALAMOUNTOF $590,000 (FHE ‘PIRSTLIEN

BOND “). THEBONDS SHALLBE SENIORANDPRIOR WITHRESPECTTO LIENS,

P E AND SOURCE AND SECURiTY FOR PAYMENT AND IN ALL RESPECTS

WITH ISSUER’S WATERREVENUE BONDS, SERIES 1990 B, DATED APRIL 2,

1990,! SUED IN THE ORIGINAL PRINCIPAL AMOUNTOF $146,487 (THE “SERIES

1990 B ONDS”).

This Bond is payable only from and secured by a pledge of the Net Revenues

(as def ed in the Bond Legislation) to be derived from the System, on a parity with the

pledge f Net Revenues in favor of the registered owners of the First Lien Bonds, and from

moneys in the reserve account created under the Bond Legislation for this Bond (the “Series

2011 A Bonds Reserve Account~’) and unexpended proceeds of this Bond. Such Net

Revenu s shall be sufficient to pay the principal of and interest on all bonds which may be

issued p uant to the Act and shall be set aside as a special fund hereby pledged for such

purpose This Bond does not constitute an indebtedness of the Issuer within the meaning of

any co titutional or statutory provisions or limitations, nor shall the Issuer be obligated to

pay the ame or the interest hereon, except from said spei~ia1 fund provided from the Net

Reven
,
the moneys in the Series 2011 A Bonds Reserve Account and unexpended

of this Bond. Pursuant to the Bond Legislation, the Issuer has covenanted and

agreed t establish and maintainjust and equitable rates or charges for the use of the System
and the ces rendered thereby, which shall be suffident~ together with other revenue; of

the Sys to provide for the reasonable expenses of operation, repair and maintenance of

theSys and toleaveabalanceeachyearequal toatleàst 115% ofthemaximumainount

of princ a! of and interest on this Bond payable in any year and all other obligations secured

by a Ii or payable from such revenues on a parity with this Bond, including the First Lien

Bonds; vided however, that so long as there exists in the Series 2011 A Bonds Reserve

Accoun an amount at least equal to the maximum amount of principal and interest which

willbecmedueonthisBondinthethencurrentoranysucceedingyear,andinthe
respecti e reserve accounts established for any other obligations outstanding on a parity with
this Bo d, including the First Lien Bonds, an amount at least equal to the requirement
therefor such percentage may be reduced to 110%. The Issuer has entered into certain

further ovenants with the Registered Owner (as defined in the Bond Legislation) of this

Bond f the terms of which reference is made to the Bond Legislation. Remedies provided
the Re tered Owner of this Bond are exclusively as provided in the Bond Legislation, to

which erence is here made for a detailed description thereof.

(CIS~I~LI
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Subject to the registration requirements set forth in the Bond Legislation, this

Bond is transferable, as provided in the Bond Legislation, only upon the books of the

Secretary of the Issuer, as registrar (the “Registrar”), which shall be kept for that purpose at

the office of the Registrar, by the Registered Owner or by its attorney or legal representative
duly authorized in writing, upon surrender of this Bond, together with a written instrument of
transfer satisfactory to the Registrar, duly executed by the Registered Owner or its attorney or

legal representative duly authorized in writing.

Subject to the registration requirements set forth in the Bond Legislation, this

Bond under the provision of the Act, is and has all the qualities and incidents of a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment of tl~e costs of the Project and the costs

of issuance hereof as described in the Bond Legislation, and there shall be and hereby is

created and granted a lien upon such moneys, until so applied, in favor of the Registered
Owner of this Bond.

The Issuer hereby certifies that it is unable to obtain sufficient credit elsewhere

to finance its actual needs at reasonable rates and terms, taking into consideration prevailing
private and cooperative rates and terms in or near its community for loans for such purposes

and periods of time.

If atanytime it so appears to the Governn~entthat the Issuermaybe able to

obtain a loan from a responsible cooperative or private creditor at reasonable rates and terms

for loans for such purposes and period of time, the Issuer will at the Government’s request

apply for and accept such loan in sufficient amount to repay the Government.

In accordance with the requirements of the United States Department of

Agriculture for the issuance of parity obligations, this Bond will be in default should any

proceeds of this Bond be used for a purpose that will contribute to excessive erosion of

highly erodible land or to the conversion of wetlands to produce an agricultural commodity.

ThisBondisgivenasevidenceofaloantothelssuermadeorinsuredbythe
Government pursuant to the Rural Development Act of 1972. This Bond sh~ill be subject to

the present regulations of the Government and to its futurC regulations not inconsistent with
the express provisions hereof.

(C1808102J I
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IT IS HEREBY CERTIFIED, RECItED AND DECLARED that all acts,

conditi ns and things required to exist, happen and be performed precedent to and at the

issuan of this Bond do exist, have happened and have been performed in due time~ fonn

and requiredbylaw,andthattheamountofthisBond,togetherwithallother
obliga ons of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the tate ofWest Virginia and that a sufficient amount of the Net Revenues of the System
has pledged to and will be set aside into said special fund by the Issuer for the prompt

paym t of the principal of and interest on this Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bo dis issued sballbedeemedtobe apartof thecontractevidencedbythis Bond to the

same e tent as if written fully herein.

jCI8C8I~.)
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IN WITNESS WHEREOF, LUBECK PUBLIC SERVICE DISTRICT has

caused this Bond to be signed by its Chairperson and its corporate seal to be hereunto affixed

and attested by its Secretary, and has caused this Bond to~be dated as of the date first written

above.

Chairperson1

SEALI

ATFEST:

Secretary

(C1808102.I)
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(Form of)

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $________

(C1808102.l)
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(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

I the withinBond

and does hereby uTevocably constitute and appoint . Attorney to transfer said

Bond on the books kept for registration thereof with full power of substitution in the

premises.

Dated
_______

In the presence of:

(C1808102.1)
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Section 3.11. Sale of Bonds The Series 2011 A Bonds shall be sold to the

Gov ent, pursuant to the terms and conditions of the Letter of Conditions. The Letter of

Conditi
, including all attachments, are hereby approved and incorporated into this Bond

Legisla on.

Section 3.12. Filing of Amended Schedule Upon completion, of the

acquisi on and construction of the Project, the Issuer will file with the Government, a

schedul
,
the forms of which will be provided by the Gàvernment, setting forth the actual

costs of the Project and sources of funds therefor.
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ARTICLE N

RESERVEDI
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ARTICLE V

FUNDS AND ACCOUNTS; SYSTEM REVENUES

AND APPUCATION THEREOF

Section 5.01. Establishment of Funds and Accounts with Depository Bank
The fo owing special funds or accounts are hereby created with (or continued if previously
establi ed by the Prior Resolunons)and shall be held by the Depository Bank separate and

apart m all other funds or accounts of the Depository Bank and the Issuer and from each

her:

(1) Revenue Fund (established by the Prior Resolutions);

(2) Renewal and Replacement Fund (established by the Prior Resolutions);
and

(3) Series 2011 A Bonds Construction Trust Fund.

Section 5.02. Establishment of Funds and Accounts with Commissic~ The

folloW g special funds or accounts are hereby created with and shall be held by the

Commi Sian separate and apart from all other funds or accounts of the Commission and the

Issuer d from each other:

(1) Series 2011 A Bonds Reserve Account.

Section 5.03. System Revenues; Flow of Funds A. The entire Gross

Reven derived from the operation of the System shall be deposited upon receipt in the

Reven Fund. The Revenue Fund shall constitute a trust fund for the purposes provided in

this Bo d Legislation and shall be kept separate and distinct from all other funds of the Issuer

and the Depository Bank and used only for the purposes and in the manner herein provided.
Allrev uesatanytimeondepositintheRevenueFundshallbedisposedofonlyinthe
folloW g order of priority.

(1) The Issuer shall first, each month,. pay from the Revenue Fund all

current Operating Expenses of the System.

(2) The Issuer shall next, on the first day of each month, transfer from the

Reven Fund and simultaneously (1) make the interest payments on the Prior Bonds in the

amoun and on the dates required by the Prior Resolutions; and (ii) remit to the National

Financ Office, commencing on the day which is 30 days following the date of delivery of
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the Series 2011 A Bonds and continuing on the correspoiRling dayofeach month, for deposit
in the Series 2011 A Bonds Sinking Fund hereby established at the National Finance Office,

theamountofinterestdueas setforthintheSeiies20ll ABonds.

(3) The Issuer shall next, on the first day of each month, transfer from the

Revenue Fund and simultaneously (1) make the principal payments on the Prior Bonds in the

amounts and on the dates required by the Prior Resolutions; and (ii) remit to the National

Finance Office, commencing 25 months following the date of delivery of the Series 2011 A

Bonds, for deposit in the Series 2011 A Bonds Siiiking Fund, the amount ofprincipal due as

setforthin the Series 2011A Bonds.

The deposits into the Series 2011 A Bonds Sinking Fund provided in this

paragraph and in Section 5.03A(2) above, constitute actual payments of principal of and

interest on the Series 2011 A Bonds to the Government

(4) The Issuer shall next, on the first day of each month, transfer from the

Revenue Fund and simultaneously (i) make the reserve account payments into the Reserve

Accounts for the First Lien Bonds in the amounts and on the dates required by the Prior

Resolutions; and (ii) remit to the Commission, commencing 25 months following the date of

delivery of the Series 2011 A Bonds, if not fully funded upon the issuance of the Series 2011

A Bonds, for deposit in the Series 2011 A Bonds Reserve Account, an amount equal to

1/120th of the Series 2011 A Bonds Reserve Requrement, until the amount in the Series

2011 A Bonds Reserve Account equals the Series 2011 A Bonds Reserve Requirement;
provided that, no further payments shall be made into the Series 2011 A Bonds Reserve

Account when there shall have been deposited therein, and as long as there shall remain on

deposit therein, an amount equal to the Series 2011 A Bonds Reserve Requirement.

(5) The Issuer shall next, on the first day of each month, transfer from the

Revenue Fund and remit to the Depository Bank for deposit in the Renewal and Replacement
Fund, an amount equal to 2 1/2% of the Gross Revenues each month (as previously set forth

in the Prior Resolutions and not in addition thereto), exclusive of any payments for account

of any Reserve Account All funds in the Renewal and Replacement Fund shall be kept apart
from all other funds of the Issuer or of the Depository Bank and shall be invested and

reinvested in accordance with Article VIII hereof. Withdrawals and disbursements may be

made from the Renewal and Replacement Fund for replacements, repairs, improvements or

extensions to the System; provided that, any deficiencies in any Reserve Account, except to

the extent such deficiency exists because the required payments into such account have not,

as of the date of determination of a deficiency, funded such account to the maximum extent

required hereof, shall be promptly eliminated with moneys from the Renewal and

Replacement Fund.
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MoneysintheSeries20ll ABondsSinkingFundshallbeusedonlyforthe
purpo of paying principal of and interest, if any, on the Series 2011 A Bonds, respectively,
asthes eshailbecomedue. MoneysintheSeries20llABondsReserveAccountshallbe
used o y for the purposes of paying principal of and interest, if any, on the Series 2011 A

Bonds, the same shall come due, when other moneys in the Series 2011 A Bonds Sinking
Fund insufficient therefor, and for no other purpose.

All investment earnings on moneys in the Series 2011 A Bonds Reserve

Acco t (if fully funded) shall be returned, not less than once each year, by the Commission

to the I suer, and such amounts shall, during construction of the Project, be deposited in the

respec ye Series 2011 A Bonds Construction Trust Fund, and following completion of

cons tionoftheProject,shallbedepositedintheRevenueFundandappljedinfufl,first
tothe xtensuinginterestpayment,ifany,dueontheSèries2ollABondsandthentothe
next uing principal payment due thereon, all on a pro rats basis.

Any withdrawals from the Series 2011 A Bonds Reserve Account whidi result

in a tion in the balance therein to below the respective Reserve Requirement shall be

subseq ently restored from the first Net Revenues available after all required payments have
been in full in the order set forth above.

As and when additional Bonds ranking ona parity with the Series 20111 Bonds

are issu provision shall be made for additional payments into the respective sinking funds
sufflcie t to pay the interest on such additional parity Bonds and accomplish retirement

thereof at maturity and to accumulate a balance in the respective reserve accounts in an

amount equal to the requirement therefor.

The Issuer shall not be required to malce any further payments into the Sinking
Fund o the Reserve Account for the Series 2011 Bonds when the aggregate amount of funds

therein at least equal to the aggregate principal amount of the Series 2011 Bonds issued

purs to this Bond Legislation then Outstanding and all interest, if any, to accrue until the

matun thereof.

Interest, principal or reserve account payments, whether made for a deficiency
oroth ise,shallbemadeonaparityandprorata,withrespecttothe5eries2ollBonds
and the or Bonds, in accordance with the respective pi~mcipal amounts then Outstanding.

The Commission is hereby designated as the fiscal agent for the administration

oftheS es 2011 ABondsReserveAccountcreatedhereunder,andallamountsxequiredfor
such ac ounts shall be remitted to the Comnii~sion from the Revenue Fund by the Issuer at
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the times provided herein. If required by the Government at any time, the Issuer shall make

the necessary arrangements whereby required payments into such accounts shall be

automatically debited from the Revenue Fund and electronically transferred to the

Commission on the dates required hereunder.

Moneys in the Series 2011 A Bonds Reserve Account shall be invested and

reinvested by the Commission in accordance with Section 8.01 hereof.

The respective Sinking Fund and the Reserve Account for the Series 2011

Bonds shall be used solely and only for, and are hereby pledged for, the purpose of servicing
the Series 2011 Bonds, respectively, under the conditions and restrictions set forth herein.

B. Whenever all of the required and prOvided transfers and payments from

the Revenue Fund into the several special funds, as hereinbefore provided, are current and

there remains in the Revenue Fund a balance in excess of the estimated amounts required to

be so transferred and paid into such funds during the following month or such other period as

required bylaw, such excess shall be considered Surplus Revenues. Surplus Revenues may
be usedfor any lawful purposeof the System.

C. The Issuer shall remit from the Revenue Fund to the Commission, the

Registrar, the Paying Agent or the Depository Bank, on such dates as the respective parties
shall require, such additional sums as shall be necessary to pay their respective charges and
fees then due. In the case of payments to the Commission under this paragraph, the Issuer

shall, if required by the Government at any time, make the necessary arrangements whereby
such required payments shall be automatically debited from the Revenue Fund and

electronically transferred to the Commission on the dates required.

D. The moneys in excess of the maximum amounts insured by FDIC in all

funds and accounts shall at all times be secured, to the full extent thereof in excess of such

insured sum, by Qualified Investments as shall be eligible as security for deposits of state and

municipal funds under the laws of the State.
I

E. If on anymonthly payment date the revenues are insufficient to place the

required amount in any of the funds and accounts as hereinabove provided, the deficiency
shall be made up in the subsequent payments in addition to the payments which would

otherwise be required to be made into the funds and accounts on the subsequent payment
dates; provided, however that the priority of curing deficiencies in the funds and accounts

herein shall be in the same order as payments are to be made pursuant to this Section 5.03.
and the Net Revenues shall be applied to such deficiencies before being applied to any other

payments hereunder.
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F. All remittances made by the Issuer to the Commission ~nd the

Deposi ry Bank shall clearly identify the fund or account into which each amount is to be

deposi

G. The Gross Revenues of the System. shall only be used for purposes of

theSys
I
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ARTICLE VI

APPLICATION OF BOND PROCEEDS

Section 6.01. Application of Bond Proceeds: Pledge of Unexpended Bond
Proceeds All moneys received from time to time from the sale of the Series 2011 A Bonds

shall be deposited in the Series 2011 A Bonds Construc~tion Trust Fund and shall be used

solely to pay costs of the Project and until so expended, are hereby pledged as additional

security for the Series 2011 A Bonds.

Section 6.02. Disbursements From the Bond Construction Trust Fund The

Series 2011 A Bonds Construction Trust Fund shall be kept separate and apalt from all other

funds of the Issuer, and shall be drawn out, used and applied by the Issuer solely for the

payment of the costs of the Project and purposes incidental thereto, including payment ofany
borrowings by the Issuer made for the purpose of temporarily financing a portion of the costs
of the Project and payment of interest on the Series 2011 Bonds prior to and during
construction and for a period up to six months after completion of construction and for no

other purposes whatsoever. If approved by the Gov~ument, the moneys in said fund shall be

secured at all times by Government Obligations having a fair market value at least equal to

the balance in said fund in excess of the amount insured by the FDIC. If for any reason the

amounts on deposit in the Series 2011 A Bonds Construction Trust Fund are not necessary

for, or are not applied to, such purposes, then such unapplied amounts shall be deposited by
the Issuer as determined by the rules and regulations of the Government. All such proceeds
shall constitute a trust fund for such purposes, and there js hereby created a lien upon such

moneys, until so applied, in favor of the Registered Owners of the Series 2011 Bonds.

Expenditures or disbursements from the Series 2011 A Bonds Construction

Trust Fund shall be made only after such expenditures or disbursements have been approved
in writing by the Governing Body, the Consulting ~ngin~ers and the Government

The Issuer shall coordinate with the Government on the monthly payment of

the costs of the Project and shall submit invoices and requisitions as directed by the

Government.
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ARTICLE VII

ADD~ONAL COVENANTS OF THE ISSUER

Section 7.01. General Covenants of the Issuer All the covenants, agreements
and prc visions of this Bond Legislation shall be and constitute valid and legally binding
covenai ts of the Issuer and shall be enforceable in any court ofcompetentjurisdiction by any
Registe ed Owner of the Series 2011 Bonds. In addition to the other covenants, agreements
and prc visions of this Bond Legislation, the Issuer her by covenants and agrees with the

Registe ed Owner of the Series 2011 Bonds as hereinafter provided in this Article VII. All

such co enants, agreements and provisions shall be irrevocable, except as provided herein, as

long as he Series 2011 Bonds or the interest, if any, thereon are Outstanding and unpaid.

Section 7.02. Bonds not to be Indebtedn s of the Issuer The Series 2011

Bonds ball not be nor constitute an indebtedness of the Issuer within the meaning of any

constitt lonal, statutoiy or charter limitation of indebtedness, but shall be payable solely from
the fum s pledged for such payment by this Bond Legislation. No Registered Owner of the

Series 2)11 Bonds shall ever have the right to compel the exercise of the taxing power of the
Issuer, any, to. pay the Series 2011 Bonds or the interest, if any, thereon.

Section 7.03. Bonds Secured by Pledge of Net Revenues: Lien Position with

Respec to Prior Bonds The payment of the debt service of all the Series 2011 Bonds shall

be secu xl forthwith equally and ratably by a first lien on!the Net Revenues, on a parity with
the lien )fl the Net Revenues in favor of the Registered Owners of the First Lien Bonds and

senior ~ id prior to the lien on the Net Revenues in favàr of the Registered Owner of the

Series 1 ~9O B Bonds. The Net Revenues in an amount sufficient to pay the principal of and
interest if any, on the Series 2011 Bonds and the Prior Bonds and to make the payments into

all fund and accounts and all other payments provided for in the Bond Legislation and the

Prior R solutions are hereby irrevocably pledged, in the manner provided herein, I:o such

paymen s as they become due, and for the other pulposes provided in the Bond Legislation.

Section 7.04. Initial Schedule of Rates and Charges The Issuer has obtained

any anc all approvals of rates and charges required by State law and has taken any other

action 1 ~quired to establish and impose such rates and charges, with all requisite appeal
periods iaving expired without successful appeal. Such rates and charges shall be sufficient

to comp ~y with the requirements of the Letter ofConditions. The initial schedule ofrates and

charges for the services and facilities of the System shall be as set forth in and approved by
the PS( Order and such rates are hereby adopted.

So long as the Series 2011 Bonds are Outstanding, the Issuer covenants and

agrees t fix and collect rates, fees and other charges for the use of the System and to iake all
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such actions necessary to provide funds sufficient to produce the required sums set forth in

this Bond Legislation. In the event the schedule of rates, fees and charges initially
established for the System in connection with the Series 2011 Bonds shall prove to be

insufficient to produce the required sums set forth in this Bond Legislation, the Issuer hereby
covenants and agrees that it will, to the extent or in the manner authorized by law,

immediately adjust and increase such schedule of rates, 1~ees and charges and take all such

actions necessary to provide funds sufficient to produce the required sums set forth in this

Bond Legislation.

Section 7.05. Sale of the System So long as the Prior Bonds are Outstanding,
the System may not be sold, transferred, mortgaged, leased or otherwise disposed of, except
in accordance with the terms of the Prior Resolutions. Additionally, so long as the Series

2011 Bonds aie Outstanding and except as otherwise required by law or with the written

consent of the Government, the System may not be sold, mortgaged, leased or otherwise

disposed of, except as a whole, or substantially as a whole, and only if the net proceeds to be

realized shall be sufficient to fully pay all the Bonds Outstanding in accordance with

Article X hereof. The proceeds from any such sale, mortgage, lease or other disposition of
the System shall, with respect to the Series 2011 Bonds, be remitted to the respective Sinking
Funds and applied to the payment of principal of and interest, if any, on the Series 2011

Bonds. Any balance remaining after the payment of the Series 2011 Bonds and interest, if

any, thereon shall be remitted to the Issuer unless necessary for the payment of other

obligations of the Issuer payable out of the revenues of the System.

The foregoing provision notwithstanding, the Issuer shall have and hereby
reserves the right to sell, lease or otherwise dispose of any of the property comprising a part
of the System hereinafter determined in the manner provided herein to be no longer

necessary, useful or profitable in the operation thereof. Prior to any such sale,lease or other

disposition of such property, if the amount to be received therefor, together with all other

amounts received during the same Fiscal Year for such sales, leases or other dispositions of
such properties, is not in excess of $10,000, the Issuer shall, by resolution duly adopted,
determine that such property comprising a part of the System is no longer necessary, useful

or profitable in the operation thereof and may then provide for the sale of such property. The

proceeds of any such sale shall be deposited in the Renewal and Replacement Fund. If the

amount to be received from such sale, lease or other disposition of said property, together
with all other amounts received during the same Fiscal Year for such sales, leases or other

dispositions of such properties, shall be in excess of $10000 but not in excess of $50,000,
the Issuer shall first, determine upon consultation with the Consulting Engineers that such

property comprising a part of the System is no longer necessary, useful or profitable in the

operation thereof and may then, if it be so advised, by resolution duly adopted, authorize such

sale, lease or other disposition of such property in accordance with the laws of the State. The

proceeds of any such sale shall be deposited in the Renewal and Replacement Fund. The

(C1808102.1)

35



payme t of such proceeds into the Renewal and Replacement Fund shall not reduce the

amoun required to be paid into said fund by other provisions of this Bond Legislation. No

sale, le se or other disposition of the properties of the System shall be made by the Issuer if

the prc ~eeds to be derived therefrom, together with all other amounts received during the

same F scal Year for such sales, leases, or other dispositions of such properties, shall be in

excess of $50,000 and insufficient to pay all Bonds then Outstanding without the prior

approv ii and consent in writing of the Registered Owners of the Bonds then Outstanding.
The Is uer shall prepare the form of such approval and consent for execution by the then

Regist ed Owners of the Bonds for the disposition of the proceeds of the sale, lease or other

disposi ion of such properties of the System.

Section 7.06. Issuance of Other Obligations Payable Out of Revenues and

Genera Covenant Against Encumbrances Except as provided in this Section 7.06 and

Sectioz 7.07 hereof, the Issuer shall not issue any obligations whatsoever payable from the

revenu s of the System which rank prior to, or equally, as to lien on and source of and

securit for payment from such revenues with the Series 2011 Bonds. All obligations issued

by the: ssuer after the issuance of the Series 2011 Bonds and payable from the revenues of

the Sys em, except such additional parity Bonds, shall contain an express statement that such

obligat ons are junior and subordinate, as to lien on, pledge and source of and secirity for

paymei t from such revenues and in all other respects, to the Series 2011 Bonds; provided,
that no uch subordinate obligations shall be issued unless all payments required to be made

into all unds and accounts set forth herein have been made and are current at the time of the

issuanc of such subordinate obligations.

£xcept as provided above, the Issuer shall not create, or cause or permit to be

created any debt, lien, pledge, assignment, encumbrance or any other charge having priority
over or being on a parity with the lien of the Series 2011 Bonds, and the interest thereon, if

any, up ~n any or all of the income and revenues of the System pledged for payment of the

Series: 011 Bonds and the interest thereon, if any, in this Bond Legislation, or upon the

System or any part thereof.

The Issuer shall give the Government prior written notice of its issuance of any

other o ligations to be used for the System, payable from the revenues of the System or from

any gr~ its, or any other obligations related to the Project or the System.

Section 7.07. Parity Bonds So long as the Prior Bonds are Outstanding, the

limitati ns on the issuance of panty obligations set fort1~ in the Prior Resolutions shall be

applica le. In addition, no Parity Bonds, payable out of the revenues of the System, shall be

issued ~ter the issuance of the Series 2011 Bonds pursuant to this Bond Legislation, except
with th prior written consent of the Government under the conditions and in the manner

herein irovided.
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All Parity Bonds issuedhe ershalibe onaparity mall respectswith the

Series 2011 Bonds.

No such Parity Bonds shall be issued except for the purposes of financing the

costs of the design, acquisition or construction of extensions and improvements to the System
or refunding any Outstanding Bonds, or both such purposes.

No Parity Bonds shall be issued at any time, unless there has been procured and
filed with the Secretary a written statement by the Independent Certified Public Accountants,

reciting the conclusion that the Net Revenues for the Fiscal Year following the year in which

such Parity Bonds are to be issued shall be at least 120% of the average annual debt service

requirements on the following:

(1) The Bonds then Outstanding;

(2) Any Parity Bonds theretofore issued pursuant to the provisions
contained in this Resolution then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The foregoing limitation may be waived orinodifled by the written consent of

the Registered Owners of the Series 2011 A Bonds, representing 75% of the then-outstanding
principal indebtedness. In the event the foregoing limitation is waived or when such Bonds

are no longer Outstanding, the following parity requirement shall be met:

No Parity Bonds shall be issued at any time~wiless there has been procured and
filed with the Secretary a written statement by the Independent Certified Public Accountants,

reciting the conclusion that the Net Revenues actually derived, subject to the adjustments
hereinafter provided for, from the System during any 12 consecutive months, within the

18 months immediately preceding the date of the actual issuance of such Parity Bonds, plus
the estimated average increased annual Net Revenues~ to be received in each of the 3

succeeding years after the completion of the improvements to be financed by such Parity
Bonds, if any, shall not be less than 115% of the largest aggregate amount that will mature

and become due in any succeeding Fiscal Yearforprincipal of and interest~ if any, onthe

following:

(1) The Bonds then Outstanding,
(2) Any Parity Bonds theretofore issued pursuant to the provisions

contained in this Resolution then Outstanding; and
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(3) The Parity Bonds then proposed to be issued.

The “estimated average increased annual Net Revenues to be received in each

of the succeeding years,” as that term is used in the computation provided in the above

para h, shall refer only to the increased Net Revenues estimated to be derived from (a) the

improv ents to be fmanced by such Parity Bonds and (b) any increase in rates adopted by
the Iss and approved by the PSC, the period for appeal of which has expired prior to the

date of issuance of such Parity Bonds, and shall not exceed the amount to be stated in a

certific te of the Independent Certified Public Accountants, which shall be filed in the office

of the ecretary prior to the issuance of such Parity Bonds.

The Net Revenues actually derived from the System during the 12-consecutive-

month od hereinabove referred to may be adjusted b~ adding to such Net Revenues such

additio Net Revenues which would have been received, in the opinion of the Independent
Certifi Public Accountants, on account of increased rates, rentals, fees and charges for the’

System adopted by the Issuer, the period for appeal of which has expired prior to issuance of

such P ty Bonds.

All covenants and other provisions of this Bond Legislation (except as to

details f such Parity Bonds inconsistent herewith) shall be for the equal benefit, protection
and sec ty of the Registered Owners of the Bonds and the Registered Owners of any Parity
Bonds bsequently issued from time to time within the limitations of and in compliance with

this sec on. Bonds issued on a parity, regardless of the time or times of their issuance, shall

rank eq y with respect to their lien on the revenues of the System and their source of and

securi for payment from said revenues, without preference of any Bond of one series over

any o Bond of the same series. The Issuer shall comply fully with all the increased

paym ts into the various funds and accounts created in this Bond Legislation required for

and on account of such Parity Bonds, in addition to the payments required for Bonds

thereto re issued pursuant to this Bond Legislation.

Parity Bonds shall not be deemed to include bonds, notes, certificates or other

obligati ns subsequently issued, the lien of which on revenues of the System is subject to the

prior d superior liens of the outstanding Bonds on such revenues. The Issuer shall not

issue y obligations whatsoever payable from revenues of the System, or any part thereof,
which prior to or, except in the manner and under the conditions provided in this

section, equally, as to lien on and source of and security for payment from such revenues,

withth Senes2Oll Bonds.

No Parity Bonds shall be issued any time, however, unless all the payments into

the res tive funds and accounts provided for in this Bond Legislation with respect to the

Bonds en Outstanding, and any other payments providqd for in this Bond Legislation, shall
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havebeenmadelasdtothedateofddiveryofsuchParityBonds,andthelssuer
shall then be in full compliance with all the covenants, agreements and terms of this Bond

Legislation.

Section 7.08. Books: Records~Audit The Issuer shall keep complete and

accurate records of the cost of acquiring the Project site and the costs of acquiring,
constructing and installing the Project. The Issuer shall permit the Govemment, or its agents
and representatives, to inspect all books, documents, papers and records relating to the

Project and the System at all reasonable times for the purpose of audit and examination. The

Issuer shall submit to the Government such documents and.information as it mayreasonably
require in connection with the acquisition, construction and installation of the Project, the

operation and maintenance of the System and the administration of the loan or any State and

federal grants or other sources of financing for the Project.

The Issuer shall permit the Government, or its agents and representatives, to

inspect all records pertaining to the operation and maintenance of the System at all

reasonable times following completion of construction of the Project and commencementof

operation thereof, or, if the Project is an improvement to an existing system, at any

reasonable time following commencement of construction.

The Issuer will keep books and records of the System, which shall be separate
and apart from all other books, records and accounts of the Issuer, in which complete and

correct entries shall be made of all transactions relating to the System, and any Registered
Owner of the Bonds issued pursuant to this Bond Legislation shall have the right at all

reasonable times to inspect the System and all parts thereo( and all records, accounts and data

of the Issuer relating thereto.

The accounting system for the System shall ~‘ollow cunent generally accepted
accounting principles and safeguards to the extent allowed and as prescribed by the PSC.

Separate control accounting records shall be maintained by the Issuer. Subsidiaiy records as

may be required shall be kept in the manner and on the forms, books and other bookkeeping
records as prescribed by the Governing Body. The Governing Body shall prescribe and

institute the manner by which subsidiary records of the accounting system which may be

installed remote from the direct supervision of the Governing Body shall be reported to such

agent of the Issuer as the Governing Body shall direct.

The Issuer shall ifie with the Government, or any other original purchaser of
the Series 2011 Bonds, and shall mail in each year to any Registered Owner of the Series

2011 Bonds, requesting the same, an annual report containing the following:
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(A) A statement of Gross Revenues, Op~rating Expenses, Net Revenues and

Surpi Revenues derived from and relating to the System.

(B) A balance sheet statement showing all deposits in all the funds and

accoun provided for in this Bond Legislation, and the status of all said funds and accounts.

(C) The amount of any Bonds, notes orother obligations outstanding.

The Issuer shall also, at least once a year, cause the books, records and

accoun of the System to be audited by Independent Cert~fled Public Accountants (and to the

extent 1 gaily required in compliance with the applicable 0MB Circular, or any successor

thereto and the Single Audit Act, or any successor thereto) and shall mail upon request, and

make a ailable generally, the report of the Independent Certified Public Accountants, or a

s thereof, to any Registered Owner of the Series 2011 Bonds, and shall submit said

report t Government, or any other original purchaser of the Series 2011 Bonds. Such audit

report s bmitted to the Government shall include a statement that notes whether the r~sults of

tests closed instances of noncompliance that are required to be reported under government
auditin standards and, if they are, describes the instances of noncompliance and the audited

financi statements shall include a statement that notes whether the revenues of the System
are to meet the Operating Expenses and debt service and reserve requirements.

Subject to the terms, conditions and prov ions of the Letter ofConditions and

the Ac the Issuer has acquired, or shall do all things necessaiy to acquire, the proposed site

of the ject and shall do, is doing or has done all things necessary to construct the Project
in acc rdance with the plans, specifications and designs prepared by the Consulting
Engin .

All real estate and interests in real estate and all personal property constituting
the Pro ect and the Project site heretofore or hereafter acquired shall at all times be and

remain e property of the Issuer.

The Issuer shall permit the Government, or their agents and representatives, to

enter d inspect the Project site and Project facilities at all reasonable times. Prior to, during
and completion of construction and commencement of operation of the Project, the

Issuer s also provide the Government, or their agents and representatives, with access to

the Sys site and System facilities as may be reasonably necessary to accomplish all of the

powers and rights of the Government with respect to the System pursuant to the Act.

Section 7.09. Rates Prior to the issuance of the Series 2011 Bonds, equitable
rates or charges for the use of and service rendered by the System shall be established all in

the er and form required by law, and copies of such rates and charges so established

will be tinuously on file with the Secretary, which copies will be open to inspection by all

interes parties. The schedule of rates and charges shall at all times be adequate to produce
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Gross Revenues from the System sufficient to pay Op~rating Expenses and to make the

prescribed payments into the funds created hereunder. Such schedule of rates and charges
shall be changed and readjusted whenever necessary so that the aggregate of the rates and

charges will be sufficient for such purposes. In order to assure full and continuous

perfonnance of this covena* with a margin for contingencies and temporary imanticipated
reduction in income and revenues, the Issuer hereby covenants and agrees that the schedule

of rates or charges from time to time in effect shall be sufficient, together with other revenues
of the System (i) to provide for all Operating Expenses of the System and (ii) to leave a

balance each year equal to at least 115% of the max mum amount required in any year for

payment of principal of and interest, if any, on the Series 2011 Bonds and all other

obligations secured by a lien on or payable from such revenues on a parity with the Series

2011 Bonds, including the Prior Bonds; provided that, in the event that amounts equal to or

in excess of the reserve requirements are on deposit respectively in the Reserve Accounts for

the Series 2011 Bonds and the reserve accounts for obligations on a parity with the Series

2011 Bonds, including the Prior Bonds, are funded at least at the requirement therefor, such

balance each year need only equal at least 110% of the maximum amount required in any

year for payment of principal of and interest, if any, on the Series 2011 Bonds and all other

obligations secured by a lien on or payable from such revenues on a parity with the Series

2011 Bonds, including the Prior Bonds. In any event, the Issuer shall not reduce the rates or

charges for services described in Section 7.04.

Section 7.10. Operatina Budgç~ The IssUer shall annually, at least 30 days
preceding the beginning of each Fiscal Year, prepare and adopt by resolution a detailed,

balanced budget of the estimated revenues and expenditures for operation and maintenance
of the System during the succeeding Fiscal Year and shall submit a copy of such budget to

the Government within 30 days of adoption thereof. No bxpenditures for the operation and
maintenance of the System shall be made in any Fiscal Year in excess of the amounts

provided therefor in such budget without a written flhding and recommendation by a

professional engineer, which finding and recommendation shall state in detail the purpose of

and necessity for such increased expenditures for the operation and maintenance of the

System, and no such increased expenditures shall be made until the Issuer shall have

approved such finding and recommendation by a resolution duly adopted. No increased

expenditures in excess of 10% of the amount of such budget shall be made except upon the

further certificate of a professional engineer that such indreased expenditures are necessary

for the continued operation of the System. The Issuer shall mail copies of such annual

budget and all resolutions authorizing increased expenditures for operation and maintenance
to the Government and to any Registered Owner of the Series 2011 Bonds, within 30 days of

adoption thereof, and shall make available such budgets and all resolutions authorizing
increased expenditures for operation and maintenance of the System at all reasonable times to

the Government and to any Registered Owner of the Series 2011 Bonds, or anyone acting for
and on behalf of such Registered Owner.
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Section 7.11. Engineering Services and Operating Personnel The Issuer will

obtain a certificate of the Consulting Engineers that: the Project has been or will be

cons ted in accordance with the approved plans, specifications and designs as submitted to

the Go eminent, the Project is adequate for the purpo es for which it was designed, the

fu~din plan as submitted to the Government is sufficient to pay the costs of acquisition and

cons on of the Project, and all permits required by federal and state laws for construction

of the ject have been obtained.

The Issuer shall provide and maintain competent and adequate engineering
service satisfactory to the Government covering the supervision and inspection of the

develo ent and construction of the Project, and bearing the responsibility of assuring that

constru tion conforms to the plans, specifications and designs prepared by the Consulting

Engin ,
which have been approved by all necessary governmental bodies. Such engineer

shall c to the Government and the Issuer at the completion of construction that

constru tion of the Project is in accordance with the approved plans, specifications and

desi or amendments thereto, approved by all necessary governmental bodies.

The Issuer shall employ qualified operating personnel properly certified by the

State to operate the System so long as the Series 2011 Bonds are outstanding.

Section 7.12. No Competing Franchise 1~o the extent legally allowable, the

Issuer 11 not grant or cause, consent to or allow the granting of, any franchise or permit to

any on, firm, corporation, body, agency or instrumentality whatsoever for the providing
of any ices which would compete with services provided by the System.

Section 7.13. Enforcement of Collections The Issuer will diligently enforce
and co ect all fees, rentals or other charges for the services and facilities of the System, and
take all steps, actions and proceedings for the enforcement and collection of such fees,

rentals r other charges which shall become delinquent to the full extent permitted or

audio ed by the Act, the rules and regulations of the PSC and other laws of the State of

West V ginia.

Whenever any fees, rates, rentals or othercharges for the services and facilities

of the S stem shall remain unpaid for a period of 20 days after the same shall become due

and pay le, the user of the services and facilities shall be delinquent until such time as all

such ra and charges are fully paid. To the extent authorized by the laws of the State and

the rule and regulations of the PSC, rates, rentals and other charges, if not paid, when due,
shall ome a lien on the premises served by the System. The Issuer further covenants and

agrees t, it will, to the full extent permitted by law and the rules and regulations
promul ated by the PSC, discontinue and shut off the services of the System to all users of
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the services of the System delinquent in payment of chajges for the services of the System
and will not restore such services until all delinquent charges for the services of the System,
plus reasonable interest and penalty charges for the restoration of service, have been fully

paid and shall take all further actions to enforce collections to the maximum extent permitted
by law.

Section 7.14. No Free Services The Issuer will not render or cause to be

rendered any free services of any nature by the System, nor will any preferential rates be

established for users of the same class; and in the event the Issuer, or any department,
agency, instrumentality, officer or empioyee of the Issuer shall avail itself or themselves of

the facilities or services provided by the System, or any part thereof, the same rates, fees or

charges applicable to other customers receiving like services under similar circwnstances

shall be charged the Issuer and any such department, agency, instrumentality, officer or

employee. The revenues so received shall be deemed to be revenues derived from the

operation of the System, and shall be deposited and accounted for in the same manner as

other revenues derived from such operation of the System.

Section 7.15. Insurance and Construction Bonds A. The Issuer hereby
covenants and agrees that so long as the Series 2011 Bonds remain Outstanding, the Issuer

will, as an Operating Expense, procure, carry and maintain insurance with a reputable
insurance carrier or carriers as is customarily covered with respect to works and properties
similar to the System. Such insurance shall initially cover the following risks and be in the

following amounts:

(1) FIRE, LIGHTNING, VANDAUSM~ MALICIOUS MISCHIEFAND

EXTENDED COVERAGE INSURANCE, on all above-ground insurable portions of the

System in an amount equal to the actual cost thereof. In time of war the Issuer will also carry

and maintain insurance to the extent available against the risks and hazards of war. The

proceeds of all such insurance policies shall be placed in the Renewal and Replacement Fund
and used only for the repairs and restoration of the damaged or destroyed properties or for the
other purposes provided herein for the Renewal and Replacement Fund. The Issuer will

itself, or will require each contractor and subcontractor to, obtain and maintain builder’s risk

insurance (fire and extended coverage) to protect the interests of the Issuer, the prime
contractor and all subcontractors as their respective intei~ests may appear, on all structures

and mechanical and electrical equipment in place or stored on the site, during construction of
the Project on a 100% basis (completed value form) on the insurable portion of the Project,
such insurance to be made payable to the order of the Issuer, the contractors and

subcontractors, as their interests may appear.

(2) PUBLIC LIABILITY INSURANCE, with limits of not less than

$500,000 per occurrence to protect the Issuer from claims.for bodily injury and/or death and
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not les than $200,000 per occurrence from claims for damage to property of others which

may an from the operation of the System, and insurance with the same limits to protect the

Issuer m claims arising out of operation or ownership of motor vehicles of or for the

Sys

(3) VEHICULAR PUBLIC LIABILITY INSURANCE, in the event the

Issuer wns or operates any vehicle in the operation of the System, or in the event that any
vehicle not owned by the Issuer is operated for the benefit of the Issuer, with limits of not

less $500,000 for personal liability to protect the Issuer from claims for bodily injury
and/or eath and not less than $200,000 from claims for damage to property of others which

may from such operation of vehicles.

(4) WORKER’S COMPENSATION COVERAGE. FOR ALL

EMPL YEES OF OR FOR THE SYSTEM ELIGIBLE THEREFOR; AND

PERF RMANCEAND PAYMENT BONDS, such bonds to be in the amounts of 100% of

the co truction contract and to be required of each contractor contracting directly with the

Issuer, d such payment bonds will be filed with the Clerk of The County Commission of

the Co ty in which such work is to be performed prior to commencement of construction of

the Pro ect in compliance with Chapter 38, Article 2, Section 39 of the Code of West

Virgini 1931, as amended.

(5) FLOOD INSURANCE, if the facilities of the System are or will be

located in designated special flood or mudslide-prone areas and to the extent avaiiiable at

reaso le cost to the Issuer.

(6) BUSINESS INTERRUFFION INSURANCE, to the extent available at

reasona le cost to the Issuer.

(7) FIDELITY BONDS will be provided as to every officer, member and

employ of the Issuer or the Governing Body having custody of the revenues or of any other

funds o the System, in an amount at least equal to the tot$ funds in the custody of any such

person t any one time.

B. The issuer shall require all contract rs engaged in the construction of

the Proj t to furnish a perfonnance bond and a payment bond, each in an amount equal to

100% o the contract price of the portion of the Project covered by the particular contract as
securi for the faithful performance of such contract The Issuer shall verify such bonds

prior to ommencement of construction.

The Issuer shall also require all contractors engaged in the construction of the

Project o carry such worker’s compensation coverage for all employees working on the
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Project and public liability insurance, vehicular liability insurance and property damage
insurance in amounts adequate for such purposes and as is customarily carried with respect to

works and properties similar to the Project; provided that the amounts and terms of such

coverage are satisfactory to the Government. The Issuershali verify such insurance prior to
commencement of construction.

Section 7.16. Connections To the extent permitted by the laws of the State

and rules and regulations of the PSC, the Issuer shall require every owner, tenant or occupant
of any house~ dwelling or building intended to be served by the System to connect thereto.

Section 7.17. Completion and Operation Of Project: Permits and Orders The

Issuer shall complete the Project as promptly as possible and operate and maintain the

System as a revenue-producing utility in good condition.and in compliance with all federal

and State requirements and standards.

The Issuer has obtained all permits required by State and federal laws for the

acquisition and construction of the Project, all orders and approvals from the PSC and the

Council necessary for the acquisition and construction ofthe Project and the operation of the

System and all approvals for issuance of the Series 2011 Bonds required by State law, with

all requisite appeal periods having expired without successful appeal.

Section 7.18. IRESERVED1.

Section 7.19. Statutory Mortgage Lien For the further protection of the

Registered Owner of the Series 2011 Bonds, a statutory mortgage lien upon the System is

granted and created by the Act, which statutory mortgage lien is hereby recognized and

declared to be valid and binding, shall take effect immediately upon delivery of the Series

2011 Bonds; provided however, that the statutory mortgage lien of the Series 2011 Bonds

shall be on a parity with the statutory mortgage lien of the First Lien Bonds and senior and

prior to the statutory mortgage lien of the Series 1990 B Bonds.

Section 7.20. Compliance with Letter of Conditions andLaw The Issuer shall

perform, satisfy and comply with all the terms and conditions of the Letter of Conditions, this

Resolution and the Act.
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The Issuer shall also comply with all applicable laws, rules and regulations
issued y the Government or other State, federal or local bodies in regard to the acquisition
and Co truction of the Project and the operation, maintenance and use of the System.

Section 7.21. Contracts: Public Releases The Issuer shall, simultaneously
with th delivery of the Series 2011 Bonds or immediately thereafter, enter into written.

contrac for the immediate acquisition or construction of the Project.
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ARTICLE VIII

INVESTMENT OF FUNDS

Section 8.01. Investment of Funds Any moneys held as a part of the funds

and accounts created by this Bond Legislation other than the Revenue Fund, shall be invested

and reinvested by the Commission, the Depository Bank, or such other bank or national

banking association holding such fund or account, as the case may be, at the written direction

of the Issuer in any Qualified Investments to the fullest extent possible under applicable laws,
this Bond Legislation, the need for such moneys for the purposes set forth herein and the

specific restrictions and provisions set forth in this Section 8.01.

Any investment shall be held in and at all times deemed a part of the fund or

account in which such moneys were originally held, and the interest accruing thereon and any
profit or loss realized from such investment shall be credited or charged to the appropriate
fund or account The investments held for any fund or account shall be valued at the lower

of cost or then current market value, or at the redemption.price thereof if then redeemable at

the option of the holder, including the value of accrued interest and giving effect to the

amortization of discount, or at par if such investment is held in the “Consolidated Fund.”

The Commission shall sell and reduce to cash a suffk~ient amount of such investments

whenever the cash balance in any fund or account is insufficient to make the payments

required from such fund or account, regardless of the loss on such liquidation. The

Depository Bank, or such other bank or national banking association, as the case may be,

may make any and all investments permitted by this section through its own bond department
and shall not be responsible for any losses from such investments, other than for its own

negligence or willful misconduct.

The Depository Bank shall keep complete and accurate records of all funds,

accounts and investments, and shnll distribute to the Issuer, at least once each year, or more

often as reasonably requested by the Issuer, a summery of such funds, accounts and

investment earnings. The Issuer shall retain all such records and any additional records with

respect to such funds, accounts and investment eamings.so long as any of the Series 2011

Bonds are Outstanding. Notwithstanding the foregoing, any investments made pursuant to

this Resolution shall comply with the Guidelines of the (~ovemmenL
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ARTICLE IX

DEFAULT AND REMEI)IES

Section 9.01. Events of Defauk Each of the following events shall constitute

an “Ev nt of Defaule’ with respect to the Series 2011 Bonds:

(1) If default occurs in the due and punctual payment of the principal of or
interes if any, on any series of the Series 2011 Bonds; or

(2) If default occurs in the Issuer’s observance of any of the covenants,

agreem ts or conditions on its pait relating to the SerieS 2011 Bonds set forth in this Bond

Legisla on, any supplemental resolution or in the Series 2011 Bonds, and such default shall

haveco tinuedforaperiodof30 days afterthe Issuershill have beengiven writtenzntice of

such de ault by the Commission, the Depository Bank, the Registrar, the Paying Agent or a

Regis Owner of a Bond; or

(3) If the Issuer files a petition seeking reorganization or arrangement under
the f bankruptcy laws or any other applicable law of the United States of Anierica or

(4) If default occurs under the Prior Bonds or the Prior Resolutions.

Section 9.02. Remedies Upon the happening and continuance of any Event of

Default, any Registered Owner of the Series 2011 Bonds may exercise any available remedy
and g any appropriate action, suit or proceeding to enforce his or her rights and, in

particul , (1) bring suit for any unpaid principal or interest then due, (ii) by mandamus or

other a priate proceeding enforce all rights of such Registered Owners including the right
to req the Issuer to perform its duties under the Act and the Bond Legislation relating
thereto, cluding but not limited to the making and collection of sufficient rates or charges
for serv ces rendered by the System, (iii) bring suit upon the Bonds, (iv) by action at law or

bill in e ulty require the Issuer to account as if it were the trustee of an express trust for the

Registe Owners of the Bonds, and (v) by action or bill in equity enjoin any acts in

violatio of the Bond Legislation with respect to the Bonds, or the rights of such Reg~istered
Owners provided that, all rights and remedies of the Registered Owners of the Series 2011

Bonds be on a parity with those of the Registered Owners of the First Lien Bonds and

senior d prior to those of the Registered Owners of the Series 1990 B Bonds.

Section 9.03. Appointment of Receiver ft~ny Registered Owner of the Series

2011 B ds may, by proper legal action, compel the performance of the duties of the Issuer

under th Bond Legislation and the Act, including, the completion of the Project, the making
and co tion of sufficient rates and charges for services rendered by the System and
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segregation of the revenues therefrom and the application thereof. If there be any Event of

Default with respect to such Bonds, any Registered Owner of a Bond shall, in addition to all

other remedies or rights, have the right by appropriate legal proceedings to obtain the

appointment of a receiver to administer the System or to complete the acquisition and

construction of the Project on behalf of the Issuer, with power to charge rates, rentals, fees

and other charges sufficient to provide for the payment of Operating Expenses of the System,
the payment of the Bonds and interest and the deposits into the funds and accounts hereby
established, and to apply such rates, rentals, fees, charges or other revenues in conformity
with the provisions of this Bond Legislation and the Act.~

The receiver so appointed shall forthwith, directly or by his or her or its agents
and attorneys, enter into and upon and take possession of all facilities of the System and shall

hold, operate and maintain, manage and control the System, and each and every part thereof,
and in the name of the Issuer exercise all the rights and powers of the Issuer with respect to

the System as the Issuer itself might exercise.

Whenever all that is due upon the Bonds and interest thereon and under any

covenants of this Bond Legislation for reserve, sinking or other funds and upon any other

obligations and interest thereon having a charge, lien or encumbrance upon the revenues of

the System shall have been paid and made good, and all defaults under the provisions of this

Bond Legislation shall have been cured and made good, possession of the System shall be

surrendered to the Issuer upon the entry of an order of the court to that effect. Upon any

subsequent default, any Registered Owner of any Bonds shall have the same right to secure

the further appointment of a receiver upon any such subsequent default.

Such receiver, in the performance of the powers hereinabove conferred upon

him or her or it, shall be under the direction and supervision of the court making such

appointment, shall at all times be subject to the orders and decrees of such court and may be

removed thereby, and a successor receiver may be appou~ted in the discretion of such court.

Nothing herein contained shall limit or restrict the jurisdiction of such court to enter such

other and further orders and decrees as such court maydeem necessary or appropriate for the
exercise by the receiver of any function not specifically set forth herein.

Any receiver appointed as provided herein shall hold and operate the System in

the name of the Issuer and for the joint protection and benefit of the Issuer and Registered
Owners of the Bonds. Such receiver shall have no power to sell, assign, mortgage or

otherwise dispose of any assets of any kind or character belonging or pertaining to the

System, but the authority of such receiver shall be limited to the completion of the Project
and the possession, operation and maintenance of the System for the sole purpose of the

protection of both the Issuer and Registered Owners of such Bonds and the curing and

making good of any Event of Default with respect thereto under the provisions of this Bond
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Legisi ~n, and the title to and ownership of the System shall remain in the Issuer, and no

court s 1 have any jurisdiction to enter any order or decree permitting or requiring such

receiver to sell, assign, mortgage or otherwise dispose of any assets of the System.
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ARTICLE X

PAYMENT OF BONI)S

Section 10.01. Payment of Series 2011 A Bonds If the Issuer shall pay or

there shall otherwise be paid to the Registered OwnerS of the Series 2011 A Bonds, the

principal of and interest~ if any, due or to become due thereon, at the times and in the manner

stipulated therein and in this Bond Legislation, then the pledge of Net Revenues and other

moneys and securities pledged under this Bond Legislation and all covenants, agreements

andotherobligations of thelssuertotheRegisteredOwnèrsoftheSeries 2011 A Bonds shall

thereupon cease, terminate and become void and be discharged and satisfied.

Section 10.02. Defeasance Except through direct payment of the entire

outstanding principal of and all accrued interest on the Series 2011 Bonds to the Registered
Owners thereof, the Issuer may not defease the Series 2011 Bonds or provide for payment
thereof by escrow or other similar arrangements.
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ARTICLE XI

MISCELLANEOUS

Section 11.01. Amendment or Modification of Bond Legislation Prior to

issuanc of the Series 2011 Bonds, this Resolution may be amended or supplemented in any

way by the Supplemental Resolution. Following issuance of the Series 2011 Bonds, no

materi modification or amendment of this Resolution, r of any resolution amendatory or

supple ental hereto, that would materially and adversely affect the rights of Registered
Own of the Series 2011 Bonds shall be made without the consent in writing of the

Regis Owners of the Series 2011 Bonds so affected alid then Outstanding; provided, that

nochan eshallbemademthematurityofanyBondorBondsortherateofinteiestthereon,
or in di principal amount thereof, or affecting the unconditional promise of the Issuer to pay
such cipal and interest, if any, out of the funds herein pledged therefor without the

consent of the Registered Owner thereof. No amendment or modification shali be made that

would uce the percentage of the principal amount of Bonds, required for consent to the

above- ‘tted amendments or modifications.

Section 11.02. Bond Legislation Constitutes Contract The provisions of the

Bond gislation shall constitute a contract between the Issuer and the Registered Owners of

the Sen 2011 Bonds, and no change, variation or alteration of any kind of the provisions of

the Bo d Legislation shall be made in any manner, except as in this Bond Legislation
provi

Section 11.03. Severability of Invalid Provisions If any section, paragraph,
clause r provision of this Resolution should be held invalid by any court of competent

jurisdic ‘on, the invalidity of such section, paragraph, clause or provision shall not affect any

of the maining provisions of this Resolution, the Supplemental Resolution, or the Series

2011B nds.

Section 11.04. Headings. Etc The headings and catchlines of the articles,

sections and subsections hereof are for convenience of re~erence only, and shall not affect in

any wa the meaning or interpretation of any provision hereof.

Section 11.05. Conflicting Provisions Re~ealed~Prior Resolutions Except
for the •or Resolutions, all orders or resolutions, or parts thereof, in conflict w:ith the

provisi of this Resolution are, to the extent of such conflict, hereby repealed p~pvided
~, in e event of any conflict between this Resolution and the Prior Resolutions, the Prior

Resolu ons shall control (unless less restrictive), so long as the Prior Bonds are Outstanding.
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Section 11.06. Covenant of Due Procedure. Etc The Issuer covenants that all

acts, conditions, things and procedures required to exist, to happen, to be performed or to be

taken precedent to and in the adoption of this Resolution do exist, have happened, have been

performed and have been taken in regular and due time, form and manner as required by and
in full compliance with the laws and Constitution of the State of West Virginia applicable
thereto; and that the Chairperson, Secretary and member~ of the Governing Body were at all

times when any actions in connection with this Resolution occurred and are duly in office

and duly qualified for such office.
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upon a4option.

Section 11.07. Effective Date This Resolution shall take effect immediately

Adopted this 9th day of February, 2011.

mb~
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CERTIFICATION

Certified a true copy ofa Resolution duly adopted by the Public Service Board

ofLUBECK PUBLIC SERVICE DISTRICT on the 9th day of February, 2011.

Datedthis 11th dayofFebruary, 2011.

SEAL]

~-~“ Secretary
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4,.’

LUBECK PUBLIC SERVICE DISTRICT 2.4

WATER REVENUE BONDS, SERIES 2011 A

(UNITED STATES DEPARTMENT OF AGRICULTURE)

SUPPLEMENTAL RESOLUTION

UPPLEMENTAL RESOLUTION PROVIDING AS TO THE PRINCIPAL

MOUNT, DATE, MATURiTY DATE, INTEREST RATE, PAYMENT

CHEDULE, SALE PRICE AND OTHER TERMS OF THE LUBECK

UBLIC SERVICE DISTRICT WATERREVENUE BONDS, SERIES 2011

(UNITED STATES DEPARTMENT OF AGRICULTURE);
UTHORIZINGANDAPPROVINGTHE SALEANDDELIVERYOFTHE

ERIES 2011 A BONDS TO THE UNITED STATES DEPARTMENT OF

GRICULTURE; DESIGNATING A DEPOSITORY BANK; AND

KING OTHER PROVISIONS AS TO THE BONDS.

WHEREAS, the Public Service Board (tile “Governing Body”) of Lubeck

Public ervice District (the “Issuer”) has duly and offiqally adopted a Bond Resolution on

Fe 9,2011 (the “Resolution”), entitled:

OLUTION AUTHORIZING THE : ACQUISITION AND

ONSTRUCTION OFCERTAIN IMPROVEMENTS AND EXTENSIONS

OTHE EXISTING PUBLIC WATER FACILiTIES OFLUBECKPUBLIC

ERVICE DISTRICT AND THE FINANCING OF THE COST THEREOF,
OT OTHERWISE PROVIDED, THROUGH THE ISSUANCE BY THE

ISTRICT OF NOT MORE THAN $1,653,000 IN AGGREGATE

RINCIPAL AMOUNT OFWATER REVENUE BONDS, SERIES 2011 A

STATES DEPARTMENT OF AGRICULTURE); PROVIDING

OR THE RIGHTS AND REMEDIES OF AND SECURITY FOR THE

GISTERED OWNERS OF SUCH BONDS; AUTHORIZING

ON AND DELWERY OF ALL DOCUMENTS RELATING TO

ISSUANCE OF SUCH BONDS; AUTHORIZING THE SALE AND

ROVIDING FOR THE TERMS AND PROVISIONS OF SUCH BONDS

ADOFFING OTHER PROVISIONS RELATING THERETO.

WHEREAS, the capitalized terms used herein and not otherwise defined herein

shall ha e the same meaning set forth in the Resolution~when used herein;
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WHEREAS, the Resolütioñ provules for the issuance of the Water Revenue

Bonds, Series 2011 A (United States Department of Agriculture), of the Issuer, in the

aggregate principal amount not to exceed $1,653,000 (the “Bonds” or the “Series 2011 A

Bonds”), all in accordance with Chapter 16, Article 13A of the Code ofWest Virginia, 1931,

as amended (collectively, the “Ace’); and in the Resolution it is provided that the exact

principal amount, date, maturity date, interest rate, payi~ient schedule, sale price and other

terms of the Bonds should be established by a supplemental resolution, and that other matters

relating to the Bonds be therein provided for;

WHEREAS, the Series 2011 A Bonds are proposed to be purchased by the

United States of America, United States Department of Agriculture, Rural Utilities Service

(the “Governmenf’) pursuant to the Letter of Conditions; and

WHEREAS, the Governing Body deems it essential and desirable that this

supplemental resolution (the “Supplemental Resolution”) be adopted, that the exact principal
amount, date, maturity date, interest rate, payment schedule, sale price and other terms of the
Bonds be fixed hereby in the manner stated herein, an~l that other matters relating to the

Bonds be herein provided for.

NOW, THEREFORE, BE iT RESOLVEDBYTHEGOVERNINGBODY OF

LUBECK PUBUC SERVICE DISTRICT:

Section 1 Pursuant to the Resolution and the Act, this Supplemental
Resolution is adopted and there are hereby authorized and ordered to be issued the following
bonds of the Issuer

Water Revenue Bonds, Series 2011 4 (United States Department of

Agriculture), of the Issuer, originally represented by a smgle bond, numbered AR- 1, in the

original principal amount of $1,653,000. The Series 201:1 A Bonds shall be dated the date of

delivery, shall mature forty years from the date thereof, and the principal amount advanced

under the Series 2011 A Bonds shall bear interest at the rate of 2.5% per annum. Monthly
installments of interest only on the amounts advanced under the Series 2011 A Bonds are

payable 30 days following the date of delivery of the Series 2011 A Bonds and on the

corresponding day of each month thereafter for the first 24 months after the date of delivery
of the Series 2011 A Bonds, and thereafter, monthly installments of principal of and interest

on the Series 2011 A Bonds, in the aggregate amount of $5,621, are payable on the

corresponding day of each month, except that the flna~ installment on the Series 2011 A

Bonds shall be paidattheendof4Oyears from thedateof the Series 2011 A Bonds inthe

sum of the unpaid principal and interest due on the date thereof. The Series 2011 A Bonds

are subject to prepayment as set forth in the Resolution and the Series 2011 A Bonds. All

(C181069&II
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princip and interest payments on the Series 2011 A Bonds will be paid by the Issuer

directly to the order of the United States of Anieiica at~ its National Finance Office, 1520

Market ~eet, St. Louis, Missouri 63103.

Section 2 All other provisions relating to the Bonds and the text of the Bonds

shall be in substantially the form provided in the Resolution.

Section 3 The Issuer hereby ratifies, approves and accepts the Letter of

Conditi ns and all amendments thereto, and the performance of the obligations contained

therein, on behalf of the Issuer, are hereby authorized, approved and directed. The prce of

the Bo shall be 100% of par value, there being no interest accrued thereon, provided that

the proc of the Bonds shall be advanced from time to time as requisitionedby the Issuer.

Section 4 The Issuer hereby appoints and designates West Virginia Cenu~al
Credit mon, Parkersburg, West Virginia, to serve as the Depositoiy Bank under the

Resolu on.

Section 5 Series 2011 A Bonds proceeds in the amount of $-0- shall be

deposi in the Series 2011 A Bonds Sinking Fund as capitalized interest.

Section 6 Series 2011 A Bonds proceeds in the amount of $-0- shall be

deposi in the Series 2011 A Bonds Reserve Account.

Section 7 The remaining proceeds of the Series 2011 A Bonds, as advanced

frorn e to time, shall be deposited in the Series 2011 A Bonds Consiniction Trust Fund for

paymen of costs of the Project, including costs of issuance of the Series 2011 A Bonds.

Section 8 The Chairperson and Secretary are hereby authorized and thrected

to ex te and deliver such other documents and certificates required or desirable in

connec on with the Bonds hereby and by the Resolution approved and provided for,, to the

end that e Series 2011 A Bonds may be delivered to the Government pursuant to the Letter

of Con dons on or about February 11,2011.

Section 9 The acquisition and constructiOn of the Project and the financing
thereof part with proceeds of the Bonds are in the public interest, serve a public purpose of
the Iss and will promote the health, welfare and safety of the residents of the Issuer.

Section 10 The Issuer hereby determines to invest all moneys in the funds and

accoun established by the Resolution held by the Depository Bank until expended, in

money et accounts secured by a pledge of Government Obligations, and therefore, the

Issuer h y directs the Depository Bank to invest all moneys in such money market
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accounts until further directed in writing by the Issuer. Moneys in the Series 2011 A Bonds

Reserve Account shall be invested by the Commission in the West Virginia Consolidated

Fund.

Section 11 The Issuer hereby approves and accepts all contracts relating to the

financing, acquisition and construction of the Proje~t and the Chairperson is hereby
authorized and directed to execute and deliver all such contracts.

Section 12 The Issuer hereby approves the costs of issuance and authorizes

the payment of the same.

Section 13 This Supplemental Resolution shall be effective immediately
following adoption hereof.

1C181069&I}
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Adopted this 9th day of Febmary, 2011.

Member

Member

{C18IO69&~)
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CERTIFICATION

Certified as a true copy of a Supplemental Resolution duly adopted by the

Public Service Board of Lubeck Public Service District on the 9th day of February, 2011.

Dated this 11th dayof February, 2011.

SEAL]
______________________

(C1$1069&I)
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WEST VIR’ INIA

W.~ D~ i~p~t*~*
~eIebrafing 36 V ars of Sen’ice 1974 - 2010

2.11

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

CONSENT TO ISSUANCE OF BONDS

In reliance upon a certificate of Philip R. Postlewait, Jr., CI~A, an

independe t certified public accountant and an opinion of Jackson Kelly, PLLC, bond

counsel, St ting that the coverage and parity requirements have been met, the undersigned
duly autho ized representative of the West Virginia Water Development Authority, the

registered wner of the Prior Bonds, hereinafter defined and described, hereby consents

to the issu nce of the Water Revenue Bonds, Series 2011 B (West Virginia Infrastructure

Fund), in the original aggregate principal amount of $352,565 (the “Series 2011 B

Bonds”), 1 y Lubeck Public Service District (the “Issuer”), under the terms of the

resolutions authorizing the Series 2011 B Bonds, with the Series 2011 B Bonds on a

parity wit! respect to liens, pledge and source of and security for payment with the

Issuer’s Se ies 1990 A Bonds and the Series 2005 A Bonds (collectively the “First Lien

Bonds”) ai d senior and prior to the Issuer’s Series 1990 B Bonds. The First Lien Bonds

and the Se: ies 1990 B Bonds are sometimes referred to collectively as the “Prior Bonds.

WITNESS my signature on this 30111 day of November, 2011.

WEST VIRGINIA WATER DEVELOPMENT AUTHoRITY

c~5\~Q 3~\J~
Authorized Representative

180 Association Drive, Charleston, WV 25311-1217

Phone (304) 558-3612 I fax (304) 558-0299

www.wvwda.org



USDA ~
Development

United States Department of Agriculture
Rural Development
West Virginia State Office

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

CONSENT TO ISSUANCE OF PARITY BONDS

The undersigned duly authorized representative of the United States of

America, acting through the United States Department of Agriculture, Rural

Developm nt, the registered owner of the Prior Bonds, hereinafter defined and

described, hereby (i) consents to the issuance of the Water Revenue Bonds
,
Series 2011

B (West irginia Infrastructure Fund) (the “Series 2011 B Bonds” or the “Series 2011

Bonds”), n the original aggregate amount not to exceed $352,565 by Lubeck Public

Service D strict (the “Issuer”), under the terms of the resolutions authorizing the Series

2011 Bon s (collectively, the “Resolution”), on a parity with respect to liens, pledge and

source of nd security for payment with the Issuer’s Water Revenue Bonds, Series 1997,
Water Re enue Bonds, Series 2005 B (United States Department of Agriculture)., Water

Revenue onds, Series 2005 C (United States Department of Agriculture) and Water

Revenue onds, Series 2011 A (United States Department of Agriculture) (the “Prior

Bonds”); ii) waives any requirements imposed by the Prior Bonds or the resolutions

authorizin the Prior Bonds (the “Prior Resolutions”), regarding the issuance of parity
bonds whi h are not met by the Series 2011 Bonds or the Resolution; and (iii) consents to

any amen ments made to the Prior Resolutions by the Resolution.

WITNESS my signature on this 30th day of November, 2011.

UNITED STATES OF AMERICA,
UNITED STATES DEPARTMENT OF

AGRICULTURE, RURAL DEVELOPMENT

,Acting State Dire tor

1550 Earl Core Road • Suite 101 Morgantown, WV 26505

Phon : 304.284.4860 • 1.800.295.8228 • Fax: 304.284.4893 • TTY/TDD: 304.284.4836 • Web: http://www.rurdev.usda.gov/wv

Committed to the future of rural communities.

“USDA is an equal opportunity provider, employer and lender.”

To file complaint of discrimination write USDA, Director, Office of Civil Rights, 1400 independence Avenue, SW.,
Washington, DC 20250-9410 or call (800) 795-3272 (voice) or (202) 720-6382 (TDD).



LUBECK PUBLIC SERVICE DISTRICT 3.1

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

GENERAL CERTIFICATE ON

1. TERMS

2. NO LITIGATION

3. GOVERNMENTAL APPROVALS

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS

5. SIGNATURES AND DELIVERY

6. PUBLIC SERVICE COMMISSION ORDER

7. RATES

8. INCUMBENCY AND OFFICIAL NAME

9. LAND AND RIGHTS-OF-WAY

10. MEETINGS

11. INSURANCE

12. LOAN AGREEMENT

13. SPECIMEN BOND

14. EXCHANGE FOR PRIOR NOTES

15. CONFLICTS OF INTEREST

16. COUNTERPARTS

On this 30th day of November, 2011, we, the undersigned CHAIRPERSON
and the un ersigned SECRETARY of the Public Service Board of Lubeck Public Service

District (th “Issuer”) and the undersigned ATTORNEY for the Issuer, hereby certif~,’ in

connection with the Issuer’s Water Revenue Bonds, Series 2011 B (West Virginia
Infrastruct re Fund), dated the date hereof (the “Series 2011 B Bonds”), as follows:

1. TERMS: All capitalized words and terms used in this Genera!

Certificate nd not otherwise defined herein shall have the same meaning set forth in the

Resolution duly adopted by the Issuer on November 10, 2011, the Supplemental
Resolution duly adopted by the Issuer on November 10, 2011 (collectively, the

“Resolutio “), the loan agreement for the Bonds by and between the Issuer and the West

Virginia ater Development Authority (the “Authority”), on behalf of the West Virginia
Infrastruct re and Jobs Development Council (the “Council”), dated November 30, 2011

(the “Loan Agreement”).

2. NO LITIGATION: No controversy or litigation of any nature is

now pendi g or, to the knowledge of any of the undersigned, threatened, restraining,

enjoining r affecting in any manner the authorization, issuance, sale and delivery of the

{C2 17 1576. 1)
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Bonds, the cquisition and construction of the Project, the operation of the System, the

collection r use of the revenues of the System, or the pledge and security of the Net

Revenues f r the Bonds; nor affecting the validity of the Bonds or any provisions made

or authoriz d for the payment thereof; nor questioning the existence of the Issuer or the

title of the members or officers of the Issuer or the Board thereof to their respective
offices; no questioning any proceedings of the Issuer taken with respect 1:0 the

authorizati n, issuance, sale or delivery of the Bonds, the acquisition and construction of

the Project, the operation of the System, the collection or use of the revenues of the

System, or he pledge and security for the Bonds.

3. GOVERNMENTAL APPROVALS: All applicable approvals,
permits, e emptions, consents, authorizations, registrations, licenses, orders and

certificates required by law for the creation and existence of the Issuer, the acquisition
and constr tion of the Project, the operation of the System, the imposition of rates and

charges an the issuance of the Bonds have been duly and timely obtained and remain in

full force a d effect.

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS: There

has been n adverse change in the financial condition of the Issuer since the approval,
execution d delivery of the Loan Agreement. The Issuer has met all conditions set

forth in th Loan Agreement and will provide the financial, institutional, legal and

managerial apabilities necessary to complete and operate the Project.

Upon the refunding of the Prior Notes, there are outstanding obligations of

the Issuer hich will rank on a parity with the Series 2011 B Bonds as to liens, pledge
and source f and security for payment, being the Water Revenue Bonds, Series 1990 A,
dated April 2, 1990, issued in the original aggregate principal amount of $3,139,013 (the
“Series 19 0 A Bonds”), Water Revenue Bonds, Series 1997, dated March 27, 1997,
issued in th original aggregate principal amount of $535,000 (the “Series 1997 Bonds”),
Water Rev nue Bonds, Series 2005 A, dated June 17, 2005, issued in the original

aggregate rincipal amount of $1,573,000 (the “Series 2005 A Bonds”), Water Revenue

Bonds, Ser es 2005 B, dated June 17, 2005, issued in the original aggregate principal
amount of 2,068,300 (the “Series 2005 B Bonds”), Water Revenue Bonds, Series 2005

C, dated J ne 17, 2005, issued in the original aggregate principal amount of $472,000

(the “Serie 2005 C Bonds”), Water Revenue Bonds, Series 2010 A (BB and T), dated

May 14, 2010, issued in the original aggregate principal amount of $590,000 (the ‘Series

2010 A Bo ds”), Water Revenue Bonds, Series 2011 A, dated February 11, 2011, issued

in the origi al aggregate principal amount of $1,653,000 (the “Series 2011 A Bonds”),
Water Rev nue Bonds, Series 1990 B, dated April 2, 1990, issued in the original

aggregate rincipal amount of $146,487 (the “Series 1990 B Bonds”). The Series 1990 A

Bonds, the Series 1997 Bonds, the Series 2005 A Bonds, the Series 2005 B Bonds, the

{C2171576.1}
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C Bonds, the Series 2010 A Bonds and the Series 2011 A Bonds referred to

;t Lien Bonds.” The First Lien Bonds and the Series 1990 B Bonds are

.s the “Prior Bonds.”

The Issuer has obtained (1) the certificate of an Independent Certified Public

stating that the coverage and parity tests of the First Lien Bonds are met; (ii)
consent of the Registered Owners of the First Lien Bonds, other than the

~wners of the Series 2010 A Bonds, to the issuance of the Series 2011 B

t parity with the First Lien Bonds; and (iii) the written consent of the

Dwners of the Series 1990 B Bonds to the issuance of the Series 2011 B

)r and prior to the Series 1990 B Bonds. The consent of the Registered
he Series 2010 A Bonds is not required to issue Parity Bonds. Other than the

there are no other outstanding bonds or obligations of the Issuer which are

revenues or assets of the System. The Issuer is in compliance with all the

Ithe Prior Bonds and the Prior Resolution.

5. SIGNATURES AND DELIVERY: The undersigned Chairperson
y are the duly elected or appointed, qualified and acting officers of the Issuer

by the official titles opposite their signatures below, and are duly authorized

nd seal the Bonds for the Issuer. The seal impressed upon the Bonds arid this

s the duly authorized, proper and only seal of the Issuer. On the date hereof,

~ned Chairperson did officially sign all of the Bonds, consisting upon original
a single Bond for each series, dated the date hereof, by his or her manual

he undersigned Secretary did officially cause the seal of the Issuer to be

ii the Bonds and to be attested by his or her manual signature; the Registrar
ly authenticate, register and deliver the Bonds to a representative of the

the original purchaser of the Bonds under the Loan Agreement.

6. PUBLIC SERVICE COMMISSION ORDER: The Issuer has

~ Order of the Public Service Commission of West Virginia (the “PSC”)

;eptember 18, 2009, in Case No. 09-1493-PWD-PC, approving the refunding
Notes through the issuance of the Bonds. The time for appeal of such Order

prior to the date hereof Such Order remains in full force and effect.

7. RATES: The rates for the System, as approved by the PSC Order

September 7, 2011, in Case No. I 1-0350-PWD-42T, are currently in effect.

r appeal for such Order has expired prior to the date hereof and such Order

ull force and effect.

8. INCUMBENCY ANT) OFFICIAL NAME: The proper corporate
Issuer is “Lubeck Public Service District.” The Issuer is a public service

{C2 17 1576. 1)
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district and ublic corporation duly created by The County Commission of Wood County
and present y existing under the laws of, and a political subdivision of, the State of West

Virginia in ood County of said State. The governing body of the Issuer is its Public

Service Bo rd, consisting of three duly appointed, qualified and acting members, whose

names and ates of commencement and termination of their current terms are as follows:

Date of Date of

Commencement Termination

Name of Office of Office

Roger D. Martin March 18, 2004 December 31, 2013

John H. Sines January 1,2010 December31, 2016

Jerry R. Martin June 30, 2005 December 31, 2011

The duly elected or appointed officers of the Board for 2011 are as follows:

Jerry R. Martin - Chairperson
John H. Sines - Secretary
Roger D. Martin - Treasurer

The duly appointed and acting attorney for the Issuer is Richard Hayhurst,
Esquire, of arkersburg, West Virginia.

9. LAND AND RIGHTS-OF-WAY: All land, rights-of-way and

easements ecessary for the acquisition and construction of the Project and the operation
and maint nance of the System have been acquired or can and will be acquired by
purchase o

,
if necessary, by condemnation by the Issuer and are adequate for such

purposes a d are not or will not be subject to any liens, encumbrances, reservations or

exceptions that would adversely affect or interfere in any way with the use thereof for

such purpo es. The costs thereof, including costs of any properties that may have to be

acquired b condemnation, are, in the opinion of all the undersigned, within the ability of

the Issuer o pay for the same without jeopardizing the security of or payments on the

Bonds.

10. MEETINGS: All actions, resolutions, orders and agreements taken,

adopted an entered into by or on behalf of the Issuer in any way connected with the

issuance o the Bonds and the acquisition, construction, operation and financing of the

Project or he System were authorized or adopted at meetings of the Board duly and

regularly o specifically called and held pursuant to all applicable statutes and the rules of

procedure f the Board, and a quorum of duly appointed, qualified and acting members of

{ C2 17 15 76. 1)
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the Board as present and acting at all times during all such meetings. All notices

required to e posted and/or published were so posted and/or published.

11. INSURANCE: The Issuer will maintain or, as appropriate, will

require all contractors to maintain worker’s compensation, public liability insurance,

property d age insurance, standard hazard insurance, builder’s risk insurance, flood

insurance a d business interruption insurance, where applicable, in accordance with the

Resolution and the Loan Agreement. All insurance for the System required by the

Resolution nd the Loan Agreement are in full force and effect.

12. LOAN AGREEMENT: As of the date hereof, (i) the representations
of the Issue contained in the Loan Agreement are true and correct in all material respects
as if made on the date hereof; (ii) the Loan Agreement does not contain any untrue

statements f a material fact or omit to state any material fact necessary to make the

statements herein, in light of the circumstances under which they were made, not

misleading; (iii) to the best knowledge of the undersigned, no event affecting the Issuer

has occurre since the date of the Loan Agreement, which should be disclosed for the

purpose for which it is to be used or which it is necessary to disclose therein in order to

make the s atements and information therein not misleading; and (iv) the Issuer is in

compliance with the Loan Agreement.

13. SPECIMEN BOND: Attached hereto as Exhibit A are specimens of

the Bonds hich, except as to execution and authentication, are identical in all respects
with the B nds this day delivered to the Authority and being substantially in the form

prescribed i the Resolution.

14. EXCHANGE FOR PRIOR NOTES: On the date hereof, the Issuer

delivered t e Series 2011 B Bond in the principal amount of $352,565 to the Authority in

exchange r the Prior Notes. Attached hereto as Exhibit B is the final Schedule B,
which acc rately represents the cost of refunding the Prior Notes and the cost of

financing r lated thereto.

15. CONFLICTS OF INTEREST: No member, officer or employee of

the Issuer as a substantial financial interest, direct, indirect or by reason of ownership of

stock in an corporation, in any contract with the Issuer or the sale of any land, materials,

supplies or services to the Issuer, or to any contractor supplying the Issuer, relating to the

Bonds, the Resolution and/or the Project, including, without limitation, with respect to

the Deposi ory Bank. For purposes of this paragraph, a “substantial financial interest”

shall inclu e, without limitation, an interest amounting to more than 5% of the particular
business en erprise or contract.

{C2171576.1}
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16. COUNTERPARTS: This Certificate may be executed in

counterpart and all counterparts shall be deemed to be the Certificate.

{C2171576.1}

6



Service

SEAL]

{C2171576.1}

WITNESS our signatures and the official corporate seal of Lubeck Public

as of the date first written above.

Signature Official Title

Chairperson

Secretary

Attorney

7



WITNESS our signatures and the official corporate seal of Lubeck Public

Service Dstrict as of the date first written above.

SEAL]

Signature Official Title

Chairperson

Secretary

Q P~ Attorney

(C2171576.1 }

7



EXHIBIT A

See Specimen Bond (Tab No. 14).

C2 17 1576. 1)
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EXHIBIT B

SCHEDULE B

REF ING OF SEWERAGE SYSTEM BOND ANTICIPATION NOTES,

ERIES 2009 A (WEST VIRGINIA INFRASTRUCTURE FUND)

{C2 17 1576. 1)
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LUBECK PUBLIC SERVICE DISTRICT 3.2

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE AS TO USE OF PROCEEDS

On this 30th day of November, 2011, the undersigned Chairperson of the

Public Servce Board of Lubeck Public Service District in Wood County, West Vi.rginia
(the “Issuer ‘), being one of the officials of the Issuer duly charged with the responsibility
for the iss ance of $352,565 Water Revenue Bonds, Series 2011 B (West Virginia
Infrastructu e Fund), of the Issuer, dated November 30, 2011 (the “Bonds” or the “Series

2011 B Bo ds”), hereby certify as follows:

1. I am one of the officers of the Issuer duly charged with the

responsibili y of issuing the Bonds. I am familiar with the facts, circumstances and

estimates h rein certified and duly authorized to execute and deliver this certificate on

behalf of th Issuer. Capitalized terms used herein and not otherwise defined herein shall

have the s me meanings set forth in the Resolution duly adopted by the Issuer on

November 0, 2011 (the “Resolution”), authorizing the Bonds.

2. This certificate may be relied upon as the certificate of the Issuer.

3. This certificate is based upon facts, circumstances, estimates and

expectation of the Issuer in existence on November 30, 2011, the date on which the

Bonds are eing physically delivered in exchange for the Prior Notes and to the best of

my knowle ge and belief, the expectations of the Issuer set forth herein are reasonable.

4. In the Resolution pursuant to which the Bonds are issued, the Issuer

has covena ted that it shall not take, or permit or suffer to be taken, any action with

respect to ssuer’s use of the proceeds of the Bonds which would cause any bonds, the

interest on which is exempt from federal income taxation under Section 103(a) of the

Internal R venue Code of 1986, as amended, and the temporary and permanent

regulations promulgated thereunder or under any predecessor thereto (collectively, the

“Code”), is ued by the West Virginia Water Development Authority (the “Authority”) or

the West irginia Infrastructure and Jobs Development Council (the “Council”), as the

case may e, from which the proceeds of the Bonds are derived, to lose their status as

tax-exempt bonds. The Issuer hereby covenants to take all actions necessary to comply
with such ovenant.

5. The Series 2011 B Bonds were sold on November 30, 2011, to the

Authority, ursuant to a loan agreement dated November 30, 2011, by and between the
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Issuer and he Authority on behalf of the Council, for an aggregate purchase price of

$352,565.0 (100% of par). No accrued interest has been or will be paid on the Bonds.

6. The Bonds are being delivered simultaneously with the delivery of

this Certifi ate and are issued for the purposes of refunding the Issuer’s Water System
Bond Antic pation Notes, Series 2009 A (West Virginia Infrastructure Fund) (the “Prior

Notes”), he etofore issued to pay a portion of the costs of acquisition and construction of

certain imp ovements and extensions to the existing public water facilities of the Issuer

(the “Proje “). The construction of the Project was completed on September 7, 2010.

7. The total cost of refunding the Prior Notes, including the costs of

issuance, is estimated at $352,565. Sources and uses are as follows:

SOURCES

Principal of Series 2011 B Bonds $352,565.00
Total Sources $352,565.00

USES

Refunding of Prior Notes $352,565.00
Total Uses $352.565.00

8. Pursuant to Article V of the Resolution, the following special funds or

accounts h e been created:

(1) Revenue Fund;

(2) Renewal and Replacement Fund;

(3) Series 2011 B Bonds Sinking Fund; and

(4) Series 2011 B Bonds Reserve Account.

9. Pursuant to Article VI of the Resolution, the refunding of the Prior

Notes will ccur as follows:

(1) The Series 2011 B Bonds will be delivered to the Authority in

exchange for the Prior Notes, which exchange shall release and

{C217 1595.1)
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discharge the liens, pledges and encumbrances securing the Prior

Notes.

10. Moneys held in the Series 201 1 B Bonds Sinking Fund will be used

solely to pa principal of and interest, if any, on the Series 2011 B Bonds. All investment

earnings on moneys in the Series 2011 B Bonds Reserve Account (if fully funded) shall

be returned not less than once each year, by the Commission to the Issuer, and such

amounts sh 11 be deposited in the Revenue Fund and applied in full, first to the next

ensuing mt rest payment, if any, due on the Series 2011 B Bonds, and then to the next

ensuing pri cipal payment due thereon.

11. The Issuer will take such steps as requested by the Authority to

ensure that he Authority’s bonds meet the requirements of the Code.

12. The Issuer does not expect to sell or otherwise dispose of the System
in whole or in part prior to the last maturity date of the Bonds.

13. The amount designated as costs of issuance of the Bonds consists

only of cost which are directly related to and necessary for the issuance of the Bonds.

14. All property financed with the proceeds of the Prior Notes has been

and will be wned and held by (or on behalf of) a qualified governmental unit.

15. The Project has been and will be operated solely for a public purpose

as a local g vernmental activity of the Issuer.

16. The Bonds are not federally guaranteed.

17. The Issuer has retained the right to amend the Resolution authorizing
the issuanc of the Bonds if such amendment is necessary to assure that the Bonds remain

govemmen al or public purpose bonds.

18. The Issuer has either (a) funded the Series 2011 B Bonds Reserve

Account at he maximum amount of principal and interest, if any, which will matu:re and

become du on the Series 2011 B Bonds in the then current or any succeeding year with

the proceed of the Series 2011 B Bonds, or (b) created the Series 2011 B Bonds Reserve

Account w ich will be funded with equal payments made on a monthly basis over a 10-

year period until such Series 2011 B Bonds Reserve Account hold an amount equal to the

maximum mount of principal and interest, if any, which will mature and become due on

the Series 011 B Bonds in the then current or any succeeding year. Moneys in the

Series 2011 B Bonds Reserve Account and the Series 2011 B Bonds Sinking Fund will

be used sol ly to pay principal of and interest, if any, on the Series 2011 B Bonds.

{C2 17 1595. I)
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19. There are no other obligations of the Issuer which (a) are to be

issued at s4bstantially the same time as the Bonds, (b) are to be sold pursuani: to a

common p an of financing together with the Bonds and (c) will be paid out of

substantiall the same sources of funds or will have substantially the same claim to be

paid out of ubstantially the same sources of funds as the Bonds.

20. To the best of my knowledge, information and belief, there are no

other facts, stimates and circumstances which would materially change the expectations
herein expr ssed.

21. The Issuer will comply with instructions as may be provided by the

Authority, t any time, regarding use and investment of proceeds of the Bonds, rebates

and rebate c lculations.

22. To the best of my knowledge, information and belief, the foregoing
expectation are reasonable.

~C2 17 1595. 1)
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WITNESS my signature as of the date first written above.
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LUBECK PUBLIC SERVICE DISTRICT :3.3

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF SECRETARY

AS TO TRUTH AND ACCURACY OF DOCUMENTS DELIVEREI

On this 30th day of November, 2011, the undersigned duly appointed

Secretary f Lubeck Public Service District (the “Issuer”) hereby certifies that the copies
of the folli wing documents being delivered in connection with the closing of the sale of

the Lubec] Public Service District Water Revenue Bonds, Series 2011 B (West Virginia
Infrastruct re Fund), are, as of the date hereof, true and accurate copies of the originals of

those doci ments maintained on file with the Issuer and delivered in the transcript of

proceedin~ s, that said documents have been duly adopted or approved by the Public

Service B ard (the “Board”) of the Issuer and that said documents are still in full force

and effect as of the date hereof and have not been repealed, rescinded, superseded,
amended r modified in any way unless the document effecting such repeal, rescission,

supersedei ce, amendment or modification is also listed below:

1. Orders of The County Commission of Wood County Creating and

Enlarging the Issuer.

2. Orders of The County Commission of Wood County Appointing the

Members of the Board.

3. Oaths of Office of the Board Members.

4. Rules of Procedure.

5. Minutes of Current Year Organizational Meeting.

6. Public Service Commission Order.

7. Infrastructure Council Approval Letter.

8. Infrastructure Council Loan Agreement.

9. Bond Resolution.

10. Supplemental Resolution.

{C2171609.1}



11. Minutes of Board Meeting regarding Adoption of Bond Resolution

and Supplemental Resolution.

12. Affidavit of Publication regarding Notice of Meeting to Adopt Bond

Resolution and Supplemental Resolution.

13. 1990 A Bond Resolution.

14. 1990 B Bond Resolution.

15. 1997 Bond Resolution.

16. 2005 A Bond Resolution.

17. 2005 B Bond Resolution.

18. 2005 C Bond Resolution.

19. 2010 A Bond Resolution.

20. 2011 A Bond Resolution.

21. WDA Consent to Issuance of Bonds.

22. USDA Consent to Issuance of Bonds.

23. Insurance Certificates.

{C2171609I}
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date first w:

SEAL]

C2 17 1609. 1)

WITNESS my signature and the official seal of the Issuer as of the

itten above.

3



PHILIP R. POSTLEWAIT, JR.

CERTIFIED PUBLIC ACCOUNTANT

P.O. BOX 1281 3.4

PARKERSBURG, WEST VIRGINIA 26102

TELEPHONE (304) 422-7444

FACSIMILE (304) 422-4991

November 30, 2011

LUBECK PUBLIC SERVICE DISTRICT

WATER REVENUE BONDS, SERIES 2011 B

(“SERIES 2011 B BONDS”)

Lubeck Pu lie Service District

Washingto ,
West Virginia

West Virgi ia Water Development Authority
Charleston West Virginia

West Virgi ia Infrastructure and Jobs Development Council

Charleston West Virginia

Ladies and Gentlemen:

I have reviewed the water rates of Lubeck Public Service District (the

“Issuer”), s approved by the order of the Public Service Commission of West Virginia
entered Se tember 7,2011, in Case No. 11-0350-PWD-42T, the current operating expenses

and the cu ent customer usage provided by the Issuer. It is my opinion that such rates are

sufficient (~) to provide for all operating expenses of the water facilities of the Issuer (the

“System”) and (ii) to leave a balance each year equal to at least 115% of the maximum

amount re uired in any year for payment of principal of and interest on the Issuer’s Series

1990 A Bo ds, the Series 1997 Bonds, the Series 2005 A Bonds, the Series 2005 B Bonds,

the Series 005 C Bonds, the Series 2010 A Bonds, the Series 2011 A Bonds and the Series

1990 Bond (collectively the “Prior Bonds”) and the Series 2011 B Bonds to be issued in the

aggregate rincipal amount of $352,565 with an interest rate of 3% and a term of 20 years.

It is further my opinion that (i) the Net Revenues for the fiscal year following
the year in which the Series 2011 B Bonds are to be issued will be at least 120% of the

average an ual debt service requirements on the Prior Bonds and the Series 2011 B Bonds;
and (ii) th Net Revenues actually derived from the System during any 12 consecutive

months wi hin the 18 months immediately preceding the date of the actual issuance of the

Series 201 B Bonds, plus the estimated average increased annual Net Revenues to be

received i each of the 3 succeeding years after the completion of the improvements to be

{C2 17 16 15. 1)



Lubeck P blic Service District

West Virg nia Water Development Authority
West Virg nia Infrastructure and Jobs Development Council

October 2 ,2011

Page 2

financed b the Series 2011 Bonds, will not be less than 115% of the largest aggregate
amount th t will mature and become due in any succeeding fiscal year for the principal of

and intere t on the Prior Bonds and the Series 2011 B Bonds.

Very truly yours,

Philip R. Postlewait, Jr., CPA

{C2171615.I}



LUBECK PUBLIC SERVICE DISTRICT :3.5

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT FOR BONDS

On this 30th day of November, 2011, the undersigned authorized

representat ye of the West Virginia Water Development Authority (the “Authority”), for

and on beh if of the Authority, hereby certifies as follows:

1. On the date hereof, in Charleston, West Virginia, the Authority
received fr m Lubeck Public Service District( the “Issuer”), the Water Revenue ]Bonds,

Series 201 B (West Virginia Infrastructure Fund), dated November
—,

20111 issued in

the princi ai amount of $352,565, numbered BR-i, in the form of one bond, fully

registered the Authority.

2. At the time of such receipt of the Bonds, they had been executed by
the Chairp rson of the Issuer and attested by the Secretary of the Issuer, by their

respective manual signatures, and the official seal of the Issuer had been impressed
thereon.

WITNESS my signature as Of the date first written above.

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY

JvAi~Od~JJQ ~I
Authorized Representative

{C2171626.1j



LUBECK PUBLIC SERVICE DISTRICT 3.6

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT FOR BONDS PROCEEDS

On this 30th day of November, 2011, the undersigned Chairperson of

Lubeck Pu lie Service District (the “Issuer”), for and on behalf of the Issuer, hereby
certifies as ollows:

1. On the date hereof, in Charleston, West Virginia, the Issuer

delivered t the West Virginia Water Development Authority (the “Authority”): the

Water Rev nue Bonds, Series 2011 B (West Virginia Infrastructure Fund), dated

November 0, 2011, issued in the principal amount of $352,565, numbered BR-I, in the

form of one bond, fully registered to the Authority.

2. At the time of such delivery of the Bonds, the Issuer received the

canceled ater System Bond Anticipation Notes, Series 2009 A (West Virginia
Infrastructu e Fund), of the Issuer, dated October 16, 2009, issued in th~’e original
principal a ount of $352,565, of which $352,565 is presently outstanding.

WITNESS my signature as of the date first written above.

LUBECK PUBLIC SERVICE DISTRICT

C)~rPerson

{C2 17 1630. 1)



LUBECK PUBLIC SERVICE DISTRICT 3.7

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

REQUEST AND AUTHORIZATION TO

AUTHENTICATE, REGISTER AND DELIVER THE BONDS

United Ban :, Inc.

Charleston, West Virginia

Ladies and lientlemen:

We herewith hand to you, duly executed, the $352,565 Water Revenue

Bonds, Ser es 2011 B (West Virginia Infrastructure Fund), in the form of one bond,
numbered R-l, dated November 30, 2011 (the “Bonds”), of Lubeck Public Service

District (th “Issuer”), authorized to be issued under and pursuant to a Resolution and a

Supplement il Resolution duly adopted by the Issuer on November 10, 2011.

You are hereby requested and authorized to authenticate, register and

deliver the Bonds on behalf of the Issuer to the West Virginia Water Development
Authority.

WITNESS our signatures on this 3O~ day of November, 2011.

LUBECK PUBLIC SERVICE DISTRICT

9$~ersof

~C2171633.1}



LUBECK PUBLIC SERVICE DISTRICT 3.8

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

REGISTRAR’ S AGREEMENT

THIS REGISTRAR’S AGREEMENT, dated as of the 30th day of

Novembe, 2011, by and between LUBECK PUBLIC SERVICE DISTRICT, a public
corporatio (the “Issuer”), and UNITED BANK, INC., Charleston, West Virginia (the

“Registr

WHEREAS, the Issuer has, contemporaneously with the execution hereof,
issued an sold its $352,565 Water Revenue Bonds, Series 2011 B (West Virginia
Infrastruc ure Fund), dated November 30, 2011, numbered AR-i, in the form of one

bond, in fully registered form (the “Bonds”), pursuant to a Resolution and a

Suppleme tal Resolution adopted by the Issuer on November 10, 2011 (collectively, the

“Resoluti n”);

WHEREAS, capitalized words and terms used in this Registrar’s
Agreeme t and not otherwise defined herein shall have the respective meanings given
them in t e Resolution, a copy of which is attached as Exhibit A hereto and incorporated
herein by eference;

WHEREAS, the Resolution provides for an appointment by the Issuer of a

Registrar or the Bonds; and

WHEREAS, the Issuer desires to appoint, and by the Resolution and this

Registrar’ Agreement does appoint, the Registrar to act as Registrar under the

Resolutio and to take certain other actions hereinafter set forth;

NOW, THEREFORE, it is agreed by and between the parties hereto as

follows:

1. Upon the execution of this Registrar’s Agreement by the Issuer and

the Regis rar and during the term hereof, the Registrar does accept and shall have and

carry out the powers and duties of Registrar for the Bonds, all as set forth in the

Resolutio
,
such duties including, among other things, the duties to authenticate, register

and deliv r Bonds upon original issuance and when properly presented for exchange or

transfer, nd shall do so with the intention of maintaining the exclusion of interest;, if any,

on the Bo ds from gross income for federal income tax purposes, in accordance with any

rules and regulations promulgated by the United States Treasury Department or by the

{C217 1636.1



Municipal Securities Rulemaking Board or similar regulatory bodies as the Issuer advises

it of and ith generally accepted industry standards.

2. The Registrar agrees to furnish the Issuer with appropriate records of

all transac ions carried out by it as Registrar and to furnish the Issuer with the names and

specimen signatures of the Registrar’s authorized officers for the purposes of acting as

the Regist ar and with such other information and reports as the Issuer may from time to

time reas nably require.

3. The Registrar shall have no responsibility or liability for any action

taken by i at the specific direction of the Issuer.

4. As compensation for acting as Registrar pursuant to this Registrar’s
Agreeme t, the Issuer hereby agrees to pay to the Registrar the compensation heretofore

agreed by the parties and set forth in the attached invoice.

5. It is intended that this Registrar’s Agreement shall carry out and

implemen provisions of the Resolution with respect to the Registrar. In the event of any

conflict b tween the terms of this Registrar’s Agreement and the Resolution, the terms of

the Resol tion shall govern.

6. The Issuer and the Registrar each warrants and represents that it is

duly auth rized and empowered to execute and enter into this Registrar’s Agreement and

that neith r such execution nor the performance of its duties hereunder or under the

Resolutio will violate any order, decree or agreement to which it is a party or by which

it is boun

7. This Registrar’s Agreement may be terminated by either party upon

60 clays’ written notice sent by registered or certified mail to the other party, at the

following respective address:

ISSUER

Lubeck Public Service District

P.O. Box 700

Washington, WV 26181

Attention: Chairperson

REGISTRAR

United Bank, Inc.

500 Virginia Street East

(C2171636.1



Charleston, WV 25301

Attention: Corporate Trust Department

The Issuer and the Registrar shall notify the other in writing of any change
of addres

8. The Registrar is hereby requested and authorized to authenticate,

register a d deliver the Bonds in accordance with the Resolution.

IN WITNESS WHEREOF, the parties hereto have respectively caused this

Registrar’s Agreement to be signed in their names and on their behalf, all as of the date

first writt n above.

LUBECK PUBLIC SERVICE DISTRICT

(C2171636.I I

UNITED ~ANK, INC.

Officer

3



EXHIBIT A

See Resolution (Tab No. 10)

See Supplemental Resolution (Tab No. 11)

(C217 1636.1)
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LUBECK PUBLIC SERVICE DISTRICT 3.9

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF REGISTRATION

UNITED BANK, INC., Charleston, West Virginia, as Registrar (the
“Registrar’), hereby certifies that on the date hereof, (i) the single, fully registered Water

Revenue onds, Series 2011 B (West Virginia Infrastructure Fund), of Lubeck Public

Service D strict (the “Issuer”), dated November 30, 2011, in the principal amount of

$352,565, numbered BR-lwere registered as to principal only, in the name of “West

Virginia ater Development Authority” in the books of the Issuer kept for that purpose

at our offi e, by a duly authorized officer Ofl behalf of the Registrar.

WITNESS my signature on this 30th day of November, 2011.

UNITED BANK, INC.,

as Registr

‘
Aut~~rized Officer

C2 171641.1)



WEST VIRGINIA MUNICIPAL BOND COMMISSION 3.10

1207 Quarrier Stree
,
Suite 401 NEW ISSUE REPORT FORM

Charleston, WV 25 01 Date of Report: November 30, 2011

( 558-3971

ISSUE: Lubeck ublic Service District Water Revenue Bonds, Series 2011 B (West Virginia Infrastructure

Fund
_______

ADDRESS: P.O. Box 700, Washington, WV 26181 COUNTY: Wood

PURPOSE OF IS~ UE: New Money
Refunding: 2009 A BAN Refunds issue(s) dated: October 16, 2009

ISSUE DATE:N( vember 30, 2011 CLOSiNG DATE: November 30, 201]

ISSUE AMOUNT: $352,565 RATE: 3%
____

1st DEBT SERVI E DUE: June 1, 2012
—

1st PRINCIPAL DUE: June 1,2012

1st DEBT SERVIC AMOUNT: $5,876.24 PAYING AGENT: Munici~aI Bond Commission

BOND COUNSEL~ Jackson Kelly PLLC UNDERWRITERS COUNSEL:
—_______

Contact Person: Samme L. Gee, Esquire Contact Person:
________________________________

Phone: (- Phone:
_________________________________

CLOSING BANK: West Virginia Central Credit Union ESCROW TRUSTEE:
_______________________

Contact Person: like Tucker Contact Person:
_________________________________

Phone: ( 5-4523 Phone:
_________________________________

KNOWLEDGEABI E ISSUER CONTACT: OTHER: WV Infrastructure & Jobs Development Council

Contact Person: ack McIntosh Contact Person: Jim Ellars

Position: Manag~ r_____________________ Function: Executive Secretary

Phone: (- Phone: (

E-Mail: lubeckps(

DEPOSITS TO MB

By Wire

Check

AT CLOSE: Accrued Interest: $_____________________

Capitalized Interest: $_______________________
Reserve Account: $

——

Other: $
—

REFUNDS & TRA

By Wire

Check

IGT

4SFERS BY MBC AT CLOSE:

To Escrow Trustee: $
—

To Issuer: $
—

To Cons. Invest. Fund $
—

To Other:_________ $
—

NOTES: Reserve fu ~d to be funded over 10 years.

FOR MUNICIPAL

Documents Require
Transfers Required:

3OND COMMISSION USE ONLY:

1:

{C2~7l642J }



>~cc’RD

ACORD 25 (2009101)
INSU2S (2009011

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION

DATE THEREOF. THE ISSUING INSURER WILL ENDEAVOR TO MAIL j~9,.,_ DAYS WRITTEN

NOTICE TO THE CERTiFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO SO SHALL

IMPOSE NO OBUGA11ON OR liABILITY OF ANY KIND UPON THE INSURER, ITS AGENTS OR

REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

~1enna Schott/G5 ~

CERTIFICATE OF LIABILITY INSURANCE
DATE (MMIDD!YYYY)

11/10/2011

PRODUCER (304) 422-8

Reagle & Padden,

200 Star Avenue,

Parkersburg
..,.~

Lubeck Public Ser

176 F1~X: (304) 428-7374

nc.

uite 210

WV 26101
.

ice District

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION

ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE

HOLDER. THIS CERTiFICATE DOES NOT AMEND, EXTEND OR

ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

INSURERS AFFORDING COVERAGE NAIC #

P~SURERAWestfield Companies 24112

.INsUITERB:BriCkStreetNUtual Ins Co

Box 700 INSURER C:

INSURER D:

Washing~on WV 26181 INSURERE:

COVERAGES

THE POLICIES OF INSURAN

ANY REQUIREMENT, TERM

MAY PERTAIN, THE INSURA

POLICIES. AGGREGATE LIM

E LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTW1THSTAN DING

OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENTW1TH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR

)CE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH

TS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADD’Li , POLICY EFFECTIVE POLICY EXPIRATION

LTR INSRD TYPE OF INSI~ ~NCE POLICY NUMBER DATE (MMIDD(Yr(Y) j DATE (MM!ODIYYY’fl LIMITS

GENERAL LIABIUTY EACH OCCURRENCE $ 1,000, 000

X COMMERCIAL GE ERAI. LIASILIIY PREMMES(Ea occurrence) $ 100 000

A j CLAIMS MAUI x OCCUR TRA5313284 7/1/201]. 7/1/2012 MED EXP (Any one person) $ 5,000

PERSONAL&AOVINJURY .5 1,000,000

GENERALAGGREGATE$ 2,000,000

GEN’LAGGREGATELIM rAPPLIESPER:~
.

PRODUCTS-COMPFOPAGG $ 2,000,000

XPOLICY ~ ~ ILOC
AUTOMOBILE LIABIUT I

COMBINED SINGLE LIMIT
$

X’ ANY AUTO
. (Easociderit)

-

1,000,000

A j ALL OIM4EDAUTO
SCHEDULED AUTO,

TRA5313284 7/1/2011 . 7/1/2012
BODILY INJURY

(Per person)

HIRED AUTOS

X NON-OW’IED AUT S

BODII.Y INJURY

(Per accident) ~.
.

‘

I PROPERTY DAMAGE

(Paraccldenl) ‘

$

GARAGE UABILITY
T

. AUTOOEAACCIDENT S

ANVAUTO

.

OTHERTHAN ~ S

AUTO ONLY:
AGG S

-

EXCESS! UMBRELLA LI BIUTY

j,X OCCUR CLAIMSMADE

‘

.

EACH OCCURRENCE S 1, 000 ,~OO

AGGREGA .5 1,000,000

-

A ~, ~, DEDUCTIBLE

X RETENTION S

.,

~rRA53132S4

O~

--*—--- -
.

$

.7/1/2011 7/1/2012 ~...
-‘

I S

B WORKERS COMPENSATION

ANDEMPLOVERSUABILITY

ANY PROPRIETOR/PANTNER/E

(Mandatory In NH)

SPECIAL PROVISIONS below

I WC STATU- 0TH-

YIN
J.Q.RY.,LIMITSL. j E~,

.
.

-

ECUTIVE ~‘I ‘

E.L EACH ACCIDENT $ 1, 000, 000

wC10002187-08 6/23/2011 6/23/2012 1- EA EMPLOY 1, 000,000

I EL DISEASE. POLICY LIMIT $ 1, 000, 000

OTHER

DESCRIPTION OF OPERATIONS I LOC TIONS I VEHICLES / EXCLUSIONS ADDED BY ENDORSEMENT I SPECIAL PROVISIONS

Certificate Molder is isted as Additional Insured

CERTIFICATE HOLDER CANCELLATION

West Virginia
180 Associatil

Charleston, W

Water DevGlopment Authority
n Drive

25311

© 1988-2009 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD



IMPORTANT

If the c rtificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. A statement

on this ‘ertificate does notconfer rights to the certificate hotderin l%eu of such endorsement(s).

If SUB OGATION IS WAIVED, subject to the terms and conditions .~f the policy, certain policies may

require an endorsement A statement on this certificate does not confer rights to the certificate

holder i lieu of such endorsement(s).

DISCLAIMER

This Ce ificat’e of Insurance does not constitute a contract betWeen the issuing insurer(s), authorized

represen ative or producer and the certificate holder nor does it affirmatively or negatively amend

extend o alter the coverage afforded bythe policies listed thereon.

ACORD 25 (2009/01)
1NS025 (200901)



LUBECK PUBLIC SERVICE DISTRICT 3.12

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT OF EXCHANGE OF PRIOR NOTES FOR 2011 BONDS

The undersigned duly authorized representative of the West Virginia Water

Developn ent Authority, the registered owner of the Water System Bond Anticipation Notes,

Series 201 9 A (West Virginia Infrastructure Fund) (the “Prior Notes”), of Lubeck Public

Service Dstrict (the “Issuer”), dated October 16, 2009, in the original aggregate principal
amount o $352,565, bearing no interest, hereby certifies that it has received the Water

Revenue londs, Series 2011 B (West Virginia Infrastructure Fund), dated November 30,

2011, in t e principal amount of $352,565, from the Issuer in exchange for the Prior Notes

and that uch exchange is sufficient to release the Prior Notes and discharge the liens,

pledges a d encumbrances securing the Prior Notes.

WITNESS my signature on this 30th day of November, 2011.

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY

Authorized Representative

{C2171648.I }
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CANCF~.U~D
PAID ffl FULL

DATE: ~i~njt~
BY

_______UNITED STATES OF AMERICA
STATE OF WEST VIRG1NI~~

COUNTY OF WOOD

LUBECK PUBLIC SERVICE DISTRICT

WATER SYSTEM

BOND ANTICIPATION NOTE, SERIES 2009 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

No.R-l $352,565

KNOW ALL MEN BY TFIESE PRESENTS: That LUBECK PUBLIC

SERVI E DIS1’RICT, a public corporation and political subdivision organized and

existing nder the laws of the State of West Virginia, in Wood county of said State (the
“Issuer”, for value received, hereby promises to pay, solely from the special funds

provide therefor, as hereinafter set forth, to the West Virginia Water Development
Authori (the “Authority”), or registered assigns, the principal sum of THREE

HUND D FIFTY-TWO THOUSAND FIVE HUNDRED SIXTY-FIVE DOLLARS

($3 52,56 ,), or such lesser amount as shall have been advanced hereunder and not

previous y repaid, as set forth. on the Record of Advances attached hereto as Exhibit A

and inco orated herein by reference on the December 1, 2011.

This Note shall bear no interest. The principal of this Note is payable in

any coin r currency which on the date of payment thereof is legal tender for the payment
of public and private debts under the laws of the United States of America, at the office

of the Pa ing Agent.

This Note may be redeemed prior to its stated date of maturity in whole or

in part, b~ t only with the express written consent of the Authority and under the terms

and cond~tions prescribed by, and otherwise in compliance with, the Loan Agreement
dated Oct~ber 16,2009, between the Issuer and the Authority.

This Note is issued to temporarily fmance a portion of the costs of the

acquisitio~i and construction of certain extensions, additions, betterments and

improven~ents to the existing system of the Issuer (the “Project,” and together with any
further e~tensions, additions, betterments and improvements thereto, the “System”) and

Page lof7
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__

1T
__

to pay c rtain costs of issuance hereof and related costs. This Note is issued under the

authorit’ of and in full compliance with the Constitution and statutes of the State of West

Virginia including particularly Chapter 16, Article 13A of the West Virginia Code of

1931, as amended (the “Act”), a Resolution duly enacted by the Issuer on the 8th day of

October, 2009, and a Supplemental Resolution adopted by the Issuer on the 8th day of

October, 2009 (collectively called the “Resolution”), and is subject to all the terms and

conditio s thereof.

This Note is payable solely from proceeds of any additional water system

revenue ~onds or refunding revenue bonds of the Issuer which may be issued for the

Project, ny additional grants which the Issuer may receive for the Project and any

addition 1 bond anticipation notes which the Issuer may issue upon maturity of the Note.

Money I om these sources shall be deposited in the Series 2009 A Notes Payment Fund

establish d under the Resolution for the prompt payment ofthe principal of this Note.

This Note does not constitute a corporate indebtedness of the Issuer within

the meai ing of any constitutional or statutoly provisions or limitations, nor shall the

Issuer b~ obligated to pay the same or the interest thereon except from the sources set

forth ab4 ye. Pursuant to the Resolution, the Issuer has entered into certain covenants

with the ~uthority for the terms ofwhich reference is made to the Resolution.

This Note is transferable, as provided in the Resolution, only upon the

books of United Bank, Inc., Charleston, West Virginia, (the “Registrar”), kept for that

purpose t the office of the Registrar, by the registered owner or its attorney duly
authorize i in writing, upon the surrender of this Note together, with a written instrument

of transf r satisfactory to the Registrar, duly executed by the registered owner or its

attorney uly authorized in writing.

This Note, under the provision of the Act is, and has provided all the

qualities nd incidents of, a negotiable instrument under the Uniform Commercial Code

of the Sta e of West Virginia.

All money received from the sale of this Note, after reimbursement and

repaymer of all amounts advanced for preliminary expenses as provided by law, shall be

applied s~ lely to the payment of the Costs of the Project described in the Resolution, and

there sha 1 be and hereby is created and granted a lien upon such moneys, until so

applied, i favor of the owner of this Note.

I

CANCELLED
PAID IN FULL

DATE ~Il
Page 2 of 7



_____

:

_____

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditioi s and things required to exist, happen and be performed precedent to and in the

issuance of this Note have existed, have happened, and have been performed in due time,
form ani manner as required by law, and that the amount of this Note, together with all

other ob igations of the Issuer, does not exceed any limit prescribed by the Constitution

or statut s of the State of West Virginia.

All provisions of the Resolution and the statutes under which this Note is

issued s] all be deemed to be a part of the contract evidenced by this Note, to the same

extent as if written fully herein.

CANC~
PAID I~

I TEj~1’~

Page 3 of 7



iN WITNESS WHEREOF, LUBECK PUBLIC SERVICE DISTRICT has

is Note to be signed by its Chairman and its corporate seal to be hereunto

imprinted hereon and attested by its Secretary, and has caused this Note to be

16th day of October, 2009.

CANCELLED —I
PAID IN FULL I

DATE~4(4~/~I
—

I
BY J~K~—~

_____

caused

affixed

dated

SEAL]
Chairman
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___
R-1

___

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Note is one of the Notes described in the within-mentioned Resolution

and has een duly registered in the name of the registered owner set forth above.

UNITED B ,INC.

By__
Its Au orized Officer

Dated: I ~ctober 16, 2009

{
~

~
P

TE

EL

IN
LED

FULL

~Q0( ft11
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EXFIIBIT A

RECORD OF ADVANCES

A bunt Date Amount Date

(1) $ 3 5,455 (7) $

(2)$ (8) $

(3)$ (9) $

(4) $

.

(1O)$
(5) $ (11)$
(6) $ (12)$

Total$

CAN
PAID IN RJLL

DATE;

.~
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Form of Assignment]

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers

n Note and does hereby irrevocably constitute and appoint
to transfer the said Note on the books kept for registration of the within Note of

ssuer, with full power of substitution in the premises.

Dated:
_____,—.

the with

Attome~
the said

In the pr sence of:
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JACKSONkPIY
ATTORNEYS AT LAW PLLC

500 LEE STREET E ST • SUITE 1600 • P0. BOX 553 • CHARLESTON. WEST VIRGINIA 25322 • TELEPHONE: 304-340.1000 • TELECOPIER: 304.340-I 130

www.jacksonkelly.com

CLOSING MEMORANDUM 3.13

To: Jack McIntosh

Jim Ellars

Brian Blackwell

Sara Boardman

From: Ryan White

Date: November 30, 2011

Re: Lubeck Public Service District Water Revenue Bonds,
Series 2011 B (West Virginia Infrastructure Fund)

T te Infrastructure Council is exchanging the Lubeck Public Service District Water

System. ond Anticipation Notes, Series 2009 A (West Virginia Infrastructure Fund) for

the abov captioned Bonds. Therefore, no exchange of funds is necessary.

{C217 1650.1
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LUBECK PUBLIC SERVICE DISTRICT 3.14

WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF GENERAL MANAGER

I, John G. McIntosh, General Manager of Lubeck Public Service District,

hereby cer ify as follows:

1. The Project consisting of construction of a 1,200-foot longitudinal

dike locat d on the Ohio River near Walker Lane, Washington, to protect the well field

water mt es from further exposure and eventual failure due to ongoing erosion of the

Ohio Rive bank has been constructed and been accepted by the District. The Consulting

Engineer f r the Project was the Army Corps of Engineers.

2. The Project will serve no new customers.

WITNESS my signature and seal on this 30th day of November, 2011.

SEAL]

ohn G. McIntosh

(C2189605.1



JACKSON1<IILY
ATTORNEYS AT LAW PLLC

500 LEE STREET EAST SuITE 1600 • P0. BOX 553 • CHARLESTON, WEST VIRGINIA 2532k • TELEPHONE: 304-340-1000 • TELECOPIER: 304-340-1130

www.jocksonkelly.com

4.1

November 30, 2011

Lubeck Pu lic Service District

Washingto ,
West Virginia

West Virgi ~ia Infrastructure and Jobs Development Council

Charleston West Virginia

West Virgi na Water Development Authority
Charleston West Virginia

Re: Lubeck Public Service District Water Revenue Bonds,
Series 2011 B (West Virginia Infrastructure Fund

Ladies and Gentlemen:

We have served as bond counsel to Lubeck Public Service District (the

“Issuer”) i: connection with the issuance of its Water Revenue Bonds, Series 2011 B (West

Virginia In E’rastructure Fund), dated the date hereof (the “Bonds”).

We have examined certified copies of proceedings and other papers relating to

the authori ation of(i) a loan agreement for the Bonds, dated November 30, 2011, including
all schedul ,s and exhibits attached thereto (the “Loan Agreement”), by and between the

Issuer and he West Virginia Water Development Authority (the “Authority”), on behalf of

the West V rginia Infrastructure and Jobs Development Council (the “Council”), and (ii) the

Bonds to I e purchased by the Authority in accordance with the provisions of the Loan

Agreement. The Bonds are issued in the principal amount of $352,565, in the form of one

bond, regis ered to the Authority, bearing interest at the rate of3% per annum, with principal

payable qu arterly on March 1, June 1, September 1 and December 1 of each year,

commenci: g June 1, 2012, all as set forth in the Schedule Y attached to the Loan Agreement
and incorp rated in and made a part of’the Bonds.

The Bonds are issued under the authority of and in full compliance with the

Constitutio i and, statutes of the State of West Virginia. incl,uding particularly,. Chapter 1~,

{C2I~I655.!} 0
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Lubeck Pu lic Service District

West Virgi ia Infrastructure and Jobs Development Council

West Virgi ia Water Development Authority
November 0, 2011

Page 2

Article 13 and Chapter 31, Article 15A of the Code of West Virginia, 1931, as amended

(collectivel
,
the “Act”), for the purpose of refunding the Issuer’s Water System Bond

Anticipatio Notes, Series 2009 A (West Virginia Infrastructure Fund) (the “Prior Notes”).

We have also examined the applicable provisions of the Act and a Resolution

duly adopt d by the Issuer on November 10, 2011, as supplemented by a Supplemental
Resolution duly adopted by the Issuer on November 10, 2011 (collectively, the

“Resolutio “), pursuant to and under which Act and Resolution the Bonds are authorized and

issued, and the Loan Agreement is entered into. The Bonds are subject to redemption prior
to maturity to the extent, at the time, under the conditions and subject to the limitations set

forth in the Resolution and the Loan Agreement. All capitalized terms used herein and not

otherwise efined herein shall have the same meaning set forth in the Resolution and the

Loan Agre ment when used herein.

Based upon the foregoing and upon our examination of such other documents

as we have deemed necessary, we are of the opinion, under existing law, as follows:

1. The Issuer is a duly created and validly existing public service district

and is a pu lic corporation and political subdivision of the State of West Virginia, with full

power and uthority to refund the Prior Notes, to operate and maintain the System, to adopt
the Resolu ion and to issue and sell the Bonds, all under the Act and other applicable
provisions flaw.

2. The Loan Agreement has been duly authorized by and executed on

behalfofth Issuer and is a valid and binding special obligation of the Issuer, enforceable in

accordance with the terms thereof

3. The Loan Agreement inures to the benefit of the Authority and the

Council an cannot be amended so as to affect adversely the rights of the Authority and the

Council or iminish the obligations of the Issuer, without the written consent ofthe Authority
and the Co neil.

4. The Issuer has legally and effectively adopted the Resolution and all

other necessary resolutions in connection with the issuance and sale of the Bonds. The

Resolution onstitutes a valid and binding obligation of the Issuer, enforceable against the

{C2 171655.1)
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~ccordance with its terms thereof and contains provisions and covenants

y in the form of those set forth in Section 4.1 of the Loan Agreement.

5. The Bonds have been duly authorized, issued, executed and delivered by
the Authority and are valid, legally enforceable and binding special obligations

r, payable from the Net Revenues ofthe System and secured by a first lien on and

the Net Revenues of the System, on a parity with respect to liens, pledge and

~d security for payment with the Issuer’s Series 1990 A Bonds, the Series 1997

Series 2005 A Bonds, the Series 2005 B Bonds, the Series 2005 C Bonds, the

A Bonds and the Series 2011 A Bonds and senior and prior to the Issuer’s Series

ids, all in accordance with the terms of the Bonds and the Resolution.

6. Under the Act, the Bonds and the interest thereon are exempt from

the State of West Virginia and the other taxing bodies of the State.

7. The Bonds have not been issued on the basis that the interest, if any,

r will be excluded from the gross income of the owners thereof for federal income

:5• We express no opinion regarding the excludability of such interest, if any,

)SS income of the owners thereof for federal income tax purposes or other federal

ences arising with respect to the Bonds.

8. The Prior Notes have been paid within the meaning and with the effect

i the Prior Resolution, and the covenants, agreements and other obligations ofthe

e registered owners of the Prior Notes have been satisfied and discharged. In

ie opinion set forth in this paragraph, we have relied upon the certificate of the

iia Water Development Authority stating that it has received the Series 2011 B

~change for the Prior Notes and that such exchange is sufficient to release and

ie liens, pledges and encumbrances securing the Prior Notes.

No opinion is given herein as to the effect upon the enforceability of the Bonds

~pp1icab1e bankruptcy, insolvency, reorganization, moratorium or other laws

editors’ rights or the exercise of judicial discretion or principles of equity in

cases.

{C2171655.1}



Lubeck P blic Service District

West Vir inia Infrastructure and Jobs Development Council

West Vir inia Water Development Authority
Novembe 30, 2011
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We have examined the executed and authenticated Bond numbered BR-i and

in our opi ion, the form of said Bond and its execution and authentication are regular and

proper.

Very truly yours,

{C2 17 1655. 1)



201 Third Street

MYERS LAW OFFICES Parkersburg,~V 26102

(304) 485-3600
C. BLAINE MYER;

November 30, 2011 Fax (304) 485-0667

JESSICA E. MYER www.myerslawwv.com

Lubeck P1 blic Service District

Washingt n, West Virginia

West Virg nia Infrastructure and Jobs Development Council

Charlesto~
,
West Virginia

West Virg ma Water Development Authority
Charlesto~

,
West Virginia

Jackson K ily PLLC
Charlesto:

,
West Virginia

Re: Lubeck Public Service District Water Revenue Bonds,
Series 2011 B (West Virginia Infrastructure Fund)

Ladies am Gentlemen:

I am counsel to Lubeck Public Service District (the “Issuer”). As such

counsel, I have examined copies of the approving opinion of Jackson Kelly PLLC, as

bond coui sd, relating to the above-captioned bonds of the Issuer (collectively, the

“Bonds”), a loan agreement for the Bonds, all dated November 30, 2011, including all

schedules and exhibits attached thereto (collectively, the “Loan Agreement”), by and

between ~e Issuer and the West Virginia Water Development Authority (the

“Authorit~ “), on behalf of the West Virginia Infrastructure and Jobs Development
Council (t e “Council”), a Resolution duly adopted by the Public Service Board of the

Issuer (th~ “Board”) on November 10, 2011, as supplemented by a Supplemental
Resolutior duly adopted on November 10, 2011 (collectively, the “Resolution”), orders

of The Co mty Commission of Wood County relating to the Issuer and the appointment
of membe s of the Board, and other documents relating to the Bonds and the Issuer. All

capitalizei terms used herein and not otherwise defined herein shall have the same

meaning s t forth in the Loan Agreement and the Resolution when used herein.

I am of the opinion that:

1. The Issuer is a duly created and validly existing public service

district am is a public corporation and political subdivision of the State of West Virginia,
with full ower and authority to refund the Prior Notes, to operate and maintain the

System an I to adopt the Resolution, all under the Act and other applicable provisions of

law.

{C2171661.1



Lubeck blic Service District

West Vir ima Infrastructure and Jobs Development Council

West Vir ima Water Development Authority
Jackson elly PLLC
Novembe 30, 2011

Page 2

2. The members and officers of the Board have been duly and properly
appointed and elected, have taken the requisite oaths and are thereby authorized to act on

behalf of e Issuer in their respective capacities.

3. The Loan Agreement has been duly authorized, executed and

delivered by the Issuer and, assuming due authorization, execution and delivery by the

Authority constitutes a valid and binding agreement of the Issuer, enforceable in

accordanc with its terms.

4. The Resolution has been duly adopted by the Board and is in full

force and ffect.

5. The execution and delivery of the Bonds and the Loan Agreement
and the onsummation of the transactions contemplated by the Bonds, the Loan

Agreeme t and the Resolution, and the carrying out of the terms thereof, do not and will

not, in an material respect, conflict with or constitute, on the part of the Issuer, a breach

of or defa lt under any resolution, agreement or other instrument to which the Issuer is a

party or y existing law, regulation, court order or consent decree to which the Issuer is

subject.

6. The Issuer has received all permits, licenses, approvals, consents,

exemptio s, orders, certificates, registrations and authorizations necessary for the

creation d existence of the Issuer, the issuance of the Bonds, the refunding of the Prior

Notes, the operation of the System and the imposition of rates and charges for the use of

the Syste , including, without limitation, all requisite permits, approvals, orders and

certificate from The County Commission of Wood County, the Council, the West

Virginia epartment of Environmental Protection and the Public Service Commission of

West Vii ~nia (the “PSC”). The Issuer has taken all actions required for the imposition
of such r tes and charges, including, without limitation, the adoption of a resolution

prescribin such rates and charges. The Issuer has received the PSC Order entered on

Septembe 18, 2009, in Case No. 09-1493-PWD-PC, approving the refunding of the Prior

Notes thr gh the issuance of the Bonds and the PSC Order entered September 7, 2011,
in Case N

.

1 1-0350-PWD-42T, approving the rates for the System. The time for appeal
of the Ord r has expired prior to the date hereof. The Order is in full force and effect.

{C217!661.t)
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West Vir inia Infrastructure and Jobs Development Council

West Vir ima Water Development Authority
Jackson elly PLLC
Novembe 30, 2011

Page 3

7. To the best of my knowledge, there is no litigation, action, suit,

proceedm or investigation at law or in equity before or by any court, public board or

body, pe ing or threatened, wherein an unfavorable decision, ruling or finding would

adversely fect the transactions contemplated by the Loan Agreement, the Bonds and the

Resolutio
,
the operation of the System, the validity of the Bonds, the collection of the

Gross Re enues, the pledge of the Net Revenues for the payment of the Bonds or the

pledge of the proceeds of additional revenue bonds, refunding bonds, bond anticipation
notes and ants for the payment of the Notes.

All counsel to this transaction may rely upon this opinion as if specifically
addressed o them.

Very truiy yours,

C. Blame Myers

CBM:kar

{C2171661.1}
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