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ARTICLE 13A
PUBLIC SERVICE DISTRICTS

Legislative findings.

Jurisdiction of the public service commission.

County commissions to develop plan to create, consolidate, merge, ex-
pand or dissolve public service districts.

General purpose of districts.

Creation of districts by county commission; enlarging, reducing, merg-
ing, or dissolving district; consolidation; agreements, etc.; infringing
upon powers of county commission; filing list of members and districts
with the Secretary of State.

District to be a public corporation and political subdivision; powers
thereof; public service boards.

Removal of members of public service board.

Board chairman; members’ compensation; procedure; district name.

General manager of board.

Employees of board.

Acquisition and operation of district properties.

Acquisition and purchase of public service properties: right of eminent
domain; extraterritorial powers.

Rules; service rates and charges; discontinuance of service; required
water and sewer connections; lien for delinquent fees,

Limitations with respect to foreclosure.

Budget.

Accounts; audit.

Disbursement of district funds.

Revenue bonds,

ltems included in cost of properties.

Bonds may be secured by trust indenture.

Sinking fund for revenue bonds.

Collection, etc., of revenues and enforcement of covenants; default; suit,
etc., by bondholder or trustee to compel performance of duties; ap-
pointment and powers of receiver.

Operating contracts.

Sale, lease or rental of water, sewer, stormwalter or gas system by district;
distribution of proceeds.

Statutory mortgage lien created; foreclosure thereof,

Refunding revenue bonds.

Complete authority of article; liberal construction; district to be public
instrumentality; tax exemption.

Validation of prior acts and proceedings of county courts for creation of
districts, inclusion of additional tervitory, and appointment of members
of district boards.

Validation of acts and proceedings of public service boards.

Acceptance of loans, grants or temporary advances.

Borrowing and bond issuance; procedure.

§ 16-13A-1. Legislative findings

The Legislature of the state of West Virginia hereby determines and finds that
the present system of public service districts within the state has provided a
valuable service at a reasonable cost to persons who would othenwise have been
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§16-13A-1 PUBLIC HEALTYH

unable to obtain public utility services. To further this cffort, and to insure thy,
all areas of the state arc benefiting from the availability of public service distrigg
utility services and to further correct areas with health hazards, the Legislatyre
concludes that it is in the best interest of the public 1o implement bettey
management of public service district resources by expanding the ability ang
the authority of the public service commission to assist public service distrietg
by offering advice and assistance in operational, financial and regulatory
affairs.

In addition to the expanded powers which shall be given 10 the public service
commission, the Legislature also concludes that it is in the best interest of the
public for each county commission to review current technology available and
consider consolidating existing public service districts where it is feasible ang
will not result in the interference with existing bond instruments. Further, if
such consolidation is not feasible, the Legislature finds that it is in the best
interest of the public for cach county commission to review current technology
available and consider consolidating or centralizing the management of public
service districts within its county or multi-county arca to achieve efficiency of
operations.  The Legislature also linds that additional guidelines should be
imposed on the creation of new public service districts and that county
commissions shall dissolve inactive public service districts as hereinafter pro-
vided. The Legislature also finds that the public service commission shall
promuigate rules and regulations to cffectuate the expanded powers given to
the commission relating to public service districts.

Acts 1953, ¢. 147 Acts 1980, c. 60; Acts 1986, c. 81.

Cross References

County courts, authority to make grants lor walter and sewer systems, see § 7-1-36

Administrative Code References

Sewer utilitivs regulations, se¢ W, Va, Code St. R. § 150-3-1 ci seq.

Library References

Countics &=18. C.1.5. Countics § 31.

Municipal Corporadons &3, 6. C.1.S. Municipal Corporations § 11,

Public Uiilities ¢=143. C.J.S. Public Utilities §§ 26 to 32, 159 1o 167,
Westlaw Topic Nos. 104, 268, 317A. 169 to t71, 177 to 178,

Notes of Decisions

In general 2 Validity 1
Admissibility of evidence 8

Construction and application 3 1. Validity
Costs 9

Title of act authorizing creation of public ser-

Creation and enforcement of liens 7 vice districts in connection with acquisition,

Eminent domain powers 4 construction, maintcnance, operation, improve-
Property of public service district 3 ment and extension of properties supplyving we-
Rates and charges for service 6 ter and sewerage services, clearly defines object

and purposes of act and powers of governing
board, and is sufficient to meel constitutional
requirements.  Acts 19533, ¢. 147: Const. art. 6,
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pUBLIC SERVICE DISTRICTS

§30. State ex rel, McMillion v. Stahl, 1933, 89
§.E.2d 693, 141 W Va. 233, Suatutes &= 123(3);
Statutes €= 123(5)

Statute authorizing creation of public service
districts violates no provision of State Constitu-
jon, nor is it violative of Fourteenth Amend-
ment 10 United Siaies Constitution.  Act 1933,
c. 147 US.C.A.Const. Amend. 14, State ex rel.
McMillion v. Siahl, 1955, 89 S5.E.2d 693, i41
w.Va. 233. Constitutional Law &= 4036: Mu-
nicipal Corporations € 4

In statute awthorizing creation of public ser-
vice districts, provision for delinquent fixed
rates and charges for services rendered to be
lien on premises served was not unconstitution-
al as depriving owners of property without due
process of law ov as violating Fouvteenth
Amendment of United States Constitution or
applicable  provisions of State Constitution,
Acts 1933, ¢. 147, 8§ 1 et seq.; Const. art. 3, §8 9,
10; U.S.C.A.Const. Amend. 14, State ex rel.
McMillion v. Siahl, 1935, 89 S.E.2d 693, 141
W.Va, 233. Constitulional Law ¢ 4416; Mu-
nicipal Corparations <= 408(1)

Statute amhorizing creation of public service
districts does not, in so far as it requires County
Court to defline territory to be included in public
service district and appoint a board to govern
same in first instance, involve unconstitutional
delegation of judicial {unctions to the County
Court, Acts 1953, c. 147; Const. art. 8, § 24,
State ex rel. McMillion v, Stahl, 1955, 59 S.E.2d
693, 141 W.Va. 233, Constitutional Law &
23535; Municipal Corporations <= 4

2. In general

A public service district may be created for
the purpose of furnishing water or sewer ser-
vices, or both water and sewer services. Code,
16~13A~1. Canyon Public Scrvice Dist. v. Tasa
Coal Co., 1973, 195 S.E.2d 647, 156 W.Va. 606.
Municipal Corporations & 5

Creation and operation of water or sanitary
districts or autheritics by issuance of revenue
bonds payable from revenues are authorized.
Code, 16-13A-1 et scq. State ex rel. Appala-
chian Power Co. v. Gainer, 1965, 143 S.E.2d
331, 149 W.Va. 740. Hecalth ¢ 369; Waters
And Water Courses €= 183.5

A county court may use Federal Revenue
Sharing Funds for ordinary and neccssary
maintenance and operating expenses [or sewage
disposal, sanitation, and pollution abatement,
and ordinary and nccessary capital expendi-
tures authorized by law but may not use such
{unds for matching purposcs under any other
federal-aid program. 55 W.Va. Op.Atty.Gen.
16 (June 27, 1973) 1973 WL 159132,

3. Construction and application
A public service district is a public corpora-
tion and does not come within constitutional

§ 16-13A-1
Note 6

provision which in substance provides that ail
corporations shall be created by general laws
and which is applicable to private corporations.
Acts 1933, ¢.147,§ | et seq.; Constart. 11, § 1.
State ex rel. MeMillion v, Stahl, 1953, 89 S.E.2d
693, 141 W.Va, 233, Siatules ¢ BO(3)

4. Eminent domain powers

Where notice, hearing and order with respect
to creation of public service district considered
only the question of furnishing water, such dis-
trict was created only for the purposes of fur-
nishing water services, and had no power lo
condemn real e¢state for scwerage facilities.
Code, 16-13A-1, 16-13A-2. Canyon Public Ser-
vice Dist. v. Tasa Coal Co., 1973, 195 S.E.2d
647, 156 W.Va. 606. Eminent Domain & 32

Condemnation by public service district is no
a taking of private property lor private use in
violation of applicable constinntional provision.
Const. art. 3, § 9. Suaie ex rel. McMillion v.
Swuahl, 1935, 89 S.E.2d 693, 141 W.Va, 233

Eminent Domain & 13

5. Property of public service district

Property of public service diswriet is public
property used for public purpoeses, and, under
constitutional provision that public properiy
shall be exempt from taxation, statute authoriz-
ing creation of public service districts and
granling 1ax cxemption was not vielative of con-
stitutional provision requiring that waxation be
equal and uniflorm throughout state.  Acts 1933,
c. 147, § 1 et seq.; Const. art. 10, § 1. State ox
rel, McMillion v. Stahl, 1953, 89 S.E.2d 693,
141 W.Va. 233, Taxation &= 2289

6. Rates and charges for service

Relief under Federal Sceurities Act of 1933
was not adequate or sulficient remedy for reliel
soughi by corporations holding sewer revenue
bonds of public service district in mandamus
proceeding to compel district to establish and
collect rates for services rendered by district
sufficient to provide {or all operational and
maintenance cxpenses, to pay, when due, prin-
cipal and interest of revenue bonds tssued by
district, and 1o file tariff reflecting such charges
with Public Service Commission, and any reliel
afforded under provisions of federal statute
could not supersede relicl which could be gram-
ed in mandamus proceeding.  Securities Act of
1933, § | ¢t seq., 15 US.CA. § 77a ¢t seq.;
Code, 16-13A-1 ¢t seq. State ex rel. Allstae
Ins, Co. v, Union Public Scrvice Dist,, 1966, 151
S.E.2d 102, 151 W.Va. 207. Mandamus & 3(8)

Corporations holding sewer revenue bonds of
public service district, a public corporation and
political subdivision of state, had right by man-
damus to enforce and compel district and mem-
bers of the Public Service Board to cstablish,
charge and collect rates for services rendered
by district sufficient to provide for all operation-
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§ 16-13A-1

Note 6

al and maintenance expenses, (o pay, when due,
principal and interest of revenue bonds issued
by district. and to file tariffs reflecting such
charges with Public Service Commission.
Code, 16-13A-1 ¢t seq., 16-13A-9, 16-13A-10,
16-13A-13, 16-13A-17. Siate ex rel. Allstate
Ins. Co. v. Union Public Service Dist., 1966, 151
S.E.2d 102, 151 W.Va. 207. Mandamus & 110

It was ministerial duty of chairman of public
service board of public service district to sign
revenue bonds and to assist in effectuating their
issuance, and in view of constitutionality of stat-
ute authorizing creation of the public scrvice
board, relaior’s showing of legal right to require
performance of such duty, was sufficient and
writ of mandamus would issuec. Acts 1933, c.
147 State ex rel. McMillion v. Stahl, 1935, 89
S.E.2d 693, 141 W.Va. 233, Mandamus &= 103

7. Creation and enforcement of liens

Public service district’s failure to docket no-
tice of lien prior 10 date purchaser recorded
deed of trust prevented district from enforcing
sewer lien against purchaser. Code, 16-13A-9,
38-10C-1. McClung Investments, Ine. v. Green
Valley Community Public Service Dist,, 1997,
485 S.E.2d 434, 199 W.Va. 490. Municipal
Corporations &= 712(7)

Public service district licns maust be docketed
to be enforceable against purchaser of property
for valuable consideration, without notice.
Code, 16-13A-9, 38-10C-1. McClung TInvest-
aents, Ine. v. Green Valley Community Public
Service Dist., 1997, 485 S.E.2d 434, 199 W.Va.
490. Gas <= 14.6; Municipal Corporations &
712(7) Waters And Waiter Courses &= 203(14)

§ 16-13A-1a.

PUBLIC HEALTYH

Statute authorizing creation of public servige
districts confers upon public service board g,
thority to create mortgage lien on the properzy
of public service disirict, and action of legigla.
lure conferring such authority was within th
legislature’s power. Acts 1933, c. 147, Cong
art. 10, § 8. State ex rel. McMillion v. Sigh)
1933, 89 S.E.2d 693, 141 W.Va. 233, Municj.
pal Corporations ¢ 222; Municipal Corpora.
tions & 225(1)

8. Admissibility of evidence

Extrinsic evidence relating to background ang
negotiations with regard to forming a public
service district were not admissible in regard 1o
construciion of a coniract for lurnishing of wa.
ter, where contract language was clear and un.
ambiguous that district was 1o furnish water ag
cusiomer should require.  Berkeley Coumty
Public Service Dist. v. Vitro Corp. of America,
1968, 162 S.E.2d 189, 132 W.Va. 252, Evi-
dence &= 448

9. Costs

Costs of procecding whereby constitutionality
of statute authorizing creation of public service
districts was tested would not be taxed against
defendant who was chairman of public service
board and who, honestly and in good faith,
though mistakenly, endeavored to perform his
duty in refusing to sign revenue bonds, and
cach litigant would pay his own costs.  Acts
1933, c. 147. State ex rel. McMillion v. Stahl,
1933, 8Y S.E.2d 693, 141 W. Va. 233. Manda-
mits <= 190

Jurisdiction of the public service commission

The jurisdiction of the public service comimission relating to public service
districts shall be expanded to include the following powers and such powers
shall be in addition to all other powers of the public service commission set

forth in this code:

{a) To study, modily, approve, deny or amend the plans created under
section one-b of this article for consolidation or merger of public service
districts and their facilities, personnel or administration;

(b) To petition the appropriate circuit court for the removal of a public
service district board member or members; and

{c) To create by general order a separate division within the public service
commission to provide assistance to public service districts in technological,
operational, financial and regulatory matters.

Acts 1986, c. 81.

Library References

Public Utilities =145,

Woestlaw Topic Nu. 3174,
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pUBLIC SERVICE DISTRICTS § 16-13A-1b

C.J.5. Public Utilitics §§ 26 1o 32, 139 to 167,
16910171, 177 10 178.

Notes of Decisions

In general 1 1995, 464 S.E.2d 777, 195 W.Va. 135. Public
Utidities &= 123

Legislature sought to establish in Public Ser-
vice Commission (PSC) governmental entity
lic Service Commission (PSC) power to reduce  Which would protect public from unfair rates
or increase utility rates whenever it finds that  4nd ].)r'aCl.lL‘uo.b‘}'. public L}““tlcs and also ensure
existing rate is unjust, unrcasonable, insulli- that public utilities are given competitive retarn
cient, or unjustly discriminatory or otherwise in for their stockholders, Code, 24-2-3. State ex
violation of any provision of legislation govern-  Tel. Water Development Authority v. Northern
ing Commission. Code, 24-1-1 ¢t seq., 24-2-3.  Wayne County Public Service Dist., 1993, 464
gtate ex rvel. Water Development Authority v. S.E.2d 777, 193 W.Va. 135, Public Utilities &
Northernt Wayne County Public Service Dist.,  123; Public Uiilities &= 129

1. In general
Statute clearly and unambiguously gives Pub-

§ 16-13A-1b. County commissions 1o develop plan to create, consolidate,
merge, expand or dissolve public service districts

Each countly commission shail conduct a study of all public service districts
which have their principal offices within its county and shall develop a plan
relating to the creation, consolidation, merger, expansion or dissolution of such
districts or the consolidation or merger of management and administrative
services and personnel and shall present such plan 1o the public service
commission for approval, disapproval, or modification: Provided, That within
ninety days of the ellective date of this section each county commission in this
state shall elect either 10 perform its own study or request that the public
service commission perform such study. Each county commission electing to
perform its own study has one year lrom the date of election to present such
plan to the public service commission.  For ¢ach county wherein the county
commission clects not to perform its own study, the public service commission
shall conduct a siudy of such county. The public service commission shall
establish a schedule for such studies upon a priority basis, with those counties
perceived to have the greatest need of creation or consolidation of public
service districts receiving the highest priority.  In cstablishing the priority
schedule, and in the performance of each study, the bureau of public health and
the division of environmental protection shall offer their assistance and cooper-
ation to the public service commission. Upon completion by the public service
commission of cach study, it shall be submiited to the appropriate county
commission for review and comment. Each county commission has six months
in which to review the study conducted by the public service commission,
suggest changes or modifications thercof, and present such plan to the public
service commission.  All county plans, whether conducted by the county
commission itself or submitted as a result of a public service commission study,
shall, by order, be approved, disapproved or modified by the public service
commission in accordance with rules promulgated by the public service com-
mission and such order shall be implemented by the county commission.

Acis 1986, c. 31; Acts 1994, ¢. 61,
589



§ 16-13A~1b PUBLIC HEALTK

Cross References

Public Service Commission, participation in studies, sce § 24-1-1b.

Library References
Coutties =18, 47. .
Westlaw Topic No. 104,
C.J.S. Counties 8% 31, 70 to 73.

§ 16-13A-1c. General purpose of districts

Any lerritory constituting the whole or any part of one or more counties in
the state so situated that the construction or acquisition by purchase or
otherwise and the maintenance, operation, improvement and extension of,
propertics supplying waler, sewerage or stormwater services or gas distribution
services or all of these within such territory, will be conducive to the preserva.
tion ol the public health, comfort and convenience of such area, may be
constituted a public service district under and in the manner provided by this
article. The words “public service propertics,”” when used in this article, shal]
mean and include any facility used or to be used for or in connection with: (1)
The diversion, development, pumping, impounding, treatment, storage, distri-
bution or furnishing of water to or for the public for industrial, public, private
or other uses (herein sometimes referred to as “water facilities”); (2) the
collection, treatment, purilication or disposal of liquid or solid wastes, sewage
or industrial wastes (herein sometimes referred to as “sewer facilities” or
“landfills"); (3) the distribution or the furnishing of natural gas to the public
for industrial, public, privatc or other uses (hercin sometimes referred to as
“gas ulilitics or gas system”); or (4) the collection, control or disposal of
stormwater (herein sometimes referred to as “stormwater system’ or “‘storm-
waler systems”’), or (3) the management, operation, maintenance and control of
stormwaler and stormwalter systems (herein sometimes referred to as “storm-
water management program’ or ‘'stormwaler management programs’). As
used in this article “stormwater system’ or “stormwater systems’ means a
stormwater system in its entirety or any integral part thereol used to collect,
control or dispose of stormwater, and includes all facilitics, structures and
natural water courses used for collecting and conductling stormwater 1o,
through and [rom drainage areas to the points of final outlet including, but not
limited to, any and all of the following: Inlets, conduits, outlets, channels,
ponds, drainage easements, water quality facilities, catch basins, ditches,
streams, gulches, flumes, culverts, siphons, retention or detention basins, dams,
floodwalls, pipes, flood control systems, levies and pumping stations: Provided,
That the term “stormwater system’” or “stormwater systems” does not include
highways, road and drainage easements, or stormwater f{acilities constructed,
owned or operated by the West Virginia division of highways. As used in this
article "slormwater managernent program’ or ‘‘stormwater management pro-
grams' means thosc activities associated with the management, operation,
maintenance and control of stormwater and stormwater systems, and includes,
but is not limited to, public education, stormwater and surface runoff water
quality improvement, mapping, planning, llood control, inspection, enforce-
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pUBLIC SERVICE DISTRICTS § 16~13A-2

ment and any other activities required by state and federal law: Provided,
however, That the term “stormwater management program’ or “stormwater
management programs’ does not include those activitics associated with the
management, operation, mainienance and control of highways, road and drain-
age casements, or stormwaler facilities constructed, owned or operated by the
West Virginia division of highways without the express agreement of the
commissioner of highwavs.,

Acts 1986, c. 81; Acts 2002, c. 272, off. 90 davs afier March 9, 2002,

Library References

Counties <=18. C.J.S. Counties § 31.
Gas =12 C.1.S. Gas §§ 43 0 45.
Municipal Corporations ¢35, 6.

Waters and Water Courses &=183.5.
Westlaw Topic Nos. 104, 190, 268, 403,

C.J.S. Municipal Corporations § 11.
C.J.S. Waters §8 483, 543 to 581.

§ 16-13A-2. Creation of districts by county commission; enlarging, reduc-
ing, merging, or dissolving district; consolidation; agree-
ments, etc.; infringing upon powers of county commission;
filing list of members and districts with the Secretary of
State

(a) The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service
district by any of the following methods: (1) On its own motion by order duly
adopted, (2) upon the recommendation of the Public Service Commission, or
{3) by petition of twenty-five percent of the regisiered volers who reside within
the limits of the proposed public service district within one or more counties.
The petition shall contain a description, including metes and bounds, sufficient
10 identily the territory to be embraced therein and the name of such proposed
districi: Provided, That after the eflective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or consel-
idated under this section without the written consent and approval of the Public
Service Commission, which approval and consent shall be in accordance with
rules promulgated by the Public Service Commission and may only be request-
ed after consent is given by the appropriate county commission or commissions
pursuant to this section. Any territory may be included regardless ol whether
or not the territory includes one or imore cities, incorporated towns or other
municipal corporations which own and operate any public service properties
and regardless of whether or not it inchides one or more cities, incorporated
wowns or other municipal corporations being served by privately owned public
service properties:  Provided, however, That the same territory shall not be
included within the boundaries of more than one public service district except
where the territory or part thereof is included within the boundaries of a
separate public service district organized 1o supply water, sewerage services,
stormwater services or gas facilities not being furnished within such territory or
part thercolt Provided further, That no city, incorporaied town or other munict-
pal corporation shall be included within the boundaries of the proposed district
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except upon the adoption of a resclution of the governing body of the city
incorporated town or other municipal corporation consenting.

(b) The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county, thep
the petition shall be {iled in the office of the clerk of the county commission of
the county in which the major portion of the territory extends, and a copy
thereof (omitting signatures) shall be filed with cach of the clerks of the county
commission of the other county or counties inio which the territory extends.
The clerk of the county commission receiving such petition shall present it 1
the county commission of the county at the first regular meeting after the filing
or at a special mecting called for the consideration thereof.

(c) When the county commission of any county enters an order on its own
motion proposing the creation, enlargement, reduction, merger, dissolution or
cansolidation ol a public service district, as aforesaid, or when a petition for the
creation is presented, as aforesaid, the county commission shall at the same
session {ix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service
district, which daie so fixed shall be not more than forty days nor less than
twenty days [rom the date of the action. Within ten days of [ixing the date of
hearing, the county commission shall provide the Executive Secretary of the
Public Service Commission with a copy of the order or petition and notification
of the time and place of the hearing 1o be held by the county commission. If
the territory proposced to be included is situated in more than one county, the
county commission, when fixing a date of hearing, shall provide for notifying
the county commission and clerk thereofl of cach of the other counties into
which the territory extends of the date so fixed. The clerk of the county
commission of each county in which any territory in the proposed public
service district is located shall cause notice of the hearing and the time and
place thercol, and setting forth a description of all of the territory proposed to
be included therein to be given by publication as a Class I legal advertisement
in compliance with the provisions of article three, chapter fifty-nine of this
code, and the publication area for the publication shall be by publication in
each city, incorporated town or municipal corporation if available in each
county in which any territory in the proposed public service district is located.
The publication shall be at least ten days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or consolidation of the public service districts are initiated
by petition as aforesaid, the person filing the petition shall advance or satisfac-
torily indemmify the payment of the cost and expenses of publishing the hearing
notice, and otherwise the costs and expenses of the notice shall be paid in the
first instance by the county commission out of contingent funds or any other
funds available or made available lor that purpose. In addition to the notice
required herein to be published, there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
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the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days belore the hearing.

(¢} All persons residing in or ewning or having any interest in property in the
proposed public service district shall have an opportunity to be heard for and
against its creation, enlargement, reduction, merger, dissolution or consolida-
tion. At the hearing the county commission before which the hearing is
conducted shall consider and determine the feasibility of the creation, enlarge-
ment, reduction, merger, dissolution or consolidation of the proposed district.
If the county commission determines that the construction or acquisition by
purchase or otherwise and maintenance, operation, improvement and exten-
sion of public service properties by the public service district will be conducive
1o the preservation of public health, comfort and convenience of such arca, the
county commission shall by order create, enlarge, reduce, merge, dissolve or
consolidate such public service district.  If the county commission, after due
consideration, determines that the proposed district will not be conducive to
the preservation of public health, comfort or convenience of the area or that the
creation, enlargement, reduction, merger, dissolution or consolidation of the
proposed district as set forth and described in the petition or order is not
feasible, it may refuse to enter an order creating the district or it may enter an
order amending the description of the proposed district and create, enlarge,
reduce, merge, dissolve or consolidate the district as amended.

() If the county commission determines that any other public service district
or districts can adequately serve the area of the proposed public service district,
whether by enlargement, reduction, merger, dissolution or consolidation, it
shall refuse to enter the order, but shall enter an order creating, enlarging,
reducing, merging, dissolving or consolidating the area with an existing public
service district, in accordance with rules adopted by the Public Service Com-
mission for such purpose: Provided, That no enlargement of a public service
district may occur if the present or proposed physical facilities of the public
service district are determined by the appropriate county commission or the
Public Service Commission to be inadequate to provide such enlarged service.
The clerk of the county commission of each county into which any part of such
district extends shall retain in his office an authentic copy of the order creating,
enlarging, reducing, merging, dissolving or consolidaling the district: Provided,
however, That within ten days after the entry of an order creating, enlarging,
reducing, merging, dissolving or consolidating a district, such order must be
filed for review and approval by the Public Service Commission. The Public
Service Commission may provide a hearing in the affected county on the matter
and may approve, reject or modify the order of the county commission if it
finds it is in the best interests of the public to do so. The Public Service
Commission shall adopt rules relating 1o such filings and the approval, disap-
proval or modification of county commission orders for creating, enlarging,
merging, dissolving or consolidating districts.  The provisions of this section
shall not apply to the implementation by a county commission of an order
issued by the Public Service Commission pursuant to this section and section
one-b, of this article.
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(2) The county commission may, if in its discretion it deems it necessary
feasible and proper, enlarge the district to include additional areas, reduce thé
arca of the district, where facilities, equipment, service or materials have ng,
been extended, or dissolve the district if inactive or create or consolidate two of
more such districts. If' consolidation of districts is not feasible, the county
commission may consolidate and cenlralizc management and administration of
districts within its county or multi-county area to achieve elficiency of opera.
tions: Provided, That where the county commission determines on its owp
motion by order entered of record, or there is a petition to enlarge the district,
merge and consolidateé districts, or the management and administration there.
of, reduce the area of the district or dissolve the district il inactive, all of the
applicable provisions of this article providing for hearing, notice of hearing and
approval by the Public Service Commission shall apply. The Commission shalj
at all times attempt to bring about the enlargement or merger of existing public
service districts in order 1o provide increased services and to eliminate the need
for creation of new public service districts in those areas which are not
currently serviced by a public service district; Provided, however, That where
two or more public service districts are consolidated pursuant to this section,
any rate differentials may continue for the period of bonded indebiedness
incurred prior to consolidation. The districts may not enter into any agree-
ment, contract or covenant that infringes upon, impairs, abridges or usurps the
duties, rights or powers of the county commission, as set forth in this article, or
conflicts with any provision of this article,

(h) A list of all districts and their current board members shall be filed by the
county commission with the Secretary of State and the Public Service Commis-
sion by the first day of July of each vcar.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1967, c. 105; Acis 1975, ¢, 140; Acts 1980, c.
60; Acts 1981, c. 124; Acts 1986, ¢. 81; Acts 1993, c. 125, eff. 90 days after March 11,

1993; Acts 2002, c. 272, eff. 90 days after March 9, 2002; Acts 2003, c. 193, eff. 90 davs
after April 9, 2005.

Library References
C.1.S. Counties 8§ 7010 73.
C.J.8. Municipal Corporations & 11,

Counties =47,
Municipal Corporations <=6.
Westlaw Topic Nos. 104, 268.

Notes of Decisions
Costs 6

Creation of public service districts 2
District boundaries 3

Notice of hearing 4

Number of voters within district 5
Referendum 7

Validity 1

1. Validity

Title of act authorizing creativn of public ser-
vice districts in connection with acquisition,
construction, maintenance, operation, improve-
ment and extension of properties supplying wa-

ter and sewerage services, clearly defines object
and purpuses of act and powers of governing
board, and is sullicient to meet constitutional
requirements.  Acts 1933, ¢. 147; Const. art. 6,
§ 30. State ex rel. McMillion v. Stahl, 1955, 89
S.E.2d 693, 141 W.Va. 233, Statutes <& 123(3)
Statutes €= 123(3)

Statute auihorizing creation of public service
districts does not, in so far as it requires County
Court to define territory to be included in public
service district and appoint a board o govern
same in {irst instance, involve unconstitutional
delegation of judicial funclions to the County
Court, Acts 1933, c. 147; Const. ari. 8, § 24.
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state ex rel. MeMillion v. Siahl, 1935, 89 S.E.2d
$93. 141 W.Va. 233, Constitetional Law &
2355; Municipat Corporations & 4

2. Creation of public service districts

Where notice, hearing and order with respect
o creation of public service district considered
only the question of furnishing water, such dis-
wict was created only for the purposes of fur-
nishing water services, and had no power to
condemn tezl estate for sewcrage facilities.
Code, 16-13A~1, 16-13A-2. Canyon Public Ser-
vice Dist, v. Tasa Coal Ceo., 1973, 193 S.E.2d
47, 1536 W.Va, 606. Eminent Domain & 32

Where public service district was created for
purpose of furnishing water servives, county
court had authority to add sewerage services to
the facilities of the district under appropriate
proceedings.  Code, 16-13A-2. Canyon Public
Service Dist. v, Tasa Coal Co., 1973, 195 S.E.2d
647, 136 W.Va, 606. Municipal Corperations
= 270

Siztnte authwrizing ¢reation of public service
districts confers upon public service board au-
thority 1o create movigage tien on the property
of public service district, and action of legisla-
wre conferring such authority was within the
legislature’s power, Acts 1953, c. 147; Const.
arl. 10, & 8. State ex rel. MceMillion v. Suahl,
1953, 89 S5.E.2d 693, 141 W.Va, 233, Maunici-
pal Corporations ¢ 222; Municipal Corpora-
lions <= 223(1)

3. District boundaries

Public service district statute that allowed
coumty  commission 1o designate  district’s
boundaries did not alse empower commission
o make service territories exclusive, displacing
Public Service Conunission's (PSC) authority to
determine  service rights.  Code, 16-13A-2,
Berkeley County Public Service Sewer Dist. 5.
West Virginia Public Scrvice Com'n, 1998, 512
S.E.2d 201, 204 W.Va, 279, Countics & 47

4. Notice of hearing

Provisions of statute, with respect to creation
of public service disiricts, which relate to the
filing of the petition or motion of the county
court, the description of the territory to be em-
braced, and like provisions are mandatory; but,
despite use of the word “'shall,” the reguire-

§ 16-13A-3

ments for posting and publication of netice and
the time of setting the hearing are direciory and
require only substantial compliance.  Code,
16-13A-2. Canvon Public Service Dist. v. Tasa
Coal Co., 1973, 193 $.E.2d 647, 1536 W.Va. 606.
Municipal Corporations & 12(3}; Municipal
Corporations ¢ 12(6)

Though record with respect to creation of
public service district was silent with respect o
posting of notice of hearing and as 10 whether
hearing was not more than 40 nor less than 20
days after his fixing the date for hearing as
provided by statute, there was substantial com-
pliance with statute where hearing was set some
titne prior 10 the date of the hearing, there was
publication of notice more than ten days prier
to the date of the heaving as requived, and there
were ne objections cither before, during or alier
the hearing o the creation of the distrier or to
the procedures employed in its creation.  Code,
16-13A-2. Canyon Public Service Dist. v. Tasa
Coul Co., 1973, 195 5.E.2d 647, 136 W.Va. 606.
Municipal Corporativns &= 12{6)

5. Number of voters within district

Public service disirict was not void hecause
there were not 100 legal volers owning property
within the district.  Code, 16-13A-2. Canyon
Public Service Dist. v. Tasa Coal Co., 1973, 195
S.E.2d 647, 1536 W.Va, 606. Municipal Corpo-
rations &= 6

6. Costs

Costs ol proceeding whereby constitutionality
of stawte authorizing creation of public service
distriets was tested would not be taxed against
defendant who was chairman of public service
hoard and who. honestly and in good faith,
though mistakenly, endeavored to perform his
duty in refusing o sign revenune bonds, and
cach litigant would pay his own cosis.  Acts
1633, ¢, 147, State ex rel. MceMillion v, Siahl,
1935, 89 S.E.2d 693, 141 W.Va. 233 Manda-
mus & 190

7. Referendum

A public scrvice district, once created by
county court, not subject to referendum on issue
t continue or be abeolished. 32 W.va. Op.Auy.
Gen. 33 (August 11, 1966) 1966 WL 87428.

§ 16-13A~3. District to be a public corporation and political subdivision;
powers thereof; public service boards

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,
but without any power 10 levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in i1s corporale name,
and may sue, may be sued, may adopt an official seal and may cnter into
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contracts necessary or incidental to its purposes, including contracts with any
city, incorporated town or other municipal corporation located within of
without its boundaries for furnishing wholesale supply of water for the distriby,.
tion system of the city, town or other municipal corporation, or [or furnishing
stormwater services for the city, town or other municipal corporation, ang
contract for the operation, maintenance, servicing, repair and extension of any
properties owned by it or for the operation and improvement or extension by
the district of all or any part of the existing municipally owned public servige
properties of any city, incorporated town or other municipal corporation
included within the district: Provided, That no contract shall extend beyond
maximum of forty vears, but provisions may be included therein for a renewa]
or successive renewals thereol and shall conform to and comply with the rights
of the holders of any outstanding bonds issued by the municipalities for the
public service propertics,

The powers of each public service district shall be vested in and exercised by
a public service board consisting of not less than three members, who shall be

or work expericnce which will be conducive 10 operating a public service
district. Each board member shall, within six months of taking office, success-
fully complete the training program to be established and administered by the
public service commission in conjunction with the division of environmental
protection and the bureau of public health. Board members shall not be or
become pecuniarily interested, directly or indirectly, in the proceeds of any
contract or service, or in furnishing any supplies or materials to the district nor
shall a former board member be hired by the district in any capacity within a
minimum of twelve months afler board member’s term has expired or such
board member has vesigned from the district board. The members shall be
appointed in the following manner:

Each cily, incorporated town or other municipal corporation having a
population of more than three thousand butl less than eighteen thousand is
entitled 1o appoint one member of the board, and each city, incorporated town
or other municipal corporation having a pupulation in excess of cighteen
thousand shall be entitled to appoint one additional member of the board for
each additional eightecn thousand population. The members of the board
representing such cities, incorporated towns or other municipal corporations
shall be residents thercof and shall be appointed by a resolution of the
governing bodies thercol and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission
which entered the ovder creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of
members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or
exceeds three, then no further members shall be appointed to the board and the
members so appointed are the board of the district except in cases of merger or
consolidation where the number of board members may equal five.
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If no city, incorporated town or other municipal corporation having a
population of more than three thousand is included within the district, then the
county commission which entered the order creating the district shall appoint
three members of the board, who are persons residing within the district and
residing within the state of West Virginia, which three members become
members of the board of the district without any further act or proceedings
gxcept in cases of merger or consolidation where the number of board mem-
bers may equal five.

If the number of members of the board appointed by the governing bodies of
citics, incorporated owns or other municipal corporations included within the
district is less than three, then the county commission which entered the order
creating the district shall appoint such additional member or members of the
board, who arce persons residing within the district, as is necessary to make the
number of members of the board equal threc except in cases ol merger or
consolidation where the number of board members may equal five, and the
member or members appointed by the governing bodies of the citics, incorpo-
rated towns or other municipal corporations included within the district and
the additional member or members appointed by the county commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or more public service districts,

The population of any city, incorporated town or other municipal corpora-
tion, for the purpose of determining the number of members of the board, if
any, 10 be appointed by the governing body or bodics thereol, is the population
stated for such city, incorporated town or other municipal corporation in the
last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a
district is consolidated or merged pursuant 10 section two of this article, the
terms of office of the existing board members shall end on the effective date of
the merger or consolidation. The county commission shall appoint a new board
according to rules promulgated by the public service commission. Whenever
districts are consolidated or merged no provision of this code prohibits the
expansion of membership on the new board to five.

The respective terms of office of the members of the [irst board shall be fixed
by the county commission and shall be as cqually divided as may be, that is
approximately one third of the members for a term of two vears, a like number
for a term of four years, the term of the remaining member or members for six
years, from the first day of the month during which the appointments are made.
The first members of the board appointed as aforesaid shall meet at the office of
the clerk of the county commission which entered the order creating the district
as soon as practicable after the appointments and shall qualify by taking an
oath of office: Provided, That any member or members of the board may be
removed {rom their respective oflice as provided in section threc-a of this
article.

Any vacancy shall be filled for the unexpired term within thirty days,
otherwise successor members of the board shall be appointed for terms of six
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years and the terms of office shall continue until successors have been appoiny.
ed and qualified. All successor members shall be appointed in the same manpe,
as the member succeeded was appointed. The district shall provide (o the
public service commission, within thiny days of the appointment, the following
information: The new board member’'s name, home address, home and office
phone numbers, date of appointmen, length of term, who the new member
replaces and if the new appointee has previously served on the board. The
public service commission shall notify each new board member of the lega)
obligation to attend training as prescribed in this section.

The board shall organize within thirty dayvs following the first appointments
and annually thereafter at its first meeting alter the [irst day of January of cach
year by selecting one of its members 1o serve as chair and by appointing a
sccretary and a treasurer who need not be members of the board. The secretary
shall keep a record of all proceedings of the board which shall be available for
inspection as other public records. Duplicate records shall be filed with the
couniy commission and shall include the minutes of all board meetings. The
treasurer is lawlul custodian of all funds of the public service district and shall
pay same out on orders authorized or approved by the board. The secretary and
treasurer shall perform other duties appertaining to the affairs of the district
and shall receive salaries as shall be prescribed by the board. The treasurer
shall furnish bond in an amount to be fixed by the board for the use and benelit
of the district.

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its books and
records pertaining o the district’s operation, linances and affairs, for inspec-
tion and auwlit. The board shall meet at least monthly.

Acts 1933, ¢, 147; Acts 1963, ¢. 134; Acts 1971, ¢, 72; Acts 1981, ¢. 124; Acts 1983, ¢

166; Acts 1986, c. 81; Acts 1994, ¢. 61; Acts 1997, ¢. 159, ¢ff. 90 days after April 12,
1997; Acts 2002, ¢, 272, eff. 90 days after March 9, 2002.

Law Review and Journal Commentaries

The Scope of Title Examination in West Virgi-  nition of purchase money mortgage priority in
nia: Can Reasonable Minds Differ? John W.  West Virginia. Abraham M. Ashion, 107 W. Va.
Fisher, IT, 98 W. Va. L. Rev, 449 (1996). L. Rev. 525 (2005).

“Yes, West Virginia, there is a special priority
fur the purchase money mortgage:”™ The recog-

Library References '
Countics =18, C.1.8. Couniies § 31,
Municipal Corporations &6. C.J.8. Municipal Corporations § 11.
Waestlaw Topic Nos, 104, 268.

Notes of Decisions

In general 1 Tort Claims Act 7
Criminal responsibility of members 3
Ministerial officers, generally 3 1. In general

Removal of members 4
Sale of water 6
Standard of care 2

Board members of the Mi. Zion Public Ser-
vice Disirict canaot be compensated for per-
forming the duties of treasurer and/or secretary
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for the Mt Zion Public Service District; fur-
thermore, a board member may not be compen-
sated for reading meters for the Mt Zion Public
gervice District. 63 W.Va, Op.Auy.Gen, 2 (July
14, 1988) 1988 WL 483329,

2. Sitandard of care

Public service district owes duty of reasonable
care to avoid damage to property of others with
pespect o miaintenance  of  water  lines.
McCloud v. Salt Rock Water Public Service
Dist., 2000, 333 S.E.2d 879, 207 W.Va. 453.

§ 16-13A-3a

4. Removal of members

Public Service District board member can be
remaoved by majority vote of registered volers.
3t W.Va, OpAuy.Gen. 564 (November 10,
1963) 1965 WL, 92492,

5. Criminal responsibility of members

County commissioner's conviction for being
or becoming pecuniarily interested in contract
over which he might have some voice or influ-
ence was supported by evidence of his contin-
ued performance of contract maintenance work
for public service district afier his election to

commission. Code, 6§1-10-13, State v, Neary,
1987, 365 S.E.2d 393, 179 W.Va. 115, Countics
& 60

waters And Water Courses €@ 2035

3. Ministerial officers, generally

Public policy of West Virginia, as cevidenced
by statute making it unlawful for county or
district board member or officer to he or be-
come pecuniarily interested in proceeds of any
contract or service over which he might have
any voice, infinence, or control, is not directed
against actual fraud or collusion but is for pur-
pose of preventing those acts and climinating
any opportunity therefor, and purpese of statute
is to proteet public funds and give official recog-
nition to fact that person cannot properly repre-
sent public in transacting business with himself.
Code, 61-10-15. Stale v. Neary, 1937, 365
S.E.2d 393, 179 W.Va. 113, Courts & 53;
Judges &= 21

6. Sale of water

Public Service Districts may scll, at whole-
sale, bulk water 1o other municipal corpora-
tions, 31 W.Va. Op.Atv.Gen. 739 {(March 16,
1960} 1966 WL 57469,

7. Tort Claims Act

Tort Claims Act’s protection extended 1o pub-
lic service districts, under the Act’s definition of
political subdivision, which included the term
“public service districts,” despite general au-
thorization for public service districts o “'sue
and be sued,”in the Public Health statutes.  Zir-
kle v. Elkins Road Public Scrvice Dist., 2007,
633 S.E.2d 1535, Waters And Water Courses &=
1833

§ 16~13A-3a.

The county commission or the pubiic service commission or any other
appointive body creating or cstablishing a public service district under the
provisions of this article, or any group of five percent or more of the customers
of a public service district, may petition the circuit court of the county in which
the district maintains its principal office for the removal ol any member of the
governing board thercol for consistent violations of any provisions of this
article, for reasonable cause which includes, but is not limited to, a continued
failure 10 attend meetings of the board, failure to diligently pursue the objec-
tives for which the district was created, or failure o perform any other duty
either prescribed by law or required by a final order of the public service
commission or for any malfeasance in public office. Any board member
charged with a violation under this section who olfers a successful defense
against such charges shall be reimbursed for the reasonable cosis of such
defense from district revenues. Such costs shali be considered as costs associ-
ated with rate determination by the public service district and the public
service commission. If the circuit court judge hearing the petition for removal
finds that the charges are frivolous in nature, the judge may assess all or part of
the court costs, plus the reasonable costs associaled with the board member's
defense, against the party or partics who petitioned the court for the board
member’s removal.
Acts 1963, ¢. 75; Acts 1971, c. 72; Acts 1981, ¢, 124; Acts 1986, c. BI.
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Library References

Countics =45,
Public Utilities ¢=143.
Westlaw Topic Nos. 104, 317A.

C.1.S. Coumics § 67.

C.1.S. Public Usilities §§ 26 to 32, 13% 10 167,
16910 171, 177 10 178.

Notes of Decisions

Criminal responsibility of members |
Ministerial oflTicers, generally 2
Sufficiency of evidence 3

I. Criminal responsibility of members

Upon becoming member of county commis-
sion, person who is pecuniarily interested in
procecds of any contract or service with public
service district violawes crimiinal conflict of in-
terest statute; by virtue of thait position, that
person has some voice, influence, or contrel
over continuation of contract. Code, 61-10-13.
State v. Neary, 1937, 365 S.E2d 3u3, 179
W.Va. 115, Counties &= 60

2. Ministerial officers, generally

Public policy of West Virginia, as cvidenced
by statute making it unlawfil for county or
district board member or officer to be or be-
come pecuniarily interested in proceeds of any
contract or service over which he might have
any voice, influence, or contral, is not direcied
agatnst actual fraud or collusion but is for pur-
pose of preventing those acts and climinating
any opportunity therefor, and purpose of statute

is to protect public funds and give official recog.
nition to fact that person cannot properly repre-
sent public in iranszcting business with himself,
Code, 61-10-15. State v. Neary, 1987, 355
S.E2d 395, 179 wVa. 15, Courts €& 35;
Judges &= 21

3. SufTiciency of evidence

County commissioner’s conviction for being
or becoming pecuniarily interested in contrac
over which he might have some voice or influ-
ence was supported by evidence of his contin-
ued performance of contract maimenance work
for public service district alter his clection io
cotnission. Code, 61-10-15. Sine v. Neary,
1987, 365 S.E.2d 395, 179 W.Va. |13, Counties
<= a6l

Conflict of interest indictment against county
commissioner was sufficient even though i did
not characicrize commissioner’s interest as pe-
cuniary, and cornmisstoner was nol entitled 1o
bill of particulars. Code, 61-10-13. State v.
Neary, 1987, 365 S.1.2d 393, 179 W.Va. 115,
Counties &= 60

§ 16-13A-4. Board chairman; members' compensation; procedure; dis-

trict name

(a) The chairman shall preside at all meetings of the board and may vote as

any other member of the board.

If the chairman is absent from any meeting,

the remaining members may select a temporary chairman and il the member
selected as chalrman vesigns as such or ceases for any reason to be a member
of the board, the board shall sclect one of its members as chairman to serve
unti! the next annual organization meeting.

(b) Salaries of the board members are:

(1) For districts with fewer than six hundred customers, up to seventy-five
dollars per attendance at regular monthly mectings and fifty dollars per
attendance at additonal special meetings, total salary not to exceed fifteen
hundred dollars per annum;

(2) For districts with six hundred customers or more but fewer than two
thousand customers, up to one hundred dollars per attendance at regular
monthly mectings and seventy-five dollars per attendance at additional special
meetings, total salary not o exceed two thousand five hundred fifty dollars per
annum;

(3) For districts with two thousand customers or more, up to onc hundred
wwenty-five dollars per attendance at regular monthly mectings and seventy-five
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dollars per attendance at additional special mectings, total salary not 1o exceed
threc thousand seven hundred (ifty dollars per annum; and

(4) For districts with four thousand or more customers, up to onc hundred
fifty dollars per attendance at regular monthly meetings and one hundred
dollars per attendance at additional special meetings, total salary not to exceed
five thousand lour hundred dollars per annum.

The public service district shall certify the number of customers served 1o the
Public Service Commission beginning on the first day of July, one thousand
nine hundred eighty-six, and continue each fiscal yvear thereaflter.

{c) Public service districts selling water to other water utilities for resale may
adopt the {ollowing salaries for its board members:

(1) For districts with annual revenues of less than filty thousand dollars, up
w seventy-five dollars per attendance at regular monthly mectings and fifty
dollars per atlendance at additional special mectings, 1otal salary not to exceed
fifteen hundred dollars per annum;

(2) For districts with annual revenues of filty thousand dollars or more, but
less than two hundred fifty thousand dollars, up to one hundred dollars per
attendance at regular monthly meetings and seventy-five dollars per attendance
at special meetings, lotal salary not to exceed two thousand five hundred fifty
dollars per annum;

(3} For districts with annual revenues of two hundred fifiy thousand dollars
or more, but less than five hundred thousand dollars, up o one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-five
dollars per attendance at additional special meetings, total salary not to exceed
three thousand seven hundred fifty dollars per annum; and

(4) For districts with annual revenues of five hundred thousand dollars or
more, up to one hundred fifty dollars per auendance at regular monthly
mectings and one hundred dollars per attendance at additional special meet-
ings, total salary not to exceed five thousand four hundred dollars per annun.

The public service district shall certify the number of customers served and
its annual revenue to the public service commiission beginning on the first day
of July, two thousand, and continue each fiscal year thereafter,

(d} Board members may be reimbursed for all reasonable and necessary
expenses actually incurred in the performance of their duties as provided for by
the rules of the board.

{(e) The board shall by resolution determine its own rules of procedure, fix
the time and place of its meetings and the manner in which special meetings
may be called. Public notice of meetings shall be given in accordance with
scction three, article nine-a, chapter six of this code. Emcrgency meetings may
be called as provided for by said section. A majority of the members constitut-
ing the board also constitute a quorum to do business.

() The members of the board are not personally liable or responsible for any

obligations of the district or the board, but arc answerable only for willful
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misconduct in the performance of their dutics. The county commission which,
created a district or county commissions il more than one created the distrig;
may, upon wrilten request of the district, adopt an order changing the officig)
name of a public service district: Provided, That such name change will not be
elfective until approved by the public service commission of West Virginia ang
the owners of auy bonds and notes issued by the district, if any, shall haye
consented, in writing, to the name change. If a district includes territory
located in more than one county, the county commission or county commis.
sions changing the name of the district shall provide any county commission
into which the district also extends with a certified copy ol the order changing
the name of the district, The olficial name of any district creaied under the
provisions of this article may contain the name or names of any city, incorpe-
rated town or other municipal corporation included therein or the name of any
county or counties in which it is located.

Acts 1933, ¢, 147, Acts 1981, . 124, Acts 1986, ¢, 81: Acts 1997, c. 1539, elll 90 days

alter April 12, 1997; Acts 2000, c. 199, eff. 90 days after March 11, 2000; Acts 2005, ¢.
196, eff. 90 days alier April 8, 2003,

Library References
Countics ¢&=68, 87. C.J.S. Counties 88 107 10 118, 128.

Municipat Corporations €=161. C.1LS. Municipal Corporations §5 372 1o 390.
Wostlaw Topic Nos. 104, 248.

Notes of Decisions
In general | forming the dutivs of treasurer and/or seeretary
for the Mt, Zion Public Service District; fur-
thermore, a board member mav not be compen-
t. In general sated for reading meters for the Mi, Zion Public
Board members of the Mt Zion Public Ser-  Service District. 63 W.Va, Op.Auy.Gen. 2 (July
vice District cannot be compensated for per- 14, 1988) 1988 WL 483329,

§ 16-13A-5. General manager of board

The board may employ a general manager to serve a term ol not more than
five vears and until his or her successor is employed, and his or her compensa-
tion shall be fixed by resolution of the board. Such general manager shall
devote all or the required portion of his or her time to the aflairs of the district
and may cmploy, discharge and fix the compensation of all emplovees of the
district, except as in this article otherwise provided, and he or she shall
perform and exercise such other powers and dutics as may be conferred upon
him or her by the board.

Such general manager shall be chosen without regard to his or her political
affiliations and upon the sole basis of his or her administrative and technical
qualifications to manage public scrvice properties and affairs of the district and
he or she may be discharged only upon the affirmative voie of two thirds of the
board. Such general manager need not be a resident of the district at the time
he or she is chosen. Such general manager may not be a member of the board
but shall be an employee of the board.

The board of any public service district which purchases water, sewer or
stormwater service from a municipal water, sewer or stormwater system or
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another public service district may, as an alternative to hiring its own general
manager, ¢lect to permit the general manager of the municipal water, sewer or
slormwaler svstem or public service district from which such water, sewer or
stormwater scrvice is purchased provide professional management to the
disirict, if the appropriate municipality or public service board agrees to
provide such assistance. The general manager shall receive reasonable compen-
sation for such service.

Acis 1933, ¢, 147; Acts 1981, c. 124: Acts 1986, ¢. 81, Acts 2002, c. 272, eff. 99 days
after March 9, 2002,

Library References

Counties €65, 68. C.1.5. Countics §8 101 10 103, 107 1o 118.
Municipal Corporations &=149, 16]. C.J.S. Municipal Corporations §§ 361 to 366,
Westlaw Topic Nos. 104, 268, 368, 372 to 390.

§ 16-13A~-6. Employees of board

The board may in its discretion from time o time by resolution passed by a
majority vote provide for the employment of an attorney, fiscal agent, one or
more engineers and such other employees as the board may determine neces-
sary and expedicnt. The board shall in and by such resolution fix the term of
employment and compensation and prescribe the duties (0 be performed by
such employees.

Acts 1933, ¢ 147; Acts 1981, ¢. 124,

Library References

Countics €263, 68, 87. C.J.S. Municipal Corporations §§ 361 1o 366,
Municipal Corporations =149, 161, 170. 368, 372 10 405.
Westiaw Topic Nos. 104, 268.
C.J.S. Counties 88 101 to 103, 107 10 118,
128,

§ 16-13A-7. Acquisition and operation of district properties

The board of such districts shall have the supervision and control of all public
service properties acquired or constructed by the district, and shall have the
power, and it shall be its duty, to maintain, operate, extend and improve the
same, including, but not limited to, thosc activities necessary to comply with all
federal and state requirements, including water quality improvement activities.
All contracts involving the expenditure by the district of more than fifteen
thousand dollars for construction work or {or the purchase of equipment and
improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class [ legal advertisement
in compliance with the provision of article three, chapter fifty-nine of this code,
and the publication area for such publication shalli be as specified in section
two of this article in the county or counties in which the district is located. The
publication shail not be less than ten davs prior to the making of any such
contract. To the extent allowed by law, in-state contractors shall be given first
priority in awarding public service district contracts. It shall be the duty of the
board to cnsure that local in-state labor shall be utilized to the greatest extent
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possible when hiring laborers for public service district construction or mainge.
nance repair jobs. It shall further be the duty of the board 1o encourage
contractors to use American made products in their construction to the exten;
possible. Any obligations incurred of any kind or chavacter shall not in any
event constitute or be deemed an indebtedness within the meaning of any of the
provisions or limitations of the constitution, but all such obligations shall he
payable solely and only out of revenues derived from the operation of the publjc
service properties of the district or from proceeds of bonds issued as hereinafter
provided. No continuing contract for the purchase of materials or supplies or
for furnishing the district with clectrical energy or power shall be entered ing
for a longer period than fifteen years.

Acts 1953, . 147, Acts 1967, ¢. 105: Acts 1981, c. 124 Acts 1982, c. 24, Acis 1986, ¢

81; Acts 1997, ¢. 139, eff. 90 days after April 12, 1997; Acts 2002, c. 272, efl. 90 days
after March 9, 2002,

Library References

Counties ¢=107. C.J.S8. Countics § 147.
Municipal Corporations =711,
Public Utilities <=1 14,

Woestlaw Topic Nos. 104, 268, 3174,

C.J.5. Municipal Corporations 8 1335,
€.).5. Public Utilities 8§ 5 10 9, 202 i0 207.

§ 16-13A-8. Acquisition and purchase of public service properties; right of
eminent domain; extraterritorial powers

The board may acquire anv publicly or privately owned public service
properties located within the boundaries of the district regardless of whether or
not all or any part of such properties are located within the corporate limits of
any city, incorporated town or other municipal corporation included within the
district and may purchase and acquire all rights and franchises and any and all
property within or owtside the district necessary or incidental o the purpose of
the district.

The board may construct any public service properties within or outside the
district neccessary or incidental to its purposcs and each such district may
acquire, construct, maintain and operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundarics of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities, stormwater
facilities or gas [acilities or all of these, then the district may not acquire,
construct, establish, improve or extend any public service properties of the
same kind within such city, incorporated towns or other municipal corpora-
tions or the adjacent unincorporated territory served by such cities, incorporat-
ed towns or other municipal corporations, except upon the approval of the
public service commission, the consent of such cities, incorporated towns or
other municipal corporations and in conformity and compliance with the rights
of the holders of any revenue bonds or obligations theretofore issued by such
cities, incorporated towns or other municipal corporations then outstanding
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Note 1

and in accordance with the ordinance, resolution or other proceedings which
authorize the issuance of such revenue bonds or obligations.

Whenever such district has constructed, acguired or established water {acili-
tics, sewer facilitics, a stormwater system, stormwaler management program or
gas facilities for water, sewer, stormwater or gas services within any city,
incorporated town or other municipal corporation included within a district,
then such city, incorporated town or other municipal corporation may not
thereafter construct, acquire or establish any lacilities of the same kind within
such city, incorporated town or other municipal corporation without the
consent of such district.

For the purpose of acquiring any public service properties or lands, rights or
easenienis deemed necessary or incidental for the purposes of the district, each
such district has the right of eminent domain to the same extent and to be
exercised in the same manner as now or hereafter provided by iaw for such
right of eminemt domain by cities, incorporated towns and other municipal
corporations: Provided, That the power of eminent domain provided in this
section does not extend to highways, road and drainage easenments, or stormwa-
ter [acilities constructed, owned or operated by the West Virginia division of
highways without the express agreement of the commissioner ol highways:
Provided, however, That such board may not acquire all or any substantial part
of a privately owned waterworks system unless and until authorized so to do by
the public service commission of West Virginia, and that this section shall not
be construed o authorize any district to acquire through condemnation pro-
ceedings either in whole or substantial part an existing privately owned
waterworks plant or system or gas facilities located in or furnishing water or
gas service within such district or extensions made or to be made by it in
tervitory contiguous 10 such existing plant or system, nor may any such board
construct or extend its public service propertics 1o supply its services into areas
served by or in competition with existing waterworks or gas facilities or
extensions made or to be made in territory contiguous to such existing plant or
system by the owner thereol.

Acts 1953, ¢. 147; Actls 1980, ¢. 60; Acts 1981, ¢. 124; Acts 2002, c. 272, cff. 90 davs
after March 9, 2002.

Library References

Counties S=1413, 104, C.LS. Counties 88 143 to 144, 147.
Eminent Domain &=6. 16. C.1.S. Municipal Corperations §§ 873 1o 880.
Municipal Corporations €221, 224. C.1.S. Property § 17.

Westlaw Topic Nas, 104, 148, 268,

Notes of Decistons

in general 2 Valuation of property 4

Connections with sewers or drains 6

Eminent domain powers 3 1. Validity

Envu:onmenta] assessment 5 Title of act authorizing creation of public ser-
Public corporation 7 vice districts in connection with acquisition,
Validity | construction, maintenance, operation, improve-

ment and extension of propertics supplying wa-
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Note 1

ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient to meet constitutional
requirements, Acts 1933, c. 147; Const. arl. 6,
§ 30. State ex rel. McMillion v. Stahl, 1955, 89
S.E.2d 693, 141 W.Va, 233, Suatutes €& 123(3);
Statutes @ 123(5)

Property of public service district is public
property used for public purposcs, and, under
conslitutional provision that public property
shall be exempt from taxation, statute authoriz-
ing creation of public service disiricts and
granting tax exempiion was noi violative of con-
stitutional provision requiring that taxation be
cqual and uniform throughout siate.  Acts 1953,
c. 147, 8 1 et seq.; Const. art. 10, 5 1. State ex
rel. MeMillion v. Stahl, 1935, 89 S.E.2d 693,
141 W.Va. 233, Taxation & 2289

2. In general

Stalute providing that privale property may
be taken or damaged for a number of specilied
purposes amounis to legishative declaration of
public purposes within meaning of laws, and 0t
is a judicial question whether such declaration
is consonant with organic law, Acts 1949, c.
59; Const. art. 3, § 9. Stawe ex rel. McMillion
v. Stahl, 1933, 89 S.E.2d 693, 141 W.Va. 233.
Constitutional Law & 2510

3. Eminent domain powers

Although construction of new facility pro-
posed by utility will often require taking of
private property through eminent domain, ab-
sent express statutory language Public Service
Commission (PSC) has no duty to review and
decide issues that are inherent in eminent do-
main proceeding. Sexton v. Public Service
Com'n, 1992, 423 S.E.2d 914, 188 W.Va. 305.
Public Uuilities <= 114

Statute providing that private property may
be taken or damaged for a number of specified
purposcs is consonant with organic law and is
constitutional. Acts 1949, c. 59; Const. art. 3,
§ 9 State ex rel, MeMillion v, Stahl, 1953, 89
S.E.2d 693, 141 W.Va. 233, Eminent Demain
=3

4. Valuation of property

Although landowner is compeicent to give esti-
mate of value of property in eminent domain
proceeding, that valuation is not conclusive;
government agency may vely on appraisal re.
port concerning estimated value of property to

PUBLIC HEALTY

be taken. Sexton v. Public Service Com'p
1992, 423 S.E.2d 914, 188 W.Va. 305. Ey
dence &= 368(4)

5. Environmental assessment

Whether construction  of sewage lagoons
would constitute “nuisance” does not defea;
Public Service Commission’s (PSC) jurisdiction
to issue certificaie of public convenience ang
necessity; while PSC may assess environmenta]
considerations, chief inquiry by PSC is need of
public for project. Code, 24-2-11. Sexton v,
Public Service Com'n, 1992, 423 S.E.2d 9)4,
188 W.Va. 305. Municipal Corporations &
708

6. Connections with sewers or drains

City, rather than sewer and water districts,
was entitled to provide sewer and water ser-
vices to newly developed tract that was within
districts’ boundaries, bul was annexed to eity,
where such services were not previously fur-
nished o tract. Code, 16~13A-8. Berkeley
County Public Service Sewer Dist. v. West Vir-
ginia Public Service Com'n, 1998, 312 S.E.2d
201, 204 W.Va. 279, Municipal Corporations
<= T12(1);, Waters And Water Courses ¢ 201

If 2 tract of real estate located within a public
serviee district has been annexed into a munici-
pality, then, as between the municipality and
the public service district, the municipality has
the superior right to extend water and/or sewer
service which were not being previously fur.
nished to the tract by the public service district,
and under those circumstances, a public service
district would need the consent of the munici-
pality and the Public Service Commission (PSC)
in order to provide such service, Code,
16-13A-8.  Berkeley County Public Service
Sewer Dist. v. West Virginia Public Service
Com'n, 1998, 512 S.E.2d 201, 204 W.Va. 279.
Municipal Corporations & 712(1); Waters And
Waier Courses & 201; Waters And Water
Courses & 202

7. Public corporation

A public service district is a public corpora-
tion and docs not come within constitutional
provision which in substance provides that all
corporations shall be created by general laws
and which is applicable to private corporations.
Acts 1953, ¢. 147, § 1 et seq.; Const. art. 11,8 1.
State ex rel. McMillion v. Stahl, 1955, 89 S.E.2d
693, 141 W.Va, 233. Statules & 80(3)

§ 16-13A-9. Rules; service rates and charges; discontinuance of service;
required water and sewer connections; lien for delinquent

fees

(a}(1) The board may make, enact and enforce all needful rules in connection
with the acquisition, construction, improvement, extension, management,
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maintcnance, operation, care, protection and the use of any public service
properties owned or controtied by the district. The board shall establish rates,
fees and charges for the scrvices and facilitics it furnishes, which shall be
sufficient at all times, notwithstanding the provisions of any other law or laws,
to pay the cost of maintenance, operation and depreciation of the public service
properties and principal of and interest on all bonds issued, other obligations
incurred under the provisions of this article and all reserve or other payments
provided for in the proceedings which authorized the issuance of any bonds
under this article. The schedule of the rates, fees and charges may be based
upon:

{A) The consumption of water or gas on premises connected with the facili-
ties, taking into consideration domestic, commercial, industrial and public use
of water and gas;

{B)} The number and kind of fixtures connected with the {acilities located on
the various premises;

{C) The number of persons served by the {acilities;

(D) Any combination of paragraphs (A}, (B) and (C) of this subdivision; or

(E) May be determined on any other basis or classification which the board
may determine to be fair and reasonable, taking into consideration the location
of the premises served and the nature and extent of the services and facilities
furnished. However, no rates, fees or charges for stormiater services may be
assessed against highways, road and drainage eascments or stormwater facili-
ties constructed, owned or operated by the West Virginia division ol highways.

(2) Where water, sewer, stormwater or gas scrvices, or any combination
thereof, are all furnished to any premises, the schedule of charges may be billed
as a single amount for the aggregate of the charges. The board shall require all
users of services and facilities furnished by the district to designate on every
application for service whether the applicant is a tenant or an owner of the
premises to be served. Il the applicant is a tenant, he or she shall state the
name and address of the owner or owners of the premises 10 be served by the
district. Notwithstanding the provisions of section cight, article three, chapter
twenty-four of this code to the contrary, all new applicants for service shall
deposit the greater of a sum equal to two twellths of the average annual usage
of the applicant’s specific customer class or fifty dollars, with the district to
secure the pavment of service rates, fees and charges in the event they become
delinquent as provided in this section. If a district provides bath water and
sewer service, all new applicants for service shall deposit the greater of a sum
equal to two twelfths of the average annual usage for waler scervice or fifty
doilars and the greater of a sum cqual to two twellths of the average annual
usage {or wastewaler service of the applicant's specific customer class or fifuy
dollars. In any case where a deposit is forfeited 1o pay service rates, fees and
charges which were delinquent at the time of disconnection or termination of
service, no reconnection or reinstatement of service may be made by the
district until another deposit equal to the greater of a sum equal 1o two twelfths
of the average usage for the applicant’s specific customer class or fifty dollars

607



§16-13A-9 PUBLIC HEALTYH

has been remitted to the district. After twelve months of prompt paymep;
history, the district shall return the deposit to the customer or credit the
customer’s account at a rate as the public service commission may prescribe:
Provided, That where the customer is a tenant, the district is not required tq
veturn the deposit until the time the tenant discontinues service with the
district. Whenever any rates, fees, rentals or charges for services or facilitieg
furnished remain unpaid for a period of twenty days after the same become duye
and payable, the user of the services and facilities provided is delinguent ang
the user is lable at law until all rates, fecs and charges are fully paid. The
board may, under reasonable rules promulgated by the public service commis.
sion, shut off and discontinue water or gas services to all delinquent users of
cither water or gas facilities, or both, ten days alter the water or gas services
become delinquent.

(b) In the event that any publicly or privately owned utility, city, incorporat-
ed town, other municipal corporation or other public service district included
within the district owns and operaltes separately either water facilities or sewer
facilitics, and the district owns and operates the other kind of facilities cither
water or sewer, as the case may be, then the district and the publicly or
privately owned utility, city, incorporated town or other municipal corporation
or other public service district shall covenant and contract with each other 1o
shut off and discontinue the supplying of water service for the nonpayment of
sewer service fees and charges: Provided, That any contracts entered into by a
public service district pursuant 1o this section shall be submitted to the public
service commission for approval. Any public service district providing water
and sewer scrvice Lo its customers has the right to terminate water service lor
delinquency in payment of either water or sewer bills. Wherc one public service
district is providing sewer service and another public service district or a
municipality included within the boundaries of the sewer district is providing
water service, and the district providing sewer service experiences a delinquen-
cy in payment, the district or the municipality included within the boundaries
of the sewer district that is providing water service, upon the request of the
district providing sewer service to the dclinquent account, shall terminate its
water service to the customer having the delinquent sewer account: Provided,
however, That any termination of water service must comply with all rules and
orders ol the public service commission.

{c) Any district furnishing sewer facilities within the district may require, or
may by petition to the circuit court of the county in which the property is
located, compel or may require the division of health to compel all owners,
tenants or occupants of any houses, dwellings and buildings located near any
sewer facilitics where sewage will flow by gravity or be transported by other
methods approved by the division of health, including, but not limited to,
vacuum and pressure systems, approved under the provisions of section nine,
article one, chapter sixteen of this code, from the houses, dwellings or buildings
into the sewer facilities, to connect with and use the sewer facilities and to
cease the use of all other means for the collection, treatment and disposal of
sewage and waste matters from the houses, dwellings and buildings where
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there is gravity flow or transportation by any other methods approved by the
division ol health, including, but not limited to, vacuum and pressure systems,
approved under the provisions of section nine, article one, chapter sixteen of
this code and the houscs, dweliings and buildings can be adequately served by
the sewer facilities of the district and it is declared that the mandatory use of
the sewer facilities provided for in this paragraph is necessary and essential for
the health and wellare of the inhabitants and resideats of the districts and of
the state. I the public service district requires the property owner to connect
with the sewer facilities even when sewage from dwellings may not flow to the
main line by gravity and the property owner incurs costs for any changes in the
existing dwellings’ exterior plumbing in order to connect 1o the main sewer
line, the public service district board shall authorize the district o pay all
reasonable costs for the changes in the exterior plumbing, including, but not
limited to, installation, operation, maintenance and purchase of a pump or any
other method approved by the division of health. Maintenance and operation
costs for the extra installation should be reflected in the users charge for
approval of the public service commission. The circuit court shall adjudicate
the merits of the petition by summary hearing to be held not fater than thirty
days after service of petition 10 the appropriate owners, lenants or occupants.

(d) Whenever any district has made available sewer facilities 1o any owner,
tenant or occupant of any house, dwelling or building located near the sewer
facility and the engineer for the district has certified that the sewer facilitics are
available to and are adequate to serve the owner, tenant or occupant and
sewage will flow by gravity or be transported by other methods approved by the
division of health from the house, dwelling or building into the sewer [acilities,
the district may charge, and the owner, tenant or occupant shall pay the rates
and charges for scrvices established under this article only after thirty-day
notice of the availability of the facilities has been received by the owner, enant
or occupant. Rates and charges for sewage services shall be based upon actual
water consumption or the average monthly water consumption based upon the
owner's, tenant’s or occupant’s specilic customer class.

(e} Whenever any district has made available a stormwater system o any
owner, tenant or occupant of any real property located near the siormwater
system and where stormwater from real property affects or drains into the
stormwater system, it is hereby found, determined and declared that the owner,
tenant or occupant is being served by the stormwater system and it is further
hereby found, determined and declared that the mandatory use of the stormwa-
ter system is necessary and essential for the health and welfare of the inhabit-
ants and residents of the district and of the state. The district may charge, and
the owner, tenant or occupant shall pav the rates, fees and charges for
stormwater services established under this anicle only after thirty-day notice of
the availability of the stormwater system has been received by the owner.

{0y All delinquent Tees, rates and charges of the district for either water
facilities, sewer facilities, gas facilities or stormwater systems or stormwater
management programs arc liens on the premises served of equal dignity, rank
and priority with the lien on the premises of state, county, school and munici-
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pal taxes. In addition to the other remedies provided in this section, pub}i,
service districts are granted a deferral of filing fees or other fees and cogy
incidental to the bringing and maintenance of an action in magistrate court for
the collection of delinquent water, sewer, stormwater or gas bills. If the districy
collects the delinquent account, plus reasonable costs, from its customer of
other responsible party, the district shall pay to the magistrate the normal filing
fee and reasonable costs which were previously deferred. In addition, each
public service district may exchange with other public service districts a list of
delinquent accounts: Provided, That an owner of real property may not be held
liable for the delinquent rates or charges for services or facilities of a tenant,
nor may any lien attach to real property for the reason of delinquent rates or
charges for services or facilities of a tenant of the real property, unless the
owner has contracted directly with the public service district to purchase the
services or facilities.

(g) Anything in this section to the contrary noiwithstanding, any establish.
ment, as defined in section three, article eleven, chapier twenty-two, now or
hereafter operating its own sewage disposal sysiem pursuant to a permit issued
by the division of environmental protection, as prescribed by section eleven,
article eleven, chapter twenty-two of this code, is exempt from the provisions of
this scction.

Acts 1953, ¢, 147; Acis 1965, ¢. 134; Acts 1980, c. 60; Acis 1981, ¢. 124; Acts 1986, c.

81; Acts 1989, c. 174: Acis 1994, ¢. 61; Acts 2002, ¢. 272, eff. 90 days after March 9,
2002; Acis 2003, ¢. 183, efi. 90 days after March 8, 2003,
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nition of purchasc money mortgage priority in
West Virginia. Abraham M. Ashton, 107 W, Va.
L. Rev. 525 (2003).

Library References

Gas < 14.6.

Municipal Corporations ¢=712.
Waters and Water Courses €2203.
Westlaw Topic Nos. 190, 268, 405,

C.J.S. Gas 8§ 64, 8410 85.
C.J.S, Municipal Corporations § 1535.
C.J.8. Waters 88 483, 666 to 732.

Notes of Decisions

Notice of availability of sewer service 5
Public service district liens 3

Rates and charges for service 4
Takings 2

validity 1

t. Validity

In siatute authorizing creation of public ser-
vice districts, provision for delinquent lixed
rates and charges for services rendered 10 be
lien on premises served was not unconstitution-
al as depriving owners of property without due
process of law or as vielating Fourteenth
Amendment of United States Constitution or

applicable provisions of State Constitution.
Acts 1953, ¢. 147, & | ¢t seq.; Const. art. 3, §8 9,
10; U.S.C.A.Const. Amend. 14, Siate ex rel
McMillion v. Stahl, 1935, 89 S.E.2d 693, 141
W.Va. 233, Constitutional Law ¢&= 4416; Mu-
nicipal Corporations <= 408(1)

2. Takings

Public scrvice district’s requiring property
owner to connect onto its sewer system and to
abandon private sewer system located on prop-
erty was not a taking of private property with-
out just compensation. Const. Art. 3, § 9
Code, 16-13A-9; U.S.C.A. Const.Amend. 5.
Kingmill Valley Public Service Dist. v. River-
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view Estates Mobile Home Park, Inc., 1989, 336
§.£.2d 483, 182 W.Va. 116, Eminent Domain
e 2.18

Statate providing that privale property may
be taken or damaped for a number of specified
purposes amounts to legislative declaration of
public purposes within meaning of laws, and it
is o judicial question whether such declaration
is consonant with organic law. Acts 1949, ¢,
39: Const. art, 3, 3 9, Siae ox rel. Medtillion
v. Stahl, 1935, 8% S.E.2d 643, 141 W.Va. 233,
Constitutional Law &= 2510

3. Public service district tiens

Public service district lHens must be docketed
to be enforceable against purchaser of property
for valuable consideration, without notice.
Code, 16-13A-9, 38-10C-1. McClung Invest-
ments, Ine. v. Green Valley Community Public
Service Dist,, 1997, 483 S.E.2d 434, 199 W.Va.
490. Gas &= 14.6; Municipul Corporations &=
T12(7; Waters And Water Courses @ 203(14)

Public service district’s failure 1o dockel no-
tice of lien prior 1o date purchaser recorded
deed of trust prevented district from enlorveing
sewer len against purchaser, Code, 16-13A-9,
33-10C-1. McClung Investments, Ine, v, Green
Valley Community Public Service Dist,, 1997,
485 S.E.2d 434, 199 W.Va, 490. Municipal
Corporations & 712(7)

If owner, tenant or occupant of garage apart-
ment did not receive netice that public service
district’s sewer factlities  were  available for
apartment, district would have been without
statutory authority to impose charges and a lien
against apartment for sewer services, though
the npartment was on a lot containing another
dwelling which was properly subject to sewer
service charges. Cade, 16-13A-9, 16-13A-21.
Rhodes v. Malden Public Service Dist.,, 1983,
301 S.E.2d 601, 171 W.va. 845, Municipal
Corporations & 712(7)

Siatwie authorizing creation of public service
districts confers wpon public service board au-
thority 1 create martgage lien on the propery
of public service district, and action of legisla-
ture conferring such authority was withia the
legislature's power. Acts 1933, ¢. 147; Const.
art, 10, 8 B State ex rel. McMillion v, Stahl,
19535, 8% S.E.2d 693, 141 W. Va. 233. Munici-

§ 16-13A-9a.

§ 16-13A-9a

pzl Corporations €= 222: Municipal Corpora-
lions <= 225(1)

4. Rates and charges for service

Stutute clearly and unambiguously gives Pub-
lic Service Commission (PSC) power to reduce
or increase uiility rates whenever it finds that
existing rate is unjust, unrcasonable, insuffi-
cient, of unjustly discriminatory or otherwise in
violation of anv provision of legislation govern-
ing Commission. Code, 24-1-1 et seq., 24-2-3.
State ex vel. Waler Development Authority v,
Northern Wayne County Public Service Dist.,
1993, 464 S.E.2d 777, 195 W.Va. 135. Public
Utilities &= 123

Corporations holding sewer revenue bonds of
public service district, o public corporation and
political subdivision of siate, had right by man-
damus 10 enforce and compel distriet and mem-
bers of the Public Scrvice Board to establish,
charge and collect rates for services rendered
by districr sufficient to provide for all vperation-
al and mainkenance expenses, to pay, when due,
priecipal and interest of revenue bonds issued
by districs, and to file tarills reflecting such
charges  with  Public  Service Commission.
Code, 16-13A-1 ¢t seq., 16-13A-9, 16-13A-10,
16-13A-13, 16-13A-17. State ex rel. Allsiate
Ins. Co. v. Union Public Scrvice Dist, 1966, 151
S.E.2d 102, 151 W.Va. 207. Mandamus & 110

Duty imposed on public service district, a
public corporation and political subdivision of
state, lo establish rates and charges sofficient to
pay cost of maintenance, operation and depreci-
ation of properties of district and principal of
and interest on all bonds issued by district is
nondiscretionary duty which may be enforced
by mandamus. Code, 16-13A-9. State ox rel,
Allstale Ins, Co. v. Union Public Service Dist,
1966, 151 S.E.2d 102, 151 W.Va. 207. Manda-
mus = 80

5. Notice of availability of sewer service

Issue of fact as to whether owner or tenant
had received notice that public service district’s
sewer services were available for parage apart
ment, so as to allow imposiiion of sewer serviee
charges and a lien against apariment, was oot
appropriate for resolution in mandamus pro-
ceeding. Code, 16-13A-9, 16-13A-21. Rhodes
v. Malden Public Service Dist., 1983, 301
S.E.2d 601, 171 W.Va. 645, Mandamus ¢ 174

Limitations with respect to foreclosure

No public service district shall foreclose upon the premises served by such
district for delinguent fees, rates or charges for which a lien is authorized by
sections nine or nincteen of this article except through the bringing and
mainienance of a civil action for such purpose brought in the circuit court of

the county wherein the district lies.

In every such action, the court shail be

required to make a finding based upon the evidence and facts presented that
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the district prior to the bringing of such action had exhausted all othe,
remedies for the collection of debts with respect to such delinquencies. In pg
event shall foreclosure procedures be instituted by any such district or on jis
behalf unless such delinquency had been in existence or continued for a peripg
of two years from the date of the first such delinquency for which foreclosure jg
being sought.

Acts 1982, c. 74.

Library References

Gas €=14.6. ' C.J.S. Gas &% 64, 84 to 83.
Municipal Corporations &712.

Waters and Water Courses &2203.
Woestlaw Topic Nos. 190, 263, 405,

€.J.8. Municipal Corporations § 1335,
C.I.5. Waters §§ 483, 664 to 732.

§ 16-13A-10. Budget

The board shall establish the beginning and ending of its fiscal year, which
period shall constitute its budget yvear, and at least thirly days prior to the
beginning of the first [ull fiscal year after the creation of the district and
annually thereafier the general manager shall prepare and submit to the board
a tentative budger which shall include all operation and maintenance expenses,
payments to a capital replacement account and bond payment schedules for the
ensuing [liscal year. Such tentative budget shall be considered by the board,
and, subject to any revisions or amendments that may be determined by the
board, shall be adopted as the budget for the ensuing fiscal year. Upon
adoption of the budget, a copy of the budget shall be forwarded 1o the couny
commission. No expenditures for operation and maintenance cxpenses in
excess of the budget shall be made during such fiscal year unless unanimously
authorized and directed by the board.

Acts 1953, c. 147; Acts 1981, c. 124,

Library References

Counties &134.5. C.J.8. Municipal Corporations §% 1621 to
Municipal Corporations €=879. 1622.
Westlaw Topic Nos, 104, 268,

Notes of Decisions

In general 1 by district sufficicmt to provide for all operation-
al and maintenance cxpenses, to pay, when due,
1. Ingeneral principal and interest of revenue bonds issued

Carporations holding sewer revenue bonds of bl?]' district, iand to i:lle tarl!‘l} rcﬂecllng. f.lmh
public service district, a public corporation and ~ €¥T8CS with Public  Service Commission.
political subdivision of staie, had right by man- Code, 16-13A-1 et seq., 16-13A-9, 16-13A-10,
damus to enforce and compel district and mem-  16~13A-13, 16-13A-17. State ex rel. AHSI‘-‘_“’
bers of the Public Service Board to esiablish, Ins. Co. v. Union Public Service Dist., 1966, 151
charge and collect rates for services rendered  S.E.2d 102, 151 W.va. 207. Mandamus <= 110

8§ 16-13A-11. Accounts; audit

The general manager, under direction of the board, shall install and maintain
a proper system of accounts, in accordance with all rules, regulations or orders
612



PUBLIC SERVICE DISTRICTS §16-13A-12

pertaining thereto by the public service commission, showing receipts from
operaiion and application of the same, and the board shall at least once a year
cause such accounts to be properly audited: Provided, That such audit may be
any audit by an independent public accountant completed within one year of
the time required for the submission of the report: Provided, however, That il
the district is required to have its books, records and accounts audited annually
by an independent certified public accountant as a result of any covenant in any
board resolution or bond instrument, a copy of such audit may be submitted in
satisfaction of the requirements of this section, and is hereby found, declared
and determined to be sufficient 10 satisfy the requirements of article nine,
chapter six of this code pertaining to the annual audit report by the state tax
commission, A copy of the audit shall be forwarded within thirty days of
submission to the county commission and 1o the public service commission.

The treasurer of each public service district shall keep and preserve all
financial records of the public service district for ten years, and shall at all
times have such records readily available lor public inspeciion. At the end of
his term of office, the treasurer of cach public service district shall promptly
deliver all financial records of the public service district to his successor in
office. Any treasurer of a public service district who knowingly or willfully
violates any provision of this section is guilty of a misdemeanor, and shall be
fined not less than one hundred dollars nor more than five hundred dollars or
imprisoned in the county jail not more than ten days, or bath.

Acts 1933, ¢. 147; Acts 1981, ¢. 124; Acts 1986, c. 81.

Library References

Counties ¢=154.5. C.J.S. Municipal Corporations §% 1621 1o
Municipal Corporations ¢=879. 1622.
Westlaw Topic Nos, 104, 268,

§ 16-13A-12. Disbursement of district funds

No money may be paid out by a district except upon an order signed by the
chairman and secretary of such board, or such other person or persons
authorized by the chairman or secreiary, as the case may be, to sign such
orders on their behalf. Each order for the payment of money shall specify the
purposes for which the amount thereof is 10 be paid, with sufficient clearness to
indicate the purpose for which the order is issued, and there shall be endorsed
thereon the name of the particular fund out of which it is payable and it shall
be payable from the fund constituted for such purpose, and no other. All such
orders shall be reflected in the minutes of the next meeting of the board.

Acts 1953, c. 147; Acts 1981, c. 124.

Library References

Countics =138, C.J.8. Couniics 8 198.

Municipal Corporations ¢=883. C.J.S. Municipal Corporations §§ 1626, 1633,
Westlaw Topic Nos. 104, 268.
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§ 16-13A-13. Revenue bonds

For constructing or acquiring any public service properties {or the authorized
purposes of the district, or necessary or incidental thereto, and for constructing
improvements and extensions thereto, and also for reimbursing or paying the
costs and expenses of creating the district, the board of any such district jg
hereby authorized to borrow money from time 1o time and in evidence thereef
issue the bonds of such district, payable solely from the revenues derived from
the operation of the public service properties under control of the district,
Such bonds may be issued in one or more series. may bear such date or dates,
may mature at such time or times not cxceeding forty years from their
respective dates, may bear interest at such rate or rates not exceeding eighteen
percent per annum payable at such times, may be in such form, may carry such
registration privileges, may be executed in such manner, may be payable at
such place or places, may be subject to such terms of redemption with or
without premium, may be declared or become due before maturity date thereof,
may be authenticated in any manner, and upon compliance with such condi-
tions, and may contain such terms and covenants as may be provided by
resolution or resolutions of the board. Nowwithstanding the form or tenor
thereof, and in the absence ol any express recital on the face thereol, that the
bond is nonnegotiable, all such bonds shall be, and shall be treated as,
negotiable instruments for all purposes. Bonds bearing the signatures of
officers in office on the date of the signing thercof shall be valid and binding for
all purposes notwithstanding that before the delivery thereof any or all of the
persons whose signawures appear thereon shall have ceased to be such officers,
Notwithstanding the requirements or provisions of any other law, any such
bonds may be negotiated or sold in such manner and at such time or times as is
found by the board to be most advantageous, and all such bonds may be sold at
such price that the interest cost of the proceeds therefrom does not exceed
nineteen percent per annum, based on the average maturity of such bonds and
computed according to standard tables of bond values. Any resolution or
resolutions providing for the issuance ol such bonds may contain such cove-
nants and restrictions upon the issuance ol additional bonds thereafter ag may
be deemed necessary or advisable for the assurance of the payment of the
bonds thereby authorized.

Acts 1953, c. 147; Acts 1970, c. 11; Acts 1970, ¢. 12; Acts 1970, 1st Ex. Scss., ¢. 2 Acts
1980, c. 33; Acts 1981, ist Ex. Sess., c. 2; Acts 1989, ¢. 174.

Library References

Counties =174, C.15. Counties § 218.
Municipal Corporations <911, CJ.S. Municipal Corporations 8§ 1647 to
Westlaw Topic Nos. 104, 268, 1649.
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§ 16-13A-15

Notes of Decisions

In general 1

1. In general

Corporations holding sewer revenue bonds of
public service district, a public corporation and
political subdivision of state, had right by man-
damus to enflorce and compel district and mem-
pers of the Public Service Board to establish,
charge and collect rates for services rendered
by district sulficient to provide for all operation-
al and maintenance expenses, to pay, when due,
principal and interest of revenue bonds issued

charges with Public Service Comumission.
Code, 16-13A-1 el seq., 16-13A-9, 16-13A-10,
16—13A-13, 16-13A-17. Stawe ex rel. Allstate
Ins. Co. v. Union Public Service Dist., 1966, 151
$.E.2d 102, 151 W.Va, 207. Mandamus &= 110

Two acts amending same Code section in
same mannper excepl as to maximum interest
rate of bonds, enacted on same date at spme
legislative sesston, and impossible 1o determine
which passed afier the other, that having lower
maximuny interest rate will govern. 33 W.Va,
Op.Auy.Gen. 418 (April 8, 1970) 1970 WL
116579,

by district, and to file tariffs reflecting such

§ 16-13A-14.

The cost of any public service properties acquired under the provisions of this
article shall be deemed to include the cost of the acquisition or construction
thercof, the cost of all property rights, casements and franchises deemed
necessary or convenient thercfor and for the improvements and extensions
thereto; for stormwater systems and associated stormwater management pro-

Items included in cost of properties

- grams, those activities which include, but are not limited to, water quality

improvement activities necessary to comply with all federal and state vequire-
ments; interest upon bonds prior to and during construction or acquisition and
for six months after completion of construction or of acquisition of the improve-
ments and extensions; engineering, fiscal agents and legal expenses: expenses
for estimates of cost and of revenues, expenses for plans, specifications and
surveys; other expenses necessary or incident to determining the feasibility or
practicability of the cnterprise, administrative expense, and such other ex-
penses as may be necessary or incident to the financing herein authorized, and
the construction or acquisition of the propertics and the placing of same in
opcration, and the performance of the things herein required or permitted, in
connection with any thercol.

Acts 1933, ¢. 147; Acts 2002, ¢. 272, cff. 90 days after March 9, 2002.

Library References

Counties €=134.5. C.).5. Municipal Corporations §§ 162! to
Municipal Corporations ¢=879. 1622,
Westlaw Topic Nos. 104, 268.

§ 16-13A-15. Bonds may be secured by trust indenture

In the discretion and at the option of the board such bonds may be secured
by a trust indenture by and between the district and a corporate trustee, which
may be a trust company or bank having powers of a trust company within or
without the State of West Virginia, but no such trust indenture shall convey,
mortgage or create any lien upon the public service properties or any part
thereof. The resolution authorizing the bonds and {ixing the details thereof
may provide that such trust indenture may contain such provisions for protect-
ing and enforcing the rights and remedies of bondholders as may be reasonable
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and proper, not in violation of law, including covenants setting forth the dutieg
of the district and the members of its board and officers in relation to the
construction or acquisition of public service properties and the improvemen;
extension, operation, repair, maintenance and insurance thereol, and the custo-,
dy, safeguarding and application of all moneys, and may provide that all or any
part of the construction work shall be contracted for, constructed and paid for,
under the supervision and approval of consuliing engineers employed o
designated by the bourd and satisfactory to the original bond purchasers, their
successors, assignees or nominees, who may be given the right 1o require the
security given by contractors and by any depository of the proceeds of bonds or
revenues of the public service properties or other money pertaining thereto be
satisfactory to such purchasers, their successors, assignees or nominees.  Such
indenture may set forth the rights and remedices of the bondholders and such
trustec.

Acts 19533, ¢. 147,

Library References

Countics <=183. C.J.S. Countics § 222,
Municipal Corporations &930(13). C.J.5. Municipal Corporations §§ 1708 1o
Westlaw Topic Nos. 104, 268. 1709.

United States Code Annotated

Trust Indenture Act of 1939, see 15 U.S.C.A. § 77aaa et seq.

§ 16-13A-16. Sinking fund for revenue bonds

At or before the time of the issuance ol any bonds under this article the board
shail by resolution or in the trust indenture provide for the creation of a sinking
fund and for monthly pavments into such [und from the revenues of the public
service properties operated by the district such sums in excess of the cost of
maintenance and operation of such propertics as will be sufficient 1o pay the
accruing interest and retire the bonds at or before the time each will respective-
ly become due and to establish and maintain reserves therefor.  All sums which
are or should be, in accordance with such provisions, paid into such sinking
fund shall be used solely for payment ol intercst and for the retirement of such
bonds at or prior to maturity as may be provided or required by such
resolutions.

Acts 1953, ¢. 147,

Library References

Counties ¢=186.5. C.J.5. Municipal Corporations §§ 1704 1o
Municipal Corporations <931, 1703,
Westlaw Topic Nos. 104, 268,
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§ 16~13A-17. Collection, etc., of revenues and enforcement of covenants;
default; suit, etc., by bondholder or trustee to compel
performance of duties; appeintment and powers of receiv-
er

The board of any such district shall have power to inscrt enforceable
provisions in any resolution authorizing the issuance of bonds relating to the
collection, custody and application of revenues of the district from the opera-
tion of the public service properties under its control and to the enforcement of
the covenants and undertakings of the district. In the event there shall be
default in the sinking fund provisions aforesaid or in the payment of the
principal or interest on any of such bonds or, in the event the district or its
board or any of its officers, agents or employees, shall [ail or refuse 1o comply
with the provisions of this article, or shall default in any covenant or agreement
made with respect to the issuance of such bonds or offered as security therefor,
then any holder or holders ol such bonds and any such trusiee under the wrust
indenture, if there be one, shall have the right by suit, action, mandamus or
other proceeding instituted in the circuit court for the county or any of the
counties wherein the disirict extends, or in any other court of competent
jurisdiction, to enforce and compel performance of all duties required by this
article or undertaken by the district in connection with the issuance of such
bonds, and upon application of any such holder or holders, or such trusiee,
such court shall, upon proof of such defaults, appoint a receiver for the affairs
of the district and its properties, which receiver so appointed shalt [orthwith
directly, or by his agents and attorneys, enter into and upon and take posses-
sion of the allairs of the district and each and every part thereof, and hold, use,
operate, manage and control the same, and in the name of the district exercise
all of the rights and powers of such district as shall be deemed expedicent, and
such receiver shall have power and authority to collect and receive all revenues
and apply same in such manner as the court shall direcct. Whenever the default
causing the appointment of such receiver shall have been cleared and fully
discharged and all other defaults shall have been cured, the court may in its
discretion and after such notice and hearing as it deems reasonable and proper
direct the receiver to surrender possession of the affairs of the district to its
board. Such receiver so appointed shall have no power to sell, assign,
mortigage, or otherwise dispose of any assets of the district except as hereinbe-
fore provided.

Acts 1953, c. 147,

Library References

Counties =188, C.J.8. Counties § 226.

Municipal Corporations ¢=937, 955. C.J.5. Municipal Corporations § 1707, 171t.
Westlaw Topic Nos. 104, 268.
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Notes of Decisions

In general 1

1. In general

Corporations holding sewer revenue bonds of
public service district, a public corporation and
political subdivision of state, had right by man-
damus to enforee and compel district and mem-
bers of the Public Service Board to establish,
charge and collect rates for services rendered

§ 16-13A-18. Oper;ning contracts

by district sufficient to provide for all operation.
al and maintenance cxpenses, 1o pay, when die
principal and interest of revenue bonds issyed
by district, and to file tarilfs reflecting such
charges  with Public  Service Commissiop,
Code, 16-13A-1 ¢t seq. 16-13A-9, 16-13A-1p
16-13A-13, 16-13A-17. Siate ex rel. Allstare
Ins. Co. v. Union Public Scrvice Dist., 1966, 15)
S.E.2d 102, 151 W.Va. 207. Mandamus & 110

The board may enter into coniracts or agreements with any persons, firms or
corporations for the operation and management of the public service properties
within the distriet, or any part thereof, for such period of time and under such
terms and conditions as shall be agreed upon between the board and such
persons, lirms or corporations. The board shall have power 1o provide in the
resolution authorizing the issuance of bonds, or in any trust indenture securing
such bonds, that such contracts or agreements shall be valid and binding upon
the district as long as any of said bonds, or interest thereon, are outstanding
and unpaid.

Acts 1953, ¢, 147.

Library References

Counties &1 14,
Municipal Corporations $=328.
Westlaw Topic Nos. 104, 268,

C.L.8. Countics § 161.

C.1.S. Municipal Corporations 8§ 1027 to
1029,

§ 16-13A-18a.

Sale, lease or rental of water, sewer, stormwater or gas
system by district; distribution of proceeds

In any case where a public service district owns a waler, sewer, slormwater
or gas system, and a majority of not less than sixty percent of the members of
the public service board thercofl deem it for the best interests of the district to
sell, leasc or rent such water, sewer, stormwater or gas system lo any munici-
pality or privalciy-owncd water, scewer, stormwaltcer or gas sysitem, or {o any
water, sewer, stormwater or gas system owned by an adjacent public service
district, the board may so sell, lease or rent such waler, sewer, stormwater or
gas system upon such terms and condilions as said board, in its discretion,
considers in the best interests of the diswict: Provided, That such sale, leasing
or rental may be made only upon: (1) The publication of notice of a hearing
before the board of the public service district, as a Class I legal advertisement
in compliance with the provisions of article three, chapter [ifty-nine of this
code, in a newspaper published and of general circulation in the county or
counlies wherein the district is localed, such publication to be made not earlier
than twenty days and not later than seven days prior to the hearing; (2)
approval by the county commission or commissions of the county or counties in
which the district operates; and (3) approval by the public service commission
of West Virginia.
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PUBLIC SERVICE DISTRICTS § 16-13A-20

In the event of any such sale, the proceeds thereof, if any, remaining alter
payment of all outstanding bonds and other obligations of the district, shall be
ratably distributed to any persons who have madec contributions in aid of
construction of such water, sewer, stormwater or gas system, such distribution
not to exceed the actual amount of any such contribution, without interest, and
any balance of funds thereafter remaining shall be paid to the county commis-
sion of the county in which the major portion of such water, sewer, stormwater
or gas system is located to be placed in the general funds of such county
commission.

Acts 1963, ¢. 753; Acts 1981, c. 124; Acts 1986, c. 81; Acts 1997, c. 160, eff. 90 days alier
April 10, 1997; Acts 2002, c. 272, cff. 90 days after Mareh 9, 2002.

Library References

Counties & 110. C.J.S. Counties § 147,

Municipal Corporations &=225. C.J.5. Municipal Corporations §8 832 1o 892,
Westlaw Topic Nos. 104, 268,

§ 16-13A-19. Statutory mortgage lien created; foreclosure thereof

There shall be and is hereby created a statutory morigage lien upon such
public service properties of the district, which shall exist in favor of the holders
of bonds hereby authorized to be issued, and cach ol them, and the coupons
attached to said bonds, and such public service properties shall remain subject
to such statutory mortgage licn until payment in full of all principal of and
interest on such bonds. Any holder of such bonds, of any coupons auached
thereto, may, either at law or in equity, enforce said statutory mortgage licn
conferred hereby and upon default in the payment of the principal of or interest
on said bonds, may foreclose such statutory mortgage lien in the manner now
provided by the laws of the Siate of West Virginia for the foreclosure of
mortgages on real property.

Acts 1953, c. 147.

Library References

Countics <188, C.J.S. Countics § 226.

Municipal Corporations ¢=937, 955. C.1.S. Municipal Corperations 8§ 1707, 1711.
Westlaw Topic Nos. 104, 268.

Notes of Decisions

In general | of public service districi, and action of legisla-
ture conferring such authority was within the
legislature's power.  Acis 1953, . 147; Const.
I In general art. 10, § 8. State ex rel. MeMillion v. Stahl,
Statute authorizing creation of public service 1935, 89 S.E.2d 693, 141 W.Va. 233, Munici-
districts confers upon public scrvice board au-  pal Corporations &= 222; Municipal Corpora-

thorily to create mortgage lien on the property  tions €= 223(1)

§ 16-13A-20. Refunding revenue bonds

The board of any district having issued bonds under the provisions of this
article is hereby empowered thereafier by resclution to issue refunding bonds
of such district for the purpose of retiring or refinancing such outstanding
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8§ 16-13A-20 PUBLIC HEALTYH

bonds, together with any unpaid interest thereon and redemption premiym
thereunto appertaining and all of the provisions of this article relating to he
issuance, security and payment of bonds shall be applicable 1o such rtfundmg
bonds, subject, however, to the provisions of the proceedings which aulhorlzed
the issuance of the bonds to be so refunded.

Acts 19533, c. 147.

Library References

Countics &=173. C.J.5. Countics § 218.

Municipal Corporations &913. C.J.S. Municipal Corporations §§ 1647 1
Westlaw Topic Nos. 104, 268, 1648, 1631,

§ 16-13A-21. Complete authority of article; liberal construction; district
to be public instrumentality; tax exemption

This article is full and complete authority for the creation of public service
districts and for carrving out the powers and duties of same as herein provided.
The provisions of this article shall be liberally construed to accomplish its
purpose and no procedure or proceedings, notices, consents or approvals, are
required in connection therewith except as may be prescribed by this article:
Provided, That all functions, powers and duties of the public scrvice commis-
sion of West Virginia, the burcau of public health, the division of environmental
protection and the environmental quality board remain unalfected by this
article. Every district organized, consolidated, merged or expanded under this
article is a public instrumentality ereated and functioning in the interest and for
the bencfit of the public, and its property and income and any bonds issued by
it are exempt from taxation by the state of West Virginia, and the other 1axing
bodics of the state: Provided, however, That the board of any such district may
use and apply any ol its available revenues and income for the paynient of what
such board determines to be tax or license fee equivalents to any local 1axing
body and in any proceedings for the issuance of bonds of such district may
rescrve the right to annually pav a fixed or computable sum to such taxing
bodies as such 1ax or license fee equivalent.

Acts 1953, c. 147; Acts 1986, c. §1; Acts 1994, ¢, 61,

Library References

Counties ©=18.
Municipal Corporations ¢=5.
Taxation &=2316, 3519.

Westlaw Topic Nos. 104, 268, 371,
C.J.S. Counties § 31.
C.).8. Municipal Corporations § 11,

Notes of Decisions

In general 2
Validity 1

1. Validity

Statute authorizing creation of public service
districts violates no provision of Stale Constitu-
tion, nor is # violative of Fourtcenth Amend-
ment 1o United States Constitution.  Act 1953,

€. 147, U.S.C.A.Const. Amend. 14, Siate ex rel.
McMillion v. Stahl, 1935, 89 S.E.2d 693, 141
W.Va. 233, Constitutional Law & 4036; Mu-
nicipal Corporations &= 4

Statute authorizing creation of public service
districts does not, in so far as it requires County
Court to define territory to be included in public
service district and appoint a board to govern
same in first instance, involve uncunsmunnnal
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delegation of judicial funciions to the County
Court, Acis 1933 ¢, 147 Const. art. 8, & 24.
siate ex rel. McMillion v. Stahl, 1955, 89 §.E.2d
693, 141 W.Va. 233, Constitutional Law &
2355; Municipal Corporations & 4

2. In general

Statute authorizing creation ol public service
districts confers upon public service board au-
thority to create mortgage lien on the property
of public service district, and action of lepisia-
wre conferring such authority was within the
legislature’s power.  Acts 1933, c. 147; Const.
art. 10, § 8. State ex rel. MeMillion v, Stahl,

§ 16-13A-22

1955, 89 S.E.2d 693, 141 W.va. 233, Munici-
pal Corporations &= 222 Municipal Corpora-
tions <= 225(1)

Title of act authorizing creation of public ser-
vice districts in connection with acquisition,
construction, maintenance, aperation, improve-
ment and exwension of properiics supplving wa-
ter and sewerage services, clearly defines object
and purposes of act and powers of governing
board, and is sufficient 10 meel constitutional
requirements,  Acis 1933, ¢. 147; Const. art. 6,
§ 10, State ex rel. MeMillion v. Stahl, 1933, 89
S.E.2d 693, 141 W.Va, 233, Statutes & 123(3);
Statutes & 123(3)

§ 16-13A-22. Validation of prior acts and proceedings of county courts for
creation of districts, inclusion of additional territory, and
appointment of members of district boards

All acts and proceedings taken by any county court of this State purporting to
have been carried out under the provisions of this article which have been
taken, prior to the date this section takes effect, for the purpose of creating
public service districts or for the purpose of subsequent inclusion of additional
territory 1o existing public service districts, after notice published by any such
county court having territorial jurisdiction thereol ol its intention to include
such additional territory after hearing thereon, are hereby validated, ratified,
approved and confirmed notwithstanding any other lack of power (other than
constitutional) ol any such county court to create such public service districts
or 1o include additional territory to existing public service districts or irregular-
ities (other than constitutional) in such proceedings, relating 1o the appoint-
ment and gualification of more than three members to the board of any such
public service district or the subsequent appointment of successors of any or all
of such members, notwithstanding that no city, incorporated town or other
municipal corporation having a population in cxcess of three thousand is
included within the district, and the appointment and qualification of such
members, and further including any irregularities in the petition for the
creation of any public service district, irregularitics in the description of the
arca embraced by such district, and irregularities in the notice and publication
of notice for the hearing creating such district, prior to the date this section
takes cffect, is hereby validaied, ratified, approved and confirmed; and, further,
in such cases where more than three members of the board of such districts
have been so appointed prior to the date this section takes cffect then such
county court shall appoint, and they are hereby authorized and empowered to
appoini, successors to such members in the manner as otherwise provided by
this article.

Acts 1958, c. 14; Acts 1960, ¢. 19.
W.Va. Const., art. IX, § 9, redesignated the office of the county court

as CoOUNLY CONMISSIon.
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Library References
Counties S=18. C.1.S. Counties § 31.
Municipal Corporations <=5. C.1.S. Municipal Corporations § 11.
Westlaw Topic Nos. 104, 268.

§ 16-13A-23. validation of acts and proceedings of public service boards

All acts and proceedings taken by any public service board the members of
which were appointed, prior to the date this section takes effect, by any county
court of this State having territorial jurisdiction thercof, are hereby validated,
ratified, approved and conflirmed, as 1o defects and irregularities which may
otherwise exist on account of their appointment and qualification: Provided,
however, That nothing herein contained shall be construed to excuse a crimina]
act.

Acts 1938, ¢. 14; Acts 1960, c. 19; Acts 19653, c. 134.

W.Va. Const., art. IX, § 9, redesignated the office of the county court
as counly CoOnuUNISSIon.

Library References
Counties ¢&=47. C.LS. Countics §8 70 to 73.

Municipal Corporations &=166. C.J.8. Municipal Corporations §§ 369 to 371.
Westlaw Topic Nos. 104, 268,

§ 16-13A-24. Acceptance of loans, grants or temporary advances

Any public service district created pursuant Lo the provisions of this article is
authorized and empowered to accept loans or grants and procure loans or
temporary advances evidenced by notes or other negotiable instruments issued
in the manner, and subject to the privileges and limitations, set forth with
respect to bonds authorized to be issued under the provisions of this article, for
the purpose of paying part or all of the cost of construction or acquisition of
waler sysiems, sewage syslems, stormwater systems or slormwaler manage-
ment systems or gas facilities, or all of these, and the other purposes herein
authorized, from any authorized agency or from the United States of America
or any federal or public agency or department of the United States or any
privale agency, corporation or individual, which loans or temporary advances,
including the interest thereon, may be repaid out of the proceeds of the bonds
authorized to be issued under the provisions of this article, the revenues of the
said water system, sewage system, stormwalter system or associated stormwater
management system or gas facilities, or grants 1o the public service district
from any authorized agency or from the United States of America or any
federal or public agency or department of the United States or from any private
agency, corporation or individual or from any combination of such sources of
payment, and to enter into the necessary contracts and agreements to carry ot
the purposes hereof with any authorized agency or the United States of
America or any [ederal or public agency or depariment of the United States, or
with any private agency, corporation or individual. Any other provisions of this
article to the contrary notwithstanding, interest on any such loans or temporary
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advances may be paid [rom the proceeds thercof until the maturity of such
notes or other negotiable instrument.

Acts 1958, ¢. 14 Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986, c. 118; Acts 2002, c.
272, eff. 90 days after March 9, 2002.

Library References

Countivs =149, C.J.8. Counties §§ 185, 187.
Municipal Corporations ¢=864(3). C.J.5. Municipal Corporations 8§38 1583 to
Westlaw Topic Nos. 104, 268, 1385, 1587,

Notes of Decisions

In general 1 note. is permissible borrowing under (his sec-
tion. 62 W.Va, Op.Auy.Gen. 27 (May 6, 1988)

1. In general 1988 WL 483331,

The borrowing by PSD's of money from coun-
tics andfor municipalities, as evidenced by a

§ 16-13A-25. Borrowing and bond issuance; procedure

(a) Notwithstanding any other provisions of this article to the contrary, a
public service district may not borrow money, enter into contracts for the
provision ol engineering, design or leasibility studies, issue or contracl to issue
revenue bonds or exercise any of the powers conferred by the provisions of
section thirteen, twenty or twenty-four of this article without the prior consent
and approval of the Public Service Commission: Provided, That approval of
funding set forth in section eleven, article two, chapter twenty-four of this code
or this section is not required if the lunding is for a project which has received
a certificate of public convenience and necessity after the eighth dav of July,
two thousand five, from the commission and where the cost of the project
changes but the change does not affect the rates established for the project.

(b} The Public Service Commission may waive the provision of prior consent
and approval for entering into contracts for engineering, design or leasibility
studies pursuant to this section for good cause shown which is evidenced by the
public service district filing a request for waiver of this section stated in a lfetter
directed to the commission with a brief description of the project, a verified
statement by the board members that the public service district has complied
with chapter five-g of this code, and further explanation of ability to evaluate
their own engineering contract, including, but not limited 1o

(1) Experience with the same engineering firm; or

(2) Completion of a construction project requiring engineering services. The
district shall also forward an executed copy of the enginecering contract to the
commission afler receiving approval of the waiver.

(¢} An engineering contract that meets one or more of the following criteria
is exempt from the waiver or approval requirements:

(1) A contract with a public service district that is a Class A utility on the first
day of April, two thousand three, ot subsequently becomes a Class A utility as
defined by commission rule;
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(2} A contract with a public service district that does not require borrowing
and that can be paid out of existing rates;

(3) A contract where the payment of engineering fees are contingem upgp
the receipt of lunding, and commission approval of the funding, 10 CONstruet
the project which is the subject of the contract; or

{4) A contract that does not exceed (ilteen thousand dollars.

(d) Requests for approval or waivers of engineering contracts shall be
deemed granted thirty days after the filing date unless the staff of the Publie
Service Commission or a party [iles an objection to the request. If an objection
is filed, the Public Service Commission shall issue its decision within one
hundred twenty days of the filing date. In the event objection is received to 3
request for a waiver, the application shall be considered a request for waiver ag
well as a request for approval in the event a waiver is not appropriate,

(¢) Unless the properties to be constructed or acquired represent ordinary
cxtensions or repairs of existing systems in the usual course of business, a
public service district must {irst obain a certificate of public convenience and
nceessity from the Public Service Commission in accordance with the provision
of chapter twenty-four of this code when a public service district is secking to
acquire or construct public service property.

Acts 1969, Ist Ex. Sess., . 6; Acts 1981, ¢. 124; Acts 1986, c. 81; Acts 1996, c. 213, eff.
90 days after March 9, 1996; Acts 1997, c. 159, eff. 90 days after April 12, 1997; Acts
2003, c. 184, cff. 90 days after March 7, 2003; Acts 2005, c. 193, eff. 90 days after April
9. 2003; Acts 2006, c. 190, eff. 90 days alier March 10, 2006.

Library References
Counties S114. C.LS. Counties § 161,

Municipal Corporations &270. C.I.S. Public Utilitics 8 26 10 32, 159 to 167,
Public Utilities ¢=143. 16910 171, 177 10 1 78.

Westlaw Topic Nos. 104, 268, 317A.

Research Reflerences
ALR Library
101 ALR 3th 287, Remedies for Sewage Treat-

ment Plant Alleged or Deemed 1o be Nui-
sance.

Notes of Decisions
In general 1 cnvironmentally  sound.  Code, 16-13A-25,
Certificate of public convenience and necessity  24-2-11, 24-2-11{a). Sexton v. Public Service
2 Com'n, 1992, 423 S.E.2d 914, 188 W.Va. 305.
Municipal Corporations &= 708
I. In general

Proposed sewage treatment project complied 2. Certificate of public convenience and neces-

with buffer zone requirements where all partics
acknowledged that distance of proposed sewage
lagoons from property owners’ home was fur-
ther than minimum buffer-zone requirement of
300 feet; Public Service Commission relicd on
ample evidence in record to suppert claim that
proposed location was both cost-cffective and

sity
Public Service district must obtain certificate
of public convenicnce and necessity before it
can acquire or consiruct public service proper-
tv. Code, 16-13A-25. Sexton v. Public Service
Com'n, 1992, 423 S.E.2d 914, 188 W.Va. 305.
Public Uiilities &= 113
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§ 16-13-23a

PUBLIC HEALTY

recovered by the sanitary board of the municipality in a civil action in the name of the
municipality.

(i) Any municipality exercising the powers given herein has the authority to construet
acquire, improve, equip, operate, repair and maintain any plants, machinery or works
necessary to comply with the order of the Secretary of the Department of Environmental
Protection or the Envirenmental Quality Board and the authority provided herein to
establish, maintain and collect rates, fees or charges is an additional and alternative methog
of financing such works and matters, and i3 independent of any other provision of this article
insofar as the article provides for or requires the issuance of revenue honds or the imposition
of rates, fees and charges in conneciion with the bonds: Provided, That except for the
method of financing such works and matters, the construction, acquisition, improvement,
equipment, eustodly, operation, vepair and maintenance of any plants, machinery or works in
complianee with an order of the Secretary of the Department of Environmental Protection or
the Environmental Quality Board and the rights, powers and duties of the municipality and
the respective officers and departments thereof, including the sanitary board, are governed
by the provisions of this article.

(k) The jurisdiction and authority provided by this section does not extend to highways,
road and drainage easements and stormwater facilities constiucted, owned or operated by the
West Virginia Division of Highways and no rates, fees or charges for stormwater services or
costs of compliance may be assessed against highways, road and drainage easements and/or
stormwater facilities eonstructed, owned and/or operated by the West Virginia Division of
Highways.

(1) A munieipality which has been designated by the Environmental Protection Agency as
an entity to serve a West Virginia Separate Storm Sewer System community, as defined in 40
C.F.R. § 12226, has the authority to enact ordinances or regulations which allow for the
issnance of orders, the right to enter properties and the right to impose reasonable fines and
penalties regarding correction of violations of munieipal stormwater ordinances or regulations
within the municipal watershed served by the municipal stormwater system, as long as such
rules, regulations, {ines or actions are not contrary to any rules or orders of the Public
Service Commission.

(m) Notice of a violation of a municipal stormwater ordinance or regulaticn shall be served
in person to the allegad violator or by certifiedd mail, return receipt requested. The notice
shall state the nature of the violation, the potential penalty, the action required to correct the
violation and the time limit for making the correction. Should a person, after receipt of
proper notice, fail to correct the violation of the municipal stormwater ordinance or regula-
tion, the municipality may make or have made the corrections of the violation and bring the
party into compliance with the applicable stormwater ordinance or regulation. The munici-
pality may collect the costs of correcting the violation from the person by instituting a eivil
action, as long as such actions are not contrary to any rules or orders of the Public Service
Commission.

{n} A municipality which has been designated by the Environmental Protection Agency as
an entity to serve a West Virginia Separate Storm Sewer System community shall prepare an
annual repert detailing the collection and expenditure of rates, fees or charges and make it
available for public review at the place of business of the governing body and the stormwater
utility main office.

Acts 1955, e. 135; Acts 1967, ¢, 105; Acts 1994, ¢. 61 Acts 2001, c. 212, eff. 90 days after April 14, 2001;
Acts 2008, c. 202, eft. March 8, 2008,

ARTICLE 13A
PUBLIC SERVICE DISTRICTS

Section Section

16-13A-7.  Acquisition and operation of district water an¢ sewer connections; lien
properties. ] for delinquent fees.

16-13A-Y. Rules; service rutes and charges: dis-

continnance of serviee;

required
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§ 16-13A-7,

The board of these districts shall have the supervision and control of all public service
properties acquired or constructed by the district, and shall have the power, and it shall be its
duty, to maintain, operate, extend and improve the same, including, but not limited to, those
activities necessary to comply with all federal and state requirements, including water quality
improvement activities. All coniracis involving the expenditure by the distriet of more than
$25,000 for construction work or for the purchase of equipment and improvements, extensions
or replacements, shail be entered into only after notice inviting bids shall have been published
as a Class I legal advertisement in compliance with the provision of article three, chapter
fifty-nine of this code, and the publication area for such publication shall be as specified in
section two of this article in the county or counties in which the district is located. The
publication shall not be less than ten days prior to the making of any such contract. To the
extent allowed by law, in-state contractors shall be given first priority in awarding public
service disirict contracts. It shall be the duty of the board to ensure that local in-state labor
ghall be utilized to the greatest extent possible when hiring laborers for public service district
construction or maintenance repair jobs. It shall further be the duty of the board to
encourage contractors to use American made produets in their construction to the extent
possible. Any obligations incurred of any kind or charaeter shall not in any event constitute
or be deemed an indebtedness within the meaning of any of the provisions or limitations of
the Constitution, but all such obligations shall be payable solely and only out of revenues
derived from the operation of the public service properties of the district or from proceeds of
bonds issued as hereinafter provided. No continuing contract for the purchase of materials
or supplies or for furnishing the district with electrical energy or power shall be entered into
for a longer period than {ifteen years.

Acts 1953, . 147; Acts 1967, ¢ 105; Acts 1931, e. 124; Acts 1982, e. 24; Acts 1986, ¢, 81; Acts 1997, e.
159, eff. Y0 days after April 12, 1997; Acts 2002, ¢. 272, off. 60 days after March %, 2002, Acts 2011, c. 147,
eff. .June ¢, 2011.

Acquisition and operation of district properties

§ 16-13A-9. Rules; service rates and charges; discontinuance of service; re-
quired water and sewer connections; lien for delinquent fees

(a}1) The board may muke, enact and enforce all needful rules in connection with the
acquisition, construction. improvement, extension, management, maintenance, operation, care,
protection and the use of any public service properties owned or controlled by the district.
The board shall establish rates, fees and charges for the services and faeilities it furnishes,
which shall be sufficient at all times, notwithstanding the provisions of any other law or laws,
to pay the cost of maintenance, operation and depreciation of the public service properties and
principal of and interest on sll bonds issued, other obligations incurred under the provisions
of this article and all reserve or other payments provided for in the proceedings which
authorized the issuance of any bonds under this article. The schedule of the rates, fees and
charges may be based upon:

(A} The consumption of water or gas on premises connected with the facilities, taking into
consideration domestic, commereial, industrial and public use of water and gus;

(B)Y The number and kind of fixtures connected with the facilities located on the various
premises;

(C) The number of persons served hy the facilities;
(D) Any combination of paragraphs (A), (B} and (C) of this subdivision: or

(E) May be determined on any other basis or classification which the board may detérmine
to be fair and reasonable, taking into consideration the location of the premises served and
the nature and extent of the services and fucilities furnished. However, no rates, fees or
tharges for stormwater services may he assessed against highways, road and drainage
easements or stormwater facilities constructed, owned or operated by the West Virginia
Division of Highways.

(2) Where waier, sewer, stormwater or gas services, or any combination thereof, are all
furnished to any premises, the sehedule of charges may be billed as a single amount for the
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aggregate of the charges. The board shall require all users of services and facilities
Furnished by the distriet to designate on every application for service whether the applicant is
a tenant or an owner of the premises lo be served. If the applicant is a tenant, he or she
shall state the name and address of the owner or owners of the premises to be served by the
district. Notwithstanding the provisions of seetion eight, article three, chapter twenty-four of
this eode to the contrary, all new applicants for setvice shall deposit the greater of a sum
equal to two twelfths of the average annual usage of the applicant’s specific customer class or
$50, with the district to secure the payment of service vates, fees and charges in the event
they become delinquent as provided in this section, If a distriet provides both water and
sewer service, all new applicants for service shall deposit the greater of a sum equal to two
twelfths of the average annual usage for water service or $50 and the greater of a sum equal
to two twelfths of the average annual usage for waztewater service of the apphicant’s specific
customer class or 850. In any case where a deposit is forfeited to pay service rates, fees and
charges which were delinquent at the time of disconnection or termination of service, no
reconnection or reinstatement of service may be made by the distriet until another deposit
equal to the greater of a sum equal to two twelfths of the average usage for the applicant’s
spetific eustomer class or $50 has been remitted to the distriet. After twelve months of
prompt payment history, the district shall return the deposit to the customer or credit the
customer’s account at a rate as the Public Service Commission may prescribe: Provided, That
where the customer is a tenant, the district is not required to return the deposit until the time
the tenant discontinues service with the district. Whenever any rates, fees, rentals or
charges for services ot facilities furnished remain unpaid for a period of twenty days after the
same become due and payable, the user of the services and facilities provided is delingquent
and the user is liable at law until all rates, fees and charges are fully paid. The board may,
under reasonable rules promulgated by the Public Service Commission, shut off and discon-
tinne water or gas services to all delinquent users of either water or gas facilides, or both, ten
days after the water or gas services become delinquent. Provided, however, That nothing
contained within the rules of the Public Service Commission shall be deemed to require any
agents or employees of the board to accept payment at the customer's premises in lieu of
discontinuing serviee for a delinquent bill.

(b) In the event that any publicly or privately owned utility, city, incorporated town, other
mutiicipal corporation or other public service distriet included within the distriet owns and
operates sepurately water facilities, sewer facilities or stormwater facilities and the district
owns and operates another kind of faeility either water or sewer, or both, ag the case may be,
then the district and the publicly or privately owned utility, eity, incorporated town or other
municipal corporation or cther public service district shall covenant and contract with each
other to shut off and digeontinue the supplying of water servive for the nonpayment of sewer
or stormwater service fees and charges: Provided, That any contraets entered into by a
public service district pursuant to this section shall be submitted to the Public Service
Commission for approval. Any public service district which provides water and sewer
service, water and stormwater service or water, sewer and stormwater service has the right
to terminate water service for delinquency in payment of water, sewer or stormwater hills.
Where one public service district is providing sewer service and another public service distriet
or 2 municipality included within the boundaries of the sewer or stormwater district is
providing water service and the district providing sewer or stormwater service experiences a
delinquency in payment, the district or the municipality included within the boundaries of the
sewer or stormwater distrier that is providing water service, upon the request of the district
providing sewer or stormwater service to the delinquent account, shall terminate its water
service to the customer having the delinquent sewer or stormwater account: Provided,
however. That any termination of water service must comply with all rules and orders of the
Public Service Gommission. Provided further, That nothing contained within the rules of the
Public Service Commission shall he deemed to requive any agents or employees of the Public

Service Districts to accept payment at the customer’s premises in lieu of discontinuing service
for a delinquent bill.

{¢) Any district furnishing sewer facilities within the district may require, or may by
petition to the circuit court of the county in which the property is located, compel or may
require the Division of Health to compel] all owners, tenants or oceupants of any houses,
dwellings and buildings located near any sewer facilities where sewage will flow by gravity or
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be transported by other methods approved by the Division of Health, including, but not
limited to, vacuum and pressure systems, approved under the provisions of seetion nine,
article one, chapter sixteen of this code, from the houses, dwellings or buildings into the
sewer facilities, to connect with and use the sewer facilities and to cease the use of all other
means for the collection, treatment and disposal of sewage and waste matters from the
houses, dwellings and buildings where there is gravity flow or transportation by any other
methods approved by the Division of Health, including, but not limited to, vacuum and
pressure systems, approved under the provisions of section nine, article one, chapter sixteen
of this code and the houses, dwellings and buildings can be adequately served by the sewer
facilities of the district and it is declared that the mandatory use of the sewer facilities
provided for in this paragraph is necessary and essential for the health and welfare of the
inhabitants and residents of the districts and of the state. If the public service district
requires the property owner to connect with the sewer facilities even when sewage from
dwellings may not flow to the main line by gravity and the property owner incurs costs for
any changes in the existing dwellings’ exterior plumbing in order to connect to the main
sewer line, the Public Service Distriet Board shall authovize the distriet to pay all reasonable
costs for the changes in the exterior plumbing, including, but not limited to, installation,
operation, maintenance and purchase of & pump or any other method approved by the
Division of Health. Maintenance and operation costs for the extra installation should be
reflected in the users charge for approval of the Public Service Commission. The eircuit
court shall adjudicate the merits of the petition by summary hearing to be held not later than
thirty days after service of petition to the appropriate owners, tenants or oceupants.

{d} Whenever any distriet has made available sewer facilities to any owner, tenant or
occupant of any house, dwelling or building located near the sewer facility and the engineer
for the district has certified that the sewer facilities are available to and are adequate to serve
the owner, tenant or occupant and sewage will flow by gravity or be transported by other
metheds approved by the Division of Health from the house, dwelling or building into the
sewer facilities, the district may charge, and the owner, tenant or occupant shall pay, the
rates and charges for services established under this article only after thirty-day notice of the
availahility of the facilities has been received by the owner, tenant or occupant. Rates and
charges for sewage services shall be based upon actual water consumption or the average
monthly water consumption based upon the owner's, tenant’s or occupant’s speeifte customer
class.

(e) The owner, tenant or occupant of any real property may be determined and declared to
be served by a stormwater system only after each of the following conditions is met: (1) The
district has been designated by the Environmental Protection Agency as an entity to serve a
West Virginia Separate Storm Sewer System community, as defined in 40 C.F.R. § 122.26;
{2) the district’s authority has been properly expanded to operate and maintain a stormwater
sysiem; (3) the district has made available a stormwater system where stormwater from the
real property affects or drains into the stormwater system; and (4) the real property is
located in the Municipal Separate Storm Sewer Sysiem's desipnated service area. It is
further hereby found, determined and declared that the mandatory use of the stormwater
system is necessary and essential for the health and welfare of the inhabitants and residents
of the district and of the state. The distriet may charge and the owner, tenant or occupant
shall pay the rates, fees and charges for stormwater services established under this article
only after thirty-day notice of the availability of the stormwater system has been received by
the owner. An entity providing stormwater service shall provide a tenant a report of the
stormwater fee charged for the entire property and, if appropriate, that portion of the fee to
be assessed to the tenant.

{t) All delinquent fees, rates and charges of the district for either water facilities, sewer
facilities, gas facilities or stormwater systems or stormwater management programs are liens
on the premises served of equal dignity, rank and priority with the lien on the premises of
state, county, school and municipal taxes. Nothing eontained within the rules of the Public
Service Commission shall be deemed to require any agents or employees of the Public Serviee
Distriets to accept payment at the customer’s premises in lieu of discontinuing service for a
delinquent bill. In addition to the other remedies provided in this section, public service

distriets are granted a deferral of filing fees or other fees and costs ineidental to the bringing
and maintenance of an action in magistrate court for the collection of delinquent water, sewer,
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stormwater or gas bills. If the district collects the delinquent aceount, plus reasonable cogtg
from its customer or other responsible party, the district shall pay to the magistrate the
normal filing fee and reasonable costs which were previously deferred. In addition, eap
public service district may exchange with other public service districts a list of delinquent
accounts: Provided, That an owner of real property may not be held liable for the delinqueps
rates or charges for services or facilities of a tenant, nor may any lien attach to real property
for the reason of delinquent rates or charges for services or facilities of a tenant of the reg)
property, unless the owner has contracted directly with the public service district to purchase
the services or facilities.

{g) Anything in this section to the contrary notwithstanding, any establishment, as defined
in section three, article eleven, chapter twenty-two of this code, now or hereafter operating its
own sewage disposal system pursuant to a permit issued by the Department of Environmen.

tal Protection, as prescribed by section eleven of said article, is exempt from the provisions of
this section.

(h) A public service district which has been designated by the Environmental Protection
Apency as an entity to serve a West Virginia Separate Storm Sewer System community shall
prepare an annual report detailing the collection and expenditure of rates, fees or charges and

make it available for public review at the place of business of the governing body and the
stormwater utility main office.

Acts 1953, c. 147; Acts 1965, c. 134; Acts 1980, c. 60; Acts 1981, c. 124; Acts 1986, ¢. 81; Acts 1989, ¢.
174; Acts 1994, e. 61; Acts 2002, c. 272, eff. 90 days after March 9, 2002; Acts 2003, c. 183, eff. 90 days
after March 8, 2003; Aets 2008, c. 202, off. March 8, 2008; Acts 2000, ¢. 201, eff. June 11, 2010.

§ 16-13A-15. Bonds may be secured by trust indenture

United States Code Annotated

Trust Indenture Act of 1939, see 15 US.CA.
§ 77aaa et seq.

ARTICLE 13D
REGIONAL WATER AND WASTEWATER AUTHORITY ACT

§ 16-13D-11. Bonds may be secured by trust indenture

United States Code Annotated

Trust Indenture Aect of 1939, see 15 UU.S.C.A.
§ 77aaa et seq.

ARTICLE 13E
COMMUNITY ENHANCEMENT ACT

Section Section
16-13E-2, Definitions. 16-13E-10a. Extension of vesting period for land
16-13E4. Petition for creation or expansion of

development plans and plats; ap-

community enhancement distriet; proval of phases.

petition requirements.

§ 16-13E-2. Definitions
For purposes of this article:

{a) “Assessment bonds” means special obligation bonds or notes issued by a community
enhancement district which are payable from the proceeds of assessments.

(b) “Assessment” means the fee, including interest, paid by the owner of real property
located within a community enhancement district to pay for the cost of a project or projects
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ARTICLE 15A

WEST VIRGINIA INFRASTRUCTURE AND
JOBS DEVELOPMENT COUNCIL

Shont title.

Definitions.

West Virginia Infvastructure and Jobs Development Council continygy.
mermbers of council; staff of council. '

Development of guidelines and preliminary application for funding asgi.
tance,

Requirements for project funding assistance; review of project prelim.
nary applications by council. _

Powers, duties and responsibilities of the council generally; comprehen.
sive assessmend.

Current and prospective planning; roads and highways: report to divi.
sion of highways.

Exemption of certain emergency projects from certificate of public con.
venience and necessity requirements; review of certain emergency
projects by public service cominission; and exemption for North Fork
Hughes River watershed project.

Infrastrucwure fund; deposits in fund; disbursements to provide louns,
loan guarantees, grants and other assistance; loans, loan guaraniees,
granis and other assistance shall be subject 10 assistance agreements;
West Virginia Infrastructure Lottery Revenue Debt Service Fund; use
of funds lor projects.

Recommendations by council for expenditures of funds by loan, grant or
for engincering assistance.

Reservation of funds for projects and infrastructure projects.

Additional powers of water development authority.

Prohibition on funds inuring to the benefit of or being distributable w
water development board; transactions between the water development
board and officers having certain interests in such transactions.

Termination or dissolution.

Projects not to be considered public improvements; competitive bid
requireIments,

Dedication of severance tax proceeds.

Water development anthority empowcered 1o issue infrastructure revenue
bonds and refunding bonds; creation of infrastructure revenue debt
service lund; funding of infrastructure revenue debt service fund;
requirements and manner of such issuance.

Infrastructure revenue bonds payable from A, James Manchin Fund.

Infrastructure lotiery revenue bonds for watershed compliance projects.

Trustee for holders of infrastructure revenue bonds; conients of trust
agreemont.

Legal remedics of infrastructure revenue bondholders or noteholders and
trustees.

{nfrastructure revenue bonds lawful investments.

Purchase and cancellation of infrastructure revenue bonds.

Refunding revenue bonds.

Infrastructure revenue bonds not debi of state, county, municipality ov
any political subdivision.

Infrastructure revenue bounds exempt from taxation.
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§ 31-15A-1. Short title

This article shall be known and may be cited as the "West Virginia infra-
siructure and Jobs Development Act.”

Acts 1994, 1st Ex. Sess., c. 26.

§ 31-15A-2. Definitions
For purposes of this article:

{a} “Bond" or “infrastructure revenue bond” means a revenue bond, note, or
other obligation issued by the water development authority pursuant to this
article, including bonds to refund such bonds and notes to renew such notes,
and notes in anticipation of and payable from the procecds of such bonds.

(b) “Code” means the code of West Virginia, one thousand nine hundred
thirty-one, as amended;

(c) "Cost” means, as applied to any project to be financed, in whole or in
part, with inlrastructure revenues or funds otherwise provided pursuant to this
article, the cost of planning, acquisition, improvement and construction of the
project; the cost of preliminary design and analysis, surveys, borings; the cost
of environmental, financial, market and enginecering feasibility studies, assess-
ments, applications, approvals, submissions or clearances; the cost of prepara-
tion of plans and specifications and other engineering scrvices; the cost of
acquisition of all land, rights-of-way, property rights, casements, franchise
rights and any other interests required for the acquisition, repair, improvement
or construction of the project; the cost of demolishing or removing any
buildings or structures on land so acquired, including the cost of acquiring any
lands to which buildings or structures may be moved; the cost of excavation,
grading, shaping or treatment of earth, demolishing or removing any buildings
or structures; the cost of constructing any buildings or other improvements;
the cost of all pumps, tanks, vehicles, apparatus and other machinery, furnish-
ings and cquipment; loan or origination fees and all finance charges and
interest incurred prior to and during the construction and for no more than six
months after completion of construction; the cost of all legal services and
expenses; the cost of all plans, specifications, surveys and estimates of cost; all
working capital and other cxpenses necessary or incident to determining the
feasibility or practicability of acquiring, repairing, improving or constructing
any project; the cost of placing any project in operation; and all other costs
and expenses of any kind or nature incurred or to be incurred by the project
sponsor developing the project that are reasonable and necessary for carrying
out all works and undertakings nccessary or incident to the accomplishment of
any project: Provided, That costs shall not include any amounts related to the
ongoing operations of the owner or operator, depreciation thercof or any other
cost which the council or the water development authoerity has not determined
to be consistent with the purposes and objeclives of this article;

(d) “Council” means the West Virginia infrastructure and jobs development
council created in section three ol this article;
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{¢) "Division ol environmenial protection” means the division of envirgn.
memal proteciion established under article one, chapter wwenty-two of this
code, or any successor to all or any substantial part of its powers and dutics;

() “Division of health” means the division of health created in article one,
chapter sixteen of this code, or any successor to all or any substantial part of jg
powers and duties;

(g} "Economic development authority” means the economic developmen
authority established under article fifteen, chapter thirty-one of the code, or any
successor to all or any substantial part of its powers and duties;

(h) “Emergency project” means a project which the council has determined:
(1) Is essential to the immediate cconomic development of an arca ol the state;
and

(2} will not likely be developed in that arca il construction of the project is
not commenced immediately:

(i) "Governmenial agency” means any county; municipality; watershed im-
provement district; asscssment district; soil conservation district; sanitary
district; public service district; drainage district; regional governmental au-
thority and any other state governmental agency, entity, political subdivision or
public corporation or agency authorized to acquire, construct or operate water
or wastewater facilitics or infrastructure projects;

(i) “"Housing development fund” means the West Virginia housing develop-
ment fund established under aricle cighteen of this chapter, or any successor
to all or any substantial part of its powers and duties;

(k) “"Infrastructure [und” means the West Virginia infrastructure fund creat-
ed and established in section nine of this article;

(1) “infrastructure project” means a project in the state which the council
determines is likely 10 foster and enhance economic growth and development in
the area of the state in which the project is developed, for commercial,
industrial, community improvement or preservation or other proper purposes,
including, without limitation, ourism and vecrcational housing, land, air or
walter transportation facilities and bridges, industrial or commercial projects
and facilities, mail order, warchouses, wholesale and retail sales (acilities and
other real and personal properties, including lacilitics owned or leased by this
state or any other project sponsor, and includes, without limitation:

(1 the process of acquiring, holding, aperating, planning, {inancing, demoli-
tion, comstruction, improving, expanding, renovation, leasing or otherwise
disposing of the project or any part thereol or interest thercin; and

(2} preparing land for construction and making, installing or constructing
improvements on the land, including water or wastewater facilitics or anv part
thercof, stcam, gas, telephone and telecommunications and electric lines and
installations, roads, bridges, railroad spurs. buildings, docking and shipping
facilities, curbs, gutiers, sidewalks, and drainage and flood control facilities,
whether on or off the site;
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(m) "'Infrastructure revenue’ means all amounts appropriated by the Legisla-
wre; all amounts deposited into the infrastructure fund; any amounts received,
directly or indirectly, from any source for the use of all or any part of any
project completed pursuant to this article; and any other amounts received by
ihe state treasurer, council or the water development authority for the purposes
of this article;

{n) "Need of the project sponsors’ means there is a public need for a project.
The council shall construe a population increase evidenced by the last two
decennial censuses in a county in which a project is proposed, as a factor
supporting the conclusion that a need exists for projects in that county.

(0) “Project” means any wastewater facility, water facility project or any
combination thereof, constructed or operated or to be constructed or operated
by a project sponsor;

(p) “Project sponsor”’ means any governmental agency or person, or any
combination thercof, including, but not limited to, any public utility, which
intends to plan, acquire, construct, improve or otherwise devclop a project;

(g) "Public service commission” means the public service commission of
West Virginia created and established under section three, article one, chapter
wwenty-four of this code, or any successor to all or any substantial part of its
powers and duties;

{r) "Person” means any individual, corporation, partnership, association,
limited liability company or any other form of business organization;

(s) “Public utility’” means any person or persons, or association of persons,
however associated, whether incorporated or not, including, without limitation,
any governmental agency, operating a wastewater facility or water facility as a
public service, which is regulated by the public service commission as a public
utility under chapter twenty-four of this code or which is required to file its
tariff with the public service commission;

(t) “State development office” means the West Virginia development office
established under article two, chapter five-b of this code, or any successor to all
or any substantial part ol its powers and duties;

{u) “State infrastructure agency” means the division of health, division of
environmental proteciion, housing development fund, public service commis-
sion, state development office, water development authority, economic develop-
ment authority and any other state agency, division, body, authority, commis-
sion, instrumentality or entity which now or in the futurc receives applications
for the funding of, and provides funding or technical assistance to, the plan-
ning, acquisition, construction or improvement of a project;

(v) “Wastewaler facility’”’ means all facilities, land and equipment used for or
in connection with treating, neutralizing, disposing of, stabilizing, cooling,
segregating or holding wastewater, including, without limitation, facilitics for
the treatment and disposal of sewage, industrial wastes or other wastes,
wastewater, and the residue thereof; facilities for the temporary or permanent
impoundment of wastewater, both surface and underground; and sanitary
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i
sewers or other collection systems, whether on the surface or undergroung |
designed to transport wastewater wgether with the equipment and fumishings

therefor or thercol and their appurtenances and systems, whether on th
surface or underground including force mains and pumping (acilities therefgy.

{w) "Water development authority’”’ means the West Virginia water devclop, 5
ment authority continued pursuant to the provisions of article one, chapier
twenty-two-c of this code, or any successor to all or any substantial part of jig
powers and duties; and

(x) "Water [lacility"~'means all facilitics, land and cquipment used [or or ip
connection with the collection and/or storage of water, both surface and
underground, transportation of walter, storage of water, treatment of water ang
distribution of water all for the purpose of providing potable, sanitary water
suitable for human consumption and use.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, cff. 90 days alter March t4, 1998,

Library References

States €43, 147.
Woestlaw Topic No. 360,
C.1.S. States 8§ 262, 437, 443 10 443,

8 31-15A~3. West Virginia Infrastructure and Jobs Development Council
continued; members of council; staff of council

{a) The West Virginia Infrastructure and Jobs Development Council is contin-
ued. The council is a governmental instrumentality of the state. The exercise
by the council of the powers conferred by this article and the carrying out of iis
purpose and duties shall be considered and held 10 be, and are determined to
be, essential governmental Tunctions and [or a public purpose.

(b) The council shall consist of thirteen members, including:

(1} The Governor or designec;

(2) The Executive Director of the Housing Development Fund or his or her
designee;

{3) The Director of the Division of Environmental Protection or his or her
designee;

(4) The Dircctor of the Economic Development Authority or his or her
designee;

(3) The Dircctor of the Water Development Authority or his or her designee;

(6) The Director of the Division of Health or his or her designee;

{7) The Chairman of the Public Service Commission or his or her designee;
and

(8) Six members representing the general public: Provided, That there shall
be at least onc member representing the general public from each congression-
al district. No more than one member representing the general public may be
a resident of the same county. '
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(¢) The Governor shall appoint the public members of the Council who shall
serve Lhree-year staggered terms.

(d) The Commissioner of the Division of Highways, the Executive Director of
the state rail authority, two members of the West Virginia Senate, two members
of the West Virginia House of Delegates, the Chancellor of the Higher Edu-
cation Policy commission and the Chancellor of the West Virginia Council for
Community and Technical College Education serve as advisory members of the
council. The advisory members shall be ex officio, nonvoting members of the
Council.

(¢) The Governor shall appoint the legislative members of the council:
Provided, That no more than threc of the legislative members may be of the
same political party.

{(f) The Governor shall appoint the representatives of the governing boards
from a list of three names submitied by each governing board.

{g) The Governor or designee shall serve as chairman and the council shalil
annually appoint a vice chairperson and shall appoint a secretary, who need
not be a member of the Council and who shall keep records of its procecdings.
Seven members of the Council shall constitute a quorum and the affirmative
vote of at least the majority ol those members present shall be necessary for any
action taken by vote of the Council. A vacancy in the membership of the
council does not impair the rights of a quorum by such vote to exercise all the
rights and perform all the duties of the council.

(h) A member of the council who serves by virtue of his or her office does not
receive compensation or reimbursement of expenses for serving as a member.
The public members are reimbursed for actual expenses incurred in the scrvice
of the council in a manner consistent with guidelines of the travel management
office of the Department of Administration.

(i) The council meets at least monthly to review projects and infrastructure
projects requesting [unding assistance and otherwise to conduct its business
and may meel more frequently if necessary. Notwithstanding any other provi-
sion of this article to the contrary, the Economic Development Authority is not
subject to council review with regard to any action taken pursuant to the
authority established in article fifteen, chapter thirty-one of this code. The
Governor's civil contingent fund is not subject 1o council review with regard to
projects or infrastructure projects {unded through the Governor's Civil Contin-
geni Fund.

(i) The Water Development Authority shall provide offlice space for the
council and each governmental agency represented on the council shall provide
staff support for the council in the manner determined appropriate by the
council,

(k) The council shall invite to each meeting one or more represcntatives of
the United States Department of Agriculture, Rural Economic Community
Development, the United States Economic Development Agency and the United
States Army Corps of Engineers or any successors thereto. The council shall
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invite other appropriate partics
article.

CORPORATION

is necessary to effectuate the purposes of thig

Acts 1994, Ist Ex. Sess., c. 26; Acts 1995, c. 130, cff. March 10, 1995; Acts 2003, 1st gy
Sess., ¢ 3. elf Jan. 29, 2003; Acts 2009, c. 221, eff. April 10, 2009.

Historical and Statutory Notes

Acis 2003, 1st Ex. Sess., ¢ 3. rewrote (b); in
{c), substituted “The governor or designee shall
serve as chairman and the coumil shall annual-
ly appoint a vice chairperson” for "The council
shall annually clect one of its niembers as chair-
man’; rewrote (d); and made nonsubstantive
changes throughont the section.  Privr to revi-
sion, (b) and (d) read:

(b The council shall consist of cleven nwem-
bers, including the execuwtive director of the
housing development fund or his or her desig-
nee, the director ol the division of cuvironmen-
tal prowection or his or her designee, the di-
rector of the economic developiment authority
or his or her designec. the director of the water
development authority or his or her designee,
the executive directar of the state developinent
office or his or her designee, the divector ol the
division of health or bis or her designes, the
chairman of the public service conunission or
his or her designee, and four members repre-
senting the general public: Provided, That there
shalt be ai least one member representing the
general public from cach congressional district:
Provided, however, That after the expiration of
the term of office of the members first appoint-
vd as representatives of the general public, no
muore than one member representing the gener-
al public may be a resident of the same counmy.
The governor shall appoint the public members
of the council who shiall serie three-vear stag-
gered terms. The commissioner of the division
ol highways, the executive director of the siate
rail awhortty, two members of the West Virgi-
nia Scnale, two members ol the West Virginia
House of Delegates, one representative of the
board of direciors of the state college system
and one representative ol the board of wustees
ol the university of West Virginia shall serve as
advisory members of the council. The governor
shall appoint the legislative members of the
council:  Provided further, That no mwure than
three of the legislative members may be of the
same political party.  The governor shall ap-
point the representatives of dhe governing
bouards from a list of three names submitted by
each governing board.  The advisery membuers
shalt be ex officio, nonvoting members of the
council,”

“td) No member of the couneil who serves by
virtue of his or her office shall reccive any
compensation or teimbursement of expenses for
serving as a wnember.  The members of the
council who represemt the general public shall

receive reimbursement for actual L\pcnses in-
curred in the service of the couneil.”

Acts 2009, ¢. 221, vewrote this section, which
formerly read

“(a) The Woest Virginia infrastructure and
jobs dn.vdopmun council is hereby continued.
The council is a governmental instrumentalipy
of the state, The exercise by the council af thye
powers conlerred by this article and the carry-
ing out of its purpose and dutics shall be consid-
ered and held to be, and ave herchy determined
to br, essential governmenial funclions and for
a public purpose.

(b)) The council shall consist of cleven mem-
bers, including the governor or designee, the
executive director of the housing developmens
fund or his or her designee, the direetor of the
division of cn\uomnulldl ptolccllon or his or
her designee, the direetor of the cconomic de-
velopment authority or his or her designee, the
director of the water development authority or
his or her designee, the director of the division
of health or his or ber designee, the chairman of
tie pablic service commission or his or her
dusipnee, and four members vepresenting the
general public: Provided, Thai there shall be a1
teast one member representing the general pub-
lic from cach vongressional district: Provided,
Hovwever, That afler the expiration of the term of
office of the members first appointed as repre-
sentatives of the general public, no more than
one member representing the general public
may be a resident of the sume county.  The
governor shall appoint the public members of
the council who shall serve three-vear staggered
lerms.  The commissioner of the division of
highways, the executive director of the state rail
authority, two members of the West Virginia
Senate, two members of the West Virginia
House of Delegates, the chancellor of the higher
education policy commission and the chancellor
of the West Virginia council for community and
technical college education serve as advisery
members of the council. The governor shall
appoint the legislative members of the council:
Provided furdier, That no more than three of the
legislative members may be of the same political
party.  The governor shall appoint the represen-
tatives of the governing boards from a list of
three names  submitied by cach  governing
board. The advisory members shall be ex offi-
¢in, nonvoling members of the council.

“{c) The governor or designee shall serve as
chairman and the council shall annually ap-
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oint a vice chairperson and shall appoint a
secretary, who need not be a member of the
council and who shall keep records of its pro-
cecdings.  Six members of the council shall
constitute @ quorum sid the affivmative voie of
at least the majority of those members present
shall be necessary for any action taken by vote
of the council. A vacaney in the membership of
e council does not impair the rights of a
gquorum by such vote o exercise all the rights
and perform all the duties of the council.

“id) A member of the council who serves by
vrtue of his or her olfice does not receive
compensation or reimbursement of expenses for
gerving as 2 member. The public members are
reimbursed {or actual expenses incurred in the
service of the council in a manner consistent
with guidelines ol the travel management oflice
of the department of administration.

“(e) Fhe council neets at least monthly 1o
review projects and infrastruciure projects re-
questing funding assistance and otherwise to
conduct #s business and mav meet more fre-
quently if necessary,  Notwithstanding any oth-

§31-15A-4

er provision ol this article 10 the contrary, the
veonvmic development authority is not subject
o councit review with regard 10 any action
takent pursuant to the awhority established in
article fifteen, chapler thirv-one of this code.
The governor's civil contingent fund is not sub-
ject o council review with regard to projects or
infrastructure projects funded through the gov-
ernot’s civil contingent fund.

(1) The water development authority shall
provide office space for the council and each
governmental agency represented on the coun-
cil shall provide stall support for the council in
the manner determined appropriate by the
council.

“{2) The council shall invite to cach meeting
one or more representatives of the United States
department of agricultire, rural cconomic com-
munity development, the United Staics cconom-
ic developnwent agency and the United States
arny corps ol ongineers or any  successors
thereto. The council shall invite such other
appropriate pariics as is nccessany 1o cffectuate
the purposes of this article.”

Library Refercnces

States <09, 74, 83,
Westlaw Topic No, 3601

C.1.S. Siates 88 224 to 223, 229, 249 10 230,
232, 262,

§ 31-15A-4. Development of guidelines and preliminary application for
funding assistance

(2) To implement and carry out the intent of this article, the council shali
promulgate legislative rules in accordance with article three, chapler twenty-
nine-a of this cade to develop comprehensive, uniform guidelines for use by the
council and other state infrastructure agencics in cvaluating any request by a
project sponsor for funding assistance o plan, acquire, construct, improve or
otherwise develop a project or inlrastructure project. The guidelines shall
include the following faclors: (1) the public health benefits of the project or
infrastructure project; (2) the economic development benefits of the project or
infrastructure project; (3) the degree to which the project or infrasuucture
project will correct deficiencies in the compliance of water supply or sewage
treatment facilities with state oy federal taws, regulations or standards; (4) the
degree 1o which the project or infrastructure project encourages cffective and
efficient consolidation of water or sewage (reatment systemns consistent with the
comprehensive plan developed pursuant to section six of this article; (5) the
cost effectiveness of the project or infrastructure project as compared with
alternatives which achieve substantially the same public health or economic
development benefits, including the consideration of providing maximum [easi-
ble fire protection; (6) the availability ol alternative sources of funding which
could finance all or a part of the project and inflrastructure project, and the
need [or the assistance of the council o finance the project or inlrastructure
project or attract other sources of funding: (7) the applicant’s ability 1o operate
and maimain the system if the project or infrastructure project is approved; (8)
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the degree to which the project or infrastructure project achicves other state or
regional planning goals; (9) the estimated date upon which the project or
infrastructure project could commence if funding were available ang the
estimated completion date of the project or infrastructure project; and (10)
such other considerations as the council may consider necessary or appropriage
1o accomplish the purpose and intent of this article.

(b) The council shall create a preliminary application form which shal| b,
used by all project sponsors requesting funding assistance from state infrastryc.
ture agencies to plan, acquire, construct, improve or otherwise develop ap
infrastructure project or project. The preliminary application form shall cop.
tain all information required by all state infrastructure agencies that will be
required to issue permits and/or certificales regarding the project or infrastryc.
ture project. The preliminary application shall require the project sponsor 1o
set {orth the type and proposed location of the inlrastructure project or project:
the estimated total cost of the project; the amount of funding assistance
required and the specific uses of the funding; other sources of funding
available or potentially available for the infrastructure project or project:
information demonstrating the need for the infrastructure project or project
and that the proposed funding of the project is the most economically feasible
and viable alternative to completing the project or infrastructure project; and
such other information as the council considers necessary to enable it to
recommend the type of project or infrastructure project financing, in terms of
the kind, amount and source of {unding, which the project sponsor should
pursue and which the state infrasiructure agency or agencics should consider
an appropriate investment of public funds, and to otherwise carry out the intemt
of this article,

Acts 1994, Ist Ex. Sess., c. 26.

Library References

States ¢=69, 74, 83. C.J.S. Stales 8% 224 10 225, 229, 249 10 250,
Westlaw Topic No. 360, 252, 262,

§ 31-15A-5. Requirements for project funding assistance; review of pro-
ject preliminary applications by council

{a) No project sponsor may apply for or receive any loan, loan guarantee,
grant or other funding assistance for a project or infrastructure project from
any state infrastructure agency (i) unless the project sponsor requiring the
funding assistance first submits a completed preliminary application to the
council on the form prepared for such purpose by the council pursuant to
section four of this article, and (ii) except as may be recommended by the
council alter consideration of the preliminary application: Provided, That any
project sponsor which has an infrastructure project or project with cither
acceptable bids or all funding in place on the effective date of this act is not
required to comply with the provisions of this section.

(b) The council shall, within thirty days of receipt of each completed prelimi-
nary application submitted to it, review the preliminary application and either
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(i) make a written recommendation as o the infrastructure project or project
financing, in terms of the kind, amount and source of funding, which the
project sponsor submilting the application should pursue and which the siate
infrastructure agency or agencies should consider an appropriate investment of
public funds, or {ii} if the council determines that (1) the proposed project or
infrastructure project is not eligible for funding assistance from any state
infrastructure agency, or (2) the proposed project or infrastructure project is
not otherwise an appropriate or prudent investment of state funds, the council
shall recomimend that the project sponsor not seck {funding from any siate
inlrastructure agency. A project sponsor shall include the preliminary applica-
von and the council’s recommendations in any application w a state infrastruc-
{ure agency.

{¢) The council shall provide a copy of its recommendation with respect to
each preliminary application, together with a copy of the preliminary applica-
tion, Lo all appropriate state infrastructure agencies, which shall take into
account the council’'s recommendations with respect to a project or infrastruc-
wre project before taking any action with respect to the project. No state
inlrastructure agency shall take any action inconsistent with the recommenda-
tion of the council unless the governing body of the agency, or the head of the
agency il it has no governing body, expressly finds and determines that the
recommendation is not in the best interest of the state or the area in which the
proposed inlrastructure project or project is to be located.

(d) In reviewing each preliminary application, the council shall use the
enginecring, {inancial and wechnical expertise of the respective stalfs of the state
infrastructure agencies represented on the council so as to recommend for
funding those projects or infrastructure projects which are consistent with the
purposcs and intent of this article and with the policies and priorities of this
state generally,  The council may include in its findings a recommendation that
a state infrastructure agency consider technical reports ort the project prepared
by other infrastructure agencies or by any federat agency.

Acts [99-, 1st Ex. Scss., ¢. 26,

Library Relerences
Siates ¢=69, 74, 83, C.L5. States §§ 224 1o 225, 229, 249 10 250,
Westlaw Topic No. 360, 252, 262,

§ 31-15A-6. Powers, duties and responsibilities of the council generally;
comprehensive assessment

(a) In addition to the powers set forth elsewhere in this article, the councit is
granted. has and may exercise all powers necessary or appropriate to carry out
and effectuate the purposes and intent of this article. The council shall have
the power and capacily to:

(1) Provide consultation scrvices o project sponsors in connection with the
planning. acquisition, improvement, construction or development of any infra-
structure project or project;

(2) Periodically prepare a list of infrastructure projects or projects which
cannot meet the established funding guidelines of the various state infrastruc-
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ture agencies, other than the Housing Development Fund, but which are
consistent with the mandates of this article and recommend 10 the Water
Development Authority that it make a grani or loan to the project Sponsorg
from the infrastructure fund to finance the cost of one or more such projects oy
infrastructure projects;

(3) Do all other acts necessary and proper to carny out the powers expressly
granted to the authority in this article; and

(4) Make and exccute contracts, conumitments and obligations and other
instruments necessary or convenient for the exercise of its powers.

(b) The council shall develop a comprehensive statewide inventory of water
supply systems and sewage treatment systems and an assessment ol current and
future needs. The assessment shall identify the areas of the state which do not
have adequate public water or sewage systems and offer recommendations for
the construction of new facilities or the cxtension or cxpansion of existing
facilities to meet the identified needs. The council shall include in the assess.
ment an identification of the obstacles, issues and problems which prevent or
inhibit development of adequate infrastructure throughout the state, including
financial, governmentat, physical, or geographical factors and make recommen-
dation as the council considers appropriate regarding the obstacles, issues or
problems identified. This comprehensive inventory and assessment shall be
updated at least once in every three-year period after the initial assessment and
inventory is completed in 1996.

(c) The council shall study the viability of the consolidation of public service
districts throughout the state. The council shall report their lindings and

conclusions on or before January 16, 1995 1o the Governor, Speaker of the
House of Delegates and President of the Senale.

Acts 1994, Ist Ex. Sess., ¢. 26; Acts 2009, ¢. 221, e[f. April 10, 2009.

Historical and Statutory Notes

Acts 2009, c. 221, rewrote this section, which  the cost of one or more such projects or infra-

formerly read:

“{a) In addition to the powers set forth else-
where in this article, the council is hereby
granted, has and may exercise all powers neces-
sary or appropriate to carry out and cffectuate
the purposes and intent of this article. The
council shall have the power and capacity to:

“(1) Provide consultation services 1o project
sponsors in connection with the planning, ac-
quisition, improvement, construction o devel-
opment of any infrastructure project or project;

“(2) Periodically prepare a list of infrastruc-
ture projects or projects which cannot meet the
established funding guidelines of the vartous
state infrastructure agencics, other than the
housing development fund, but which are con-
sistent with the mandates of this article and
recommend to the water development authority
that it make a grant or loan 10 the project
sponsors from the inlrastructure fund to linance

structure projects;

“(3) Do all other acts necessary and proper o
carry oul the powers expressly granted to the
authority in this anicle; and

"{4) Make and excecute conlracts, commit-
ments and obligations and other instruments
necessary or convenient for the exercise of its
powers.

“{b} The council shall develop a comprehen-
sive statewide inventory of water supply systems
and sewage treatment systems and an assess-
ment of current and future needs by the first
day of July, one thousand nine hundred ninety-
six. The assessment shall identify the areas of
the state which do not have adequate public
waler or sewage systems and offer recommen-
dutions for the construction of new facilities or
the extension or expansion of existing facilitics
to meut the identified needs. The council shall
include in the asscssment an identification of
the obstacles, issues and problems which pre-
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cent o inhibit development of adequate infra-
grocture theoughowt the siate, including linan-
dial. governmental. physical, or geographical
factors and make recommendation as the coun-
¢il considers appropriate regarding the obsta-
cles, issucs or probiems identificd.  This com-
prehensive inventory and assessment shall be
updated al least once in every three-vear period
after the initial assessruent and toveatary s
CU[]IPI(‘ICCI.

“{¢} The councit shall study the viability of
the consolidation of public service districts
throughout the st Provided, That the study

§ 31-15A-7

but also any and all entities which provide or
supply waier and sewer service to the general
public;  Provided, however. That the council
shall, in the preparation of the study, consult
with the public service diswict division of the
public service commission and rvepresentatives
of the West Virginia rurat water assoctation and
the West Virginia association of public service
districts, as nccded. The council shall report
their findings and conclusions an or belore the
sixteenth of January ol the year one thousand
nine hundred nineiv-five 1o the governor, speak-
er of the house of delegates and president of the

shall encompass not only publie service diswicts  senate”

Library References

C.J.S. Swates 8% 224 1o 225, 229, 249 to 230.
232, 263,

States €269, 74, 33,
westlaw Topic No. 360.

§ 31-13A--7. Current and prospective planning; roads and highways; re-
pott to division of highways

{a) The council shall 1ake into account the current and prospective infra-
structure needs in relation 1o plans of the division of highways for the develop-
ment and buitding of new roads.  Upon completion of an environmental impact
study, the commissioner of highways shall provide the council with plans for
any and all new roads. In a timely manner, the council shall advise the
commissioner of the division of highways on the feasibility of the expansion of
new or existing water and sewer lines concomiant to the construction of the
new roads,

(b) The councit has the authority to appoim local infrastructure planning
teams.  The local infrastructure planning teams may consist of the following: A
designee of the division of highways [rom the region where the new voad is
being buill: a designee of the division of highways from the central state office;
a designee from the environmental enginecrs division of the depariment of
health and human resources; a designee from the local developmental authori-
iy where the new road is being built; a designee from the vegional developmen-
tal autharity in the area where the new road is being built; a designee from the
public service commission; a designee from the diviston of environmental
protection; a designee from the county commission where the new road is
being built who shall serve as chairperson of the planning weam; a citizen of the
county where the new road is being built 1o be chosen by the county commis-
sion; and the elected state delegates and senators from the area where the new
road is being buili.  In order to avoid delay of any highway project, immediate-
Iy upon appointment of a local infrastruciure planning tecam, the director of the
division of highways shall submit 1o the council a time frame within which the
planning wam must act and within which the planning team must submit any
plans, maps, recommendations or reports developed pursuant Lo this subsec-
tion. The local infrasiructure planning team shall meet prior to the develop-
ment and building of a new road.  Members of the local infrastructure planning
wam shall only reccive paviment for actual expenses tncurred.  The local
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infrastructure planning team shall advise the commissioner of the division of
highways on the feasibility of an infrastructure plan. The local infrastrﬁctul.e
planning team shall meet to develop an infrastructure plan that includeg an
assessment study of existing water and sewer lines and a [easibility study o,
[uture development and laying of water and sewer lines. Alier these studies ap,
completed, a developmental map shall be drawn of the proposed road roy,
with overlays of the proposed water and sewer lines. These swudics and th,
map shall be presented to the commissioner of the division of highwaysang
shall be used by the commissioner in the planning, developing and building of
the road. )

(c) The water development authority shall establish a restricted accoun
within the infrasiructure fund to be expended lor the construction of water ang
sewage lines as may be recommended by the council in accordance with thijg
article and specifically, in accordance with the plan developed under subsection
(b} of this section. The reserve account shall be known as the “infrastruciure
road improvement reserve account’. The council and the division of highways
may enter into agreements to share the cost of financing projects approved in
accordance with this section from moneys available in the infrastructure road
reserve account and moneys available from the state road fund. Annually; the
council may direct the water development authority to transfer funds from the
infrasiructure fund in an amount not to exveed cne miilion dollars 1o the
restricted account: Provided, That at no time may the balance of the restricted
account exceed one million dollars,

(d) For the purposes of this section the term “new’” means a road right-of-
way being built for the first time.

(c) Afier the construction of water and sewcr lines adjacent to the new road,
these new lines shall be turned over to existing utilities by expansion of
boundaries of public service districts or shall be main extensions from the
municipality.

Acts 1994, 1st Ex. Sess., c. 26.

Library References
Highways ¢=91. C.LS. Highways § 155,

Water Law &=1036. C.1.S. Waters 8§ 483, 543 wo 581,
Westlaw Topic Nos. 200, 405.

§ 31-15A-8. Exemption of certain emergency projects from certificate of
public convenience and necessity requirements; review of
certain emergency projects by public service commission;
and exemption for North Fork Hughes River watershed
project

(a) If the council determines a project to be an emergency and the emergen-
cy project will be funded solely with grant money for the cxtension of an
existing certificated water facility or wastewater facility, and if the council finds
in its recommendation that the construction and acquisition of the emergency
project will have no effect on the public wility’s customer rates and will have
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no significant elfect on its operational costs as a result of the project cost, then
the emergency project is exempt from the requircment to obtain a certificale of
public convenience and necessity under section cleven, article two, chapter
pwentv-four of this code. I the public utility is a public service district, it is
exempt from the approval of the public service commission required under
section twenty-live, article thirteen-a, chapter sixicen ol this code.

(by Any public utility, and any other entity that wili operate as a public utility,
must obtain a certilicate of pubiic convenience and necessity pursuant 1o
section eleven, anicle two, chapter vwenty-four of this code for any emergency
project that is not exempt under subsection (a) of this section. The public
service commission shall render its final decision on any application lor a
certilicate within one hundred twenty days of the filing of the application:
Provided, That the thirty-day prefiling requirement is not required. I the
project sponsor is a public service district, then the project will be exempted
from the approval requirements of section twentv-five, article thirteen-a, chap-
ter sixtcen of this code.

{c) Projects that are not emergency projects are subject to the requirements
of section eleven, article two, chapier twenty-four of this code to the extent they
would be otheirwise.

{d) The North Fork Hughes River watershed project, proposed to enhance
cconomic growth and development through tourism as provided in subsection
(7). section two of this article and Lo include a water facility project as defined
in subsection (n), section two of this article, is hercby specifically exempied
[rom any requirement imposed by this article, except that the provisions of
subsection (a} of this section are specifically made applicable 1o the project.
The project is hereby specilically authorized and the public fand corporation
shall have and may exercise the power of eminent domain and all authority
otherwise prescribed by law to acquire necessary lund and rights-ol-way, to
include approximately four hundred seventy-eight acres, in connection with the
project.  Funding for the project shall be provided by the federal government
from the Appalachian regional commission through the United States soil
conservation service.  Upon completion of the project, the property acquired
shall be transferred o the state park system. The commissioner of the division
of tourism and parks or the successor to the commissioner's powers and dutics
is directed to expand the boundaries of North Bend state park to include the
project arca and to operate the expanded park property, including improved
recreational facilities, [rom funds appropriated for that purpose.

ACts 1994, Ist Ex. Sess., ¢, 26; Acts 1998, ¢. 180, effl 90 days after March 14, 1998,

Library References
Public Ultilitics =113, C.LS. Public Unilities 8§ 3, 180 10 196.

Waler Law 61869, C.L.S. Waters 85 483, 498 1o 504,
Westlaw Topic Nos. 2174, 403,
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§ 31-15A-9. Infrastructure fund; deposits in fund; disbursements to pro-
vide loans, loan guarantees, grants and other assistance,
loans, loan guarantees, grants and other assistance shaj} be
subject to assistance agreements; West Virginia Infrastyy,.
ture Lottery Revenue Debt Service Fund; use of funds fy,
projects

(a) The Water Development Authority shall create and establish a specia)
revolving fund of moneys made available by appropriation, grant, contribution,
or loan 1o be known as the “West Virginia Infrastructure Fund”. This fung
shall be governed, admiaistered and clL(.OLlI'll(,d for by the directors, officers and
managerial staff of the Water Development Authority as a special purpose
account separate and distinct from any other moneys, funds or funds owned
and managed by the Water Development Authority.  The infrastructure {und
shall consist of sub-accounts, as decmed necessary by the council or the Water
Development Authority, for the deposit of: (1) Infrastruciure revenues; (2) any
appropriations, grants, gifts, contributions, loan procceds or other revenues
received by the infrastructure fund from any source, public or private; (3)
amounts reccived as payments on any loans made by the Water Development
Authority to pay for the cost ol a project or infrastructure project; (4) insurance
proceceds pavable to the Water Development Authority or the infrastructure
fund in connection with any infrastructure project or project; (3) all income
carned on moneys held in the infrastructure fund; (6) all funds deposited in
accordance with section four of article fifteen-b; and (7) all proceeds derived
from the sale of bonds issued pursuant 1o article filtcen-b of this chapier.

Any money collected pursuant to this section shall be paid into the West
Virginia infrastructure fund by the state agent or entity charged with the
collection of the same, credited to the infrastructure fund, and used only for
purposes sel forth in this article or article filteen-b.

Amounts in the infrastructure fund shall be segregated and administered by
the Waler Development Authority separate and apart {rom its other assets and
programs. Amounts in the infrastructure fund may not be transferred to any
other fund or account or used, other than indirectly, for the purposes of any
other program of the Water Development Authority, cxcept that the Water
Development Authority may use funds in the infrastructure lund o reimburse
itself for any administrative costs incurred by it and approved by the council in
connection with any loan, loan guarantee, grant or other funding assistance
made by the Water Development Authority pursuant o this article.

(b} Notwithstanding any provision of this code to the contrary, amounts in
the infrastructure fund shall be deposiied by the Water Development Authority
in one or more banking institutions: Provided, That any moneys so deposited
shall be deposited in a banking institution located in this state.  The banking
institution shall be sclected by the Water Development Authority by competitive
bid. Pending the disbursement of any money [rom the infrastructure fund as
authorized under this section, the Water Development Authonity shall invest
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and reinvest the moneys subject 10 the limitations set forth in article cighteen,
chapter thirty-one of this code.

(c) To further accomplish the purposes and intent of this article and article
fifteen-b of this chapier, the Water Developmient Authority may pledge infra-
structure revenues and from time to time establish one or more restricted
accounts within the infrastructure fund for the purpose of providing funds to
guarantee Joans for infrastructure projects or projects: Provided, That for any
fiscal year the Water Development Authority may not deposit into the restricted
accounts more than twenty percent of the aggregate amount of infrastructure
reventes deposited into the infrastructure fund during the fiscal year. No loan
guarantce shall be made pursuant to this article unless recourse under the loan
guarantee is limited solely to amounts in the restricted account or accounts,
No person shall have any recourse to any restricted accounts established
pursuant to this subscction other than those persons to whom the loan guaran-
tee or guarantees have been made.

(d) Each loan, loan guarantee, grant or other assistance made or provided by
the Waler Development Authority shall be evidenced by a loan, loan guarantee,
grant or assistance agreement between the Water Development Authority and
the project sponsor o which the loan, loan guarantee, grant or assistance shall
be made or provided, which agreement shall include, without limitation and o
the extent applicable, the following provisions:

(1) The estimated cost of the infrastructure project or project, the amount of
the loan, loan guaraniec or grant or the nature of the assistance, and in the
case of a loan or loan guaraniee, the terms of repayment and the security
therefor, if any;

(2) The specific purposes for which the loan or grant proceed shall be
expended or the benefits to acerue from the loan guarantee or other assistance,
and the conditions and procedure for disbursing loan or grant proceeds;

{3) The duties and obligations imposed regarding the acquisition, construc-
tion, improvement or operation of the project or infrastructure project; and

{(4) The agreement of the governmental agency to comply with all applicable
federal and state laws, and all rules and regulations issued or imposed by the
Water Development Authorily or other state, federal or local bodies regarding
the acquisition, construction, improvement or operation ol the infrastructure
project or project and granting the Water Development Authority the right to
appoint a receiver lor the project or infrastructure if the project sponsor should
default on any terms of the agreement.

() Any resolution of the Water Development Authority approving loan, loan
guarantee, grant or other assistance shall include a finding and determination
that the requirements of this section have been met.

{(f) The interest rate on any loan to governmental, quasi- governmental, or not
for prolit project sponsors for projects made pursuant to this article shall not
exceed three percent per annum. Due to the limited availability of funds
available for loans for projects, it is the public policy of this state to prioritize
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funding needs to first meet the needs of governmental, quasi- governmental gpg
not for profit project sponsors and to require that loans made to for-prof
entities shall bear interest at the current market rates. Therefore, no loan may
be made by the council to a for-profit entity at an interest rate which is logg
than the current market rate at the time of the loan agreement.

(g) The Water Development Authority shall cause an annual audit to be made
by an independent certified public accountant of its books, accounts ang
records, with respect to the receipts, disbursements, contracis, leasces, assign-
ments, loans, grants and-all other matters relating to the financial operation of
the infrastructure Tund, including the operating of any sub-account within the
infrastructure fund. The person performing such audit shall furnish copies of
the audit report to the commissioner of linance and administration, where they
shall be placed on [lile and madc available for inspection by the genceral publié.
The person performing such audit shall also [urnish copies of the audit report
to the Legislature’s Joint Comunitice on Government and Finance.

(h) There is hereby created in the Water Development Authority a separaie,
special account which shall be designated and known as the “West Virginia
Infrastructure Lottery Revenue Debt Service Fund,” into which shall be depos.
ited annually for the fiscal year beginning July 1, 2011, and each fiscal year
thereafier, the first $6 million transferred pursuant o section eighteen-d, article
twentiv-two, chapter twenty-nine of this code and any other lunds provided
therelor:  Provided, That such deposits and transfers are not subject 1o the
reservations of funds or requirements for distributions ol funds established by
sections ten and cleven of this article. Moneys in the West Virginia infrastruc-
ture Jottery revenue debt service fund shall be used 1o pay debt service on
bonds or notes issued by the Water Development Authority lor watershed
compliance projects as provided in section seventeen-b of this article, and to
the extent not needed o pay debt service, for the design or construction of
improvements {or watershed compliance projects. Moneys in the West Virginia
infrastructure lottery revenue debt service fund not expended at the close of the
fiscal year do not lapse or revert wo the General Fund but are carried forward to
the next fiscal year.

Acts 1994, Ist Ex. Sess., ¢. 26; Acts 1995, c. 130, eff. March 10, 1993; Acts 2011, ¢. 179,
eff. June 10, 2011.

Acts 1990, ¢. 2, abolished the office of conumnissioner of finance and
administration and transferred all dutics and powers to the secretary of
administration, See § 3A-1-2.

Historical and Statutory Notes

Acts 2011, ¢. 179, in subsce. (d)}2), substitut-
ed Mproceed” for “proceeds”, and made noun-
substantive corrections throughous this section.

Library References

Siates =127, 128, C.1.S. States §§ 381 wo 382, 386 10 387.
Water Law ¢&=1900 10 1905, C.J.S. Waiers 85 483, 543 10 381,
Westlaw Topic Nos. 360, 403,

330



INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL §31-15A-10

§ 31-15A-10. Recommendations by council for expenditures of funds by
loan, grant or for engineering assistance

(a) To further accomplish the purpose and intent of this article, the water
development authority shall use the moneys in the infrastructure fund created
pursuant to section nine of this article, upon receipt of one or more recommen-
dations from the council pursuant 1o section five of this article, 10 make loans,
with or without interest, loan guarantees or grants and to provide other
assistance, financial, technical or otherwise, to finance all or part of the costs of
infrastructure projects or projects to be undertaken by a project sponsor:
provided, That any moneys disbursed from the infrastructure fund in the form
of grants shall not exceed twenty percent of the total funds available for the
funding of projects. No loan, loan guaranice, gram or other assistance shall be
made or provided except upon a determination by the council that the loan,
loan guarantee, grant or other assistance and the manner in which it will be
provided are necessary or approepriate to accomplish the purposes and intent of
this article, based upon an application submitted to the council: Provided,
however, That no grant shall be made 10 a project sponsor that is not a
governmental agency or a not for profit corporation under the provisions of
section 301(c) of the Internal Revenue Code of 1986, as amended. Applications
for loans, loan guarantees, grants or other assistance may be submiuted by a
project sponsor for one or more infrastructure projects on preliminary applica-
sion forms prepared by the council pursuant to section four of this article. Any
rccommendation of the council approving a loan, loan guarantee, grant or
other assistance shall include a finding and determination by the council that
the requirements of this scetion have been met. The council shall base any
decisions to loan money lor projects o project sponsors pursuant to this article
solely on the need of the project sponsors.

(b} The council has the authority in its sole discretion 10 make grants to
project sponsors if it finds that: (1) The level of rates for the users would
otherwise be an unreasonable burden given the users’ likely ability to pay; or
(2) the absence of a sufficient number of users prevents funding of the project
except through grants: Provided, That no project sponsor shall reccive infra-
structure grant money in an amount in excess of fifty percent of the total cost of
the project.  Therefore, the council may consider the economic or financial
conditions ol the area to be served. As a condition for receipt of a grant under
this subsection, the council may require, in addition to any other conditions,
that the applicant pursue other staie or federal grant or lean programs. Upon
a recommendation by the council, the water development authority shali
provide the grant in accordance with the recommendation. The council shall
develop criteria to be considered in making grants to project sponsors which
shall require consideration of the economic or financial conditions of the area
1o be served and the availability of other funding sources. The council shall
adopt procedural rules regarding the manner in which grants will be awarded
in conformity with this section. The procedural rules shall be adopted pursu-
ant Lo article three, chapter twenty-nine-a of this code.
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{c) Notwithstanding any other provision of this article to the contrary, (p, -
council shall apply a mandatory minimum end user utility rate that must , |

met by the project sponsor before funding assistance may be awarded. Th,
mandatory minimum end utility rate shall be based upon a uniform statewid,

percentage of the median household income in a particular geographic ares .
and said rate shall cxceed six tenths of one percent: Provided, That funding ‘

assistance made from the proceeds of any general obligation bonds and revenye
bonds issucd afier the filicenth day of March, one thousand nine hundreg

ninety-cight, after transfers requived 10 make the state match for the water apd -

wastewater revolving loan programs pursuant to article two, chapter twenty.
two-¢ and article thirteen-¢, chapler sixteen of this code, shall be provided l;\.
the council on.a pro rata basis divided equally among the congressiong]
districts of this state as delineated in accordance with section three, article twy,
chapter one of this code: Provided, however, That infrastructure projecis ag
defined in subscction (1}, section two of this article shall not be subject 10 pro
rata distribution.  When determining median household income of a geograph.
ic arca of the project to be scrved, the council shall consider any surveys of the
income of the households that will be served by the project.

{d) No loan or grant funds may be made available for a project if the project
to be funded will provide subsidized services to certain users in the service area
of the project.

(¢) Notwithstanding any other provision of this article to the contrary,
engineering studics and requirements imposed by the council for preliminary
applications shall not exceed those enginecring studies and requirements which
are necessary lor the council to determine the economic [easibility of the
project. I the council determines that the engineering studies and require-
menis [or the preapplication would impose an undue hardship on any project
sponsor, the council may provide funding assistance 1o project sponsors 1o
defray the expenses of the preapplication process [rom monevs available in the
infrastructure fund for making loans: Provided, That the council may only
provide funding assistance in an amount equal to five thousand dollars or fifty
percent of the total preapplication cost of the project, whichever amount is
greater. Il the project is ultimately approved {or a loan by the council, the
amount of funding assistance provided to the project sponsor lor the preappli-
cation process shall be included in the total amount of the loan to be repaid by
the project sponsor. If the project is not ultimately approved by the council,
then the amount of funding assistance provided to the project sponsor will be
considered a grant by the council and the total amount of the assistance shall
be forgiven. [In no event may the amount of funding assistance provided to all
project sponsors exceed, in the aggregate, one hundred thousand dollars
annually.

{(f) The council shall report to the governor, the speaker of the House of
Delegates and the president of the Senate during each regular and interim
session of the Legislature, on its activities and decisions relating to distribution
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or planned distribution of grants and loans under the criteria to be developed
pursuant to this article.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, ¢. 130, cif. March 10, 1993; Acts 1998, c. 180,
eff. 90 days after March 14, 1998,

Library References
Siates =127, 128,
westlaw Topic No, 360.
C.J.S. States 8§ 381 1o 382, 386 to 387,

§ 31-15A-11. Reservation of funds lor projects and infrastructure projects

Eighty percent of the funds deposited in the West Virginia infrastructure fund
shall be dedicated for the purpose of providing funding for the cost of projects
as defined in subsection (n), section two of this article. Twenly percent of the
funds deposited in the West Virginia infrastructure fund shall be dedicated for
the purposc of providing funding for costs of infrastructure projects as defined
in subsection ({ ), section two of this article.  Project sponsors of infrastructure
projects shall follow the application process as established by this article:
Provided, That notwithstanding any provision of this article to the contrary, all
applications for any infrastructure project shall be submitted to the exccutive
director of the West Virginia development office for veview, recommmendation
and approval regarding infrastructure project funding.

Acts 1994, lst Ex. Sess., . 26 Acts 1998, c. 180, eff. 90 davs after March 14, 1998; Acts
2003, tst Ex. Sess., ¢, 3, eff, Jan. 29, 2005.

Historical and Statutory Notes

Acts 2003, st Ex. Sess, ¢ 3, in the last  for communnity and economic development, or
sentence, substituled “executive director of the s suecessor’”.
West Virginia development office” Tor “council

Library References
States &=123,
Westlaw Topic No. 360.
C.J.S. Staies 8§ 38110 382.

§ 31-15A-12. Additional powers of water development authority

To accomplish the purpose and intent ol this article, the water development
authority is hereby empowered, in addition o all other powers granted to it
under this code, upon approval of the council, to (1) enter into agreements or
other transactions with any federal or state agency in connection with any
infrastructure project or project; {2) receive or administer on behall of any
federal or stale agency grants, subsidies or other payments to be applied to the
costs of any inlrastructure project or project financed, in whole or in part, or
otherwise assisted by the water development authority, including, but not
limited 10, payments to be applied to operating costs and debt service or
obligations of any project sponsor; (3) receive and accept aid or contributions
from any source of money, property, labor or other things of value, 10 be held,
used and applied only for the purposes [or which such grants and contributions
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are made; (4) cstablish and amend the criteria and qualifications for making
loans, loan guarantees or grants, or providing any other assistance, for any
infrastructure project or project, and Lhe terms of any loans, loan guaranteé.
grant or assistance agreement lor any project; and (5} do all things which are
necessary 1o further the purposes and intent of this article.

Acts 1994, st Ex. Sess., c. 26.

Library References

Water Law &= 1893, ]
Woestlaw Topic No. 405. >
C.).S. Waters §§ 483, 543 10 381,

§ 31-15A-13. Prohibition on funds inuring to the benefit of or being
distributable to water development board; transactiong
between the water development board and officers having
certain interests in such transactions

No part of the infrastructure [und or the West Virginia infrastiructure revenue
debt service fund shall inure to the benefit of or be distributable to the water
development board directors or officers of the water development authority
except that the water development authority is authorized and empowered to
pay reasonable compensation, other than to members of the water development
board, including the chairman, vice chairman, secretary-treasurer [or servicés
rendered and to make loans and exercise its other powers as previously
specilied in furtherance of its corporate purpose: Provided, That no loans shall
be made, and no property shall be purchased or leased from, ot sold, leased or
otherwise disposed of, 1o any water development board member or officer of
the water development authority.

Acts 1994, [st Ex. Sess.. ¢, 26; Acts 1998, ¢. 180, cff. 90 days alter March 14, 1993,

Library References
Water Law &= 1897,
Westlaw Topic No. 403,
C.).8. Walters §3 483, 343 10 381.

§ 31-15A-14. Termination or dissolution

Upon the termination or dissolution of the water development authority, all
rights and propertics of the water development authority with respect to the
infrastructure fund shall pass to and be vested in the state, subject to the rights
ol lienholders and other creditors.

Acts 1994, st Ex. Sess,, ¢. 26,

Library References
Water Law &=1861.
Westlaw Topic No. 403,
C.1.S. Waters §§ 433 1o 434,
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§ 31-15A~15. Projects not to be considered public improvements; competi-
tive bid requirements

{a) No project or inlrastructure project acquired, constructed, maintained or
financed, in whole or in part, by the water development authority shall be
considered to be a "public improvement” within the meaning of the provisions
of article five-a, chapter twenty-one of this code as a result of the financing.

(b) The staie and its subdivisions shall, except as provided in subsection {c) of
this section, solicit competitive bids and require the payvment of prevailing wage
raies as provided in article five-a, chapter twenty-one of this code for every
project or infrastructure project funded pursuant to this article exceeding
twenty-five thousand dollars in total cost.

Following the solicitation of the bids, the construction contract shall be
awarded to the lowest qualified responsible bidder, who shall furnish a suffi-
cient performance and payment bond: Provided, That the state and its subdivi-
sions may reject alt bids and solicit new bids on the project.

(c) This section docs not:

(1) Apply to work performed on construction or repair projects not exceeding
a total cost of {ifty thousand dollars by regular full-time employeces of the state
or its subdivisions: Provided, That no more than fifty thousand dollars shall be
expended on an individual project in a single location in a twelve-month
period;

(2} Prevent students enrolled in vocational cducational schools from being
used in the construction or repair projects when such use is a part of the
students’ training program;

(3) Apply to emergency repairs to building components and systems: Provid-
ed, That the term “emergency repairs” means repairs that, il not made
immediately, will seriously impair the use of the building components and
svstems or cause danger 1o those persons using the building components and
Systcmis; or

(4) Apply to any situation where the state or a subdivision of the staie comes
to an agreement with volunteers, or a volunteer group, by which the govern-
mental body will provide construction or repair materials, architectural, engi-
neering, technical or any other professional services and the volunteers will
provide the necessary labor without charge to, or lability upon, the governmen-
tal body: Provided, That the total cost of the construction or repair projects
docs not exceed fifty thousand dollars,

(d) The provisions of subsection (b) of this section do not apply to privately
owned projects or infrastructure projects constructed on lands not owned by
the state or a subdivision of the state.

Acts 1994, 1st Ex. Sess., ¢. 26; Acts 2001, c. 43, off. 50 days afier April 14, 2001,

Historical and Statutory Notes

Acts 2001, c. 45 rewrote this section which as “{a} No project or infrastructure projecl ac-
enacled provided: yuired, construcied, maintained or financed in
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whole or in part by (he waler development
authority shall be considered w be a Vpublic
improvement” within e meaning of the provi-
sions ol article five-a, chapier twemy-one of this
code, as a result of such {inancing.

“(b) The staie and its subdivisions shall, ex-
cept as provided in this subseciion, solicit com-
petitive bids and require the payment ol prevail-
ing wage rales as provided in arscle five-a
chapter 1wenty-one of this code for every pro-
ject or infrastrueture project funded pursuant w
this ariicle exceeding twenty-five thousand dol-
lars in rotal cost. Following 1he solicitation of
the bids. the construction contract shall be
awarded to the lowest gualified responsible bid-
der, who shall fienish a sufficiont performance
and payment bond: Provided, That the stae and
its subdivisions may reject all bids and solicit
new bids on the project. Nothing in this subsee-
tion applies to work performed on construction
or repair projects noi exceeding a total cost of
twenty-five thousand doliars by regular full-time
emplovees of the state or its subdivisions, nor
shall anything in this subsection prevent stu-
dents enrolled in vocational educational schools
[rom being wilized in the construction or repair

CORPORATIONS

projecis when such use is a part of the studengy’
raining program. Nothing in this subsectigg
applics W emergency repairs o building compe.
nents and systems: Provided, however, That the
lerm Venergeney repairs’ means 1epairs that if
not made immediately will seriously impair 1he
use of the building components and sysiems o
cause danger 1o those persons using the buijld.
ing components and systems, This subseélion
shall not apply 10 any situation where the stage
or a subdivision thercol comes to an agreenen
with volunteers, or a volunteer group, wherehy
the governmental body will provide constrye.
tion or repair materials, architecural, engineey-
ing, technical or any other professional services
and the volunteers will provide the necessary
labor without charge to, or liability upon, the
governmental body: Provided {urther, That the
total cost of the construction or repair projecis
does net exceed twenty-live thousand dollars,

"¢} The provisions of subsection (h) of this
section shall not apply to privately owned pro-
jects or infrastracture projects constructed on
fands not vwned by the state or a subdivision of
the state.”

Library References

Stales =846, 8.2,
Wostlaw Topic No. 360.
C.J.5. States § 261,

§ 31-13A-16. Dedication of severance lax proceeds

{a) There shall be dedicated an annual amount from the collections of the tax
collected pursuant to article thirieen-a, chapter cleven of this code for the
construction, extension, expansion, rehabilitation, repair and improvement of
water supply and sewage treatment systems and for the acquisition, prepara-
tion, construction and improvement of sites for economic development in this
stale as provided in this article.

(b) Notwithstanding any other provision of this code to the contrary, begin-
ning on July 1, 1993, the first $16 million of the tax collected pursuant to article
thirteen-a, chapter cleven of this code shall be deposited to the credit of the
West Virginia Infrastructure General Obligation Debt Service Fund created
pursuant 1o scction three, article fifteen-b ol this chapter: Provided, That
beginning on July 1, 1998, the first $24 million of the tax annually collected
pursudnt to article thirteen-a of this code shall be deposited 10 the credit of the
West Virginia Infrastructure General Obligation Debt Service Fund created
pursuarnt to section three, article fificen-b of this chapter.

(c) Notwithstanding any provision of subscction (b) of this section to the
contrary: (1) None of the collections from the tax imposed pursuant 1o section
six, article thirteen-a, chapter cleven of ihis code shall be so dedicated or
deposited: and (2} the portion of the tax imposed by article thirteen-a, chapter
eleven and dedicated for purposes of Mcedicaid and the Division ol Forestry
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pursuant to section twenty-a of said article thirteen-a shall remain dedicated for
the purposes sct forth in that section twenty-a,

(d) On or before May 1 of each vear, commencing May 1, 1993, the council,
by resolution, shall certify to the Treasurer and the Water Development Author-
ity the principal and interest coverage ratio and amount for the {ollowing fiscal
year on any infrastructure general obligation bonds issued pursuam to the

provisions of article [ifteen-b of this chapter.

Acts 1994, Ist Ex. Sess., ¢. 26; Acts 1999, ¢. 130, eff. March 10, 1993; Acts 1998, c. 180,
eff. 90 days afier March 14, 1998; Acts 2008, ¢. 213, eff. June 7, 2008: Acts 2011, c. 164,

eff. April 7, 20t1.

Historical and Statutory Notes

Acts 2008, c. 213, added subsec. (e).

Acts 2001, ¢. 164, deleted subsce. (e), and
made nonsubstantive corrections  throughout
the section.  Prior to deletion, subsee. (¢) read:

“(e) Notwithstanding any provision of this ar-
ticle 1o the comrary, the tax on coalbed meth-
ane remitted by the Tax Commissioner lor de-
posit in the West Virginia 1nfrastructure Fuad
pursuant to section twenty-a, article thirteen-a,
chapter cleven of this code shall be distributed
as follows: (1) Seventy-five pereent of the mon-
eys so deposited shall be distributed for infra-
structure prajects in the various counties of this

state in which the coatbed methane was pro-
duced, und (2) the remaining twenty-five per-
cent of the moneys so deposited shali be distrib-
uted equally to the various counties of this state
inn which no coalbed methane was produced {or
infrasiructure projects. Moneys shall be dis-
tributed 1o each coalbed methane producing
county in direct proportion to the amount of Lax
paid by the county using information provided
by the Tax Commissioner as required in section
twenty-a, article thirteen-a, chapter cleven of
this code.”

Library References
States &127.
Westlaw Topic No. 360.
C.J.8. States §% 386 o 387.

§ 31-15A-17. Water development authority empowered to issue infra-
structure revenue bonds and refunding bonds; creation of
infrastructure revenue debt service [und; funding of in-
frastructure revenue debt service fund; requirements and
maunner of such issuance

{a) To accomplish the purpose and intent of this article, the waler develop-
ment authority is hereby empowered at the written request of the council o
issue from time to time infrastructure vevenue bonds of the state in such
principal amounts as the council deems nccessary to make loans and loan
guarantees and other forms of financial assistance to project sponsors for one
or more projects or infrastructure projects: Provided, That the water develop-
ment authority may not issuc any such bonds, other than refunding bonds,
unless the council by resolution determines that the aggregate cost of the
projects or infrastructure projects expected to be constructed during any
annual period exceeds (1) the projected annual infrastructure revenues for the
same period, and (2) the principal and interest pavinents not otherwise pledged
to the infrastructure revenue debt service fund that are due the water develop-
ment authority on all outstanding loans previously made by the water develop-
ment authority pursuant to the provisions of this article.
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(b) The proceeds of infrastructure revenue bonds shall be used solely for the
purpose of making loans and loan guarantees and other forms of financig]
assistance to sponsors of one or more projects or infrastructure projects, angd
shall be deposited in one or more special accounts with the trustee under the
trust agreement securing such bonds and disbursed from time to time for
projects or infrastructure projects in accordance with this article: Provided,
That notwithstanding any provision of this code to the contrary, twenty perceny
of the funds deposited in the special account shall be dedicated for the purpose
of providing funding for costs ol infrastructure projects as defined in subsection
(1), section two, of this article.

(c) The water development authority may not authorize the disbursement of
any proceeds of infrastructure revenue bonds unless it has received documenta-
tion from the council pursuant to the provisions of section ten of this article.

(d) There is hereby created in the water development authority a special fund
which shall be designated and known as the “West Virginia Infrastructure
Revenue Debt Service Fund,” into which shall be translerred solely from the
loan repayments deposited in the infrastructure fund the amounts certified by
the director of the water development authority as necessary to pay the
principal, premium, if any, and interest on infrastructure revenue bonds and
any reserve requirements, subject to the terms of any agreement with the
holders of the infrastructure revenue bonds. All amounts deposited in the West
Virginia infrastructure revenue debt service fund shall be pledged to the
repayment of the principal, interest and redemption premium, if any, on any
infrastructure revenue bonds authorized by this article: Provided, That
amounts on deposit in the fund may be used to establish or maintain reserves
created for the purposes of sccuring such infrastructure revenue bonds. The
pledge shall be valid and binding from the time the pledge is made, and the
West Virginia infrastructure revenue debt service fund so pledged shall immedi-
ately be subject to the lien of the pledge without any physical delivery thercof or
further act, and the lien of any such pledge shall be valid and binding as against
all parties having claims of any kind in tort, contract or otherwise against the
water development authority irrespective of whether the parties have notice
thereof.

(e) Except as may otherwise be expressly provided in this article or by
resolution of the water development authority, every issue of infrastructure
revenue bonds shall be special obligations of the water development authority
payable solely from amounts in the West Virginia infrastructure revenue debt
service fund, and the reserves created [or this purpose by the water develop-
ment authority, without preference or priority among the bonds regardless of
when issued, subject only to any agreements with the holders of any bonds to
the contrary. All such bonds are hereby declared to be negotiable instruments.

() Infrastructure revenue bonds shall be authorized by resolution of the
water development authority. These bonds shall bear such dates and shall
mature at such times, in casc of any note or renewal thereof not exceeding five
years from the date of issue of the original note, and in the case of any bond not
exceeding fifty years from the date of issue, as the resolution may provide.
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Infrastructure revenue bonds shall bear interest at a rate or rates, including
variable rates, shall be taxable or tax-exempt, shall be in the denominations,
shall be in registered form, shall carvy the registration privileges, shall be
payable in the medium and place of payment, and shall be subject to the terms
of redemption as the water development authority may authorize. Infrastruc-
wre vevenue bonds may be sold by the water development autherity at public
or private sale at the price the water development authority determines in
consultation with the council. Infrastructure revenue bonds shall be executed
by the chairman and the vice chairman of the water development authority,
either or both of whom may use a facsimile signature. The official seal of the
water development authority or a facsimile thereof shall be affixed thereto or
printed thereon and attested by manual or facsimile signature by the secretary-
treasurer of the water development authority. If any officer whose signature,
or a facsimile of whaose signature appears on any infrastructure revenue bond
ceases 1o be such officer before delivery of such bond, such signature or
facsimile is nevertheless sufficient for all purposes to the same extent as if he or
she had remained in office until such delivery, and il the seal of the water
development authority has been changed after a {acsimile has been imprinted
on such bend, the lacsimile will continue to be sufficient for all purposes.

(g) Any resolution authorizing any infrastructure revenue bonds may contain
provisions, subject to any agreement with bondholders or noteholders which
may then exist, which agreements shall be part of the contract with the holder
thereof, with respect to the pledge of or other use and disposition of amounis in
the infrastructure revenue debt service fund; the setting aside of reserve [unds;
the disposition of any asscts of the water development authority; limitations on
the purpose to which the proceeds of sale of bonds may be applied; the
authorizalion ol notes issued in anticipation of the issuance of bonds; an
agrecment of the water development authority to do all things necessary {or the
authorization, issuance and sale of such bonds in such amounts as may be
necessary for the timely retirement of such notes; limitations on the issuance of
additional bonds; the terms upon which additional bonds may be issued and
secured; the refunding of outstanding bonds and the renewal of outstanding
notes;  the procedures, il any, by which the terms of any contract with
bondholders or noteholders may be amended or abrogated; the amount of
bonds the holders of which must consent thereto and the manner in which such
consent may be given; and any other matter which in any way aflects the
security for or protection of the bonds.

(h) In the event that the sum of all reserves pledged 1o the payment of the
bonds is less than the minimum reserve requircments established in any
resolution or resolutions authorizing the issuance ol the bonds, the chairman or
the direcior of the waier development authority shall certify, on or before the
first day of Dccember of each year, the amount of such deficiency to the
governor of the slate for inclusion, if the governor shall so elect, of the amount
of such deficiency in the budget to be submitted to the next session of the
Legislature for appropriation 10 the water development authority to be pledged
for payment of such bonds: Provided, That the Legislature shall not be required
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to make any appropriations so requested, and the amount of such deficiencieg
shall not constitute a debt or liability of the state.

(i) Neither the officers or board members of the water development authorj.
ty, nor any person executing the infrastructure revenuc bonds, shall be fiable
personally on the bonds or be subject to any personal liability or accountability
by reason of the issuance thereof.

Acts 1998, c. 180, cff. 90 days after March 14, 1998,

Library References

States 147 to 156. C.1.S. States §3 437 10 438, 441 to 447, 449 (5
Westlaw Topic No. 360, 433,

§ 31-15A-17a. Infrastructure revenue bonds payable from A. James Man.
chin Fund

Notwithstanding any other provision of this code to the contrary, the Water
Development Authority may issue, in accordance with the provisions of section
seventeen of this article, infrastructure revenue bonds payable from the A.
James Manchin Fund created by section nine, article filtcen-a, chapter twenty-
two of this code and such other sources as may be legally pledged for such
purposes other than the West Virginia Infrastruciure Revenue Debt Service
Fund created by section seventeen of this article.

Acts 2003, ¢, 251, cff. 90 days after March 8, 2003; Acts 2003, c. 199, eff. 90 days after
April 9, 2005.

Library References
Staies 127, '
Westlaw Topic No. 360.
C.J.S. States 88§ 386 to 387.

§ 31-15A-17b. Infrastructure lottery revenue bonds for watershed compli-
ance projects

(a)(1) The Chesapeake Bay has been identified as an impaired water body
due to excessive nutrients entering the Bay from various sources in six states,
including wastewater facilities in West Virginia. To restore the Chesapeake
Bay, the states have agreed to reduce their respective nutrient contributions to
the Chesapeake Bay.

(2) The Greenbrier River Watershed in southeastern West Virginia which
encompasses approximately 1,646 square miles, the majority of which lies
within Pocahontas, Greenbricr, Monroe and Summers counties, has been
identified as an impaired water body due 10 excessive levels of fecal coliform
and phosphorus entering the Watershed from various sources, including waste-
waler facilities in West Virginia. To restore the Greenbrier River Watershed,
the state agrees to reduce the fecal coliform and phosphorus contributions to
the Greenbrier River Watershed.

(b) Notwithstanding any other provision of this code to the contrary, the
Water Development Authority may issue, in accordance with the provisions of
340
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section seventeen of this article, infrastructure lottery revenue bonds payvable
from the West Virginia infrastructure fottery revenue debt service fund created
by section nine of this article and such other sources as may be legally pledged
for such purposes other than the West Virginia infrastructure revenue debt
service fund created by section seventeen of this article.

{c) The council shall direct the Water Development Authority to issue bonds
in one or more series when it has approved Chesapeake Bav watershed
compliance projects and Greenbrier River watershed compliance projects with
an authorized permitted flow of four hundred thousand gallons per day or
more. The proceeds of the bonds shall be used solely 1o pay costs of issuance,
fund a debt service reserve account, capitalize interest, pay for sccurity instru-
ments necessary to market the bonds and o make grants w0 governmental
instrumentalities of the state for the construction of approved Chesapeake Bay
watershed compliance projects and Greenbrier River watershed compliance
projects. To the extent funds are available in the West Virginia Infrastructure
Lottery Revenue Debt Service Fund that are not needed for debt service, the
council may direct the Water Development Authority to make grants to project
sponsors for the design or construction of approved Chesapeake Bay watershed
compliance projects and Greenbrier River watershed compliance projects.

(d) No later than June 30, 2012, cach publicly owned facility with an
authorized permitted flow of 400,000 gallons per day or more that is subject o
meeting Chesapeake Bay compliance standards or Greenbrier River watershed
compliance standards shall submit to the council a ten year projected capital
funding plan for Chesapeake Bay watershed compliance projects or Greenbrier
River walershed compliance projects, as the case may be, including a general
project description, cost estimate and estimated or aciual project start date and
project completion date, if any. The council shall timely review the submitied
capital funding plans and forward approved plans 1o the Water Development
Authority for further processing and implementation pursuant o this article. [
the council finds a plan to be incomplete, inadequate or otherwise problematic,
it shall return the plan to the applicant with comment on the plan shortcom-
ings. The applicant may then resubmit to council an amended capital funding
plan for further consideration pursuant to the terms of this subsection.

{c) Upon approval, each proposed Chesapeake Bay watershed compliance
project or Greenbrier River watershed compliance project, or portion of a
larger project, which portion is dedicated to compliance with nutrient stan-
dards, or fecal coliform and phosphorus standards, established for the protec-
tion and restoration of the Chesapeake Bay or the Greenbrier River Watershed,
as the case may be, shall be cligible for grant funding by lunds generated by the
infrastructure lotlery revenue bonds described in section (b) ol this section, At
the request of the applicant, the remaining percentage of project funding not
otherwise funded by grant under the provisions of this article may be reviewed
as a stundard project funding application.

() No later than December 1, 2012, the Water Development Authority shall
report to the Joint Committee on Government and Finance the total cost of
Chesapeake Bay watershed compliance projects and the Greenbrier River
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watershed compliance projects and the proposed grant awards for each eligible

project. Grant awards shall be of equal ratio among all applicants of the tota]
cost of each cligible project.

{g) Eligible projects that have obtained project financing prior to December
31, 2011 may apply to the council for funding under the provisions of this
section. These applications shall be processed and considered as all other
eligible projects, and any grant funding awarded shall, to the extent allowed by
law, be dedicated to prepay all or a portion of debt previously incurred by
governmental instrumentalities of the state for required Chesapeake Bay nu.
trient removal projects or Greenbrier River watershed fecal coliform and
phosphorus removal projects, subject to the bond covenants and contractual
obligations of the borrowing governmental entity, However, any private por-
tion of funding provided by agreement between a political subdivision and one
or more private entities, either by direct capital invesument or debt service
obligation, shall not be eligible for grant funding under the provisions of this
article.

Acts 2011, ¢. 179, off. June 10, 2011.

Library References

States ©=147, C.J.S. Stales 88 437, 443 to 445.

Water Law ¢=1873. C.1.8. Waters §8 483, 498 10 304,
Westlaw Topic Nos. 360, 403.

§ 31-15A-18. Trustee for holders of infrastructure revenue bonds; con-
tenis of trust agreement

(a} Any inlrastructurc revenue bonds issued by the water development au-
thority under this article shall be secured by a trust agrecment between the
water development authority and a corporate trustee, which trustee inay be any
trust company or banking institution having the powers ol a trust company
within this state.

(b) Any trust agreement may pledge or assign the infrastructure revenue debt
service fund. Any trust agreement or any resclution providing for the issuance
of such bonds may contain such provisions for protecting and enforcing the
rights and remedies of the bondholders or notcholders as are reasonable and
proper and not in violation of law, including the provisions contained in section
seventeen of this article, and covenants setting forth the duties of the water
development authority in respect to the payment ol the principal of and
interest, charges and fees on loans made to, or bond purchases {rom, govern-
mental agencies from the proceeds of the bonds, and the custody, safcguarding
and application of all moneys. Any banking institution or trust company
incorporated under the laws of this state which may act as depository of the
proceeds of bonds or of the infrastructure debt service fund shall furnish such
indemnifying bonds or pledge securities as are required by the water develop-
ment authority. The trust agreement may set forth the rights and remedies of
the bondholders and notcholders and of the trustec and may restrict individual
rights of action by bondholders and noteholders as customarily provided in
trust agreements or trust indentures securing similar bonds and notes. The
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trust agreement may contain such other provisions as the water development
authority decms reasonable and proper {or the security of the bondholders or
noteholders.  All expenses incurred in carrying out the provisions of any such
pust agreement may be treated as part ol the cost of the construction,
renovation, repair, improvement or acquisition of a project or infrastructure
project.

Acts 1998, ¢ 180, eff. 90 davs alter March 14, 1998.

Library References
States =147,
Westlaw Topic No. 360,
CJ.S. States §§ 437, 443 1o 445,

§ 31-15A-19. Legal remedies of infrastructure revenue bondholders or
noteholders and trustees
Any holder of infrastructure revenue bonds issued pursuant to this article and
the trustee under any trust agreement, except to the extent the rights given by
this article may be restricted by the applicable resolution or trust agreement,
may by civil action, mandamus or other proceedings protect and enforce any
rights granted under the laws of this state or granted under this article, by the
trusl agreement or by the resolution in the issuance of the bonds, and may
enforce and compel the performance of all duties required by this article,
pursuant to the trust agreement or resolution, 1o be performed by the water
development authority or any officer thereof.
Acts 1998, c. 180, eff. 90 days after March 14, 1998.

Library References

States =164,
Westlaw Topic No. 360.

v

§ 31-15A-20. Infrastructure revenue bonds lawful investments

All infrastructure revenue bonds issued pursuant to this article shall be lawful
investments for banking institutions, socicties for savings, building and loan
associations, savings and loan associations, deposit guarantee associations,
trust companies, and insurance companies, including domestic for life and
domestic not for life insurance companies.
Acts 1998, ¢. 180, eff. 90 days after March 14, 1998,

Library References

States S147,
Westiaw Topic No. 360.
C.J.S. States 88 437, 443 10 445.

§ 31~15A-21. Purchase and cancellation of infrastructure revenue bonds
(a) The water development authority, subject to such agreements with note-

holders or bondholders as may then exist, shall have the power, from any funds

available therefor, to purchase or redeem infrastructure revenue bonds of the

waler development authority.
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(b) If the infrastructure revenue bonds are then redeemable, the price of the
purchase shall not exceed the redemption price then applicable, plus accrueg
interest to the next interest payment date thercon. If the infrastructure revenye
bonds are not then redeemable, the price of the purchase shall not exceed the
redemption price applicable on the first date after the purchase upon which the
bonds become subject ta redemption, plus accrued interest to such date. Upon
purchase or redemption, the bonds shall be canceled.

Acis 1998, c. 180, eff. 90 days alter March 14, 1998.
v Library References

States &=153.

Wesilaw Topic No. 360,

C.J.S. States §§ 451 10 433,

§ 31-15A-22. Refun-ding revenue bonds

Any infrastructure revenue bonds issued pursuant to the provisions of this
article and at any time outstanding may at any time and from time to time be
refunded by the water development authority by the issuance of its refunding
revenue bonds in an amount it deems necessary to refund the principal of the
bonds 10 be relunded, together with any unpaid interest thercon, Lo provide
additional funds for the water development authority to accomplish the purpose
of this article, and to pay any premiums and commissions necessary to be paid
in connection therewith. Any refunding may be effected whether the infra-
structure revenue bonds to be refunded shall have then matured or shall
thereafter mature: Provided, That the holders of any infrastructure revenue
bonds so 10 be reflunded shall not be compelled without their consent 1o
surrender their infrastructure revenue bonds for payment or exchange prior to
the date on which they arc payable or, if they are called for redemption, prior
to the date on which they are by their terms subject to redemption. Any
refunding revenue bonds issued pursuant to this article shall be payable from
the West Virginia infrastructure revenue debt service fund, and shall be subject
to the provisions contained in section seventeen of this article, and shall be
secured in accordance with the provisions of sections seventeen and cightcen of
this article.

Acls 1998, c. 180, eff. 90 days afier March 14, 1998.

Library References

States =166,
Westlaw Topic No. 360.
C.1.S. Siales § 448.

§ 31-15A-23. [Iunfrastructure revenue bonds not debt of state, county, mu-
nicipality or any political subdivision
Infrastructure revenue bonds issued pursuant to the provisions of this article
shall not constitute a debt or a pledge of the faith and credit or taxing power of
this state or of any county, municipality or anv other political subdivision of
this sitate. The holders or owners thereof shall have no right 1o have taxes
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levied by the Legislature or the taxing authority of any county, municipality or
any other political subdivision of this state for the payment of the principal
thereof or interest thereon. The bonds shall be payable solely {rom the
revenues and funds pledged for their payment as authorized by this article. Al
such bonds shall contain on the lace thercol a statement to the effect that the
bonds, as to both principal and interest, are not debis of the state or any
county, municipality or political subdivision thercof, but arc payable solely
from revenues and funds pledged for their payment.

Acts 1998, c. 180, cff. 90 days after March 14, 1998,

Library References

States S=168.5,
westlaw Topic No. 360.
C.).S. Stztes 8§ 4536 10 466.

§ 31-15A-24. Infrastructure revenue bonds exempt from taxation

The cxeicise of the powers granted to the water development authority by
this article will be in all respects for the benefit of the people of the siate, for
the improvement of their health, safety, convenience and welfare and for the
enhancement of their residential, agricultural, recreational, economic, commer-
cial and industrial opportunities and is for a public purpose. As the construc-
tion, acquisition, repair or renovation of projects or infrastructure projects will
constitute the performance of essential governmental functions, the water
development authority shall not be required to pay any taxes or assessments
upon any project or upon any property acquired or used by the water develop-
ment authority or upeon the income thercfrom. The infrastructure revenue
bonds and all interest and income thereon shall be exempt from all taxation by
this state, or any county, municipality, political subdivision or agency thereof,
cxcept estate taxes,

Acts 1998, ¢. 180, cfl. 90 days after March 14, 1998,

Library References
Taxation €=22315.
Westlaw Topic No. 371,
C.1.S. Taxation $8 300 10 309, 324.
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AN ACT to amend and reenact §31-15A-17b of the Code of West
Virginia, 1931, as amended, relating to Chesapeake Bay
watershed compliance projects; and specifying dates by which
eligible projects may apply for grant funding.

Be it enacted by the Legislature of West Virginia:

That §31-15A-17b of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 15A. WEST VIRGINIA INFRASTRUCTURE AND JOBS
DEVELOFPMENT COUNCIL.

§31-15A-17b. Infrastructure lottery revenue bonds for watershed
compliance projects.

1 {a)(1} The Chesapeake Bay has been identified as an
2 impaired water body due to excessive nutrients entering the
3 Bay from various sources in six states, including wastewater
4 facililies in West Virginia. To restore the Chesapeake Bay,
% the states have agreed to reduce their respective nutrient
6 contributions to the Chesapeake Bay.
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(2) The Greenbrier River Watershed in southeastern West
Virginia which encompasses approximately 1,646 square
miles, the majority of which lies within Pocahontas,
Greenbrier, Monroe and Summers counties, has been
identified as an impaired water body due to excessive levels
of fecal coliform and phosphorus entering the Watershed
from various sources, including wastewater facilities in West
Virginia. To restore the Greenbrier River Watershed, the
state agrees to reduce the fecal coliform and phosphorus
contributions o the Greenbrier River Watershed.

(b) Notwithstanding any other provision of this code to
the contrary, the Water Development Authority may issue, in
accordance with the provisions of section seventeen of this
article, infrastructure lottery revenue bends payable from
the West Virginia infrastructure lottery revenue debt service
fund created by section nine of this article and such other
sources as may be legally pledged for such purposes other
than the West Virginia infrastructure revenue debt service
fund created by section seventeen of this article.

(c) The council shall direct the Water Development
Authority to issue bonds in one or more series when it has
approved Chesapeake Bay watershed compliance projects
and Greenbrier River watershed compliance projects with an
authorized permitted flow of four hundred thousand gallons
per day or more. The proceeds of the bonds shall be used
solely to pay costs of issuance, fund a debt service reserve
account, capitalize interest, pay for security instruments
necessary to market the bonds and to make grants to govern-
mental instrumentalities of the state for the construction of
approved Chesapeake Bay watershed compliance projects
and Greenbrier River watershed compliance projects. To the
extent funds are available in the West Virginia Infrastruc-
ture Lottery Revenue Debt Service Fund that are not needed
for debt service, the council may direct the Water Develop-
ment Authority to make grants to project sponsors for the
design or construction of approved Chesapeake Bay water-
shed compliance projects and Greenbrier River watershed
compliance projects: Provided, That the council shall direct
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the water development authority to provide from monies in
the Lottery Revenue Debt Service Fund not needed to pay
debt service in fiscal year 2013 a grant of $6 million to a
Chesapeake Bay watershed compliance project which opened
bids on December 28, 2011 and further provided that such
Chesapeake Bay watershed compliance project shall receive
no further grant funding under this section after receipt of
the $6 million grant.

{d) No later than June 30, 2012, each publicly owned
facility with an authorized permitted flow of 400,000 gallons
per day or more that is subject to meeting Chesapeake Bay
compliance standards or Greenbrier River watershed
compliance standards shall submit to the counci} a ten year
projected capital funding plan for Chesapeake Bay water-
shed compitance projects or Greenbrier River watershed
compliance projects, as the case may be, including a general
project description, cost estimate and estimated or actual
project start date and project completion date, if any. The
council shall timely review the submitted capital funding
plans and forward approved plans to the Water Development
Authority for further processing and implementation
pursuant to this article. If the council finds a plan to be
incomplete, inadequate or otherwise problematic, it shall
return the plan to the applicant with comment on the plan
shortcomings. The applicant may then resubmit to council an
amended capital funding plan for further consideration
pursuant to the terms of this subsection.

(e) Upon approval, each proposed Chesapeake Bay
watershed compliance project or Greenbrier River watershed
compliance project, or portion of a larger project, which
portion is dedicated to compliance with nutrient standards,
or fecal coliform and phosphorus standards, established for
the protection and restoration of the Chesapeake Bay or the
Greenbrier River Walershed, as the case may be, shall be
eligible for grant funding by funds generated by the infra-
structure lottery revenue bonds described in section (b) of
this section. At the request of the applicant, the remaining
percentage of project funding not otherwise funded by grant
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under the provisions of this article may be reviewed as a
standard project funding application.

(f) No later than December 1, 2012, the Water Develop-
ment Authority shall report to the Joint Committee on
Government and Finance the total cost of Chesapeake Bay
watershed compliance projects and the Greenbrier River
watershed compliance projects and the proposed grant
awards for each eligible project. Grant awards shall be of
equal ratio among all applicants of the total cost of each
eligible project.

(g) Eligible projects that have obtained project financing
prior to December 31, 2012, may apply to the council for
funding under the provisions of this section. These applica-
tions shall be processed and considered as all other eligible
projects, and a grant funding awarded shall, to the extent
allowed by law, be dedicated to prepay all or a portion of
debt previously incurred by governmental instrurnentalities
of the state for required Chesapeake Bay nutrient removal
projects or Greenbrier River watershed fecal coliform and
phosphorus removal projects, subject to the bond covenants
and contractual obligations of the borrowing governmental
entity. However, any private portion of funding provided by
agreement between a political subdivision and one or more
private entities, either by direct capital investment or debt
service obligation, shall not be eligible for grant funding
under the provisions of this article.
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the foregoing bill is correctly enrolled.

Chairman House Committee

Originated in the Senate.
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Clerk of the Senate

hS:€ Hd 61 YVHZI0L

=

JIVIS 40 Ad¥IFHOIS

VINIDHA €8 Q10

) The within (27 Q Y e this the L L 0TY
) Day of P?Zafc_fzk ................................... ,2012.




PRESENTED TO THE GOVERNOR
MAR 15 2012

Time Wgsﬁnﬂ\




ﬁ? Jy 'E!i;igl'f!ﬂ; i} Ei;’ﬁ;ﬁ' 4 ‘il HF%‘!!

51;;! """Es, ! 1 ,,,v.m :;! fi ‘ﬁi‘!s ii‘;{él ;

s i
SR

e I : ‘i it i
i !];%J Ellflngflsgéig' Fi hial -hi%! ; 'E,“ '§:
o i m*ﬂf,isﬂi Ly 1‘%11 i
b el LS h B
Dmarigy | ) A0
il I Y




v , U!"IERS--Wood County Cov ) West Virginia

5
’ ANRAY Tom, PIFIRENTR Doy . ANRNY »s8
a—— M < - .
that te sonstrustion or sequisition by purvhase or othervise and the min- |
“um.“ :“-m“un. Anprevenent snd extension eof preparties n”l{iq both weter snd sewipge
.mloo; within sush territory by ssid.publie service dlatrict will be scndusive to the pre-
ssrvation of publie heslth, coufort snd esnvenienss of suah srve, :
ACOPIED BY THE COWBTY COURT Jewm. 30, 1958,
of lhrr' 0. Meely,

Preogldmt

" Attea®)
ek
@ A RE3OLOTION AND ORTER AFPOINTING
1 THE PUBLIC SERVICE BOARD
PO -y i o FO A
the Cotn L »

ol o 008 Jone 0. 1058, srvate the Lavesh Publle Sasvise Diatrics) mnd,

VIEREAS, under the previsions of Artisle 19 of Chupter 16 of the Wmab Virginis code
tz'run o; seld publie servies distriet simll Yo vested in and exerelised by ¥ publis
[ se besrd; snd .

[ d
! WHEREAS, sines there i no sity, insorpoveted txtn or otther mmicipel corporesion in-
elvded within said distrist, 1t 10 provided by ssid Arsiele 1M of Chaptor 16 of the Wesh
Yirginie Opde iha¢ Shis Counsy Court shall appeink thres wembers of wid mard, vhe shsll
be pergone residing within the distriets

L]
Mtg!.o nllrni'mlh Hereby Resslved snd Ordered by the Oowmiy Cowrs of Wood
11,

Thad the bmt! of VWood Comnt s Virginie finds =nd
m--:d‘ﬁ"&i David T, Oarre ul P, la-rvlno':ud tafrord .‘l..ﬂml in, sre persons
residing vithin the Isbesk Public Bervise Distriet, snd tis sfuressid persens ere heredy

inted as members of 00 publie sarvise board of geid distriet end. tUwir respactiwe taren
3 offies shal}l be as followss

David T. Correll for o term of six yeers from the first day of the month in wnieh shis
reselution end order 18 8 [}

Paul P, Bomerville for e Lerw of four yesrs from the fired doy of the mwmth in whish
shie resclubion md erder 19 sdophed; snd : -
Stafrovd

& Ju Meuillin for 8 Serm of tue yesrs frem the first day of the month in whish -
this gu:lmtu and erder 19 adopted,
3]

s The sforessid persons shell wed 88 seon sp ebticable, o6& the office -of tiw

Clerh Cownbty Court end shell 1 Saking en osbh of of snd theres sy seid
appeintees muizlng the inisisl u?llc‘zm”uo b'o!ri of the L nn';““ Bervice Dis=- .
Sriet shsll meet snd nrzuuo in complismss vith the provialons of Ardigle 158 of Chapier 16
of the Wash 'lu;nl- Coda. i

ADOPYED BY THE COINTT COURT RM¥, 30, 1958,

President
AbRaats
Ls Co Wnits

Qlerhk : .

STATE OF VEST VIROINIA
as

Comnty of Wood *

Le C. Waite, hareby cortify thad I sm thw Suly guelified snd sobl
comtp'cuﬂ of Woed County, lbun‘lrglnn. and kthad h: foregoing eu.::ilm.:.l::on-
plets and correct transoript of the proseedings of ssid County Cours ss hWad under dste of

Jden, 3O, 1958, snd resclutions sné ordere thea sdopted 11 Labaak
miuz;.eom.ﬂ Diasrien, 808 Sppointaent of memeoch iy he poblie servies Seard of 18

IN VITIESS VHEREOP, I hve hereunts offixed

Oourd st Feriersburg, U:n Virginie, u-u'so hm::y"ll%‘:‘ sigeture and ssel of setd
o/ L. G, Wnite

temt) i Comty Court Clerh

And there eppearing no further business %o elsim the attention of this Cours, 1% i,

hereby opdered thet this Court do now ad ts met In lar sessi 5 he 1
dsy of Fabrusry, 1958, ab 9130 o'clesk ‘;":' rogu on on Ssturdey, She lst
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Officials of Lubeck Public Service District were
present at the meeting of the Commission and again discussed with
‘the Commission the need for public water service in a substantial
ares of Wood County roughly described as the Lost Pavement,
Missourli BRum, Hope Hill, Homewood Road, Woodyard Creek Road
aress, collectively referred to as the additional area. The
Commission, having been previously contacted by raesidents of the
area and having made certain investigations into the need for
safe, potable and dependable water in the additional ares and
having been advised that Lubeck Public Service Diatrict is
commencing an expansion of its water facilities and can provide
expanded water service, has determined that there is an urgent
need for public water service in said additional area, that
Lubeck Public Service District is able to provide that sexrvice,
and that the district should be enlarged to include this
additional area.

The Commission, on its own motion, does hereby propose
that Lubeck Public Service District he enlarged to include the
Lost Pavement, Misgouri Run, Hope Hill, Homewood Road, Woodyard
Creek Road areas, more particularly described as follows:

BEGINNING at a point in the present southerly bounda

of Lubeck Public Service District having a latitude o
N. 39* 12' 43" and having a longitude of W. 81° 40'
35"; thence in a southeasterly direction a rox:l.mt:elY
2.3 miles to a point having & latitude of N. 39° 11
13" and having a longitude of W. 81° 39' 07"; themce in
an easterly direction approximately 4.6 wmiles to a
oint having & latitude of N. 39° 11’ 13" and having a

{ongitude of W. 81° 33’ 07"; thence in a northerly
direction approximately 2.5 miles to a point having a



latitude of N. 39° 13' 25" and having a longitude of
W. 81° 33" 07"; thence in a northwesterly direction
approximately 2.15 miles to a point in the present
boundary of Lubeck Public Service District having a
latitude of N. 39° 14' 24" and a longitude of W, 81°
35'; thence with the present boundary line of Lubeck
Public Service District the following thresa courses:
W. approximatelg 1.73 miles to a point having a
latitude of N, 39° 14’ 24" and a longitude of W. 81°
36 58"; thence southwest approximately 2.9 miles to a
oint having a latitude of N. 39° 12' 43" and a
E itude of W, 81° 38' 58", thence W. approximately
1.80 miles to the place of beginning.

It is ordered that a public hearing to consider the
enlargement of Lubeck Public Service District to include the
aforesaid area be held in the Judicial Annex Building of Wood
County in the Citcy of ?aryersbutg. West Virginia, on the 7th day
of July, 1988, at 7:00 o'clock P, M., that notice of said hearing
be published in The Parkersburg News as a Class I legal
advertisement not less than 10 days before.the date of the
hearing and that notices be posted in at least five conspicuous

places in said addicional area not less than 10 days before the
date of the hearing.

Entered this 16th day of June, 1988.

asioner
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IN THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINIA

IN RE: THE COUNTY COMMISSIOR OF WOOD COUNTY APPROVED THE
ENLARGEMENT OF THE LUBECK FUBLIC SERVICE DISTRICT.

CRDER

The County Commission of Wood County, on this dats, opproved the
enlargement of the Lubeck Public Service District upom a motion made by
Lovis E. Guinrn, ssconded by Steven A. Crimm and msde unanimous by Rolmes R.
Shaver. This actios is pursuant to the Public Rearing held on Thursday,
July 7, 1988, st 7:00 P.M. after being duly advertised in sccordance vith
Article 13~A, Chapter 16 of .the West Virgiania Code.

Attached to this Order 1s a Resolution and affidavicts of notice ond

posting wvithin che ares to ba annexed, and should be made & part thereof.
Approved:
COUNTY COMMISSION OF WOOD COUNTY




A RESOLUTION AND ORDER ENLARGING
LUBECK PUBLIC SERVICE DISTRICT IN WOOD COUNTY, WEST VIRGINIA

WHEREAS, the Wood County Comnission did heretofore by
order entered on June 16, 1988, fix the 7th day of July, 1988, as
a date for a public hearing on the enlargement of Lubeck Public
Service District, and notice of said hearing was published and
posted as required by Article 13-A, Chapter 16 of the VWest
Virginia Code, and in said notice it was provided that all
persons residing in, or owning, or having any interest in
property in the areas ptopos.ed to be included might appeaf at the
time and place of said meeting and be heard for and against said

enlargement, and

WHEREAS, the Wood County Commission proceeded to hold
said public hearing on the 7th day of July, 1988, at 7:00 o'clock
P. M., at which hearing in excess of 175 persons were present,
and the Commission receiving neither written protest nor oral
protest to said enlargement, and all of the persons present

unanimously favoring said enlargement,

NOW THEREFORE BE IT RESOLVED AND ORDERED that the
affidavit of The Parkersburg News of the publication of the
notice of public hearing, together with the affidavit of James M.
Cox as to the posting within the areas to be included within
Lubeck Public Service Dlatﬁct. be and the ssme are hereby filed.

BE IT FURTHER RESOLVED AND ORDERED that it is neces-
sary, fessible and -proper to enlarge Lubeck Public Service



Detrict to 1nc1uda. areas commonly known as Lost Pavement,
Missouri Run, Hope Eill, Homewood Road, and Woodyard Creek Road
areas, located in Wood County, West Virginis, to provide public
water service to those areas, vhich areas are collectively

described as follows:

BEGINNING at a point in the present southerly boundary
of Lubeck Public Service District having a latitude of
N. 39° 12' 43" and having a longitude of W. 81° &0'
35'"; thence in a southeasterly direction :_p&roxtmtel*
2.3 miles to = point having a latitude of N. 39°°'1l
13" and having a longitude of W. 81° 39' 07*; thence in
an easterly direction approximately 4.6 miles to a
;oint having a latitude of N. 39° 11’ 13" and having a
ongitude of W. 81° 33' 07"; thence in a northerly
direction spproximately 2.5 miles to a point having a
latitude of N, 39° 13' 25" and having a longitude of W,
81°* 33' 07"; thence in & northwesterly direction
approximately 2.15 milea to a point in the present
boundary of Lubeck Public Service District havi a
latitude of N. 39° 14' 24" and a longitude of W. B1°
35'; thence with the present boundary line of Lubeck
Public Service District the following three courses:
W. approximately 1.73 miles to a point having a lati-
tude of N. 39° 14' 24" and a longitude of W. 81° 36’
58"; thence southwest a;;proz;lutelzy 2.9 miles to a
point having a latitude of R, 39° 12' 43" and & longi-
tude of W, 81° 38' 58"; thence W. approximately 1.80
miles to the place of beginning. '

IT IS FURTHER ORDERED that from and after the date of

the entry of this Order said additional ares shall be a part of
Lubeck Public Service District.

The Wood County Commission does further find and ORDER
that the enlargement, maintenance, operation, iwmprovement and

extension of public service properties by said Public Service



District wvill be conducive to the preservation of public health,

comfort and convenience of such areas.

BE IT FURTHER ORDERED that within ten (10) days after
the entry of this Order a certified copy thereof ba filed for
review and approval with the Public Service Comaission of West
Virginia as required by Article 13-A, Chapter 16, of the West
Virginia Code.

Entered this llth-day of July, 1988.




STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

1, Janes M. Cox, Manager of Lubeck Public Service
District, upon my oath say that on June 35, 1988, I csused to be
posted copies of the attached notice in six conspicuous places
throughout the area to be annaxed, commonly known as Lost
Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard Creek
Road aereas, located {n Wood County, West Virginia, at the

following locations:

l. ~o. ¢ » =Ry
2. ~¢ La- 3
3.~ 0.6 Muc on Horr Hice Bo, Bion Krure 33 10 Gigen o, » M Howwy Ruravry,

m;mam 1 &hﬁ! 13 ¢ ‘vi,

Dated this 35:11' day of June, 1988.

. Taken, subscribed and sworn to before the undersigned
authority this = é day of June, 1988.
My commission expires: _ O-S-F/

otary <.
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NOTICE OF PUBLIC HEARING
TO ENLARGE LUBECK PUBLIC SERVICE DISTRICT
TO INCLUDE THE LOST PAVEMENT, MISSOURI RUN,
HOPE MILL, HOMEWOOD ROAD AND WOODYARD CREEK ROAD AREAS

Notice is given that the Wood County Commission has fixed the 7th
day of July, 1988, at 7:00 o’'clock P. M, at the Judicial Annex
Building of Wood County in the City of Parkersburg, West Virginia, as
the time and place for a public hearing to consider the enlargement of
Lubeck Public Service District to include the areas commonly known as
Lost Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard Creek
Road areas, located in Wood County, West Virginia, to provide public

vater service to those areas, which areas are collectively described

as follows:

BEGINNING at s point in the present southerly boundary of
Lubeck Public Service District having a latitude of N. 39°
12" 43" and having a longitude of W, 81° 40' 55"; chence in
a4 southeasterly direction lﬁproximtely 2.3 miles to a
goint having a latitude of N. 39° 11°' 13" and having a
ongitude of W. 81° 39' 07?"; thence in an easterl.{ direc-
tion a;;roximtely 4.6 miles to a point having a laticude
of N. 39° 11' 13" and having a longitude of W, 81" 33' 07",
thence in & northerly direction approximately 2.5 miles to
a point having“a latitude of N. 39° 13' 25" and having a
longitude of W. 81° 33' 07"; chence in a northwesterly
direction approximately 2.13 miles toc & point in che
greunt boundary of Lubeck Public Service District having a
atitude of N. 39° 1l4° 24" and a longitude of W. B81° 35':
thence with the present boundary line of Lubeck Public
Service District the following three courses: W. approxi-
mately 1.73 miles "to a point having a latitude of N. 39°
14' 24" and a longitude of W. 81° 36" 58"; thence southwest
nggroxim:ely 2.9 miles to a point having a latitude of N,
3 12* 43" and a longitude of W. 81°* 38° 58"; thence W.
approximately 1.80 miles to the place of beginning.

All persons residing in, or owning, or having any interest in
property in said areas may appear at the aforesaid time and place and

be heard for and against said eénlargement.

Jamie Six, Clerk
Wood County Commigsion



)
STATE OF WEST VIAGINIA, ' '
COUNTY OF WOOD, TO-WIT:

L, JAMIE SIX, Cherk of the County Commission in and for the Commv of Wood xnd State of West Vieglula, having o Ssel, and the
Olficar in whees custody the files, books and records of seld UfMios arw required by wws of said Stass (0 be kept, o hereby certily that
the sttached snd foregaing writing is & full, tres sad complets tramscrigt and capy of
N RE: THE COURTY COMMISHSION OF WOOD COUNTY APPROVED THE FNLARCEMENT OF THE LUBECK PUBLIC

YICE DISTRICT

o8 \he ame eppeays of recoed is ray said Office i COURT CRDER 300X NO. 51 P12
IN WITNESS WHEREQP, I Ssve hereunto sot my hand and the Sead of mnid Offics, ¢ the Chiy of Parkevsborg, Coumty of
Wood aad Stats of Wen Virginia, chis the 6D dayod Pebruary 130
JAMIE SIX
CLIRK WOOD coM .
e T

Duputy
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ORIGINAL

. ENTERED PUBLIC SERVICE COMMISSION '
OF WEST VIRGINIA FIN A I
11 § e i CHARLESTON
Entered: (Cctcber 5, 1988
R — /O -25-0®
CASE NO. 88-404-W-PC

WOOD COUNTY COMMISSION,

Parkersburg, Wood County.
Petition for permiasion to enlarge boundaries
of Lubeck Pubhc Service Diatrict,

RECOMMENDED DECISION

On June 16, 1988, the Wood County Compission adopted an order to
enlarge the boundaries of Lubeck Public Service District to include areas
commonly known as Lost Pavement, Missouri Run, Hope Hill, Homewood Road,
and Woodyard Creek Road, all of which are located in Wood County. The
purpoge of this expansion of the Lubeck Public Service District boundaries
was to ultimately provide water service to those areas as a part of a
future project to be undertaken by that District.

In accordance with the provisions of West Virginia Code §16-13A-2,
the order of the Waod County Commission was nﬁmtﬁi For the Commiasion's
consideration and approval. . In accordance with the provisions of that
statute, the Public Servic