
OHIO COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

Closing Date: February 28, 2011

TRANSCRIPT OF PROCEEDINGS

DOCUMENT NO. DESCRIPTION INDEX NO

I. Organizational Documents

1.1 Certified copies of Chapter 7, Article 12, 1

Chapter 8, Article 16 and Chapter 31, Article 15A

of the Code of West Virginia, 1931, as amended.

1.2 Orders of The County Conmiission of Ohio County 2

(the “County Commission”) creating the Ohio

County Development Authority (the “Issuer”).
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Issuer (the “Board”).

1.4 Oaths of Office of the Board Members. 4
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2.5 Supplemental and Amendatory Resolution. 10
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(B) Consent of BB&T. 11

2.7 Minutes of Board Meeting regarding All Readings and 12
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2.8 Affidavits of Publication regarding Notice of Borrowing 13

and Notice of Meeting to Adopt Bond Ordinance and

Supplemental Resolution.
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3.7 Receipt for Bond Proceeds. 24

3.8 Request and Authorization to Authenticate, Register 25

and Deliver Bonds.

3.9 Registrar’s Agreement. 26

3.10 Certificate of Registration of Bonds. 27

3.11 Acceptance of Appointment As Depository Bank. 28

3.12 Municipal Bond Commission New Issue Report Form. 29

3.13 Environmental Health Services Permit. 30

3.14 Evidence of Insurance. 31

3.15 Closing Memorandum. 32
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4.1 Opinion of Jackson Kelly PLLC, 33

Bond Counsel for Series 2011 A Bond.
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State of West Virginia
WATER DEVELOPMENT AUTHORITY
180 Association Drive, Charleston. WV 253 11-1217

(304) 558-3612 - (304) 558-0299 (Fax)
Internet: www.wvwda.org - Email: contact(a~wvwda.org

PRECLOSING ATTENDANCE LIST

NAME

COMPANY, AGENCY,
OR ORGANIZATION TELEPHONE FAX E-MAIL
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The Authority requests that the following information concerning the individual who will be responsible for sending Debt Service Payments to the Municipal Bond

Commission be provided. (If that individual is in attendance, he/she should also sign above.) Please Print:

Name C~I~ ~ Wy,9i~7~ Telephone ~~‘))‘~ ~2 ~3 ~ ~ ~‘ 7—s E-Mail p ~4/ ~ J~c(~~e~-~

Address / ~pO CA~f h~ ~ 4c~-e7t-~ ~ / s Ci (~:7J~1 J~ /~) 1) 2~ccD3

REMINDER: As a participant in this program, the Local Governmental Agency (LGA) agrees and is required to submit annually to the WDA a copy of its audited

financial statements and a copy of its adopted budget. Also, pursuant to the Loan Agreement and the NonArbitrage Certificate (both of which are contained in the bond

transcript) you are to provide annually to the WDA a rebate calculation certificate or an exception opinion showing whether a rebate amount is due to the US Government

under arbitrage requirements in Section 148(f) of the US Internal Revenue Code, 1986, as amended.

Date . ~ ~~2~!)/f Time
______

LGAOI~(~A~ ~ 9~/L~rogram ~
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MEMORANDUM

FROM Christopher P. Riiey c.~~ February 28, 2011

TO: File

RE: Ohio County Development Authority
for Financing Documents

— EDA Water Main Project - Record Information

Document Date & Time Book & Page

Credit Line Deed of Trust, Security Agreement, and Fixture

Filing, dated February 23, 2011, by the Ohio County
Development Authority to Chris Jarrett, Trustee, for the

benefit of the West Virginia Water Development Authority

Date: 02/28/11

Time: 11:09:17 a.m.

~

Book: 1411

Page: 351

Assignment of Rents & Leases, dated February 23, 2011,

by the Ohio County Development Authority to the West

Virginia Water Development Authority

Date: 02/28/11

Time: 11:12:33 a.m.

Book: 817

Page: 346

Intercreditor Agreement, dated February 18, 2011, by and

among the Ohio County Development Authority to the

West Virginia Water Development Authority, acting on

behalf of the West Virginia Infrastructure and Jobs

Development Council, and WesBanco Bank, Inc.

Date: 02/28/11

Time: 11:14:59 a.m.

Book: 1411

Page: 370

L~~
3 ~~t~eic~

Print Date Monday, Feb 282011
Print Date Monday, Feb 28 2011 Print Date Honda~~ Feb 28 2011

Print Tinie 11:12:22 AM
Print Time 11:14:21 AM Print Tine 11:17:46 AM

OHIO coUntY
OHIO CountY OHIO County

Instrument No 19376123
Instrument No 19376129 Instrument Ho 19376133

Recorded Date 02/28/2011
R~rded Date 02/20/2011 Recorded Date 02/28/2011

Transaction Time 11:09:17 AM
Transaction Time 11:12:33AM Transaction Time 11:14:59 AM

Matnel OHIO COUNTY DEVELUP~
Namal OHIO COUNTY DEVELOPME Namel WEST VIRGINIA WATER D

NT AUTHORITY
NT AUTHORITY EUELOP?4EHT AUTHORITY

Name2 WEST VIRGINIA WATER B
Name2 WEST VIRGINIA WATER D Naine2 WESBANCO BANK INC

EUELOPI€NT AUTHORITY
EVELOPMENT AUTHORITY Document TYPe BIT

Document T~Pa CLJDT
Document Type AJLSE Pages Recorded 10

Pages Recorded 19
~ Recorded 14 Book-Page 1411—370

Book-Page 1411—351
Book-F’age 817—346

Total Due $0.00
Total Due $0.00

Multi Received $(L00
Multi Received $0.00

Change $0.00
Change $0.00
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THIS IS A TRUE COPY OF CHAPTER 7, ARTICLE 12 OF THE WEST

VIRGINIA CODE, AND CHAPTER 7, ARTICLE 12 OF THE 2010

SUPPLEMENT TO THE WEST VIRGINIA CODE, AS INDICATED BY THE

RECORDS OF THIS OFFICE.

February 23, 2011



ARTICLE 12

COUNTY AND MUNICIPAL DEVELOPMENT AUTHORITIES

Section
7—i 2—I. Establishment authorized; name; exceptions.
7—12—2. Purposes.
7—12—3. Management and control of county authority vested in board; appointment

and terms of members; vacancies; removal of members.

7—12—3a. Management and control of municipal authority vested in board; appoint
ment and terms of members; vacancies; removal of members.

7—12—4. Qualifications of members.

7—12—5. Compensation of members; expenses; recusal of member from voting where

conflict of interest involved.

7—12—6. Authority to be a public corporation.
7—12—7. Powers generally.
7—12—7a. Findings respecting necessity for exercise of right of eminent domain; autho

1; rization to exercise right of eminent domain.

7—12—8. Incurring indebtedness; rights of creditors.

7—12—9. Agreements in connection with obtaining funds.

7—1 2—9a. Joint undertakings by county development authorities.

7—12—10. Property, bonds and obligations of authority exempt from taxation.

7—12—11. Participation and appropriations authorized; transfers and conveyances of

property.
7—12—12. Contributions by county commissions, municipalities and others; funds and

accounts; reports; audit and examination of books, records and accounts.

7—12—13. Sale or lease of property; reversion of assets upon dissolution.

7—12—14. Employees to be covered by workers’ compensation.
7—12—15. Liberal construction of article.

7—12—16. Provisions severable.

§ 7—12—i. Establishment authorized; name; exceptions

Except as hereinafter provided, the governing body of every municipality and

the county commission of every county is hereby authorized to create and

establish a public agency to be known as a development authority. The name

of the authority shall contain the words “development authority,” together with

the designation of the municipality or the county within which such authority is

intended to operate. Nothing in this article contained, however, shall be

construed as permitting the governing body of any municipality or county

commission of any county in which there exists, on the date on which this

article becomes effective, one or more public development authorities, corpora

tions or commissions, organized and existing pursuant to an act or acts of the

Legislature, either local or general, and performing substantially the same or

similar functions as the development authorities herein authorized, to create

and establish such a development authority until such time as all such other

public development authorities, corporations and commissions cease opera

tions in such municipality or county: Provided, That nothing herein shall be

construed to prohibit the creation and establishment of a municipal develop
ment authority when a county or regional development authority exists, and

any municipal development authority shall have the exclusive right to exercise
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§ 7—12—1 COUNTY COMMISSIONS & OFFICERS

its powers granted pursuant to this article within the boundaries of the

municipality.

Acts 1963, c. 29; Acts 1986, c. 58.

Cross References

County commissions, authority to lease, sell or dispose of county, see § 7—l—3hh.

Library References

Key Numbers Encyclopedias
Counties ~22. C.J.S. Counties §~ 41 to 42.

Municipal Corporations ~284(l).
C.J.S. Municipal Corporations § 967.

Westlaw Key Number Searches: 104k22;
268k284(1).

§ 7—12—2. Purposes

The purposes for which the authority is created are to promote, develop and

advance the business prosperity and economic welfare of the municipality or =

county for which it is created, its citizens and its industrial complex; to

encourage and assist through loans, investments or other business transactions

in the locating of new business and industry within the municipality or county
and to rehabilitate and assist existing businesses and industries therein; to

stimulate and promote the expansion of all kinds of business and industrial

~ctLv1ty which will tend to advance business and industrial development and

maintain the economic stability of the municipality or county, provide maxi

mum opportunities for employment, encourage thrift, and improve the stan

dard of living of the citizens of the county; to cooperate and act in conjunction
with other organizations, federal, state or local, in the promotion and advance

ment of industrial, commercial, agricultural, and recreational developments.
within the municipality or county; and to furnish money and credit, land and ~
industrial sites, technical assistance and such other aid as may be deemed

requisite to approved and deserving applicants for the promotion, development
and conduct of all kinds of business activity within the municipality or county. ~

Acts 1963 c 29 Acts 1986 c 58

Library References

Key Numbers Encyclopedias
Counties €~22. C.J.S. Counties §~ 41 to 42.

Municipal Corporations ~284(l).
C.J.S. Municipal Corporations § 967.

Westlaw Key Number Searches: 104k22;
268k284(1).

§ 7—12—3 Management and control of county authority vested in board,

appointment and terms of members; vacancies; removal of

members

The management and control of a county authority, its property, operations,
business and affairs shall be lodged in a board of not fewer than twelve nor

more than twenty-one persons who shall be appointed by the county commis

sion and be known as members of the authority. The county commission shall
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COUNTY & MUNICIPAL DEVELOPMENT AUTHORITIES § 7—12—3a

appoint one member to represent the county commission on the board and, for

each municipality located within the county, the county commission shall

appoint one member to represent the municipality. The city and town council

of each municipality located within the county shall submit to the county

commission the names of three persons, one of whom the county commission

shall appoint to be the municipality’s representative on the board. Other

members of the board shall be appointed by the county commission and shall

include representatives of business, industry and labor
.

The members of the

authority first appointed shall serve respectively for terms of one year, two

years and three years, divided equally or as nearly equal as possible between

these terms. Thereafter, members shall be appointed for terms of three years

each. A member may be reappointed for such additional term or terms as the

county commission may deem proper. If a member resigns, is removed or for

any other reason his membership terminates during his term of office, a

successor shall be appointed by the county commission to fill out the remainder

of his term. Members in office at the expiration of their respective terms shall

continue to serve until their successors have been appointed and have qualified.
The county commission may at any time remove any member of the board by
an order duly entered of record and may appoint a successor member for any

member so removed.

Other persons, firms, unincorporated associations, and corporations, who

reside, maintain offices, or have economic interests, as the case may be, in the

county, shall be eligible to participate in and request the county commission to

appoint members to the development authority as the said authority shall by its

bylaws provide.

Acts 1969, c. 29; Acts 1986, c. 58; Acts 2000, c. 71, eff. 90 days after March 11, 2000.

Library References

Key Numbers Encyclopedias
Counties ~22. C.J.S. Counties §~ 41 to 42.
Westlaw Key Number Search: 1 04k22.

§ 7—12—3a. Management and control of municipal authority vested in

board; appointment and terms of members; vacancies; re

moval of members

The management and control of a municipal authority, its property, opera

tions, business and affairs shall be lodged in a board of not fewer than twelve

nor more than twenty-one persons who shall be appointed by the governing
body and be known as members of the authority. One member of the authority
shall also be a member of the governing body appointed to represent it on the

board. Other members shall be appointed by the governing body and shall

include representatives of business, industry and labor. The members of the

authority first appointed shall serve respectively for terms of one year, two

years and three years, divided equally or as nearly equal as possible between

these terms. Thereafter, members shall be appointed for terms of three years
each. A member may be reappointed for such additional term or terms as the

appointing agency may deem proper. If a member resigns, is removed or for
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§ 7—12—3a COUNTY COMMISSIONS & OFFICERS

any other reason his membership terminates during his term of office, a

successor shall be appointed by the appointing agency to fill out the remainder
of his term. Members in office at the expiration of their respective terms shall
continue to serve until their successors have been appointed and have qualified.
The appointing agency may at any time remove its appointed member of the

authority by an order duly entered of record or by other action appropriate for
such appointing agency and may appoint a successor member for any member
so removed.

In addition to the appointing agencies hereinbefore named, such other

persons, firms, unincorporated associations, and corporations, who reside,
maintain offices, or have economic interests, as the case may be, in the

municipality, are eligible to participate in and request the governing body to

appoint members to the development authority as the said authority by its

bylaws provides.

Acts 1986, c. 58.

Library References

Key Numbers

Municipal Corporations €~284( 1).
Westlaw Key Number Search: 268k284(1).

§ 7—12—4. Qualifications of members

Encyclopedias
C.J.S. Municipal Corporations § 967.

(a) In addition to the appointing agencies as provided for in section three of

this article, such other persons, firms, unincorporated associations and corp~o

rations, which reside or maintain offices in the county of the development
authority, are eligible to participate in and request the governing body to

appoint members to the development authority as the said authority by its

bylaws provides. Members can also be drawn from citizens of a county

contiguous to the county in which the county development authority is located

regardless of their state of residence.

(b) Any person employed by, owning an interest in, or otherwise associated

with a public utility company as defined in section two, article one, chapter
twenty-four of this code or bank as defined in section two, article one, chapter
thirty-one-a of this code may serve as a board member and shall not be

disqualified from serving as a board member because of conflict of interest as

defined in section fifteen, article ten, chapter sixty-one of this code and shall

not be subject to prosecution under the provisions of said section when the

violation is created solely as a result of his or her relationship with the bank or

public utility. This member must recuse himself or herself from board partic
ipation regarding the conflicting issue as provided for in section five of this

article.

Acts 1963, c. 29; Acts 1986, c. 58; Acts 1995, c. 111, eff. 90 days after Feb. 20, 1995.

Library References

Municipal Corporations €~284(1).Key Numbers

Counties ~22.
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COUNTY & MUNICIPAL DEVELOPMENT AUThORITIES § 7-12—7

Westlaw Key Number Searches: 104k22; C.JS. Municipal Corporations § 967.

268k284(1).

Encyclopedias
C.J.S. Counties §~ 41 to 42.

§ 7—12—5. Compensation of members; expenses; recusal of member from

voting where conflict of interest involved

(a) No member of the authority shall receive any compensation, whether in

formal salary, per diem allowance or otherwise, in connection with his or her

services as such member. Each member shall, however, be entitled to reim

bursement by the authority for any necessary expenditures in connection with

the performance of his or her general duties as such member.

(b) Whenever a person associated with a public utility or bank as set out in

section four of this article has a conflict of interest between the board and that

public utility or bank, then he or she must recuse himself or herself from any

vote, discussion or other activity associated with the board or its members that

creates the conflict of interest.

Acts 1963, c. 29; Acts 1988, c. 29; Acts 1995, c. 111, eff. 90 days after Feb. 20, 1995.

§ 7—12—6. Authority to be a public corporation

The authority and the members thereof shall constitute and be a public
corporation under the name provided for in section one, and as such shall have

perpetual succession, may contract and be contracted with, sue and be sued,

plead and be pleaded, and have and use a common seal.

Acts 1963, c. 29.

The development authority is hereby given power and authority as follows:

(1) To make and adopt all necessary bylaws and rules for its organization and

operations not inconsistent with laws; (2) to elect its own officers, to appoint
committees and to employ and fix compensation for personnel necessary for its

operation; (3) to enter into contracts with any person, agency, governmental
department, firm or corporation, including both public and private corpora

tions, and generally to do any and all things necessary or convenient for the

purpose of promoting, developing and advancing the business prosperity and

economic welfare of the county in which it is intended to operate, its citizens

and industrial complex, including, without limiting any of the foregoing, the

construction of any building or structure for lease to the federal government or

any of its agencies or departments, and in connection therewith to prepare and

submit bids and negotiate with the federal government or such agencies or

Library References

Key Numbers

Counties ~22.

Municipal Corporations ~284(1).
Westlaw Key Number Searches: 104k22;

268k284(I).

§ 7—12—7. Powers generally

Encyclopedias
C.J.S. Counties §~ 41 to 42.

C.J.S. Municipal Corporations § 967.
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§ 7—12—7 COUNTY COMMISSIONS & OFFICERS

departments in accordance with plans and specifications and in the manner

and on the terms and conditions and subject to any requirements, regulations;
rules and laws of the United States of America for the construction of said

buildings or structures and the leasing thereof to the federal government or

such agencies or departments; (4) to amend or supplement any contracts or

leases or to enter into new, additional or further contracts or leases upon such

terms and conditions, for such consideration and for such term of duration,
with or without option of renewal, as may be agreed upon by the authority and

such person, agency, governmental department, firm or corporation; (5) unlesé
otherwise provided for in, and subject to the provisions of, such contracts, or

leases, to operate, repair, manage, and maintain such buildings and structures

and provide adequate insurance of all types, and in connection with the

primary use thereof and incidental thereto to provide such services, such as

barber shops, newsstands, drugstores and restaurants, and to effectuate such

incidental purposes, grant leases, permits, concessions or other authorizations
to any person or persons, upon such terms and conditions, for such consider

ation and for such term of duration as may be agreed upon by the authority and
such person, agency, governmental department, firm or corporation; (6) to

delegate any authority given to it by law to any of its officers, committees,

agents or employees; (7) to apply for, receive and use grants-in-aid, donations

arLd contributions from any source or sources, and to accept and use bequests~
devises, gifts and donations from any person, firm or corporation; (8) to

acquire real property by gift, purchase, or construction, or in any other lawful

manner, and hold title thereto in its own name and to sell, lease or otherwise

dispose of all or part of such real property which it may own, either by contract

or at public auction, upon the approval by the board of directors of the

development authority; (9) to purchase or otherwise acquire, own, hold, sell,
lease and dispose of all or part of any personal property which it may own,

either by contract or at public auction; (10) pursuant to a determination by the

board that there exists a continuing need for programs to alleviate and prevent

unemployment within the county in which the authority is intended to operate

or aid in the rehabilitation of areas in said county which are underdeveloped,
decaying or otherwise economically depressed, and that moneys or funds of thç
authority are necessary therefor, to borrow money and execute and deliver the

authority s negotiable notes, mortgage bonds other bonds debentures, and

other evidences of indebtedness therefor, on such terms as the authority, shall
determine and give such security therefor as shall be requisite, including giving

a mortgage or deed of trust on its real or personal property and facilities, in

connection with the issuance of mortgage bonds; (11) to raise funds by the

issuance and sale of revenue bonds in the manner provided by the applicable
provisions of article sixteen, chapter eight of this code, it being hereby expressly
provided that a development authority created under this article is a “govern
ing body” within the definition of that term as used in said article sixteen,

chapter eight of this code; and (12) to expend its funds in the execution of the

powers and authority herein given, which expenditures, by the means autho

riized herein, are hereby determined and declared as a matter of legislative
finding to be for a public purpose and use, in the public interest, and for~..the
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COUNTY & MUNICIPAL DEVELOPMENT AUTHORITIES § 7-12-7a

general welfare of the people of West Virginia, to alleviate and prevent econom

ic deterioration and to relieve the existing critical condition of unemployment
existing within the state.

The amendment of this section enacted in the year one thousand nine

hundred ninety-eight, is intended to clarify the intent of the Legislature as to

the manner in which an authority may sell, lease or otherwise dispose of real

and personal property owned by an authority, and shall be retroactive to the

date of the prior enactment of this section.

Acts 1963, c. 29; Acts 1972, c. 25; Acts 1998, c. 105, eff. March 14, 1998.

Library References

Key Numbers Encyclopedias
Counties ~22. C.J.S. Counties §~ 41 to 42.

Municipal Corporations €~284(1).
C.J S. Municipal Corporations § 967

Westlaw Key Number Searches: 104k22;
268k284(I).

§ 7—1 2—7a. Findings respecting necessity for exercise of right of eminent

domain; authorization to exercise right of eminent domain

(a) It is hereby found and determined by the legislature that in fulfilling their

prescribed purposes and exercising their powers, including the purpose of

promoting, developing and advancing the business prosperity and economic

welfare of the county for which created by acquiring lands and other real

property to be furnished by lease, sale or other disposition as industrial sites,

county development authorities are performing essential public purposes; that

the performance of such essential public purposes are frequently impeded,
unduly delayed, or wholly frustrated by imperfections in the title to essential

land and other real properties, by lost heirs or widely scattered owners of

undivided interests in essential lands and other real properties and by owners

of relatively small but essential parcels of a proposed land development site

who refuse to sell their land or other real property to the county; and, that the

exercise by county development authorities of the right of eminent domain

within the limitations herein provided is therefore necessary and appropriate to

achieve the said public purposes of county development authorities.

(b) Any county development authority heretofore or hereafter created by a

county commission pursuant to the authority of this article is hereby authorized

and empowered to exercise the right of eminent domain if an order of such

county commission authorizing exercise of the right of eminent domain as to

any proposed acquisition is first made and entered and at least three fourths of

the entire tract has either been purchased, optioned, or is under contract to be

purchased: Provided, That prior to the issuance of the order by the county

commission, it shall hold a public hearing on the public necessity of the

exercise of eminent domain and shall cause a Class Illegal advertisement to be

published in accordance with the provisions of section two, article three,

chapter fifty-nine, prior to the hearing: Provided, however, That a separate

hearing must be held and a separate order promulgated for each parcel over

which the authority wishes to exercise the power of eminent domain: Provided
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§ 7—12—7a COUNTY COMMISSIONS & OFFICERS

further, That the right of eminent domain shall not be exercised to acquire real

property which exceeds one fourth of any land development Site proposed by
the county development authority, and the aforesaid order of a county commjs~

sion shall specifically state the anticipated size of the entire site with respect to

which the exercise by a county development authority of the right of eminent
domain is authorized.

Acts 1978, c. 23.

§ 7—12—8. Incurring indebtedness; rights of creditors

The authority may incur any proper indebtedness and issue any obligations;
and give any security therefor which it may deem necessary or advisable in

connection with carrying out its purposes as hereinbefore mentioned. No

statutory limitation with respect to the nature, or amount, interest rate or

duration of indebtedness which may be incurred by municipalities or other.

public bodies shall apply to indebtedness of the authority. No indebtedness of

any nature of the authority shall constitute an indebtedness of the governing
body of the municipality or county commission of the municipality or county in

which the commission is intended to operate or any municipality situated

therein, or a charge against any property of said county commission, munici

palities, or other appointing agencies. The rights of creditors of the authority
shall be solely against the authority as a corporate body and shall be satisfied

only out of property held by it in its corporate capacity.

Acts 1963, C. 29; Acts 1972, c. 25; Acts 1986, c. 58.

Library References

Key Numbers

Counties ~ 149.

Municipal Corporations €~858.

Westlaw Key Number Searches: 104k149;
268k858.

§ 7—12—9. Agreements in connection with obtaining funds

The authority may, in connection with obtaining funds for its purposes, enter

irLto any agreement with any person, firm or corporation, including the federal

government; or any agency or subdivision thereof, containing such provisions,
covenants, terms and conditions as the authority may deem advisable.

Acts 1963, c. 29.

§ 7—12—9a. Joint undertakings by county development authorities

(a) The Legislature hereby finds and declares that the citizens of the state

would benefit from coordinated economic development efforts and that to

encourage cooperation and coordination, county economic development au-
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Key Numbers

Eminent Domain ~9.

Westlaw Key Number Search: 148k9.

Library References

Encyclopedias

C.J.S. Eminent Domain § 24.

Encyclopedias

C.J.S. Counties §~ 185, 187.



COUNTY & MUNICIPAL DEVELOPMENT AUTHORITIES § 7-12-11

thorities should share in the tax revenues derived from joint programs regard
less of the county in which they are located.

(b) Any three or more county development authorities may contract to share

expenses for and revenues derived from joint economic development projects
within their respective geographic territories. Notwithstanding any other sec

tion of the code to the contrary, county development authorities may contract

to distribute on a pro rata basis proceeds derived from joint economic develop
ment projects.

(c) Each county development authority participating in a joint economic

development project contract must contribute at least fifteen thousand dollars

in cash to the project.

(d) In the event that a county development authority desires to withdraw

from participation, then the remaining participants may jointly choose a

successor. No withdrawing county development authority shall be entitled to

the return of any money or property advanced to the project, unless specifically
provided for in the contract.

(e) In the event that a joint economic development project is terminated, all

funds, property and other assets shall be returned to the county development
authorities in the same proportion as contributions of funds, property and other

assets were made by the county development authorities.

(f) A grant, which may not exceed one hundred thousand dollars, may be

made by the West Virginia development office to any county economic develop
ment authority which enters into such contracts.

Acts 2001, c. 75, eff. 90 days after April 14, 2001.

§ 7—12—10. Property, bonds and obligations of authority exempt from taxa

tion

The authority shall be exempt from the payment of any taxes or fees to the

State or any subdivision thereof or to any officer or employee of the State or

other subdivision thereof. The property of the authority shall be exempt from

all local and municipal taxes. Bonds, notes, debentures and other evidence of

indebtedness of the authority are declared to be issued for a public purpose and

to be public instrumentalities, and shall be exempt from taxes.

Acts 1963, c. 29.

Library References

Key Numbers Encyclopedias
Taxation ~217. C.J.S. Taxation §~ 254, 261.

Westlaw Key Number Search: 371 k2 17.

§ 7—12—11. Participation and appropriations authorized; transfers and

conveyances of property

The governing body of a municipality and county commission are hereby
authorized and empowered to appoint members of the said authority and the

county commission and any municipality therein, or any one or more of them,
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Key Numbers
Counties ~159.

Municipal Corporations ~885.
Westlaw Key Number Searches: 104k159;

268k885.

Encyclopedias
CJ.S. Counties § 196.

C.J.S. Municipal Corporations § 1629.

§ 7—12—13. Sale or lease of property; reversion of assets upon dissolution

In the event the board of the authority shall so determine, the authority may
lease or sell all of its property and equipment, either by contract or at public
auction, on such terms and conditions as the authority may fix and determine.

Upon the dissolution of the authority, all of its assets and property shall revert

jointly and severally, are hereby authorized and empowered to contribute by
appropriation from their respective general funds not otherwise appropriated to

the cost of the operation and projects of the authority.

The county commission of the county or municipal corporations therein are

hereby authorized and empowered to transfer and convey to the said authority
property of any kind acquired by said county commission or municipal corpo
ration for or adaptable to use in industrial, economic and recreational develop-.
ment, such transfers or conveyances to be without consideration or for such.

price and upon such terms and conditions as the said county commission or

municipal corporation deems proper.

Acts 1963, c. 29; Acts 1979, c. 25; Acts 1986, C. 58.

§ 7—12—12. Contributions by county commissions, municipalities and oth

ers; funds and accounts; reports; audit and examination of

books, records and accounts

Contributions may be made to the authority from time to time by the county
commission of the county or any municipal corporation therein, and by any

persons, firms or corporations which shall desire to do so. All such funds and

all other funds received by the authority shall be deposited in such bank ~
banks as the authority may direct and shall be withdrawn therefrom in such

manner as the authority may direct. The authority shall keep strict account of

all its receipts and expenditures and shall each quarter make a quarterly report
to the county commission and municipalities containing an itemized statement

of its receipts and disbursements during the preceding quarter. Within sixty
days after the end of each fiscal year, the authority shall make an annual report

containing an itemized statement of its receipts and disbursements for the

preceding year, and such annual report shall be published as a Class I legal
advertisement in compliance with the provisions of article three, chapter fifty-
nine of this code, and the publication area for such publication shall be the

county in which the development authority is located. The books, records and

accounts of the authority shall be subject to audit and examination by the office

of the state tax commissioner of West Virginia and by any other proper public
official or body in the manner provided by law.

Acts 1963, c. 29; Acts 1967, C. 105; Acts 1986, c. 58.

Library References
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to and become the property of the county or municipality for which said

authority was created.

The amendment of this section in the year one thousand nine hundred ninety-
eight, is intended to clarify the intent of the Legislature as to the manner in

which an authority may sell, lease or otherwise dispose of real and personal
property owned by an authority, and shall be retroactive to the date of the prior
enactment of this section.

Acts 1963, c. 29; Acts 1986, c. 58; Acts 1998, c. 105, eff. March 14, 1998.

Library References

Key Numbers Encyclopedias
Counties ~22. C.J.S. Counties §~ 41 to 42.

Municipal Corporations €~284(1).
C.J.S. Municipal Corporations § 967.

Westlaw Key Number Searches: 104k22;
268k284(1).

§ 7—12—14. Employees to be covered by workers’ compensation

All employees of the authority eligible thereto are deemed to be within the

Workers’ Compensation Act of West Virginia, and premiums on their compen

sation shall be paid by the authority as required by law.

Acts 1963, c. 29; Acts 1986, c. 58.

Cross References

Workers~ compensation, generally, see § 23—1—1 et seq.

§ 7—12—15. Liberal construction of article

It is the purpose of this article to provide for promotion, development and

advancement of the business prosperity and economic welfare of the municipal
ity or county, its citizens and its industrial complex, and this article shall be

liberally construed as giving to the authority full and complete power reason

ably required to give effect to the purposes hereof.

Acts 1963, c. 29; Acts 1986, c. 58.

§ 7—12—16. Provisions severable

The several sections and provisions of this article are severable, and if any

section or provisions hereof shall be held unconstitutional, all the remaining
sections and provisions of this article shall nevertheless remain valid.

Acts 1963, c. 29.
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• §.~7_iiB-23 : COUNTY )MMISSIONS .&~OF~FICERS

(2)~ Make such coveiiai~ ~nd !1Q,: ~ “~ ~uth t~cti~’~, not inJco~istei1t. with ~thë
constitUtiOn of this state, which may be ne~cessary convement or desirable m order to

addthonally secure the obhgätion~ ror syhich ten’d to m~l~e the bbh~tions more marketable

according to the best judgment~of the county commission ~Jr mwu~ipahty issuing the tax

increment financing obligations.. ~ -~.‘. ‘.. ••

‘

~ Ii !~).~‘lii ~4S

Acts 2002 c 301 elf 90 days1after March 9 2002 Acts 2004 c 1238~eff March1~13 2004

§ 7—11~B—24 Tax rncr~ement financing obligations spe~ial ~fund for repay

nient ~ ‘~

4,•_ f ~

(a) Tax increment financing obligations issued by a county comfmssion or municipality are

payable ~ut ~t1~.tà~ r~dnt’flnah’cing fluid ‘è~ateèd~vé~p~ht d%d~e1~~
ii ~

ment district created under this article
•

•. •‘ i~.•~•.•
,

(b) The county commissiop or municipality issiJing the tax increment financing obligations
shall irrevocably pledge a~l ~ part~of ,the~ tax. ipcr,e~nent fl~nci ,fu,iç1,to~the payment of th,e
obligations The tax increment financing fund, or the designated part thereof, may thereafter

be used only for the paymen~ gf ~e~Obligations~a~d,thefr’inter.est ur~tiI they have: been fully
paid

(c) A holder of~ the t~ix inFrement 1flnancing obligations shall ~ve a hen against the,~tax
increment fimancing fund for payment of the obligations and interest on the~n and may l~ring
suit to enforcE the lien

I ~ li~ ~ I? ~ III
~d) A cour{ty commui~iofi br municipality may issue ~d s~ure ~dditional bond8 payable out

of the tax increment fu~id creaked for each development or redevelopment distri~it M~eated
under this article, which bonds, may rank on a parity with, or be subordinat~ or superior to

other bonds i isued by the county commission or municipality ~from each such tax increment

fund
1

Acts 2002 Ic 301 elf 9~0 days after Marcl~ 9, 2002 Acts 2004 c 238 eff iVlarchf 13 2004

§ 7—11B—26 Excess funds
-

,— .- ‘•,I• •~4’ ‘ I ~
-‘ ~

(a) Moneys received in the tax increment fm~ancmg fund of the development or redevelop
ment district in excess of amounts nee~1ed to pay project costs and debt service may be used

by the county’ commission or murncipah~y that created the dev~elopment or redevelopm~~
district for other projects within the thsti~act or distributed to the levying bodies as provided
in this article II I

(b) ItJpOfl tea~r~hnati~n of th~ di~ti4ct all amounts in th~e tax incr~aei1t financing fui~jd of thee
district shall be paid over to the levyin~ bodies in tWe same pr~portion that ad valorem

property taxes on the base value was paid,~ bver to ~those,~levymg4bodies for the tax year in

which the district is terminated

•

Acts 2002, c. 301, elf. 90 days afterMarch 9, 2002;Acts 2004, c. 238, elf. March~13, 2004. •y
-•

TI, -I +

• § -7—11B—27; Computation of 1o~al: share for support. of public schools when

tax increment financing is used
24 1

•

For purposes of any computatioi~ made in~ accordance with the, provisions of ~ecl~ion~e1even,
article nine a, hapter eighteen of this code, for a county m which there is tax increment

flnancin1g in effect pursu~t’ to ~his:~rtfcle; ~he~~bethe cürrent assessed
v~lue4imnus the amounrt of assessed ~zalue used to detehnin~ the ti~x increment amount, minus

any other adjudtments allowed by sectiob el~even of said articIe~
4~ ~J1~”1J I

•

Acts 2002, c. 301, eff. 90 days after :March 9, 2002. • • • ~ •

• •~-•~ ••‘~‘‘
— I

~
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§ 7—12—1~ -‘~ E~tab1ishment authonz~d, name, exceptions
~ ~ ‘~~~‘~-~

* i ~ ‘ 4 ‘~ I Notei of Ddcisions ~
-~

~

~ r ~‘ -“ I 1~ ~ (~ I~ •~ ~ f ~•

4fl~gefl~a~ ~ ~ r~- ~ ~~4; ~ •“‘~~ gaiuzations ~m advanee~nent~oç. mc~ustriaI; develop
~‘‘

_______

~ :~-.ment; mayt~ansfe~ ~tiniy’~ro~eFty foradequate
* ‘,‘ ~* I 4’~ VU

consideration may not con emn private property
1 ‘ In peneral ~for industrial developmbnt is not prohibited from

A cd~in~y coui’ti’i~ âtit}ierized ,to create a d~ié1op~ - using’ cteinty flnances~-’a~. thatching funds.: 53

ment authority notwithstanding the existence with W Va Op.Atty Gen 276 (Augustl 1~ 1969) 1969

in the county of a private development corporation WL 100559
—

55 W Va. Op Atty Gen 187 (November 9, 1~13) County courts may appropriate pubhc funds for
1973 WL 159175 use by local pubhc development ai.jthorities’ 51.
.Coi~pty~coui~t thorizd,.to issue bidsfc ~ ~‘~fa. ..O~.Atty~(.en~,7~9.X.Apr ,. 19~6)..~1~6 ;WI~

quiring industrial plants can act ~vith federal or~~ 87473
-, ~

4 i~ f i ~ I
§ 7—(12—7 J’owers generally

,~

(a) The development authority is’hereby’given power and authority as follows (1) To make

and adopt all ‘tiècessary bylaws .and.2rules for its organization ‘and operations not inconsistent

with laws; ‘(2) ~to elect its own. officers; to appoint committees and- to employ and fix

compensation for ~perso~inel necessary;for its operation; (3) to enter ~into contricts with any

persort, agehcy-, governmthtal department;.~lrm or corporatioh;.inc1uding~both public and

private *corporations and generally to do any and all things necessary or convenient for the

purpose~ of promoting, developing and advancmg the business ~*prosperity and economic

welfarc of the county in ~which it is mtended~to~operate, its citizens-and~industrial complex,
mcludmg without hmiimg any of the foregoing, the construction of any building or structure

for~1ease,~to,the federal~gqy~nn~en or~~a~y,-.of it .~gepc~es or d~pa4~~nts, ~nd,~n-.conne~ion
tl~erewtth to prepare and submit bids and negotiate with the fedefal ~goyer~iment or such

agenci~ s or departments in accordance with plans and specifications and in the manner and

on the terms and’conditiOns and subjeel~ to’ any r~uirenients,~re~-ulations;’~ules and lawiof

the United States of America for the construction of said buildings or’ structures and the

leasing thei~eof to the. federal goyernment or such agencies orde~rtments;, (4) to amend or.

supplement any contracts or leases or to enter into new, additional or further contracts or

leases uponV such terms and conditions, for-such ~onsideratioii-and~f~r such term of duration, :
with orwithout-option -of rene~’al,,as may be agreed upon’ by~ the: authority and.-~uch person,

agency,, governmental ~lepartment, ~flrm- or~corjioi~ation; ‘:(5) unless, otherwise provided for in;
and, subject. to the provisions of, -such, ,ëontracfs,

.

or-leases, to~ ‘opez~ate~:~repair, manage and

maintain such I buildings and structures and provide adequate insurance of all types and in

connection with the primary use thereof~and incidental thereto to provide such services such

as barber sl~ops, newsstands, drugstores and restaurants, and to effectuate such incidental

purposes, grant leases, permits, concessions or ‘o.ther,a thoriza ions tq any p~rson or persons,.

upon such terms and conditions, for such ‘consideratiOn and for such term of duration as may

be,ag~eed upon by, ,th~ authority~ person, ag~ncy, goVerni~ie,ntal department, firm, or
cor’poration, (6) to delegate any authority given to it~y law to any of its officers committees,

agents or employees (7) to apply for, receive and u~e grants in aid, donptions and contribu

tion~ froth apy source or sources and to accept and use bequests, devises, gifts and donations

from any person, flrin1’~or corporation (8) to acquire real property by gift, purchase or

construi tion or in any other lawful manner, and hold title t~reto in i~ts own name and to sell

l~ase~r otherwise dispose of all Or part of s~ich real property *which it may own, either by
~ontrad or at pubhc auction, upon the apprtva1~by the board of directors bf’the development
~uthority (9) to purchase or otherwise acquire, own, hold,~s~ell lea~e and dispose of all or part
of any personal property which it may own, dither by contract or ~at public auction (10)
pursuant to a determination by the board that there exists a continuing need for programs to

alleviate and prevent unemployment within ‘the~ county. in which- the authority is intend~ed to’

operate Or aid in the fehab’illtation of- ‘areas in said’ county twhich are underdeveloped,
decaying-or otherwise economically deprëssed~and that- mOtieys, or funds of the authority are

necessary therefor,to borrow money and execute and deliver the authority’s negotiable--niotes~
m~irtgaaje- bonds,- other bonds,- debentures-and other- evidenee’s, of ‘indebtedness therefor, -on

‘such~termsian r’the authority, ~shall’ ‘determine -and give, such security therefor, as sh~ll be

151
-

-

-



I •~,•,,• ,. ‘.4.

:‘co~~:~~

a jo
ml

(d)
instri

of an

con

•pei~i
ma

Acts~

In g

4.
-

ur

1:4 ~

§ 7j

requisite, including giving a niortgage or deed of tru~t on its’i’eal or personal propei~ty and~
facilities in connection with the issuance of mortgage bonds, (11) to rais~ funds by th&~
issuance and sale of revenue bonds m the manner provided by the applicable provisions of~
article sixteen, chapter eight of this co~le, it b~mg hereby expressly provided that a~

development 1aut~hority c;e~t~d under this article is a “govermng body” within the definition ofi
tl~at term as us~l in said article sixten, thapter eight of this code, and (12) to expend its

fund~ in the execution of qie powers and authority herem given, which expenditures, by the,~
means authorized herem~ are hereb~j determined and declared as a matter of legislative
flndmg to be for, a pubhc~,purp~se and use, in the public mterest,~ and ~or~the general welfare
of the people of West Virgima, to alleviate and prevent economie~deterioiation~and to relieve
the existing critical condition of unemployment existing ~vithm the4 state /

(b) The amendment of this section enaeted m the year one thousan~d mne -hundred ninety
~ight is intended to c1arify~ the intent of the Legislature as to the manner in which an

authorit~ may hell, le~se or1 otherwise dispose of real and personal property owned b~i an

authority and shall be ‘retroaetive, to. th’e~ date. àf’ the .pri’or~eñ~cfM~nt of 1thin ‘séétiôn.

(C) Notwithstanding any provision of this code to the contrary, any development authority
‘participating in theAp~alàèhian ‘Region interstate Compact pursuant to chapter s’èvèn-a of

this, eQde may agree to a rev4enue’andeçonomic ,graWth-~haring a nge~e~t~vjth ~espe,c.t’ to

tx’rev~enues:and other’inCOme,:and ~r~venues generato&by ~ny facility ow~d by an authority.
Any development authority, or member locality’ may hr located~in ‘any -jurisdiction partici~at
ing’ in the ‘Appalachian ‘Region Ihterstàte:’€ompact ~or ‘a~ similar’iagreernent for4 interstate

cooperation for economic~and workforce development authorized by law The obligations of

the parties to any such agreement shall not be debt within the meanmgl of section eight.
article X of the Constitution of West Virgima. ~Any such agreement shall bel approved by a

majority vote of the govermng bodies of the tnember localities reaching such an agreement
but does not requir~ any other approval f ~

‘~
(d) “Me~ncb~r localities” ni~ans the ~countie~ 49Ihmcip~h~iels~or*~1which
inembers of aii’~uth6rity.’’~’ ~. ‘,,‘~ ‘‘j”’. :‘j ,f’ ~ t. lrL~

4 4 ~)I’4’ il

‘Acts 1963,c.’ 29; Acts 1972;.,c. 25; .Acts,1998, c.,105, eff.Mar~ch114, .1998;. Acts 2007, c. 58, eff~ June,8,
- ~‘ ,- .• ,.s.

‘

. ,
,,~. .

.

.

.~_ 4.41” . .“.~ 4’, 4 ‘5.. -, ~. ,‘1i,.,’~, . ~‘‘t4’,,~ ,. 4.’ 1,441

5 ~4, 4 2~ ~ ‘1,,4 ~

§ 7—12—9b Joint development entities ‘4’

(a) The Legislature hereby finds and declares that the citizens of this state would benefit

frOm codrcjiñàted” economic ,develópmeñt- efforts and that’ ‘to “enédurag’e cOoperation fand

coordination,~’county’ governin~bo’dies, .niunicipal’governihg~bodies ‘and .county~and’rnunicipal
development ,authoritie’s should’ be authorized to organize and jointly own all of the’ ‘partner
ship; ownership’ and membership~ interests in a partnership, coiporation’ or’ lithited~ liability
company for the sole purpose of iind~rtakmg jointly through their joint ownership of or

membership in the partnership, corporation or limited liability company anyt project or

projects that an authority/ established pursuant t~o this article would be permitted to

undertake1 1 4 ~ ‘~ ~ I .t 1 4 ‘~ I. ~

(b) Any combm~tion~f t~o Ok moi~ county4governrng~Godie~,
m}imc~pa1 de~elo~pment auth~rities or~county development 1àuthorities ‘ma~ joiAtly forn~ an’d
hold all cf the partnership, owndiship or r~embersl~ip mterests in a parti~iersl~ip, corpor~itidn
or linuteci liability company, the sole pwpose of which is to develop and own one or more 1joint
economic development projects (for purposes of this section, a “jomt development entity”)
No person or entity other than a county governing body, municipal govermng body, mumcipal
development authority or county development authority may o~vn any ownership or member

ship mtei est in a joint development entity Any existing p~rtpership, corporation or hnuted

liability company is a joint development entity on and after the effective date of this section if

(I) It was organized for the purposes described in this subsection prior to1th~ effective date of

this section, and (u) the partnership, ownership or membership mterests in it meet the

reqi~iii~ements of this.subsection.on.and after the effect~ive,date ,~f’this sec~jori.’ ~. .

(c) ‘To the. extent consistent with and ‘not prohibitethby or’ in~conf1ict with;the re~t17iQtions
and’limitations on; ‘or th~4rig~ts and~ ~ttributes Of; a joint’developth’ent entity’ set forth’in’this

section,’ the applicable~génerai’ law~.goverriing’ partnerships; corporations~~or”limited,’liabi1ity
compames govern the organization, existence, duration, powers, gdvertiance and dissolution of
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.‘ Notel

a joint development entity and the rights and responsibthties of the partners, owners or

~mémbers Of a joint development entity. ~ : ~. : ‘

(d) ~ joint development entity is a public corporation and a pblitical subdivision and

instrwnentahty,of its partners, owners or members and has the powers, nghts~and privileges
of an authority set forth m sections~ seven, eight mne, ten, eleven, twelve and fourteen of this

article ~m nildition to those granted to partn4eLrships, corporations nd liMited h~bthty
compames under apphcable general law

(e) For West Virginia tax purposes, a joint development entity is a pohtical subdivision of

~he State of West Virginia and is exempt fromall state and local taxation and all i~eal and

pers9n~l property~owned.by ~ joint development entity, or which the joint development entity
may acquire to be leased, sold or otherwise disposed of,k is exempt from taxation by the state

or any ~ounty, mumcipal~ty or other levying body as pubhc property

Acts 21)05 c 57 eff 90 days after April 4 2005 Acts 2008 c 44 eff June 6 2908 V

VV~ ~
~

§ 7—1 ~—11 Participatibli and appropriations authorized, transfers and convey
ances bf property ;~

i ~

Notes of Decisions

In general. ~ V~ , V~ V~V V~,V ~‘ )~ aion~ 65 W.Va ‘O~.Atty.Ci~nY246 (April 10,~1974)

_______

1974 WL 174287

1 Ingeneral ~

~ A county court may transfer real property to a

county dei~elopmen~ authority without consider

~ f 4jVJ 1

I ARTICLE 13

ECONOMIC OPPORTUNITY PROGRAMS

I

§ 7—13—6. ~ Membership. and participation ‘inS community action program organ-
V

izations ‘

-
V ~ ~ V~ V~ •

NOtès:OfDCjSiOfls ~
•

V

In genel al 1 surance 51 WVa. Op.Atty Gen 282 (April 29,
Federal programs 2 1965) 1965 WL 92438

~

~ 2 Federal programs

1 In general County boards of education may legally establish

County Board of Educations governme~tal an “Headstart Programs’ using public school facth

munity. extends to ~Operati.on. Heádstart”; piay u~e” ‘tieE therefor. 62 W.Va. Op~Atty.Gen. 529 (October
schools buses procure transportation habthty in 31 d967) 1967 WL 93431 -

4
‘ V

V

-‘ -~
V

7—13—9 Accountability of funds

Notes of Decisions

In general 1 funds contributed by it~ to a community action

prOgram 55 W Va 1OpAtty Gen 287 (June 4

1974) 1974 1A~L174300
1 In~general

Although not mandatory a county dourt should

maintain a proper system for the accounting of

~ ,:

V

V

V

V

V VV _.

r
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~‘ ARTICLE 16

MUNICIPAL PUBEIC WORKS; REVENUE

BOND FINANCING

Part I—Definitions; Authorization of Municipal Public Works.

•tjon
Definitions

~_i6-2 Municiialities authorized to construct, etC.,’ public works and to acquire

property; payment of costs.

~-16—3 Special provisions as to certain municipal pubhc works

Part H—Control of Governing Body or Board

8-16--. Construction, etc., to be under control of governing body or appointed
board, etc.

,

8~I6—4a. Additional special provisions as to motor vehicle parking facilities.

g_i6—4b. Additional special provision as to the use of space in motor vehicle parking
facilities.

~i.~’ Part ill—General Powers and Authorlty~

8-1 &-5.

8-16-6,.
8-46—7.

Powers of board.

•

Piçeliminary expenses. . .•. •~

Ordinance for construction, etc., of works.

Pi~rt IV—Rlght of Eminent Doman

Right of eminent domain..8-16-8.

Part V—Revenue Bond Flnancing.~,’~.

Ii.

I

8-16-9.’ BondS for Thi~roveménts, et~c., of works.

8—16—1O~
.

Items of expense included in. cost of works.
.

8-~6—1 1. No, mimicipa1ity~is ~o. incur any obligation not payable from proceeds of

-

bond~ e~empt~ot1 from taxati~n.
S-.~l6—12. ‘ir~tere~t rate ~idiifë of bànds~ redemption~ how payable;’ form, denorniña.

tiàOs~ etc.;~additiO~ài bonds~abth~o~zed;” interim certificates.

Obligation~’ñot to bind municipal, official or officer or member of board

1.~ ~ .;-~,,,.•

8-16—14. Additional bonds for improvements, etc., of works.

8—lb—iS Ho~ proceeds of bonds applied
8-16-46: BOnds secOred b~-trust indenture bet’weéii mur~icipality or muñiéi~alities

•.and~torporatetrustee: -

. ‘~‘

8—16—17 Smking fund sinking fund commission, transfer of funds purchase of

~ ;,.‘~o~it~tø.~iding bonds.
. ~ .

Pa~ ~~Imposlt!On..of Rates o~ Charge~

I-,

~j:.’_ ,J.
-

8-4~6—1 8. •.~R~tes~fees,.or charges for services rendered by. works. ‘, -

8-~1’6—18a.
,
Pleç!ge of the ~hoteI. occupancy~ tax;,- contribu~on ‘oft revenues, to .l~uilding.

~commissiOn,~. ~ ~.. ‘‘‘l’ ‘‘~‘~ .., ‘~
.,,‘ ,• -‘e”.1~-’~~~

8—16—19 Appeal to public service commission from rates fixed

~and Records. ‘,, ~

8—i -~2O.. .‘ Accqunting system; yearly. audit;~ custodian of~ funds. ~. ‘.~ H,-: ~. ..~ r ‘~ ~

;~:‘~~-Part WII—Rates~orCharg~s’for~MuflfCIp~ItleL

8:1 6—2,1~.” ~G~eFmrëhtal énti~ties to pay established’ iaths, fees or ~1~ai~ge~s fkseMcé~
~- re~dëtedtoitorthem. i’~ .~-

.

.

.,
‘•“.. ,
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Part IX—Liens and Protection of Bondholders.

Statutory mortgage Ijen i~pon works created.

Acqüi~ition of fropê±ty of which lien exi~ts:

Protection and enforcement of yights’ of bondholders, etc.; receivership;
effect of receivership on lease agreement.

Part X---ConstnictIon~ Extraterritorlal Juiisdictlon.

PART I—DEFINITIONS; AuTHoRIZATIoN OF MuNIcIPAl. PUBLIC WORKS

§ 8—16~1. Definitions

As used in this article, thefollowing terms shall have the following meanings
unless the text clearly indicates otherwise.

•. -

(a) “Municipal public works” or “works” or “projects” means the construct

tLon reconstruction establishment, acquisition, improvement, renovation, ex

tension, enlargement increase equipment maintenance, repair (including re

placements) and operation of jails, jail facilities, municipal buildings, police
stations, fire stations, libraries, museums; other public buildings, incinerator

plants, land fill or other garbage. disposal systems, hospitals, piers, docks,
terminals, airports, drainage systems, flood controF~systems, stormwater ~s~s
tems and ass6ciàted storñI~vàter management jrogr~añi, flood walls, culve~ts,
bridges (including approaches causeways viadu~ts uhderpasses and connect

ing roadways), public markets cemeteries, motor vehicle parking facilities

(including parking lots buildings ramps curb line parking, meters and other

Facilities considered necessary, appropriate useful, convenient or mcidental to

the regulation, control and parking of motor vehicles) farms, dormitories

apartments and other housing facilities for the students and faculties of institu

tions of higher education; facilities providing housing for the elderly, including,
but not- limited to life care facilities congregate living facilities and adult

residential facilities, stadiums, gymnasiums, sports’ärenas, auditóiiums, public
recreation centers public recreation parks, swimming pools, roller skating
rinks ice skating rinks, tennis courts, golf courses, poio grounds, or -the

gradingi regrading;. paving;~ repaving, surfacing, restirfa~ing,: curbing, riiib-~

ing, widening or otherwise improving of any street, avenue, road, alley or way

or the building or renewing of sidewalks, where works o~ projects will be made

self-supporting, and the~ cost thereof: together with the interest thereon, will be

returned within a reasonable period; not exceeding forty years,. by meähs~ of

tolls, fees, rents, special .~assessmerits or charges other than taxation; and the

terWs. shall also. meanany works ~ project as a whole, an~ all integral, P~V~:
thereof, including all necessary, appropriate, useful, convenient ~or incidental
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Section

8—16—22.

8—16—23.

8—16—24.

8-16—25.

8-16—26.

8-46—27.

8—16—28.

Article confers additional power and authority; extraterritorial jurisdicti~n.
Constjuction of power and authority conferred. -

Article liberally construed.

Reference to municipal authorities or municipal authority elsewhere rn

law to mean govermng body for the purposes of this article only
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appurtenances and--equipment in connection with any oñé or more of the~

above.

(b) “Stormwater systems” means a stormwater system in its entirety or anyi

integral part thereof used to collect and dispose of stormwater and anässociat~

ed stormwater management program. It includes all facilities, structuies ~.nd

natural water courses used for collecting and conducting stormwater to;

through and from drainage areas to the points of final outlet including, but not

limited to, any and all of the following Inlets conduits outlets channels

ponds,. drainage easements, water• quality facilities,- -catch basins, ditches,-

streams,’ gulches, flumes, culverts, siphons, retention or detention basins, -dams,
floodwalls, pipes, flood control systems, levies and pumping stations. The’ term

“stormwater systems” shall not include highways, road and drainage., ease~
ments, ‘and/or stormwater facilities constructed, owned and/or operated by• the
Wè’st Virginia Division of Highways.

-

“

(‘c’) “Stormwater management program” means those ~activities ássociat~d
with the management, operation, maintenance and control of stormwater and’~

stormwater systems, and shall include, but not be limited to, public education,

stormwater and surface runoff water quality improvement, mapping~ planning,
flood control, inspection, enforcement and any other activities required -by state

and federal law The term stormwater management program’ shall not

include those activities associated with the management, operation mainte

nance and control of highways, road and drainage easements, and/or stormwa

ter fâôilities constructed, owned and/or operated by the West Virginia Division

of Highways without the, express agreement of the commissionér,,of highways.

Acts’1935, c. 68, § 1; Acts 1945, c. 90; Acts 1951, c. 136; Acts 1’955,’c. 121; ‘Acth, 1959,
c. 116; Acts 1961, C. 100; Acts 1969, c. 86; Acts 1981, c. 164; Acts 2001, c212, eff. 90,
days after April 14, 2001.

Note 2

Cross References

Creation by charter provision of certain independent city board’s, home rule powers for cities, see

~ 8—12—3
.- ‘

•..‘~•.-‘
-

General powers of every municipality and its governing body, see § 8—12—5.
,

-‘. -

Hoçel occupancy tax, payment on bonds, see § 8—13—3.

Notes of Dëclslóñs”

Constr~uCt1on and application 1

Municipal’ ~,ubIic works 3 -

Ordinances, 4

Presumptions and burden of proof 5

Title of act 2
-

1. Construction and application
The requirement of the act conferring author

ity on a municipality to construct a flood con

trol system, that public works conducted there.~

under shall be’ ‘self-sustaining, is not operative,
whete the work, like a flood wall, is incapable

-

of producing an operating revenue. Acts 1935,
-~ C. 68. Duling Bros. Co. v. City of Huntington,

1938, 196 S.E. 552, 120 W.Va. 8~’
-

Leve~ And
Flood Control €~ 22 “-

-

‘“ ~“
-

‘

2. TItle of act
,

‘
.

The title, “An Act ‘to authoriz~th’unicipaIitié~
to establish * *.* municipal public works and

to defray the cost of such construction- * ~ .“ by.
issuing revenue bonds, secured by and payable
from the revenues of such systems; to authorize

charges for the use ‘of such municipal public
works and to ‘provide for the collection of

same,” having clearly~’expressed the-~principal
object to authorize, municipal public works,
words descriptive of details ancillary thereto

should’ not ‘be narrowly defined:- Acts 1’935, c.

68; Const. art. ~ 30. Duling Bros. Co. v. City-.’
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§ 8-16-1 ‘. MUNICIPAL CORPORATIONS
Note 2

Thepaving or repaving of a public street~in. a
municipality is a “municipal public work”
which municipality is authorized to construrt by
statute providing for issuance of revenue bonds
for construction of such work. Aéts 1935, c~ 68.

City of Moundsville v. Brown, 1945, 34 S~E~2d
321, 127, W.Va. 602. Municipal Corporations
~‘269(2)

4. OrdInances
:.~

The purpose of ordinances required by statute

authonzing municipalities to establish and
maintain municipal public works and ‘defray
cost thereof by issuing revenue bonds is to in

form residents and taxpayers of the rnuniçipali.
ties concerning outlay by them and ‘ex~e’ctèd
returns from special assessment to be ‘laid~ur.
suant to the statute. Acts 1935, c. 68., Smith V.,

City of Parkersburg, 1943, 24 S.E.2d 588,125
W.Va: 415. Municipal Corporations ~ ‘301
The statute requiring municipal ordinance au

thorizing construction of public work to set

forth estimated cost thereof refers to the cost

the proposed:work to the municipality, and not

to other contributions. Acts 1935, c. 68, ~6.
Smith v. City of Parkersburg,. 1943, 24 S.E2cl~

588, 125 W.Vã~’ 415. Municipal Corporatibnz
~303(1)

5. Prësum~ittons and buiden of proàf 2

In.. absence of~ contrary showing,. publid’.iin.
provement is presumed to create a special~bene
fit, and one attacking validity of assessm~nt
therefor has burden of establishing invalidity
thereof. State ex rel. City of

. Huntington v~

Hèff1ey,~ 1944, 32 S.E.2d 456, 127 W.Va..254.

Muincipal Corporations ~ 484(1)

§ 8—16—2. Municipalities authorized to construct, etc., public works and to

q~i1re property; payment of costs
S

Every municipality is and any two or more municipalities acting jointly,
whether situate in the same county or different counties, are hereby emp9w
ered and authorized to construct, reconstruct, establish acquire improve,

renovate, extend, enlarge, increase,
~
own equip repair (including replace

ments), ai, operate any municipal public works, together with all

appurtenances necessary, appropriate, useful, convenient or incidental for or to

the maintenance and operation of such works and shall have plenary power
and authonty to acquire by gift, grant, purchase, condemnation or otherwise,
and thereafter hold, all necessary lands nghts easements, rights of way, fran

chises and. other property .therefor within or without, or partly within and

partly without the corporate limits of any such municipality or municipalities,
and to issue revenue bonds to pay the costs of such public works and

properties: Provided;. That this section shall not be construed to authorize any

municipality to construct, reconstruct, establish, acquire improve, renovate

extend, enlarge, increase, own, equip, repair (including replacements) main

tam or operate any works which would render a service already being ade

quately rendered within such municipality. No obligation shall be incurred; by2
326

of Huntington, 1938, 196 S.E. 552, 120 W.Va.

85. Statutes 0 123(3)

The title, “An Act to authorize municipalities
to establish * * * municipal public works and

to defray the cost of such construction * * by
issuing revenue bonds, secured by and payable
from the revenues of such systems; to authorize

charges for the use of such municipal public
works and to provide for the collection of

same,” ‘àontemplates special assessments, or

charges~ for the service or benefit from a flood

wall.’ Acts 1935, c. 68; Cost, art. 6, § 30.

Duling: Bros., Co. v. City of Huntington, .1938,
196 S.E. 552, 120 W.Va. 85.

-

Statutes ‘~ 123(3)

3. MunIcipal public works

Building that was to be acquired and owned

by Charleston Building Commission but leased

to state was a “municipal public work” for

purposes .

of revenue bond financing statutes.

Code, 8—16—1. State ex rel. Charleston Bldg.
Com’n v Dial, 1996, 479 SE.2d 695, 198 W.Va.

1 85~ ,Municipal Corporations ~ 911

The words “automobile parking buildings” as

used in the statute authorizing municipalities to

construct and operate municipal public works

and to pay therefór, mean automobile parking
facilities, and include an ‘automobile lot

equipped with a 95 ~foot elevator for use in its

operation, and,an issue of revenue bonds autho

rized by an ordinan~e duly enacted as provided
by the statutes,’ was valid. Act 1935, c. 68, as

amended. State ex. rel. Holbert v. Robinson,
1950, 59 S.E.2d 884~ .134 W.Va. 524; Munici

pal Corporations ~ 276



A&~1935,’c. 68, § 2; Acts 1969,~c. 86.
0~0

V

Key Numbers

Municipal Corporations ~265.

Westlaw Key Number Search: 268k265.

Ii~Junct1ve relief 4

Lease-Purchase agreements 1

gefinanclng 3 0
-.

Revenue bonds 2

-

(V”

Vs

e-purchase. agreements
0

-

was td~bè acquired and owned

Building Càmmission but leased

‘te: was “mUnicipal public wOrk” for

ses of rvénue bond financing statutes.

8—i 6—i. State ex rel. Charlestod Bldg.
v. Dial, 1996, 479 S.E.2d 695, 198 W.Va.

1 85.-:’Municipal Corporations ~ 911

Cl~arlestO~ Building Commission hadauthori

ty to enter into lease-pUrchase agreement with

state whereby commission would purchase and

refurbish building, state would pay mt to com

mission in amount sufficient to discharge bonds

or -cértificates•of’participation, and:state would

have pption to purchase building from cominis

sion upon repayment of bonds or other such

obligations. ‘Code, 8—12—5(36), 0 8—33—4(f);
Charleston,W.Va., Charter § 59. State ex rel.

Charleston Bldg. Com’n v. Dial, 1996, 479

S.E.2d 695, 198 W.Va. l85~ Municipal Corpo
rations ~223.

0Cit~~f’ Charleston, in its distinctive role as

capital’ ,~if West Virginia, may provide property
to state to,be used as a state capitol or for other0

public buildings; this special authority extends

to CharlestOn BUilding Commission and enables

it, also,, to provide property for stat~ purposes.

Code, 8—12—5(36), 8-33—4(f); Charleston, W.Va.,
Charter § 59. State éx rel. Charleston Bldg.
Com’n v. Dial, 1996,479 S.E.2d 695; 198 W.Va.

l8S.~Muñicipal Corporations ~ 225(1)
0

2. ~ RevenUe bonds
0

00
0

State Constitution’s prohit~ition agains~ incur-i

ring excessive debt by municipal corporations
was not violated ~by Charlesthn Building Com
misSion’s proposal to finance acquisition of

building to be, leased to state through issuance

of bonds àr’cërtificates of participation. Const.

Art. 10; §~8t’ Code~ ‘8—33-5.’ State ex rel.

Charleston Bldg. com’n v. Dial, 1996, 479

s.E.2d~695; 198 W.Va. 185: Municipal Corpo-’
rations ~ 864(3)

Note 2

CharlestOn Building Commission has authâri

ty to issue bonds or certificates of participation
to finance its acquisition and renovation of

building that it intends to lease to state. Code,
8_33L4(h—j). State ex rel. Charleston Bldg.
Com’n v. Dial, 1996, 479 S.E.2d 695, 198 W.Va..

1 85 Municipal Corporations ~= 906 -r 0

The proceeds of a series of general obligation
bonds of city of Grafton issued for purpose of

defraying part of expense of completing con

struction and equipment of a hospital owned by
municipality, residue of which expense was paid
from sale of revenue bonds• could be used for

such purpose. •Code 1931, 8-4A—l et seq., as

enacted by Laws 1935, c. 68. Warden v. City of

Grafton, 1943, 26 S.E.2d 1, 125 W.Va. 658.

Municipal Corporations ‘~ 911
-.

0

The~ validit~’0of municipal 0 revenue bonds is

sued by city of Grafton, the proceeds of which

were to be Used toward completion of’hospital
owned by city, was not~ impaired by fact that

funds0 derived from general taxation, or from

other sources, also had been, and were to be,
used in construction of the hOspital. 0 Code

1931; 8—4A—1 et’seq., as: enacted by Laws 1935

c. 68. Warden v. City of Grafton, 1943, 26

S.E.2d 1, 125 W.Va. 658. Municipal Corpora
tions~911,

0

0

0
0

0 0

A provision in ordinance of city of Grafton

authorizmg issuance of series of revenue bonds

for completion of hospital building owned by
city, which provides that bonds are to be a

statutozy- mortgage lien on hospital when com

pleted and çn equipment and future additions

thereto, and, which pledges all of net profit from

hospital fdr payment of the revenue bonds and

interest’thereon, is valid. Code 1931, 8—4A--l et

seq., as enacted by Laws l935,c. 68; ‘&.4A—22,~

as added by Laws 1935, c. 68,fl 22. Warden v.

City Of Grafton, 1943; 206 S.E.2d 001, 125 W.Va.
0 658. Municipal Corporations ~ 9 17(1)

General ~obligation bonds issued by~ city of

Grafton, proceeds of which were to be used by
‘defrayhig~~ part of expenses of completing hos-,

0: pital owned by city; were 0válid, in’ view of

manner in which election authorizing issuance

of bonds was conducted; and that validity 0 of

bond issue was approved by attorney general

MVNICIP~ PUBLIC WORKS; BOND FINANCING

~y municipality in such cön~truction, reconstruction, establishment,’ acquisi

~jon; improvement, renovation, extension, enlargement oi- increâse,-èxcept.such

~s~i~’~áyãble solely froth ‘the fu~4s provided under the authority of this articled

0

‘Library References’
-

•

Encyclopedias
C.J.S. Municipal Corporations § 958.0’

0

Notes of Decisions
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4. Injunctive relief
~

Injunction would not lie to restrain eriforce~
ment of municipal ordinance .transferring~ con-~

trol of city’s floodwall. system from board ~o

another local agency;’municipality was autho

rized by statute to maintain control over munic

ipal public works, ‘incruding floo~I control ,‘sys-.
tem~ and flood’ w~lls,petition fOr injunction~did
not indicate that~orthnance would cause Irrepa
rable injury and de~lamtory judgment action

would be adequate remedy at law Code

8—16—1, 8—16-2,8-16—4’. PePdue v. Fergui~n,
1986, 350 S.E.2d 555, 177 W.Va. 44. Injth~ó
tion~~85(1)

§ 8—16—3 Special provisions as to certain municipal public works
j~

When the municipal public works is a motor vehicle parking facility, any

municipality involved therein shall have the plenary po’~ker’an4~ auth~r~t~ in

order to help finance the same, to use any revenue derived from other parking
meters or other parking facilities unless such revenue is otherwise pledged to

pay for such other parking meters or other parking facilities

When the 1municipal public works is a jail facility used fot mu~icipal
prisoners, any municipality involved therein shall have the power and atithon

ty, in order to help finance the’~ same, to pledge, for a penod not to exceed

twenty years, the proceeds derived from 1the imposition of fines ~‘and fees

When the cost of the municipal public works” is to be paid ‘ spe~ial
assessment against the abutting property, represented by asses~ment cethfi

cates which constitute a lien ~jpon such property tand said assessment certifi

cates are pledged by any municipality to retire revenue bor~ds i’sstie’d and’sold

to pay the~cost, thereof, the payor of’ such assessment certificate shall: have”~hE

right to pay, the same ~t any,, tpne before maturity, i?ogether with tmt&~est

thereon to date of payment, and ~upon the payn~nt of~such assessment certifi

cate the treasurer of such rnufiicipality shall. dëliver~ to’~the ~payor a,-release -for

such lien, and the funds received therefrom shall by sthd treasurer bet deposited
in a special fu~id~to be ~xien~d only in the paymemnt df such prevenu~ b~onds

.~ ‘1 ~ ‘:.~‘“ ‘
-

-~ •~i .~•

Acts~,1951,c.’137;,Acts1953,c.,134; Acts. 1955, c. 122; Acts~1963,c.,i2’3; ‘Acts.i969,Ic)
86.~-

.
.-

‘

.

‘

.,

‘ . ~

328,,

MUNICIPAL CORPORATIONS.§ 8~16~-2
Note ~. 2

and copy of his ~pprov~I published -in two news- 3. Reflnan~1ng
papeni of opposite politick and th~t ~° 1?~$?n ,The statute authorizing municipalities to refl~

s action bere
nance any enterprise as therein defined doe~

den v. City of Grafton, 1943, 26 s.E.2d ‘~, 125
not authorize refinancing as a single issue three

W.Va. 658. Municipal Corporations ~ 918(4) separate bpnd issues for three ,separat,e~ floqd

A provision in ordinance of city of Grafton
wall units constructed under separate ordi

authorizing issuance by municipality of~revenue ,.- pences. and representing a variation in con-

bonds to aid in completion of hospital owned by.
struction and maintenance costs, rates charge-

municipality, to effect that muninipalit~’~h~?dld able, etc. Acts 1937, c. 120; Acts 1935,’d. ‘68;.

pay legally established rates-for-~ise of’hospiial, Const. art. 10, § 1; Code, 2—2-40.’. State’ex r~I.

did not create an “indebtedness” against the City of Huntington .v. Heffley,; 1944, 32 S.E.’2d

municipality within statutory or constitutional 456, 127 WVa. 254. Levees And Flood Control

inhibition against creation of public debt.~ Cod& ~ 34

1931, 8—4A—i et seq., as enacted by Laws 1935,
c. ‘68;’ 13—1—3’; Con~t.àrt. 8, ‘~ 10~’Wai~d’en v.

City of Grafton,. 1943, 26 S.E.2dl, 125 W.Va.

658. ~Municipe1’Corporations ~ 864(4)’
-

‘~‘:~ -

Revenue bonds, iinued by munitipálity t~ aid

in completion of ijospital owiled by mwiici~alit~’
pursuOnt’ to act authorizing, municipalitie~ to

issue revenue bonds fofi construction or mainte

nance’bf a municipal ~tiblic works were not an
• indebtedness” Of:’niunicipalit~j within statutOr~’
or constitutional inhibition against creation of

public debt:’~Codé’’1,931, 8~—4A—1 et seq.,’ as’

enacted’ by~:Laws -1935, c. 68; ‘13—1—3; CoOst.

art. 8,~ 10~ ~Wardeft~’v. City’of Grafton, I943~
26 S.’E.2d 1,125 W.Va. 658. Municipal Corpo
rations ~ 864(4) .

‘

‘ ‘‘ ,

1’~ I

~ -r~’~’

.A;’ ~_



Key Numbers

Municipal Corporations ~268.

Westlaw Key Number Search: 268k268.

FInancing 1

MandamuS 4

parking f’acllitles 2

parking meters 3

2i~ Parking facilities

“~Uriäer statutes, municipal ôorporation which

ha~ appointed commission tO supervise, and,
coptro~aut9mobile parking facilities, when con

siructèd, 1à~id has adopted bond ordinance to

d~fray cost of construction, is empowered to

pledge revenues derived from off street parking
meters to help finance construction of, auto1~1p-
bile ,parking facilities, including payment of

principal and interest on revènuë bonds, issued

for purpose of financing construction~of pro

pos,ed ,automobile parking~. ‘facility. Code,

8—4A—la, as added by Acts 1951, c. 137, and

amended by Acts 1953, c. 134. State ex ,rel.
Bibb ‘v. Chambers, 1953~ 77” S.E.2d 297,138
W:Va. 701 Municipal Corporations’~ 950(15)

Statute to effect that municipality shall have

authority to establish automobile parking facili

ties and to create commission for supervision of

such faôilities and to pay to suáh commission

revenue derived from parking meters or other

parking facilities, unless otherwise ~p1edged to

payfor such meters or parking facilities, had as

its underlying purpose alleviation of con~estèd
parking #conditions. in municipalities, and was

enacted by Legislature in exercise of its police
power. Code, 8—4A—la, as added by Acts 1951,
C. 137, and am~nded by Acts’ 1953, c. .134.
State ex rel. Bibb v. Chambers, 1953; 77 S.E.2d

297, 138 W.Va. 701. Municipal Corporations
~ 27.6

§8-16--3
Note 4

4. Mandamus

Where council of municipal corporation en

acted valid ordinance providing for construc

tion of public automobile’ parking lots, to be

financed by revenue bonds’ to be issued over

signature of maypr, of municipality, mayor had

mandatory admiiuistrative duty ,enforcible in

mandamus’, ‘to sign revenue bond,’ and to per

form’ Other administrative, acts to briri~ about

issuance of~bonds, ,and further construction ‘of

proposed paikjing lot.: Code, 8—4A—l as amend

ed by Acts 1945, c. 90, and Acts 1951, c. 136;

8—4A—Ia, as ‘added~by~Acts l951,’c~ 137, and

amendëd’by”Acts1953,’c. 134. State ex rel.

Bibb v. Chambers, 1953,77 S.E.2d 297, 138

W.Va. 701. Mandamus ~‘ 90

MUNICIPAL PUBLIC WORKS; BOND FINANCING

Library References,

Notes of DecisIons

3. Parking meters

Though on-street parking meters are designed
to aid in controilizig traffic on public streets of

municipality, in exercise of police power, and

-.
________

. fees may be employed to defray expense of

regulatory service, fee charged may not be used
i~ ‘Financing for purely revenue raising purposes. Code,
‘~~hies generated by a municipal court may be, 8—4A—1 as amended by ‘Acts 1945, c. 90, and

dedicated to retire a debt created for a bond Acts 1951, C. 136; 8—4’A—la, as à~1de~1’by aCts

issue for not more than twenty years which 1951, c. 137, and amended by Acts l953,~c~ 134.

finances the construction of a municipal build- State ex rel. Bibb v. Chambers, .1953, 77 S~R.2d

ing to the extent that~ said municipal building
,

297, 138 W.Va.’ 701. Autor~jobiles ~

constitutes a jail or facility; the’use or establish-’.:
In absence of affirmative~showing t1~at reve

ment of .a jail which houses municipal prison~
‘nue to be derived ‘from off-sti•eet ~arkii~g facili

ers Magro, Op.Atty.Gen., June 7. ~988.
ties and curb line parking meters’ exceeded .cost

of constructing and, operating off-street parking

facility, and on-street parking meters, and prin

cipal and interest on revenue bonds i’s~ued far

purpose of financing such facilities, müniáij~al
bond ordinance to finance construction of off-

street parking facilities by reveilues derivçd
,from off-street parking facilities and from curb

line parking metars, ~i’as not invalid as revenue

raising measure. Code,’ 8-4A--1 as amended by
Acts 1945, c. 90, ‘and Acts 1951, c. ‘‘136;

8—4A—la, as added byActs 1951, c. 137,. and

amended by Acts 1953, c; 134. State ex rel.

Bibb v. Charnbe~, 1953,77 S.E.2d 297, 138

W.Vá. 701. Automobiles ~‘7

I” t’

329



§8-46-4 MUNICIPAL CORPORATIONS

PART Il—CONTROL OF GOVERNING BODY OR Boiuw

§ 8—16—4. Construction, etc., to be under control of governing body or

appointed board, etc. -

The construction, reconstruction, establishment, acquisition, improvemei~it,
renovation, extension, enlargement, increase, equipment, repair (including re

placements) custody, maintenance and operation of any such works, and th~
collection of revenues therefrom, shall be under the supervision and control of

the governing body, or of a committee, by whatever name called composed of

all or a portion of the governing body when only one municipality is involved,
or of a board or commission appointed by such governing body when only one

mumcipahty is involved or appointed by the governing bodies when two or

more mumcipahties take joint action under the provisions of this article, as may

beprovided by the governing body.or.-bodie~.- :-~
-:

When such supervision and control are rvested ,in a committee board or

commission, the governing body or bodies, as the case may be, may provide, by
ordinance or ordmances, for said committee, board or commission to exercise

such of. the functions of the governing body or~ bc~die~ iñcönnèëtion with th~

matter as it or they deem proper, and may provide for said committee, board or

commission to receive such compensation as such body or bodies may deem

prop~r, all of which authority and compensation shall be specifically provided
for by ordmance or ordinances Any such committee, board ~r commission

shall consist of the number of members fixed in the ordinance or ordinances

creating the same, and the manner and mode of the selection and appointment
of the members pf any such board or commission 4iall be stated in such

ordinance or ordinances The members ~of any such board or c1ommission

appointed by the governing body or bodies shall be chosen without regard to

their political affiliatiori~s, but with regard to their business and professional
expenence or standing as citizens in the commumty All compensation and

expenses, including attorney s fees, of such committee, l~oard or commissi6n

shall be paid solely from funds- provided under the authority of this article. -Any
such committee, board or commission shall have the power to establish bylaws,
rules and regulations for its own government

When hereinafter used in this article the term “board’~’ shall be constr~.ied ~
mean the governing body or committee composed of all or a portion of the

governing body when onl~’ one n~unicipality ist n~ivolved or a board or commis

sion appointed Jy the governing body when~qnly one municipality is involved or

appointed by the governing bodies- when.:two.or more; municipalities takejOirit
action u~der the provisions of this article as the case may be When two or

more municipalities sake joint action under the provisions of this article each

governing body shalhapp~int to the board:the number of.members wiiich the

governingbodies have agreed shall be appointed by each such governing~body~
The governing b~dy orbodies also, in its or their discretion, may provide by

ordinance or ordinances for the leasing of a municipal public works and

provide for the custody, maintenance and operation thereof by a lessee in

accordance with the provisions of such ordinance or ordinances and lease
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MUNICIPAL PUBLIC WORKS; BOND FINANCING § 846~4.
Note 3

contract executed pursuant thereto: Provided, That the lessee shall pay to th~

1n~jmcipality or municipalities for the use and occupancy of such mumcipal

public works so leased an amount sufficient to provide a. sinking fund for the

payment of the bonds and the interest thereon and all other charges mentioned

j~ section seventeen of this article.
.

.

ACtS 1935, c. 68, §~ 3, 21; Acts 1937, c. 55; Acts 1961, c. 100; Acts 1969, c. 86.
*

Library References

Key Nwnbers .

.

Encyclopedias
, .

Municipal Corporations ~284(i). C.J.S.. Muth~ipál C~~i~ii~ § 967.

~.~Westlaw Key Number Search: 268k284(1). ‘ .
•‘

Notes of Decisions

Board, commission or committee 2
.

..
and placing tI~e construction of a public work

Injunctive relIef 4 under the supervision of a board commission

Lëáses 3 or commitièe,” but bank’sdècision as to reason-

Title of act 1 ableness Of agreed price for land needed ‘f~or

project is nov final Acts 1935, c. 68. Duling

1.’ ‘TItle of act
Bros. Co. ~. City of Huntington; 1938, 196 S.E.

The title An Act to authonze mumcipalities
552 120 W Va 85 Levees And Flood Control

to establish * * * municipal public works and 8

todeftày the cost of such consti~uctioh ‘~ * * by ~“ 1 ‘~

is~uing revenue bonds, secured by and payablec 3~ Leases .

.

-

.

-

fr,o~m the revenues of such systems; .t? authoi ze
..

-Generally, a municipaliçy~iiay lease .p~operty

charges for the use of such municipal public which it holds in its proprietary capacity but the

works and to provide for the collection of
power to lease does not include the power to

same, having clearly expressed the pnncipal. discriminate
-

against thenibe~s ~f~’ a ñunority
objçct to authorize municipal public works,

,
race .

in
,.

the exercise ‘Oftitheir .

constitutional

words descriptive of details ancillary thereto
. rights.. U.S.C.A.Const. Amends. 11—15. Law-

should not be narrowly defined Acts 1935 C
rence v Hancock 1948 76 F Supp 1004 Con

68; .Const. art. 6, § 30. Duhng Bros. Co. v. City “. .

- “ “..‘:
.

of Huntington 1938 196 S E 552 120 W Va
stitutional Law ~ 220 5(1)

85 Statutes (~ 123(3)
‘Where municipality constructed ss~imming

The title, ‘Añ Act to guthorize’ xhuiilcipOlities pool with public funds;under’ st~tutory-a~thori

tO establish~ * ?
.

* municipal public~ works and ty, the municipality, if pq’ol. is~ 9perated must

to defray the cost of such construction * 7 * by operate it itself or, if-leased, must see that pool

issuitig révénüe bonds, secured by and payable is operated without discriiiiiration against citi

frOm the revenues of such systems; M authorize zens on accbuntI of race or’ àolOr~ -Code WNa.

charges for the use of such municipal pubhc 8-4A—I et seq 8—4A—21 8—14—i et seq 13—1—8

works and to provide for ,the collection of
.

13—1—22; IJ.S.C.A;Const..An,en4 .14. ~,Lawrençe

sazOe,” contemplates special assessments, or v. Hancock, 1948, 76’F.SiIpp. 1004. ‘~C~nstitu

charges, for the service or bènèflt from a flOod tional Law ~ 217(3)
~

“~“,
wall. Acts

,
1935, c. 6$; Cost. art.. 6,. § ‘30..

, Where city construdt~a ‘~inunin

i%E

Co ~tyof ~i~ig~ 1i2~) public funds and leased pool to pnvate associa

~.tion without consideration under~lease.. which

2. Board, commission or committee
.,.

did not permit ássocia~ion to rnake;.profits from

‘Individual who has been’ appointed ch~iim&’ ‘operation of pool’ btit reqt~ired it to Ose all net’

pro tern of rWunicipal building conmiission”pOs- revenue to imprOve ‘and develop pOol arid ‘to

sesses same duties and responsibilities as regu provide additional recreational facilities city

larly and duly elected chairman of that commis- could not by, such lease ,reli~ve itself of~ obli-,

sion would possess Code 8—33—4 State ex gation to see that constitutional nght of all

rel. Ch~rleston~ Bldg. Corn’ti v. Dial, ‘1996, 479 -‘~citizeris to equal protection ‘of laws in u~e of pool

S.E.2d’ 695,’l98~W~Va. 185. Municipal Corpo- ‘ was preserved. Code W’.Va~’ 8.’4A—’l
.

et~ seq.,

rations~ 192, .,.
‘

., .

8—14-1 et; seq., ~l3,—1—8,,~ i3—1—22; ,.
Const.,

A national bank could be regarded as a ‘~com- U.S.ç.A.Amen4., 14. J..awrence v. Haniock,

mittee” under act authOrizing municipalities to 1948, 76’ F.Supp. 1004’.
* Municipal Cor~orri~

construct rind maintain flood control systems, ‘ tions~ 721(3)
‘ ‘‘~•‘ ,
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Note 4

4. inJunctive relief .. tems and flood wa~1s, petition for injunction did

~‘Injünctión wo~i1ä not lie to restrain enforce- not indicate that ordinance would cause irre’~á
rrient of municipal ordinance tr~insferring con- rable injury, and declaratory ‘judgment ~kiiSn
trol of city~s,floodwàll system ~from board to.’ would be adequate remedy at law. Code;
another, local agency; .municipality was autho- 8—16--i, 8—16—2; 8—16—4. Perdue v. Ferguson
rized by statute to maintain control over munic- 1986, 350 S.E.2d, 555, 177 W.Va. 44. Injdnc
ipal public, works, including flood control sys- tion ~ 85(1) ~‘

.

~. .‘)‘

ç

§ 8—16—4a. Additional special provisions as to motor vehicle parking facili

ties

(a) The legislature hereby ‘finds that the greatly increased use by the public ,of
motor vehicles of all kinds has caused serious, traffic congestion on the streets

of many municipalities in this State; that the lack of adequate planning and

supervision of the location of parking facilities, the parking of motor vehicles of

all kinds and the lack of ~dequate parking facilities for motor vehicles of all

kinds substantially impede the free circulation of traffic in through and from

many municipalities in, this State, impede the rapid and effective fighting~iof
fires; ‘and disposition of police ‘officers therein, contribute to the location and~

relocation of commercial and business enterprises outside of urban areas and

retard the dev~lo~pment of commerce and business within many municipalities
in this State, thereby giving rise to ‘urban blight and adversely affectihg,j~
threatening to adversely affect ~the~ tax base, of such municipalities; ‘that stich~

parking crisis can be reduced by such municipalities providing adequate motor

vehicle parking ~facilities strategically located there that providing propei~ly
located terminal space for motor vehicles is a public responsibility, that

fostering the development of commerce and business within municipalities
with the increase4 tax revenues resulting therefrom is a pubhc purpose, that

fosterrnj the~ availability of ~~roperty, f6r charitable use is a public purpose, that

the. closer the proximity between municipally owned motor vehicle parking
facilities and .commerciid and-, business establ~sh,m~nts the greater the de~ejpp
ment of commerce arid business and the greater the level of revenue produced

b~ such “mot1or ve,hu~le p’arkmg1 fablities that the erection or construction’ of

pedestrian viaducts, ramps, bridges, tunnels or other pedestrian facilities lead

ing to:’and; fr rI’motcfr vehicle, parking-facilities so as to facilitatethemovement

öf~ ‘~dë’striãii~ f&~añrd .‘ Worn’ such motor vehicle parking facilities fosters ‘th~

de’~.relo$mer~t of~’c~miaerce and business and increas~s the level of revenue

produced ~y~such motor vehicle parking facilities, that the leasing, particularly
on a long term basis, and the selling of space for commercial or busmess use in

co~ffecti~nv~ith a municipally ciwn6d motdr’vehicle parking facility will aid the

4evelopment of”Epr~{merc~ and busine~s, increase th’e level of revenue produced
by such motor vehicle parking facility and maintain and increase the”tax base of

such-municipalities; ‘~ that’ in ~many-.instances the .~uthority for the leasing of

spac&’a~ p~ovid~d for in this section would assist in fmancing the construction,

reconstk-uction establishment acquisition, improvement, renovation extension,

enlargement;. increase,~ “equipment or repair (including replacements) ‘of ‘any~

such ‘motor vehicle parking facihty,~ that the enactment of this section is for the

general welfare ‘c~f the public and is ~?public necessity and that th,e means and

measures authorized in this section :are,.,as a: matter of public policy, for:’the
332
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public purposes of such municipalities. This section is enacted in view of these

findings and shall be liberally, construed in the light thereof~

(b) The governing body or bodies, in its or their discretion; may ‘provide by
ordinance or ordinances: ‘. S

(1) For the leasingby the board as lessor Of space in or on a municipal public
works which is a motor vehiále parking facility ‘for an’y business, commercial or

charitable use to such ~ersbn, for ~uch fair and adequate consideration, for

such period or periods of time and upon suc’h other terms and conditions as

such body or bodies or the board may agree to In connection with the leasing
of any such ‘space, the bOard may agree to provide in, or ,on ~uch thotor vehicle

parking facility such structures, accommodations or improvements as may be

necessary for such business, commercial ‘or charitakle’ use or such space may

be leased upon, condition that the lessee shall provide 1the same in or. o,n the

space so leased.

(2) For the leasing by the board as lessor or the selling of air space over a

municipal public works which -is’ a
‘

motor vehicle parking facility for any

business, commercial or charitable use to such person, for such ‘fair and

adequate consideration, for such period or periods of time in the case of a 1e~se

and upon such other terms and conditions as such body Or’bodlès or the board

may agree to. Any lease or deed of sale. of such air space may contain

pr9visions (i) authorizing the qse of such areas of the underlying ~motor vehicle.

parking ‘facility, as are essential for ingress and egress to and from such. air

space, Cu) relating to the support of any building or other structure to be

erected in such air space, and (iii) relating to the connectiOn of essential public
or private utilities to any building or other structure m such air space

(3) For th~ erection or construction by the board of’any pedestrian”viaduct;
ramp, bridge tunnel or other pedestrian facility leading to and from a n~iumci

pal public works which is a motor vehicle, parking facility; ‘and any such

pedestrian viaduct, ramp, bridge, tunnel or other pedestrian facility shall,’for
all purposes of this article, be considered to be a part of a mumctpal public
works which is a motor vehicle parking facility with like effect as ‘if the term

l~muriicipal public works” were expressly defined in ~ectibn ‘one of this article

to include pedestrian viaducts ramps, bridges, tunnels ~r other ~pedestnan
facilities: Provided, That any cost incurred’ by any municipality ormunicipali
ties in erecting or constructing any such pedestrian, viádOct,’ ramp, bridge,
tunnel or other pedestrian facility which connects a mumcipal publlcL works
which is ~a motor vehicle parking facility with a privately owned building or

buildings or other’ privately ‘owned structure or structures ‘shall ‘be paid’for by
the owner or owners of such building or buildings or such other stru1cture or

structures. “ ~“‘‘‘

•‘Any~ U’ may be, privately,’.negotiateci without any public noUce or

advertising,and any’,such ‘sale may be a public sale pursuant to the provisions
of section eighteen, article twelve of this chapter or s~ich sale may be pnvat~ly
negotiated, notwithstanding~ the provisions of said~section eighteen~

-
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MUNICIPAL CORPORATIOr~S

(c) The proceeds received from any lease, sale or payment as provided in this

section shall be deemed revenue of the works and used as provided in section

seventeen of this article.

(d) Notwithstanding the fact that any motor vehicle parking facility subject th

the provisions of this article is municipally owned and the fact that a lease ot

sale under the prO~isions of stibdivision (1) or subdivision (2), subsection (b)of
this section’is for a public purpose as declared in subsection (a) of this section,

any le~.sehdld interest under said subdivision (1), and any building, structtire,
acconimodatioii or improvement erected, made or operated in any air space
leased or sold under said subdivisioh (2) shall be subject tO all property taxes,

which shall be assessed and imposed against the lessde~ or grantee, as the case

may be, unless the use of such leasehold interest, building, structure, accomm~
datioñ Or improvement is otherwise exempt from property taxation under the

provisions of section nine, article three, chapter eleven of this code.

Acts 1971, c. 99.

Library References

Notes’ of Decisions

City’s operation of parking facilityin whccwa
portion of the parking space was; devoted;~to

private business did not violate the State, qr
________

Federal Constitutions on theory that such fa~ili
-‘ ties were in competition with private perions

1. ‘.laildlt3~ r
.

. providing the similar service, thus denying
West Virginia statute authorizing municipali- equal protection and taking property for private

ties, to lease space1in municipally owned park- purposes. Code, 8—16—4a(a); Const. ‘art: j3,
ing facilities t~private interests, as constiued by §~ 9, 10; U.S.C.A.Const. Amend. 14.. State ex

the West Vir~inii Supreme Court to authorize rel. City of Charleston v. Coghill, 1973; 207
sale zor lease to private interests of ancillary or S.E.2d 113, 156 W.Va. 877.. Constitutional liáw

incidental spacè~whicIi has as~ its primary and’ ~ 234.6
. ~,

dominant, purpose the conferring of benefits on Statute, which authorizes the creation of mu-
the pub1ic’genetall~1is’constitutiohal on its face nicipal parking authorities and which allows for
and West1/ii~inia law provides adequate ~means leasing of space within municipal parking-lOts
to ass~re.ag$pst, unconstitutional application to private concerns, does not violate state con-

should private purpose utilization be allowed to stitutional provis~ons relatipg to uniformity of
ádvancèb’e3iOndtbe thrdshold of incidental use. taxation and exemption of certain items froni
28 U.SC~A~ §~ 22Ol,’i 2202; Code, W.Va. taxation nor does it violate the due processor
8—l6’~’4a; tJ.S.C.A.ConsE Amend. 14.. Washing- equal protection guarantees of the State or Fed

toflSummèth, Inc. v. City of Charleston, 1977, era! Constitutions. Code, 8—16—4a(a); Const.

430F.Supp.’ 1013. Municipal Corporations ~ ait. 3, §~ 9, 10,art. 5, §~ 1, 5; U.S.C.A.Cônst.
722

. .
‘~ ~ ‘

-.
.

,
.

Amend.. 14.
.

State ex rel. City of Charleston v.

Exemption, from taxation of municipally Coghill, 1973, 207 S.E.2d 113, 156 W.Va. 877.
owned parking facility, some of whose space Constitutional Law ~ 234.6

was being leased to’ private business, and the’ If any municipal parking facility ‘project~ is

bonds and interest which financed the facility challenged on the constitutional grounds of lack
did not violate, constitutional lim,itation on ex- of “public purpose”, court must look to

.

an

emptioti from taxation or constitutional require- ~expansive’ definition of “public purpose” . and

ment~ that taxation be uniform. Code, evaluate the project in terms of the necessity of

8—16—4a(a); Const. art. 10, §~ 1,9. State~exrel.
.

commercial sale or leasing of space to finance

City of Charle~ton v. Coghill, 1973, 207 S.E.2d the facility, the degree’ to which the facility will

113, 156 W.Va. 877 Taxation €~ 193 .

‘~
.
enhance or’implement any plan .of urban ‘devel
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opznent~ and the degree to which the proposed. Legislature was entitled to delegate power to

project will enhance the public policy of encour- municipal corporation to determine the amount

aging economic development and expansion of of space in a ‘public parking facility which

jndustry and commerce. Code, 8—16—4a(a). ‘would be leased or sold’ to private businein,

state ex rel. City of Charleston v. Coghill, 1973,
,

commercial or charitable uses, subject to the

207 S.E.2d 113, 156 W.Va. 877. Municipal constitutional limits on a municipality’s discre

corporations~ 267 tion~ Code, 8—16—4a(a). State ex rd. City of

Although, municipally owned parking facility, Charleston v,. . Coghill, 1973, .207 S.E.2d .113,

d~igned for an acknowledged public purpose is 156 W.Va. 877. Constitutional Law ~ 63(2)
codstitutional, even’ though it cOnfers ancillary ‘

‘‘
‘

‘

-

and incidental benefits upon private persons, a

municipally owned parking facility which has,

as its primary and dominant purpose, the con

ferring of private benefits, with only ancillary
public benefits, would be an unconstitutional

use of the authority conferred on municipalities
by the legislature. Code, 8—1 6—4a(a). State ex

rel. City of Charleston v. Coghill, ‘1973, 207

S.E.2d 113, 156 W.Va. 877. Municipal Corpo
rations €267

3. CondemnatIon

A finding that a public condemnor has the

right to take property for purposes stated in

petition for commencement ,of condemnation

proceedings and enter the pi~operty is immedi

ately appealable. Code•W.Va.’ 8—l6—4a, 54—2—2,

54—2—5, 54—2—14. Washington-Summers, ‘ Inc.

v. City of Charleston, 1977, 430 F.Supp. 1013.

Eminent Domain ~ 253(2)

Failure of petition for commencement of con

demnation proceedings to state all uses for

which property is intended may be ground for

denying the petition. Code’ W.Va. 8—16-4a,

54—2—2, 54—2-5, 54-2-14. Washington-Sum
mers, Inc. v. City of Charleston,. 1977, 430

F.Supp. 1013. Eminent Domain’ 191(3)

W.Va. Const., art.’ IX, § 9, redes~ignated the office of the county coisrt

as county commission.

§ 8-16—5

2.’ Powers of Iegls1~ture
Public parkthg is’ among the public, purposes

on which the legislature may direct’ or authoriz~

government action. Code, 8—16--4a(a).. State

ex rél. City of Charleston v. Coghill, 1973, 207

S.E.2d 113, 156 W.Va. 877. States~21

§‘ 8—16—4b. Additional’ special .provision as to the use of space in motor

vehicle parking facilities “
.

• For all purposes of this article, the power and authority of any municipa1!t~
to lease, as lessor, space in, a motor vehicle parking facility to any person for

business, commercial or ~dháritable use shall be deemed to include the’ power
and authority to lease such space to the United States of America, the State of

West Virginia, the county court of any county of the State of West Virginia, and

any agency, board or cOmmission of any thereof,~and the revenues derived from

such leases may be pledged a~s security for and expended in payment of revenue

bonds’ of such municipality ,in like manner arid to the same ‘extent’ as other

re’~enues from such motor vehicle parking facility

Acts 1974,c.47

§ 8—16—5. Powers of board

P~T III—GE~,tL Powiias ~r’m Aumoarry

The board shall have plenary power and authority to take all’ steps ‘and

proceedings, and to make and enter into all contracts or agreements necessary,

appropriate, useful, convenient or incidental ‘to ‘the performance of its duties

and the execution of its powers and authority under this article: Provided, That

any ‘contract. or agreement’ relating to the financing, or the construction,
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‘4
reconstruction, establishment, acquisition, improvement, renovation, extensiOn,
enlargement, increase, equipment, operation or maintenance of any such

works, and any trust indenture with respect thereto, as hereafter provided for,
shall be approved’by the governing body or bodies.

The board may employ engineers, architects, inspectors, superintendent~,
managers, collectors; ‘attorneys’and such other employees as in its judgment
may be necessary in the execution of its powers and duties, çand may fix tl~eir

compensation, all of whom~ shall do~such work as the board may direct. ~A11.

compensation and expenses incurred in carrying out the provisions of this

article shall be paid solely from funds provided under the authority of this

article, and thè~ board shall not exercise or carry. out any power or authority
herein given it so as to bind said board or any municipality beyond the extentto

which money shall have been, or may be provided under the authority of this

article. .‘. ‘

No contract or agreement with any contractor or contractors for labor Or

materials, or both, exceeding in amount the sum of ten thousand dollars shall

be made without advertising for bids, which bids shall be publicly opened and

an award ~rnade to ‘the lowest responsible bidder, with power and authority in

the board to reject any and all bids

After the construction, reconstruction, establishment, acquisition, renovation

or equipment of any such works the board shall maintam, operate manage

and control the same and may order and complete any Improvements, exten

sions, enlargements increase or repair (including replacements) of and to the

works that the board may consider expedient, if funds therefor be available or

are made available, as provided in this ~trticIe, and shall establish rules for the

use, maintenance and operation of the works, and do all things necessary or

expedient for the succ~ssful operation thereof and for stormwater systems and

associated stormwater management programs, those activities which include

but are not limited to stormwater and surface runoff water quality improve

ment activities necessary to comply with all federal and state requirements~ All

public ways or public works damaged or destroyed by the board in carrying out

its authority under this article shall be restored or repaired by the board and

placed in their original condition, as nearly as practicable, if requested so td~db

by proper authority out of~ tl~e funds provided under the authority of this

article

Acts 1935 c 68 § 4 Acts 1969 c 86 Acts 1998 c 214 eff 90 days after March 14

1998; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Library References

Encyclopedias
CJ.S. Municipal Corpo~ations §~‘ 1021’

1029. .

§ 8—16—6 Preliminary expenses

j~ All necessary ‘preliminary expenses actually incurred by the board ‘;df ~any
municipality or ‘municipalities in the making of surveys~or estimates of cost r
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of!revenues; employment of engineers or other employees, the giving of notices,

~e~taking .of options, and all other expenses of whatsoever nature necessary to

beP~id~ prior,~ to~ the issue, sale. arid delivery of the revenue bonds herein

provided’~ for, may be paid by. the municipality or municipalities, to be reim

bursed’ and repaid out:of ,the proceeds ‘of the sale of such revenue ‘bonds to be

usbdtfór the construction, reconstruction,’ establishment, acquisition, improve-’

ment,~rënovation, ex~ension,•enlargement,’. increase, equipment or repair (in-’

~lud~g’~rep1acei~nents) of such works as hereinafter provided. -

•

,.‘!,~‘. ‘.
,

,..

Açt~1?35, c. 68, § 5; Acts 1969, c. 86.
.

, ~,,
‘

,
S

§ 8r16-7 Ordinance for construction, etc, of works

‘~éforè any municipality or municipalities shall, under the provi~ions of this

article’, construct, reconstruct, establish, acquire, imprOve, renovate, extend,

enlarge, ‘increase, equip or repair (including’ replacements) any municipal

public ~works, the govèrniñg body, or the governing bOdy of each participating
municipality, shall enact an ordinance or ordinances, whièh shall (a) set forth a

brief and genei~al description of the works, including, a reference to the

preliminary report or plans and specifications .

which. shall theretofore have.

been prepared; (b) set forth the estimated cost thereof; (c) order the construc

tion, reconstruction, establishment, acquisition, improvement, renovation, ex

tension, enlargement, increase, equipment or repair (including replacements) of

such works; (d) direct that municipal revenue,bonds be issued pursuantto’ this

article,,in such amount as may be found necessary’to pay the cost of the works;

(e) contain such provisions as the governing body determines are necessary or

desirable with regard to the establishment~ and setting aside of reserves from

the proceeds’of such revenue bonds or from the revenues of said works, or from

both, and the administration sand disposition thereof and (f) contam such other

piovi~idns as’ i~nay.be .nec~sary or proper in the premises.. When two or more

municipalities take joint action under the provisions of this..article, a certified

copy of each such ‘ordihance shall be filed in .the.office of the álerk of thecounty
commission of the county or counties in which the mumcipahties are located

and, in the office of the state tax commissioner and when any such municipality
is located in more than one county, ‘the filing for. that municipality shall be in.

the office of the clerk of the county commission in which the major portion of

the territory of such municipality is located Before any such ordinance shall

bec~me effective, an abstract of the ordmance, determined by the governing

body~or each. .governing body, as the case may be, ‘to ‘contain sufficient

infOrmation, as to”give notice of ‘the contents of such ordinance, together ,~with
the’ following described notice shall be published as a Class Illegal advertise

merit in compliance with the provisions of article three, chapter fifty nine of

this-code, and the publication’ area-for such publication shall be ‘such munici-’

pahty or each such municipality, as the case may ~be The notice to be

published with said abstract of the ordinance shall specify a date tim~ and

place for a publiC hearing, the date, being not less than ten days after the first

publication of said abstract and notice and not prior to the last publication of
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said abstract and notice, at which time and place all parties and interest may

appear before the governing body of the municipality or each such municipality
and’may be heard as to whether or not said ordinance shall be put into effèct,~
and said notice shall also identify the office in which a certified copy~ of such’

ordinance shall be on file for review by interested persons during the .office
hours of such office. At such hearing all objections and suggestions shall be
heard and the governing body or each such. governing ~body shall .take such

action as it or they shall deem proper in the premises: Provided, That if at ‘any
such hearing written protest is filed by thirty percent or more of the freeholders
of the municipality for which the hearing is held, then the governing bodfof

said municipality shall not take further action unless four fifths of the members
of said governing body assent thereto:~ ~PrOvided, however, That in case writteii~

protest is filed by thirty percent or more of the freeholders as herein provided,
any such governing body shall have authority to appoint, a committee to cnsist

of one proponent, one opponent, and the third to be selected by these two,~to

determine whether or not thirty percent of the ‘freeholders have in fact protest
ed and said, committee shall report its findings tç any such, governing bç)dy.

Acts 1935, c.68~ 6; Acts 1967, c. 105; Acts 1969, c. 86;’Acts 1971;c. 193; Acts f973,,
c. 89; Acts 1981,1st Ex. Sess., c. 2. :. ,~

‘

2.’ Cost Information’

Municipal. ordinances relating to flood wall

project, which set forth the estimated cost of the

proposed ~‘ork t~ the city, but not the total cost

of the project including that assumed by federal

government; sufficiently complied with statute

requiring such a municipal ordinance to set

fotth the estimated cast th~eof. Acts 1935, c.’

68; § 6. Smith.v. City of Parkersburg, 1943, 24

3 Repeal of ordinance

Referendum attempting repeal’ of

nancé authorizing the’ ‘issuance of ‘bohds’~ f~

construction ‘of an incinerator plant under .a~..

authorizing. municipalities, to issue r,çvenue,’

bon4s for construction:or mr’
,

~ce, ‘of ,~

muniëipal 1iublic works, ãould üot i~’~
• validit~”of the ordinán~e when questioned L

other reasons by bondholders. ~.Code,8~’4A—l e

seq. State. ex rel. Klostermeyer v.
-

Charleston, 1947, 45 S.E.2d 7,, 130 V’

175”A.L.R. :637. Municipal Corporatinns 0

108.1 . ‘‘““~•

§ 8-16—7

Key Numbers

Municipal Corporations ‘~300.

Westlaw Key Number Search: 268k300.

Library References

• Encyclopedias .‘.‘

C.J.S. Municipal Corporations § 991.’.

Cost InformatIon. 2

Purposes of ordinances

Repeal of ordInance 3

1

‘Notes’ of’ Decisions
‘

‘ ‘ “~‘“. ~‘J 1’,

S.E.2d 588, 125 W.Va. 415. Levees,And Elood
Control ~‘12

,

:
The statute requiring xnunici~a1 ordinance au

thorizing ‘construction’ ‘Of public wbrk to ‘Set

1. ‘Purposes of ordinances’ forthestimated cost thereOf refers to the cost of

The purpose of ordinances required by stauit~ the proposed work, to the mumcipality, ‘and..not

authorizing municipalities to establish1 and to other contributions. Acts 1935, c. 68,, § 6.

maintain municipal ‘public works’ and defray. Smith v. City of Parkersburg, 1943, 24 S.L.~.

cOst thereof’by’isstiing r~eñue’ bóñds is to ‘in- 588, ‘125 WVa.’ 415. ‘Municipal ‘Corporations
form residents and taxpayers of the municipali- ~ 303(1).

,

‘‘ ~“ .

ties concerning, outlay by them and expected.
returns from, special assessment to be laid pur
suánt to’ the statute.’ ‘Acts 1935, c.’68. Smith v.

City’of Parkersburg;’ 1943; ‘24~S.E.2d 588, 125

W.Va. 415. Municipal Corporations 301
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PARTIV—RIGHT OF EMI~ Do~irg•

§ 8—16—8. Right of eminent domain

Every such municipality shall have plenary ppwer and authority to condemn

any such municipal public works to be acquired, and any land, rights, ease

ments, rights-of-way, franchises and àther property, real or personal, deemed

necessary, appropriate, useful or convenient for, and incidental to, the con

struction, reconstruction or establishment of any such works and space for

business, commercial or charitable use in connection therewith, or for the

improvement, renovation; ~extension, enlargement, increase or equipment there

of or thereto, and in connection therewith shall have and may exercise all the

rights, power, authority and privileges of eminent domain granted to munici-~.’

palities under the laws relating thereto., Title to property ~hall be. taken in the

name of the municipality or jointly m the names of the participating municipali
ties~1 P;oceedings for such appropriation of property shall be under and

pursuant to chapter fifty-four of this code: Provided, That an~ such municipali

ty sha~l be under no, obligation to accept and pay for any property condemned,
and shall in no event pay for any property conden~ed or, purchased, except

from funds ,provideçl under~the. authority of this artiç1~ nd in any roceedings.
to condemn, such orders may be madç as may be jus~o any iuch,. municipality
and’ .to, t~ie owners of the property to be. condemned;(and an understanding or.~

other security may be required securing such owners againsti any loss. or

damage which may.b,e sustained by. reason of the faiiure of any such municipal-~,.
ity to accept and pay for the property, but such undertaking or security shall

impose no liability upon any such municipality, except such as may be paid.
from the funds provided under the authority of this article’.

In the event of acquisition by purchase, the board may obtain and exercise an

option from the owners of said prdperty for the purchase thereof, and tha~’
enter intO’ a contract for the purchase thereof, and such puich~,niáy be made

upon such terms and conditions, and in such manner as the board may deem

proper: Provided, however, That the exercise of such option, or the contract for

such,purchase, or.such purchase shall in no event create any obligation of any.

such municipality, or create any debt, liability or claim, except such as may be

discharged or paid from the funds provided under the a~thài~it~of this à±ticle~

Ir~ the event of the, acquisition of any works already constructed by p~irchas’e
or cordemnation, the board at or before the time of the ad9ption ,of .any
ordinance described in section seven ‘hereof, sEiall cause to be’ determined what

reconstruction, improvement, renovation, extension, enlargement, mcrease,

equipment or repair (including replacements) will be necessar)i, in order that

such works and spacefor business,. ‘c~Ommerciál or charitable~.üse in connecti~n

therewith, if any, may be effedtive for their purpose, ahd’ an’eitiniaIè àf the cost

thereof shall be included in the’ estimate of the cost required by section seven,
hereof, and the same shall be made upon the acquisition of the works and as a

part of the’cost thereof Provided further, That no municipality..or mumcipali
ties’ shall, ‘under the authority conferred by this article, condemn any~ existing’

339



.Libra~ References
:‘“ :~

Key Nubers ~ Encyclopedias
Municipal Coi’por~tions ~91l,.

,,.,~.• c.j.s. Municipal Corporations § 1649~’
.~

Westlaw Key Number Search 268k91 1

Notes:ofDecis1ons~.:’ ‘~‘

In general 2 ,“ “: •‘:.~ ‘‘ struction and equipment ofa hospital owne~lby
Calling of bonds 5,. mumcipality residue of which expense was paid
Construction and applicatIon 1 from sale of revenue bonds could be used for ~

Funding sources 3 ‘~‘‘~ ‘ ‘~ such purpose. Code 1931, 8-4A—1 et’se4.;
ValIdity of bonds 4

,.,~ .,i,,,~,,. enacted by,Laws 1935, c. 68. Wardenv. City of

Grafton 1943 26 SE2d 1 125 WVa 658

1 Consfructlo~ and application Municipal Corporations ~ 911

Building iliât was ~o be ~qith~d ànd~bwn~d City of Wheeling held ~authorized to.:

by~Charlestón Building Cdmmissioñ. but jleased bonds for constructing bridge across rive~
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purposes of ~réventie bond ‘finahcing ~th~ites. City of~Wheeling, §~ 31, 83, 84). ‘StOtev;

Code,8—16-1. State’Cx’rel.~Chai’lestod ‘Bldg~ ‘1928;, 145~S.E.’6O2,1O6~W.Va 325. Municipal
Com’n v. ‘Dial, i996,479S.E.2d-695, 198~W.Va. ,Corporat~ons~~ 911
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~

2.. In general,’
, .

. Fine generated by a municip~.l cbux~ n

The proceeds of a series of general obligation dedicated to retire a debt created fo~
bonds ‘of city Of’Graftoft issued for pur~bse of issue for riot more than twenty years ~hich ~

defraying part of expense of completing ~con- finances the’ construction Of a municipal btiild-~
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pnvately owned works (other than motor vehicle parking facihties) in operation
at the date of the condemnation.

Acts 1935, c. 68, § 7; Acts 1969, c. 86; Acts 1971, c. 99. “ .

Library References
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Encyclopedias
Eminent Domain ~18. C.J.S. Erhinent Domain §~ 51, 54.
Westlaw Key Number Search: 148k18.
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PART V—REVENUE Boi.m FINANCING

§ 8—16—9. Bonds for Improvements, etc., of works ,: .•

Whenever’ any municipality or municipalities now, or hereafter, sha11-ow~n
arid ‘maintain and

. operate any of the works herein referred to, whether

constructed, reconstructed, ‘established or acquired under the provisions of this

article ‘Or not, and shall desire to improve, renovate, extend, enlarge, increase,

equip or repair (including replacements) the same, it may issue revenue bOnds,
under the provisions of this article to pay for the same, and the procedure
therefor, including fixing all rates and the computation of the amount thereof,
shall be the same as in this article provided for the issuance of bonds for the

construction, reconstruction establishment or acquisition of any such works in

or by any such municipality which has not theretofore owned and maintained

and operated any such works Provided, That no existing obligations or’nghts
shall be affected Or impaired thereby. ‘

‘

‘

‘

‘

.

‘

. •:.

Acts 1935 c 68, § 8 Acts 1969 c 86
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jug to the extent that said municipal building c. 68. Warden v. City of. Grafton,, 1943, 26

con.sti~~~ a jail or facility, the use or establish- S.E.2d 1, 125 W.Va. 658. Municipal Corpora
:, ment & a jail which houses municipal prison- tions ~ 911

~rs.~Mag~0, Op.Atty.Gen., June 7, 1988.

Validity of bonds
5. Calling of bonds ....~.

The validity of municipal revenue bonds is- Portion of city’s ordina~ice requiring city to

sued by city of Grafton, the proceeds of which call revenue bonds it issued when a certain

were to be used toward completion of hospital surplus existed in sinking fund from which pay-

owned by city, was not impaired by fact that ments’were to be made was invalid. Code,

funds derived from general taxation, or from 8—16—9 et seq., 8—16—12. City of Fairmont v.

other, sources, also had been, and were to be, Investors Syndicate of America, Inc., 1983, 307

used in construétiôn of the hospital. Code S.E.2d 467, 172 W.Va. 431. Municipal Corpo
193 1, 8—4A—1 et seq., as enacted by Laws 1935 rations €~ 953

§ 8—16—10. Items of expense Included In cost of works

The cost of the works shall be deèm~d ‘to include the cost of construction,

reconstruction, establishment, or acquisition thereof, the cost of all land, rights,
easements, rights~of-way, franchises and other property, real or personal,
deemed necessary, appropriate, useful, convenient, or incidenial therefor or

thereto and for the improvement, renovation, extension, enlargement, increase;

equipment or repair (including replacements) determined Opo; the interest

upon bonds prior to and during the projectand for six months after completion
thereof; the amount Of any reserve funded from the proceeds of bonds;

engineering ar~d. legal expenses; expenses for estimates of. cost ,and of revenues;.

expenses for plans; specifications and surveys; other expenses~ necessary or

incident to determining the feasibility or practicability of the enterprise; ad

ministrative expenses; and such other expenses as may be necessary or inci

dent to the financing herein authorized, the project, the pla’ciñgof the works in

operation and the performance of the things herein required or permitted in

connection with any thereof,

Acts 1935, c. 68, § ‘9; Acts 1969, c. 86; Acts 1973, c. ‘89
‘1’

Library References ~‘

Key’Numbers
.

Encyclopedias ~, . ,:r. •‘. ~.:

Municipal Corporations ~950(1 5). C.J.S. Municipal Corporations §~‘ l708 to

Westlaw Key Number Search: 268k950(15). ‘.1709.
.

‘‘

§ 8-16—11.. No municipality Is to Incur any obligation not~ payable frOm

proceeds of bonds; exemption from taxation.
-

Nothing in this article contamed shall be so construed as t~ authorize or

permit any municipality or municipalitiqs to mak~ any contract or incur any

obligatioi~ of any, kind or nature, except such as. sh~1l be ,discha~ged or payable
~.‘ s9lely from the funds provided under the authority..of..this, article: Funds for.

the payment of the entire cost of the works shall be provided by the issuance of

revenue bonds of the municipality or murncipahties, the principal and mterest

of which bonds shall be payable solely from thespecial find for such payment.

~:. herein provided for, and said bonds shall not-in any)respect.be a corporate
indebtedness Of such municipality or municipalities.. All such bonds and- the

interest thereon, and all properties and revenues and income derived from such
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muni~ipalpublic works; shall b~ exempt fro~ all taxatiOn by this State, or any
county, municipality, political subdivision or agency thereof All of the details
of such bonds and the issuance thereof shall be determined by ordinance of the’

governing body or bodi~s~
. c.:. -.

Acts 1935 c 68, § 10 Acts 1969 c 86

Library References

Key Numbers
“~

-

‘ ‘

EncyclopedIas
Municipal Corporations ~950(15) C J S Municipal Corporations §~ 1708’, to
Taxation ~2l8 1709
Westlaw Key Number Searche&

C J S Taxation § 260
‘

268k950(15); 371k218.

Notes of Decisions
4

4. ‘

-.
-‘

Constitutional provIsions 1 Provision of State Constitution prohibiting
state from contracting debt except under certain

I Constitutional provisions
circumstances is not designed to prohibit state

.~~ or state s agencies. from issuing revenue bonds
State-Constitution s-prohibition against incur- -

.

ring excessive debt by, muniaij,al corporations
that are to be liquidated from contracts r~quir-.

w is not violated by Charleston Building Corn mg rental payments from another state agency

niission’s proposal” t’c fin~ncd ~cquisition ~ ~•~or from contracts for necessary services such-’as

building to be leased to state through issuance
utilities nor does that constitutional provision

of bonds or. certificates of participation. Const.~ preclude issuance of revenue bonds whickai~e,

Art 10 § 8 Code ‘8—33—5 State ex rel to be redeemed from special fund Const Art

Charleston Bldg. Coiii’n~v~’ Dial, 1996; 479~’ 10, § ‘4. State ex rel Charl~ston Bldg. Com’nv.

SE2d 695 198 WVa 185 Municipal Corpo- Dial 1996 479 SE2d 695 198 WVa 185

r itions O~ 864(3) .~ States ~ 148

§ 8—16—12 Interest rate and life of bonds, redemption, how payalie,
form, denominations, etc, additional bonds authorized, In

terlm certificates

Such revenue bonds shall be~r interest .at not more than twelve percent per
-

annum, payable semiannually, or at shorter intervals, and shall mature at such

time or times, not exceeding forty.,~ears, as may be determined by the ordi

nance or ordinances authorizing ,the issuance of such bonds Such bonds may
be made .redeemable, before maturity, at the option of the municipality or

municipalities issuing the same, to be exercised by said board at not more than
• the par value thereof, and at a premium of not more than five percent, under

such terms and conditions as may be fixed by the ordinance or ordinances

authorizing the issuance of the bonds The pnncipal and mterest of the bonds

may be made payable in any lawful medium.
-

Such ordinance or ordinances ~
shall determine the form 6f the1 bonds, either coupon or registered, shall set~

forth any re’glstratlon’ or c?nverszon privileges, and ~halI fix the denommaTtion
or denominations of such bonds, and the place or places of the payment
principal and mterest~thereof, which m’ay be at any banking institution or t~1.

company ~ithin or without the State When two or more municipahties take

joint action under the provisions of this article, the bonds shall be issued by the

participating muhicip~ãlities either~as separate ~r joint bonds, as the goveniing I
bodies thereof may agree and’ when ~separate bonds are issued, the amount OL

the bonds to~)be ~issued by~~caèh~articipating; mtinicipality shall be fixed byl
agreement of~theigoverning bodies of~the participating~ municipalities set fr-’

. 342



r
MVN1CIP~a PUBLIC WORKS; BOND FINANCING

,jn the ordinance of each participating municipality authorizing the, issuance of

such bonds The bonds shall contain a statement on their face that the

municipality or municipalities issuing the same shall not be obligated topay the,

same, or the interest thereon, except from’ the special fund derived from the net

revenue of the works, or the pro rata part thereof, as provided for in section

ei&J~n,heredf. All such bonds shall be, and shall have and are hereby declared

to have all the qualities and incidents of negotiable instruments, under, the

Uniform Conmiercial Code of thi~ Sta,te. The .bonds shall be executed in such

manner as the govermng body or bodies may direct The bonds shall be sold

by the govermng body or bodies in such manner as may be determined to be for

the best interest of the municipality or
. municipalities: •,Providecl,..That said

bonds shall not, be negotiated at a price lower than a price which, when

computed to maturity upon standard tables of bond values will show a net

return of more than thirteen percent per annumto ;the purchaser upon the

I’ amót paid’ therefor~ Any sui’plus of, the bond proceeds over and above the

cos~’of the project shall be paid into, the sinking fund hereinafter provided for,
If the prdceeds. of the bonds, by error of calculation or otherwise, shàlLb,e’le~
than ‘the cost ‘of the project; additional bonds may in like manner be issued’ to

pro’~~idC the amount ~of ~uch deficit, and, unless otherwise provided in the

ordinance or.ordinances, authorizing the issuance of the bonds first issued,’ or in

the ‘trust indenture hereinafter authorized~~shall be deemed to be of same issue,

artd~shãlI ‘be èntitI~d tO payment ~without’ preference o,r priority of: the ‘bonds

first issued; and if any preference or priority, of the bonds” :fjrst~’ issued is

provided for in the ordinance or ordinances authorizing the issuance of. the

bonds first issued or in said’ trust indenture, such preferenc&or priority shall

not extend to an amount exceeding ten percent of the original issue Prior to

the’ preparation of the definitive bonds, interim certificates ‘may, under like

restrictions, be issued, exchangeable for definitive bonds upon the issuance of

the latter. ~: ‘~ ‘

,

“
‘

Acts 1935, c. 68, § 11; Acts 1969, c. 86; Acts 1970, c. 7; Acts 1980, c. 33; Acts 1981, 1st

Ex.~Sess., c. 2., .,..

In general 2

Bond limits 4

Constitutional provisions 1

Redemption S

Vaildity Of ordInance 3
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Miinici~a1 Corporations ~922.
‘

Westlaw Key Number Search: ‘268k922.

Notes of Decisions

the constitution limiting bonded “indebtedness”

of municipalities. Code, 17—17—30 et seq.;
Const. art. 10, § 8. State ex rel. Anderson v.

Dailer, 1955, 85 S.E.2d 656, 140 W.Va.,. 513.

Municipal Corporations ~ 916

Under statute pro~’iding that bonds issu~d or

l~.’ Constitutional provisions given as securit3i in connection with cohstruc

Revenue bonds and interest coupons provided tion of a toll bridge will be payable, solely out of’

for by city ordinance providing for construction revenues of such bridge, where each bond con-

of proposed bridge and tunnel facility did not tamed a provision io effect that municipality
constitute an “indebtedness” of city or State was not obligated ,to pay bond or’intérest there

Road~ ,Coniij~jssion within meaning of section. of on except from net revenues of’ bridge, and that’
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§ 8-16-12 ‘• MUNICIPAL CORPORATIONS;
Note 1,

credit, or taxing power of the municipality was may. rely to some extent on such payments.
not deemed to be pledged, the bond issue was Sexton v. Lee, 1925, 130 S.E. 437, 100 W.V~.
not violation ‘of the constitutionaPlimitation on 389~ Municipal C8rporations ~ 919

the bonded indebtedness. ‘of a municipality. . .

Code,.17—17—32, 33; Const. Art. 10, § 8.. State,
-
3; ValidIty ofordinance

ei rel. Knight v. 1-lanway,
.

1951, 67 SE~2d 1, Portion of city’s ordinance requiring city to
136 W.Va. 219. Municipal Corporatidns ~ call’,revenue bonds it issued ‘when a

916. . ‘ “ sui-plus existed in ~ihking fund from which I~
2 ~‘ ‘i~.ai ‘ ~, ‘‘

..

‘. ~ ‘ments were to be made was invalid. Cbde,~

nCity lOcated.bn Or near~ state 1~oundaiy.a’nd .8—~6--9 et seq., 8—l6-~12. City of Fairmont..v.

confronted with. necessity of,purchasing propçr-~.
Investors Syndicate of America, Inc., 1983, ~p7.

ty and erectipg. sewage disposal pIan~n adjoip-,~
S.E.2d 467, 172 W.Va. 431. Municipal Corpo~

in~ state held authorized under statht’e~ rations 5
.

‘2

revenue bonds-payable solely from~ rëvénuesof ~‘ ~
.

. .. ‘.,~

such plant. Acts 1933, 1st Ex.Sess~c.,25, as
~ Bouuhuuuits

.

amended by Acts 1933, 2d Ex.Sess., c. 48. Bet-... In. an ordinance the authorization of bonds

nard v. City’ ‘of Bluefleld, 1936, ‘18~ sE. 298,’ not to exceed $6,000 is equivalent, in legai&f.
117 WVa- 556. Municipal CorporatiOns ~ fect, to fixing the amount of such bonds at’ such

919, .~ ..

.

-~ ~ ~.
sum. Knight v. Town of West Union, 1898,~32

Provisions of statute relating to
.

issuance ~f S.E. 163, 45 W.Va. 194. Municipal Corpoi~a~

municipal,’ bonds constitute ihtegi~a1 parts of. tions ~ 917(1) ‘

bonds ‘ieg~r&ess of whethei~. included therein A municipal ordinance which authorizes the

(Acts 1933 1st Ex.Sess.] ~ 25,1 §~ 9, 10, 16, 21). ‘ issuance of bonds for waterworks to an amount

Brewery. City of Point Pleasant, 1934, 172 S.E.
.~

not exceeding $6,000 empowers the council, to

717, 114 W.Va. 572. Municipal Corporations ‘issue to the amOunt ‘of $6,000, if necessary, for

~ 923 .- ..
.

. the. purpose ëxpressèd~in the Ordinance, other-

That special tax rate may ‘be insufficient ~ wise not. Knight v. Town of West UnIon, .1898,

pay improvement bonds and interest held not to ..

32 S.E. 163, 45 W.Va. .194., Municipal Corpora-
invalidate is~ue Sexton v. Lee, 1925, 130 S.E.”’~tions~916

, ‘~‘

437, 100 W.Va.’389. Municipal Corporations “ ‘~‘ .

.

.

__ 919
.

•.
.

.

.
..

~.
5. Redemption ‘

. ~.

.That special, rate of tax levied, to pay,.bonds,~.: Only municipality, whose board can exercise

may be insufficient.to pay them and interest will .option to redeem, can call bonds beforematuri
nOt invalidate hue, in view Of ‘fact that bonds t~~ it cannOt, by its ordinance, give redemption
are to raise ~money’to tarry on improvement .deciàion to bondholders. Code, ‘8—16—12.1 City
anticipatory of repayment to city by assessments pf Fairmont v. investors Syndicate of Amqrica,
against abutting property, as city, in view of Inc., 1983, 307 S.E.2d 467, 172 W.Va. 431.
Barnes’ Code 1923 c. 47, § 49c(1)-49c(18), Municipal Corporations ~ 953

§ 8—16—13. ObligatIons not to bind municipal official or officer or member

of board personally -
,

No municipal official or officer or memler of the board shall m any e~e?tt be
personally liable upon any contract or obligation of any, kind., or,~ ch~acter
executed under the authority herein contained;,:even .if.said undertaking should

§ 8-16-14 AdditIonal bonds for Improvements, etc, of works

The governmg body or bodies may provide by the said ordinance or drdi

nances authorizing the issuance of the bonds or in the trust indenture hereinaf

ter referred,,to, that additional bonds may thereafter be authonzed and issued at

one tithe~-or~from time to time, under such, limitations, and restrictions as may

be set’ forth in” stud ordinance or ordinances’,, or trust indenture, or all of these~,

for the purpose of improving, renovatmg, extendmg, enlarging, mcreasmg,

equipping or~repairing (including. replacements)the works when deemedjieces-:
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sary in the public interest, such additional bonds to be secured; and be payable
from the revenues of the works, as provided for in section nine of this article.

Acts 1935, c. 68, § 13; Acts 1969, c. 86.
.

-

§ 8—16—15. How proceeds of bonds applied

All moneys received from the sale of any bonds issued under the authority, ~f
this article, after reimbursements and repayments to said municipality or

municipalities of all amounts advanced for preliminary expenses, as provided in

section six of this article, shall be applied solely to the payment of the cost of

the project, or to the appurtenant sinking fund, and there shall be, and there is

hereby,, created and~ granted a lien upon such moneys, until so. ~pplied, in favor

of the hold~rsof the bonds or the trustees hereinafter provide4~ j~or.

Acts 1935 c 68 § 14 Acts 1969 c 86

‘i• ‘

..~.: •‘; ‘-U-.

Library References

Key Numbers Encyclopedias
.

-

Mumcipal Corporations ~950(l5) C J S Municipal Corporations §~ 1708 to

Wéstlaw Key Number Search: 268k950(15). 1709.

-

,~
.

‘1.~:’, r

§ 8—16—16 Bonds secured by trust indenture between municipality or

municipalities and corporate trustee

In the di~cretion and at the option of the governing body ~r( bodies such

bond~ may be secured by a trust inc~enture by and between such mum~apality or

mumcipalities and a corporate trustee which may be a trust company or

banking institution having power~ of a trust company withii~I or without the

State The ordinance or ordmances authonzing the i~su~nce of the revenue

bonds, and fixing the details thereof, may provide that such ~trust indenture may
con1ta~in such provisions for protecting and enforcing the rights and remedies of

bondholders as may be reasonable and proper, not in violation of law includ

ing covenants setting forth the duties of the municipality or municipalities and

the board in relation to the construction, reconstruction, establishment, ~cquisi
tion;Uimproverhent, renovation, extension, enlargement, increase and equip
ment of the project and the ‘repair (including replacements), maintenance

operation and insurance thereof, and the custody safeguarding and application
of all moneys, and may provide that the project shall be contracted for camed

out~’and~ paid for, ‘under the supervision and approval of the con~ulting ‘engi
ne’ei’s employed or designated by the board and satisfactory to’ the originai’bond
purchasers, their’ successors, assignees or nominees, who nay be given the

nght to require the secunty given by contractors and by any d~pository of the

. proceeds of bonds or revenues’ of the works or other moneys’ pertaining thereto
be satisfactory to such purchasers, their successors assignees or nominees

Such indenture may set forth the rights and remedies of the bondholders or

~.: such. trustee, or both. Except: as in this article othërwisè ‘provided,~ the

governmg body or bodies may provide by ordmance or ordinances or m such

trust mdenture for the payment of the proceeds of the sale of the bonds and the

revenues of the works to such officer, board or depository, as .such body or

bodies may determine for the custody thereof, and for the method of distribu
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tion thereof, ‘with such safeguards and restrictions as such body or bodies may
determine.~ ‘..

L. “.
‘ ‘ .‘ ~ ‘I

Acts 1935, c. 68, § 15; Acts 1969, c. 86.

Library References
,

,.,.

Key Numbers
‘

,,. Encyclopedias
“Municipal’Corjorations ~9 19

~‘

C.J.S. Municipal Corporations § 1661.
?Westlaw Key Number Search: 268k919. ‘. ‘ ‘

“
‘

‘~

§ 8-46-17. ~SinkIng fund; ‘~inking fund ‘commission; transfer “of funds~

purchase of outstanding bonds ‘‘

Before the issuance of’any such bonds, the governing body or boäiésshall~b’y
ordinance or ofdinances, provide for a sinking fund for the pa~’mènt of th~

bonds and the interest thereon, and the payment of the charges of banking
institutions or trust companies for making payment of such bonds and interest,
out of the net revenues of said works, and shall set aside and pledge a sufficient

amount of the net revenues Of ‘the works hereby defined to mean the revenues

of thètworkS ~rnaining after’ the payment of the reasonable expenses of rep~ir
(including replacements), maintenance and operation, such amount to be paid
by the b~oard into, the sinicing. fuçid at intervals, to be determined by ordinance

or ordinances adopted prior to the issuance of the bonds, for (a) the interest

upon such bonds as ~uch interest shall fall due; (b) the necessary fiscal agency

charges for paying bonds and interest, (c) the payment of the bonds as they fall

due, dI~ if all bonds mature at one tiMe, the proper maintenance of a sinking
fund sufficient fo~ the payment thereof at such time, and (d) a margin for safety
and for 1the pa~menl~ of premium upon bonds retired by call or purchase as

herein provided~which margin, together with unus~d surplus of such margin

carne~d forward from the p~ecedmg year and the amount~s set aside as reserves

out of the proce~ds from the sale of the bonds or from the revenues of said

works, or from b’dth sh~all equal ten percent of all other amounts so requireä to

be paid into the sinking fund Such required payments shall constitute a first

charge upon all the ne~ revenues of the ,w0i1~ Pnor to the issuance of,,the

bonds, the board may by ordinance or ordinances, be given the right to use or

direct the, trustee or the, state sinkjng fund commission to use such sirikingf~.ind,
or any ~art ther~eof,1in.the~ purchase of~ any of thç .outstandjng bonds payable
therefrom, at the market.prices thereof, but not exceeding the price,, if any~ at ~

which the;same’shall jn the same year be. payable or redeei~iable, and all bopds
redeemed or p~rchase4 ~shal1 forthwith. b~canceIled, and ~shaIl ‘not again, be

issued.. After:~the payments into the sinking fund as herein required and after

reserving an amount deemed, by the .board sufficient for ..repair (including ~

replacements), ~maintenance and operation for an ensuing period .of’ not ,.less

than~twelve ,months. and for depreciation, the board may at any time in its

discrétioh”transfer all. or any part of the balance of the net revenues ‘into. the

sinking fund ~or .into a fund ‘for improvement,, renovation, extension, enlarge
ment, increase or equipment for or to the works, or the governing body or 4
bodies may, notwithstanding the provisions of section twenty, article thirteen of”~
this .chapter,’ ‘transfer all or .any part Of the’ balance of the net revenues to the
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In general 1

Library References

Encyclopedias
C.J.S. Municipal Corporations §~‘ 1704 to

1705.

Notes of Decisions

City of Charleston v. Hutchinson, 1970, 176

S.E.2d 691, 154 W.Va. ‘585, rehearing denied.

Municipal Corporations ~ 887

Where enabling act specified purposes for

which’ t’eve~iue from operation of municipal
parking system could be used, maxim expressio
unius est exclusio alterius was applicable.
Code, § 8—16--17. State ex rel. City Of Charles

ton v. Hutchinson, 1970, 176 S.E.2d 691, 154

W.Va. 585, rehearing denied. Statutes ~ 195

general or any special fund of the municipality or municipalities and’ use such

revenues for any purpose for which such general or special ‘fund may be

expended.

All amounts for the sinking fund and interest, as and when set apart for the

payment of same, shall be remitted to, the, state sinking fund commission at

such periods as shall be designated,in the ordinance or ordinances, but in any

event at, least thirty. days previous to theY time, interest or principal payments

become due, to be retained and paid out’by said commission consistent with the

provisions of this article~and the ordinance or ordinances pursuant to which

such bonds have, been issu~d. The, state sinking fund commission is hereby

au~thorized to act as fiscal agent for the administration of such sinking fund

under any ordinance or ordinances passed or adopted pursuant to the provi

siqns of, this article and shall invest all sinking funds as provided by general
law.

Acts 1935, c. 68, § 16; Acts 1969, c. 86; Acts 1971, c. 99; Acts 1973, c. 89.

Key Numbers”

Municipal Corporations ~95 1.

Westlaw Key Number Search: 268k95 1.

1. In general
City of Charleston was not authorized to

transfer to general fund any monies in parking
system reveaue fund until all bonds and indebt

ednèss in connection with parking system had

been fully paid off and discharged. Code,
§~‘8—l3—20, 8rl6’47, 8~16-~-20. State ex rel.

PART VI—IMPOSmON OF RATES OR CHARGES

§ 8—16—18. Rates, fees or charges for services rendered by works

The governmg body shall hive ~lenary power and authority and it shall be its

duty, by ordinance to establish and maintain just and equitable rates, fees or

charges for tl~e use and services rendered or ~e improvement or protection of

property, not to include highways r’oad and drainage easements and/or storm

watë’r facilities constructed, owned and/or” op’erat~’d by the West Virginia
Division of Highways, provided cit afforded.by such’ ‘wOrks, to be paid by the

person ‘using ‘the same, receiving- the services, thereof, or owning the property

~, improved or protected thereby, and may readjust rates, fees’ or charges from

time to time. ‘‘S. ‘

,

~

When two or mere municipalities’ take ‘joint-action under the provisions of

this article, the ‘rates, ‘fees or charges shall be established by each participating
municipality, .with the concurrence of the other participating’ municipality or
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municipalities as to. the amount of ‘the rates, fees or charges,, and such. rates~
fees or charges may be the same with ‘respect to each municipality, or they, ‘may
be different. ‘

Rates, fees or charges heretofore~ orhereafter established and maintained~for

the~improvement or protection of-property, ‘not to include highways, road ~id

drainage easements, an~d/or stormwatér ‘faciIiti~s c~Onstructed, owned and/or

operated by the West Virginia Division of Highways, provided or afforded by a

municipal flood conttol’ system or flOod walls,’ tO be paid by the person oWning
the j~toperty improved or protected thereby, shall becollectible and enforcëäble’~

frorn-’the time provided ‘in any such ordinance, añ~ ‘provision of this or ~ny
other law to the contrar)inotwithstanding, ‘if, at sucl~ time,”such works, ‘thOugh
not yet fully completed are nearing completion and ‘the governing body is

reasonably assured -that the workst will be completed’ and placed in operation
without unreasonable delay. .

All rates, fees ‘or charges shall’ be sufficient in each ‘year for ‘the payment ~f
the proper and reasonable expensçs of’repair (including replacements), mainte

nance and operation of, the works, and for the payment of the sums herein

ri quired to be paid into the sinking fund Revenues collected pursuant to the

provisions of this section are considered the revenues of the works No such

rates, fees or charges shall be established until after a public hearing at which

all the users of the works and owners of the property served or to be served

thereby and others interested shall have an opportunity to be heard concern

ing the proposed rates, fees-or charges.

After introductiqn of the propos~ed1 ordinance fixing the rates fees or charges
and before the same is finally adopted notice of such hearing, setting forth the

propcised schedule of such rates, fees or charges shall be given by publishing
the same as a Class I 0 legal adyertisement in compliance with the provisions of

article three, chapter fifty-nme of this code, and the publication area for the

publication shall be such municipality or each such municipality, as the case

may be. Said notice shall be published at least five days before the date fixed in I

such notice for the hearing, which ‘hearing rnay’b&adjourned from time to time.

No other or further notice to parties in interest shall be required

After such hearing the ordinance establish’in~ iates, fees or charges either as

originally proposed or introduced or a~ ‘ii~odified and amended, shall be

adopted and put into effect’ A copy of th~ schedule of such rates, fees an~l
charges” so established shall be kept on file in the office of the board having
charge of such ~orks, and -also th the office of the governing body~ or bodies

and shall be open to mspection l~y all patties in interest

‘The rates, fees-or. charges sO:established’for’.’àny .class. of users..or property;
served, shall be extended. to ‘co~er

. any additional class: of users ‘or property:
thereafter served which fall within the same class, without the necessity Of ‘any

hearing or notice. Any change. or adjustment of ,rates, fees or, charges ma~ be
made in .the same manner. ,as such ~rates,

-

fees or charges wexe -originally.;
established’ as pr~o~’ided .in this. section.~ The.., aggregate of the.~ :f~s.
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1. In general
A municipal special assessment for the cost of

street paving laid under statute authorizing mu
nicipal authorities to provide for retirement of

revenue bonds issued to pay for public works by
imposing charges to be paid by persons using,
the work did not create a “contractual obli.

gation” ,as against the owners of abutting lots
•that could be used as a basis of recovery in a

notice èf motion proceeding. Acts 1935; c.

Code 1931, 56—2—6. City of Moundsville’ v.

Brown, .1943, 25 S.E.2d 900, 125 W.Va. 779.

Judgment ~ 184

Under stàtut6 ‘authorizing municipalities to

pay for public works by issuing revenue bonds’
secured by the revenues of. such systems, cre

ation and levying of special assessments for the

cost of such works is an exercise of the state’s

taxing power notwithstanding that ~the cost

‘thereof must be provided by means “other than

taxation”. Acts 1935, c. 68. City’of ‘Mounds
vile v. Brown, 1943, 25 S.E.2d 900, 125 W.Va.

779. Municipal Corporations ~ 406(1)

Encyclopedias

§ 8—16.48.
Note “4

• C.J.S. Municipal Corporations §~ i260~,to
1266, 1409.

.

.2. Charges
The word “charges”, as used’ in statute autho

rizing municipal authorities to provide for re

tirèment of revenue bonds issued to pay fok’

public works by imposing charges to be paid by
persons using the work or receiving the services

thereof, includes a special assessment against
realty. Acts 1935, c. 68, § 17. City of Mounds

ville v. Brown, 1943, 25 S.E.2d 900, ‘125 W.Và

779. Municipal Corporations: 406(1).’

3. LIen on land

The expense of a municipal public work pro

~‘jëct consisting~ of’paving or repaving à”munici
- pal, street may be prorated as to land abutting
thereon, and such pro rata part of’ the expense

may ‘be made a lien .on abutting land and a

personal obligation of the, owner, thereof. Acts

1935, c: 68. City of Moundsvillë ‘v. Brown,
1945, 34 S.E.2d 321, 127 W.Vni 602. Munici

pal Corporations ~ 465 .‘
.

4. ‘RelIeffromassesàn~ents ~“

Irregularities and errors and other like de

fensés in actions ‘Of’ city council connected with

authorization of public works project, the con

struction thereof, and establishment of rates

and charges thereunder could not be resorted to

by property owners for relief against’ assess

ments after improvements’ had been made.

Acts 1935, c. 68, §~ 6, 17.~ City of’Moundsville

MUNI~~ PUBLIC’ WORKS; BOND FINANCING

chai#s shah ‘always be suffiáient for the e’,cpenses of repair (including replace,

~nents) maintenance and oj~eration and for the sinking fund payments

If”ahy rate, fee’ or charge’so”estabhished shall not be paid within thirty days
aftej~’the same is due, the amount thereof together with a penalty of ten percent

and reasonable attorney s fees, may be recovered by the board in a civil action

jn thé~ñame of the municipality or municipalities; and ‘in the ‘case ‘of rates, fees

or charges due for services rendered, such r~’tes, fees’ or ‘charges, “if”ñot paid
when’ due, may, if the governing body so provide in the ordinance provided for

~ ~.inder ‘s~ctiö’n seven of this aiticle,”coñstitute ‘a lien upon they premises ‘~ei-ved b~’
such works, which lien may be foreclos~d~ against such lot, parcel of land or

building sp’ served, in accordance with the laws relating to the foreclosure~ of

liens on real property. Upon”failure of any person receiving any such service. tb

pay for the same when due, the board may discontinue such service without

notice. .~ ‘~.‘.,,, ~. •:,

Acts’~l935, c. 68,~ 17~ Acts 1949,’c. 85; Acts 1967, c:1o5; Acts-1969,’c. 86;’Acts’2001,
t. 212, eff..90 days~after April 14,~2001. .

.

; ~‘‘‘
‘
~ .

Library References

KeyNumbers, ‘..
.

.,
.

.

Mi~icipa1 Crporations ~460, 530.

‘Westlaw Ke9’ Number Searches:” 28k460;
2’68k530.. ‘

.

Notes of Decisions

In general’ ‘1.,’

C~iarges, 2.

Estoppel ‘5’

Lien on land 3

Relief from assessments 4
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Brown, 1945, 34 S.E.2d 321, 127 W.\’a.ft602. expended in payment thereof, without protest or

Mumcipal Corporations ~ 319 objection in suit by municipality to recover

~ E~W I assessments; o~.vñèrs could be heard on1y~ón

Where property owners did not exercise:op-
matters which~ if established would renderei

portunity to test validity ,of ordinance authoriz- ther proceedings having to do with construction

ing municip~a1 public works or ordinasice fixing of work or’those establishing the rates absolute-

rates and tharges but s~tood by and p~ermitted ly void; Acts 1935, c. 68, §~ 6, 17. City~ of

revenue .bonds to be issued andsold, improve- Moundsvi1le~y:~Brown, 1945,34 S.E.2d321’,ft27
ments to be made, and proceeds of bonds to: be W.ya~ ~ ~1unicipa1 Corporations ~,562(1)

~ 8—16—18a Pledge of the hote1~ occupancy tax, contribution o(revenues to

.;bulldlngcomrnission .‘~. ~ ‘.;‘.;. -

In additionto the rates or-charges áuthorizedtóbepledged and expendedfór
the. security and payment of bonds as provided in thi~ article, The governing
body.issuing -such bonds shal1have~p1enary power~ and authority. to :pledge aid

expend for the security and payment of such bonds all, or any part, of the

revenues which are derived from thehotel occupancy tax which amunicipa~ity
may impose pursuant to section three, article thirteen oithis ~chapter~and which

are specifically dedicated by such governing body for any purpose or purpos~es
set forth in section three, article thirteen of thi~ chapter. All such sums which

are so pledged shall be deemed “revenues of the works’ for all purposes of the

provisions of’ this~ article The governing body shall also have the’ power a~id
authority to contribute all, Or any part of, the ièvenues derived’ from said hotel

occupancy tax to a building commission created by such governing body
pursuant to article thirty-three, ‘chapter eight of this code for such lawfUl

purposes which such building commission shall determine and which are’~set

forth m section three, article thirteen of this chapter including payment iof

revenue bonds issued ‘by such ~buildmg commission

Acts1976c82
‘

Library References

Key Numbers ~{ . .‘ Encyclopedias
Municipal Corporations ~9 19.’

‘

C.J.S. Municipal Corporations § 1661. -

Westlaw Key Number Search: 268k919.
,

‘-

§ U’8—16~-19.. Appeal,to publlc.servlce commission from rates,flxed

If any party in interest is dissatisfied with the rates fixed under the provisl9ns
of the immediately preceding section of this ãr~i~le, such party shall have the

nght to appeal to the public service 4comrnission at any time within thirty days
after.thefixing’of’such-rates by thegoverning body, but the rates so fixed by the

governing body shall remain in full force and effect, until set aside, altered or

amended by the public sçrvice commission.,,~’
.

Acts 1935, c~68, §.18;Acts 1969, c..86.
.~

.

‘1 (~.

‘~‘~( .

‘
~ :--.

k’-~ Library References

Key Numbers ‘~ Encyclopedias
Public Utiities~146.;,,.- :. ‘ C.•JSPub&Utlhities~66:’~ .-~•

Westlaw Key Number Search: 31 7Ak146. -, i~ ; - -
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PART WI—ACCOUNTING SYSTEM AND RECORDS:.

—j

§ 8—16-20. Accounting system; yearly audit; custodian of funds

Any~municipa1ity or municipalities issuing revenue bonds under the provi
sions~of this article shall install and maintain .a proper system of accounting,
sbo~wing the amount of revenues received and the application of the same, and

the, governing body or bodies shall, at least once a year, cause such accounts to

be properly audited by a competent auditor, and the report of such auditor

shall be open for inspection at all proper, times to any taxpayer or resident of

~ said municipality or municipalities,, or person receiving service -from said

works, or any holder of. bonds issued under the provisions of this: article, or

anyone acting for ~in behalf of such taxpayer, resident, persdnj or bondholder.

The treasurer of such municipality, or each such municipality, ~or .other official

or, institution specifically charged with the: duty, shall be
.

.the custodian or

custodians of the funds derived from income received from said works, aiid

shill give proper bond or bonds for the faithful discharge of his or its or their

duties as such custodian or custodians, which bond or bonds shall be fixed and

approved by the governing body or bodies.: All of the funds received as income

from said works under the provisions of this article and all funds received from

the sale of revenue bonds issued therefor shall be kept separate and apart from

other funds of the municipality or municipalities, and separate ac~couints shall

be maintained for the several items required to be set up by the provisions of

section seventeen of this article.

Acts 1935, c. 68, § 19; Acts 1969, c. 86.

Library References .

Ke~’ Numbers . Encyèlópedlas .,.

Municipal Corporations ~885. C.J.S. Municipal Corporations~ 1629.’
Westlaw Key. Number Search: 268k885.

Notes of Decisions
.

In general 1 edness in connection with parking system had

been fully paid off and di~charged. Code,

in erÜl’’ . §~ 8—13—20, 8—16—17. 8—16—20. State ex reL

City of Charleston was not~ authorized ~ City of Charleston. v. Hutchinson~~ 1970, 176

transfer to general fund any monies in parking - S.E.2d 691, 154 W.Va. 585, rehearing denied.

system revenue fund until all bonds and indebt- Municipal Corporations ~ 887’~

•

~CHARGES FOR MUMcIPu.mEs

§ 8—16—2 1. Governmental entities to pay established rates, fees or charges
for services rendered to it or them

(a) The municipality or municipalities issuing such bonds shall be subject to

the same rates, fees or charges established as provided in this article, or to

rates, feed or charges established in harmony therewith, for service rendered to

the municipality or municipaiities, and shall pay such rates, fees or chargçs,
when due, from corporate funds,.and the same shall be considered to.be a part
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of the revenues of the works as defined -in this artic1e,~ and may be applied as

provided in this article, for the application of such revenue

(b) The mlitiicipality>or municipalities and “any county, state and federal

government served by the services of the stormwater system shall be subject to

the same rates, fees or charges established as provided in this articlerfdr

stormwater services, or to r~tes,• ~fees or charges -established’- in harmony
therewith, for service rendered to-The goverthnental entity and shall pay ‘sucl~

rates, fees>1 or charges, when due, from corporate funds, and the same ‘is

considered- to be a~ part of the revenues of the works as defined in this article,
and may be applied as provided in this article, for the application of’ such

revenue. Howev>er, no rates; fees or charges for stormwater services may be

assessed against highways,’ road and drainage easements, and/or stormwater

facilities constructed, owned and/or operated by the West Virginia Division~Of

Highways without the express agreement of the commissioner of highways
Acts 1935;c. 6’8, § 20; Acts’ 1969, c. 86; Acts’2001, c. 212, eff. 90 days after Aj,rili4;
2001.’ ~“

Library References

Key Numbers -

-. Encyclopedias -
.‘

-

S

Municipal C~rporations ~7 15 C J S Municipal Corporations § 1540
Westlaw Key Number Search 268k715

PART IX—LIENs ANI) PRomcnoN OF BONDHOLDERS

§ 8—16-22. Statutory mortgage lien upon works created

There shall be and there is hereby created and granted a statutory mortgage
lien upon such municipal public works constructed, reconstructed, established,>

acquired, improved, renovated, extended enlarged increased equipped or

repaired (including replacements) under the provisions of this article which

shall exist in favor of the holder of said bonds and each of them, and to and i

favor of>th~ holder of the coupons attached to said bonds and such municipal
public works shall remain subject to such statutory mortgage lien until paymeni
in full of the principal of and interest upon said bonds

Acts 1935 c 68 § 22 Acts 1969 c 86

Library References

Key Numbers Encyclopedias
Municipal Corporations ~950(15) C J S Municipal Corporations §~ 1708

Westlaw Key Number Search 268k950(15) 1709

Notes of Decisions

In general ‘~ 1’
‘

-

.- -‘
-

defraying’ part of expense of comp1eth~g~con
________ -

stniction and equipment of a hospital oume
mumcipality residue of which expense was i

I In general from sale of revenue bonds could be ~i
The proceeds of a series of general ob’hgation such purpose Code 1931 8—4A—I et seq

bonds of city~of Grafton issued for~purpose of.’ enactedby Laws ‘1935, C: 68.~ >Warden-v~ city~
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pleted and on equipment and future additions

therein, and which pledges all of net profit from
‘hospital for payment of the revenue bonds and

interest thereon, is valid.
r
Code 1931, 8—4A--1 Ct

seq., as enacted by Laws 1935, c. 68; 8—4A—22,
as added by Laws 1935, c. 68, § 22. Warden v.

City of Grafton, 1943, 26 S.E.2d 1, 125 W.Va.

658. Municipal Corporations ‘~ 917(1)

GraftOn, 1943, 26 S.E.2d 1, 125 W.Va. 658.

MuniciPal Corporations ~ 911

A provision in ordinance of city of Graftoñ

~uthoriiiflg issuance of series of revenue bonds

for completion of hospital building owned by

city. which provides that bonds are to be a

statutoly mortgage lien on hospital when corn-

§ 8—16—23. AcquIsition of property on which lien exists. i’;

N~ property shall be acquired under the provisions of this article upon which

any lien or other enci.~rnbrançe exists, unless at the time such property is

ac~j,uired a sufficient sum of money be deposited in trust to .pay and• redeem

such lien or encumbrance in full.

Acts 1~35, c. 68, § 23; Acts 1969; c.86.

if..

§8—16—24. Protection and enforcement. ~f rights of bondho1der~, etc.;

celvership;’ effect of receivership on lease agréèmént

• Any holder of any such bonds; or any of the coupons attached thereto, and

th~ trustee, if any, except to the extent”$hat the~ rights herein given may be

restricted by the ordinance authorizing the issuance of the bonds or by the trust

indenture, may by civil action, mandamus or other proper proceeding ~enforce
the statutory mortgage lien created and granted in section t~/enty-two Of this

article, protect and enforce any and all rights granted hereunder or under any

such ordinance or trust indenture, and may enforce and compel performance of

all duties required by the provisions of this article or by any such ordinance or

trust indenture to be performed by the municipality or municipalities, or by the

board or any officer including the making and collecting of reasonable and

sufficient rates or charges for services rendered by the works. If tl~ere. be

default in the payment of the principal of’or interest upon any of thebond~ or

6f ‘both principal ançl interest, any court ha~ring jurisdièti6n shall appoint a

receiver to administer the works on behalf of the municipality pr municipalities,
and the bondholder~ or trustee, or both, except as so restricted~ with power to

charge and collect rates or charges sufficient to provide for the payment of the

expenses of repair (including replacements), maintenance ancf operation, and

also to pay any bonds and interest outstanding, and to apply the income or

other revenue in conformity with this article; and the said ordinance or trust

indenture, or both, and the power herein provided for the appointment of a

receiver and the administration by the court of the works on behalf of the

municipality or municipalities, and’ the bondholders or trustee, or both,. shall

apply to cases where such works are operated by a lessee of the municipality or

tunicipalities as well as to cases where wQrks. ~re operated by the municipality
municipalities. In case a receiver is appointed for works operateçl by a

;ee of a municipality or municipalities,, the lease agreement, tben~ existing
between the municipality or,.rnunicipalities.and the lessee ipso~ facto thereby
~hall be terminated and all property, equipment, ‘bills’ receivable and assets ‘of

every kind, used in connection with the operation of such works, shall pass to

the receiver and upon the termination of such receivership,, such works,
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§8-16-24 -

- MUNICIPAL CORPORATIONS

equipment; property, bills receivable and assets of every kind then in the hánd~
of the receiver thereupon shall pass to the municipality or municipa1iti~s
Acts 1935 c 68 § 24 Acts 1937 c 55 Acts 1969 c 86

Lthrar~ References

Key Numbers

Municipal Corporations ~955(1).
Westlaw Key Number Search 268k955(t)

I
Notes of Decisions

Mandamus 1- •, make ~hàrges for ~arbage collections, wh~re
i \~,•~“ there was no alfdration in position by thé~ity

“ ciam
because ‘of such acquiescence or delay. Code,

an
. . . .

8—4A—1 et seq. State ex rel. Klostermeyer v.

gations of city ~nder revenue bonds ~ssi.~ed for City of Charleston; 1947, 45 S.E.2d 7, 1-30

construction of incinerator under act authoriz-
W.Va. 490, 175 A.L.R. 637. Mandamus ~ 15

ing municipalities to issue revenue bonds for Mere payment of interest due on revenue

construction or maintenance of a municipal bonds issued by city for construction of inciner

public works were administrative and not ator did not charge bondholders with knowl

legislative and therefore mandamus was a edge that payments were being made from gen

proper remedy to compel compliance with the eral revenue rather than from revenue from
act. Code, 8—4A—l et seq., 8--4A—24.’ State’ ex. collection of garbage, and did not prevent’bô~d.
rel. Klosterineyer v. City of Charleston, .1947, 45 holders froth maintaining mandamus proc~d
S.E.2d 7, 1301-W.Va. 4?0, 175 A.L.R. 637. ~Ad thgs to~compel city to comply with act uiider
ministrative Law,And Procedure’ 104 which bonds were issued. and to make charges
Holders ‘of revenue bonds issued by city for for garbage collection. Code, 8—4A—1 et seq.

construction of incinerator were not required to State ex rel Klostermeyer v City of Charleston
request~city. tocomply with statute under- which 194.7,45 S.E.2d 7, 130 W.Va. 490, 175 A~L.R.
bonds were issue1d and to collect charges for

637. Mandamus e~ 15 . ,

incinerator service’ in plain violation of ordi~
.. .

nance abolishing such charges before bond
Default by city in payment of interest charges

holders could bring mandamus~ proceedings, or principal on. bonds issued for construction of

since su~h re4uests of the city would be’ useless incinerator was not first required to be shown

Code 8—4A—l et seq State ex rel Kiostermeyer before mandamus would lie to compel compli
v City of Charleston 1947 45 S E 2d 7 130 ance by city with act under which the bonds

W Va 490 iT75 A L R 637 Mandamus ~ were issued in vit.w of provision of the act with

14(1) reference to future payment of principal by ac

Ho1~1ers of revenue bonds issued by city for cumulation of a sinking fund which largely af

construction of incinerator were not barred fected the market value of the bonds Code

from relief by mandamus to compel city to 8—4A—1 et seq State ex rel Klostermeyer v

make charges for garbage collections on ground City of Charleston 1947 45 S E 2d 7 130

of delay or acquiescence in city s failure to W Va 490 175 AL R 637 Mandamus ~ 110

PART X—CoNsmucnoN EXI’RATERRITORIAL JURISDICTION

§ 8—16—25 Article confers additional power and authority, extraterritorlal

jurisdiction
The power and authority herein granted shall be in addition to and n& in

derogation of any power and authority vested in any municipality under~an~’
constitutional, statutory or charter provisions which may now or hereafter be in

effect For all purposes of this article, municipalities shall have jurisdiction for

ten miles outside of the corporate limits thereof, except where such zone would

overlap with the zone of ahother municipality, in which-event the meridian line

of the overlapping zone shall be the dividing line of their respective jurisdic~’

I— ..
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§ 8—16-27
Note 1

funds derived from general taxation, or frtii

other sources, also had been, and were to be,
used in construction of the hospital. Code

1931, 8—4A—1 et seq., as enacted by. Laws 1935

c. 68. Warden v. City.of Gr~fton, 1943, 26

S.E.2d 1, 125W.Va. 658. Municip~i Corpora
tions~911

§ 8—16-26. Construction of power and authority conferred

This article shall, without reference to any other statute or charter provision,
be deemed full authority for the construction, reconstruction, establishment,

acquisition, improvement, renovation, extension, enlargement, increase, equip

ment, repair (including replacements), maintenance and operation of the works

herein provided for, and for the issuance and sale of the bonds by this article

authorized, and shall be construed as an additional alternative method therefor,

and for the financing thereof, and no petition or other or further proceeding in

respect to any such project, or to the issuance or sale of bonds under this

article, and no publication of any ordinance, notice or proceeding relating to

any such project, or to the issuance or sale of such bonds shall be required,
except such as are prescribed in this article, any provisions of other statutes of

the State to the contrary notwithstanding.

Acts 1935, c. 68, § 26; Acts 1969, c. 86.

§ 8—16—27. Article liberally construed

This article being necessary for the public health, safety and welfare shall be

liberally construed to effectuate the purposes thereof.

Acts 1935, c. 68, § 27; Acts 1969, c. 86.

Notes of Decisions

and welfare, intended it to have broad scope

_______

and wide application to public improvements
beneficial to the public health, safety and wel

l. In general fare of municipalities in all sections of the State.

The Legislature, in enacting Acts 1935, c. 68 State ex rel. Holbert v. Robinson, 1950, 59

a measure to promote public health, safety S.E.2d 884, 134 W.Va. 524. Automobiles ~ 7
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tiOns, except that one municipality shall have jurisdiction within such.ten-mile

zone and may overlap into the zone of another municipality or municipalities
~jth the consent thereof.

Acts’935, C. 68, § 25; Acts 1949, c. 86;.Acts 1969, c. 86.

Library Refereiwes

Key Numbers

M~micipal Corporations ~277
.

~t1aw Ke~ Number Sumrch: 268k277
.

Notes of Deéfalons
. .~

In general 1

i. Ingeneral
The validity of municipal revenue bonds is

sued by city of Grafton, the proceeds of which

were to be used toward completion of hospital
owned by city, was not impaired by fact that

higeneral I



§ 8—16-28 MUNICIPALCORPORAIT—

§ 8—16—2& Reference to “municipal authorities” Or “municipal autho~
elsewhere In law to mean “governing body” for the~purpth
of this article only

In elaboration of the provisions of section eight, ~árticle one of this-ch~
wherever in this code, in any act, in general law, elsewhere in law, in

charter, in any ordinance, resolution or order, or in any ordinance,

or order of a county court, reference is made to the term “ii

ties’ or ‘mumcipal authority’ within the meamng of the provision
-

article four-a of this chapter, such reference shall henceforth be read, conSt~

and understood to mean “governing body” as that term is used in .thi~, art

sixteen only.

Acts 1.969, c. 86.
.

~ ••~.

lu I~

W Va Const art IX~ § 9,~’ redesignated the office of the 1county cQurt

as county commission

-L ~ .~.. ~

~. j~ --; j~. -, ~.

~ ~

~ ~

:,__.,

I.

-

~:;~(~--

~.:

\~. •~.,)

J, ~.
356

:I ~



Includes laws through the 2010 Regular Session

n i ~ ~ (~ru~ 7
‘~ W

~
~~ ~~,

WEST®
AThomson,Reuters busines~

J’Vest’s

Annotated Code

of West Virginia.

Using the Classification and

Numbering System of the

1931 Code of W~st~Vzrgznià,,
~ 4 ~ as ~.1~i~’nended~.

,,, , ,

I 4 r

—

~ ~ ~• J 21 ~t’1~~ fl1~ 1 ~1P

~ ~ r ~

- ,& :~. ~ ~-:t~

Ghapters 8 to 10 ..- -~ ~‘-~ —

2O1O~
Cumulative Annual Pocket Part

:Repiacing 2009 Pocket Part supplernenting’2002Main Vo1ui~e~.

Mat #41038354 5-



I

MUNICIPAL UORPOEATIONS~

Notes~of Decisions ‘~ ~

Political conventions ‘Z ~ m~ conventio~is 51~’Va )p~Atty den 780 (April

__________

~ ~ ‘~ ~ ~28 1966) 1966 ‘WL187477 ~ y çj ~ wi

A ‘i~ ~ ~. ~ .+ ~. ~ E~ H

2 Politicil conventions ~
Civil Service covered municipal po1ice’~and fire

men may a:, ehgible voters participate m nommat-
1

£ ~

F. f” ‘. .\ Or ‘1’;”. f’~~ft ‘‘‘
n

§ 8—15—25 RemQyal,~dIscharge, suspension qj,r reduction in rank or pay, hear

ç sing, atjor~ney fees, appeaj, ~reduction in ~number of ~members

1
1. ~‘ j( I ~ IT

‘Notes,~f De~isions
-

1.’ •“~ - ,~-~t•-’’-
-,

F . .
. .~-

,,
‘r

Just cause ~ 5
‘

ment possession of c~cain~ cast doubt on fire
fl ~i’~L’ :,~‘

fighters abtht ei~orm ‘t~e t i~he~eht ‘~‘
his employment which~dirétc~ly ‘fiffected the rights

~
and mterests of the~public Giannini v Firemen a

35 Just cause ~ .n4 t ~. ~ —‘divil Service Corn n City of Hu~ington 2006

Firefighters possession of kocaine~provided 5ust, 640 SkE 2d 12Z 220 1W”Va. 59 Municipal torporâ
cause for uty to termrnate firefighter’s employ” tions ~ 198(2) II

ARTJCLE 15A
,

STANDARDS FOR PROFESSIONAL FII~EFIGHTERS TRAINING,
REGISTERED APPRENTICESHIP AND CERTIFIcATION-.

I ~

§ 8—15A- 1 Definitions
I. l~

1

United States Code Annotated I

~ ~ 11 £1 fi, ~ ~ ,,

I/’ f ~. )

Fire prevention and control see 15 U S C A
‘~

§ 220l.ets~q ~
I tI..

~~

ARTICLE 16

MUNICIPAL PUBLIC WORKS,1 REVENUE BOND FINANCING

~ ~cr ~ ~) 1
Part Vil—Accounting System anthRecords. ‘

. ~
, -~ - ,~ fi

0 ,“r ~ I I I.

Section
,~fl’.

.

.,,.. •~-~ •‘l ~fl.fl,’t ~ ~ fl j.-I~’~,$’ ~3S, -~l~ ~ ~M’~u 4t?nL~’,’,-:nY” ~, r~ ~
8—16—20.,- Accounting sy~tem; y ly.,aud; cust~ ,.~,,...

‘

•,—
.

‘‘‘II
‘ •.

than of funds 1
1

$ fl ‘1 I
“

fl’~ .‘ ‘~1 ~

PART VII—AccouN’rING SYSTEM AND RECORDS

§ 8—16—20 Accounting system, yearly audit, custodian of funds
~ ‘~

,,,

‘1

Any mumcipality or mumcipahties issuing revenue bonds under the provisions of this article

shall install and maintain a pioper sy~t~rn’f of ‘a ou’nting,. shpwing the ‘amount of revenues

received and the application of the same~ and the governing body or bodies shall, at least once

a year cause such accounts to be psoperly audited by~a competent audi~tor, and the report of

such auditor shall be open for inspection at all proper times to any tpxpayer or resident of

said mi.~ui ipa1~ty or municipalities, or person receivi~g service from said works, oi any holder

of bonds i sued under the provision~ of this article, or anyone acting for and in behalf of such

taxpayer resident, person or bondholder The treasurer of such municipality or each such

mumcipahty, or other official or institution specifically charged with the duty shall be the

custodian or custodians of the funds derived from mcome received from said works, and shall

give proper bond or bonds for the faithful discharge of his or its or their duties as such

custodian or custodians, which bond -oi bo~d~ shall b’e1Th~éd and approved by the governiii~
body or bodies. All of .the funds rèceiv,éd as -income from said works. under .th~pr.o~isions of

this article find all funds received from the: sale of revenue bonds issued theref’or. shall be kept
‘ ‘
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MUNICIPI ~‘CQRPORA’TIONS~ §~ 8’i8~-9
Note.i

separate and apart from othei~ funds of the mürnèipa1ity~ or~mumcipahties~ andi separate
accounts shall’-be maintained for the several iten~requiI~ed ~to be §et up b~i the prdvi~i9ns of

section’seventeeñ of this article. :

Acts 1935, c. 68, § 19; Acts 1969, c. 86. “ .‘

-•

T ~ ~c’ ~ .~ -‘.
~-~‘

~

PARr X~-CbNSTI~J~TL6N ExTnATEaIiiToRi~L JuRIsDICn0N

§ 8—16—25 Article c~nfe~s additional po~ver and authority, extraterritonal

r’,ijurisdiction —

Law Review and Journal Commentaries

This I and ~s Wh~e ~nã? The F~asibthty of Lànd Use PIan~ning Laws Lori Schw~tzmffler
Extrat&ritori~I~ Jurthdi~fion in~We~t kTirginia s 109~)W ~Va L Rev 929 (Spnng~ 2007)~ “

~~ ~ ‘-‘~“ ~ ~~•• ~~
‘

ART~CLE~ 18

~ASSESSMENT~T0 IMPROVE :STREE~S, SflEWALKS~Ar~D~SEWERS;~

~ SEWER C NEC~TIO1N~AND BOARD OF HEAL~TH, ENFORCEMEF

~ 5,, ~ OFITJTY’ PA,y $~VJc~,~:
5’

.,_,t
~PartXll—+Connectionto S~wer~s; Board r,.,. ~ - •.,.‘.~

of Health Enforcement of Duty to

Pay for Service

Section

8—18—22. ‘Connection to sewers; board .of health;
‘ .“~‘ ~‘~‘

penalty -‘

• .‘~ ‘:.“ ‘~ ‘

.

PA1~r I—Powi~a ,M~1) AUTHORITY TO MAKE IMPROVEMENTS

•.;
. ,,~,; -~

§ 8—18--i Power and authority of municipalities relating to street, sidewalk,
sewer and other p~ermanent improvements

b r~”~ ‘~w~

Notes of Decisions -‘

2 In g neral r benefiued including undivided ii?tei est~ thereof 51

4A municipal~ corporation may use revenue shar WVa. Op Atty Gen 588 (November 24 1965) 1965

,ing.’funds to pa~~ l~hat. ‘portion. of the cost of the WL 92496.- .• ,,,•‘ -

improvements to city streets not funded by special
assessment 55 WVa’@p.Atty Gen 180 (Novem ~Municipa1ities may ~not assess any municipal

ber 5 19 T3) 1973 wt~ 159172 street cost against abutting property lymn~ wholly
outside municipality 51 W Va Op Atty Gen 13

6 Liability of abutting landowners generally (July 24 1964) 1964 WL 72571
‘A County school-board must pay municipal pav- 1’ ‘-~s ‘~, .‘

ing assessments assessed’ against i~s property, if
,

-;-.-.
,

‘

S

•

‘;. ‘“;,}5
‘

S,’~
-

‘•S•S• ••‘5’J”.,,5~~

PART Ill—APPORTIONMENT IN MAKING ASSESSMENTS

§~ 8—18-9 Assessment against property of~ public, ~hantable,, eleemosynary,
educational or religious institutions, duty of those in charge to

cause assess”ments to be paid
L ~

--

‘

‘~,,:,
‘ ~NotesofDecisions-

.5
‘

.~
,

S

County owned property 2 W Va Op Atty Gen 432~ (August 19 1965) 1965

_______

—
WL92466

1 State owned propert 2 ,çounty owned property

State agency must: pay. its ,ehare::of municipal
“ A Cdunty school board must pay municipal pay-

• paving costli of.streets.abutthig State, property. .,
51 ing~ ‘assesementà, assessed against its ‘property, if
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ARTICLE 15A

WEST VIRGINIA INFRASTRUCTURE AND

JOBS DEVELOPMENT COUNCIL V

Sectlpfl
31_15A-.1.
31_15A—2.
31—15A—3.

31—~15A~4.

31—15A—5.

31-1 5A-6.

rV

Short title.
-

-

Definitions. •V

West Virginia infrastructure and jobs development council continued;
members of council; staff of council.

Development ~of guidelines’ and preliminary application for funding assis

tance . V V

V Requirements:for project funding assistance; review of project preliminary
•

applications by council.
V

Powers, duties and responsibilities of the council generally; comprehen
sive assessmetit~ ~ V

Current and prospective planning; roads and highways; report to division
of highways. ..

.

Exemption of. certain emergency projects from certificate of public conve

niènce and i~iecessity requirements; review of certain emergency pro-
V

jecti by public serviëë commission; and exemption for North Fork

‘Hughes River watershed project. V

V

Infrastructure fund; deposits in fund; disbursements tO provide loans,
loan guarantees, grants, and other assistance; loans, loan guarantees,

grants and other assistance shall be subject to assistance agreements.
Recommendations by council for expenditures of funds by loan, grant or

for engineering assistance. ~.

Reservation of funds for projects ani infrastructure projects:,;
Additional powers of water devel9pment authority.

,. V
V

Prohibition on funds inuring to the
V

benefit’ of or being distributable to

water development board; transactions between the water development
board and officers having certain’ interests in such transactions.

•,

V

31—15A~14. Termination or dissolution. ..V~
V

V

V

V V.

31—15A—15 Projects not to be considered public improvements competitive bid re

qun-ements
31—i 5A—16. DedicatiOn ofsverance tax~proceeds. ~

.

..~.

3.1-~1 5A—1 7. Water. development authority empowered to issue
V infrastructure revenue

V ‘:,
.V bOnds. and ..refunding bonds; creation of infrastructure revenue debt

V

,.

V

service ~u~l; funding pf infrastructure revenue debt V.~erVice fund; re

qturements and m~nner of such issuance

31—1 5k-i 8’.-” Trustee ~ hOlders of infrastructure revenue bonds; contents of trust

agreement. .

V

.

~. V

3 1-rl5A—19. Legal remedies, of-ii~frastructure revenue~bondholders or noteholders and

;
‘V,

V

trustees.
V

“ -.

V

V 31—1 5A.-20: Infrastructure rëvenué bonds lawful investments.
V

31—1 5A—2 1
V

Purchase and cancellation of infrastructure revenue bonds.
3 1—15A—22. Refunding revenue bon4s.

V
V

V

V., V

3 1—15A—23. Infrastructure revenue bonds not debt of state, county, municipality or any.

political subdivision.
~ .. . .

3 1—15A—24.r Infrastructure revenue bonds exempt from taxation.

§ 31--15A—1 Short title

This article shall be known and may be cited as, the
.

“West Virginia Infra

structure and Jobs Development Act.”

Acts 1994, 1st Ex. Sess., c. 26.

245



§ 31—15A—2 CORPORATIONS

§ 31—i 5A—2. Definitions

For purposes of this article:

(a) “Bond” or “infrastructure revenue bond” -means a revenue bond, note, or

other obligation issued by the water development authority pursuant to this

article, including bonds to refund such bonds and notes to renew such notes,

and notes in anticipation of and payable from the proceeds of such bonds:

(b) “Code” means the code of West Virginia, one thousand nine hundred

thirty-one, as amended;

(c) “Cost” means, as applied to any project to be financed, in,whole. or in

part, with infrastructure revenues or funds otherwise provided pursuant to this

article, the cost of planning, acquisition, improvement and construction of the

project; the cost of preliminary design and analysis, surveys, borings; the cost

of environmental, financial, market and engineering feasibility studies, assess~

ments, applications, approvals, submissions or clearances; the cost of prepara-.

tion of plans and specifications and other engineering services; the cost of

acquisition of all land, rights-of-way, property rights, easements, franchise

rights and any other interests required for the acquisition, repair, improvement
or construction of the project; the cost of demolishing or removing any

buildings or structures on land so acquired, including the cost of acquiring any

lands to which buildings or structures may be moved; the cost of excavation,

grading, shaping or treatment of earth, demolishing or removing any buildings
or structures; the cost of constructing any buildings or other improvements;
the cost of all pumps, tanks, vehicles, apparatus and other machinery, furnish

ings and equipment; loan or ori~i~nation fees and all finance charges and

interest incurred prior to and during the construction and for no more than si~

months after completion of construction; the cost of
-

all legal services and

expenses; the cost of all plans, specifications, surveys and estimates of cost; all

working capital and - other expènses~necessary Or incident tO. determining the

feasibility or practicability of acquinng repairing, improving or constructing

any project; the cost of placing - any project -in operation; -

and all other costs

and expenses of any kind or nature incurred or to be incurred ~by the project
sponsor developing the project that are reasonable and necessary for carrying
out all works and undertakings necessary or incident to the accomplishment of

any project: Provided, That costs shall not include any. amounts related to the

ongoing operations of the owner or operator, depreciation thereof or any other

cost which the council or the water development authority has not determine4
to be consistent with the purposes and objectives of this article; -

-

(d) “Council” means the West Virginia infrastructure and jObs development
council created in section three of this article~

-,

-

(e) “Division of environmental protection” means -the division of environ~

mental protection established under article one, chapter twenty-two of this,
code, or any successor to all or any substantial part of its powers and duties;

(f) “Division of health” means• the division of -health created in article one,

chapter sixteen of this code, or any successor to all or any substantial part of it~

powers and duties;
246



INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL § 31-15A-2

“Economic development authority” means the economic development
-authority established ~under article fifteen, chapter--thirty-one of the code, or any

successor to all or any substantial part of its powers and duties;

‘(h)’ “Emergency project” means a project which the council has determined:

(1 )4s essential to the -immediate economic development of an area of the state;

and -

: (2) will not likely be developed in that area if construction of the~ project is
•

nbt commenced immediately; ~•

i ~ “Governmental agency” means any county; municipality; wat~rshed im
provement district; assessment district; soil conservation district; sanitary
district; public service district; drainage district; regional governrn~ntal au

tli6rity and any other state governmental agency, entity, political subdivision or
-

~üblic corporation or agency atithorized to acquire, construct or operate water

or wastewater facilities or infrastructure projects; -

-

(j) “Housing development fund” means the West Virginia housing develop
ment fund estábIish~ed under article eighteen of this chapter, or any successdr

to all or’any substantial part of its powers and duties; -

(k) “Infrastrtictüre fund” means the West Vii~ginia infrastructure fund creat

ed and established in section nine of this article,

(i) “infrastructure~ project” means a project in the state which the council
•

determines is likely to foster and enhance economic growth and development in

the area of the state in which the project is developed, for commercial,

industrial, community improvement or preservation or other proper purposes,

including, without limitation, tourism and recreational housing, land, air or

water transportation facilities and bridges, industrial or commercial projects
and facilities, mail order, warehouses, wholesale and retail sales facilities and

other real and personal properties, including facilities owned dr leased by this

state or any other proj~ct sponsor,
- and- includes, without limitation:

(1) the process of acquiring, holding, operating, planning, financing, demoli

tion, -- construction, improving, expanding, renovation, leasing or otherwise

disposing of the project or any part thereof pr. interest therein; and
-. -

(2) preparing land for construction land ~making, installing or constructing

improvements on the
-

lahd, including water or wastewater facilities or any part

thereof, steam, gas, telephone and, telecommunications and electric lines and

installations, roads, bridges, railroad spurs, buildings, docking and shipping
facilities, curbs, gutters, sidewalks, and ‘drainage and flood control facilities,
whether on or off the site;

-

- -

- ~-
-

-.

-

-

(th) “Infrastructure revenue”- means- all amounts appropriated by the Legisla
thre; all amounts deposited into the infrastructure fund; any amounts received,

directly or indirectly, from any sourëe for the use of~all or any part of any

project completed pursuant to this article; and any other amounts received by
the state treasurer, council or the water development authority for the purposes

of this article; -

- -

-

-

-
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(n) “Need of the project sponsors” means there is a public need for a project.
The council shall construe a population increase, evidenced by the last two

decennial censuses in a county in which a project is proposed, as a factor

supporting the conclusion that a need exists for projects in that county.

(o) “Project” means any wastewater facility, water facility, project or. any

combination thereof, constructed or operated or to be constructed or operated
by a project sponsor;

(p) “Project sponsor” means any governmental agency or person, or any
combination thereof, including, but not limited to, any public utility, which

intends t~ plan acquire construct improve or otherwise develop a project,

(q) Public service commission means the publiL service commission of

West Virginia created and established under section three, article one, chapter
twenty-four of this, code, or any successor to all or any substantial part ‘of its

powers and duties;

(r)~, “Person” means any individual, corporation, partnership, association,

limited liability company or any other form of business organization

(s) “Public utility” means any person or persons, or association of persons,

however associated, whether incorporated or not, including, without limitation,

any governmental agency, operating a wàstewater facility or water facility as a

public service, which is regulated by the public service commission as a public
utility under Ichapter twenty-four of this code’ or which is required to file its

tariff with the: public service commission;

(t) “State dev~lopment ‘office” means the West Vfr’giniá’ ~evèlopment offic~
established~inder article two, áha’pter five-b of this code, ol- any successor to all

or any substantial part of its powers and duties

(u)
“

ta ~infrastructure agency ~neans the division of health, division of

envirçnrnentgl protection, housing development fund, public service commis~

sion, state development office, water de,velopment authority, economic develop
ment authority and any other state agency, division, body, authority, commis

sion, instrumentality or entity which now ‘or in the future ‘receives applications
for the’ funding of, andY provides funding or technical assistance to, the: plan
ning, acquisition, constrUction or’ improvement’ of’a project;’

(v) “Waste water ,facility” means all’ facilities, land and equipment used for

or in connection’ with treating, ‘neutraiizin’g,~’disposing of, stabilizing, cooling,
segregating or holding waste water, including; withOut limitation; facilities for

the treatment, and’ disposal ‘of sewage, industrial wastes’ or other wastes,

wastèwäter, and the’ residue thereof; facilities for the temporary or permanent

impoundment of wastewater, both surface and underground; and sanitary

sewers or, other~ collection systems, whether on the surface or underground,
designed to transport wastewater together, with the equipr~ient and furnishings
therefçr. or thereof and tF~eir appurtenances and,, systems, whether on the

surface. or underground including ,force mains and pumping facilities therefo,r;

.~(w) “Water.development authority” means the West Virginia water develop
ment authority continued pursuant to the provisions of article one,’ chapter
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~wenty-twoc of this code, or any successor to all or any substantial part of its

powers and duties; and

(x) “Water facility” means all facilities, land and equipment used for or in

connection with the collection and/or storage of water, both surface and

~ñderground, transportation of water, storage of water, treatment of water and

di~tribution of water all for the purpose of providing potable, sanitary water

suitable for human consumption and use.

Acts 1994, IstEx. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after.March 14, 1998.

§ 3 1—15A—3. West Virginia infrastructure and jobs development council

continued; members of council; staff of council

“(a) The West Virginia infrastructure and jobs development council is hereby
&Sntinued. The council is a governmental instrumentality of the state. The

e~*~rbise by the council of the powers conferred by~this article and the carrying
dut of its purpose and duties shall be considered and held to be, and are hereby
determined to be, essential governmental functions and for a public purpose.

1(b) The council shall consist of eleven members, including the executive

cirector df the housing development fund or’ his or her designee, the director of

t1i~e division of environmental protec’tion or his or her designee, the director of

the economic development authority or his or her designee, the director of the

water development authority or his or her designee, the executive director of

th’estate development office or his or her designee, the director of the division

of health or his or her designee, the chairman of the public service commission

or:his or her ‘designee, and four members representing the general public:
Provided, That there shall be at least one: member representing the general
public from each congressional district: Provided, however, That after the

expiration of the term of office of the., members first appointed as representa
tives of the general public, no more than one member representing the general
public may be a resident of the same county. The governor shall appoint the

public members of the council who shall serve three-year staggered terms. The

commissioner of the division 1of highways, the executive director of the state rail

authority, two members of the West Virginia Senate, two members of the .We~t
Y~ginia House of Delegates, one representative of the board of directors of the

state college sy~tem and one representative of the board of, trustees of the

un~iversity of West Virginia shall serve as advisory members of the council. The

g$~ernor’ shall appoint the legislative members of the council;, Provided,

further That nomore than three of the legislative members may be of the same.

political party. The g6yernor s~al,1 appoint the representatives of the governing
boards from a list of three names submitted by each governing board. The

~visory members shall i~ ex
,

officio, nonvoting members of the council.

::~(~) The council, shall annually elect one of its members as chairman; and

Shall appoint a secretary, who need, not be a member of the council and who

shall keep records of its proceedings. Six members of the “council ‘shall

constitute a quorum and ~the affirmative vote of at least the majority of those

members present shall be necessary for any action taken by vote of the council.
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No vacancy in the membership of the council impairs the rights of a quorum by
such vote to exercise all the rights and perform all the duties of the council..

(d) No member of the council who serves by virtue of his or her office shall

receive any compensation or reimbursement of expenses for serving as a~

member. The members of. the council who represent the general. public shalh

receive reimbursement for actual expenses incurred in the service, of the’

council.
.

(e) The council shall meet at least monthly to review projects and infrastruc-,..

tu:re projects requesting funding assistance and otherwise to conduct its busi-
-

ness, and shall meet more frequently if necessary. Notwithstanding- any other.~
provision of this article to the contrary, the economic development authority
shall not be subject to council review with regard to any action taken pursuant
to the authority established in article fifteen, chapter thirty-one of this code nor,

shall the governor’s civil contingent fund be subject to council review with

regard to projects or infrastructure projects funded through the governor’s, ciy~,
-

contingent fund.
‘

-

(0 The water development authority shall provide office space for the coun

cil, and each governmental, agency represented on the council shall provid~
staff support for the council in the manner determined by the council frpm tir~~’
to time.

.

. ‘

-

(g); The council shall invite to all its meetings .one or more repr~seutatives ~f,
the United States department of agriculture, rural economic -community devel-:

opment, the United States economic development agency and the jJnitedStates~.

army corps of engineers or any successors thereto. The-, council shall
.

also)
invite such other appropriate - parties as may be necessary to effectuate -thej

-

purposes of this article. -

,

.‘- •‘..,~.
-

, .‘ ;,.
..

Acts 1994,1st Ex. Sess.,’c. 26;” Acts 1995,- c.130;’eff. March 10, 1995.
-

‘ .

§ .3 1—15A--4. Development’ of guidelines and ‘preliminary application’ fort
-

funding assi~tance
..

. •‘.

.

‘~--~ .-
. .• q

(a) To implement and carry out the intent of this article, the council shall~

promulgate legislative rules in accordance with article three, chapter twenty~
nine-a of this code to develop comprehensive uniform guidelines for use by they

cc~.incil and other’state infrastructure age’nciés in evaluating~’any request i~f~
project sponsor for funding assistance to plan, ac4üire, construct, imjroveMX
otherwise de’~ielop a project or infr~structur~ project The guidelines shall~
include ~th~ ‘ fàllowing factors: ‘(1) ‘the- public~h~alth benefits of the prOjèèt’bi’
infrastructure project (2) the economic development benefits of the project dr,~
infrastructure project; (3) the’ degree to ‘which ‘the project ‘Or ‘infrastrücth~-e’~
project will ëorrect deficiencies in ‘the cOmplianáe of water Sujply or sewagé~
treatment’facilities with state or federal laws, regulations or standards;’ (4) the

degreè~ to which the project or infrastructure project encourages effective and~

efficient consolidation of water or sewage treatment systems consistent with’ thé~

comprehensive plan ‘developed pursuant• to section six ‘of this article; (5) ‘the”

cost effectiveness, of, -~the ‘.project or infrastructure, project as’ compared with~’’
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•

alternatives which achieve substantially the same public health or economic

,developmeflt benefits, including the~ consideration of providing maximum feasi

ble.fire protection; (6) the avajiability of a1ter~iative sources of funding which

c~uJd finance all or a part of the project and infrastructure project, and the

reed for the assistance of the council to finance the project or infrastructure

~roject or attract other sources of funding; (7) the applicant’s ability to operate

.~d.maintain the system if the project or infrastructure project is approved; (8)

the~degree to which the project or infrastructure project achieves other state or

regional planning goals~ (9) the estimated date upon which the project or

infrastructure project could commence if funding were available and the

estimated completion date of the, project ,or infrastructure project; and (10)

such other considerations as the council may consider necessary or appropriate

to~ accomplish, the purpose and intent of this article.

‘(b) The council shall create a preliminary application form which shall be

used~by all project sponsors requesting funding assistance from state infra,~truc
ture agencies to plan, acquire, construct, improve or otherwise develop an

infrastructure project or project.’ The preliminary application form shall con

tain all information required by all state .infrastructure agencies .that will be

required to issue permits and/or certificates regarding the project or infrastruc-.

ture project. The preliminary application shall require the project sponsor to

set ‘forth the type and proposed. location of ‘the infrastructure project or project;
the estimated total cost of’ the project; the amount of funding assistance

required and the specific uses of the funding;’ ‘other sources of funding
available or potentially available for the infrastructure project or project;
information demonstrating’ the need for the infrastructure project .or project
‘and that the proposed funding. of the project is the most economically feasible

and viable alternative to completing the project or infrastructure project; and

such other information as the council considers necessary to enal~le it to

recommend the type of project or infrastructure project financing, in terms ‘of

the kind, amount and source of funding, which the project sponsor should

pursue and which the state infrastructure agency or agencies should consider

an, appropriate investment of public funds, and to otherwise carry out the intent

‘of this article.
‘

,

,

‘

‘

Acts 1994, 1st Ex. Sess., c. 26~

§ 31—15A—5. Requirements for project funding assistance; review of pro

ject preliminary applications by council

(a) No project sponsor may apply f6r or receive any lo~n, loan guarantee,

grant ‘or other funding assistance for a project or’ infrastructure project from

any state infrastructure agency (i) unless the project sponsor requiring the

funding as~istance first submits a completed preliminary application to the

council on the form prepared for such purpose by the council pursuant to

section four. of this article, and (ii) except as may be recommended by the

council after consideration of the preliminary application: Provided, That any

project sponsor which has an infrastructure project or project with either
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acceptable bids or all funding in place on the effective date of this act is not

required to comply with the provisions of this section.

(b) The council shall, within thui-ty days of receipt of each completed prelimi
nary application submitted to it, review the preliminary application and either

(i) make a written recommendation as -to the infrastructure -project or project

Financing, in terms of the kind, amount and source of funding, which the

project sponsor submitting the application should pursue and which the state

infrastructure agency or agencies should consider an appropriate investment of

public funds, or (ii) if the council determines that (1) the proposed project or

infrastructure project is not eligible for funding assistance from any state

infrastructure agency, or (2) the proposed project or infrastructure project is

not otherwise an appropriate or prudent investment of state funds, the council~

shall recommend that the project sponsor not seek funding from any state

infrastructure agency. A project sponsor shall include the preliminary applica
-tion and the council’s recommendations in any application to a state ii~frastruc-.
Lure agency.

(c) The council shall provide a copy of- its recommendation with respect to~

each preliminary application, together with a copy of the preliminary applica
tion, to all appropriate state infrastructure agencies, which shall take into

account- the council’s recommendations with respect to a project or infrastruc

ture project before taking any action with respect to the project. No state

infrastructure agency shall take any action inconsistent with the recommenda

tion of the council unless the governing body of the agency, or the head of the

agency if it has no governing body, expressly finds and determines that the

recommendation is not in the best interest of the state or the area- in which the

proposed infrastructure project or project is to be located.

(d) In reviewing each preliminary application, the council shall use the

eñgiñeeriñg, financial and technical expertise of the respective staffs of the state

infrastructure agencies represented on the council so as to recommend for

funding those projects or infrastructure - projects which are consistent with the

purposes and intent of this article and with the policies -and priorities of this~

state generally. The ~ouncil may incitide in its findings a recommendátión -that

a state infrastructure agency consider technical reports on the project prepared
by other infrastructure agencies or by any federal agency.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—1 5A—6. Powers, duties and responsibilities of the council generally;
comprehensive assessment

-

(a) In additions to the powers set forth elsewhere in this article, the council is

hereby granted, has and may exercise all powers necessary or appropriate to

carry out and ~ffectuate the purposes and intent of this article. The council,
shall have the power and capacity to:

- -
-

-

(1) Provide consultation services to, project sponsors in connection with the
-

planning, acquisition, improvement~ construction or development of any infra

structuré~project. or project; -

-

- -•,. -
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(2) Periodically prepare a t list of infrastructure projects or projects which

cannot meet the established funding guidelines of the various state infrastruc

ture agencies, other than the housing development fund, but which are consis

tent with the mandates of this article and recommend to the water development
iuthority that it make a grant or loan to the project sponsors from the

Infrastructure fund to finance the cost of one or more such projects or

infrastructure projects

(3) Do all other acts necessary and proper to carry out the powers expressly
granted to the authority in this article; and

• (4) To make and execute contracts, commitments and obligations and other

instruments necessary or convenient for the exercise of its powers.

~‘(b) The council shall develop a comprehensive statewide inventory of water

supply systems and sewage treatment systems and an assessment of current and

fUture needs by the first day of’July, one thousand nine hundred ninety-six.
The assessment shall identify the areas of the state which do not have adequate
public water or sewage systems and offer recommendations for the construc

tion of new facilities or ~the extension or expansion of existing facilities to meet

the identified’ needs. The council shall include in the assessment an identifica

tion of the obstacles, issues and problems which prevent or inhibit development
of adequate infrastructure throughout the state, including financial, govern

mental, physical, or geographical factors and make recommendation as the

council considers appropriate regarding the obstacles, issues or problems
identified. This comprehensive inventory and assessment shall be updated at

least once in every three year. period after the initial assessment and inventory
is. completed.

(c) The council shall study the viability of the consolidation of public service

districts throughout the state: Provided, That the study shall encompass not

only public service districts but also any and all entities which provide or

supply water and sewer service to the general public: Provided, hOwever, That

the council shall, in the preparation of the study, consult with the public service

district division of the public service commission• and representatives of the

West Virginia rural water association and the West Virginia association of.

public service districts, as needed. The council shall report their findings and

conclusions on or before the sixteenth of January of the year one thousand nine

l~undred ninety-five to the goveinor, speaker of the house of delegates and

president of the senate.

Acts 1994, 1st Ex. Sess., c. 26.

§. 31—1 5A—7. Current and prospective planning; roads and~ highways; re

port to d!vision of highways

~(a) The council shall take into account the current and prospective infra

structure needs in’ relation to plans of the division of highways for the develop
mènt and building of new roads. Upon completion of an environmental impact
study, the commissioner of highways shall provide the council with plans for

ari~ and all new roads. In a timely manner, the council shall advise the
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commissioner of. the division of .highways on the~ feasibility of the expansion~ of

new or existing water and sewer lines concomitant to the construction of the

new roads. .

,
.

(b) The coUncil’ has the authority to appoini local infrastructure planning
teams. The local infrastructure planning teams may consist of the following: A

designee of the division of highways from the region where the new road is

being built; a designee of the division of highways from the central state office;
a’ designee from the environmental e~gineers division of the department of

health and human resources; a designee from ‘the lOcal developmental authori

ty where the new road is being built; a designee from the regional’developmen
tal authority in the area where the new road is being built; a designee from .the

pi.~blic service commission; a designee from the division of environmental

protection;, a, designee from the county commission where the new road i~
being built who, shall serve as chairperson of the planning team;, a citizen of the

county where the new road is.being built.to be chosen by the county commis

sion; and the elected state delegates and senators from the area where the new

road is being built. In order to avoid delay. of.any highway project, immediate~

ly upon appointment of a local infrastructure planning team, the director of the

division of highways shall submit to the council a time frame ‘within which cthe

planning team must act and within which the planning team must submit’ any

plans, maps,. recommendations or. reports developed pursuant to this subsec~

tion. The local infrastructure planning team shall meet prior to the develop~
ment and building of a new road~ Members of the local infrastructureplanning
team shall only receive: payment for actual expenses incurred. The local

infrastructure planning team shall advise the commissioner of the division of

highways on the feasibility of an infrastructure plan. ,The local infrastructure

planning. team, shall meet to develop an infrastructure plan that includes an

assessment study of existing water and sewer lines and a feasibility study on

future development and laying of water and sewer lines. After these studies are

completed, .a developmental map shall be, drawn of the proposed road route

with overlays of the proposed. water and sewer lines. These studies and the

map shall. be presented to the commissipner of the .division, of highways and

shall be used by the commissioner in the planning, developing and building o~
theroad. ‘ ‘. :

..

‘

‘

.

(c) The ‘~vãter development authority shall’ establish a r~stridèd account

within the infrastructure fund to be expended for the construction of water and

sewage lines as may be recommended by the council in accordance with this

article and, specifically, in accordance with the plan developed under subsection

(b) of this section. The reserve ‘account shall be known as the “infrastructur~
road improvement reserve account”. The council’ and~th~’division of highways
may enter into agreements to share the cost of. financing, projects approved in

accordance ‘with this section from moneys available in’ the infrastructure road

reserve accountand’moneys available from the state road fund~ Annually, the

council may’ direct the water development authority to transfer funds’. from the

infrastructure fund in an amount not to exceed one million dollars to the
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restricted account: Provided, That at no time may the balance of the restricted

account exceed one million dollars.

(d) For the pur~ose~ of this sectiOn the term “new” ‘means a road right-of-
way being built for the first time.

(e) After the construction of water and sewer lines adjacent to the new road,

these new lines shall be turned over to existing’~ utilities by expansion of

l~oundaries of public service districts or shall be main extensions from the

i~ñunicipality.

Acts 1994, .1st Ex. Sess.~ c. 26.
,

§ 31—1 5A—8. Exemption of certain emergency projects from certificate of

public convenience and necessity requirements; review of

certain emergency projects by public service commission;

and çxemption for, North
.

Fork Hughes River watershed

project., ,

(a) If the council determines a project to~be, an emergency and the emergen

cy project will be funded solely with grant money. ,fqr ~.the extension of an

existing certificated water facility or wastewater facility, and if the council finds

in its recommendation that the construction and acquisition of the emergency

project will have no effect on the public utility’s customer rates and will have

no significant effect on its operational costs as a result of the project cost, then

the, emergency project is exempt from the requirement to obtain a certificate of

public convenience, and, necessity under, section eleven, article two, chapter
twenty-four of this code. If the pub~ic utility is a public, service disti~ict, it is

exempt from the, approval of the public service commission .required under

section twenty-five, article thirteen-a, chapter sixt~en of this code.

(b) Any public utility, and any Other entity that will operate as a public utility,
must obtain a certificate of public convenience and. necessity: pursuant .to

section eleven, article two, chapter twenty~four of this code for any emergency

project that is not exempt under subsection (a) of this. section. The .public
~ervice commission shall render its final decision on any application for a

certificate’ within one hundred twenty. days of the filing of the application:
Provided, That the thirty-day prefihing requirement is not required. If the

project sponsor is a public service district, then. the project will be exempted
from the approval requirements of section twenty-five, article thirteen-a, chap
ter sixteen of this code.

.

(c) Projects that are not emergency. projects are subject to the .requirements
of section eleven, article two, chapter twenty-four of this code to the extent they
would be otherwise.

.
.

.
“ ‘

(d) The North Fork Hughes River watershed project, proposed to enhance

economic growth ‘and development through tourism as provided in subsection

(1), section two of this article and to include a water facility project as defined

in’ subsection (n), section two of this article, is hereby specifically exempted’
from any requirement imposed by this article, except that ‘the’ provisions of

subsection (a) of this section are specifically made’ applicable to the project..
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The project is hereby specifically authorized and the public land corporation
shall have and may exercise the power of eminent domain. and all authority
otherwise prescribed by law to acquire necessary ,land and rights-of-way, to

include approximately four hundred seventy-eight acres, in connection with the

project. Funding for the project shall be provided by the federal government
from the Appalachian regional commissinn through the United States soil

conservation service. Upon completion of the project, the propetty acquired
shall be transferred to the state park system. The commissioner of the division

of tourism and parks or the successor to the commissioner’s powers and dutie~
is directed to expand the boundaries of North Bend state park to include the

project area and to operate the expanded park property, inclu4ing improved
recreational facilities, ‘from funds’appropriated for that ‘purpose.

Acts 1994 1st Ex Sess c 26 Acts 1998 c 180 eff 90 days after March 14 1998

§ 31—15A—9. ‘Infrastructure fund; deposits in fund; disbursements to pro

vide loans, loan guarantees, grants and other assistance;

loans, loan guarantees, grants and other assistance shall be

subject to assistance agreements
‘

‘(a) The water development’ authority shall create and establish a sp~iâ1
revolving’ fund of moneys made’ avàiláble by appropriation, grant, contributioi~

or loan to be ki~iown as the “West Virginia Infrastructure Fund”. This ~fuhd

shall be governed, administered and ‘acco~inted for by the directhrs,’ officers and

managerial ‘staff of the water development authority as a special purpose
account separate and distinct from any other mon~rs,’ funds Ot funds owned

and managed by the ‘water developtheñt authority. The infrastructure fund

shall consist’of~ subaàcounts, as deemed necessary by the council or the water

development authority, for’the deposit of: (1) Infrastructure revenues; (2) any
appropriations, grants, gifts, contributions,: loan proceeds .or other revenues

received~ by the infrastructure fund from any source, public or private; (3)
amounts received ‘as payments on any loans made by the water development
authority to pay for the cost of a project or infrastructure project; (4) insurance

proceeds payable to the water development authority or the infrastructure fund

in connection with any infrastructure~project or project; (5) all income earned

on moneys held in the infrastructure fund; (6) all. funds deposited in accor

dance with section four of, article fifteen-b; and (7) all proceeds derived from

the sale of bonds issued pursuant to article. fifteen-b of this chapter.

Any money collected pursuant to this section shall be paid into the West

Virginia infrastructure fund by the state agent or entity charged with the

collection of the same, credited to the infrastructure fund, and used only for

purposes set forth in this article or article fifteen-b.

AmOunts in’ the infrastructure fund shall be segregated and administered by
the water development authority separate and apart from its other assets and

programs. Amounts in the infrastructure fund may not be transferred to any

other fund’ or account or used, other than indirectly, for the purposes of any

other program of ~the water development authority, except that the water

development’authority may use funds in the infrastructure fund to reimburse
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itself for any administrative costs incurred by it and approved by the council in

connection with any loan, loan guarantee, grant or other funding assistance

made by the water development authority pursuant to this article.

(b) Notwithstanding any provision of this code to the contrary, amounts in

the infrastructure fund shall be deposited by the water development authority
in one or more banking institutions: Provided, That any moneys so deposited
shall’ be deposited in a banking institution located in this state., The banking
institution shall be selected by the water development authority by competitive
bid. Pending the disbursement of any money from the infrastructure fund as

authorized under this section, the water development authority shall invest and

reinvest the moneys subject to the limitations se~ forth in article eighteen,
chapier thirty-one of this code.

(c) To further accomplish the purposes and intent of this article and article

fifteen-b of this chapter, the water development authority may pledge infra

structure revenues and from time to time establish one or more restricted
accounts within ~he infrastructure fund for the purpose of providing funds to

guarantee loans for infrastructure projects or projects: Provided, That for any

fiscal year the water development authority may not deposit into the restricted
accounts more than. twenty percent of the aggregate amount of infrastructure

revenues deposited into the infrastructure fund during the fiscal year. No loan

guarantee shall be made pursuant to this article unless recourse under the loan

guarantee is limited solely to. amounts, in the restricted account or accounts.

No person shall have, any recourse to any restricted accounts established

pursuant to this subsection other than those persons, to whom the loan guaran

tee or guarantees have been made.

(d) Each loan, loan guarantee, grant or other assistance made or provided by
the water development authority shall be evidenced ‘by a loan, loan guarantee,

grant or assistance agreement between the water development authority and

the project sponsor to which the loan, loan guarantee, grant or assistance shall

be made or provided, which agreement shall include, without limitation and to

the extent applicable, the’ following provisions: ‘
“

(1) The estimated’ cost of the infrastructure project or”~~roject, the amount of

~he loan;’ loan ~uaräntee or grant or the nature of the”assistance, and in the

case of a loan’ Or ‘loan guarantee, ‘the terms of repayment ‘and the’ security
therefor, if any;

‘

‘,
‘

-

(2) The specific purposes for which the loan or grant proceeds shall be

expended or the benefits tO accrue from the loan guarantee or other assistance,

and the conditiOns and procedure for disbursing lOan or grant proceeds;

(3) The duties and, obligations imposed regarding the. acquisition, construc

tion,, improvement or operation of the project or infrastructure project; and

(4) The agreement of the governmental agency to comply with all applicable
federal and state laws, and all rules and regulations issued or imposed by the

water development authority or other state, federal or ‘local bodies regarding
the acquisition, construction, improvement or operation of the infrastructure

project ~or project and granting ~the water development ‘authority the right. to
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appoint a receiver for the.project or infrastructure if the project sponsor should

default on any terms of the agreement.

(e) Any resolution of the water development authority approvifig loan, loan

guarantee, grant or other assistance shall include a finding and determination

that the requirements of this section have been met.

(f) The interest rate on any loan to governmental, quasi-governmental, or not

for profit project sponsors for projects made pursuant to this article shall nOt

exceed three percent per annum. Due to the limited availability~ of• funds

available for loans for projects, it is the public policy of this state to prioritize
funding needs to first’mëet’ the needs of governmental; quasi-governmental and

not for profit project sponsors and to require that loans made to for-profit
entities shall bear interest at the current market rates. Therefore, no loan may

be made by the• council to a for-profit. entity at an interest rate which is less

than the current market.rate at. the time of the loan~agreement. .

.

(g) The water development authority shall cause an annual audit to be made

by an independent certified public accountant of its’boOks, accounts and

records, with respect to the receipts, disbursements, contracts, leases, assign
ments, loans, grants and all Other matters relating to the’ financial operatiOn of

the infrastruáture fund; •including the ‘Operating of any’ sub-äcôount within the

infrastructure fund. The person performing such audit shall furnish copies of

the audit report to the commissioner of’ finance and administration, where they
shall be placed on file ‘and’ made available for inspection by the general public~
The person pefforming such audit shall also~ furnish copies of the audit report
to the Legislature’s joint committee on government and finanáe.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1995, c. 130, eff. Maràh 10, 1995.

Acts 1990, c. 2, abolished the office of commissioner of, finance and

administration and transferred all duties and powers to the .secrera~y of,:
administration. See § SA—1—2.

.

.

.

.

.

§ 31—15A—1O Recommendations by council for expenditures of funds by
loan, grant or for engineering assistance

(a) To further accomplish the purpose and intent of this article the water

development authority shall use the moneys in the infrastructure fund createc~
pursuant to section nine of this article, upon receipt of one or more recommen

dations from the council pursuant to section five of this article, to make loans,
with or without interest loan guarantees or grants anä to provide other

assistance financial, technical or otherwise, to finance all or part of the costs of

infrastructure projects or ~rojects to be undertaken by’ a ‘project sponsor:

Pr6vided, That an~ymonëys disbursed frOm the infrastrOcture fund’ in the form

of grants shall ‘not éxcéed twenty percent of the total funds aiiailable’ ‘for the

funding of projects. No loan, loan guarantee, grant or other assistance~’sha1l .be

made or provided except upon a determination~ ‘by the council that the ‘loan;

loan guarantee,~ grant or~other assistance and the manner in which it will ~be

provided are necessary or appropriate to accomplish the purposes and, intent Of

this article, based upon an application submitted to the council: ‘Provi led,
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however, That no grant shall be made to a project sponsor that is not ‘a

governmental agency or a not for profit corporation. under the provisions of

section 501(c) of the Internal Revenue Code of 1986, as amended. Applications
for loans, loan guarantees, grants or other assistance may be submitted by a

project sponsor for one or more infrastructure jrojects’ on preliminary applica
tion forms prepared by the council pursuant to section four of this article. Any
recommendation of the council approving a loan, loan guarantee, grant or

‘other assistance shall include a finding and determination by the council that

the ~requirements of this section have been met. The council shall base any

•

decisions to loan money for projects to project sponsors pursuant to this article

solely on the need of the project sponsors.

(b) The council has the authority in its sole discretion to make grants to

• project sponsors if it finds that: (1) The level of rates for the users w’oüld

o~herwise be an~ unreasonable burden given the users’ likely ability to pay; or

(2) the absence of a sufficient number of users preVents funditig of the project
except through grants: Provided; That no project sponsor shall receive infra

s~ructüre grant money in an amount in excess of fifty percent of thetotal cOst of

the project. Therefore, the council ‘may consider the economic or financial

cOnditions of the area to be served. As a condition for receipt of a grant under

this subsection, the council may require, in addition to any other conditions,
that the applicant pursue other state ‘Or federal gratit or loan prOgrams~ Upon
‘a recommendation by the coun~cil, the ‘water deVelopment authOrity shall

provide the grant in accordance with the reconimendation. The council’shall

develop criteria tO be considered in making grants to project sponsors which

shall require consideration of the economic or financial conditions of the area

to be served and the availability of other funding sources. The council shall

~dopt procedural rules regarding the manner in which grants;will be awarded

ji~ conformity with this section. The~procedural rules shall be adopted, pursu
ant to article three, chapter twenty-nine-a of this code.

‘(c) Notwithstanding any other~ provision ~i this aiticle to the contrary;’ the

council shall apply a mandatory minimum end user utilIty rate that must be

x~iet by the project sponsor before funding assistance may be awarded. The

‘mandatory minimum end utility rate shall be based upon a uniform statewide

percentage of the median household income in a particular, geographic area

~nd~ said rate shall not exceed six tenths of one percent: Provided, That funding
assistance made from the proceeds of any general obligation bonds and revenue

bOnds issued after the fifteenth day of March, one ‘thousand ninety-eight, after

transfers required to make the’ state ‘match for the water and wastewater

revo1ving~ loan programs pursuant ~to ‘article two, chapter twenty-two-c ‘and

‘article thirteen-c, chapter sixteen of this code, shall be provided; by the council

on ‘a pro rata basis divided equally among the congressional~ ~districts of, this

state as delineated in accordance with section three, article two, chapter one of

this code: Provided, however, That infrastructure projects as defined in subsec

tion (1), section two of this article shall be subject to proP rata distribution.

When determining median household income of’ a geographic area of the
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project to be served, the council shall consider any surveys of the income of the

households that will be served by the project.

(d) No lOan or grant funds may be made available for a project if the projeét
t’o be funded will providesubsidized services to certain users in the service area

of the project

(e) Notwithstanding any other provision of this article to the, contrary,

engineering studies and requirements imposed. by the council for .preliminary’
applications shall not exceed those engineering~ studies and requirements which

are necessary for the council to determine the economic feasibility of the

project. If the council determines that the engineering studies and require
ments for the preapplication would impose an undue hardship on any project

sponsor, the council may provide funding assistance to project sponsors to

defray the e~cpenses of the preapplication p~ocess from moneys available in the

infrastructure fund for making loans:~ Pr~ovided,, That the council may onj’~
provide funding assistance in an amount equal to five thousand dollars or fifty
percent of the total preapphcation cost of the project whichever amount is

greater. If the project is ultimately approved for a loan by the council, the

amount of funding assistance provided tà the project spOnsor’ for the preapp1i~
catIon process shall be included in the total amount of the loan to be repaid by
the project sponsor If the project is not ultimately approved by the council,
then the amount of funding assistance provided to the project sponsor will be

considered a grant by the council and the tota~ amount of the assistance shali
be forgiven. In no event may the amount of funding assist~nce provided to .ajt
project spons’or~s. exceed, in the ‘aggregatc,, one hundred thousand dollars

annually,
~.

(0 The council shall repb~t’ to~ the ~gövernor, the speaker of the House’ Of

Delegate~”and’ the president of the Senate during each, regular and interith

session of the Legislature, on its activities and decisions relating to distribution

or planned distribi4io,n, of grants and loans under the criteria to be developed
pursuant to this article. ., ,• .~

Acts 1994, 1st Ex. Sess~,’c. 26; Acts 1’9P5,~.’~i30, éff.’Màrch 10, 1995; Acts 1998, ‘c. 18d~
eff,90daysâfterMarchl4, 1998.

Cr

§ 31—1 5A—1 1 Reservation of funds for projects and infrastructure projects

Eighty percent of the funds deposited’ in the West Virginia infrastructure fun~
shall be dedicated .for: the purposç of providing funding for the cost of projects
as defined in subsection (n), section two of this article. Twenty percent of the

funds deposited. in~the West Virginia infrastructure fund shall be dedicated for

the purpose of providing funding for costs of infrastructure projects as defined

in subsection (1,.), section two of this article. Project sponsors of infrastructure,
projects shall’ follQw the application. ~process as established by this article,:
Provided,. That notwithstanding any provision of this article to the contrary, all

applications for any, infrastructure project shall be submitted to the council for
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:community and economic development, or its successor, for review, recommen

dation and approval regarding infrastructure project funding;

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—15A—12. Additional powers of water development authority

To accomplish the purpose and intent of this article, the water development
aithority is hereby empowered, in addition to all other powers granted to it

r~nder this code, upon approval of the council, to (1) enter into agreements or

other transactions with any federal or state agency in connection with any

ijifrastructure project or project; (2) receive or administer on behalf of any

federal or state agency grants, subsidies or other payments to be applied to the

costs of any infrastructure project or project financed in whole or in part or

otherwise assisted by the water development authority, including, ‘but not

limited to, ‘payments to be applied’ to operating costs and debt service or

obligations of any project sponsor; (3) receive and accept aid or contrib~utions

from any source of money, property, labor or other things of value,, to be held,
used and applied only for the purposes for which such grants and contributions

are made; (4) establish and amend the criteria and qualifications• for making
loans, loan guarantees oc grants, or providing any other assistance, for any

infrastructure project or project, and the terms of any loans, loan guarantee,

grant or assistance agreement for any project; and (5) do all things which are

“ridcessary to further the purposes and intent of this article.

Acts 1994, 1st Ex. Sess., c. 26.

§ 31—15A—13. Prohibition on funds inuring to the benefit of or being
distributable to water development board; transactions

between the water development board and officers having
certain interests in such transactions

-~No part of the infrastructure fund or the West Virginia infrastructure revenue

debt service fund shall inure to the benefit of or be distributable to the water

development board directors or officers of the water development authority
,except that’the water ~development authority is authorized and empowered to

pay reasonable compensation, other than to members of the water development
board, including the chairman, vi~e chairman, secretary-treasurer for services

rendered and to make loans and exercise its other powers as previously
specified in furtherance of its corporate purpose: Provided, That no loans shall

be made, and no property shall be purchased or leased from, or sold, leased,or
otherwise disposed of, to any water development board member or officer of

the,’~ater development authority.

Acts 1994, 1st Ex. Sess., c. 26; Acts 1998, c. 180, elf. 90 days after March 14, 1998. ‘.‘~

§~ 31—15A—14. Termination or dissolution’

Upon the termination or dissolution of the water development authority, ~ãll

rights and properties of the water development authority with respect ‘to the
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infrastructure fund shall pass to and be vested in the state, subject to the rights
of lienholders and other creditors.

Acts 1994, 1st Ex. Sess., c. 26.

§ 3 1—15A—15. Projects not to,be considered.public improvements;. competi
tive bid requirements

(a) No project or infrastructure project acquired constructed maintained or

finanáed, in whole or in part, by the water development authority shall be

considered to be ‘a “public improvement” within ‘the meaning Of’ the provisioI~s
of article five a, chapter twenty one of this code as a result of the financing

(b) The state and its subdivisions shall, except as provided in ~ubsection (q) of

this section, solicit competitive bids and require the payme~it of’prevailing wage
rates as provided, in article five-a, chapter twenty-one of this code for every

project. or infrastructure project funded pursuant to this, article exceeding
twenty-five thousand dollars’ in total cost.

,,
,

,

Following the solicitation of the bids, the ,construction contract shall be

awarded to the lowest qualified responsible bidder, who shall furnish a suffi.~

‘cient performance and payment bond: Provided, That the state and its subdivi

sions may reject’ all bids’ and solicit new bids on the pFoject.

(c) This section does not:
‘

‘~

‘
‘

“

‘

(1) Apply to work performed on constrnctid~i ~ ‘repair projects not exceeding
a total cost of fifty thousand dollars by regular full-time employees of the stat.~

or its subdivisions: Provided, That no more than fifty thousand dollars shall’ be

expended on an individual project in a single location in a twelve-month

period; ‘

,

“
‘

‘

. :
,

(2) Prevent students enrolled in vocational educational schools from being
used in the ‘construction or repair’ projects when stich~” use is a part of the

students’ training program;••
‘‘~

(3) Apply to emergency repairs to building’ components~and systems: Provid

ed,’ That the term ‘~‘ethergency repairs” means~ repairs that, if not m~de

immediately, ‘will seriously’ impair the use of the building components and

systems or cause danger’ to those persons using the ‘building components and

systems; or.
‘

‘

‘ ‘

“...~ .,

(4) Apply to any’ situation where the state or a subdIvision of the state comes.

to an agreement with volunteers or a volunteer group, by which the govern

mental body will provide construction or repair matenals architectural, engi

neering,’ technical Or’ any ~ther professional ‘sen~i~es ‘and the volunteers will

~provid~the necessary labor’ without ‘charge to, or liability upon, the governmen~

•~af body: Provided, That the total cost of the construction or repair projects
does not exceed fifty thousand’dollars. ‘.

.

‘

.“
‘ ‘

‘ ‘

.‘ ,r

(d) The provisions of subsection (b) of this section do not apply to privately.
owned projects or infrastructure projects constructed on.~lands not bwn’ed by
the state or a subdivision,of the state. ‘,, ,.. ..

Acts 1994, 1st Ex.’Sess, c. 26; Acts 2001, c. 45, eff. 90 days after April 14,2001. ~
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Acts 2001, c. 45 rewrote this section which as

enacted provided:
“(a) No project or infrastructure project ac

qui~d~. constructed, maintained or financed in

whole,, or i~1 part, by the water development
auth~it~/ shall be considered to be a “pilblic
improvement” within the meaning of the provi

SiOnS of article five-a,. chapter twenty-one of this.~

code, as a result of such financing.

“(1,) The state and its subdivisions shall, ex

cept as provided in this subsection, solicit com

petitive bids and require the payment of prevail

ing” wage rates as provided in article five-a,

chapter twenty-one of this code for every pro

ject or ii~frastmcture project funded pursuant to

this article exceeding .twenty-five thousand dol

lars: in total cost. Following ‘the solicitation of

the bids, the construction contract shall be’

awarded to the lowest qualified responsible bid

der, who shall furnish a sufficient performance
and payment bond: Provided, That the state and

its subdivisions may reject all bids and, solicit

new. bids on the project. Nothing in this subsec

tion ‘a~’plies to work performed on construction

or repair projects not exceeding a total~ cost of’

twenty-five thousand dollars by regular full-time

employees of the state or its subdivisions, nor

shall ~ànything in this subsection prevent stu

dents enrolled in vocational educational schools

from being utilized in the construction or repair
‘projects when such use is a part of the students’

training program. Nothing in this subsection

applies to emergency repairs to building compo
nents and systems: Pxovided, however, That the

term “emergency repairs” means repairs that if

not made immediately’ will seriously impair the

use of the building components and systems or

cause danger to those persons using the build

ing components and systems. This subsection

shall not apply to, any situation where the state

or a subdivision thereof comes to an agreement
with volunteers, or a volunteer group, whereby
the governmental ‘b’od~’ will provide construc

tion or.repair materials, architectural, engineer
ing, technical or.any other professional services

and the volunteers ,will provide the necessary

labor without charge to, or liability upon, the

governmental’~body:.. Provided further, That the

total cost of the construction or repair projects
does nOt exceed tv,’enty-five thousand dollars.

“(c) The provisions of subsection (b) ‘of this

section shall not apply to privately owned pro

jects or infrastructure projects constructed ,on

lands not owned by the state or a subdivision of

the state.” ‘

§ ‘31—15A—16. Dedication of severance tax proceeds

(a) There shall be dedicated an annual amount from the collections of the tax

collected pursuant to article thirteenLa, chapter eleven of this code for the

constçuction, extension, expansion; rehabilitation, repair and improvement of

water supply and sewage’ tre~tment systems and for the acquisition, prepàrá
tiôn, construction and improvement of sites for economic development in this

state ‘as provided in this article.
,

‘

(b) Notwithstanding any other provision of this code t~ the contrary, begin
ning on the first’ ‘day of July, one thousand nine huhcfred ninety-five, the first

sii~è’en million ~“do1lárs of the tax collected pursuant’’to ‘article thirteen-a,

chapter eleven ~f this code shall be deposited to the credit of the West ‘Virginia
infrastructure general obligation debt service fund created pursuant to’ section

three, article fifteen-b of this chapter: Provided, That beginning on the first ‘day
of’~July, one thousand nine hundred ninety-eight, the first twenty-four million

dóllats of the tax ai~iually collected pursuant to ‘article thirteen-a of this code

shall be deposited - to the credit of the West Virginia infrastructure géheral
‘obligation debt service fund created pursuant tO section three, article ‘fifteen-b

of this chapter.

~)‘ Notwithstanding any provision of subsection (b) of’ this section to ‘the

c9htrai-y: (1) none of the collections from the tax imposed’ pursuant to”section

si~ article thirteen-a, chapter eleven of’ this code shall be so dedic~ted’ or

deposited; and (2) the portion of the tax imposed by article thirteen-a,’ chapter
eleven and dedicated for purposes of medicaid and the division of forestry

Historical and Statutory Notes
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pursuant to section twenty-a of said article thirteeh-á shall remain dedicated for

the purposes set forth in said section twenty-a.

(d) On or before the first day of May of each year, commencing the first day
of May, one thousand nine hundred ninety-five, the council, by resolution, shall

certify to the treasurer and the water development authority the pnncipal and

interest coverage ratio and amount for the following fiscal, year on any infra

structure general; obligation bonds issued pursuant• to the, provisions of article

fifteen-b of this chapter

Acts .1994, 1st Ex.. Sess., c. 26; Acts 1995, c. 130, éff. March’10, 1995; Acts 1998, c. 180,
eff 90 days after March 14 1998

§ 31—1 5A—1 7.: Water. development authority~ empowered to issue. infrá-’

structure revenue bonds and refunding bonds, creation of

infrastructure revenue debt service fund, funding of in

frastructure revenue debt service fund, requirements and

manner of such issuance

(a) To accomplish the purpose and intent of this article, the water develop
ment authority is hereby empowered at the written request of the, council ~à

issue ‘from time to time infrastructure revenue bonds. of the state in such,
pnncnpal amounts as the council deems necessary to make loans and loa~i

guarantees and other forms of financial assistancç to project sponsors for th~e
or more projects or infrastructure projects: Provided, That the water develop-’.
ment authority may not issue any, such bonds, other than refunding bond~,
unless the council by resolution determines that the, aggregate cost of the,
projects or infrastructure projects expected to be constructed during any

annual period exceeds (1) the projected annual infrastructure revenues for the

same period, and (2) the principal and interest payments not otherwise pledged
to the infrastructure revenue debt service fund that are due the water develop
mént authority on all outstanding loans pi~eviously made by the water, deve1o~-
ment authority pursuant to the provisions of this article

(b) The proceeds of infrastructure revenue bonds shall be used solely for the

purpose of making loans and loan guarantees and other forms of financial

assistance to’ sppnsors of ,one or more, projects or infrastructure projects, ançl
shall be deposited in one or more special accounts with the trustee under the

trust agreement..securing such bonds ;and, disbursed fron~ time to time ~
projects or infrastructure projects in accor4ance with this article Provided,
That notwithstanding any~pi~ovision of this code to the con~ary, twenty perc~e~t
of ,the fun4s deposited in ,tl~e specjal acpount shall be ,~edicated for the purpd~e
of prqviding funding for co~ts of infrastructure projects as defined in subsec1ji~
(1) section two of this article

(c) The water developm t authority may not authprize ‘the disbursemen~t of

any proceeds of infrastructure, revenue bonds; unless it.has received docume4ç~a~- I
tion from. the council, pursuant to ~the ~provisions of section ten of this articI~e.

(d) There is’ hereby created. in the’ water development authority a special funidl
which~ shall be designated and known’ as the; “West Virginia Infrastructure

I.

‘1
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Revenue Debt Service Fund,” into which shall be transferred solely frbm the

loam repayments deposited in the infrastructure, fund the amounts certified by
the: director of the water development, authority as necessary to pay the

1*incipal, premium, if any, and interest on infrastructure revenue bonds and

reserve requirements, subject to the, terms of any agreement with the

holders of,the infrastructure revenue bonds. All amounts deposited in the West

‘Virginia ,jnfrastructure revenue debt service fund shall be pledged to the

repayment of the principal, interest and redemption premium, if any, on any

infrastructure revenue bonds, authorized by this article: Provided, That

amounts on deposit in the ‘fund may be used,to establish o~~maintain reserves

created for the purposes of securing such’ infrastructure revenue bonds. The

pledge shall be valid and binding from the time the pledge is made, and.the

‘West .Virginia infrastructure revenue debt service fund so pledged shall immedi

‘ately.be subject to the lien of the pledge without any physical delivery thereof or

further act, and the lien of any’ such pledge ‘shall be valid and binding as against
‘all parties having claims of any: kind in tort, contract or otherwise against the

water development authority irrespective of whether the parties have notice

thereof. ‘‘
‘

‘
‘ ‘ ‘ ‘

‘

(e) Except as ‘may ‘~therwise ‘be expressly provided in this article or by
r~sblution of the water devélópmènt authority, every issue of infrastructhre

revenue bonds shall be special obligations of the water development authority
payable solely from amounts in the West Virginia infrastructure revenue déb~t

service fund, and the reserves created ‘for this purpose by the’ water develop
ment’authority, without preference or priority among the bonds regardless of

when ‘issued, subject dnly to any agreements with the holders of any ‘bonds to

the contrary. All such bonds’are hereby declared to ‘be negotiable instruments.

(f) Infrastructure revenue bonds shall be authonzed by’ resolution of the

water development authority These bonds shall bear such dates and shall

mature at such times in case of any note or renewal thereof not exceeding five

years from the date of issue of the original note, and in the case of any bond not

e~ceeding fifty years from the date of issue as tthe resolution may provide
Iiifi-asthicthre revé’ntie ‘bonds ‘shall bear interest at a rate or ‘rates, including
variable rates, shall be taxable o~r tax-exempt, shall be in’ the denominations,
shalFbe in registered form, shall’ áarry ‘the ~registration ‘privileges, shall be

pay~b1é’ in the medium and ‘place of payment, and shall be subject to the terms

of redeniption as the water development authority may authorize. Infrastruc

ture revenue bonds may be sold by the water development authority at public
or private sale at the price the water development authority determines in

consultation with the council. Infrastructure revenue bonds shall be executed

by the” chairman and the vice chairman of the water ‘development authority,
either or both of whom may use a facsimile signature. The official seal of the

water development authority or a facsimile ‘thereof shall, be affixed thereto or

printed thereon and attested by manual or facsimile signature by the secretary-
treasurer of the water development authority. If any officer whose signature,
or~a~.facsimile of whose signature appears on any infrastructure revenue bond

ceases to be such officer before delivery of such bond, such signature or
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facsimile is nevertheless sufficient for all purposes to the same extent as if he.oi~~.

she had remained in office until such delivery, and if the seal of the watei~

development authority has been changed after. a• facsimile has been imprinted
on such bond, the facsimile, will continue to be sufficient for all purposes.

‘

(g) Any resolution authorizing any infrastructure revenue bonds tnay contain

provisions, subject to any agreement with bondholders or noteholders which

may then exist, which agreements shall be part of the contract with the holder

thereof, with respect to the piedge.of or other use and disposition of amounts in

the infrastructure revenue debt service fund; the setting aside of reserve fund~
the disposition of any assets of the water development authority~ limitations on

the purpose to ‘which the proceeds of sale of bonds may be applied; the

authorization of notes issued in anticipation of .the issuance of bonds; an

agreement of the ‘water development authority to do all things necessary for the

authorization, issuance and sale of such bonds ‘in such amounts as may be

neCessary for the timely’retirement of such notes; ‘limitations On the issuance 6f

additional bonds; the terms: upon which additional bonds’ may be issued’ and’

secured;; the refunding of outstanding bonds and the renewal of outstanding
notes; the procedures, if any, by which the terms of any contract .with

bondholders or noteholders may be amended ç~ abrogated; the amount of.~

bonds the holders of which must consent thereto and the manner in which such

consent may be given; and any other matter which in any way affects th,e
security for or ~frotection of the bonds.

.

.

.

.

.

(h) In the event that the sum of. all reserves pledged to the payment of,;the.’
bonds is less. than the minimum~ reserve requirements established in any
resolution or resolutions authorizing.the issuance of the bonds, the chairman or

the ‘director of the :water development authority shall certify, on or before the

first ,day of December of each year, the amount of, such deficiency to the

govt rnor of the state for inclusion, if the governor shall so elect, of the amount

of such d~’ficiehcy in the budget to be submitted to tl~ie next session of the

Legislature for appropriation to the water development authority to be pledged
fO~paymeritof such bonds: PrOvided, That the Legislature shailnot be required
to make any appropriations so requested, and the amount of such deficiencie~
shall not constitute a debt or liability of the stat~

>

(i) Neither the officers or board members of the water,development authori

ty, nor any. person executing the infrastructure revenue bonds, shall be 1iab~
personally on the bonds or, be subject çô any persohal liability or accountakility
by,reason of the issuance thereof. ‘,, .

‘

.

,

Acts1998, c. 180, eff. 90 days after March 14, 1998. ‘
‘•

§ 3 1—15A—18 Trustee for holders of infrastructure revenue bonds, con

tents of.trust agreement ,. ‘

• (a) Any infrastructure revenue bonds...issued ~by the water development au

thority under this’ article shall be secured by a trust agreement between the

water development aUthority and a corporate trustee, which trustee may be. any~.
trust company or banking’ institution having the powers of a trust company,
within this state.: •

•. ,
•

, ‘

,

‘i
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(b) Any trust agreement may pledge or assign the infrastructure revenue debt

service fund. Any trust agreement or any resolution providing for the issuance

of ‘sucl~ bonds may contain such provisions, for protecting and enforcing the

rights and remedies of the ~ondholders or noteholders as are reasonable, and

proper and not in violation of law, including the provisions contained in section

seventeen of this article, and covenants setting forth the duties of the water

development authority in respect to the’ payment of the ~rincipal of and

interest, charges and fees~ on loans made to, or bond purchases from, govern

mental agencies from the proceeds of the bonds, and the custody, safeguarding
and, ‘application of: all moneys. Any banking institution or trust company

inceiiiorated under the laws of this• state wliièh may act as depository of the

p~rOceeds’ of bOnds or of the infrastructure debt service fund shall furnish such

indemnifying bonds or pledge securities as are required by the water deveIop~.
merit authority. .The trust agreement may set -forth the-rights and remedies of

the bondholders and noteholders and of the trustee and may restrict individual

rights of action by bondholders and noteholders as customarily provided in

trust agreements or trust indentures securing similar bonds and notes. The

tr~ust. agreement may contain such other, provisions as the water development
authority deems reasonable and proper for the security of the bondholders or

noteholders. All, expenses incurred in carrying out the ,provisions of any such

trust agreement may be treated as part of the cost of the construction,

ren9yaton, repair, improvement or acquisition of a project or infrastructure

project. . .

-

‘

A’ct~ 1998,-c. 180, eff. 90 days after March-14, 1998.

§‘ 31—1 5A—1 9. Legal remedies of infrastructure revenue bondholders or

noteholders and- trustees

Any holder of infrastructure revenue bonds, issued pursuant to this, article and

the trustee’under ar~y trust agreement, excelit to the extent the rights given by
tl~is article, ‘may be restricted by the applicable resolution or trust agreement,

may by civil action, mandamus or other proceedings protect and enforce any

rights granted under the laws of ,this st~tè or granted under this afticle, by ,the
trust agreement or by the resolution in’ the issuance of the’ bonds, and may

enforce and’• c~ompel the performance of all duties required by’ this article,

pursuant to the trust agreement or resolution, to be performed by the water

development authority or any officer thereof.

Acts 1998, c. 180, eff. 90 days aftçr March 14, 1998.

§ 31—15A—20. Infrastructure revenue bonds lawful investments

All infrastructure revenue bonds issued pursuant to this article shall be lawful

investments for, banking institutions, societies for savings, building and loan

associations, savings and loan associations, deposit guarantee associations,

trust companies, and insurance companies, including domestic for life and

domestic not for life insurance companies.

Acts 1998, c. 180, eff. 90 days after,March,14, 1998.
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§ 31—15A—2 1. Purchase and cancellation of infrastructure revenue bonds

(a) The water development authority, subject to such agreements with note-

holders or bondholders as may then exi~t, shall have the power, froth any funds

availablè• therefor, to purchase or redeem infrastrtictüre revenue bonds of the

water development authority.

(b) If the infrastructure revenu~ bonds are then redeemable, the jrice of the

purchase shall not exceed the rede~nption price thei~ applicable, plus accrued

interest tothe next interest payment date thereon. If the infrastructur~ revenue

bonds are not then redeemable, the price of the purchase shall not eicceed, the

redemption pnce applicable on the first date after the purchase upon which tl~e
bonds become’ subject to redemption, plus accrued interest, to suc~i date. Upon
purchase orredemption, tl~e bon Is shall be canceled.

Acts 1998, c. 180, eff. 90 days afterMarch 14, 1998.
:.,,,

‘

§ 3 1—15A—22. Refunding revenue bonds

Any infrastructure ~evenue”bonds issued pursuant to the prOvisions of this

article and at any time outstanding may at any time and from time to time be

refunded: by the water development authority by the issuance of its refunding
revenue bonds in an amount it: deems necessary to refund the principal of the

bonds to be refunded, ‘together with any unpaid interest thereon, ‘to provide
additional funds for the water development authority.to accomplish the purpose
of this article, and to pay any premiums and commissions necessary to be paid
in connection therewith. Any refunding may be effected whether the~ infra~~
structure revenue bonds to be refunded shall have then matured or shall

thereafter mature: Provided, That. the holders of any infrastructure revenuç,
bonds so to be refunded shall not be cOmpelled without their consent to

surrender their infrastructure revenue bonds for payment or exchange prior to

the date on which they are payable or, if they are called for redemption prior

to the date on which they are by their terms subject to redemption Any

refunding revenue bonds issued p~urs’uant to this article shall be payable fr~i
the West Virginia infrastructure revenue debt service fund and shall be subjec~t
to the provisions contained m section seventeen of this article and shall be

secured in accordance with the provisions of sections seventeen and eighteen q~f
this article.

§ 31—1 5A—23. Infrastructure revenue bonds nat debt of state, county, mu

nicipality or any political subdivision

Infrastructure revenue bonds issued pursuant to the provisions of this articl~
shall not constitute a debt or a pledge ofthe faith and credit or taxing power of

this state or of any county, municipality or any other political subdivision bf’

this state. The holders or owners thereof shall have no right to have tàxès
levied by the Legislature or the taxing authority of any county, municipality Or

any other political subdivision of this state• for the payment of the principal
thereof or interest thereon. The ‘ bonds shall be payable solely. from the

Acts 1998, c. 180, eff. 90 days after March 14, 1998.
‘4
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revenues and funds pledged for their payment as authorized by this article. All

such, bonds shall contain on the face thereof a statement to the effect that the

bonds, as to both principal and interest, are not debts of the state or any

county, municipality or political subdivision thereof, but are payable solely
from revenues and funds pledged for their payment.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.

§ 31—1 5A—24. Infrastructure revenue bonds exempt from taxation

The exercise of the powers granted to the water de’~1elopment authority by
this article will be in all respects for the benefit of the peqple of the state, for

the improvement of their health, safety, convenience. ~and welfare and for the

enhancement of their residential, agricultural, recreational, economic, conimer

cial and industrial opportunities and is for a public purpose~ As the construc

tioñ, acquisition, repair or renovation of projects or infrastructure projects will

constitute the performance of essential governmental functions, the water

development authority shall not be required to pay any taxes or assessments

upon any project or upon any property acquired- or used by the water. develop
ment authority or upon the income therefrom. The infrastructure revenue

bonds and all interest and income thereon shall be’ exempt from all taxation by
this state, or any county, municipality, political subdivision or agency thereof,

except estate taxes.
.

Acts 1998, c. 180, eff. 90 days after March 14, 1998.
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CORPOR4TIONS f. ~~31Ti5A~3

any revenue bonds or refundmg revenue bonds~ or~before February, 1 2010 ta hat of those capital
issued pursuant to this section an~ for? which improvement projects at state institutions of high
moneys deposited in the Education Arts Sciences ‘er ectacation ~iihi~th will receive funds from the

mid’ Tóuflsrll “Debt~ Sèi~viée~Fühd’ have .beeh pr~Jeds~f;b’ond~ssuéd suthitth’this~ iectioi~
pledged, or~ill be~ledged~fo~re~áymeñt. pprsU- ~ .~èe”~J éd, tl~ list~ial~f’hot thereaftè~be
ant to this Section ~. tered or amended other than by legislative enact

(3) After the authority has issued bonds author nient

ized l~y this section and after the requirements of
(c) The aut~ionty shall expend the balance o1~

all funds have been~satisfleçl~’, including C erase “.~‘the~bond prode&is’for’èeitifled projects at ~tate

~id ~esedrve fund: ~ parks, the capitol~complex other state facilities or

bal~nce remaining In the Education Arts Sciences
tourism sites The secretary of the department of

and ~T rismLDeb~i Sei~vice ~1ti’d may be used for; adn ,,tioib the director of the divis~ion~qf natu-~,

the redemptiod of any of th’~ outstanding bonds ml resources the director of the West Virgiita

issued under thisi section which~’b~ thcl~ten” ,~ ~•
:‘development office and ,~a;’repre~entative~of ‘the

then;redeemable or for the ,purcha~e Of tha’ out-,, capitol building. commi~ssion,. other than the secre

standing bonds ‘at the ~market pricd but not’ to taryof~the department of adniirnstration, who shall

exceed the price if any at which re~~leemabletl and ~be selected by th~ capil~ol building conimission

all bpnds redeemed or’purchas~d, shall be: immedi-: shall submit a’proposed ~ist of projects which will’

ately canceled and shall not again’ be issued. ~e~eiyeipds~ from the bond proc~eds tothe Gov~
(b) The authority shall expend sixty percent of ernor on or before January 1 2010 Thereafter the

i~he b ~rOde&l~ net ~fissuanc~ ~o~t~’i~serve : Governor shail’cdrtify tothe:aOtlIorityohor’before
ftinds ahd refilnding’~costa,”for d~rtifi~d’ ~€~pita1 Fshruary 1, 2010, a list o~ those capital improve-

improvement projects at state institutions of high ment Iprojects at state parks the state capitol

.r education ‘The Higher Education Pohdy Coin complex other state facthties or tourism sites

mission shall subnut a proposed hat of projects which will receive funds from the proceeds of

which will receive funds from the bond proceeds to bonds issued 1pursuant to this section Once certi

‘the Governoionor béfàreJánuary i~ 201O~ Ther&, fled,, the ‘uist~ may Tiot thereafter be altered or~

after, theGo~ernor shailcertify to the authority’on amended other than bylegislativeenactmerit.”
1 ~ ~

-‘ ‘~ ARTICLE ‘15A
‘

WEST VIRGINIA INFRASTRUCTURE AND
‘ JOBS DEVELOPMENT COUNCIL

Section SectionI ‘

31—15A—3 IWest Virginia1 Infrastr~icture and ‘3l—i5~l—ll Reservation of funds for project~.
~c: Jobs Development Council contin- ‘.:~ .

áii~d infitructureprojeçts.

•

ued; members of cour~cil; staff ,of~ -lM~i6.1 ~,.Dediçati~ of ~er~,ce ~tax~ pro
~ council deeds ~r 1

3 L—15A--6 Powers duties ~id responsibilities 31—15A—17a Infrastructure revenue bonds pay
of the council ~enera]ly compre able from A James Manchin

hensive assessment ~ Fund

§ ?~?~J~Tl5AT3 W~st~ Virgmia Infrastructure and? Jobs Development qounçil con

,
tinued, members of council, staff of council

(a) The West Virginia Infraalructure and Jobs Development Council is continued Th~
dciunêil is ~govd~nffeiital.1alt~ii~nta1ity’of thè”sthte: ~Th~ ercise~iy th’e~oilndil of the 1

‘powers cOnferred b~ this ‘article ~and the carrying out ~of its purpo~e and’ auties shall . be

considered and held to be,, and are determined to be, essential governmental functions and for

a public purp~,ose

(b) The council shall consist of thirteen members, meluding

(1) The Governor1or designee,

(2) The Executive Director of the lHousmg Development Fund or his~or her de~ignee,
(3) The Direétor of the Division of Environmental Prot~ction orthis or her designee,

(4) The Director of the Economic Develop~ient Authority or his or her designee,

(5) The Director of the Water Develoj~ment Authority ~or his or her designee,~ ~

(6),Thè ‘Director’of’the Division of Health or,his O~her ~ésignee; “~“

15 ‘
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d

a

(7) The’Chairfrian.of thé’1~ublieSèrvice~Coniinissioñ or’,his:or:h~rdesignee; and “

r 3 ~

( ) ~ix~members. repres~ ting”tl,ia genera’ .pubhc: opdec4~That~thereEhall b~eat~l
one member representmg the general pubhc,from each congressional district No more than

oi~e ~member representmg the general pubhe may be a resident pf the same county

(c) The Governor shall appoint the ~pubhc members c~f th~ Council ~rho shall serve three

year staggered terms
I L

(d) The Conwussion~r o~he Di ,~o i-of ghways,~the~ExecutiverDirector of the staterrail’

authority, t’wo members of ~he West Virginia Senate,3 two memb,er& of the West Virginia
House of Delegat~s, the Chancellor of the Thgher 1Education~Pohcy ~onumssion and the.

Chancellor of the West Virginia Council for Community and~T~chmcal College1 Education
serve as advisory members of the council ‘the ad~isory iernbei~ shall be ex pfflcio,
nonvoting members of the Council

(e) The Governor shall appotht the legislative memb~rs of the council Provtded, That nO

more than three of the legislative members may be of t)~ie same political $rty

~i) The Governor shall appoint th~ representatives of the govermng?boards from a list 6f
three names submitted by each governing board

(g) The Governor or designee shall serve as chairman and the ~oiincil shall annually
appoint~a vices chairperson and shall appoint a secr~tary, jwho need not be a member of ithe

Council and who’ shall keep records~of its ~proceedings. .Sdven niembers.~of the Council shall

constitute’ a quoruiñt- and the affirmative vote’ of at~ least the friajority of those: -members

pri sent shall be necessary for any ~ction t~ken by vote of the Council A vacancy in~ the

membership of the council does not impair the rights of a quorum b~ such vote to exercise all

thc rights and perform all the duties of the ~council
-

~, _ 1~-~~’.1
(h) A member ~f the council who sei~ves by virtue of his or ,her ‘office ,doe~ i~ot receive

compensation or reimbursement of expenses for serving as a member The pubhc members

are reimbursed for actual expenses ihcürre’d~ih the service of the council in a manner

‘consistent with guidelines 9ftl)e travel management office of the Qepartment of Administra

tiori
I

-*

(1) The’ counCil meets at least monthly ‘to rèview’projects ‘and infrastruct*e projeCts’
requesting funding assistance and otherwise to conduct its business and may meet more

frequently if necessary Notwithstanding any other provision of this article to the contrary
the Economic Development Authority is not subject to council review with regard to any
action taken pursuant to the authority estabhshed in article fifteen, chapter thirty one of this

code The Governor’s civil contingent fund is not subject to council review with regard to

prc~ects or mfrastructure projects funded ,t~-id Gov~rnor’s ~Civil Contingent FuiId

(j)’ The’ Water Development Authority shall pioyide’~office space for ~the council and dach

governmental agency represented on the council ~hal1 provide~staff support for th~ council ~
the manner determined .app~~pri~t~ by the c~üncil~

,
,~ ,~ ‘~ ,.

-

(k) The council shall mvite to each meeting one or more representatives of the Umted

States Department of -Agriculture,, Rural, ‘Economic
-

Comniuiiity Development,’ the United:
States Economic Development Agency and th~ United States Army Corps of Engineers or

any successors thereto The council shall invite other appropriate parties as is necessary to

effectuate ‘thepurpóses-oft~iis artic~e~,- “

‘

-‘ ‘~ -
- •‘. : -

Acts 1994 1st EL Sess c 26 Acts 1995 c 13O~ eff March 10 1995, Acts 2005 1st Ex Sess c 3 eff

Jan 292005 Acts2009 c 221 eff April10 2009

Historical and Statutory Notes

Acts 2005 1st Ex Sess c 3 rewrote (b) in cc) (b) The council shall consist of eleven mem

substituted “The’ go~rnoi~ or d~signee sh~aII sei~ “bei~s, including thd executive director of’ the hOüs~

as chairman and the council shall annually’appoint ‘~ ing development fund or h,~s oi her designee, the

a vice chairperson” for “The council shall annually’~
director of the division of environmental protection

elect one of its members as charriian”; ‘rewr,otè~ or his’or her designee,. the director of the ~conomic

development authority or his, or her’designee, the
(d); and made nonsubstantive ~changes throughout ‘ direétoi~ bf’the ‘water devehpn~eni ~iithority ~rhis
‘the section. Prior to revision, (b) and (d)~ read;:’ or’her deàignee, the executive directdr of’the ‘state

‘16.,
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development. office oi~ his’~ or• ~ier.’~designee~the -bé.’a.$vid~iit of~the,:samecounty~ ‘,1The goyernor~’
director.’ of the ‘di~isioñ ~of’ health ‘or hal~or-’iie~ ~~hall appoint t~xe~pub1ic’ members~of the ‘coiiticil

designee; ‘the thairman of the public service ‘corn-- -wh’o sh’all. serve tliz~e-year stagger~ed:terms~ The.

mission or his or h?r designee and four members commissioner of the division of lughways~ the exec

representing the general public Provided, That utivedirector of the sthte(rail authorit~ two mem

there shall be at least one member representing bers of the, West Virginia Senate two members of

th~.ge~e$l~ public’froin-e,açh congi~ssior~a1 di~trict:.~thé West’Virginia House of’Delegatas,-the chancel-.

Provided however That after the expiration of the loi~ of the higher education ~olicy commission ~nd
term ‘bf office of the me’mbers first appointed as ~he chancellor of the W~’st Virginia council for

representdtives~of the general public, no more than coinmunit~nil’~eehnical College education serve ‘as

one member i~epresenting the general pubhc may advisory members~ of the ~council The governor
be a resident of the same, county The governor

-~
shall appoint the legislative members of the coun

shall ‘appdint the ‘publiC’ members ‘of the eduncil
-

cii: Provid~ed fiurI’ther Th~.no. more than’ three pf
who shall serve three year staggeied terms The the legislative members may be of the same pohti
commissioner of t,~ie division~o~ highways, the exec, cal~party The gbvernor~.~shall appoint the~ re~re
utive~ director of the state rail authority two mem sentatives of the governing boards from a list of

bern of’.the West \ gini.Se~uate; two, me,m~rs,of,~ ;‘.‘three rames submitted ‘by. each’ governing board~
-

th~ West Virginia House of Delegates, one repre The advisory members shall be ex officio nonvot
sentative of the board of direCtors of the sta~ ing memb’~rs of th~ cou~cil

“~

collegd.s~rsthm.niid one’repreheñtative of the beard” ‘r~’,, ~-
-

-

of trustees ‘of the university’of West Virginia. shall:
(c) Tl~.e, governor or designe~ ,shall, serve as

-

serve as advisory’ members’ of the council. The
iairnian and ~the council shall annua~l3r apiiomt a

-

govC~l~a~oiii.~ -th’~ tCgisl~ &inernl~ei~s ,~ -

vice chaurpersor~ and shall’ appomt’a secretary,’who

the .couacjl: Provid&l fuxthêr, That no more than need not- be a member of the council and who. shall

three of~the’ legislative ,mémbers ‘ntay’ be of the ~its, proceedings. Six me hers of-

‘same political party~ The~governor shall appolht ~m~W~nøitute, o~ij~i a~,nd the all,, —

thé’represeñtatWes of the governing l~ards~,“ ‘mative vote~ofat least the- majority of those mem

list of ‘thré~ ~iaines-submitted- ‘by Cach ‘governing ,

bers present, shall be necessary for any action

bo~rd. The’ ad ,isèry ~memliers’ shall’ be’ex officio, ~take~n by vote of- th&counc A ‘vacancy -in ,t~e

nonvoting members~of the council” membership ,-of tl~, council does not impair the

-

.“
,

-

,•
,

,

.

,. ~ •rights,~f~such~ote to e~rcise~
(d) No member of the council who serves by rights and perform all the duties of the council

virtue of,his or her office shalireceive any compen -~

• saticinor,~reimbursenieiit of-’~xpCnses for~se’rving~as’.:, .., ,,4~i~~ber of, the,,council w~io..serye,s~.by
a member The members 61,the council whq rep

virtue of lus or her ~ffi~e does not re~eive compen

resent th~ general”pubhc shall receive reu’nburse
,

r~2~ti0fl or rethuburse~nent of expenses for serving as

ment for actual expenses incurred in the service of a member The public members are reimbursed

the council 1 ‘for ‘actuaP dxpenses incurred in the service of the
•

Acts 2b09 c’ ‘~i ‘i~aot~ ~tiii~, section “s~iiick J’Coiii~cil,th~.’riia’niier’!cdnalsthht’ with guideliuies”of

1 i ea~
‘

• .~.
, ,,‘ i’”: --‘the travél:management~offlce of the. depastment~of -

ormer y r
•

.

administration -- - ---

‘(a) The West Virginia infrastructure and jobs ~‘

‘devlopment -‘council’ j5 ~heréE~y continued. -‘l’.T’e , ,.~ (e), The icouncil ineets atjeast n~on~ly to re=

c9undil “is ‘a govehunental instrun~ntality,. of ,the - .view,’p ta and infrastructure projects requ,est-’

state The exercise by the council of the powers
mg funding assistance and,otherwise to conduct its

• conferred’ by this- articl~ ~nd-~the carrying ‘out of its’ ,s~ess, and may. meet more frequently if neces

• pu~rpose and duties shall be c’oiisidered and’held-to ‘-~~ .~‘Iotwithstandmg,any, other provision of this

be and are hereby determined to be essential article to the contrary the economic development

governmental functions and for a public purpose authojity is ‘not subject to council review with
- -‘

,
:‘

-

-

,
regard.to any action:taken pursuant to,the,’áuthori- -

(b),’The ~couiicil’ shall consist- of eleven mem- ‘t~’~stablisli”Cd in article fifteen, chaptec thirty~ne
bers~~s~’~ ~ec~O~v~ ~
his or her designee the director ~ui~eerd=e:f projects or infrastructure Projects funded through

the director:of the ‘econQmic development authority ,
-

gverno .~ qon ngn
-~

. •.

or his or her designee the director of th’ water (1) The water development authority, shall pro-

development authority or his or her designee the vide office space for the council ,and each govern

director of the division of health or his or her mental agency represented on the council shall

designee the chairman of the public service corn provide staff suppqrt for ~he puJn)cil in ~he manner

mission or his or her designee,, and four members deteu~mmed appropriate by the,,councul
representing the general public Provided, That (g) The council shall invite to each meeting one

there- ~hafl be at least one, member r~presenti~~g -‘
or~, more repfes~ntat~v~es of th,eUnited--States,,de-’

‘

--

the general public from each congressional district partment of agriculture rural economic comniumty
Provided, however That after the expiration of the de~elopment, the Umted Stat,~s economic develop-

-

term of office of the members first appointed~as ‘ment agenc~,,and the “Unite~,,States ai~iny corps’of
representatives of the’ general public, no more than engineers or any successors thereto The council

-‘ one member representing the.~eneral ‘public ‘mi~y shall’ invite~’euch bother ajipropriate’ parties as - is

17.

\‘k’
_________



necessarytoeffectuatethepurposesofthisarti “‘
..~.. i~

cle i r Ci ~t. j

,~1 ~ ,

§ 31—15A--6 Powers, duties and i~espqnsibi1itie~ of the council,g~nera11y, ‘com~
prehensive assessment -~ ~

(~) In addition to the powe~s set forth elsewhere in t$ a~ticle, th~ council i’s granted, 1~
and ni~y exercise all powers necessary or appropriate to carry out arid effectuate the

purposes and intent of this article The ,council shall hav~ the power and capacity to

(1) Provide consultation” services to project sponsors in connection with the planning,’
acquisition improvement, cónstrudtiori or deve1dpmei~t of any’ infrastructure 1project~ or,
project,

(2) Penochcally prepare a list of infrastructure proje’cts or projects which cannot meet the

established funding guidelines of the various stath infrastructure agencies, other than the,
Housing Development Fund, but which are consistent with the mandates of this article and

recommend to the Water Development Authority that it make a grant or loan to tI~e project
sponsors from the infrastructure fund to finance the cost of one or more such projects ~or

infrastructureprojeqts;,
.‘

.• ,~. ~. ,.,

(3) Do all other acts necessary and proper,to carry qut the powers expressly granted to the

authority in this article and

(4) Make and execute ‘contracts, ‘commitments and obligations anthother ‘mst~nents

necessary or convenient for the exercise of its powers
-

(b) The council shall develop a comprehensive statew3de inventory o~ water supply systems
and sewage treatment systems and an assessment of current and future needs The

assessment shall identify the ~areas of the st4te which do not have adequate public water or,.

ewage systems and ~offer recohimend thons for the construction of~new facilities or the

xtension or expansion of existing facilil~ies to meet the identified needs The council shall

include in the assessment an identification of the obstacles, issues and problems which

prevent oi inhibit development of’~dequate mfrastruct&e’ throughout the state, including
financial governmental, physical, or geographical factors and make r~commendation ‘as the

(ouncil considers appropnate regarding the obstacles issues or problems identified This

(omprehensive inventory and assessment shall be updated at least oi~çe in every three year

period after the initial assessment and inventory is completed in 1996

(c) The council shall study the viability of the consolidation of public service districts

throughout the state The council shall report their findings and conclusions on or before

January 16, 1995 to the Governor, Spea~er of the House of Delegates and President of the

Senate

Acts 1994 1st Ex Seas c 26 Acts 2009 c 221 eff ApriL10 2009

.,.,,~ ~ .~

Historical and Statutory Notes

Acts 2009 c 221 rewrote this section which water development authority that it make a grant
fbrmerly read or loan to the project sponsors from the infrastruc

(a) In addition to the powers~ set forth else ture fund to finance the cost of one or more such

u here in this article the council is hereby granted, projects or infrastructure projects
has and may exercise, all powers necessary or (3) Do all other acts necessary and proper to

appropriate to carry out and effectuate the pur carry out the powers expressly granted to the

poses and intent of this article The council shall authority in this article and

have the power and capacity tO ‘(4) M~.ke and exedute contracts commitments

(1) Provide consultation services’ to project and obhgatiohs and other instruments necessary or

sponsors in connection with the planning acqiusi convenielit for the exercita of its powers

tion, improvement, construction bt development -of.
. “(ii) ‘Tfrn cOuncil.shall ~d~velop a compreheñsiv~

any infrastructure project or project ‘

statewide inventory of water supply systems and

(2) Periodically prepare a hat of infrastructure sewage treatment systems and an assessment of

projects or projects which cannot meet the estab- current and future needs by the first day of Julyt
lished funding guidelines of the various state:infra-., One thousand nied -hiiñdrOd ninety-six~ The as~

structure agencies other than the housing devel sessment shall identify the areas of the state

opnient fund but which are consistent with the which do not have adequate public water or sew

mandates of this article and recommend to, the age :systems and’ ‘offer’ Pecommendations ‘for the

1’8
.
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CORPORATIONS § 31-15A-16

construction’ ~of, new, fadilitiës~pr~tiie extensIon or~ ~thé~ tate:: Provided,.,Tliat:the. study -shall’encOm

expansion of existmg facilities to meet the identi pass not only public service districts but also any
fled .rkeeds.., rhe ,coi~ncil shall ~inc1ucleJi~the., a~- and all entities -which.provide~or supply water and

sessment an~dentification of tl~e obstacles issues sewer service to the general public Provided
and problems which preyent or inhibit ‘develop- however,-Tha~.the~c6uncil. shall, in the prqaration
ment of adequate mfrastruc~ure throughout ,the oE tli~tudy, c~si~ilf with the p~blicsérv~ce district
state including-financial governmental,(physical, .;. ~. . .. ...

.-

or geographical factors and make recommendation
division of the pubhc~service commission and rep

~a ‘the’ cOithdil’ cónside~é .ap~r~i~i e~ari1ing the’ :‘ resei tatives: of theWestyirginia rural-water asso

obstacles issues or problems Tdentifidd ‘pj~ ciation and the West Virginia association of public

comprehensive inventory and assessment shall be ~service districts as needed The council shall

updated at~least once in every three year periodi report their findings, and conclusions on or before

after the initial assessment and inventory is corn the sixteenth of January~f the year one thousand

pleted ~ nine hundred mnety five to the governor, speaker

(c) The council shall study the viability of~ the of the house of delegates land president of the

consolidation of public seryice districts t.roughout senate

§. 31—15A—11. Reservation ~f funds for -projects. and infratrulctureprojects

Eighty percent of the funds deposited m the West Virgirna infrastructure fund shall be

• dedicated for the.~purpcise ofpróviding funding for the ~co~t of prcijectu as defined in subsection

(n), section two of this -artic1e~ ‘Twenty percent of the funds: deposited in~the, West Virginia
infrastructure fund shall . be ~dethcate’d’ for the purpose of ‘providing funding for ‘costs of

infrastructure projects as defined iii subsection (1), section two’ of .t}~is article. Project
• sponsors of infrastructure projects: shall follow the application process. a~- established by this

articl: Provided, That--i~otwithstanding any. p~,visipn, ~f ~this article ‘~o -the- conti~ary,
.

all

applications ‘for- any infrastructure project’ shall be submitted to-the- exeëutivé director of the

West Virginia development office for review, recommendation and approval regarding mfra

structure project funding
Acts 1994 1st Ex Sess c 26 Acts 19~8, c 18O° eff 9& days after Ma±ch’~ l4~ 1998, Acts V2005 list Ex
Sess c 3 ~ff Jan 29 2005 ~ ~ ‘~ i I

~ I I

Historical and Statu1tory Notes I~ I fl

Acts 200’5, 1st Ex Seas c 3 in the 1last sen mu~ity and economic d~velopment, bo~ i~s succes

tence, ~ubstitiited”éxedliti~e’dire’ctSr.’of theWest sor”,-” ‘‘~~“- ~‘“~ “~~-‘ ~ ‘-‘:-‘‘~ :“ ~‘

Virginia development office for council for com

§ 31—15A—16 Dedication of severance tax proceeds

(a) There ‘shall be dedicated ‘an annual ‘hmount from-the collèctions’of the’ tax collected

pursuant to article thirt.een-a,;chapter eleven of this code for the cOinitruCtion, extension;

• expansion~.rehabilitation; ‘repafr: anci~-im’próiiement of w~te~u~upply~and’ ~sèiva~e trèat~ment

systems and ¶or the adqiusition, preparation, construction and improvepidnLof sites for

economic develoithenl~ in-’this’state,’ás provided in 1~histh~ticl~. - Y~ -~‘~ ‘~
~‘: ‘~-

-,

-
-~‘ ,~: ~ ~

(b) ~otwithstanthng any other provision of this code to the onfrary,,beginmng on the first

day ol? July, one thousand~ pthe hundred ninety five, ‘The first sixte~n~ milhon dollars of the tax

collected pursuant to article thirteen a, chapter eteven of this code shall ~e deposited to the

credit of the West Virginia Infrastructure General Obligation Debt Servi~e Fund created

pursuant to section three, article fifteen b of this chapter Provzded~- That beginning on the

first day of- Ju1~ one ‘thousan’d’,i-tine -hündiièd ninety-eight, the’~rst’ tw~nty-four’millioii dollars

of the tax annually collected pursuant to article thirteen a of this code shall be deposited to

the credit of the West Virginia Infrastructure General Obligation Debt Service Fund created

pursuant to -section three, ti~le’fifteeñ-b of this chapter~.

I

(c) Notwithstanding- án~r provision of subsection (b) of this section to the’ contrary:’ (1’)
None of the collections: from the tax -imposed pursuant to ‘section six,: article thitteeii~a~

chapter eleven of this code shall be so dedicated or deposited, and (2) the portion of the tax

imposed by article thirteen-a, Chapter eleven and dedicated- for p~irpose~of medicaid and the

Division of Forestry pursuant to section twenty a of said article thirteen a shall remain

dedicated for the purposes:set~fort~i i~i,s~id,section twenty~a. ;-‘ ‘~‘~ ~ ~‘--~ ~‘‘

.

-

-.

‘~-.
,- .19
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~(d)~Oh or beforethe fiFs~day of;M~y~9f’each yea coñmezioing’th st~da~. of~Ma~one
thousand nine hundred ninety five, ‘the council, by resolution, shall’ certify to the~ treasurer

and the water developmentt authonty tWe ~‘rincipal and n~erest ‘coverage ratio and amount for

the following fiscal yearj~on any ~infrastructure generai obligation bond,s issue~d pursua~it to the

provisions of article fifteen b of tins ~h~pter~
(e) Notwithstanding any provision of this aa~ticle to the confr~y~ the tax on coalbe~l

methane remitted by the Tax Commissioner for deposit m the W~t~1~irgima Infrastructure~
Fund pursuant to section twenty a, ~irticle thirteen a, chapter eleven of this code shall b~
distributed as follows (1) Seventy five percent of~the moneys so deposited shall be thstribut-~
ed for infrastructure projects in the various counties of tins state in winch the coalbed

methane was produced, ~rid~(2).the’rethalniii~ twenty-five ~ereent;oftheni~eys so deposited
shall be distributed equally to the various counties of this state m winch no coalbed methante
was produced for ~uifrastructure projects Moneys shall be ‘chstributed to each coalbed

methane producing county m direct proportion to the’ amount of taLpaid b~the county using
information provided by the Tax Comn~issioner as required in section twenty a, article

thirteen a, chapter eleven f thi~code
Acts 1994, 1st Ex. Sass., c~26;,~Acts 1995~c~ ,J~3O, eff.March1O,~1995~ Acts 1998,~. 80;eff. 90 days after
March 14, 1998; Acts 2008,,c. 213, ~~June~7, 2~08.~ ~ ~ :-~•~, -

•‘

-~ it t. I .1 ~ ~

Bistj)rical and Statutory No1~
, ~,

Acts 2O08~:c. 213,-added subsec. (e)~’ ‘-; ;-.I ~•.

, I

§ 31—15A—17a.. Infrastru~tur~ revenue bonds payablé”from~A James Manchin

Fund: ‘-. ~-

Notwithstanding any ~the~ provision of this code to the contrary, the Water Development
Authority may issue, in accordance with the provisions of section seventeen of this article,
infrastructure revenue bonds payable from the A. James Manehin Fund ‘created by section

nine, article fifteen-a; chapter t~enty-two~of.’this code and, such- qthér~ sburces as, may be

legally pledged for such purposes-other than ~the West Virgipia. Infrastructure Revenue Debt

Service Fund created by section seventeen of this article. ,- ‘..-

-.
- ~ •~-.I~-’(,.-- 1.

•.

• ‘-1

Acts 2OO3;~c 251, eff..90 days after March 820O3;.~Acts 2Q05,~~
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31—15C—1 Legislative findings and purpose 4 31—15C--8-~ Stimujation qf demand through pub
31—15C—2 ,Definutions ri hç outreach and education

31—15C—3 Broadband Deployment Council es ~1—15C—9 Developm~nt of guidelines and appli
tabhshed members of council ad cation foi~ funding assistance

ministrativesuppoI~t emergency rule making authonty
31—15C—4 Pqwers and duties of the council gun 31—15C--1O Requirements for project funding as3

erally
~. ~

sistance r~view of project apphca
31—15C~-5 Creation of the Broadband Deploy tion by cou~icil cdmpetitive appli

ment Fund cations

31.-15C~8t Categorization of area~ within state’~ ~1—15C--l1 Required reporting by state entities

i for broadband deployment puF ,~ 31—15C—12 ~Lmutation of hability
poses -~31—15C--43 -Protection of proprietary business in1

31-45C—7.
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31—15C-d~4 Expiration of council
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§ 31—15C—1 Legislative findings and purpose

The Legislature finds as follows

• (1) That it is a primary goal of~the Governor; .the~’Lëgislàtureand the itiz~ns f this. sl~até~
by the year two thousand ten, to make every municipality, community, and rural area m’this
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AN ORDINANCE OF THE 01110 COUNTY

COMMISSION CREATING AND

ESTABLISHING A DEVELOPMENT

AUTHORITY

WKEREAS, the Ohio County Commission, pursuant to Chapter 7, Article 12, Section 1, et

seq., ofthe W. Va. Code, as amended, wishes to establish a development authority to, among other

things, promote, develop and advance the business prosperity and economic welfare of Ohio County,

West Virginia.

NOW, THEREFORE, BE IT ORDAINED BY THE OHIO COUNTY COMMISSION,

AS FOLLOWS:

Section 1 Definitions.

The Ohio County Commission (“Commission”) does hereby create and establish a public

agency to be known as the Ohio County Development Authority (“Authority”) which shall operate

within the boundaries of Ohio County, West Virginia (“County”).

Section 2 Purposes.

The purposes for which the Authority is created are to promote, develop and advance the

business prosperity and economic welfare ofthe County, its citizens and its industrial complex; to

encourage and assist through loans, investments or other business transactions in the locating ofnew

business and industiy within the County and to rehabilitate and assist existing businesses and

industries therein; to stimulate and promote the expansion of all kinds of business and industrial

activity which will tend to advance business and industrial development and maintain the economic

stability of the County, provide maximum opportunities for employment, encourage thrift, and

improve the standard ofliving of the citizens of the County; to cooperate and act in conjunction with

other organizations, federal, state or local, in the promotion and advancement of industrial,



commercial, agricultural and recreational developments within the County; and to furnish money and

credit, land and industrial sites, technical assistance and such other aid as may be deemed requisite

to approved and deserving applicants for the promotion, development and conduct of all kinds of

business activity within the County.

Section 3 Management and Control.

The management and control of the Authority, its property, operations, business and affairs

shall be lodged in a board comprising of twelve persons who shall be appointed by the Commission

and be known as members ofthe Authority. The Commission shall appoint one member to represent

the Commission on the board and, for each municipality located within the County, the Commission

shall appoint one member to represent the municipality. The city and town council of each

municipality located within the County shall submit to the Commission the names ofthree persons,

• one of whom the Commission shall appoint to be the municipality’s representative on the board.

Other members ofthe board shall be appointed by the Commission and shall include representatives

ofbusiness~ industiy and labor. The members ofthe Authority first appointed shall serve respectively

for terms of one year, two years and three years, divided equally between these terms. Thereafter,

members shall be appointed for terms ofthree years each. A member may be reappointed for such

additional term or terms as the Commission may deem proper. If a member resigns, is removed or

for any other reason his membership terminates during his term of office, a successor shall be

appointed by the Commission to fill out the remainder of his term. Members in office at the

• expiration oftheir respective terms shall continue to serve until their successors have been appointed

and have qualified. The Commission may at any time remove any member ofthe board by an order

duly entered of record and may appoint a successor member for any member so removed.

)
Other persons, firms, unincorporated associates, and corporations, who reside, maintain



offices or have economic interests as the case may be, in the County, shall be eligible to participate

in and request the Commission to appoint members to the Authonty as the said Authoiity shall by its

bylaws provide.

Section 4 Rights and Powers ofAuthority. Limitations.

The Authority shall be vested with those rights and powers and subject to those limitations

to be found in Chapter 7, Article 12, Section 1, et seq., of the W.Va. Code, as amended, which

relevant portions are hereby adopted as included herein.

Section 5 This Ordinance shall be effective from and after the date of its passage.

ADOPTED this 7rh day of .Ttir,e ~
2000.

THE OHIO COUNTY COMMISSION,

By____
s President

F~\WPDOCcOcOMFflmN&Y~RDINANC.WPD



OHIO COUNTY COMMISSION

The Ohio County Commission met in a regular session on Wednesday, July 20 2000 at 9:00

a.m.

Present at the meeting were Commission President David J. Sims, Commissioner Tim

McCormick, Commissioner Randy Wharton, County Solicitor Landers Bonenberger, Administrator

Greg Stewart, and Administrative Assistant Sara Bowman.

Commissioner McCormick made a motion to approve the minutes from the June 30, 2000

meeting. Commissioner Wharton second. Motion carried with all voting in favor.

WHEELING CENTRAL CHAMPIONS - GIRLS SOYFBALL - Commissioner Sims

presented Coach Rick Magruder with a Resolution of Appreciation for the Wheeling Central Catholic

High School 2000 Single A Girls State Softball Champions. Commissioner Sims commented that this

was the sixth consecutive championship for the school and congratulated the team and their coaches.

Coach Magruder thanked the Commission for their support. Commissioner Sims said that the

Commission had also invited the boys baseball championship team, but they were not able to attend.

OHIO COUNTY BUILDING COMMISSION PIJBUC HEARING - Mr. James Companion
spoke on behalf of the Ohio County Building Commission. All three members of the Building
Commission, Mr. Brian Myers, Mr. Lee Kelvington and Mr. Jack Schuetz were present. He said that

they were present for the public hearing in connection with the proposed acquisition of the AEP building
through the issuance of revenue bonds by the Ohio County Commission. He said that the Commission
had met on previous occasions to discuss the acquisitionof the issuance of the bonds. The hearing today
is set according to statute and a notice of the hearing was published in the Wheeling Intelligencer on July
7 and on July 10, 2000. The notice of proposed bond sale was published on July 3 and July 10, 2000.

The Building Commission is authorized by statute to purchase this building assuming that all terms and

conditions of the statute are complied with. He said that he and Mr. John Porco are serving as counsel

for the Commission. The Commission is prepared to authorize the issuance of the bonds to raise a total

of $375,000, $298,000 would be for the acquisition and the remainder would be for the improvements
to the building. Mr. Companion said that it is proposed that all of the funding for the acquisition would
be through the issuance of revenue bonds in the amount of $375,000. These bonds would then be paid
off by the rents that would be derived from the leasing of the building. Mr. Companion said that the tax

base is not being altered by this transaction. The only security for the bonds is the property itself. Mr.

Companion said that they are prepared to have a closing on this transaction on August 1,2000. He said

that there had been a solicitation ofbids from the local financial institutions for the purchase of the bonds.

Three financial institutions have responded and submitted bids. The Building Commission is prepared
to discuss the acceptance of these bids at the conclusion of the public hearing. Commissioner Sims

convened a public hearing and asked if there was anyone present who would like to speak in regard to

the purchase of the AEP building by the County. No one was present to speak in regards to this purchase,
therefore, Commissioner Sims concluded the public meeting. Commissioner Sims thanked Mr. Myers,
Mr. Kelvington and Mr. Schuetz for serving on theBuilding Commission. He said that the Ohio County
Commission had been looking forward to this purchase for sometime. He said that this will give Ohio

County a judicial annex. He said that it was important to get everyone in the judicial system in one

building and thus enable the County to provide the security needed. This building will also provide
additional space for the Ohio County Sheriff’s department. Commissioner McCormick said that he also

wished to thank the Commission members for the hard work and noted that these members were serving
without pay. Mr. Stewart said that we received bids from Progressive Bank, Wesbanco and One Valley
Bank. He said that after reviewing all of the proposals, Progressive Bank has submitted a 5.94% fixed

rate over fifteen (15) years and he recommended this as the best alternative. Commissioner Sims asked

if all of the bids were comparing apples to apples and Mr. Stewart said that they were all three



comparable. Mr. Stewart said that the other two bids provided a variable rate that both started at higher.
than the 5.94% offered by Progressive. He said that he would feel better with a fixed rate over the fifteen

(15) year period. Mr. Jack Schuetz made a motion to accept the bid submitted by Progressive Bank. Mr.

Brian Myers second. Motion carried with all voting in favor. Mr. Jim Companion presented the Building
Commission with a Resolution for purchase of the building. Mr. Jack Schuetz made a motion to accept
the Resolution. Mr. Brian Myers second. Motion carried with all voting in favor.

OHIO COUNTY’S PROMISE - Mr. Jim Wright thanked the Commission on behalf of Ohio

County’s Promise for allowing them to speak at today’s meeting. He introduced Laura Weibel, Director

of the Child Care Food and Nutrition Program for the Diocese of Wheeling/Charleston and Lee Hager,
Director ofOhio County Family Resource Network. Ms. Weibel said that statistics show that the welfare

of our children is the most pressing issue facing the nation today and that personal involvement in the

liyes of our children of our community is the most important legacy that we can leave them. She said that

America’s Promise is about connecting kids to community resources and surrounding them with assets

and affirmations. Ohio County and its Promise has much to offer the young population within our

community through its existing resources, community partners as well as developmental assets. She said

they include all members of our community and no one child is left out. The five fundamental resources

of America’s Promise are to teach, to nurture, protect, mentor and serve. This gives these children what

they need to succeed which is support, empowerment, constructional use of their time, boundaries and

expectations, commitment to learning, positive values, social competency and positive identity. She

asked the Commission for their help in this ongoing commitment to the children by providing the

necessary financial support so that they can employ an Americore Promise fellow. Ms. Hager said that

Ohio County’s Promise is a program under the Family Resource Network and they are the (501C3) that

sponsors this program. She said that the Governor’s Summit for West Virginia’s Future was held in

October of 1997 and before that Summit all County Commissions across the state received information

from Governor Underwood requesting their help in promoting the Promise across the state of West

Virginia. She requested $5,000 from the Commission which will be a match amount of money so that

they could secure an Americore Promise fellow to work with them. She said that this is the third year that

they would be working with an Americore Promise fellow and each year they had to provide a $5,000
match. She said that this match money does not cover salary, but rather for training conference fees for

the Arnericore person and travel costs across the County and across the State. She said that Ohio County
is considered a Community of Promise. She said that the state of West Virginia is the national leader as

far as the Promise movement She said that there 518 Americore fellows in the nation and West Virginia
has 14 and Ohio County is lucky enough to have one of those Americore fellows. She said that this is

not another social service agency, but rather an alliance collaboration of a lot of programs and a lot of

services that are already in the community. Corrimissioner Sims said that he had read that West Virginia
has the most communities participating in this program. He said that the person who is running this

program on the State level needs to be congratulated. Commissioner McCormick made a motion to

provide the $5,000.00 from the contingency fund as requested by the Ohio County Promise.

Ms. Hager said that Gen. Cohn Powell will be coming to West Virginia in August to speak at the annual

conference. He is coming to West Virginia because we have been so successful in the program across

the state. Commissioner Wharton second. Motion carried with two voting in favor. Commissioner Sims

abstained.

FAMILY SERVICES OF THE UPPER OHIO VALLEY GRANT ADMINISTRATION -

Mr. Stewart gave the Commission a copy of a Resolution and an Information Sheet from Family Services.

He said that they were successful in securing $25,000 from the Legislative Digest They hope to make

some improvements to the Human Resource Center. In order to accomplish this, they must ask the

Commission to administer the grant Commissioner Wharton made a motion to administer the grant for

Family Servrnes. Commissioner McCormick second. Motion carried with all voting in favor.

EMERGENCY SHELTER GRANT PROGRAM CONTRACI APPROVAL - Mr. Stewart

said that this had been an on going grant for several years with the Ohio County Commission. He said



that they did receive approval again this year for $34,000 for the YWCA Emergency Shelter Program and

$20,000 for the Homeless Coalition. Commissioner McCormick made a motion to approve the

Resolution. Commissioner Wharton second. Motion carried with all voting in favor.

JUVENILE ACCOUNTABILITY INCENTIVE BLOCK GRANT CONTRACT

APPROVAL - Mr. Stewart said that this was the second year for this program. The total for this grant
was a little over $49,000. There is a $5,000 match for the County. He said that Mr. Jim Lee spoke to the

Commission about this at budget time. Mr. Stewart submitted a Resolution to the Commission

authorizing the President to sign the contract to administer the program. Commissioner McCormick

made a motion to approve the Juvenile Accountability Incentive Block Grant Commissioner Wharton

second. Motion carried with all voting in favor.

OHIO COUNTY CORRECTIONAL FACILITY - GENERATOR REPLACEMENT

BIDS- Mr. Stewart said that the Commission had previously approved putting the generator at the

Correctional Facility out for bid. He said that the generator is twenty-two (22) years old. He said that

the jail is wired into this building as a back up at this time. He said that they received three bids
,
Davison

Electric for $21,500, United Electric for $20,200, and Yahn Electric for $17,087. Mr. Stewart said that

all are qualified bids. Commissioner McCormick made a motion to award the bid to Yahn Electric.

Commissioner Wharton second. Motion carried with all voting in favor.

ARCHITECTURAL SERVICES FOR INITIAL COURTHOUSE ANNEX

RENOVATIONS - SELECTION COMMITTEE - Mr. Stewart said that in anticipation of the closing
on August 1, he had put out an RFP for architectural services. He said that according to code, we must

go through a negotiation process and have a selection committee of three to five people in place. He

presented the Commission with a list ofnames recommended to serve on this committee. The list consists

of Mr. Greg Stewart, Tammy Ward, Landers Bonenberger, and Terry Sterling. Commissioner Wharton

made a motion to approve the recommended committee members. Commissioner McCormick second.

Motion carried with all voting in favor.

ENGINEERING & SURVEYING SERVICES FOR FORT HENRY DEVELOPMENT -

PHASE I SELECTION COMMITTEE - Mr. Stewart said that we are moving past the concept phase
and moving into the design and construction phase of the first 60 acre area. Mr. Stewart said that again
we need to acquire engineering and surveying services and we must again have a selection committee.

Mr. Stewart recommended himself, Mr. John Miller, our Extention Agent and a former Caterpillar
Manager and understands heavy equipment and moving the earth, Mr. Tom Tominack, our Airport
Manager. Mr. Tominack is very familiar with this process because we have gone through this process

at the airport. Also Mr. Greg Stone, Federal Soil Conservation District Representative and also a

Geologist and Mr. Craig O’Leary from OVIBDC. Commissioner McCormick made a motion to approve
the recommendation for the committee. Commissioner Wharton second. Motion carried with all voting
in favor.

OHIO COUNTY AIRPORT - LEASE REVISION - Mr. Tom Tominack said that Arnencan

Legends has requested a new name be applied to their lease agreement. Mr. Bonenberger has reviewed

the Assignment and Assumption Agreement and he does not have any difficulty with this change. The

name is to be changed to Bud Forte & Associates. Commissioner McCormick made a motion that the

President of the Commission sign the documents to change the name on the lease. Commissioner

Wharton second. Motion carried with all voting in favor. Commissioner Sims congratulated Mr.

Tominack on the July 4th celebration at the Ohio County Airport. Mr. Tominack said that this would not

have been possible without the support of the Commission.

OHIO COUNTY DEVELOPMENTAUTHORITY - Mr. Stewart provided the Commissioners

with a copy of the list of names and their cities that were submitted. We must have one representative
from each of the six conmiunities in the County and six members appointed by the Commissioners to



serve on this Authority. Commissioner Sims made a motion to appoint Randy Russell from the Village
of Clearview. Commissioner McCormick second. Motion carried with all voting in favor.

Commissioner McCormick made a motion to appoint Nancy Weeks from West Liberty. Commissioner

Wharton second. Motion carried with all voting in favor. Commissioner Wharton made a motion to

appoint Lany Bandi from City of Wheeling. Commissioner McCormick second. Motion carried with

all voting in favor. Commissioner Wharton made a motion to appoint Raymond }Iebling from

Triadeiphia. Commissioner McCormick second. Motion carried with all voting in favor. Commissioner

McCormick made a motion to appoint Paul Walters from the Village of Bethlehem. Commissioner

Wharton second. Motion carried with all voting in favor. Commissioner Wharton made a motion to

appoint John Lucas from the Village of Valley Grove. Commissioner McCormick second. Motion

carried with all voting in favor. Commissioner Sims made a motion that the three Ohio County
Commissioners be appointed to serve. Commissioner McCormick second. Motion carried with all voting
in favor. Commissioner Sims made a motion to appoint Todd Hayes. Commissioner Wharton second.

Motion carried with all voting in favor. Commissioner McCormick made a motion to appoint Terry
Sterling. Commissioner Wharton second. Motion carried with all voting in favor. Commissioner

Wharton made a motion to appoint Orphey Kiempa. Commissioner McCormick second. Motion carried
with all voting in favor. Commissioner Sims said that this would make the minimum and that they could

add members up to twenty-five (25) later if needed.

OHIO COUNTY SHERIFF’S SEULEM.ENT - Mr. Stewart presented the Sheriff’s Settlement

for the fiscal year ending June 30, 2000. This is for every fund that the Ohio County Sheriff’s Office

administers. Mr. Stewart said that if there are any revisions, they will bring them back to the Commission

at that time. Commissioner Wharton made a motion to accept the Sheriff’s Settlement as presented.
Commissioner McCormick second. Motion carried with all voting in favor.

HOTEL TAX BUDGET REQUEST - Mr. Stewart said that he had received a request from the

Oglebay Tennis Club for the annual West Virginia Tennis Open. Commissioner McCormick made a

motion to allocate $500.00 from the Hotel Tax Budget to the Oglebay Tennis Club for the West Virginia
Open. Commissioner Wharton second. Motion carried with all voting in favor.

BANK PLEDGE AGREEMENTS - Mr. Stewart presented the bank pledge agreements from

Wesbanco and Progressive Bank. Commissioner Wharton made a motion to approve the bank pledge
agreements from Wesbauco and Progressive Banks. Commissioner McCormick second. Motion carried

with all voting in favor.

BUDGET REVISIONS - UNENCUMBERED FUND BALANCE 7/1/2000 - Mr. Stewart

reported that the General County unencumbered balance for the fiscal year 2000/2001 was $180,605.
He said that this must be submitted to the State Tax Department prior to July31, 2000. Mr. Stewart said

that there was $361,323 unexpended items from the budget. The contingency balance is $82,551 minus

the $5,000 for the Ohio County’s Promise. Mr. Stewart recommended that the Commission provide
$75,000 to assist in the renovation of the AEP building and to put the balance of $105,605 in the

Contingency Fund. This would leave a contingency balance of approximately $183,156. Commissioner

McCormick made a motion to take $75,000 from the unencumbered balance to assist in the renovation

of the AEP Building and to put the balance in the Contingency Fund. Commissioner Wharton second.

Motion carried with all voting in favor.

STAFF REPORTS

Mr. Stewart said that he had been notified by Mr. Jim Companion that the closing of the Linsly
Bond Issue will be held on July 31, 2000 at Wesbanco. Mr. Stewart said that he and Mr. David Sims will

be present for the closing to sign the documents.



Mr. Stewart said that he did receive the Highway Safety Grant from the State. He said that the

six month total is $$34,]36.

BILLS TO BE PAID

A copy of the bills to be paid were submitted to the Commission for their approval.
Commissioner McCormick made a motion to pay the bills as presented. Commissioner Wharton second.

Motion carried with all voting in favor.

REVIEW OF EXONERATIONS

The following exonerations were presented to the Commissioners. Those exonerations were

#83,#421#423,#425,#426,#84,#85,#86,#87,#88,and a debit on #43. The Assessor recommended these

exonerations. Commissioner McCormick made a motion to approve the exonerations based upon the

recommendation of the Assessor. Commissioner Wharton second. Motion carried with all voting in

favor.

COMMISSIONER’S COMMENTS

Commissioner McCormick congratulated Mr. Tom Tominack on the job he and his staff did on

the July 4th celebration.

There being nothing further to discuss, Commissioner Sims adjourned the meeting. The next

meeting will be held on Wednesday, August 2, 2000 at 4 p.m.

David J. Sd~isJ Gregory L. tewart

Commission’s.~resident County Administrator



Ohio County Development Authority
Meeting Minutes

June 16, 2009

The Ohio County Development Authority met on June 16, 2009 in the Ohio County Commission Board
Room. Board members in attendance were Lariy Bandi, Tom Cerra, Raymond Helbling, John Lucas, Tim
McCormick, Randy Russell, David Sinis, Terry Sterling, Greg Stewart, Paul Walters, and Randy Wharton. Mr.
Sims stated a quorum is present.

Also in attendance were legal counsel Lanny Bonnenberger, and guests Andy McKenzie and Jim

Rosenberry.

~pprova1 of May 5, 2009 Meeting Minutes

Mr. Sims stated the first item on the agenda is the approval ofthe minutes from the May 5, 2009
meeting. Mr. Cerra moved to accept, seconded by Mr. Stewart. Motion carried with all voting in favor.

Treasurer’s Report
Mr. Stewart stated the report is as of June 16, 2009. The bank balance as of our last meeting was

$221,095.67. We have received contributions from Coal Severance of $14,500. Revenues include rent and

CAM fees of $492,556.91 and refunds and reimbursements in the amount of $255.24. Disbursements are

listed with back up attached and they total $413,635.42. That leaves an Operating Bank balance as of May31,
2009 at $314,772.40.

The construction bank balance is $427,405.73, and listed below are the checks written for June 2009 and

the funding which includes the West Virginia UDC Loan for $3,000,000 which we closed on June 12. The cash

available as of June 16, 2009 is $1,839,153.

Finally, is a detailed listing of Future Commitments and then available funding — including West Liberty
University’s Contribution of $800,000. Total monies available is $1,380,982. Mr. Stewart asked that everyone

please take a minute and sort back through that information. Mr. Sims asked if there were any questions. Mr.

Cerra moved to accept the Treasurer’s Report, seconded by Mr. Sterling. Motion canied with all voting in

favor.

~ew Member

Mr. Sims stated that you may have noticed Andy McKenzie here with us. Beginning July 1, 2009, Mr.

Bandi will be resigning from the board, and Mayor McKenzie will be his replacement. We want to welcome

Mayor McKenzie to the Development Authority and to thank Larry for his time and contribution to the

development authority. Your knowledge in the business world has certainly been a value to us, so we thank

you.. Mr. Bandi stated it has been a pleasure working with everyone, and I have enjoyed my time on the board

and look forward to the continued success of The Highlands.

Guest — Mr. Jim Rosenberry

Mr. Rosenberry stated that I live in Bethlehem and retired two years ago from a large excavating

company with 47 years of service and 30 as the district manager right here in Wheeling. I want to say what a

great development The Highlands is, and any community would be proud to have, and you all deserve a lot of

credit.

On the flip side, in my opinion it looks to me like in the last several years you guys have been passing

out a lot of work and by-passing the bidding process. I have three scenarios that I would like to run by you and

see what you have to say.

First would be the side that has Eat n’Park, Quiznos, Cracker Barrel, WesBanco, Cheddars, McDonalds,

Wendy’s. All of those sites were done by one contractor and not a one of them was bid. There are other sites

iut there too, but those in a row are real obvious. Mr. Sims asked is there a question? Mr. Rosenberry stated

.he question would be why weren’t they bid. Mr. Stewart stated that I do not know that statement is one-

hundred percent accurate. We do some change order work, as we are allowed to do. Just as we did some

change order work with Beaver Excavating when you were with them.

Mr. Rosenberry stated then let me mention change orders. They are meant to be used inside a contract.

The state of West Virginia and the state of Ohio do not issue change orders to give out new jobs. And I think

you guys are tied in to state bidding specs. Mr. Stewart stated that we have often honored that, but we are not

required as the development authority to follow the same bidding guidelines as the local government entity or

state ofWest Virginia. The state also has an economic development branch — the EDA, and they are similar and

do not have to follow all of those bidding requirements. When we started the development and some of our



early grant dollars were in play, following the state guidelines was a requirement because the authority was

utilizing state grant dollars.

Mr. Rosenberry stated the second situation is Lot 9 and Lot 13C that was handed out on a time and

material basis. Mr. Stewart stated Lot 13 was bid. Mr. Rosenberry stated I said 13C. Mr. Stewart stated 13C

was just afill easement area for us. That is where all of the initial dirt from Lot 13 went, so that was part of the

Lot 13 contract. In the case of Lot 9, it was to our advantage to finish that under change order because the fuel

prices had went up. That was included in the Lot 13 job, but it was not conceived in the beginning that we

would do all of that, but with the permit delays, we did change order it in. If we would have bid that out, in my

opinion it would have cost us more because fuel had gone up significantly.
The third item is on May 6 there was an article in the newspaper that the development authority was

going to have Wild Escape Theme Park Steve Minard bid out and pay for the earth work on his project. And I

guess I wonder how does that happen? How can the county take publicly owned land and turn it over to a

private developer. Mr. Stewart stated we are bidding that out. We have always been going to control the dirt

work on that job. Mr. Rosenberry stated no, I have the newspaper article right here. Mr. Sinis stated that I am

sure it does say that, but it does not mean it is fact.

Mr. Rosenberry stated that is all I have. I just wanted to question the bidding process and why certain

projects were not bid. Mr. Bonenberger stated there is nothing in the statute that created the development

authority or that requires the development authority to bid out contract work. In West Virginia, it is the state

and political sub divisions of the state that are required to bid out construction contracts. The development

authority is not defined as a political subdivision; it is a public corporation which is an entirely different

creature under the law.

Mr. Rosenberry asked does this board have any statutes on file anyplace? Are you saying you do not

have any bidding regulations? Mr. Sims stated we have our own. Mr. Stewart stated we have bid criteria in our

contract documents, and we can get you a copy of those.

Marketing
Mr. Stewart stated I was hopeful on having something to show you tonight. They have a lot of it

completed, but not to the point to set up and show. We are making progress.

Site Development

Pernuttin

Mr. Stewart stated I am happy to report that all the permits are complete, and today we signed the final

easement docwnent for our mitigation work on Middle Wheeling Creek.

Earthwork

Lot 9 and 13C

These began on April 3 and all of that earthwork for Straub’s should finish around July 13. Straub is

still planning on being onsite on August 1 Sthto start the construction of their facility. There will be a little

earthwork to do down by the Gantzer farm.

Buildint~s

OCDA Building II

Mr. Russel stated on Building II we are at ninety percent for Fusion Steakhouse, they want to open

August 1. The Wings to Go folks are doing their build out right now. AT&T is in design for some revisions

they have requested which added an addition all 000 square feet to their space — which means more rent. Don

Tequilas is back on track, and we still have one vacant space.

QS&L

The roofhas started to go on, and then the entire building wiil be closing in and the glass will go up.

We are still looking for the first week ofAugust for opening.

TC-5

Mr. Stewart stated we are still on schedule, and they are looking to be ready August 15. The first floor

tenants will not start opening until September.

Sheetz



01110 COUNTY DEVELOPMENT AUTHORiTY

Meeting Minutes

November 17, 2009

The November 17, 2009 meeting of the Ohio County Development Authority was called to order.

Those in attendance were Lenny Bonenberger, Raymond Heibling, John Lucas, Tim McCormick, Randy

Russell, David Sims, Teny Sterling, Gregory Stewart, Paul Walters, Nancy Weeks, and Randy Wharton.

Approval of October 28, 2009 Meeting Minutes

Mrs. Weeks moved to accept the minutes submitted, Terry Sterling seconded. Motion carried with all

voting in favor.

Election of Officers

With the resignation of Larry Bandi, that leaves the position ofVice President vacant. Tim McCormick

nominated Nancy Weeks, seconded by Paul Walters. It was moved that the nominations be closed. All voted in

favor ofNancy Weeks serving as Vice President. Motion carries.

Treasurer’s Report: As of October 30, 2009

Mr. Stewart stated you have before you the Treasurer’s Report that begins with the balance since the last

meeting - $495,007.89. We have taken in revenues of rent and CAM of $593,401.88 which gives us a balance

of $1,088,409.77. Below that are the accounts payable runs totaling $787,389.97. We now have a bank balance

with Progressive of $301,019.80.

The Construction account balance at United is $49,489.29. After the checks taken in and the future

commitments — as listed — leaves cash available today of $45,322.
John Lucas moved to accept the Treasurer’s Report, seconded by Ray Heibling. Motion carried with all

voting in favor.

Financing

Mr. Stewart stated we continue to move along with the Federal EDA on our water project. As we will

go over, an engineering firm has been selected for your approval. The next step will be to sign a contract with

them and then schedule a kick-off meeting with them in mid-December.

Site Development

Buildings
OCDA Building II

Mr. Stewart stated most of the tenants are open. Don Tequilas is the one we are waiting on. Mrs.

Weeks asked if you get feedback on how they are doing. Mr. Stewart stated we do see the sales reports. Fusion

is doing very well, Smoker Friendly and AT&T we do not have any history on yet, and Wings-to-Go is going
well.

Town Center V

Allstate is open, H&R Block is set to open on January 1,2010, NiNi’s Treasurers is opened and has a

very nice space and is doing very well. We are working on the Tony’s Nails spot.

Utilities

Traffic Signals
Mr. Stewart stated that the controller for the flashing signal down by the theatre should be in next week.

There is one problem with the signal at the Sheetz intersection where the left turn signal is not working and we

have notified them of that.

Lot 9

As this area progresses, you can see that the building is now coming out of the ground. Mr. Duggan has

called a couple of times asking about the waterline progress. Although we have no formal obligation with him,

I have let him know we will get there as soon as we can.

Engineering
Ohio County Water Project



Mr. Stewart stated the engineering committee - which includes Tom Tominack, Orphy Klempa, Terry
Sterling, John Miller and I- interviewed three of the engineers that we mentioned at the last meeting. You have

before you the individual score sheets and with them a composite of those scores. Vaughn Coast & Vaughn is

who the committee is recommending to the board. Mrs. Weeks moved to approve, seconded by Mr. Lucas.

Motion carried with all voting in favor.

Executive Session

Mr. Sims stated we need to go into Executive Session under WV Code 6-9A-4(9) in order to discuss

potential tenant and property transactions. Mrs. Weeks so moved, seconded by Mr. Kiempa. Motion carried

with all members present voting in favor.

The membership came out of Executive Session

Tenant Transaction

Mr. Sims stated we have the agreement for Daniel’s Menswear to operate in the former Crones space.

Mr. Russell moved to approve, seconded Mr. Heibling. Motion carried with all voting in favor.

The

~as
adjourned.

D Id SI111~~,kres?ttP.~~t Gr~gory St.~’.wa’t. S€c/Trea5ur4~r



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, Orphy Kiempa, do solemnly swear that I will faithfully discharge the duties as a

member of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of

the West Virginia Code, to the best of my skill and

Sign ure

Print name and Address:

Mr. Orphy Kiempa
56-1 9th Street

Wheeling, WV 26003

Subscribed and sworn before me, in said County and State, this l4~” day of December 2010.

LCC/?c~4~41C(J
Notary Public

~ c
\,- —~ C:’



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

1, Gregory L. Stewart, do solemnly swear that I will faithfully discharge the duties as a member

of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of West

Virginia Code, to the best of my skill and judgment.

0 O~ Signature

Print name and address:

Gregory L. Stewart

1500 Chapline Street

Wheeling, WV 26003

Subscribed and sworn before me, in said County and State, this 8th day of April 9, 2009.

Notary Public

~.n.__._!.__.._.__.



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, Andy McKenzie, do solemnly swear that I will faithfully discharge the duties as a

member of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of

the West Virginia Code, to the best of my skill and judgm~nt.

Signature

Print name and Address:

Andy McKenzie

12 Pinewood Drive

Wheeling, WV 26003

Subscribed and sworn before me, in said County and State, this 14th day of December 2010.

/9 ./ ii)

Notary Public

A



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, TomCerra, do solemnly swear that I will faithfully discharge the duties as a member of

the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of the West

Virginia Code, to the best of my skill and judgmenL

Print Name and Address:

Mr. Tom Cerra

21 Armory Drive

Wheeling, WV 26003

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

Notary Public

UUUL.

~4•: :cr \‘nSi ~J~P.G8’~lt’

~ Ai~~ ‘~
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OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, NancyWeeks, do solemnly swear that I will faithfully discharge the duties as a member

of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of the

West Virginia Code, to the best of my skill and judgment.

•/1A~Iil;4IO
Signatu(~

Print Name and Address:

Mrs. Nancy Weeks

4041 Oglebay Drive

Wheeling, WV 26003

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

>~~ / f)

~ ~J~4iicV~—’~ ~1(L ~

\~ t’ A Notary Public
-~ ~icfl~R

~ F~b 1~. 2016

~~



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, JohnLucas, do solemnly swear that I will faithfully discharge the duties as a member of

the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of the West

Virginia Code, to the best of my skill and judgment.

c~%~“
S~ghature

Print Name and Address:

Mr. John Lucas

~D-2-Bux 66 ~?r8-~ ~
Valley Grove, WV 26060

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

c4’~(~
Notary Public

2~I~3



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, TimMeCormick, do solemnly swear that I will faithfully discharge the duties as a

member of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of

the West Virginia Code, to the best of my skill and judgment.

~
Signature

Pi~nt Name and Address:

Mr. Tim McConnick

1500 Chapline Street

Wheeling, WV 26003

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

j ~ ‘~.NI/ Notary Public
/

f ~

~
~



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, RaymondHelbling, do solemnly swear that I will faithfully discharge the duties as a

member of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of

the West Virginia Code, to the best of my skill and judgment.

Sig~~re

Print Name and Address:

Mr. Raymond Heibling
4899 National Road

Triadelphia, WV 26059

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

•

,~ \ •~ :&ULL

~ Notary Public
~

\‘ _J— / (~~J

k 1 ~

:~. 20 ~



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, TomCerra, do solemnly swear that I will faithfully discharge the duties as a member of

the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of the West

Virginia Code, to the best of my skill and judgment.

Print Name and Address:

Mr. Torn Cerra

21 Armory Drive

Wheeling, WV 26003

Subscribed and sworn to before me, in said County and State, this 81h day of April, 2009.

1
-‘

,.,() (~~

~

~

~~ .~
S

.
.1

,ç~.

. *
..*

Notary Public



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST ViRGINIA

COUNTY OF OHIO, TO WIT;

I, PaulWalters, do solemnly swear that I will faithfully discharge the duties as a member

of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of the

West Virginia Code, to the best of my skill and judgment.

Signature

Pimt Name and Address:

Mr. Paul Walters

45 Baytree Drvie

Wheeling, WV 26003

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

~—--
__________________

or (

Notary Public

~i~A ,~ ~
— /

~ ~.



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGiNIA

COUNTY OF OHIO, TO WIT;

I, RandyRussell, do solemnly swear that I will faithfully discharge the duties as a member

of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of the

West Virginia Code, to the best of my skill and judgment.

Print Name and Address:

Mr. Randy Russell

5 Maser Lane

Wheeling, WV 26003

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

s~M,a..

(~F~~I.~AL
~ ~c

I .“. ~.

V..

~

(~4~6~J
Notary Public



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGiNIA

COUNTY OF OHIO, TO WIT;

I, RandyWharton, do solemnly swear that I will faithfiully discharge the duties as a

member of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of

the West Virginia Code, to the best of my skill and judgment.

. ~
Signature

Print Name and Address:

Mr. Randy Wharton

1500 Chapline Street

Wheeling, WV 26003

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

‘~ ~‘ I Notary Public
<~ / 7 7

1

~

-~ 2~i~ 1



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, TerrySterling, do solemnly swear that I will faithfully discharge the duties as a member

of the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of the

West Virginia Code, to the best of my skill and judgment.

-~

S~

Print Name and Address:

Mr. Terry Sterling
Chamber of Commerce

1310 Market Street

Wheeling, WV 26003

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

Notary Public
~ ~

\

I I.,

~
~ ~ ~

~~‘,‘“‘ “—“v~



OATH OF OFFICE AND CERTIFICATE

STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO WIT;

I, DavidSims, do solemnly swear that I will faithfiully discharge the duties as a member of

the Ohio County Development Authority, in accordance with Chapter 7, Article 12 of the West

Virginia Code, to the best of my skill and judgment.

Signature

Print Name and Address:

Mr. David Sims

1500 Chapline Street

Wheeling, WV 26003

Subscribed and sworn to before me, in said County and State, this 8th day of April, 2009.

-

c~cLN1~~
Notary Public

F 5-
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BY LAWS OF THE

01110 COUNTY DEVELOPMENT AUThORiTY

ARTICLE I - THE AIJTHORJTY

Section 1. Name of Authority The name ofthe Authority shall be the “Ohio County

Development Authority.” It shall herein after, in these By Lawa, be referred to as the

“Authority.”

Section 2. Authority to be a Public Corporation The Authority and the members

thereof shall constitute and be a public corporation under its name, as provided by Chapter 7,

Article 12, Section 1, et seq., ofthe West Virginia Code and as such shall have perpetual

succession, may contract and be contracted with, sue and be sued, plead and be pleaded, and have

and use a common seal.

Section 3. Powers and Authority The Authority shall have and may exercise all of

the powers and authority as provided and set forth in Chapter 7, Article 12, Sections 1 through 14

ofthe West Virginia Code, as amended, and as the Legislature ofthe State ofWest Virginia may

hereafter confer upon similar Development Authorities.

Section 4. Office ofAuthority The office ofthe Authority shall be located within

Ohio County, West Virginia, at such place as may be designated by the Authority.

Section 5. Place ofHolding Meetings All meetings ofthe Authority shall be held at

the office ofthe Authority, or at such other place in Ohio County as the President ofthe

Authority shall determine and as shall be stated in the notice of such meetings.

ARTICLE II- MEMBERS OF THE AUTHORiTY

Section 1. Management and Control ofthe Authority Management and control of

the Authority, its property, operations, business and affairs shall be lodged in a Board ofthe
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Authority, which shall be appointed by the Ohio County Commission.

Section 2. Members ofthe Authority The Authority shall consist of not fewer than

twelve (12) nor more than twenty-one (21) persons who shall be appointed by the County

Commission of Ohio County as provided by Chapter 7, Article 12, Section 3 ofthe West Virginia

Code.

Section 3. Terms ofAppointment In accordance with Chapter 7, Article 12, Section

3 ofthe West Virginia Code, initial appointments to the Authority shall be staggered terms of one,

two and three years~ which shall be divided equally among the newly appointed members.

Thereafter, members shall be appointed for terms ofthree (3) years each.

Members may be reappointed to additional terms. If a member resigns, is removed or his

or her membership terminates for any other reason during his or her term of appointment, a

successor shall be appointed by the Ohio County Commission to fill out the remainder of his or

her term. Members in office at the expiration oftheir respective terms shall continue to serve

until their successors have been appointed and have qualified. The AuthorIty may recommend to

the Ohio County Commission that it remove a member ofthe board, who has, without being

excused by the President ofthe Authority, missed three (3) regular meetings in any calendar year.

The Ohio County Commission may at any time remove any member ofthe board ofthe Authority

by an order duly entered of record and appoint a successor member for any member so removed.

ARTICLE 111 - MEETINGS

Section 1. Annual Meeting ofMembers An annual meeting of the members of the

Authority shall be held in January of each year, on a date, time and place in Ohio County to be

designated by the President. The Secretary shall send a notice of said meeting to all members by

regular mail not less than fifteen (15) days before the meeting date. At each annual meeting, the



D.

D Authority, which shall be appointed by the Ohio County Commission.

Section 2. Members ofthe Authority The Authority shall consist of not fewer than

twelve (12) nor more than twenty-one (21) persons who shall be appointed by the County

D
Commission of Ohio County as provided by Chapter 7, Article 12, Section 3 ofthe West Virginia

Code.

Section 3. Terms of Appointment Jn accordance with Chapter 7, Article 12, Section

3 ofthe West Virginia Code, initial appointments to the Authority shall be staggered terms of one,

two and three years, which shall be ~livided equally among the newly appointed members.

Thereafter, members shall be appointed for terms ofthree (3) years each.

Members may be reappointed to additional terms. If a member resigns, is removed or his

or her membership terminates for any other reason during his or her term ofappointment, a

successor shall be appointed by the Ohio County Commission to fill out the remainder ofhis or

her term. Members in office at the expiration of their respective terms shall continue to serve

until their successors have been appointed and have qualified. The Authority may recommend to

the Ohio County Commission that it remove a member ofthe board, who has~ without being

excused by the President ofthe Authority, missed three (3) regular meetings in any calendar year.

The Ohio County Commission may at any time remove any member ofthe board ofthe Authority

by an order duly entered of record and appoint a successor member for any member so removed.

ARTICLE III- MEETINGS

Section 1. Annual Meeting ofMembers An annual meeting ofthe members ofthe

Authority shall be held in Januaiy of each year, on a date, time and place in Ohio County to be

designated by the President. The Secretary shall send a notice of said meeting to all members by

regular mail not less than fifteen (15) days before the meeting date. At each annual meeting, the



members shall elect the officers of the Authority, for the terms and as herein after provided, and

shall transact such other business as may be properly considered by the members.

Section 2. Other Meetings ofthe Authority Other meetings ofthe members ofthe

A thoiityshall beheld from time totimeat suchtiniesas maybe deemed necessaiy and as may be

called by the President ofthe Authority, or by a majority ofthe members ofthe Board ofthe

Authority. The Secretary shall send notices ofmeetings to all members by regular mail not less

than fifteen (15) days before the meeting date.

Section 3. Ouorum A quorum ofmembers at the annual or other meetings ofthe

Board ofthe Authority shall be necessary. A quorum shall consist of at least fifty percent (50%)

of’the members ofthe authority.

Section 4. ~. Each member ofthe Board ofthe Authority shall be entitled to one

(1) vote at any meeting ofthe Board ofthe Authority. Votes by proxy shall not be permitted.

Ex-officio members shall have no voting rights.

ARTICLE IV - OFFICERS

Section 1. Officers ofthe Authority The officers ofthe Authority shall consist ofa

President, Vice President. Secretary and Treasurer, who shall, except for the Treasurer, be elected

by the members from the membership ofthe Board ofthe Authority at the annual meeting ofthe

Board ofthe Authority. The offices of Secretary and Treasurer may be held by the same

individual. Interim officers may be elected upon formation ofthe Authority and serve until the

first annual meeting. The officers so elected shall serve in their respective positions until the next

annual meeting ofthe Authority or until their successors are duly elected by the membership of

the Authority.

Section 2. Presidem The President shall preside at all meetings ofthe Executive



Committee and act as chairperson at all meetings of the members. The President shall have

power to call special meetings ofthe members and Executive Committee for any purpose. When

authorized by the Executive Committee, he or she shall make and sign contracts and agreements

in the name ofand on behalfofthe Authority. While the Executive Committee is not in session,

he or she shall have general management and control ofthe business and affairs ofthe Authority;

and he or she shall generally do and perform all acts incident to the office ofPresident, or which

are authorized or required by law.

Section 3. Vice President The Vice President shall have such powers and shall

perform such duties as may be assigned to him or her by the Executive Committee. In case of

absence or disability ofthe President, the duties ofthe office ofthe President shall be performed

by the Vice President unless and until the Executive Committee shall otherwise direct.

Section 4. Secretary The Secretary shall give, or cause to be given, notice of all

meetings of members and Executive Committee, and all other notices required by law or by these

By Laws, and in case of his or her absence or refusal or neglect so to do, any notice may be given

by any person thereunto directed by the President, or by the Executive Committee upon whose

requisition the meeting is called, as provided by these By Laws. He or she shall record all the

proceedings of the meetings ofthe Board ofthe Authority and of the Executive Committee in a

book to be kept for that purpose, and shall perform such other duties as may be assigned to him

by the Executive Committee or the President. He or she shall have the custody ofthe seal ofthe

Authority and shall affix the same to all instruments requiring it, when authorized by the

Executive Committee or the President, and attest the same.

Section 5. Treasurer The Treasurer shall have custody of all funds, securities,

evidence of indebtedness and other valuable documents ofthe Authority; he or she shall receive



and give, or cause to be given, receipts and acquittance for monies paid in on the account ofthe

Authority and shall pay out of the fluids on hand all debts ofthe Authority ofwhatever nature and

upon maturity ofthe same; he or she shall enter or cause to be entered in books ofthe Authority

to be kept for the purpose, fill and accurate accounts of all monies received and paid out on

account ofthe Authority, and he or she shall perform all the other duties incident to the office of

Treasurer.

Section 6. Signatures All checks, orders and drafts for the payment ofmoney shall

be signed by both the Treasurer and countersigned by one other officer or the Executive Director,

ifone is appointed.

Section 7. Executive Director An Executive Director may be appointed by the

Executive Committee. His or her duties shall be determined by the Executive Committee from

time to time as appropriate.

Section 8. Fidelity Bond The Authority may require bond for the officers authorized

to sign checks.

ARTICLE V - EXECUTIVE COMMiTTEE

Section 1. Members ofthe Executive Committee There shall be an Executive

Committee of five (5) members ofthe Board ofthe Authority which shall be comprised ofthe

persons holding the following qualifying positions ifthey are members ofthe Authority, duly

appointed by the Ohio County Commission:

(a) President ofthe Authority, who shall be the chairperson

(b) Vice President ofthe Authority

(c) Secretary ofthe Authority

(d) Treasurer ofthe Authority



and give, or cause to be given, receipts and acquittance for monies paid in on the account ofthe

Authority and shall pay out ofthe fluids on hand all debts ofthe Authority ofwhatever nature and

upon maturity ofthe same; he or she shall enter or cause to be entered in books ofthe Authority

to be kept for the purpose, full and accurate accounts of all monies received and paid out on

account ofthe Authority, and he or she shall perform all the other duties incident to the office of

Treasurer.

Section 6. Signatures All checks, orders and drafts for the payment ofmoney shall

be signed by both the Treasurer and countersigned by one other officer or the Executive Director,

if one is appointed.

Section 7. Executive Director An Executive Director may be appointed by the

Executive Committee. His or her duties shall be determined by the Executive Committee from

time to time as appropriate.

Section 8. Fidelity Bond The Authority may require bond for the Officers authorized

to sign checks.

ARTICLE V - EXECUTiVE COMMITTEE

Section 1. Members ofthe Executive Committee There shall be an Executive

Committee offive (5) members ofthe Board ofthe Authority which shall be comprised ofthe

penons holding the following qualif~,ing positions ifthey are members ofthe Authority, duly

appointed by the Ohio County Commission:

(a) President ofthe Authority, who shall be the chairperson

(b) Vice President ofthe Authority

(c) Secretary ofthe Authority

(d) Treasurer of the Authority



(5) Member ofthe Ohio County Commission

Section 2. Terms ofMembers ofthe Executive Committee Unless sooner terminated

as herein provided, the term of office of each member ofthe Executive Committee shall run from

his or her first appointment or qualification until the next annual meeting ofthe Authority.

Thereafter, the terms shall be renewed each year until the next annual meeting or earlier

termination ifthe person involved continues to hold the qualii~’ing post on or is appointed by the

President.

Section 3. Authority ofthe Executive Committee The Executive Committee shall

have the authority to exercise all powers and authority ofthe Authority. It shall have the

responsibility ofestablishing and directing the long range goals and objectives ofthe Authority

and to coordinate and direct all economic development activities in Ohio County.

Section 4. Vote Disqualification No member ofthe Authority or Executive

Committee shall vote on a question in which he or she is interested, otherwise than as a member,

except the election ofa president or other officer, or be present while the same is being

considered; but if his or her retirement from the meeting in such cases reduces the number present

below a quorum, the question may nevertheless be decided by those who remain. On any

question, the names ofthose voting each way shall be entered on the record oftheir proceedings if

any member at the time requires it.

Section 5. Vacancies Unless otherwise herein provided, vacancies occurnng in the

membership of the Executive Committee, except that member of the Ohio County Commission,

from whatever cause arising, may be filled from the ranks ofthe Authority by a majority ofthe

remaining members thereof.

Section 6. Compensation ofMembers ofthe Executive Committee Members ofthe



Authority and Executive Committee shall not receive any compensation for their services, but may

be entitled to reimbursement for their actual expenses.

ARTICLE VI - INDEMNIFICATION

Section 1. Indemnification of Officers.Members ofthe Authortv and Members ofthe

Executive Committee Each member ofthe Executive Committee, each member ofthe Authority

and the officers shall be indemnified by the Authority against costs and expenses at any time

reasonably incurred, and judgments and decrees at any time adjudged against them arising out of

or in connection with any claim, action, suit or proceeding against them or to which they may be

made a party by reason ofbeing or having been a director or officer ofthe Authority, unless they

shall be adjudged guilty ofwillful and intentional misconduct respecting the matter or matters at

issue therein. If in the judgment ofthe Board ofthe Authority, a settlement of any claim so

arising is deemed in the best interest of the Authority, any such member or officer shall be

reimbursed for any amounts paid in affecting such settlement and reasonable expenses thereby

incurred. The foregoing right of indemnification shall be in addition to any and all other rights to

which any such member or officer may be entitled as a matter of law.

ARTICLE VII- MISCELLANEOUS PROVISIONS

Section 1. Fiscal Year The fiscal year ofthe Authority shall end on the 30th day of

June of each year.

Section 2. Rules. Regulations. Administrative Policy and Practice The Authority

may, as circumstances require, adopt such rules and regulations, or administrative policies and

practices, as it deems suitable for the administration of its technical and salaried personnel.

ARTICLE Vifi - AMENDMENTS

Section 1. Amendments ofBy Laws These By Laws may be amended by the



affirmative vote oftwo-thirds (2/3) ofthe Authority members at any annual meeting or at any

special meeting called for the purpose.

ARTICLE IX - EMPLOYEES AND CONTRACTORS

Section 1. The Authority may employ or contract with a person or firm to act as

Executive Director and hire other persons as employees or contractors for purposes in furtherance

ofthe objectives of the Authority.

APPROVED at a meeting ofthe Authority on the ‘ day of S4

2000.

Presi”çf 4~~

Secretary



PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON

At a session ofthe PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the

City of Charleston on the 12th day of August, 2010.

CASE NO. 10-0951 -PWD-W-PC

OHIO COUNTY PUBLIC SERVICE DISTRICT, a public

utility, Triadeiphia, Ohio County, and CITY OF WHEELING,
Ohio County.

Joint application for approval of an Alternate

Main Extension and Transfer Agreement between

the joint applicants and the Ohio County Development

Authority.

COMMISSION ORDER

The Commission approves entry into an alternate main extension and transfer

agreement, by which public water service will be extended to a commercial development

known as The Highlands and surrounding areas.

BACKGROUND

Ohio County Public Service District and the City of Wheeling have negotiated an

Alternate Main Extension and Transfer Agreement with Ohio County Development

Authority to facilitate the construction of a 23,555-foot water line extension, a one million-

gallon storage tank, and a 1,400-gallon-per-minute booster pumping station, to i) serve an

economic development project located in the Dallas Pike area near Wheeling known as The

Highlands, as well as other areas in northeastern Ohio County, ii) facilitate expansion
activities at The Highlands and Wheeling Hospital, iii) support new commercial, industrial,

residential and tourism-related developments in the area, and iv) improve water service to

three schools and two medical facilities. Ohio County PSD will supply the project with water

purchased from Wheeling. Slightly more than half of the water main will be constructed

within Wheeling and the remainder will be located within the Ohio County PSD service area.

Public Service Commission

of West Virginia
Charleston



The project will be funded by a grant and a loan to the Development Authority:

US Department of Commerce, Economic

Development Administration grant $6,400,000
WV Infrastructure and Jobs Development
Council loan, 20 years, 3% interest 1~6OO..000

$8,000,000

Petition pp. 1-3. After construction is complete, and upon inspection and approval by Ohio

County PSD and Wheeling, the Development Authority will convey the respective portions
of the water line to Wheeling and Ohio County PSD.

Attached to the petition were, among other things, the Alternate Main Extension and

Transfer Agreement, the award letters for the grant and loan, and the West Virginia Office

ofEnvironmental Health permits for transmission mains, water tank and booster station. Id.

& attachments.

On July 2, 2010, Commission Staffrecommended that the petition be granted. Initial

& Final Joint Staff Memorandum pp. 1-2. Technical Staff noted that neither Ohio County
PSD nor Wheeling will incur any cost or debt related to the construction of this project.
Initial & Final Internal Memorandum p. 2, attached to Initial & Final Joint Staff

Memorandum,

Based upon our review ofthe case file, the Commission concludes that it is reasonable

to approve the alternate main line extension and transfer agreement.

FINDING OF FACT

Staff recommends approval of the alternate main line extension and transfer

agreement.

CONCLUSION OF LAW

It is reasonable to approve the alternate main line extension and transfer agreement.

ORDER

IT IS THEREFORE ORDERED that the alternate main line extension and transfer

agreement is approved and this matter is removed from the Commission’s docket of active

cases.

Public Service Commission

of West Virginia
Charleston 2



IT IS FURTHER ORDERED that the Executive Secretary of the Commission serve

a copy of this Order by electronic service on all parties ofrecord who have filed an e-service

agreement, by United States First Class Mail on all parties of record who have not filed an

c-service agreement, and on Commission Staff by hand delivery.

A I’rue Copy, T~t~:

Sitridra Squire
Kxecu11’~o Secretary

CLW/sek

10095 Ic.wpd

Public Service Commission

of West Virginia
Charleston



(~ov. )o~ Manchin, ill

Cha)rmon

Kenneth Lo~ve~ Jr.

PubI~c Member

OwI)~lg CnJho~n

Public Mcmbcr

l)nvid ‘flones” McComas

Public Member

Ron Justico

Public Member

An~eln K. ChesLnul. P.E.

Icut~vc i)lrecmr

I3aibaia J. t’~uIey
kctininisirubvc Secretary

July 14, 2009

(keg Stewart

Ohio County Development Authority
Rm. 215 City/County Bldg.
1500 Chapilne St.

Wheeling, WV 26003

Re: Ohio County Development Authority
2009W-I 119 Binding Commitment

Dear Mr. Stewart:

The West Virginia Infrastructure and Jobs Development Council

(Infrastructure Council), at its July 8, 2009 meeting, voted to offer the Ohio

County Development Authority (Authority) a binding commitment for a

$1,600,000 Infrastructure Fund loan (3%, 20 yrs) (Loan). Once the $6,400,000
US Economic Development Administration grant is secured to provide matching
funds for a US EDA grant, you will need to contact the Infrastructure Council to

set up a bid schedule and to comply with other program requirements. The Loan

Will be subject to the terms set forth on Schedule A attached hereto and

incorporated herein by reference. The final Loan amount will be established after

the Authority has received acceptable bids for the Project.

Please contact Angela K. Chestnut at 304-558-4607 if you have any

questions.

KL:bjp

Attachment

Sincerely,

enneth Lowe, Jr.

cc: Bob DeCrease, P.E., BPH (w/o enclosure) (via e-mail)
Morgan Coast, P.B., Vaughn, Coast & Vaughn (via e-mail)
Region X 13e1-O-Mar Reg. Council & Interstate Plan. Comm. (via e-mail)

190 AssocIation Drive • Charloeton. WV 2531 I • Phone 1304) 538.4607 lax (304) 555-4609

r

WEST VIRGINIA

Jnfrostruc~ure & Joba flovetopmont Council

www.wvjnftnstrucwrc.com



Greg Stewart

July 14,2009
Pago2of3

NQTE This letter Is sent in triplicate. P’ease acknowledge receipt and immediately return two

copies to the Infrastructure CounciL

Ohio County Development Authority

Its: r ~

Date:
_____________________

180 Msoctotton Drive • Charleston, WV 25311 • Phone (304)558.4607 Fax (~O4) 558.4609

www.wvtofta3tn~tijrc.Qo~n



NOTICE The terms set forth above

construction bids.

C. Special Conditions:

Ohio County Development Authority
Water Project 2009W-Il 19

The funding package may be reduced prior to

closing if an additional grant source is procured.

ISO Assocklioa Or ye- Chadcslon. WV L53 11 Flwne (304) 3584607 • Pa.’~ (304) 558-4609

wM’W,wyjflf~UuCUire,corn

Greg Stewait

July 14,2009

Page3ofi

WEST VIRGINIA INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL

SCHEDULE A

A. Approximate Amount: $1,600,000 Loan

B. Loan: $1,600,000

1. Maturity Date: 20 years from date of closing.

2. Interest Rate; 3%

3. Loan Advancement Date(s): Monthly, upon receipt of proper requisition.

4. Debt Service Commencement: The flx~t quarter following completion of

construction, which date must be ideatified prior
to closing.

________

are subject to change following the receipt of

I). Other Funding:
US EDA grant

11. Total Project Cost:

F. Proposed User Rates:

$6,400,000

$8,000,000

Approximately $23.85 /4000 gallons



IC-i

(08/09)

LOAN AGREEMENT

THIS LOAN AGREEMENT, made and entered into in several

counterparts, by and between the WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY, a governmental instrumentality and body corporate of the State of West

Virginia (the “Authority”), acting on behalf of the WEST VIRGINIA

INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL (the “Council”), and

the governmental agency designated below (the “Governmental Agency”).

OHIO COUNTY DEVELOPMENT AUTHORITY

(2009W-i 119)

(Governmental Agency)

WIT NE S S ET H:

WHEREAS, pursuant to the provisions of Chapter 31, Article 15A of the

Code of West Virginia, 1931, as amended (the “Act”), the Authority is empowered upon

request of the Council ~to make loans to governmental agencies for the acquisition or

construction of projects by such governmental agencies, subject to such provisions and

limitations as are contained in the Act;

WHEREAS, the Governmental Agency constitutes a governmental agency
as defined by the Act;

WHEREAS, the Governmental Agency is authorized and empowered by
the statutes of the State to acquire, construct, improve, operate and maintain a project, as

defined by the Act, and to finance the cost of acquisition and construction of the same by
borrowing money to be evidenced by revenue bonds issued by the Governmental

Agency;

WHEREAS, the Governmental Agency intends to construct, is constructing
or has constructed such a project at the location and as more particularly described and

set forth in the Application, as hereinafter defined (the “Project”);

—1—



WHEREAS, the Governmental Agency has completed and filed with the

Authority an Application for a Construction Loan with attachments and exhibits and an

Amended Application for a Construction Loan also with attachments and exhibits

(together, as further revised and supplemented, the “Application”), which Application is

incorporated herein by this reference; and

WHEREAS, having reviewed the Application and made all findings
required by the Act and having available sufficient funds therefor, the Council has

authorized the Authority to lend the Governmental Agency the amount set forth on

Schedule X attached hereto and incorporated herein by reference, through the purchase of

revenue bonds of the Governmental Agency with money in the Infrastructure Fund,

subject to the Governmental Agency’s satisfaction of certain legal and other requirements
of the Council’s loan program (the “Program”) as hereinafter set forth.

NOW, THEREFORE, in consideration of the premises and the mutual

agreements hereinafter contained, the Governmental Agency and the Authority hereby
agree as follows:

ARTICLE I

Definitions

1.1 Except where the context clearly indicates otherwise, the terms

“Authority,” “cost,” “Council,” “governmental agency,” “project,” “waste water facility”
and “water facility” have the definitions and meanings ascribed to them in the Act.

1.2 “Authority” means the West Virginia Water Development Authority,
which is expected to be the original purchaser of the Bonds, acting in its administrative

capacity pursuant to Section 10 of the Act and upon authorization from the Council.

1.3 “Consulting Engineers” means the professional engineer, licensed by
the State, designated in the Application and any qualified successor thereto; provided,
however, when a Loan is made for a Project financed, in part, by the Office of

Abandoned Mine Lands, “Consulting Engineers” shall mean the West Virginia
Department of Environmental Protection, or any successor thereto.

1.4 “Infrastructure Fund” means the West Virginia Infrastructure Fund

established in accordance with Section 9 of the Act.

1.5 “Loan” means the loan to be made by the Authority to the

Governmental Agency through the purchase of Local Bonds, as hereinafter defined,

pursuant to this Loan Agreement.
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1.6 “Local Act” means the official action of the Governmental Agency
required by Section 4.1 hereof, authorizing the Local Bonds.

1.7 “Local Bonds” means the revenue bonds to be issued by the

Governmental Agency pursuant to the provisions of the Local Statute, as hereinafter

defined, to evidence the Loan and to be purchased by the Authority, all in accordance

with the provisions of this Loan Agreement.

1.8 “Local Statute” means the specific provisions of the Code of West

Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.9 “Operating Expenses” means the reasonable, proper and necessary
costs of operation and maintenance of the System, as hereinafter defined, as should

normally and regularly be included as such under generally accepted accounting
principles.

1.10 “Project” means the project hereinabove referred to, to be

constructed or being constructed by the Governmental Agency in whole or in part with

the net proceeds of the Local Bonds.

1.11 “System” means the project owned by the Governmental Agency, of

which the Project constitutes all or to which the Project constitutes an improvement, and

any improvements thereto hereafter constructed or acquired from any sources

whatsoever.

1.12 Additional terms and phrases are defined in this Loan Agreement as

they are used.

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the construction and

acquisition of the facilities described in the Application, to be, being or having been

constructed in accordance with plans, specifications and designs prepared for the

Governmental Agency by the Consulting Engineers, the Authority and Council having
found, to the extent applicable, that the Project is consistent with the Act.

2.2 Subject to the terms, conditions and provisions of this Loan

Agreement and the Local Act, the Governmental Agency has acquired, or shall do all

things necessary to acquire, the proposed site of the Project and shall do, is doing or has

done all things necessary to construct the Project in accordance with the plans,
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specifications and designs prepared for the Governmental Agency by the Consulting
Engineers.

2.3 All real estate and interests in real estate and all personal property
constituting the Project and the Project site heretofore or hereafter acquired shall at all

times be and remain the property of the Governmental Agency, subject to any mortgage
lien or dther security interest as is provided for in the Local Statute unless a sale or

transfer of all or a portion of said property or any interest therein is approved by the

Authority and Council.

2.4 The Governmental Agency agrees that the Authority and the Council

and their duly authorized agents shall have the right at all reasonable times to enter upon
the Project site and Project facilities and to examine and inspect the same. The

Governmental Agency further agrees that the Authority and the Council and their duly
authorized agents and representatives shall, prior to, during and after completion of

construction and commencement of operation of the Project, have such rights of access to

the System site and System facilities as may be reasonably necessary to accomplish all of

the powers and rights of the Authority and the Council with respect to the System
pursuant to the pertinent provisions of the Act.

2.5 The Governmental Agency shall keep complete and accurate records

of the cost of acquiring the Project site and the costs of constructing, acquiring and

installing the Project. The Governmental Agency shall permit the Authority and the

Council, acting by and through their directors or their duly authorized agents and

representatives, to inspect all books, documents, papers and records relating to the Project
and the System at any and all reasonable times for the purpose of audit and examination,
and the Governmental Agency shall submit to the Authority and the Council such

documents and information as they may reasonably require in connection with the

construction, acquisition and installation of the Project, the operation and maintenance of

the System and the administration of the Loan or of any State and federal grants or other

sources of financing for the Project.

2.6 The Governmental Agency agrees that it will permit the Authority
and the Council and their agents and representatives to have access to the records of the

Governmental Agency pertaining to the operation and maintenance of the System at any
reasonable time following completion of construction of the Project and commencement

of operation thereof or if the Project is an improvement to an existing system at any
reasonable time following commencement of construction.

2.7 The Governmental Agency shall require that each construction

contractor furnish a performance bond and a payment bond, each in an amount at least

equal to one hundred percent (100%) of the contract price of the portion of the Project
covered by the particular contract as security for the faithful performance of such contract

and shall verify or have verified such bonds prior to commencement of construction.
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2.8 The Governmental Agency shall require that each of its contractors

and all subcontractors maintain, during the life of the construction contract, workers’

compensation coverage, public liability insurance, property damage insurance and

vehicle liability insurance in amounts and on terms satisfactory to the Council and the

Authority and shall verify or have verified such insurance prior to commencement of

construction. Until the Project facilities are completed and accepted by the

Governmental Agency, the Governmental Agency or (at the option of the Governmental

Agency) the contractor shall maintain builder’s risk insurance (fire and extended

coverage) on a one hundred percent (100%) basis (completed value form) on the

insurable portion of the Project, such insurance to be made payable to the order of the

Authority, the Governmental Agency, the prime contractor and all subcontractors, as

their interests may appear. If facilities of the System which are detrimentally affected by
flooding are or will be located in designated special flood or mudslide-prone areas and if

flood insurance is available at a reasonable cost, a flood insurance policy must be

obtained by the Governmental Agency on or before the Date of Loan Closing, as

hereinafter defined, and maintained so long as any of the Local Bonds is outstanding.
Prior to commencing operation of the Project, the Governmental Agency must also

obtain, and maintain so long as any of the Local Bonds are outstanding, business

interruption insurance if available at a reasonable cost.

2.9 The Governmental Agency shall provide and maintain competent
and adequate engineering services satisfactory to the Council and the Authority covering
the supervision and inspection of the development and construction of the Project, and

bearing the responsibility of assuring that construction conforms to the plans,
specifications and designs prepared by the Consulting Engineers, which have been

approved by all necessary governmental bodies. Such engineer shall certify to the

Authority, the Council and the Governmental Agency at the completion of construction

that construction is in accordance with the approved plans, specifications and designs, or

amendments thereto, approved by all necessary governmental bodies.

2.10 The Governmental Agency shall at all times provide operation and

maintenance of the System in compliance with any and all State and federal standards.

The Governmental Agency shall employ qualified operating personnel properly certified

by the State to operate the System during the entire term of this Loan Agreement.

2.11 The Governmental Agency hereby covenants and agrees to comply
with all applicable laws, rules and regulations issued by the Council, the Authority or

other State, federal or local bodies in regard to the construction of the Project and

operation, maintenance and use of the System.

2.12 The Governmental Agency, commencing on the date contracts are

executed for the acquisition or construction of the Project and for two years following the

completion of acquisition or construction of the Project, shall each month complete a

-5-



Monthly Financial Report, the form of which is attached hereto as Exhibit C and

incorporated herein by reference, and forward a copy by the 1 0th of each month to the

Authority and Council.

2.13 The Governmental Agency shall serve the additional customers at

the location(s) as set forth in Schedule X. The Governmental Agency shall not reduce

the amount of additional customers served by the project without the prior written

approval of the WDA Board. Following completion of the Project the Governmental

Agency shall certify to the Authority the number of customers added to the System.

2.14 The Governmental Agency shall perform an annual maintenance

audit which maintenance audit shall be submitted to the WDA and the Public Service

Commission of West Virginia.

ARTICLE III

Conditions to Loan;
Issuance of Local Bonds

3.1 The agreement of the Authority and Council to make the Loan is

subject to the Governmental Agency’s fulfillment, to the satisfaction of the Authority and

the Council, of each and all of those certain conditions precedent on or before the

delivery date for the Local Bonds, which shall be the date established pursuant to Section

3.4 hereof. Said conditions precedent are as follows:

(a) The Governmental Agency shall have performed and satisfied

all of the terms and conditions to be performed and satisfied by it in this Loan

Agreement;

(b) The Governmental Agency shall have authorized the issuance

of and delivery to the Authority of the Local Bonds described in this Article III and in

Article IV hereof;

(c) The Governmental Agency shall either have received bids or

entered into contracts for the construction of the Project which are in an amount and

otherwise compatible with the plan of financing described in the Application; provided
that, if the Loan will refund an interim construction financing, the Governmental Agency
must either be constructing or have. constructed its Project for a cost and as otherwise

compatible with the plan of financing described in the Application; and, in either case,

the Authority and the Council shall have received a certificate of the Consulting
Engineers to such effect, the form of which certificate is attached hereto as Exhibit A;
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(d) The Governmental Agency shall have obtained all permits
required by the laws of the State and the federal government necessary for the

construction of the Project, and the Authority and the Council shall have received a

certificate of the Consulting Engineers to such effect;

(e) The Governmental Agency shall have obtained all requisite
orders of and approvals from the Public Service Commission of West Virginia (the
“PSC”) and the Council necessary for the construction of the Project and operation of the

System, with all requisite appeal periods having expired without successful appeal, and

the Authority and the Council shall have received an opinion of counsel to the

Governmental Agency, which may be local counsel to the Governmental Agency, bond

counsel or special PSC counsel but must be satisfactory to the Authority and the Council,
to such effect;

(f) The Governmental Agency shall have obtained any and all

approvals for the issuance of the Local Bonds required by State law, and the Authority
and the Council shall have received an opinion of counsel to the Governmental Agency,
which may be local counsel to the Governmental Agency, bond counsel or special PSC
counsel but must be satisfactory to the Authority, to such effect;

(g) The Governmental Agency shall have obtained any and all

approvals of rates and charges required by State law and shall have taken any other action

required to establish and impose such rates and charges (imposition of such rates and

charges is not, however, required to be effective until completion of construction of the

Project), with all requisite appeal periods having expired without successful appeal, and

the Authority and the Council shall have received an opinion of counsel to the

Governmental Agency, which may be local counsel to the Governmental Agency, bond

counsel or special PSC counsel but must be satisfactory to the Authority and the Council,
to such effect;

(h) Such rates and charges for the System shall be sufficient to

comply with the provisions of Subsections 4.1(a) and 4.1 (b)(ii) hereof, and the Authority
and the Council shall have received a certificate of the accountant for the Governmental

Agency, or such other person or firm experienced in the finances of governmental
agencies and satisfactory to the Authority and the Council, to such effect; and

(i) The net proceeds of the Local Bonds, together with all

moneys on deposit or to be simultaneously deposited (or, with respect to proceeds of

grant anticipation notes or other indebtedness for which a binding purchase contract has

been entered, to be deposited on a date certain) and irrevocably pledged thereto and the

proceeds of grants irrevocably conmiitted therefor, shall be sufficient to pay the costs of

construction and acquisition of the Project as set forth in the Application, and the

Authority shall have received a certificate of the Consulting Engineers, or such other

person or firm experienced in the financing of projects and satisfactory to the Authority
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and the Council, to such effect, such certificate to be in form and substance satisfactory to

the Authority and the Council, and evidence satisfactory to the Authority and the Council

of such irrevocably committed grants.

3.2 Subject to the terms and provisions of this Loan Agreement, the

rules and regulations promulgated by the Authority, the Council or any other appropriate
State agency and any applicable rules, regulations and procedures promulgated from time

to time by the federal government, it is hereby agreed that the Authority shall make the

Loan to the Governmental Agency and the Governmental Agency shall accept the Loan

from the Authority, and in furtherance thereof it is agreed that the Governmental Agency
shall sell to the Authority and the Authority shall make the Loan by purchasing the Local

Bonds in the principal amount and at the price set forth in Schedule X hereto. The Local

Bonds shall have such further terms and provisions as described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner

hereinafter provided in this Loan Agreement.

3.4 The Local Bonds shall be delivered to the Authority, at the offices of

the Authority, on a date designated by the Governmental Agency by written notice to the

Authority, which written notice shall be given not less than ten (10) business days prior
to the date designated; provided, however, that if the Authority is unable to accept

delivery on the date designated, the Local Bonds shall be delivered to the Authority on a

date as close as possible to the designated date and mutually agreeable to the Authority,
the Council and the Governmental Agency. The date of delivery so designated or agreed
upon is hereinafter referred to as the “Date of Loan Closing.” Notwithstanding the

foregoing, the Date of Loan Closing shall in no event occur more than ninety (90) days
after the date of execution of this Loan Agreement by the Authority or such later date as

is agreed to in writing by the Council.

3.5 The Governmental Agency understands and acknowledges that it is

one of several governmental agencies which have applied to the Council for loans from

the Infrastructure Fund to finance projects and that the obligation of the Authority to

make any such loan is subject to the Council’s authorization and the Governmental

Agency’s fulfilling all of the terms and conditions of this Loan Agreement on or prior to

the Date of Loan Closing. The Governmental Agency specifically recognizes that the

Authority will not purchase the Local Bonds unless and until sufficient funds are

available in the Infrastructure Fund to purchase all the Local Bonds and that, prior to

execution of this Loan Agreement, the Authority may commit to and purchase the

revenue bonds of other governmental agencies for which it has sufficient funds available.

-8-



ARTICLE IV

Local Bonds; Security for Loan;

Repayment of Loan; Interest on Loan;
Fees and Charges

4.1 The Governmental Agency shall, as one of the conditions of the

Authority to make the Loan, authorize the issuance of and issue the Local Bonds pursuant
to an official action of the Governmental Agency in accordance with the Local Statute,
which shall, as adopted or enacted, contain provisions and covenants in substantially the

form as follows, unless the specific provision or covenant is modified or waived by the

Council:

(a) That the gross revenues of the System shall always be used

for purposes of the System. Such gross revenues shall be used monthly, in the order of

priority listed below:

(i) to pay Operating Expenses of the System;

(ii) to the extent not otherwise limited by any outstanding
loan resolution, indenture or other act or document and beginning on the date set forth in

Schedule X, to provide debt service on the Local Bonds by depositing in a sinking fund

one-third (1/3) of the interest payment next coming due on the Local Bonds and one-third

(1/3) of the principal payment next coming due on the Local Bonds and, beginning three

(3) months prior to the first date of payment of principal of the Local Bonds, if the

reserve account for the Local Bonds (the “Reserve Account”) was not funded from

proceeds of the Local Bonds or otherwise concurrently with the issuance thereof (which,
with an approving opinion of bond counsel to the Governmental Agency, may be with a

letter of credit or surety) in an amount equal to the maximum amount of principal and

interest which will come due on the Local Bonds in the then current or any succeeding
year (the “Reserve Requirement”), by depositing in the Reserve Account an amount not

less than one-twelfth (1/12) of one-tenth (1/10) of the Reserve Requirement or, if the

Reserve Account has been so funded (whether by Local Bond proceeds, monthly deposits
or otherwise), any amount necessary to maintain the Reserve Account at the Reserve

Requirement;

(iii) to create a renewal and replacement, or similar, fund in

an amount equal to two and one-half percent (2-1/2%) of the gross revenues from the

System, exclusive of any payments into the Reserve Account, for the purpose of

improving or making emergency repairs or replacements to the System or eliminating
any deficiencies in the Reserve Account; and
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(iv) for other legal purposes of the System, including
payment of debt service on other obligations junior, subordinate and inferior to the Local

Bonds.

Provided, that if the Governmental Agency has existing outstanding
indebtedness which has greater coverage or renewal and replacement fund requirements,
then the greater requirements will prevail until said existing indebtedness is paid in full.

(b) Covenants substantially as follows:

(i) That the Local Bonds shall be secured by a pledge of

either the gross or net revenues of the System, as more fully set forth in Schedule X

attached hereto and in the Local Act;

(ii) That the schedule of rates or charges for the services of

the System shall be sufficient to provide funds which, along with other revenues of the

System, will pay all Operating Expenses and leave a balance each year equal to at least

one hundred fifteen percent (115%) of the maximum amount required in any year for

debt service on the Local Bonds and all other obligations secured by a lien on or payable
from the revenues of the System prior to or on a parity with the Local Bonds or, if the

Reserve Account is funded (whether by Local Bond proceeds, monthly deposits or

otherwise) at an amount equal to the Reserve Requirement and any reserve account for

any such prior or parity obligations is funded at least at the requirement therefor, equal to

at least one hundred ten percent (110%) of the maximum amount required in any year for

debt service on the Local Bonds and any such prior or parity obligations;

(iii) That the Governmental Agency shall complete the

Project and operate and maintain the System in good condition;

(iv) That, except as otherwise required by State law or with

the written consent of the Council and the Authority, the System may not be sold,

mortgaged, leased or otherwise disposed of, except as a whole, or substantially as a

whole, and only if the net proceeds to be realized shall be sufficient to pay fully all the

Local Bonds outstanding, with further restrictions on the disposition of portions of the

System as are normally contained in such covenants;

(v) That the Governmental Agency shall not issue any
other obligations payable from the revenues of the System which rank prior to, or

equally, as to lien and security with the Local Bonds, except parity bonds which shall

only be issued if net revenues of the System prior to issuance of such parity bonds, plus
reasonably projected revenues from rate increases and the improvements to be financed

by such parity bonds, shall not be less than one hundred fifteen percent (115%) of the

maximum debt service in any succeeding year on all Local Bonds and parity bonds

theretofore and then being issued and on any obligations secured by a lien on or payable
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from the revenues of the System prior to the Local Bonds and with the prior written

consent of the Authority and the Council; provided, however, that additional parity bonds

may be issued to complete the Project, as described in the Application as of the date

hereof, without regard to the foregoing;

(vi) That the Governmental Agency will carry such

insurance as is customarily carried with respect to works and properties similar to the

System, including those specified by Section 2.8 hereof;

(vii) That the Governmental Agency will not render any free

services of the System;

(viii) That the Authority may, by proper legal action, compel
the performance of the duties of the Governmental Agency under the Local Act,

including the making and collection of sufficient rates or charges for services rendered by
the System, and shall also have, in the event of a default in payment of principal of or

interest on the Local Bonds, the right to obtain the appointment of a receiver to

administer the System or construction of the Project, or both, as provided by law;

(ix) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, all delinquent rates and charges, if not paid
when due, shall become a lien on the premises served by the System;

(x) That, to the extent legally allowable, the Governmental

Agency will not grant any franchise to provide any services which would compete with

the System;

(xi) That the Governmental Agency shall annually cause

the records of the System to be audited by an independent certified public accountant or

independent public accountant and shall submit the report of said audit to the Authority
and the Council, which report shall include a statement that notes whether the results of

tests disclosed instances of noncompliance that are required to be reported under

government auditing standards and, if they are, describes the instances of noncompliance
and the audited financial statements shall include a statement that notes whether the

Governmental Agency’s revenues are adequate to meet its Operating Expenses and debt

service and reserve requirements;

(xii) That the Governmental Agency shall annually adopt a

detailed, balanced budget of the estimated revenues and expenditures for operation and

maintenance of the System during the succeeding fiscal year and shall submit a copy of

such budget to the Authority and the Council within 30 days of adoption thereof;
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(xiii) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, prospective users of the System shall be

required to connect thereto;

(xiv) That the proceeds of the Local Bonds, advanced from

time to time, must (a) be deposited in a construction fund, which, except as otherwise

agreed to in writing by the Authority, shall be held separate and apart from all other funds

of the Governmental Agency and on which the owners of the Local Bonds shall have a

lien until such proceeds are applied to the construction of the Project (including the

repayment of any incidental interim financing) and/or (b) be used to pay (or redeem)
bond anticipation notes or other interim financing of such Governmental Agency, the

proceeds of which were used to finance the construction of the Project; provided that,
with the prior written consent of the Authority and the Council, the proceeds of the Local

Bonds may be used to fund all or a portion of the Reserve Account, on which the owner

of the Local Bonds shall have a lien as provided herein;

(xv) That, as long as the Authority is the owner of any of

the Local Bonds, the Governmental Agency may not redeem any Local Bonds by it

without the written consent of the Authority and the Council and otherwise in compliance
with this Loan Agreement;

(xvi) That the West Virginia Municipal Bond Commission

(the “Commission”) shall serve as paying agent for the Local Bonds;

(xvii) That the Governmental Agency shall on the first day
of each month (if the first day is not a business day, then the first business day of each

month) deposit with the Commission the required interest, principal and reserve account

payment. The Governmental Agency shall complete the Monthly Payment Form,
attached hereto as Exhibit D and incorporated herein by reference, and submit a copy of

said form along with a copy of the check or electronic transfer to the Authority by the 5th

day of such calendar month. When required by the Authority, the Local Entity shall make

monthly payments to the Commission by electronic transfer;

(xviii) That, unless it qualifies for an exception to the

provisions of Section 148 of the Internal Revenue Code of 1986, as amended, which

exception shall be set forth in an opinion of bond counsel, the Governmental Agency will

furnish to the Authority, annually, at such time as it is required to perform its rebate

calculations under the Internal Revenue Code of 1986, as amended, a certificate with

respect to its rebate calculations and, at any time, any additional information requested by
the Authority;

(xix) That the Governmental Agency shall take any and all

action, or shall refrain from taking any action regarding the use of the proceeds of the

Local Bonds, as shall be deemed necessary by the Authority to maintain the exclusion
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from gross income for federal income tax purposes of interest on the State’s general
obligation bonds or any bonds secured by the Local Bonds;

(xx) That the Governmental Agency shall have obtained the

certificate of the Consulting Engineer in the form attached hereto as Exhibit A, to the

effect that the Project has been or will be constructed in accordance with the approved
plans, specifications and design as submitted to the Authority and the Council, the Project
is adequate for the purposes for which it was designed, the funding plan as submitted to

the Authority and the Council is sufficient to pay the costs of acquisition and construction

of the Project and all permits required by federal and State laws for construction of the

Project have been obtained;

(xxi) That the Governmental Agency shall, to the full extent

permitted by applicable law and the rules and regulations of the PSC, terminate the

services of any water facility owned by it to any customer of the System who is

delinquent in payment of charges for services provided by the System and wili not restore

the services of the water facility until all delinquent charges for the services of the

System have been fully paid or, if the water facility is not owned by the Governmental

Agency, then the Governmental Agency shall enter into a termination agreement with the

water provider;

(xxii) That the Governmental Agency shall furnish to the

Authority such information with respect to earnings on all funds constituting “gross
proceeds” of the Local Bonds (as that term is defined in the Internal Revenue Code of

1986, as amended) from time to time as the Authority may request;

(xxiii) That the Governmental Agency shall submit all

proposed change orders to the Council for written approval. The Governmental Agency
shall obtain the written approval of the Council before expending any proceeds of the

Local Bonds held in “contingency” as set forth in the final Schedule B attached to the

certificate of the Consulting Engineer. The Governmental Agency shall obtain the

written approval of the Council before making any changes to the final Schedule B and

also before expending any proceeds of the Local Bonds available due to

bidlconstructionlproject underruns;

(xxiv) That the Governmental Agency shall list the funding
provided by the Authority and the Council in any press release, publication, program
bulletin, sign or other public communication that references the Project, including but not

limited to any program document distributed in conjunction with any groundbreaking or

dedication of the Project; and

(xxv) That, unless it qualifies for an exception, the

Governmental Agency shall comply with all the requirements of Chapter 21, Article I C
of the Code of West Virginia, 1931, as amended (the “West Virginia Jobs Act”) and shall
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require its contractors and subcontractors to comply with the West Virginia Jobs Act.

The Governmental Agency shall provide the Council and the Authority with a certificate

stating that (I) the Governmental Agency will comply with all the requirements of the

West Virginia Jobs Act; (II) the Governmental Agency has included the provisions of the

West Virginia Jobs Act in each contract and subcontract for the Project; (III) the

Governmental Agency has received or will receive, prior to entering into contracts or

subcontracts, from each contractor or subcontractor a certificate demonstrating
compliance with Section 4 of the West Virginia Jobs Act or waiver certificates from the

West Virginia Division of Labor (“DOL”); and (IV) the Governmental Agency will file

with the DOL and the Council copies of the waiver certificates and certified payrolls or

comparable documents that include the number of employees, the county and state

wherein the employees reside and their occupation, following the procedures established

by the DOL. The monthly requisitions submitted to the Council shall also certify that the

Governmental Agency is monitoring compliance by its contractors and subcontractors

and that the required information has been submitted.

The Governmental Agency hereby represents and warrants that the Local

Act has been or shall be duly adopted in compliance with all necessary corporate and

other action and in accordance with applicable provisions of law. All legal matters

incident to the authorization, issuance, validity, sale and delivery of the Local Bonds

shall be approved without qualification by recognized bond counsel acceptable to the

Authority in substantially the form of legal opinion attached hereto as Exhibit B.

4.2 The Loan shall be secured by the pledge and assignment by the

Governmental Agency, as effected by the Local Act, of the fees, charges and other

revenues of the Governmental Agency from the System as further set forth by and subject

only to such reservations and exceptions as are described in Schedules X and Y hereto or

are otherwise expressly permitted in writing by the Authority and the Council.

4.3 The principal of the Loan shall be repaid by the Governmental

Agency on the days and in the years provided in Schedule X hereto. Interest payments
on the Loan shall be made by the Governmental Agency on a quarterly basis as provided
in said Schedule X.

4.4 The Loan shall bear interest from the date and at the rate or rates per

aimum set forth on Schedule X hereto. In no event shall the interest rate on or the net

interest cost of the Local Bonds exceed any statutory limitation with regard thereto.

4.5 The Local Bonds shall be delivered to the Authority in fully
registered form, transferable and exchangeable as provided in the Local Act at the

expense of the Governmental Agency. Anything to the contrary herein notwithstanding,
the Local Bonds may be issued in one or more series, as reflected by Schedule X hereto.
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4.6 The Governmental Agency agrees to expend the net proceeds of the

Local Bonds for the Project within 3 years of the issuance of the bonds which are the

source of money used to purchase the Local Bonds, unless otherwise agreed to by the

Council.

ARTICLE V

Certain Covenants of the Governmental Agency;
Imposition and Collection of User Charges;

Payments To Be Made by
Governmental Agency to the Authority

5.1 The Governmental Agency hereby irrevocably covenants and agrees
to comply with all of the terms, conditions and requirements of this Loan Agreement and

the Local Act. The Governmental Agency hereby further irrevocably covenants and

agrees that, as one of the conditions of the Authority to make the Loan, it has fixed and

collected, or will fix and collect, the rates, fees and other charges for the use of the

System and will take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and in compliance with the provisions of

Subsections 4.1(a) and 4.1 (b)(ii) hereof.

5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be

insufficient to produce the required sums set forth in the Local Act and this Loan

Agreement, the Governmental Agency hereby covenants and agrees that it will, to the

extent or in the manner authorized by law, immediately adjust and increase such schedule

of rates, fees and charges (or where applicable, immediately file with the PSC for a rate

increase) and take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and this Loan Agreement.

5.3 In the event the Governmental Agency defaults in the payment due

to the Authority pursuant to this Loan Agreement, the amount of such default shall bear

interest at the interest rate of the installment of the Loan next due, from the date of the

default until the date of the payment thereof.

5.4 The Governmental Agency hereby irrevocably covenants and agrees
with the Authority that, in the event of any default hereunder by the Governmental

Agency, the Authority may exercise any or all of the rights and powers granted under the

Act and State law, including, without limitation, the right to an appointment of a receiver.
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ARTICLE VI

Other Agreements of the

Governmental Agency

6.1 The Governmental Agency hereby warrants and represents that all

information provided to the Authority and the Council in this Loan Agreement, in the

Application or in any other application or documentation with respect to financing the

Project was at the time, and now is, true, correct and complete, and such information does

not omit any material fact necessary to make the statements therein, in light of the

circumstances under which they were made, not misleading. Prior to the Authority’s
making the Loan and receiving the Local Bonds, the Authority and the Council shall have

the right to cancel all or any of their obligations under this Loan Agreement if (a) any

representation made to the Authority and the Council by the Governmental Agency in

connection with the Loan shall be incorrect or incomplete in any material respect or (b)
the Governmental Agency has violated any commitment made by it in its Application or

in any supporting documentation or has violated any of the terms of the Act or this Loan

Agreement.

6.2 The Governmental Agency hereby covenants that it will rebate any

amounts required by Section 148 of the Internal Revenue Code of 1986, as amended, and

will take all steps necessary to make any such rebates. In the event the Governmental

Agency fails to make any such rebates as required, then the Governmental Agency shall

pay any and all penalties, obtain a waiver from the Internal Revenue Service and take any

other actions necessary or desirable to preserve the exclusion from gross income for

federal income tax purposes of interest on the Local Bonds.

6.3 Notwithstanding Section 6.2, the Authority may at any time, in its

sole discretion, cause the rebate calculations prepared by or on behalf of the

Governmental Agency to be monitored or cause the rebate calculations for the

Governmental Agency to be prepared, in either case at the expense of the Governmental

Agency.

6.4 The Governmental Agency hereby agrees to give the Authority and

the Council prior written notice of the issuance by it of any other obligations to be used

for the System, payable from the revenues of the System or from any grants for the

Project or otherwise related to the Project or the System.

6.5 The Governmental Agency hereby agrees to file with the Authority
and the Council upon completion of acquisition and construction of the Project a

schedule in substantially the form of Amended Schedule B to the Application, setting
forth the actual costs of the Project and sources of funds therefor.
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ARTICLE VII

Miscellaneous

7.1 Additional definitions, additional terms and provisions of the Loan

and additional covenants and agreements of the Governmental Agency, if any, may be set

forth in Schedule Z attached hereto and incorporated herein by reference, with the same

effect as if contained in the text of this Loan Agreement.

7.2 Schedules X and Y shall be attached to this Loan Agreement by the

Authority as soon as practicable after the Date of Loan Closing is established and shall be

approved by an official action of the Governmental Agency supplementing the Local Act,
a certified copy of which official action shall be submitted to the Authority and the

Council.

7.3 The Authority shall take all actions required by the Council in

making and enforcing this Loan Agreement.

7.4 If any provision of this Loan Agreement shall for any reason be, held

to be invalid or unenforceable, the invalidity or unenforceability of such provision shall

not affect any of the remaining provisions of this Loan Agreement, and this Loan

Agreement shall be construed and enforced as if such invalid or unenforceable provision
had not been contained herein.

7.5 This Loan Agreement may be executed in one or more counterparts,
any of which shall be regarded for all purposes as an original and all of which constitute

but one and the same instrument. Each party agrees that it will execute any and all

documents or other instruments and take such other actions as may be necessary to give
effect to the terms of this Loan Agreement.

7.6 No waiver by either party of any term or condition of this Loan

Agreement shall be deemed or construed as a waiver of any other terms or conditions,
nor shall a waiver of any breach be deemed to constitute a waiver of any subsequent
breach, whether of the same or of a different section, subsection, paragraph, clause,
phrase or other provision of this Loan Agreement.

7.7 This Loan Agreement supersedes all prior negotiations,
representations and agreements between the parties hereto relating to the Loan and

constitutes the entire agreement between the parties hereto in respect thereof.

7.8 The Authority acknowledges that certain terms and requirements in

this Loan Agreement may not be applicable when the Project is financed in part by the

West Virginia Department of Environmental Protection, Office of Abandoned Mine
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Lands and under that circumstance those terms and requirements are specifically waived

or modified as agreed to by the Authority and set forth in the Local Act.

7.9 By execution and delivery of this Loan Agreement, notwithstanding
the date hereof, the Governmental Agency specifically recognizes that it is hereby
agreeing to sell its Local Bonds to the Authority and that such obligation may be

specifically enforced or subject to a similar equitable remedy by the Authority.

7.10 This Loan Agreement shall terminate upon the earlier of:

(i) the end of ninety (90) days after the date of execution hereof

by the Authority or such later date as is agreed to in writing
by the Council if the Governmental Agency has failed to

deliver the Local Bonds to the Authority;

(ii) termination by the Authority and the Council pursuant to

Seëtion 6.1 hereof; or

(iii) payment in full of the principal of and interest on the Loan

and of any fees and charges owed by the Governmental

•

•

Agency to the Authority, acting on behalf of the Council.
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IN WITNESS WHEREOF, the parties hereto have caused this Loan

Agreement to be executed by their respective duly authorized officers as of the date

executed below by the Authority.

OHIO COUNTY DEVELOPMENT

AUTHORITY

(SEAL)

Attest:

~ ftC)Jrrft
ts: Authorized Officer

{C1778458.1 }

By:
Its: President

Date: February 28, 2011

WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY

By:
Its:

Date: February 28, 2011

(SEAL)

Attest:
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EXHIBIT A

FORM OF CERTIFICATE OF CONSULTING ENGINEER

(Issuer)

(Name of Bonds)

I,
__________________________, Registered Professional Engineer, West

Virginia License No.
______________,

of
________________________, Consulting

Engineers, ,
__________________________

hereby certify as follows:

1. My firm is engineer for the acquisition and construction of

_________________________________

to the

system (the “Project”) of

_________________________

(the “Issuer”), to be constructed primarily in
_____________

County, West Virginia, which acquisition and construction are being permanently
financed in part by the above-captioned bonds (the “Bonds”) of the Issuer. Capitalized
words not defined herein shall have the same meanings set forth in the bond

adopted or enacted by the Issuer on
_______________,

and the Loan

Agreement by and between the Issuer and the West Virginia Water Development
Authority (the “Authority”), on behalf of the West Virginia Infrastructure and Jobs

Development Council (the “Council”), dated
______________

2. The Bonds are being issued for the purposes of (i)
_______________

and (ii) paying certain issuance and other costs in connection therewith.

3. To the best of my knowledge, information and belief, (i) within the

limits and in accordance with the applicable and governing contractual requirements
relating to the Project, the Project will be constructed in general accordance with the

approved plans, specifications and designs prepared by my firm and approved by
DEP/BPWPSC] and any change orders approved by the Issuer, the Council and all

necessary governmental bodies; (ii) the Project, as designed, is adequate for its intended

purpose and has a useful life of at least _____years if properly operated and maintained,

excepting anticipated replacements due to normal wear and tear; (iii) the Issuer has

received bids for the acquisition and construction of the Project which are in an amount

and otherwise compatible with the plan of financing set forth in the Schedule B attached
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hereto as Exhibit A and my firm’ has ascertained that all successful bidders have made

required provisions for all insurance and payment and performance bonds and that such

insurance policies or binders and such bonds have been verified for accuracy; (iv) the

successful bidders received any and all addenda to the original bid documents; (v) the bid

documents relating to the Project reflect the Project as approved by the DEPIBPWPSC]
and the bid forms provided to the bidders contain all critical operational components of

the Project; (vi) the successful bids include prices for every item on such bid forms; (vii)
the uniform bid procedures were followed; (viii) the Issuer has obtained all permits
required by the laws of the State of West Virginia and the United States necessary for the

acquisition and construction of the Project and operation of the System; (ix) as of the

effective date thereof, 2the rates and charges for the System as adopted by the Issuer will

be sufficient to comply with the provisions of the Loan Agreement; (x) the net proceeds
of the Bonds, together with all other moneys on deposit or to be simultaneously deposited
and irrevocably pledged thereto and the proceeds of grants, if any, irrevocably committed

therefor, are sufficient to pay the costs of acquisition and construction of the Project set

forth in the Schedule B attached hereto and approved by the Council; and (xi) attached

hereto as Exhibit A is the final amended “Schedule B - Final Total Cost of Project,
Sources of Funds and Costs of Financing” for the Project.

WITNESS my signature and seal on this
____

day of
_____________

SEAL]

By:
West Virginia License No.

‘If another responsible party, such as the Issuer’s attorney, reviews the insurance and

payment bonds, then insert the following: and in reliance upon the opinion of

Esq.] and delete “my firm has ascertained that”.

21f the Rule 42 Exhibit and/or rate structure was prepared by an accountant, then insert

the following: “In reliance upon the certificate of
____________________

of even date

herewith,” at the beginning of (ix).
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EXHIBIT B

OPINION OF BOND COUNSEL FOR GOVERNMENTAL AGENCY

To Be Dated as of Date of Loan Closing]

West Virginia Infrastructure and

Jobs Development Council

300 Summers Street, Suite 980

Charleston, West Virginia 25301

West Virginia Water Development Authority
180 Association Drive

Charleston, West Virginia 25311

Ladies and Gentlemen:

We are bond counsel to
_________________________________

(the
“Governmental Agency”), a

____________________________________________________

We have examined a certified copy of proceedings and other papers

relating to the authorization of (i) a loan agreement dated
__________________ _______

including all schedules and exhibits attached thereto (the “Loan Agreement”), between

the Governmental Agency and the West Virginia Water Development Authority (the
“Authority”), on behalf of the West Virginia Infrastructure and Jobs Development
Council (the “Council”), and (ii) the issue of a series of revenue bonds of the

Governmental Agency, dated
_________________,

_______

(the “Local Bonds”), to be

purchased by the Authority in accordance with the provisions of the Loan Agreement.
The Local Bonds are issued in the principal amount of $

,
in the form of one bond,

registered as to principal and interest to the Authority, with interest and principal payable
quarterly on March 1, June 1, September 1 and December 1 of each year, beginning

1,
______,

and ending __________________,
1,

______,
as set forth in the “Schedule Y”

attached to the Loan Agreement and incorporated in and made a part of the Local Bonds.

The Local Bonds are issued for the purposes of (i)
____________________

and (ii) paying certain issuance and other costs in connection therewith.

We have also examined the applicable provisions of

___________________________

of the Code of West Virginia, 1931, as amended (the
“Local Statute”), and the bond

__________________

duly adopted or enacted by the

Governmental Agency on ___________,as supplemented by the supplemental resolution

duly adopted by the Governmental Agency on
____________________

(collectively, the

“Local Act”), pursuant to and under which Local Statute and Local Act the Local Bonds

are authorized and issued, and the Loan Agreement has been undertaken. The Local

Bonds are subject to redemption prior to maturity to the extent, at the time, under the

conditions and subject to the limitations set forth in the Local Act and the Loan

Agreement.
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Based upon the foregoing and upon our examination of such other

documents as we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed on

behalf of the Governmental Agency and is a valid and binding special obligation of the

Governmental Agency, enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and the

Council and cannot be amended so as to affect adversely the rights of the Authority or the

Council or diminish the obligations of the Governmental Agency without the consent of

the Authority and the Council.

3. The Governmental Agency is a duly organized and validly
existing ________________________________________,

with full power and authority to

acquire and construct the Project, to operate and maintain the System, to adopt or enact

the Local Act and to issue and sell the Local Bonds, all under the Local Statute and other

applicable provisions of law.

4. The Local Act and all other necessary orders and resolutions have

been legally and effectively adopted or enacted by the Governmental Agency and

constitute valid and binding obligations of the Governmental Agency, enforceable against
the Governmental Agency in accordance with their terms. The Local Act contains

provisions and covenants substantially in the form of those set forth in Section 4.1 of the

Loan Agreement.

5. The Local Bonds have been duly authorized, issued, executed and

delivered by the Governmental Agency to the Authority and are valid, legally enforceable

and binding special obligations of the Governmental Agency, payable from the net or

gross revenues of the System set forth in the Local Act and secured by a first lien on and

pledge of the net or gross revenues of the System, all in accordance with the terms of the

Local Bonds and the Local Act.

6. The Local Bonds are, by statute, exempt __________________,
and

under existing statutes and court decisions of the United States of America, as presently
written and applied, the interest on the Local Bonds is excludable from the gross income

of the recipients thereof for federal income tax purposes.

No opinion is given herein as to the effect upon enforceability of the Local

Bonds of bankruptcy, insolvency, reorganization, moratorium and other laws affecting
creditors’ rights or in the exercise of judicial discretion in appropriate cases.

We have examined the executed and authenticated Local Bond numbered

R- 1, and in our opinion the form of said bond and its execution and authentication are

regular and proper.

Very truly yours,
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EXHIBIT C

MONTHLY FINANCIAL REPORT

Name of Governmental Agency
Name of Bond Issue(s)__________________________________________________________

Type of Project __________________________Water Wastewater

Fiscal Year ___________________________Report Month__________________________

Budget
Year To

Total Budget Date Minus

Current Year Year Total Year

Item Month To Date To Date To Date

1. Gross Revenues

2. Operating Expenses

3. Bond Payments:

Type of Issue

Clean Water SRF

Drinking Water TRF
Infrastructure Fund

Water Development
Authority

Rural Utilities Service

Economic Development
Administration

Other (Identify)

4. Renewal and

Replacement
Fund Deposits

Name of Person Completing Form

Address

Telephone
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INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

Item 1 You will need a copy of the current fiscal year budget adopted by the

Governmental Agency to complete Items 1 and 2. In Item 1, provide the

amount of actual Gross Revenues for the current month and the total

amount year-to-date in the respective columns. Divide the budgeted annual

Gross Revenues by 12. For example, if Gross Revenues of $1,200 are

anticipated to be received for the year, each month the base would be

increased by $100 ($1,200/12). This is the incremental amount for the

Budget Year-to-Date column.

Item 2 Provide the amount of actual Operating Expenses for the current month

and the total amount year-to-date in the respective columns. Any
administrative fee should be included in the Operating Expenses. Divide

the budgeted annual Operating Expenses by 12. For example, if Operating
Expenses of $900 are anticipated to be incurred for the year, each month

the base would be increased by $75 ($900/12). This is the incremental

amount for the Budget Year-to-Date column.

Item 3 Provide the Bond Payments (principal, interest and reserve account) for

all the outstanding bonds of the Governmental Agency according to the

source of funding. For example, Clean Water State Revolving Fund loan

from Department of Environmental Protection, Drinking Water Treatment

Revolving Fund loan from Bureau for Public Health, Infrastructure Fund

loan from lnfrastructure and Jobs Development Council, or a loan from the

Water Development Authority, etc.

Item 4 Provide the amount deposited into the Renewal and Replacement Fund

each month. This amount is equal to 2.5% of Gross Revenues minus the

total reserve account payments included in Item 3. If Gross Revenues are

$1,200, then $30 (2.5% of $1,200), LESS the amount of all reserve account

payments in Item 3 should be deposited into the Renewal and Replacement
Fund. The money in the Renewal and Replacement Fund should be kept
separate and apart from all other funds of the Governmental Agency.

The Governmental Agency must complete the Monthly Financial Report and

forward it to the Water Development Authority by the ~ day of each month,
commencing on the date contracts are executed for the acquisition or construction

of the Project and for two years following the completion of acquisition or

construction of the Project.
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EXHIBIT D

MONTHLY PAYMENT FORM

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: Name of bond issue]

Ladies and Gentlemen:

The following deposits were made to the West Virginia Municipal Bond

Commission on behalf of Name of Governmental Agency] on Date].

Sinking Fund:

Interest $

Principal $

Total: $

Reserve Account: $

Witness my signature this day of__________________

Name of Governmental Agency]

By:
Authorized Officer

Enclosure: copy of check(s)
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SCHEDULE X

DESCRIPTION OF LOCAL BONDS

Principal Amount of Local Bonds $1,600,000
Purchase Price of Local Bonds $1,600,000

The Local Bonds shall bear interest at a rate of 3% per annum.

Commencing March 1, 2013, principal and interest on the Local Bonds is payable
quarterly. Quarterly payments will be made on March 1, June 1, September 1 and

December 1 of each year as set forth on the Schedule Y attached hereto and incorporated
herein by reference.

The Governmental Agency shall authorize the Commission to

electronically debit its monthly payments. The Commission will make quarterly
payments to the Authority at such address as is given to the Commission in writing by the

Authority.

The Local Bonds are fully registered in the name of the Authority as to

interest, if any, and principal and the Local Bonds shall grant the Authority a first lien on

the revenues of the leases on a Last-in/Last-out basis and a first lien on the Surplus
Revenues of the Governmental Agency as provided in the Local Act. The Local Bonds

shall also be secured by the Credit Line Deed of Trust of the Governmental Agency
granting a first lien on the property subject to the Leases (as defined in the Supplemental
and Amendatory Resolution adopted by the Issuer on May 18, 2010).

The Governmental Agency may prepay the Local Bonds in full at any time

at the price of par but only with the Council’s written consent. The Governmental

Agency shall request approval from the Authority and Council in writing of any proposed
debt which will be issued by the Governmental Agency on a parity with the Local BOnds

which request must be filed at least 60 days prior to the intended date of issuance.

As of the date of the Loan Agreement, the Local Bonds are on a parity as to

liens, pledge and source of and security for payment with the following obligations of the

Governmental Agency:

(1) WesBanco loan to the Governmental Agency in the amount of

$10,191,274 dated February 26, 2010.

Number of New Customers to Be Served: 0

Location: N/A (improvements to be transferred to Ohio County PSD and City
of Wheeling).
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SCHEDULE Y

DEBT SERVICE SCHEDULE

BOND DEBT SERVICE

Ohio County Development Authority

Dated

Date

Delivery

Date

IF

20 Years

3% Interest Rate

2/28/11~

7/?R/11

1Period
lEnding

.

Principall Coupon~ Interesti Debt

J 3/1/13

6/1/13

~/13

~ j/~J~3

3j~fl~4

6/1/14

14,669

14,779

~

3.000%1 12,000.001 26,669.001

3.000%j 11,889.981 26,668.981

~~p%i11779.14i26~66~_____________
3.000%1 ll,667.47~~69.471
3.000%l 11,554.951 26,668.951

3.000%l 11,441.601 26,669.601

1000% 7

3.000%I 11,212.321 2666932r
3.000%1 11,096.391 26,669.39

15,002

15,114

15,22R

9/1/14 15,342

12/1/14 15,457

3/1/15 15,573

—

.

6/1/15

9L1L3~5

15,690 3.000%1 10,979.601 26,669.60t
15,807 3.000%4 10,861921 26

15,926 10,743.37 26,669.37

~
16 166 3.000% 10 50~~9L~,669.59l

12W15

~_~/~/16

6/1/16

9f1J16

12/1/16

16,287L_3.000%~ 10382.341 26,669.34

~
16,532 3.000% 10,137.12 26,669.12~/j~/17

~.

~L1 ~7 ~4~1 26

1 % 9,888.211 ~
—

~ 26
———

2~3~
7,161l~000%

- ~ .~

~._iz~°~

~__
1~682 3.000%~,987.14l 2~66~141

17,815L 3.000%i 8,~~F~6,669.52I
j~j8~
18,083 3.000%1 8,586.301 26,669.301
18,218 3.000%I 8,450.681 26,668.681

18 355 ~I ~

~!~9 ,176 381 ~
—

18 631 c.P~L.~8~

.._~!~ZZ1 3 P~%L_Z~..L~L~!~L.___
18,912 3.000%~ 7,757.17! 26,669.17L
~9~4 ~°°°~1 7~j~j~669.33j
i9~7 1000% I 7,47l42~~9.~~
19~ 1000% ~6~669.45i~

19,927 ,J; 741.66~
~P,97.~! 6,592 26,669.211
20,2271 3.000%i 6,441.631 26,668.63!

~/.1L17

—,.

~

3/1/18

6/1/18

~

~:
6/1/19

9/~9

~~/~/19

~.

.~.

~j/~0
6/1/20

9L1/2P
2/1/20

.L~1

9/1/21

12/ij~1

3W22

6/1/22

k6/1/23
9/1/23

12/1/23
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BOND DEBT SERVICE

Ohio County Development Authority

IF

2OYears

3% Interest Rate

Period

Ending ~ncipal~ ~upOflI l~e~st De~SeMce

—-— *

3/1/24 ~°,~79L.~..,.3Q9°% 6~89~3J 26,668

20~L~ 3.000% 6,137.9~L 26,669.09

~%5,983.1~6~0
20,841 3.000%L,~,~27.95 26,668.95

20,997 3.000%! 5,671.64 26,668.64

6/1/24

9/1/24

12/1/24

3/1/25

6/1/25 21,155 3.000% 5,514.17 26,669.17

9/1/25

12/1/25

21,314

~473

3.000%

3.000%

5 355.5O~ 26 669.50

~6~II~6~8.65
5034 69~ ~.6O

.~

21,634 ~9q0%

6/1/26 21,797 3.000% 4,872.35! 26,669.35

%~j6
12/1/26

~960

22~

3.000%

3.000%

9~84~&~8.87
4,544.171 26,~7

3/1/27 22,291 3.000% 4,378.23! 26,669.23

6/1/27 22,458 3.000% 4,211.OS 26,669.05

9/1/27 22,626 3.000% 4,042.61 26,668.61

12/1/27 ~796 3.000% j,87L92

3/1/28 22,967 3.000% 26,668.95

6/1/28 23.1~9 3.000% 3,529.70 26,668.70

9/1/28 23,313 3.000% 3,356.15 26,669.15
.

12/1/28 23,488 3.000% 3,181.31 26,669.31

~4 3.000%

6/1/29 3.000% 2,827.67 26,668.67

9/1/29 24,020 3.000% 2,648.86 26,668.86

12/1/29 24,200 3.000% 2,468.71 26,668.71

3/1/30 24,382 3.000% 2,287.21 26,669.21

6/1/30 3.000% 2,10434 26&~4

12/1/30 24,935

3.000%

3.000%

j,920.11

1,734.49

26,669.11

26,669.49

3/1/31 25,122 3.000% 1,547.48 26,669.48

I 6/1/31 25,310 3.000% 1,359.06 26,669.06

9/1/31 j~Q0 3.000% 26~~,4
12/1/31 3.000% 977.99

3/1/32 25,884 3.000% 785.301 26,669.30

.

6/1/32

9/1/32

26,078

~

3.000%

3.000%

591.~~~,669.17
395.591 26&.~9~9

12/1/32 26,471! 3.000%I 198.531 26,669.53

-,.t~
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SCHEDULE Z

SPECIAL CONDITIONS

A. That the lease payments to be made to the Governmental Agency
under the Leases (as that term is defined in the Supplemental and Amendatory Resolution

adopted by the Governmental Agency on May 18, 2010) will be sufficient to maintain a

debt service coverage of at least 120% of the maximum amount required in any year for

debt service on the Local Bonds and the Prior Obligations.

B. The Governmental Agency may issue additional parity bonds upon

obtaining the consent of the Authority and shall not be required to comply with the

requirements of Section 4.1 (b)(v) of this Agreement.

C. The Governmental Agency shall not be required to make the renewal

and replacement payments set forth in Section 4.1 (a)(iii) of this Agreement because Ohio

County PSD is already required to make renewal and replacement fund payments.

D. The Governmental Agency shall not be required to comply with

Section 2.3 or Sections 4.1(b)(iii), (iv), (vii), (xiii) or (xxi) of this Agreement as the

Project shall be transferied to Ohio County Public Service District and the City of

Wheeling.

E. The Governmental Agency shall not be required to comply with

Section 3.1(f) and (g), Section 4.1 (b)(ix) or Section 5.2 of this Agreement as the Local

Bonds are secured by Lease payments, Surplus Revenues and a Deed of Trust rather than

System rates and charges.

F. For all other covenants in this Loan Agreement, the Governmental

Agency shall comply or, if not applicable, use its best efforts to cause the Ohio County
Public Service District to comply with such covenants.

G. Any covenants contained in this Loan Agreement that is inconsistent

with any of the Special Conditions shall be interpreted in such a manner so that the intent

of the Special Conditions shall be followed.
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OHIO COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT BONDS,
SERIES 2010 A AND SERIES 2010 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

BOND ORDINANCE

Table of Contents

Subject Page

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01 Authority for this Ordinance 2

Section 1.02 Findings 2

Section 1.03 Bond Legislation Constitutes Contract 4

Section 1.04 Definitions 4

ARTICLE II

AUTHORIZATION OF ACQUISITION AND CONSTRUCTION

OF THE PROJECT

Section 2.01 Authorization of Acquisition and Construction of the

Project
.

ii

ARTICLE III

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION AND

SALE OF BONDS; AUTHORIZATION AND EXECUTION OF LOAN

AGREEMENT

Section 3.01 Authorization of Bonds 12

Section 3.02 Terms of Bonds 12

Section 3.03 Execution of Bonds 13

Section 3.04 Authentication and Registration 13

Section 3.05 Negotiability, Transfer and Registration 13

Section 3.06 Bonds Mutilated, Destroyed, Stolen or Lost 14

Section 3.07 Bonds not to be Indebtedness of the Issuer 14

(C169 1463. I)

1



Section 3.08 Bonds Secured by Pledge of Net Revenues; Lien

Position with respect to Prior Obligations 15

Section 3.09 Delivery of Bonds 15

Section 3.10 Form of Bonds 15

FORM OF SERIES 2010 A BOND 16

FORM OF SERIES 2010 B BOND 24

Section 3.11 Sale of Bonds; Approval and Ratification of

Execution of Loan Agreement 32

Section 3.12 “Amended Schedule A” Filing 32

ARTICLE IV

RESERVED] 33

ARTICLE V

FUNDS AND ACCOUNTS; SYSTEM REVENUES
AND APPLICATION THEREOF

Section 5.01 Establishment of Funds and Accounts with Depository Bank 34

Section 5.02 Establishment of Funds and Accounts with

Commission 34

Section 5.03 System Revenues; Flow of Funds 34

ARTICLE VI

APPLICATION OF BOND PROCEEDS

Section 6.01 Application of Bond Proceeds; Pledge of Unexpended
Bond Proceeds 40

Section 6.02 Disbursements From the Bond Construction Trust

Fund 40

ARTICLE VII

ADDITIONAL COVENANTS OF THE ISSUER

Section 7.01 General Covenants of the IssuerS 42

Section 7.02 Bonds not to be Indebtedness of the Issuer 42

Section 7.03 Bonds Secured by Pledge of Net Revenues; Lien

Position with respect to Prior Obligations 42

Section 7.04 Reserved 42

Section 7.05 Transfer of the Series 2010 Facilities 42

{C1691463.I}

11



Section 7.07

Section 7.08

Section 7.09

Section 7.10

Section 7.11

Section 7.12

Section 7.13

Section 7.14

Section 7.15

Section 7.16

Section 7.17

Section 7.18

Section 7.19

Section 7.20

Section 7.21

Section 9.01

Section 9.02

Section 9.03

42

43

43

44

44

44

45

45

45

45

47

47

47

47

49

49

51

51

52

Section 7.06 Issuance of Other Obligations Payable Out of

Revenues and General Covenant Against
Encumbrances

Reserved

Books; Records and Audit

Reserved

Reserved

Engineering Services and Operating Personnel

Reserved

Reserved

Reserved

Insurance and Construction Bonds

Reserved

Completion of Project; Permits and Orders

Compliance with Loan Agreement and Law

Tax Covenants

Securities Law Compliance
Contracts

ARTICLE VIII

INVESTMENT OF FUNDS

Section 8.01 Investment of Funds 50

ARTICLE IX

DEFAULT AND REMEDIES

Events of Default

Remedies

Appointment of Receiver

ARTICLE X

PAYMENT OF BONDS

Section 10.01 Payment of Bonds

{C 1691463.1

111



ARTICLE XI

MISCELLANEOUS

Section 11.01 Amendment or Modification of Bond

Legislation 54

Section 11.02 Bond Legislation Constitutes Contract 54

Section 11.03 Severability of Invalid Provisions 54

Section 11.04 Headings, Etc. 54

Section 11.05 Conflicting Provisions Repealed; Prior

Ordinances 54

Section 11.06 Covenant of Due Procedure, Etc. 55

Section 11.07 Statutory Notice and Public Hearing 55

Section 11.08 Effective Date 56

SIGNATURES 56

CERTIFICATION 57

EXHIBIT A 58

EXHIBIT B 59

EXHIBIT C 60

(C 169 1463. 1)

iv



OHIO COUNTY DEVELOPMENT AUTHORITY

ORDINANCE AUTHORIZING THE ACQUISITION AND

CONSTRUCTION OF CERTAIN ADDITIONS,
BETTERMENTS AND IMPROVEMENTS, INCLUDING

WATER MAINS, A WATER STORAGE TANK AND A

PUMPING STATION, WHICH UPON COMPLETION WILL

BE DEEDED TO THE OHIO COUNTY PUBLIC SERVICE

DISTRICT TO SUPPORT BUSINESS AND INDUSTRIAL

DEVELOPMENT IN THE VICINITY OF THE FORT HENRY

INDUSTRIAL BUSINESS PARK, COMMONLY KNOWN AS

THE HIGHLANDS, AND THE FINANCING OF THE COST

THEREOF, NOT OTHERWISE PROVIDED, THROUGH

THE ISSUANCE BY THE OHIO COUNTY DEVELOPMENT

AUTHORITY OF NOT MORE THAN $1,600,000 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER PROJECT

BONDS; AUTHORIZING THE SALE AND PROVIDING

FOR THE TERMS AND PROVISIONS OF SUCH BONDS

AND ADOPTING OTHER PROVISIONS RELATING

THERETO.

NOW, THEREFORE, BE IT ORDAINED AND ENACTED BY THE

BOARD OF THE OHIO COUNTY DEVELOPMENT AUTHORITY:

BONDS, SERIES 2010

INFRASTRUCTURE FUND);

BONDS, SERIES 2010

INFRASTRUCTURE FUND);
RIGHTS AND REMEDIES OF

REGISTERED OWNERS

AUTHORIZING EXECUTION

DOCUMENTS RELATING TO

A (WEST VIRGINIA

AND WATER PROJECT

B (WEST VIRGINIA

PROVIDING FOR THE

AND SECURITY FOR THE

OF SUCH BONDS;

AND DELIVERY OF ALL

THE ISSUANCE OF SUCH

{C1691463.1
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ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01. Authority for this Ordinance This Ordinance (together with any
ordinance, order or resolution supplemental hereto or amendatory hereof, the “Bond

Legislation”) is enacted pursuant to the provisions of Chapter 7, Article 12 of the Code of

West Virginia, 1931, as amended (the “Act”), and other applicable provisions of law.

Section 1.02. Findings It is hereby found, determined and declared that:

A. The Ohio County Development Authority (the “Issuer”) is a public
corporation with perpetual existence and a county development authority within the meaning
of the Act, duly created pursuant to an order entered by The County Commission of Ohio

County (the “County Commission”).

B. The Ohio County Public Service District (“Public Service District”)

presently owns and operates a public combined waterworks and sewerage system. However,
it is deemed necessary and desirable for the support of the business and industrial

development in the vicinity of the Fort Henry Industrial Business Park, commonly known as

the Highlands (the “Highlands”), that there be acquired and constructed certain additions,
betterments and improvements to the waterworks system of the Public Service District, as

described in Exhibit A hereto, and all appurtenant facilities (the “Project” or the “Series 2010

Facilities”), in accordance with the plans and specifications prepared by the Consulting
Engineers, which plans and specifications have heretofore been filed with the Issuer.

C. The Issuer intends to finance the costs of acquisition and construction of

the Project through the issuance of its revenue bonds to the West Virginia Water

Development Authority (the “Authority”) on behalf of the West Virginia Infrastructure and

Jobs Development Council. The Series 2010 Bonds shall be payable solely from the Net

Revenues of the Issuer as defined herein and secured by a pledge of the same.

D. It is deemed necessary for the Issuer to issue its Water Project Bonds,
Series 2010 A (West Virginia Infrastructure Fund) (the “Series 2010 A Bonds”), and the

Water Project Bonds, Series 2010 B (West Virginia Infrastructure Fund) (the “Series 2010 B

Bonds”) in the total aggregate principal amount of $1,600,000 (collectively, the “Series 2010

Bonds”) initially to be represented by two bonds, to finance the costs of acquisition and

construction of the Project. The remaining costs of the Project shall be funded from the

sources set forth in Section 2.01 hereof. Said costs shall be deemed to include the cost of all

property rights, easements and franchises deemed necessary or convenient therefor; interest,

(C1691463.1
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if any, on the Series 2010 Bonds prior to and during acquisition or construction and for a

period not exceeding 6 months after completion of acquisition and construction of the

Project; amounts which may be deposited in the Series 2010 A Bonds Reserve Account and

the Series 2010 B Bonds Reserve Account (as hereinafter defined); engineering and legal

expenses; expenses for estimates of costs and revenues; expenses for plans, specifications
and surveys; other expenses necessary or incident to determining the feasibility or

practicability of the enterprise; administrative expense; commitment fees; discount, initial

fees for the services of registrars, paying agents, depositories or trustees or other costs in

connection with the sale of the Series 2010 Bonds; fees and expenses of the Authority and

such other expenses as may be necessary or incidental to the financing herein authorized; the

acquisition and construction of the Project and the placing of same in operation; and the

performance of the things herein required or permitted, in connection with any thereof,

provided, that reimbursement to the Issuer for any amounts expended by it for allowable

costs prior to the issuance of the Series 2010 Bonds or the repayment of indebtedness

incurred by the Issuer for such purposes shall be deemed Costs of the Project, as hereinafter

defined.

E. The period of usefulness of the Series 2010 Facilities after completion
of the Project is not less than 20 years.

F. It is in the best interests of the Issuer that the Series 2010 Bonds be sold

to the Authority pursuant to the terms and provisions of the Loan Agreement.

G. There are outstanding obligations of the Issuer which will rank on a

parity with the Series 2010 Bonds as to liens, pledge, source of and security for payment, a

list of which will be attached to the Supplemental Resolution (collectively the “Prior

Obligations”).

The Series 2010 Bonds shall be issued on a parity with each other and with the

Prior Obligations, with respect to liens, pledge and source of and security for payment and in

all other respects. Prior to the issuance of the Series 2010 Bonds, the Issuer will meet the

requirements, if any, of the Prior Obligations to the issuance of the Series 2010 Bonds on a

parity with the Prior Obligations.

H. The Issuer has complied with all requirements of West Virginia law and

the Loan Agreement relating to authorization of the acquisition, construction and operation
of the Series 2010 Facilities and issuance of the Series 2010 Bonds, or will have so complied
prior to issuance of any thereof, including, among other things, the approval of the Project by
the West Virginia Infrastructure and Jobs Development Council.
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I. The Project has been approved by the West Virginia Infrastructure and

Jobs Development Council as required under Chapter 31, Article 1 5A of the West Virginia
Code of 1931, as amended.

J. The Board of the Issuer finds and determines that there exists a

continuing need for infrastructure such as that proposed herein to support business and

industry development in Ohio County, and such Project as herein defined will help support
business and industry development in Ohio County, and that the money or funds of the Issuer

in the form of bond proceeds and the security as herein defined are necessary therefore, and

that in aid thereof, the Board of the Issuer determines to fund the same as hereinafter

provided on such terms as hereinafter set forth.

Section 1.03. Bond Legislation Constitutes Contract Inconsideration of the

acceptance of Series 2010 Bonds by those who shall be the Registered Owners of the same

from time to time, this Bond Legislation shall be deemed to be and shall constitute a contract

between the Issuer and such Registered Owners, and the covenants and agreements herein set

forth to be performed by the Issuer shall be for the equal benefit, protection and security of

the Registered Owners of any and all of such Series 2010 Bonds, all which shall be of equal
rank and without preference, priority or distinction between any one Bond of a series and any

other Bonds of the same series, by reason of priority of issuance or otherwise, except as

expressly provided therein and herein.

Section 1.04. Definitions The following terms shall have the following
meanings herein unless the context expressly requires otherwise:

“Act” means Chapter 7, Article 12 of the Code of West Virginia, 1931, as

amended and in effect on the date of enactment hereof.

“Authority” means the West Virginia Water Development Authority, which is

expected to be the original purchaser and Registered Owner of the Series 2010 Bonds, or any

other agency, board or department of the State that succeeds to the functions of the Authority.

“Authorized Officer” means the President of the Issuer, or any other officer of

the Issuer specifically designated by resolution of the Governing Body.

“Bond Legislation,” “Ordinance,” “Bond Ordinance” or “Local Act” means

this Bond Ordinance and all ordinances, orders and resolutions supplemental hereto or

amendatory hereof.
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“Bond Registrar” or “Registrar” means the bank or other entity to be designated
as such in the Supplemental Resolution and its successors and assigns.

“Bonds” means, collectively, the Series 2010 Bonds and, where appropriate,

any bonds on a parity therewith subsequently authorized to be issued hereunder or by another

ordinance of the Issuer.

“Closing Date” means the dates upon which there is an exchange of the Series

2010 Bonds for all or a portion of the proceeds of the Series 2010 Bonds from the Authority.

“Commission” means the West Virginia Municipal Bond Commission or any

other agency of the State of West Virginia that succeeds to the functions of the Commission.

“Code” means the Internal Revenue Code of 1986, as amended, and the

Regulations.

“Consulting Engineers” means Vaughn, Coast & Vaughn, Inc., St. Clairsville,

Ohio, or any qualified engineer or firm of engineers, licensed by the State, that shall at any

time hereafter be procured by the Issuer as Consulting Engineers for the System or portion
thereof, in accordance with Chapter 5G, Article 1 of the Code of West Virginia, 1931, as

amended.

“Costs” or “Costs of the Project” means those costs described in Section 1 .02D

hereof to be a part of the cost of acquisition and construction of the Project.

“Council” means the West Virginia Infrastructure and Jobs Development
Council or any other agency of the State of West Virginia that succeeds to the functions of

the Council.

“County Commission” means The County Commission of Ohio County, Ohio

County, West Virginia, a political subdivision of the State of West Virginia.

“Depository Bank” means the bank or banks designated as such in the

Supplemental Resolution, and its successors and assigns, which shall be a member of FDIC.

“FDIC” means the Federal Deposit Insurance Corporation and any successor to

the functions of the FDIC.

“Fiscal Year” means each 12-month period beginning on July 1 and ending on
the succeeding June 30.
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“Governing Body” means the Board of the Issuer, as it may now or hereafter be

constituted.

“Government Obligations” means direct obligations of, or obligations the

timely payment of the principal of and interest on which is guaranteed by, the United States

of America.

“Gross Revenues” means the lease revenues from a designated lease or leases

to specifically described in the Supplemental Resolution, determined in accordance with

generally accepted accounting principles.

“Herein,” “hereto” and similar words shall refer to this entire Bond Legislation.

“Independent Certified Public Accountants” means any certified public
accountant or firm of certified public accountants that shall at any time hereafter be retained

by the Issuer to prepare an independent annual or special audit of the accounts of the System
or for any other purpose except keeping the accounts of the System in the normal operation
of its business and affairs.

“Issuer” means the Ohio County Development Authority, a public corporation
with perpetual existence and a County Development Authority within the meaning of the Act,

and, unless the context clearly indicates otherwise, includes the Governing Body of the

Issuer.

“Loan Agreement” means the Loan Agreements to be entered into between the

Authority and the Issuer, providing for the purchase of the Series 2010 Bonds from the Issuer

by the Authority, the form of which shall be approved, and the execution and delivery by the

Issuer authorized and directed or ratified by the Supplemental Resolution.

“Net Proceeds” means the face amount of the Series 2010 Bonds, plus accrued

interest and premium, if any, less original issue discount, if any.

“Net Revenues” means the balance of the Gross Revenues, remaining after

deduction of Operating Expenses, as hereinafter defined.

“Operating Expenses” means the reasonable, proper and necessary costs of the

Issuer, including the costs of repair, maintenance and operation of the Series 2010 Facilities

and, without limiting the generality of the foregoing, administrative, engineering, legal,

auditing and insurance expenses, other than those capitalized as part of the Costs, fiscal
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agents, the Depository Bank and the Registrar (all as hereinafter defined), other than those

capitalized as part of the Costs, payments to pension or retirement funds, taxes and such other

reasonable operating costs and expenses as should normally and regularly be included under

generally accepted accounting principles; provided, that “Operating Expenses” does not

include payments on account of the principal of or redemption premium, if any, or interest on

the Bonds, charges for depreciation, losses from the sale or other disposition of, or from any

decrease in the value of, capital assets, amortization of debt discount or such miscellaneous

deductions as are applicable to prior accounting periods.

“Outstanding,” when used with reference to Bonds and as of any particular
date, describes all Bonds theretofore and thereupon being authenticated and delivered except

(i) any Bond canceled by the Bond Registrar, at or prior to said date; (ii) any Bond for the

payment of which moneys, equal to its principal amount and redemption premium, if

applicable, with interest to the date of maturity or redemption shall be in trust hereunder, and

set aside for such payment (whether upon or prior to maturity); (iii) any Bond deemed to have

been paid as provided in Article X hereof; and (iv) for purposes of consents or other action

by a specified percentage of Registered Owners of any Bonds registered to the Issuer.

“Parity Bonds” means additional Bonds issued under the provisions and within

the limitations prescribed by Section 7.07 hereof.

.“Paying Agent” means the Commission or such other entity or authority as may

be designed by a Paying Agent by the Issuer in the Supplemental Resolution.

“President” means such person so designated to act in such capacity by the

Board of the Issuer.

“Prior Obligations” means, the obligations secured by the lease or leases

described in the Supplemental Resolution.

“Project” or “Series 2010 Facilities” means the Project as described in

Section 1 .02B hereof and Exhibit A hereto.

“Qualified Investments” means and includes any of the following:

(a) Authority Obligations;

(b) Authority Obligations which have been stripped of their unmatured

interest coupons, interest coupons stripped from Authority Obligations, and receipts or
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certificates evidencing payments from Authority Obligations or interest coupons stripped
from Authority Obligations;

(c) Bonds, debentures, notes or other evidences of indebtedness issued by

any of the following agencies: Banks for Cooperatives; Federal Intermediate Credit Banks;

Federal Home Loan Bank System; Export-Import Bank of the United States; Federal Land

Banks; Authority National Mortgage Association; Tennessee Valley Authority; or

Washington Metropolitan Area Transit Authority;

(d) Any bond, debenture, note, participation certificate or other similar

obligations issued by the Federal National Mortgage Association to the extent such

obligation is guaranteed by the Authority National Mortgage Association or issued by any

other federal agency and backed by the full faith and credit of the United States of America;

(e) Time accounts (including accounts evidenced by time certificates of

deposit, time deposits or other similar banking arrangements) which, to the extent not insured

by the FDIC or Federal Savings and Loan Insurance Corporation, shall be secured by a

pledge of Authority Obligations, provided, that said Authority Obligations pledged either

must mature as nearly as practicable coincident with the maturity of said time accounts or

must be replaced or increased so that the market value thereof is always at least equal to the

principal amount of said time accounts;

(f) Money market funds or similar funds whose only assets are investments

of the type described in paragraphs (a) through (e) above;

(g) Repurchase agreements, fully secured by investments of the types
described in paragraphs (a) through (e) above, with banks or national banking associations

which are members of FDIC or with Authority bond dealers recognized as primary dealers by
the Federal Reserve Bank of New York, provided that said investments securing said

repurchase agreements either must mature as nearly as practicable coincident with the

maturity of said repurchase agreements or must be replaced or increased so that the market

value thereof is always at least equal to the principal amount of said repurchase agreements,
and provided further that the owner of such repurchase agreement shall have a prior perfected
security interest in the collateral therefor; must have (or its agent must have) possession of

such collateral; and such collateral must be free of all claims by third parties;

(h) The West Virginia “consolidated fund” managed by the West Virginia
Board of Treasury Investments pursuant to Chapter 12, Article 6C of the Code of

West Virginia, 1931, as amended; and

(C1691463.1

8



(i) Obligations of states or political subdivisions or agencies thereof, the

interest on which is exempt from gross income for federal income tax purposes, and which

are rated at least “A” by Moody’s Investors Service, Inc. or Standard & Poor’s Corporation.

“Registered Owner,” “Bondholder”, “Holder” or any similar term whenever

used herein with respect to an outstanding Bond or Bonds, means the person in whose name

such Bond is registered.

“Registrar” means the Bond Registrar.

“Regulations” means temporary and permanent regulations promulgated under

the Code, or any predecessor thereto.

“Renewal and Replacement Fund” means the Renewal and Replacement Fund

established by Section 5.01 hereof.

“Revenue Fund” means the Revenue Fund established by Section 5.01 hereof.

“Series 2010 A Bonds” means the Water Project Bonds, Series 2010 A (West

Virginia Infrastructure Fund), of the Issuer, authorized by this Ordinance.

“Series 2010 B Bonds” means the Water Project Bonds, Series 2010 B (West

Virginia Infrastructure Fund), of the Issuer, authorized by this Ordinance.

“Series 2010 BOnds” means, collectively, the Series 2010 A Bonds and the

Series 2010 B Bonds.

“Series 2010 A Bonds Construction Trust Fund” means the Series 2010 A

Bonds Construction Trust Fund established by Section 5.01 hereby.

“Series 2010 A Bonds Sinking Fund” means the Series 2010 A Bonds Sinking
Fund created by Section 5.02 hereof.

“Series 2010 B Bonds Sinking Fund” means the Series 2010 B Bonds Sinking
Fund created by Section 5.02 hereof.

“Series 2010 B Bonds Construction Trust Fund” means the Series 2010 B

Bonds Construction Trust Fund established by Section 5.01 hereby.
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“Sinking Funds” means, collectively, the respective Sinking Funds created for

the Series 2010 Bonds.

“State” means the State of West Virginia.

“Supplemental Resolution” means any resolution, ordinance or order of the

Issuer supplementing or amending this Ordinance and, when preceded by the article “the,”
refers specifically to the supplemental resolution authorizing the sale of the Series 2010

Bonds; provided, that any matter intended by this Ordinance to be included in the

Supplemental Resolution with respect to the Series 2010 Bonds, and not so included may be

included in another Supplemental Resolution.

“Series 2010 Facilities” means the Project and any further additions,
betterments and improvements thereto hereafter constructed or acquired from any sources

whatsoever.

Additional terms and phrases are defined in this Ordinance as they are used.

Words importing singular number shall include the plural number in each case and vice

versa; words importing persons shall include firms and corporations; and words importing
the masculine, feminine or neutral gender shall include any other gender.
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ARTICLE II

AUTHORIZATION OF ACQUISITION AND CONSTRUCTION

OF THE PROJECT

Section 2.01. Authorization of Acquisition and Construction of the Project
There is hereby authorized and ordered the acquisition and construction of the Project, at an

estimated cost of not to exceed $8,000,000, in accordance with the pians and specifications
which have been prepared by the Consulting Engineers, heretofore filed in the office of the

Governing Body and approved by the Authority and the Issuer. The proceeds of the

Series 2010 Bonds shall be applied as provided in Article VI hereof. Prior to the issuance of

each series of Series 2010 Bonds, the Issuer shall receive bids and enter into contracts for the

acquisition and construction of the Project, in an amount and otherwise compatible with the

financing plan submitted to the Authority and the Council.

The cost of the Project is estimated not to exceed $8,000,000, of which

approximately $6,400,000 will be obtained from proceeds of a grant from the United States

Economic Development Administration and approximately $1,600,000 will be obtained

from proceeds for the Series 2010 A Bonds and the Series 2010 B Bonds.
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ARTICLE III

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION AND SALE

OF BONDS; AUTHORIZATION AND EXECUTION OF LOAN AGREEMENT

Section 3.01. Authorization of Bonds For the purposes of paying a

portion of the costs of the Project and paying the costs of issuance of the Series 2010 Bonds

and related costs, there shall be and hereby are authorized to be issued negotiable Series 2010

Bonds of the Issuer. The Series 2010 Bonds shall be issued in two series, each as a single
bond, designated respectively as “Water Project Bonds, Series 2010 A (West Virginia
Infrastructure Fund),” and the “Water Project Bonds, Series 2010 B (West Virginia
Infrastructure Fund),” in the aggregate principal amount of $1,600,000, and shall have such

terms and be in such amounts as are set forth hereinafter or in the Supplemental Resolution.

Section 3.02. Terms of Bonds The Series 2010 Bonds shall be issued in such

principal amounts; shall bear interest at such rate or rates, not exceeding the legal maximum

rate, payable semiannually on such dates; shall mature on such dates and in such amounts;

and shall be redeemable, in whole or in part, all as the Issuer shall prescribe in the

Supplemental Resolution or as specifically provided in the Loan Agreement. The Bonds

shall be payable as to principal at the office of the Paying Agent, in any coin or currency

which, on the dates of payment of principal is legal tender for the payment of public or

private debts under the laws of the United States of America. Interest on the Bonds shall be

paid by check or draft of the Paying Agent mailed to the Registered Owner thereof at the

address as it appears on the books of the Bond Registrar, or by such other method as shall be

mutually agreeable so long as the Authority is the Registered Owner thereof.

Unless otherwise provided by the Supplemental Resolution, the Series 2010

Bonds shall be issued in the form of a single bond, fully registered to the Authority, with a

debt service schedule attached, representing the aggregate principal amount of the Series

2010 Bonds, all as provided in the Supplemental Resolution. The Bonds shall be

exchangeable at the option and expense of the Registered Owner for another fully registered
Bond or Bonds of the same series in the aggregate principal amount equal to the amount of

said Bonds then Outstanding and being exchanged, with principal installments or maturities,

as applicable, corresponding to the dates of payment of principal installments of said Bonds;

provided, that the Authority shall not be obligated to pay any expenses of such exchange.

Subsequent series of Bonds, if any, shall be issued in fully registered form and

in denominations as determined by Supplemental Resolution. Such Bonds shall be dated as

of the date specified in a Supplemental Resolution and shall bear interest from the date so

specified therein.
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Section 3.03. Execution of Bonds The Series 2010 Bonds shall be executed

in the name of the Issuer by the President, and the seal of the Issuer shall be affixed thereto or

imprinted thereon and attested by the Secretary-Treasurer. In case any one or more of the

officers who shall have signed or sealed the Series 2010 Bonds shall cease to be such officer

of the Issuer before the Series 2010 Bonds so signed and sealed have been actually sold and

delivered, such Bonds may nevertheless be sold and delivered as herein provided and may be

issued as if the person who signed or sealed such Bonds had not ceased to hold such office.

Any Series 2010 Bonds may be signed and sealed on behalf of the Issuer by such person as at

the actual time of the execution of such Bonds shall hold the proper office in the Issuer,

although at the date of the authorization of such Bonds such person may not have held such

office or may not have been so authorized.

Section 3.04. Authentication and Registration No Series 2010 Bond shall be

valid or obligatory for any purpose or entitled to any security or benefit under this Bond

Legislation unless and until the Certificate of Authentication and Registration on such Bond,

substantially in the form set forth in Section 3.10 hereof, shall have been manually executed

by the Bond Registrar. Any such executed Certificate of Authentication and Registration

upon any such Bond shall be conclusive evidence that such Bond has been authenticated,

registered and delivered under this Bond Legislation. The Certificate of Authentication and

Registration on any Bond shall be deemed to have been executed by the Bond Registrar if

manually signed by an authorized officer of the Bond Registrar, but it shall not be necessary

that the same officer sign the Certificate of Authentication and Registration on all of the

Bonds issued hereunder.

Section 3.05. Negotiability, Transfer and Registration Subject to the

provisions for transfer of registration set forth below, the Series 2010 Bonds shall be and

have all of the qualities and incidents of negotiable instruments under the Uniform

Commercial Code of the State of West Virginia, and each successive Registered Owner, in

accepting the Series 2010 Bonds shall be conclusively deemed to have agreed that such

Bonds shall be and have all of the qualities and incidents of negotiable instruments under the

Uniform Commercial Code of the State of West Virginia, and each successive Registered
Owner shall further be conclusively deemed to have agreed that said Bonds shall be

incontestable in the hands of a bona fjç~ registered owner for value.

So long’ as the Series 2010 Bonds remain outstanding, the Issuer, through the

Bond Registrar as its agent, shall keep and maintain books for the registration and transfer of

such Bonds.
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The registered Series 2010 Bonds shall be transferable only upon the books of

the Bond Registrar, by the Registered Owner thereof in person or by his attorney duly
authorized in writing, upon surrender thereto, together with a written instrument of transfer

satisfactory to the Bond Registrar, duly executed by the Registered Owner or his duly
authorized attorney.

In all cases in which the privilege of exchanging Bonds or transferring the

registered Bonds are exercised, Bonds shall be delivered in accordance with the provisions of

this Bond Legislation. All Bonds surrendered in any such exchanges or transfers shall

forthwith be canceled by the Bond Registrar. For every such exchange or transfer of Bonds,
the Bond Registrar may make a charge sufficient to reimburse it for any tax, fee or other

governmental charge required to be paid with respect to such exchange or transfer and the

cost of preparing each new Bond upon each exchange or transfer, and any other expenses of

the Bond Registrar incurred in connection therewith, which sum or sums shall be paid by the

Issuer. The Bond Registrar shall not be obliged to make any such exchange or transfer of

Bonds during the period commencing on the 15th day of the month next preceding an interest

payment date on the Bonds or, in the case of any proposed redemption of Bonds, next

preceding the date of the selection of Bonds to be redeemed, and ending on such interest

payment date or redemption date.

Section 3.06. Bonds Mutilated, Destroyed. Stolen or Lost In case any Series

2010 Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may, in its

discretion, issue, and the Bond Registrar shall, if so advised by the Issuer, authenticate,

register and deliver, a new Bond of the same series and of like tenor as the Bonds so

mutilated, destroyed, stolen or lost, in exchange and substitution for such mutilated Bond,

upon surrender and cancellation of such mutilated Bond, or in lieu of and substitution for the

Bond destroyed, stolen or lost, and upon the Registered Owner’s furnishing satisfactory
indemnity and complying with such other reasonable regulations and conditions as the Issuer

may prescribe and paying such expenses as the Issuer and the Bond Registrar may incur. All

Bonds so surrendered shall be canceled by the Bond Registrar and held for the account of the

Issuer. If any such Bond shall have matured or be about to mature, instead of issuing a

substitute Bond, the Issuer may pay the same, upon being indemnified as aforesaid, and if

such Bond be lost, stolen or destroyed, without surrender thereof.

Section 3.07. Bonds not to be Indebtedness of the Issuer The Series 2010

Bonds shall not, in any event, be or constitute an indebtedness of the Issuer within the

meaning of any constitutional or statutory provision or limitation, but shall be payable solely
from the Net Revenues of the Issuer as herein provided. No Registered Owner of the

Series 2010 A Bonds shall ever have the right to compel the exercise of the taxing power, if

any, of the Issuer to pay the Series 2010 A Bonds or the interest thereon.
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Section 3.08. Bonds Secured by Pledge of Net Revenues; Lien Position with

respect to Prior Obligations The payment of the debt service of the Series 2010 Bonds shall

be secured by a first lien on the Net Revenues of the Issuer, on a parity with the lien on the

Net Revenues in favor of the holders of the Prior Obligations. Such Net Revenues are hereby

irrevocably pledged to such payments as the same become due on a parity with the Prior

Obligations. The payment of debt service may also be secured by a deed of trust or other

security as is set forth in the Supplemental Resolution.

Section 3.09. Delivery of Bonds The Issuer shall execute and deliver each

series of the Series 2010 Bonds to the Bond Registrar, and the Bond Registrar shall

authenticate, register and deliver such Series 2010 Bonds to the original purchasers upon

receipt of the documents set forth below:

A. If other than the Authority, a list of the names in which such

Series 2010 Bonds are to be registered upon original issuance,

together with such taxpayer identification and other information

as the Bond Registrar may reasonably require;

B. A request and authorization to the Bond Registrar on behalf of

the Issuer, signed by an Authorized Officer, to authenticate and

deliver such Series 2010 Bonds to the original purchasers;

C. An executed and certified copy of the Bond Legislation;

D. An executed copy of the Loan Agreement; and

E. The unqualified approving opinion of bond counsel on such

Series 2010 Bonds.

Section 3.10. Form of Bonds The text of the Series 2010 Bonds shall be in

substantially the following form, with such omissions, insertions and variations as may be

necessary and desirable and authorized or permitted hereby, or by any Supplemental
Resolution adopted prior to the issuance thereof:
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{FORM OF SERIES 2010 A BOND]

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

OHIO COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT BONDS, SERIES 2010 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

No. AR-i $_____

FOR VALUE RECEIVED, on this
___

day of
,
2010, the

OHIO COUNTY DEVELOPMENT AUTHORITY, a public corporation with perpetual
existence (the “Issuer”) created by The County Commission of Ohio County, West Virginia
(the “County Commission”), promises to pay solely from the funds provided therefore, as

hereinafter set forth, to the West Virginia Water Development Authority (the “Authority”) or

registered assigns, the sum of

DOLLARS

_________________), in installments on
______________

1 of each year as set forth on the

“Schedule of Annual Debt Service” attached as Exhibit A hereto and incorporated herein by
reference with interest on each installment at the rate per annum set forth on said Exhibit A.

The interest on each installment shall run from the original date of delivery of

this Bond to the Authority and payment therefore, and until payment of such installment,
such interest shall be payable on March 1, June 1, September 1 and December 1 in each year,

beginning
__________

1, 20_. Principal installments of this Bond are payable in any coin

or currency which, on the respective dates of payment of such installments, is legal tender for

the payment of public and private debts under the laws of the United States of America, at

the office of the West Virginia Municipal Bond Commission, Charleston, West Virginia (the

“Paying Agent”). The interest on this Bond is payable by check or draft of the Paying Agent
mailed to the registered owner hereof at the address as it appears on the books of

__________________

_______________,West Virginia, as registrar (the “Registrar”), on the

15th day of the month next preceding an interest payment date, or by such other method as

shall be mutually agreeable so long as the Authority is the Registered Owner hereof.

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the Council, and upon the

terms and conditions prescribed by, and otherwise in compliance with, the Loan Agreement
by and between the Issuer and the Authority, on behalf of the West Virginia Infrastructure

and Jobs Development Council, dated ____________,20.
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This Bond is issued (i) to pay a portion of the costs of acquisition and

construction of certain improvements and extensions to certain public waterworks to be

transferred upon completion to the Ohio County Public Service District (the “Project”); and

(ii) to pay certain costs of issuance of this Bond and related costs. The Project and any

further additions, betterments improvements and extensions thereto are herein called the

“Series 2010 Facilities.” This Bond is issued under the authority of and in full compliance
with the Constitution and statutes of the State of West Virginia, including particularly
Chapter 7, Article 12 of the Code of West Virginia, 1931, as amended (the “Act”), a Bond

Ordinance duly enacted by the Issuer on
______________,

2010, and a Supplemental
Ordinance duly adopted by the Issuer on

_______________,
2010 (collectively, the “Bond

Legislation”), and is subject to all the terms and conditions thereof. The Bond Legislation
provides for the issuance of additional bonds under certain conditions, and such bonds would

be entitled to be paid and secured equally and ratably from and by the funds and revenues and

other security provided for this Bond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE AND

SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS, WITH THE

ISSUER’S
_________________________

(THE “PRIOR OBLIGATIONS”).

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defined in the Bond Legislation) of the Issuer and is payable on a parity with the pledge
of Net Revenues in favor of the holders of the Prior Obligations and the Series 2010 B

Bonds, and from unexpended proceeds of this Bond. This Bond does not constitute an

indebtedness of the Issuer within the meaning of any constitutional or statutory provisions or

limitations, nor shall the Issuer be obligated to pay the same or the interest hereon, except
from said special fund provided from the Net Revenues and unexpended proceeds of this

Bond. Issuer has entered into certain covenants with the Registered Owner of this Bond for

the terms of which reference is made to the Bond Legislation. Remedies provided the

Registered Owner of this Bond are exclusively as provided in the Bond Legislation, to which

reference is here made for a detailed description thereof.

Subject to the registration requirements in the Bond Legislation, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar by the

Registered Owner or by its attorney or legal representative duly authorized in writing, upon
surrender of this Bond, together with a written instrument of transfer satisfactory to the

Registrar, duly executed by the Registered Owner or its attorney or legal representative duly
authorized in writing.

Subject to the registration requirements in the Bond Legislation, this Bond,
under the provision of the Act, is and has all the qualities and incidents of a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.
(C 169 1463. 1)

17



All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment of the costs of acquisition and

construction of the Project and the costs of issuance hereof as described in the Bond

Legislation, and there shall be and hereby is created and granted a lien upon such moneys,

until so applied, in favor of the registered owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that Net Revenues of the Issuer have been pledged to and

will be used by the Issuer for the prompt payment of the principal of and interest on this

Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.

{C1691463.I
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IN WITNESS WHEREOF, the OHIO COUNTY DEVELOPMENT

AUTHORITY has caused this Bond to be signed by its President and its corporate seal to be

hereunto affixed and attested by its Secretary-Treasurer, and has caused this Bond to be dated

as of the date first written above.

President

SEAL]

ATTEST:

Secretary-Treasurer

{C1678495.I
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(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2010 A Bonds described in the within-

mentioned Bond Legislation and has been duly registered in the name of the registered owner
set forth above, as of the date set forth below.

Date:
______________,

2010.

as Registrar

Authorized Officer

{C1678495.1}
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EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $

{C1678495.I}
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EXHIBIT B

SCHEDULE OF ANNUAL DEBT SERVICE

(C1678495.! }
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ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

______the within_______________________________

Bond and does hereby irrevocably constitute and appoint ________________, Attorney to

transfer said Bond on the books kept for registration thereof with full power of substitution in

the premises.

Dated:
___________, —.

In the presence of:

(C1678495.!
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FORM OF SERIES 2010 B BOND]

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

OHIO COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT BONDS, SERIES 2010 B

(WEST VIRGINIA INFRASTRUCTURE FUND)

No. BR-i $______

FOR VALUE RECEIVED, on this day of
,
2010, the

OHIO COUNTY DEVELOPMENT AUTHORITY, a public corporation with perpetual
existence (the “Issuer”) created by The County Commission of Ohio County, West Virginia
(the “County Commission”), promises to pay solely from the funds provided therefore, as

hereinafter set forth, to the West Virginia Water Development Authority (the “Authority”) or

registered assigns, the sum of

DOLLARS

($ ), in installments on
______________

1 of each year as set forth on the

“Schedule of Annual Debt Service” attached as Exhibit A hereto and incorporated herein by
reference with interest on each installment at the rate per annum set forth on said Exhibit A.

The interest on each installment shall run from the original date of delivery of

this Bond to the Authority and payment therefore, and until payment of such installment,

such interest shall be payable on March 1, June 1, September 1 and December 1 in each year,

beginning
__________

1, 20~. Principal installments of this Bond are payable in any coin

or currency which, on the respective dates of payment of such installments, is legal tender for

the payment of public and private debts under the laws of the United States of America, at

the office of the West Virginia Municipal Bond Commission, Charleston, West Virginia (the

“Paying Agent”). The interest on this Bond is payable by check or draft of the Paying Agent
mailed to the registered owner hereof at the address as it appears on the books of

__________________

_______________,West Virginia, as registrar (the “Registrar”), on the

15th day of the month next preceding an interest payment date, or by such other method as

shall be mutually agreeable so long as the Authority is the Registered Owner hereof.

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the Council, and upon the

terms and conditions prescribed by, and otherwise in compliance with, the Loan Agreement

by and between the Issuer and the Authority, on behalf of the West Virginia Infrastructure

and Jobs Development Council, dated
____________,

20.

{C1678495. I}
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This Bond is issued (i) to pay a portion of the costs of acquisition and

construction of certain improvements and extensions to certain public waterworks to be

transferred upon completion to the Ohio County Public Service District (the “Project”); and

(ii) to pay certain costs of issuance of this Bond and related costs. The Project and any

further additions, betterments improvements and extensions thereto are herein called the

“Series 2010 Facilities.” This Bond is issued under the authority of and in full compliance
with the Constitution and statutes of the State of West Virginia, including particularly
Chapter 7, Article 12 of the Code of West Virginia, 1931, as amended (the “Act”), a Bond

Ordinance duly enacted by the Issuer on
______________,

2010, and a Supplemental
Ordinance duly adopted by the Issuer on _______________,2010 (collectively, the “Bond

Legislation”), and is subject to all the terms and conditions thereof. The Bond Legislation
provides for the issuance of additional bonds under certain conditions, and such bonds would

be entitled to be paid and secured equally and ratably from and by the funds and revenues and

other security provided for this Bond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE AND

SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS, WITH THE

ISSUER’S WATER PROJECT BONDS, SERIES 2010 A ISSUED ON

______________

2010, PURSUANT TO THE BOND LEGISLATION ISSUED ON

____________

2010, IN THE AGGREGATE PRINCIPAL AMOUNT OF

$_____________ (THE “SERIES 2010 A BONDS”) AND

__________________________

(THE “PRIOR OBLIGATIONS”).

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defined in the Bond Legislation) of the Issuer and is payable on a parity with the pledge
of Net Revenues in favor of the holders of the Prior Obligations and the Series 2010 A

Bonds, and from unexpended proceeds of this Bond. This Bond does not constitute an

indebtedness of the Issuer within the meaning of any constitutional or statutory provisions or

limitations, nor shall the Issuer be obligated to pay the same or the interest hereon, except
from said special fund provided from the Net Revenues and unexpended proceeds of this

Bond. Issuer has entered into certain covenants with the Registered Owner of this Bond for

the terms of which reference is made to the Bond Legislation. Remedies provided the

Registered Owner of this Bond are exclusively as provided in the Bond Legislation, to which

reference is here made for a detailed description thereof.

Subject to the registration requirements in the Bond Legislation, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar by the

Registered Owner or by its attorney or legal representative duly authorized in writing, upon
surrender of this Bond, together with a written instrument of transfer satisfactory to the

{C1678495.1}
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Registrar, duly executed by the Registered Owner or its attorney or legal representative duly
authorized in writing.

Subject to the registration requirements in the Bond Legislation, this Bond,

under the provision of the Act, is and has all the qualities and incidents of a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment of the costs of acquisition and

construction of the Project and the costs of issuance hereof as described in the Bond

Legislation, and there shall be and hereby is created and granted a lien upon such moneys,

until so applied, in favor of the registered owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that Net Revenues of the Issuer have been pledged to and

will be used by the Issuer for the prompt payment of the principal of and interest on this

Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.

{C1678495.1
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IN WITNESS WHEREOF, the OHIO COUNTY DEVELOPMENT

AUTHORITY has caused this Bond to be signed by its President and its corporate seal to be

hereunto affixed and attested by its Secretary-Treasurer, and has caused this Bond to be dated

as of the date first written above.

President

SEAL]

ATTEST:

Secretary-Treasurer

(C1678495.1
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(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2010 B Bonds described in the within-

mentioned Bond Legislation and has been duly registered in the name of the registered owner
set forth above, as of the date set forth below.

Date:
_____________,

2010.

as Registrar

Authorized Officer

{C1678495.1}
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EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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EXHIBIT B

SCHEDULE OF ANNUAL DEBT SERVICE
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ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

______the within_____________________________

Bond and does hereby irrevocably constitute and appoint ________________, Attorney to

transfer said Bond on the books kept for registration thereof with full power of substitution in

the premises.

Dated:
___________, —.

In the presence of:

(C 1678495.1)
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Section 3.11. Sale of Bonds: Approval and Ratification of Execution of Loan

Agreement The Series 2010 Bonds shall be sold to the Authority pursuant to the terms and

conditions of the Loan Agreement. If not so authorized by previous ordinance or resolution,

the President is specifically authorized and directed to execute the Loan Agreement in the

form attached hereto as “Exhibit B” and made a part hereof, and the Secretary-Treasurer is

directed to affix the seal of the Issuer, attest the same and deliver the Loan Agreement to the

Authority, and any such prior execution and delivery is hereby authorized, approved, ratified

and confirmed.

Section 3.12“Schedule A” Filing Upon completion of acquisition and

construction of the Project, the Issuer will file with the Authority a schedule in substantially
the form of the “Amended Schedule A” to the Loan Agreement, setting forth the actual costs

of the Project and the sources of funds therefor.

(C1678495.I
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ARTICLE IV

RESERVED]

{C1678495.l
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ARTICLE V

FUNDS AND ACCOUNTS; SYSTEM REVENUES AND APPLICATION THEREOF

Section 5.01. Establishment of Funds and Accounts with Depository Bank

The following special funds or accounts are hereby created with and shall be held by the

Depository Bank, separate and apart from all other funds or accounts of the Depository Bank

or the Issuer and from each other:

(1) Revenue Fund;

(2) Series 2010 A Bonds Construction Trust Fund; and

(3) Series 2010 B Bonds Construction Trust Fund.

Section 5.02. Establishment of Funds and Accounts with Commission The

following special funds or accounts are hereby created with and shall be held by the

Commission, separate and apart from all other funds or accounts of the Commission or the

Issuer and from each other:

(1) Series 2010 A Bonds Sinking Fund; and

(2) Series 2010 B Bonds Sinking Fund.

Section 5.03. System Revenues~ Flow of Funds A. The Net Revenues of the

Issuer shall be deposited upon receipt by the Issuer in the Revenue Fund. The Revenue Fund

shall constitute a trust fund for the purposes provided in this Bond Legislation and shall be

kept separate and distinct from all other funds of the Issuer and the Depository Bank and

used only for the purposes and in the manner provided in this Bond Legislation. All revenues

at any time on deposit in the Revenue Fund shall be disposed of only in the following manner
and order of priority:

(1) The Issuer shall first, each month, pay from the Revenue Fund the•

current Operating Expenses.

(2) The Issuer shall next, on the first day of each month, from the moneys in

the Revenue Fund, simultaneously, remit the interest payments due on the Prior Obligations;

(C1678495.1
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and (ii) commencing 3 months prior to the first date of payment of interest of the Series 2010

A Bonds, remit to the Commission for deposit in the Series 2010 A Bonds Sinking Fund, an

amount equal to 1/3rd of the amount of interest which will mature and become due on the

Series 2010 A Bonds on the next ensuing quarterly interest payment date; provided that, in

the event the period to elapse between the date of such initial deposit in the Series 2010 A

Bonds Sinking Fund and the next quarterly interest payment date is less than 3 months, then

such monthly payment shall be increased proportionately to provide, 1 month prior to the

next quarterly interest payment date, the required amount of interest coming due on such

date; and (iii) commencing 3 months prior to the first date of payment of interest of the Series

2010 B Bonds, remit to the Commission for deposit in the Series 2010 B Bonds Sinking
Fund, an amount equal to 1/3rd of the amount of interest which will mature and become due

on the Series 2010 B Bonds on the next ensuing quarterly interest payment date; provided
that, in the event the period to elapse between the date of such initial deposit in the Series

2010 B Bonds Sinking Fund and the next quarterly interest payment date is less than

3 months, then such monthly payment shall be increased proportionately to provide, 1 month

prior to the next quarterly interest payment date, the required amount of interest coming due

on such date.

(3) The Issuer shall next, on the first day of each month, from the moneys in

the Revenue Fund, (i) remit the principal payments of the Prior Obligations; (ii) commencing
3 months prior to the first date of payment of principal of the Series 2010 A Bonds, remit to

the Commission for deposit in the Series 2010 A Bonds Sinking Fund, an amount equal to

1/3rd of the amount of principal which will mature and become due on the Series 2010 A

Bonds on the next ensuing quarterly principal payment date; provided that, in the event the

period to elapse between the date of such initial deposit in the Series 2010 A Bonds Sinking
Fund and the next quarterly principal payment date is less than 3 months, then such monthly

payment shall be increased proportionately to provide, 1 month prior to the next quarterly
principal payment date, the required amount of principal coming due on such date; and (iii)

commencing 3 months prior to the first date of payment of principal of the Series 2010 B

Bonds, remit to the Commission for deposit in the Series 2010 B Bonds Sinking Fund, an

amount equal to 1/3rd of the amount of principal which will mature and become due on the

Series 2010 B Bonds on the next ensuing quarterly principal payment date; provided that, in

the event the period to elapse between the date of such initial deposit in the Series 2010 B

Bonds Sinking Fund and the next quarterly principal payment date is less than 3 months, then

such monthly payment shall be increased proportionately to provide, 1 month prior to the

next quarterly principal payment date, the required amount of principal coming due on such

date.
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(4) The Issuer shall next, on the first day of each month, from the moneys in

the Revenue Fund, (i) remit the reserve account payments to the Reserve Accounts of the

Prior Obligations, if any; (ii) commencing 3 months prior to the first date of payment of

principal of the Series 2010 A Bonds, if not fully funded upon issuance of the Series 2010 A

Bonds, remit to the Commission for deposit in the Series 2010 A Bonds Reserve Account, an

amount equal to 1/120th of the Series 2010 A Bonds Reserve Requirement; provided that, no

further payments shall be made into the Series 2010 A Bonds Reserve Account when there

shall have been deposited therein, and as long as there shall remain on deposit therein, an

amount equal to the Series 2010 A Bonds Reserve Requirement; and (iii) commencing 3

months prior to the first date of payment of principal of the Series 2010 B Bonds, if not fully
funded upon issuance of the Series 2010 B Bonds, remit to the Commission for deposit in the

Series 2010 B Bonds Reserve Account, an amount equal to 1/120th of the Series 2010 B

Bonds Reserve Requirement; provided that, no further payments shall be made into the Series

2010 B Bonds Reserve Account when there shall have been deposited therein, and as long as

there shall remain on deposit therein, an amount equal to the Series 2010 B Bonds Reserve

Requirement.

(5) The Issuer shall next, on the first day of each month, from the moneys in

the Revenue Fund, remit to the Depository Bank for deposit in the Renewal and Replacement
Fund, an amount equal to 2 1/2% of the Gross Revenues each month (as previously set forth

in the Prior Resolutions and not in addition thereto), exclusive of any payments for account

of any Reserve Account. All funds in the Renewal and Replacement Fund shall be kept apart
from all other funds of the Issuer or of the Depository Bank and shall be invested and

reinvested in accordance with Article VIII hereof. Withdrawals and disbursements may be

made from the Renewal and Replacement Fund for replacements, emergency repairs,
improvements or extensions to the System; provided that, any deficiencies in any Reserve

Account, except to the extent such deficiency exists because the required payments into such

account have not, as of the date of determination of a deficiency, funded such account to the

maximum extent required hereof, shall be promptly eliminated with moneys from the

Renewal and Replacement Fund.

Moneys in the Series 2010 A Bonds Sinking Fund and the Series 2010 B Bonds

Sinking Fund shall be used only for the purposes of paying principal of and interest on the

Series 2010 A Bonds and the Series 2010 B Bonds, respectively, as the same shall become

due.
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All investment earnings on moneys in the Series 2010 A Bonds Sinking Fund,
Series 2010 A Bonds Reserve Account, the Series 2010 B Bonds Sinking Fund and the Series

2010 B Bonds Reserve Account shall be returned, not less than once each year, by the

Commission to the Issuer, and such amounts shall, during construction of the Project, be

deposited in the Series 2010 A Bonds Construction Trust Fund and Series 2010 B Bonds

Construction Trust Fund, respectively, and following completiOn of construction of the

Project, shall be deposited in the Revenue Fund and applied in full, first to the next ensuing
interest payment due, if any, on the Series 2010 Bonds and then to the next ensuing principal
payment due thereon.

As and when additional Bonds ranking on a parity with the Series 2010 Bonds

are issued, provision shall be made for additional payments into the respective sinking funds

sufficient to pay any interest on such additional parity Bonds and accomplish retirement

thereof at maturity and to accumulate a balance in the respective reserve accounts in an

amount equal to the requirement therefor.

The Issuer shall not be required to make any further payments into the

Series 2010 A Bonds Sinking Fund or the Series 2010 B Bonds Sinking Fund when the

aggregate amount of funds therein are at least equal to the aggregate principal amount of the

Series 2010 A Bonds or the Series 2010 B Bonds, respectively, then Outstanding and all

interest to accrue until the maturity thereof.

The Commission is hereby designated as the fiscal agent for the administration

of the Series 2010 A Bonds Sinking Fund and the Series 2010 B Bonds Sinking Fund created

hereunder, and all amounts required for such accounts shall be remitted to the Commission

from the Revenue Fund by the Issuer at the times provided herein. The Issuer shall make the

necessary arrangements whereby required payments into the Series 2010 A Bonds Sinking
Fund and the Series 2010 B Bonds Sinking Fund shall be automatically debited from the

Revenue Fund and electronically transferred to the Authority and the Commission on the

dates required hereunder.

Moneys in the Series 2010 A Bonds Sinking Fund and the Series 2010 B Bonds

Sinking Fund shall be invested and reinvested by the Commission in accordance with

Section 8.01 hereof.

The Series 2010 A Bonds Reserve Account and the Series 2010 B Bonds

Reserve Account shall be used solely and only for, and are hereby pledged for, the purpose of
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servicing the Series 2010 A Bonds and Series 2010 B Bonds, respectively, under the

conditions and restrictions set forth herein.

B. The Issuer shall on the first day of each month (if the first day is not a

business day, then the first business day of each month) deposit with the Commission the

required principal and interest payments with respect to the Series 2010 Bonds and all such

payments shall be remitted to the Commission with appropriate instructions as to the custody,
use and application thereof consistent with the provisions of this Bond Legislation. All

remittances made by the Issuer to the Commission shall clearly identify the fund or account

into which each amount is to be deposited. If required by the Authority in writing at any

time, the Issuer shall make the necessary arrangements whereby such payment shall be

automatically debited from the Revenue Fund and electronically transferred to the

Commission on the dates required hereunder.

C. Whenever all of the required and provided transfers and payments from

the Revenue Fund into the several special funds, as hereinbefore provided, are current and

there remains in the Revenue Fund a balance in excess of the estimated amounts required to

be so transferred and paid, into such funds during the following month or such other period as

required by law, such excess shall be considered Surplus Revenues. Surplus Revenues may
be used for any lawful purpose of the Series 2010 Facilities.

D. The Issuer shall remit from the Revenue Fund to the Commission, the

Registrar, the Paying Agent or the Depository Bank, on such dates as the Commission, the

Registrar, the Paying Agent or the Depository Bank, as the case may be, shall require, such

additional sums as shall be necessary to pay their respective charges, fees and expenses then

due. In the case of payments to the Commission under this paragraph, the Issuer shall, if

required by the Authority at any time, make the necessary arrangements whereby such

required payments shall be automatically deducted from the Revenue Fund and transferred to

the Commission on the dates required.

E. The moneys in excess of the maximum amounts insured by FDIC in any

of the funds and accounts shall at all times be secured, to the full extent thereof in excess of

such insured sum, by Qualified Investments as shall be eligible as security for deposits of

state and municipal funds under the laws of the State.

F. If on any monthly payment date the revenues are insufficient to place the

required amount in any of the funds and accounts as hereinabove provided, the deficiency
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shall be made up in the subsequent payments in addition to the payments which would

otherwise be required to be made into the funds and accounts on the subsequent payment

dates; provided, however that the priority of curing deficiencies in the funds and accounts

herein shall be in the same order as payments are to be made pursuant to this Section 5.03,
and the Net Revenues shall be applied to such deficiencies before being applied to any other

payments hereunder.

G. All remittances made by the Issuer to the Commission shall clearly
identify the fund or account into which each amount is to be deposited.
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ARTICLE VI

APPLICATION OF BOND PROCEEDS

Section 6.01. Application of Bond Proceeds; Pledge of Unexpended Bond

Proceeds From the moneys received from the sale of any or all of the Series 2010 Bonds,
the following amounts shall be first deducted and deposited in the order set forth below:

A. From the proceeds of the Series 2010 Bonds or from other funds

available to the Issuer, there shall first be deposited with the Commission in

the Series 2010 A Bonds Sinking Fund or Series 2010 B Bonds Sinking Fund,

as applicable, the amount, if any, set forth in the Supplemental Resolution as

capitalized interest; provided, that such amount may not exceed the amount

necessary to pay interest on the Series 2010 A Bonds or Series 2010 B Bonds,

as applicable, for the period commencing on the date of issuance of the Series

2010 A Bonds or Series 2010 B Bonds, as applicable, and ending 6 months

after the estimated date of completion of construction of the Project.

B. The remaining moneys derived from the sale of the Series 2010

Bonds shall be deposited with the Depository Bank in the Series 2010 A Bonds

Construction Trust Fund or Series 2010 B Bonds Construction Trust Fund, as

applicable, and applied solely to the payment of costs of the Project in the

maimer set forth in Section 6.02 hereof.

C. The Depository Bank shall act as trustee and fiduciary for the

Registered Owner with respect to the Series 2010 A Bonds Construction Trust

Fund and the Series 2010 B Bonds Construction Trust Fund and shall comply
with all requirements with respect to the disposition of the Series 2010 A

Bonds Construction Trust Fund and the Series 2010 B Bonds Construction

Trust Fund set forth in the Bond Legislation. Moneys in the Series 2010 A

Bonds Construction Trust Fund and the Series 2010 B Bonds Construction

Trust Fund shall be used solely to pay costs of the Project and until so

transferred or expended, are hereby pledged as additional security for the

Series 2010 A Bonds and the Series 2010 B Bonds, respectively.

Section 6.02. Disbursements From the Bond Construction Trust Fund

Payments for costs of the Project shall be made monthly. Except as provided in Section 6.01
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hereof, disbursements from the Series 2010 A Bonds Construction Trust Fund and Series

2010 B Bonds Construction Trust Fund (except for the costs of issuance of the Series 2010

Bonds which shall be made upon request of the Issuer), shall be made only after submission

to the Council of a certificate, signed by an Authorized Officer and the Consulting Engineers,
stating that:

(A) None of the items for which the payment is proposed to be made

has formed the basis for any disbursement theretofore made;

(B) Each item for which the payment is proposed to be made is or

was necessary in connection with the Project and constitutes a cost of the

Project;

(C) Each of such costs has been otherwise properly incurred; and

(D) Payment for each of the items proposed is then due and owing.

In case any contract provides for the retention of a portion of the contract price,
the Depository Bank shall disburse from the Series 2010 A Bonds Construction Trust Fund

and the Series 2010 B Bonds Construction Trust Fund only the net amount remaining after

deduction of any such portion. All payments made from the Series 2010 A Bonds

Construction Trust Fund and the Series 2010 B Bonds Construction Trust Fund shall be

presumed by the Depository Bank to be made for the purposes set forth in said certificate,
and the Depository Bank shall not be required to monitor the application of disbursements

from the Series 2010 A Bonds Construction Trust Fund and the Series 2010 B Bonds

Construction Trust Fund. The Consulting Engineers shall from time to time file with the

Depository Bank written statements advising the Depository Bank of its then authorized

representative.

Pending such application, moneys in the Series 2010 A Bonds Construction

Trust Fund and Series 2010 B Bonds Construction Trust Fund shall be invested and

reinvested in Qualified Investments at the written direction of the Issuer.

The Issuer shall expend all proceeds of the Series 2010 A Bonds within 3 years

of the date of issuance of the Council’s bonds, the proceeds of which were used to make the

loan to the Issuer.

{C1678495. 1]

41



ARTICLE VII

ADDITIONAL COVENANTS OF THE ISSUER

Section 7.01. General Covenants of the Issuer All the covenants, agreements
and provisions of this Bond Legislation shall be and constitute valid and legally binding
covenants of the Issuer and shall be enforceable in any court of competent jurisdiction by any

Registered Owner of the Series 2010 Bonds. In addition to the other covenants, agreements
and provisions of this Bond Legislation, the Issuer hereby covenants and agrees with the

Registered Owner of the Series 2010 Bonds as hereinafter provided in this Article VII. All

such covenants, agreements and provisions shall be irrevocable, except as provided herein, as

long as any of the Series 2010 Bonds or the interest thereon is Outstanding and unpaid.

Section 7.02. Bonds not to be Indebtedness of the Issuer The Series 2010

Bonds shall not be nor constitute an indebtedness of the Issuer within the meaning of any

constitutional, statutory or charter limitation of indebtedness, but shall be payable solely from
the funds pledged for such payment by this Bond Legislation. No Registered Owner of the

Series 2010 Bonds shall ever have the right to compel the exercise of the taxing power of the

Issuer to pay the Series 2010 Bonds or the interest thereon.

Section 7.03. Bonds Secured by Pledge of Net Revenues~ Lien Position with

respect to Prior Obligations The payment of the debt service of the Series 2010 Bonds shall

be secured by a first lien on the Net Revenues of the Issuer, on a parity with the lien on the

Net Revenues in favor of the holders of the Prior Obligations. Such Net Revenues are hereby
irrevocably pledged, in the maimer provided herein, to such payments as they become due,
and for the other purposes provided in the Bond Legislation.

Section 7.04. Reserved.

Section 7.05. Transfer of the Series 2010 Facilities Upon completion of the

Project, the Series 2010 Facilities will be transferred to the Public Service District.

Section 7.06. Issuance of Other Obligations Payable Out of Revenues and

General Covenant Against Encumbrances The Issuer shall not issue any other obligations
whatsoever payable from the Net Revenues which rank prior to, or equally, as to lien on and

source of and security for payment from such revenues with the Series 2010 Bonds, without

the prior written consent of the Authority. All obligations issued by the Issuer after the
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issuance of the Series 2010 Bonds and payable from Net Revenues, except additional parity
Bonds, shall contain an express statement that such obligations are junior and subordinate, as

to lien on and source of and security for payment from such revenues and in all other

respects, to the Series 2010 Bonds; provided, that no such subordinate obligations shall be

issued unless all payments required to be made into all funds and accounts established by this

Bond Legislation have been made and are current at the time of the issuance of such

subordinate obligations.

Except as provided above, the Issuer shall not create, or cause or permit to be

created, any debt, lien, pledge, assignment, encumbrance or any other charge having priority
over or being on a parity with the lien of the Series 2010 Bonds, and the interest thereon,

upon the Net Revenues, or upon the Series 2010 Facilities or any part thereof.

The Issuer shall give the Authority and Council prior written notice of its

issuance of any other obligations to be used for the Series 2010 Facilities, payable from the

Net Revenues or from any grants or any other obligations related to the Project or the Series

2010 Facilities.

Notwithstanding the foregoing, or any provision of Section 7.06 hereof to the

contrary, additional Parity Bonds may be issued solely for the purpose of completing the

Project as described in the application to the Authority submitted as of the date of the Loan

Agreement without regard to the restrictions set forth in this Section 7.06, if there is first

obtained by the Issuer the written consent of the Authority to the issuance of the Parity
Bonds.

Section 7.07. Reserved.

Section 7.08. Books; Records and Audit The Issuer shall keep complete and

accurate records of the cost of acquiring the Project site and the costs of acquiring,
constructing and installing the Project. The Issuer shall permit the Authority, or their agents
and representatives, to inspect all books, documents, papers and records relating to the Series

2010 Facilities at all reasonable times for the purpose of audit and examination. The Issuer

shall submit to the Authority such documents and information as they may reasonably require
in connection with the acquisition, construction and installation of the Project, the operation
and maintenance of the Series 2010 Facilities and the administration of the loan or any grants
or other sources of financing for the Project.
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The Issuer shall also, at least once a year, cause the books, records and

accounts of the Issuer to be audited by Independent Certified Public Accountants (in

compliance with the applicable 0MB Circular, or any successor thereto, and the Single Audit

Act, or any successor thereto, to the extent legally required), and shall mail upon request, and

make available generally, the report of the Independent Certified Public Accountants, or a

summary thereof, to any Registered Owner of the Series 2010 Bonds and shall submit said

report to the Authority, or any other original purchaser of the Series 2010 Bonds. Such audit

report submitted to the Authority shall include a statement that notes whether the results of

tests disclosed instances of noncompliance that are required to be reported under Authority
auditing standards and, if they are, describes the instances of noncompliance and the audited

financial statements shall include a statement that notes whether the revenues of the System
are adequate to meet the Issuer’s Operating Expenses and debt service and reserve

requirements.

Subject to the terms, conditions and provisions of the Loan Agreement and the

Act, the Issuer has acquired, or shall do all things necessary to acquire, the proposed site of

the Project and shall do, is doing or has done all things necessary to construct the Project in

accordance with the plans, specifications and designs prepared by the Consulting Engineers.
All real estate and interests in real estate and all personal property constituting the Project
and the Project site heretofore or hereafter acquired shall at all times be and remain the

property of the Issuer.

The Issuer shall permit the Authority, or their agents and representatives, to

enter and inspect the Project site and Project facilities at all reasonable times. Prior to, during
and after completion of construction and commencement of operation of the Project, the

Issuer shall also provide the Authority, or its agents and representatives, with access to the

System site and System facilities as may be reasonably necessary to accomplish all of the

powers and rights of the Authority with respect to the System pursuant to the Act.

Section 7.09. Reserved.

Section 7.10. Reserved.

Section 7.11. Engineering Services and Operating Personnel The Issuer shall

obtain a certificate of the Consulting Engineers in the form attached to the Loan Agreement,
stating, among other things, that the Project has been or will be constructed in accordance

with the approved plans, specifications and designs as submitted to the Authority, the Project
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is adequate for the purposes for which it was designed, the funding pian as submitted to the

Authority is sufficient to pay the costs of acquisition and construction of the Project, and all

permits required by federal and state laws for construction of the Project have been obtained.

The Issuer shall provide and maintain competent and adequate engineering
services satisfactory to the Authority covering the supervision and inspection of the

development and construction of the Project and bearing the responsibility of assuring that

construction conforms to the plans, specifications and designs prepared by the Consulting

Engineers, which have been approved by all necessary governmental bodies. Such engineer
shall certify to the Authority and the Issuer at the completion of construction that

construction of the Project is in accordance with the approved plans, specifications and

designs, or amendments thereto, approved by all necessary governmental bodies.

The Issuer agrees that qualified operating personnel properly certified by the

State will be employed to operate the Series 2010 Facilities so long as any of the Series 2010

Bonds are outstanding.

The Issuer shall serve the additional customers at the location(s) as set forth in

Certificate of Engineer. The Issuer shall not reduce the amount of additional customers

served by the project without the prior written approval of the Board of the Authority.
Following completion of the Project the Issuer shall certify to the Authority the number of

customers added to the System.

Section 7.12. Reserved.

Section 7.13. Reserved.

Section 7.14. Reserved.

Section 7.15. Insurance and Construction Bonds A. The Issuer hereby
covenants and agrees that so long as the Series 2010 Bonds remain Outstanding, the Issuer

will, as an Operating Expense, procure, carry and maintain insurance with a reputable
insurance carrier or carriers as is customarily covered with respect to works and properties
similar to the Series 2010 Facilities or shall cause the Public Service District to maintain such

insurance. Such insurance shall initially cover the following risks and be in the following
amounts:
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(A) Fire, Lightning, Vandalism, Malicious Mischief and Extended Coverage
Insurance to be procured prior to acceptance of any part of the Project from the contractor,

and immediately upon any portion of the System now in use, on all above-ground insurable

portions of the System, including machinery and equipment housed therein, in an amount

equal to the full insurable value thereof. In the event of any damage to or destruction of any

portion of the System, the Issuer will promptly arrange for the application of the insurance

proceeds for the repair or reconstruction of such damaged or destroyed portion. The Issuer

will itself, or will require each contractor and subcontractor to, obtain and maintain builder’s

risk insurance to protect the interests of the Issuer during construction of the Project in the

full insurable value thereof.

(B) Public Liability Insurance with limits of not less than $1,000,000 for

personal liability to protect the Issuer from claims for bodily injury and/or death and not less

than $500,000 from claims for damage to property of others which may arise from the

operation of the System.

(C) Vehicular Public Liability Insurance in the event the Issuer owns or

operates any vehicle in the operation of the System, or in the event that any vehicle not

owned by the Issuer is operated for the benefit of the Issuer, with limits of not less than

$1,000,000 for personal liability to protect the Issuer from claims for bodily injury and/or

death and not less than $500,000 from claims for damage to property of others which may

arise from such operation of vehicles.

(D) Workers’ Compensation Coverage for All Employees of the System
Eligible Therefor and Performance and Payment Bonds such bonds to be in the amounts of

100% of the construction contract, will be required of each contractor dealing directly with
the Issuer, and such payment bonds will be filed with the Clerk of The County Commission
of the County in which such work is to be performed prior to commencement of construction

of the Project in compliance with Chapter 38, Article 2, Section 39 of the Code of West

Virginia, 1931, as amended.

(E) Fidelity Bonds will be provided as to every member, officer and

employee of the Issuer having custody of the Revenue Fund or of any other funds or property
of the System in an amount at least equal to the total funds in the custody of any such person

at any one time, and initially in the amount required by the Authority and to be increased

thereafter as necessary to cover the maximum amount of funds under control of that position
at any one time.
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(F) Flood Insurance will be obtained by the Issuer if available; however, if

the System is located in a community which has been notified as having special flood or

mudslide prone areas, flood insurance must be obtained.

B. Construction Bonds The Issuer shall require all contractors engaged in the

construction of the Project to furnish a performance bond and a payment bond, each in an

amount equal to 100% of the contract price of the portion of the Project covered by the

particular contract as security for the faithful performance of such contract. The Issuer shall

verify such bonds prior to commencement of construction. The Issuer shall also require all

contractors engaged in the construction of the Project to carry such worker’s compensation

coverage for all employees working on the Project and public liability insurance, vehicular

liability insurance and property damage insurance in amounts adequate for such purposes and

as is customarily carried with respect to works and properties similar to the Project. The

Issuer shall verify such insurance prior to commencement of construction.

Section 7.16. Reserved.

Section 7.17. Completion of Project; Permits The Issuer shall complete the

Project as promptly as possible.

The Issuer has obtained all permits required by State and federal laws for the

acquisition and construction of the Project.

Section 7.18. Compliance with Loan Agreement and Law The Issuer shall

perform, satisfy and comply with all the terms and conditions of the Loan Agreement, this

Bond Legislation and the Act. The Issuer shall also comply with all applicable laws, rules

and regulations issued by the Authority or other state, federal or local bodies in regard to the

acquisition and construction of the Project.

The Issuer shall perform an annual maintenance audit which maintenance audit

shall be submitted to the Authority and the Public Service Commission of West Virginia.

Section 7.19. Tax Covenants The Issuer hereby further covenants and agrees

as follows:
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A. PRIVATE BUSINESS USE LIMITATION. The Issuer shall assure that

(i) not in excess of 10% of the Net Proceeds of the Series 2010 Bonds are used for Private

Business Use if, in addition, the payment of more than 10% of the principal or 10% of the

interest due on the Series 2010 Bonds during the term thereof is, under the terms of the

Series 2010 A Bonds or any underlying arrangement, directly or indirectly, secured by any

interest in property used or to be used for a Private Business Use or in payments in respect of

property used or to be used for a Private Business Use or is to be derived from payments,
whether or not to the Issuer, in respect of property or borrowed money used or to be used for

a Private Business Use; and (ii) and that, in the event that both (A) in excess of 5% of the Net

Proceeds of the Series 2010 Bonds are used for a Private Business Use, and (B) an amount in

excess of 5% of the principal or 5% of the interest due on the Series 2010 Bonds during the

term thereof is, under the terms of the Series 2010 Bonds or any underlying arrangement,

directly or indirectly, secured by any interest in property used or to be used for said Private

Business Use or in payments in respect of property used or to be used for said Private

Business Use or is to be derived from payments, whether or not to the Issuer, in respect of

property or borrowed money used or to be used for said Private Business Use, then said

excess over said 5% of Net Proceeds of the Series 2010 Bonds used for a Private Business

Use shall be used for a Private Business Use related to the governmental use of the Project,
or if the Series 2010 Bonds are for the purpose of financing more than one project, a portion
of the Project, and shall not exceed the proceeds used for the governmental use of that

portion of the Project to which such Private Business Use is related, all of the foregoing to be

detennined in accordance with the Code.

B. PRIVATE LOAN LIMITATION. The Issuer shall assure that not in

excess of the lesser of 5% or $5,000,000 of the Net Proceeds of the Series 2010 Bonds are

used, directly or indirectly, to make or finance a loan (other than loans constituting
Nonpurpose Investments) to persons other than State or local government units.

C. FEDERAL GUARANTEE PROHIBITION. The Issuer shall not take

any action or permit or suffer any action to be taken if the result of the same would be to

cause the Series 2010 Bonds to be “federally guaranteed” within the meaning of

Section 149(b) of the Code.

D. INFORMATION RETURN. The Issuer shall file all statements,

instruments and returns necessary to assure the tax-exempt status of the Series 2010 Bonds

and the interest thereon, including, without limitation, the information return required under
Section 149(e) of the Code.
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E. FURTHER ACTIONS. The Issuer shall take any and all actions that

may be required of it (including, without limitation, those deemed necessary by the

Authority) so that the interest on the Series 2010 Bonds will be and remain excludable from

gross income for federal income tax purposes, and shall not take any actions, or fail to take

any actions (including, without limitation, those deemed necessary by the Authority), the

result of which would adversely affect such exclusion.

Section 7.20. Securities Laws Compliance The Issuer shall provide the

Authority, in a timely manner, with any and all information that may be requested of it

(including its annual audit report, financial statements, related information and notices of

changes in usage and customer base) so that the Authority may comply with the provisions of

SEC Rule 15c2-12 (17 CFR Part 240).

Section 7.21. Contracts The Issuer shall, simultaneously with the delivery of

the Series 2010 Bonds or immediately thereafter, enter into written contracts for the

immediate acquisition or construction of the Project.
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ARTICLE VIII

INVESTMENT OF FUNDS

Section 8.01. Investment of Funds Any moneys held as a part of the funds and

accounts created by this Bond Legislation other than the Revenue Fund, shall be invested and

reinvested by the Commission, the Depository Bank, or such other bank or national banking
association holding such fund or account, as the case may be, at the written direction of the

Issuer in any Qualified Investments to the fullest extent possible under applicable laws, this

Bond Legislation, the need for such moneys for the purposes set forth herein and the specific
restrictions and provisions set forth in this Section 8.01.

Any investment shall be held in and at all times deemed a part of the fund or

account in which such moneys were originally held, and the interest accruing thereon and any

profit or loss realized from such investment shall be credited or charged to the appropriate
fund or account. The investments held for any fund or account shall be valued at the lower

of cost or then current market value, or at the redemption price thereof if then redeemable at

the option of the holder, including the value of accrued interest and giving effect to the

amortization of discount, or at par if such investment is held in the “Consolidated Fund.” The

Commission shall sell and reduce to cash a sufficient amount of such investments whenever

the cash balance in any fund or account is insufficient to make the payments required from

such fund or account, regardless of the loss on such liquidation. The Depository Bank or

such other bank or national banking association, as the case may be, may make any and all

investments permitted by this section through its own investment or trust department and

shall not be responsible for any losses from such investments, other than for its own

negligence or willful misconduct.

The Depository Bank shall keep complete and accurate records of all funds,

accounts and investments, and shall distribute to the Issuer, at least once each year, or more

often as reasonably requested by the Issuer, a summary of such funds, accounts and

investment earnings. The Issuer shall retain all such records and any additional records with

respect to such funds, accounts and investment earnings so long as any of the Series 2010

Bonds are Outstanding.
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ARTICLE IX

DEFAULT AND REMEDIES

Section 9.01. Events of Default Each of the following events shall constitute

an “Event of Default” with respect to the Series 2010 Bonds:

(1) If default occurs in the due and punctual payment of the principal
of or interest on the Series 2010 Bonds; or

(2) If default occurs in the Issuer’s observance of any of the

covenants, agreements or conditions on its part relating to the Series 2010

Bonds set forth in this Bond Legislation, any supplemental resolution or in the

Series 2010 Bonds, and such default shall have continued for a period of

30 days after the Issuer shall have been given written notice of such default by
the Authority, the Depository Bank, the Registrar or a Registered Owner of a

Bond; or

(3) If the Issuer files a petition seeking reorganization or

arrangement under the federal bankruptcy laws or any other applicable law of

the United States of America.

Section 9.02. Remedies Upon the happening and continuance of any Event of

Default, any Registered Owner of the Series 2010 Bonds may exercise any available remedy
and bring any appropriate action, suit or proceeding to enforce his or her rights and, in

particular, (i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or

other appropriate proceeding enforce all rights of such Registered Owners including the right
to require the Issuer to perform its duties under the Act and the Bond Legislation relating
thereto, including but not limited to the making and collection of sufficient rates or charges
for services rendered by the Series 2010 Facilities, (iii) bring suit upon the Bonds; (iv) by
action at law or bill in equity require the Issuer to account as if it were the trustee of an

express trust for the Registered Owners of the Bonds, and (v) by action or bill in equity
enjoin any acts in violation of the Bond Legislation with respect to the Bonds, or the rights of

such Registered Owners.
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Section 9.03. Appointment of Receiver Any Registered Owner of the Series

2010 Bonds may, by proper legal action, compel the performance of the duties of the Issuer

under the Bond Legislation and the Act, including, the completion of the Project.

Whenever all that is due upon the Bonds and interest thereon and under any

covenants of this Bond Legislation for reserve, sinking or other funds and upon any other

obligations and interest thereon having a charge, lien or encumbrance upon the revenues of

the Series 2010 Facilities shall have been paid and made good, and all defaults under the

provisions of this Bond Legislation shall have been cured and made good, possession of the

Series 2010 Facilities shall be surrendered to the Issuer upon the entry of an order of the

court to that effect. Upon any subsequent default, any Registered Owner of any Bonds shall

have the same right to secure the further appointment of a receiver upon any such subsequent
default.

Such receiver, in the performance of the powers hereinabove conferred upon

him or her or it, shall be under the direction and supervision of the court making such

appointment, shall at all times be subject to the orders and decrees of such court and may be

removed thereby, and a successor receiver may be appointed in the discretion of such court.

Nothing herein contained shall limit or restrict the jurisdiction of such court to enter such

other and further orders and decrees as such court may deem necessary or appropriate for the

exercise by the receiver of any function not specifically set forth herein.
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ARTICLE X

PAYMENT OF BONDS

Section 10.01 Payment of Bonds If the Issuer shall pay or there shall

otherwise be paid, to the Registered Owners of the Series 2010 Bonds, the principal of and

interest due or to become due thereon, at the times and in the manner stipulated therein and in

this Bond Legislation, then the pledge of Net Revenues and other moneys and securities

pledged under this Bond Legislation and all covenants, agreements and other obligations of

the Issuer to the Registered Owners of the Series 2010 Bonds shall thereupon cease,

terminate and become void and be discharged and satisfied.

Series 2010 Bonds for the payment of which either moneys in an amount which

shall be sufficient, or securities the principal of and the interest on which, when due, will

provide moneys which, together with the moneys, if any, deposited with the Paying Agent at

the same or earlier time, shall be sufficient, to pay as and when due either at maturity or at the

next redemption date, the principal installments of and interest on such Series 2010 Bonds

shall be deemed to have been paid within the meaning and with the effect expressed in the

first paragraph of this section. All Series 2010 Bonds shall, prior to the maturity thereof, be

deemed to have been paid within the meaning and with the effect expressed in the first

paragraph of this section if there shall have been deposited with the Commission or its agent,
either moneys in an amount which shall be sufficient, or securities the principal of and the

interest on which, when due, will provide moneys which, together with the moneys, if any,

deposited with the Commission or said escrow trustee at the same or earlier time shall be

sufficient, to pay when due the principal installments of an and interest due and to become

due on the Series 2010 Bonds on and prior to the maturity dates thereof. Neither securities

nor moneys deposited with the Commission pursuant to this section nor principal or interest

payments on any such securities shall be withdrawn or used for any purpose other than, and

shall be held in trust for, the payment of the principal of and interest on said Series 2010

Bonds; provided, that any cash received from such principal, redemption premium, if any,

and interest payments on such securities deposited with the Commission or said escrow

trustee, if not then needed for such purpose, shall, to the extent practicable, be reinvested in

securities maturing at times and in amounts sufficient to pay when due the principal
installments of and interest to become due on said Bonds on the maturity dates thereof, and

interest earned from such reinvestments shall be paid over to the Issuer as received by the

Commission or said escrow trustee, free and clear of any trust, lien or pledge. For the

purpose of this section, securities shall mean and include only Government Obligations.
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ARTICLE XI

MISCELLANEOUS

Section 11.01. Amendment or Modification of Bond Legislation Prior to

issuance of the Series 2010 Bonds, this Ordinance may be amended or supplemented in any

way by the Supplemental Resolution. Following issuance of the Series 2010 Bonds, no

material modification or amendment of this Ordinance, or of any ordinance, resolution or

order amendatory or supplemental hereto, that would materially and adversely affect the

rights of Registered Owners of the Series 2010 Bonds shall be made without the consent in

writing of the Registered Owners of the Series 2010 Bonds so affected and then Outstanding;
provided, that no change shall be made in the maturity of the Series 2010 Bonds or the rate of

interest thereon, or in the principal amount thereof, or affecting the unconditional promise of

the Issuer to pay such principal and interest out of the funds herein pledged therefor without

the consent of the Registered Owner thereof. No amendment or modification shall be made

that would reduce the percentage of the principal amount of the Series 2010 Bonds required
for consent to the above-permitted amendments or modifications.

Section 11.02. Bond Legislation Constitutes Contract The provisions of the

Bond Legislation shall constitute a contract between the Issuer and the Registered Owners of

the Series 2010 Bonds, and no change, variation or alteration of any kind of the provisions of

the Bond Legislation shall be made in any manner, except as in this Bond Legislation
provided.

Section 11.03. Severability of Invalid Provisions If any section, paragraph,
clause or provision of this Ordinance should be held invalid by any court of competent

jurisdiction, the invalidity of such section, paragraph, clause or provision shall not affect any

of the remaining provisions of this Ordinance, the Supplemental Resolution or the

Series 2010 Bonds.

Section 11.04. Headings, Etc The headings and catchlines of the articles,
sections and subsections hereof are for convenience of reference only, and shall not affect in

any way the meaning or interpretation of any provision hereof.

Section 11.05. Conflicting Provisions Repealed: Prior Ordinances All

ordinances, orders or resolutions and or parts thereof in conflict with the provisions of this

Ordinance are, to the extent of such conflict, hereby repealed.
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Section 11.06. Covenant of Due Procedure, Etc The Issuer covenants that all

acts, conditions, things and procedures required to exist, to happen, to be performed or to be

taken precedent to and in the enactment of this Ordinance do exist, have happened, have been

performed and have been taken in regular and due time, form and maimer as required by and

in full compliance with the laws and Constitution of the State of West Virginia applicable
thereto; and that the President, the Secretary and members of the Governing Body were at all

times when any actions in connection with this Ordinance occurred and are duly in office and

duly qualified for such office.

Section 11.07. Statutory Notice and Public Hearing Upon adoption hereof, an

abstract of this Ordinance in the form set forth in Exhibit C attached hereto and incorporated
herein by reference, shall be published once a week for 2 successive weeks within a period of

fourteen consecutive days, with at least 6 full days intervening between each publication, in

the Wheeling Register a qualified newspaper published and of general circulation in Ohio

County, together with a notice stating that this Ordinance has been adopted and that the

Issuer contemplates the issuance of the Series 2010 Bonds, and that any person interested

may appear before the Governing Body upon a date certain, not less than 10 days subsequent
to the date of the first publication of such abstract of this Ordinance and notice, and present

protests, and that a certified copy of this Ordinance is on file with the Governing Body for

review by interested persons during office hours of the Governing Body. The Governing
Body hereby determines that the abstract of this Ordinance as set forth in Exhibit C contains

sufficient information as to give notice of the contents hereof. At such hearing, all objections
and suggestions shall be heard and the Governing Body shall take such action as it shall deem

proper in the premises.
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Section I 1.08. Effective Date This Ordinance shall take effect immediately
following public hearing hereon and final reading hereof.

Passed on First Reading: March 23, 2010

Passed on Second Reading: April 6. 2010

Passed on Final Reading
Following Public Hearing: April 20. 2010
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CERTIFICATION

Certified a true copy of an Ordinance duly passed by Board of the OHIO

COUNTY DEVELOPMENT AUTHORITY on April 6, 2010, and effective April20. 2010.

Dated this 28th day of February, 2011.

SEAL]
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EXHIBIT A

THE PROJECT

The Project consists of (1) the construction of a water tank and (2) the

construction of water lines to connect with the City of Wheeling and all appurtenances
thereunto.
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EXHIBIT B

LOAN AGREEMENT]
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EXHIBIT C

OHIO COUNTY DEVELOPMENT AUTHORITY

NOTICE OF PUBLIC HEARING AND ABSTRACT OF BOND ORDINANCE

Notice is hereby given to any person interested that on April 6, 2010, the Board

of the Ohio County Development Authority (the “Issuer”), adopted an ordinance which,

among other things:

1. Authorized the acquisition and construction of (1) a water tank and (2)
water lines to connect with the City of Wheeling and all appurtenances thereunto and the

financing of the cost, not otherwise provided, thereof through the issuance of not more than

$1,600,000 in aggregate principal amount of Water Project Bonds, Series 2010 A (West

Virginia Infrastructure Fund) and Water Project Bonds, Series 2010 B (West Virginia
Infrastructure Fund) (collectively, the “Bonds”).

2. Directed that the Bonds be issued in such principal amounts, bear

interest at such rate or rates, not exceeding the then legal maximum rate, payable quarterly on
such dates, mature on such dates and in such amounts and redeemable, in whole or in part, as

prescribed in a supplemental resolution or in the Loan Agreement for the Bonds; authorized

the execution and delivery of the Loan Agreement.

3. Provided for the payment of operating expenses and debt service on the

Bonds; directed the creation of sinking funds and reserve accounts for the Bonds; directed

the creation of a bond construction trust fund and the disbursement of Bond proceeds.

4. Provided that the Bonds shall not be or constitute an indebtedness of the

Issuer within the meaning of any constitutional or statutory provision or limitation, but shall

be payable solely from the Net Revenues generated from leases of the Issuer; pledged the Net

Revenues of the Issuer to payment of the Bonds and established the rights of the registered
owners of the Bonds to the Net Revenues of the Issuer; provided certain conditions for the

issuance of additional bonds.
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5. Established the events of default and the remedies of the registered
owners of the Bonds; and provided for the modification or amendment of the Ordinance upon

the terms and conditions set forth in the Ordinance.

The Issuer contemplates the issuance of the Bonds described in and under the

conditions set forth in the Ordinance abstracted above. Any person interested may appear

before the Board of the Ohio County Development Authority at a regular meeting on April

—,
2010, at 6:30 p.m., at 1500 Chapline Street, 215 City County Building, West Virginia,

and present protests and be heard as to whether the above-described Ordinance shall be put
into effect.

A certified copy of the Ordinance as adopted by the Board is on file with the

Secretary for review by interested persons during the office hours of the Issuer.

Secretary
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2.5

OHIO COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

SUPPLEMENTAL AND AMENDATORY RESOLUTION

SUPPLEMENTAL AND AMENDATORY RESOLUTION AMENDING

THE ORDINANCE TO CLARIFY THE SECURITY FOR THE SERIES

2011 BONDS; REDESIGNATING THE SERIES 2010 BONDS AS THE

SERIES 2011 BONDS; PROVIDING AS TO THE PRINCIPAL

AMOUNT, DATE, MATURITY DATE, INTEREST RATE, PAYMENT

SCHEDULE, SALE PRICE AND OTHER TERMS OF THE OHIO

COUNTY DEVELOPMENT AUTHORITY WATER PROJECT BONDS,
SERIES 2011 A (WEST VIRGINIA INFRASTRUCTURE FUND);
AUTHORIZING AND APPROVING THE SALE AND DELIVERY OF

SUCH BONDS TO THE WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY; APPROVING AND RATIFYING THE LOAN

AGREEMENT WITH RESPECT TO SUCH BONDS; DESIGNATING A

REGISTRAR, PAYING AGENT AND DEPOSITORY BANK;
DESIGNATING LEASES AND LEASE REVENUES THEREFROM

THAT WILL SERVE AS SECURITY FOR THE BONDS AND

AUTHORIZING AN ASSIGNMENT OF RENTS AND LEASES;
AUTHORIZING A DEED OF TRUST LIEN AS ADDITIONAL

SECURITY FOR THE BONDS; ESTABLISHING A REQUIRED DEBT

SERVICE COVERAGE COVENANT FOR THE BONDS; AND

MAKING OTHER CLARIFICATIONS REGARDING AND

PROVISIONS AS TO THE BONDS.

WHEREAS, the Board (the “Governing Body”) of the Ohio County
Development Authority (the “Issuer”) has duly and officially adopted a Bond Ordinance

on April 20, 2010 (the “Ordinance”), entitled:

ORDINANCE AUTHORIZING THE ACQUISITION AND

CONSTRUCTION OF CERTAIN ADDITIONS, BETTERMENTS AND

IMPROVEMENTS, INCLUDING WATER MAINS, A WATER

STORAGE TANK AND A PUMPING STATION, WHICH UPON

COMPLETION WILL BE DEEDED TO THE OHIO COUNTY PUBLIC

SERVICE DISTRICT TO SUPPORT BUSINESS AND INDUSTRIAL

DEVELOPMENT IN THE VICINITY OF THE FORT HENRY

INDUSTRIAL BUSINESS PARK, COMMONLY KNOWN AS THE

HIGHLANDS, AND THE FINANCING OF THE COST THEREOF, NOT

OTHERWISE PROVIDED, THROUGH THE ISSUANCE BY THE
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OHIO COUNTY DEVELOPMENT AUTHORITY OF NOT MORE

THAN $1,600,000 IN AGGREGATE PRINCIPAL AMOUNT OF

WATER PROJECT BONDS, SERIES 2010 A (WEST VIRGINIA

INFRASTRUCTURE FUND); AND WATER PROJECT BONDS,
SERIES 2011 B (WEST VIRGINIA INFRASTRUCTURE FUND);
PROVIDING FOR THE RIGHTS AND REMEDIES OF AND

SECURITY FOR THE REGISTERED OWNERS OF SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATING TO THE ISSUANCE OF SUCH BONDS;
AUTHORIZING THE SALE AND PROVIDING FOR THE TERMS AND

PROVISIONS OF SUCH BONDS AND ADOPTING OTHER

PROVISIONS RELATING THERETO.

WHEREAS, the capitalized terms used herein and not otherwise defined

herein shall have the same meaning set forth in the Ordinance when used herein;

WHEREAS, the Ordinance provides for the issuance of the Issuer’s Water

Project Bonds, Series 2010 A (West Virginia Infrastructure Fund) (the “Series 2010 A

Bonds” or the “Bonds”) and Water Project Bonds, Series 2010 B (West Virginia
Infrastructure Fund) (the “Series 2010 B Bonds” and, together with the Series 2010 A

Bonds, the “Series 2010 Bonds”), in an aggregate principal amount not to exceed

$1,600,000, and has authorized the execution and delivery of a loan agreement relating to

the Series 2010 A Bonds, including all schedules and exhibits attached thereto (the “Loan

Agreement”), by and between the Issuer and the West Virginia Water Development
Authority (“the Authority”), on behalf of the West Virginia Infrastructure and Jobs

Development Council (the “Council”), all in accordance with Chapter 7, Article 12,

Chapter 8, Article 16 and Chapter 31, Article 15A of the Code of West Virginia, 1931, as

amended (collectively, the “Act”); and in the Ordinance it is provided that the exact

principal amount, date, maturity date, interest rate, payment schedule, sale price and

other terms of the Bonds should be established by a supplemental resolution, and that

other matters relating to the Bonds be therein provided for;

WHEREAS, the Loan Agreement has been presented to the Issuer at this

meeting;

WHEREAS, the Bonds are proposed to be purchased by the Authority
pursuant to the Loan Agreement;

WHEREAS, Section 11.01 of the Ordinance authorizes the Ordinance to be

amended or supplemented in any way by a Supplemental Resolution prior to issuance of

the Series 2010 Bonds;
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WHEREAS, it is necessary to amend the Ordinance to provide clarification

as to the security for and certain other matters relating to the Series 2010 Bonds; and

WHEREAS, the Governing Body deems it essential and desirable that this

supplemental resolution (the “Supplemental Resolution”) be adopted, that the Loan

Agreement be approved and ratified, that the exact principal amount, date, maturity date,
interest rate, payment schedule, sale price and other terms of the Bonds be fixed hereby
in the manner stated herein, that the leases and lease revenues securing the Bonds be

designated, that the granting of a deed of trust lien on certain real property of the Issuer as

additional security for the Bonds is authorized, that a debt service coverage covenant is

established for the Bonds, and that other matters relating to the Bonds be herein provided
for.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY

OF OHIO COUNTY DEVELOPMENT AUTHORITY:

Section 1 (A) Subsection 1.02(G) of the Ordinance shall be amended and

restated to read as follows:

G. There are outstanding obligations of the Issuer which

will rank on a parity with the Series 2010 Bonds as to liens, pledge, source

of and security for payment, a list of which will be attached to the

Supplemental Resolution (collectively the “Prior Obligations”).

The Series 2010 Bonds shall be issued on a parity with each

other and with the Prior Obligations, with respect to liens, pledge and

source of and security for payment and in all other respects except as

specifically set forth herein or in the Supplemental Resolution. Prior to the

issuance of the Series 2010 Bonds, the Issuer will meet the requirements, if

any, of the Prior Obligations to the issuance of the Series 2010 Bonds on a

parity with the Prior Obligations.

(B) The definition of “Operating Expenses” in Section 1.04 of the

Ordinance shall be amended and restated to read as follows:

“Operating Expenses” means any reasonable, proper and

necessary costs of the Issuer, including the costs of repair and maintenance

of the Series 2010 Facilities prior to their transfer to the Public Service

District and, without limiting the generality of the foregoing,
administrative, engineering, legal, auditing and insurance expenses relating
to the Series 2010 Bonds or the Series 2010 Facilities prior to such transfer,
other than those capitalized as part of the Costs, fiscal agents, the

Depository Bank and the Registrar (all as hereinafter defined), other than
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those capitalized as part of the Costs, taxes and such other reasonable

operating costs and expenses relating to the Series 2010 Facilities prior to

their transfer to the Public Service District and to the leases and leased

properties producing the Gross Revenues as should normally and regularly
be included under generally accepted accounting principles; provided, that

“Operating Expenses” does not include payments on account of the

principal of or redemption premium, if any, or interest on the Bonds,

charges for depreciation, losses from the sale or other disposition of, or

from any decrease in the value of, capital assets, amortization of debt

discount or such miscellaneous deductions as are applicable to prior
accounting periods.

(C) Section 1.04 of the Ordinance shall be amended to add the following
definition:

“Surplus Revenues” means all revenues of the Authority,
including all lease revenues, that are not required for the payment of

principal, interest, and related charges on any other obligations of the

Issuer.”

(D) Section 3.07 of the Ordinance shall be amended and restated to read

as set forth below. In addition, any other references in the Ordinance to the Series 2010

Bonds being special obligations of the Issuer or to the sources of security for and

payment of the Series 2010 Bonds shall be amended to read in conformity with amended

Section 3.07 set forth below.

Section 3.07. Bonds not to be Indebtedness of the Issuer

The Series 2010 Bonds shall not, in any event, be or constitute an

indebtedness of the Issuer within the meaning of any constitutional or

statutory provision or limitation, but shall be payable solely from the Net

Revenues, the proceeds from any sale under the deed of trust authorized by
Section 3.08, and the Surplus Revenues of the Issuer as herein provided.
No Registered Owner of the Series 2010 Bonds shall ever have the right to

compel the exercise of the taxing power, if any, of the Issuer to pay the

Series 2010 Bonds or the interest thereon.

(E) Section 3.08 of the Ordinance shall be amended and restated to read

as follows:

Section 3.08. Security of Bonds: Lien Position with respect

to Prior Obligations The payment of the debt service of the Series 2010

Bonds shall be secured by a first lien on the revenues of those leases

derived from the certain properties designated in the Supplemental
{C1941644.I
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Resolution and an Assignment of Rents and Leases shared with WesBanco

Bank, Inc., as owner of the Prior Obligations, subject to the intercreditor

agreement to be entered into between the Authority and WesBanco Bank,
Inc. (the “Intercreditor Agreement”) on a Last-in/Last-out basis, meaning
the Series 2010 Bonds shall not be paid from such revenues unless the Prior

Obligations have been paid. Such revenues are hereby irrevocably pledged
to such payments as the same become due in accordance with the above

conditions. The payment of the debt service of the Series 2010 Bonds shall

further be secured by a pledge of the Surplus Revenues of the Issuer. The

Surplus Revenues are hereby irrevocably pledged to such payments as the

same become due. Additionally, the Series 2010 Bonds are secured by a

credit line deed of trust, security agreement and fixture filing from the

Issuer to the trustee named therein for the benefit of the Authority, granting
a lien on the real property and fixtures subject to the leases on the

properties designated in the Supplemental Resolution (the “Deed of Trust”).
The Deed of Trust, shall grant a first lien on such real property that is on a

parity and pro rata with the shared lien on such property of WesBanco

Bank, Inc. and subject to the Intercreditor Agreement. A lien on and

security interest in equipment located on the real property subject to the

Deed of Trust may also be granted.

(F) Section 3.11 of the Ordinance shall be amended and restated to read

as follows:

Section 3.11. Sale of Bonds; Approval and Ratification of

Execution of Loan Agreement The Series 2010 Bonds shall be sold to the

Authority pursuant to the terms and conditions of the Loan Agreement. If

not so authorized by previous ordinance or resolution, the President is

specifically authorized and directed to execute the Loan Agreement in

substantially the form attached hereto as “Exhibit B” and made a part
hereof, together with any changes thereto authorized by or consistent with

the Supplemental Resolution, and the Secretary-Treasurer is directed to

affix the seal of the Issuer, attest the same and deliver the Loan Agreement
to the Authority, and any such prior execution and delivery is hereby
authorized, approved, ratified and confirmed.

(G) The first two paragraphs of Section 5.03 of the Ordinance shall be

amended and restated to read as follows:

Section 5.03. System Revenues; Flow of Funds A. The

Gross Revenues of the Issuer shall be deposited upon receipt by the Issuer

in the Revenue Fund. The Revenue Fund shall constitute a trust fund for

the purposes provided in this Bond Legislation and shall be kept separate
{C194 1644 I)
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and distinct from all other funds of the Issuer and the Depository Bank and

used only for the purposes and in the manner provided in this Bond

Legislation. Notwithstanding the foregoing, with the consent of the

Authority and the Council, the Issuer may make the payments required by
this Section 5.03 directly from its operating accounts and shall not be

required to establish the Revenue Fund. All revenues at any time on

deposit in the Revenue Fund shall be disposed of only in the following
manner and order of priority:

(1) The Issuer shall first, each month, pay from the

Revenue Fund any current Operating Expenses.

(H) Subsection 5.03(C) of the Ordinance shall be amended and restated

to read as follows:

C. Whenever all of the required and provided transfers

and payments from the Revenue Fund into the several special funds, as

hereinbefore provided, are current and there remains in the Revenue Fund a

balance in excess of the estimated amounts required to be so transferred and

paid into such funds during the following month or such other period as

required by law, such excess shall be considered Surplus Revenues.

Surplus Revenues may be used for any lawful purpose of the Issuer.

(I) Section 7.03 of the Ordinance shall be amended and restated to read

as follows:

Section 7.03. Security of Bonds; Lien Position with respect to

Prior Obligations The payment of the debt service of the Series 2010

Bonds shall be secured by a first lien on the revenues of those leases

derived from the certain properties designated in the Supplemental
Resolution and an Assignment of Rents and Leases shared with WesBanco

Bank, Inc., as owner of the Prior Obligations, subject to the Intercreditor

Agreement on a Last-in/Last-out basis, meaning the Series 2010 Bonds

shall not be paid from such revenues unless the Prior Obligations have been

paid. Such revenues are hereby irrevocably pledged to such payments as

the same become due in accordance with the above conditions. The

payment of the debt service of the Series 2010 Bonds shall further be

secured by a pledge of the Surplus Revenues of the Issuer. The Surplus
Revenues are hereby irrevocably pledged to such payments as the same

become due. Additionally, the Series 2010 Bonds are secured by the Deed

of Trust, which shall grant a first lien on the designated real property and

fixtures that is on a parity and pro rata with the shared lien on such property
of WesBanco Bank, Inc. and subject to the Intercreditor Agreement.
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(J) As indicated in the Ordinance, the Series 2010 Facilities will be

transferred to the Public Service District and the City of Wheeling upon completion.
Accordingly, references in the Ordinance to operation of the Project, the Series 2010

Facilities or the System shall mean that the Issuer will use its best efforts to cause the

Public Service District and the City of Wheeling to comply with the applicable provision.
The Issuer will not be required to maintain a Renewal and Replacement Fund, and

references in the Ordinance to the Renewal and Replacement Fund, including but not

limited to those in Subsection 5.03(A)(5) of the Ordinance, will be of no effect.

(K) Anything in the Ordinance to the contrary notwithstanding, the

assignment of rents and leases and the Deed of Trust as security for the Series 2010

Bonds and the payment of the Series 2010 Bonds from the Net Revenues and from the

proceeds of sale under the Deed of Trust are subject to the Intercreditor Agreement.

Section 2 (A) The Series 2010 A Bonds shall be redesignated as the Series

2011 A Bonds and all references to 2010 Bonds accounts and funds shall be 2011 Bonds

accounts and funds. The 2010 Facilities shall be redesignated as the 2011 Facilities.

(B) On April 20, 2010, the Issuer held a public hearing pursuant to a duly
advertised notice and at the public hearing there were no comments or objections to the

Project or the Bonds. The Issuer hereby ratifies the enactment of the Bond Ordinance

foliwing the public hearing.

Section 3 Pursuant to the Ordinance and the Act, this Supplemental and

Amendatory Resolution is adopted and there are hereby authorized and ordered to be

issued the Ohio County Development Authority Water Project Bonds, Series 2011 A

(West Virginia Infrastructure Fund), of the Issuer, originally represented by a single
bond, numbered AR-i, in the original principal amount of $1,600,000. The Series 2011

A Bonds shall be dated the date of delivery, shall finally mature December 1, 2032, and

shall bear interest at the rate of 3% per annum. The principal and interest of the Series

2011 A Bonds shall be payable quarterly on March 1, June 1, September 1 and

December 1 of each year, commencing March 1, 2013, in the amounts set forth in the

Schedule Y attached to the Loan Agreement and incorporated in and made a part of the

Series 2011 A Bonds. The Series 2011 A Bonds shall be subject to redemption upon the

written consent of the Authority and the Council, and upon payment of the redemption
premium, if any, and otherwise in compliance with the Series 2011 A Loan Agreement,
so long as the Authority shall be the Registered Owner of the Series 2011 A Bonds.

Section 4 All other provisions relating to the Bonds and the text of the

Bonds shall be in substantially the form provided in the Ordinance, as supplemented and

amended by this Supplemental Resolution.
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Section 5 The Issuer hereby authorizes, approves, ratifies and accepts in

substantial form the Loan Agreement, including all schedules and exhibits attached

thereto, a copy of which is incorporated herein by reference, and the execution and

delivery of the Loan Agreement by the President and the performance of the obligations
contained therein, on behalf of the Issuer, are hereby authorized, approved and directed,

together with such revisions as may be approved by the President, with his execution of

the Loan Agreement to serve as conclusive evidence of such approval. The Issuer hereby
affirms all covenants and representations made in the Loan Agreement and in the

applications to the Council and the Authority. The price of the Bonds shall be 100% of

par value, there being no interest accrued thereon, provided that the proceeds of the

Bonds shall be advanced from time to time as requisitioned by the Issuer.

Section 6 The Issuer hereby appoints and designates United Bank, Inc.,

Charleston, West Virginia, to serve as Registrar (the “Registrar”) for the Bonds under the

Ordinance and approves and accepts the Registrar’s Agreement to be dated the date of

delivery of the Bonds, by and between the Issuer and the Registrar, and the execution and

delivery of the Registrar’s Agreement by the President, and the performance of the

obligations contained therein, on behalf of the Issuer, are hereby authorized, directed and

approved.

Section 7 The Issuer hereby appoints and designates the West Virginia
Municipal Bond Commission, Charleston, West Virginia (the “Commission”), to serve as

Paying Agent for the Bonds under the Ordinance.

Section 8 The Issuer hereby appoints and designates Progressive Bank,

Wheeling, West Virginia, to serve as the Depository Bank under the Ordinance;

provided, that, if required by the owner of the Prior Obligations, WesBanco Bank, Inc., or

another bank designated by or acceptable to such owner may serve as Depository Bank

for the Revenue Fund.

Section 9 Series 2011 A Bonds proceeds in the amount of $-0- shall be

deposited in the Series 2011 A Bonds Sinking Fund as capitalized interest.

Section 10 Series 2011 A Bonds proceeds in the amount of $-0- shall be

deposited in the Series 2011 A Bonds Reserve Account.

Section 11 The remaining proceeds of the Bonds, as advanced from time

to time, shall be deposited in the Series 2011 Bonds Construction Trust Fund for payment
of costs of the Project, including costs of issuance of the Bonds.

Section 12 The President and Secretary-Treasurer are hereby authorized

and directed to execute and deliver such other documents and certificates required or

desirable in connection with the Bonds hereby and by the Ordinance approved and
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provided for, to the end that the Bonds may be delivered to the Authority pursuant to

the Loan Agreement on or about February 28, 2011.

Section 13 The acquisition and construction of the Project and the

financing thereof in part with proceeds of the Bonds are in the public interest, serve a

public purpose of the Issuer and will promote the health, welfare and safety of the

residents of the Issuer.

Section 14 The obligations of the Issuer listed under Exhibit A, attached

hereto, are the “Prior Obligations” as described in the Ordinance.

Section 15 The Issuer hereby designates all leases relating to the

properties as described in Exhibit B attached hereto as leases (the “Leases”) which lease

revenues shall be pledged as security for the Bonds in accordance with Section 3.08 of

the Ordinance, as amended. The Issuer approves of the form of Assignment of Rents and

Leases attached as Exhibit C hereto. The Authorized Officers of the Issuer are hereby
instructed to take all actions necessary to enter into the Assignment of Rents and Leases,

including the execution thereof. The Issuer approves the form of the Deed of Trust

attached as Exhibit D hereto.

Section 16 The Authorized Officers of the Issuer are hereby instructed to

take all actions necessary to enter into the Deed of Trust, including the execution thereof.

Section 17 The Issuer further covenants, in addition to the covenants

listed in Article VII of the Ordinance, to maintain a debt service coverage of the lease

revenues from the Leases of 120% of the annual debt service due on the Bonds and the

Prior Obligations at all times.

Section 18 The Issuer hereby determines to invest all moneys in the

funds and accounts established by the Ordinance held by the Depository Bank until

expended, in money market accounts secured by a pledge of Government Obligations,
and therefore, the Issuer hereby directs the Depository Bank to invest all moneys in such

money market accounts until further directed in writing by the Issuer. Moneys in the

Series 2011 Bonds Sinking Fund and the Series 2011 Bonds Reserve Accounts shall be

invested by the Commission in the West Virginia Consolidated Fund.

Section 19 The Issuer hereby approves and accepts all contracts relating
to the financing, acquisition and construction of the Project and the President is hereby
authorized and directed to execute and deliver all such contracts.

Section 20 The Issuer hereby approves the costs of issuance and

authorizes the payment of the same.
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Section 21 The Issuer hereby approves of the transfer of the Series 2011

Facilities to the Ohio County Public Service District and the City of Wheeling.

Section 22 The Issuer hereby authorizes the sweeping of its revenue

account by the Municipal Bond Commission each month for the Series 2011 Bonds

Sinking Funds and the Series 2011 A Bonds Reserve Accounts.

Section 23 This Supplemental Resolution shall be effective immediately

following adoption hereof.

Adopted this 23~ day of February, 2011.

President
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CERTIFICATION

Certified as a true copy of a Supplemental Resolution duly adopted by the

Board of Ohio County Development Authority on the 23nh1 day of February. 2011.

Dated this 281h day of February, 2011.

SEAL1
____________________

Secretary-Treasurer
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EXHIBIT A

PRIOR OBLIGATIONS

$ 10,191,274 loan from WesBanco Bank, Inc. dated February 26, 2010
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EXHIBIT B

LEASES

All leases derived from the property described in the attached property

description.
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As to 1.25 acre parcel (WesBanco):

All that certain lot or parcel of real estate, situate in The Highlands Development, Triadeiphia
District, Ohio County, West Virginia, and being more particularly bounded and described as

follows:

Beginning at a point at the northerly line of a 90 feet wide right of way for Cabela Drive and the

easterly line of a 40 feet wide right of way for an access road, said point being North 55 degrees
7 minutes 2 seconds East, 621 and 59/100 feet from the intersection of the centerline of Cabela

Drive with the centerline of Bob Wise Drive; thence along the easterly line of said 40 feet wide

right of way for an access road, North 27 degrees 51 minutes 35 seconds West, 160 and 46/1 00

feet to a point; thence by a curve to the left having an arc length of 39 and 1/100 feet, a radius of

65 and 0/100 feet, with a chord bearing North 45 degrees 03 minutes 04 seconds West, 38 and

42/100 feet to a point; thence leaving the line of said access road and along the line of land of

Ohio County Development Authority North 76 degrees 10 minutes 04 seconds East, 137 and

98/100 feet to a point; thence by the same, North 72 degrees 04 minutes 16 seconds East, 246

and 51/100 feet to a point; thence by the same South 27 degrees 51 minutes 35 seconds East, 71

and 74/100 feet to a point; thence by the same South 32 degrees 58 minutes 39 seconds West,
101 and 51/100 feet to a point; thence by the same South 62 degrees 08 minutes 25 seconds

West, 108 and 45/100 feet to a point at the northerly line of said 90 feet wide right of way for

Cabela Drive; thence along the northerly line of said 90 feet wide right of way for Cabela Drive,
South 62 degrees 08 minutes 25 seconds West, 168 and 23/1 00 feet to the place of beginning.

Containing 1 and 25 hundredth acres, more or less.

Being part of a 471 acre tract of land conveyed to The Ohio County Development Authority by
deed dated June 19, 2003, and recorded in the Office of the Clerk of the County Commission of

Ohio County, West Virginia, in Deed Book No. 743, at Page 328, and also being a part of Parcel

Three (768/1000 acre tract) which was conveyed to The Ohio County Development Authority by
deed dated October 15, 2003, and recorded in the aforesaid Clerk’s Office in Deed Book No.

746, at page 265, and also being a part of the 9 and 63/100 acre tract described as Tract 1

conveyed to The Ohio County Development Authority by Deed of Correction dated July 2, 2004,
and recorded in the aforesaid Clerk’s Office in Deed Book No. 752, at Page 570, and also being
a part of an 18.82 acre tract described as Parcel 5 conveyed to The Ohio County Development

Authority by deed dated April 1, 2005, and recorded in the aforesaid Clerk’s Office in Deed

Book No. 758, at Page 371.



As to 0.85 acre parcel (Quiznos, WV Department of Tourism, Coldstone Creamery)

All that certain tract or parcel of real estate, situate in The Highlands Development, Triadeiphia
District, Ohio County, West Virginia, and being more particularly bounded and described as

follows:

Beginning at a point being the northwesterly corner of the West Virginia Department of

Highways right of way for Cabela Drive, which right of way is of record in the Office of the

Clerk of the County Commission of Ohio County in Deed Book 742, at Page 440; thence, along
the West Virginia Department of Highways right of way for CR 41/9 North 13 degrees 6 minutes

16 seconds East, 80 and 4 1/100 feet to a point; thence, by the same North 44 degrees 32 minutes

16 seconds East, 19 and 42/100 feet to a point; thence, by the same North 86 degrees 18 minutes

25 seconds East, 257 and 86/100 feet to a point; thence continuing leaving said right of way for

CR 41/9 South 3 degrees 41 minutes 35 seconds East, 169 and 78/100 feet to a point at the

northerly line of said West Virginia Department of Highways right of way for Cabela Drive;
thence, along said West Virginia Department of Highways right of way for Cabela Drive North

78 degrees 34 minutes 28 seconds West, 306 and 19/100 feet to the place of beginning.

Containing 85 hundredth (.85) of an acre, more or less.

Being part of the same real estate conveyed to The Ohio County Development Authority by deed

dated December 20, 2000, and recorded in the Office of the Clerk of the County Commission of

Ohio County, West Virginia, in Deed Book No. 724, at Page 309, and also being part of the same

real estate conveyed to the Ohio County Development Authority by deed dated June 19, 2003,
and recorded in the aforesaid Clerk’s Office in Deed Book No. 743, at page 328.



As to 1.30 acre parcel (Eat-N-Park):

All that certain tract or parcel of real estate, situate in The Highlands Development, Triadeiphia
District, Ohio County, West Virginia, and being more particularly bounded and described as

follows:

Beginning at a point at the northerly line of the West Virginia Department of Highways right of

way for Cabela Drive, which right of way is of record in the Office of the Clerk of the County
Commission of Ohio County in Deed Book No. 742, at Page 440, said point being South 78

degrees 34 minutes 28 seconds East 306 and 19/100 feet from the northwesterly corner of said

right of way and being the southeast corner of a 98/100 acre parcel known as Parcel A; thence,

along the easterly line of Parcel A North 3 degrees 41 minutes 35 seconds West, 169 and 78/100

feet to appoint at the southerly right of way line of CR 41/9; thence, along said southerly right of

way line of CR 41/9 North 86 degrees 18 minutes 25 seconds East, 163 and 7/100 feet to a point;
thence, continuing along said southerly right of way line of CR 41/9, North 85 degrees 5 minutes

7 seconds East, 127 and 99/100 feet to a point; thence continuing along said southerly right of

way line of CR 41/9 South 52 degrees 5 minutes 23 seconds East, 17 and 18/100 feet to a point;
thence, continuing along said southerly right of way line of CR 41/9 North 79 degrees 10

minutes 32 seconds East, 37 and 16/100 feet to a point at the Controlled Access Right of Way
Line of Interstate Route 70; thence, along the Controlled Access Right of Way of Interstate

Route 70 South 26 degrees 30 minutes 5 seconds West 257 and 72/100 feet to a point at the

northerly line of the West Virginia Department of Highways right of way for Cabela Drive;
thence along said northerly line of the West Virginia Department of Highways right of way for

Cabela Drive North 78 degrees 34 minutes 28 seconds West, 218 and 71/100 feet to the place of

beginning.

Containing one and 30 hundredth (1.30) acres, more or less.

Being part of the same real estate conveyed to The Ohio County Development Authority by deed

dated December 20, 2000, and recorded in the Office of the Clerk of the County Commission of

Ohio County, West Virginia, in Deed Book No. 724, at Page 309, and also being part of the same

real estate conveyed to the Ohio County Development Authority by deed dated June 19, 2003,
and recorded in the aforesaid Clerk’s Office in Deed Book No. 743, at Page 328.



As to 2.26 acre parcel (Cracker Barrel):

All that certain lot or parcel of land situate in the District of Triadelphia, County of Ohio, and

State of West Virginia, being more particularly bounded and described as follows:

Beginning at a point marked by an iron pin 27.00 feet distant from the centerline of County
Route 41/9, said beginning point being located North 3 degrees 29 minutes 13 seconds East,
606.01 feet from a point at the centerline intersection of Cabela Drive and Interstate Route No.

70, the bearing of the centerline of Cabela Drive being North 76 degrees 55 minutes 50 seconds

West at said intersection point; thence, from said beginning point through lands of Ohio County
Development Authority, North 27 degrees 40 minutes 20 seconds West, 144.82 feet to a point
marked by an iron pin; thence, continuing through lands of Ohio County Development
Authority, North 17 degrees 29 minutes 21 seconds East, 111.03 feet to a point marked by an

iron pin; thence, continuing through lands of Ohio County Development Authority, North 62

degrees 22 minutes 48 seconds East, 377.22 feet to a point marked by an iron pin; thence,

continuing through lands of Ohio County Development Authority, South 27 degrees 40 minutes

13 seconds East, 223.03 feet to a point marked by an iron pin 27.00 feet distant from the

centerline of County Route 41/9; thence, along a line 27.00 feet distant from the centerline of

County Route 41/9, South 62 degrees 22 minutes 16 seconds West, 343.05 feet to a point marked

by an iron pin; thence South 62 degrees 19 minutes 40 seconds West, 112.90 feet to the place of

beginning.

Containing 98,626 square feet or 2.26 (two and twenty six hundredth) acres.

Being part of the same parcels of land conveyed to the Ohio County Development Authority by
the following: Deed dated September 12, 2003, and recorded in the Office of the County Clerk

of Ohio County in Deed Book No. 745, at Page 694; Deed dated February 24, 2005, and

recorded in the aforesaid Clerk’s Office in Deed Book No. 757, at Page 437; Deed dated

February 24, 2005, and recorded in the aforesaid Clerk’s Office in Deed Book No. 757, at Page

422; and Deed dated February 19, 2005, and recorded in the aforesaid Clerk’s Office in Deed

Book No. 757, at page 376.



EXHIBIT C

FORM OF

ASSIGNMENT OF RENTS AND LEASES

See Tab No. 17]
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EXHIBIT D

FORM OF

DEED OF TRUST

See Tab No. 16]
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INTERCREDITOR AGREEMENT

THIS INTERCREDITOR AGREEMENT (this“made as of this

18th day of February, 2011, effective the 25th day of February, 2011, by and among the WEST

VIRGINIA WATER DEVELOPMENT AUTHORITY (“WVWDA”), acting on behalf of the

WEST VIRGINIA INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL (the

“ Council”) and WESBANCO BANK, INC., a West Virginia State Banking

Corporation(WesBanco and WVWDA are hereinafter collectively referred to as

the “Lenders”).

WITNESS ETH:

WHEREAS, contemporaneously herewith WVWDA, acting on behalf of the

infrastructure Council, has purchased or will in the future purchase the Ohio County

Development Authority’s, a county development authority and public corporation with perpetual

existence in Ohio County, West Virginia (“Borrower”), Water Project Bonds, Series 2010 A and

Series 2010 B in the principal amount not to exceed $1,600,000 (the “Bonds”) pursuant to that

certain Loan Agreement or Agreements (the“Council Loan Agreement” between

WVWDA and Borrower; and

WHEREAS, Borrower has granted to WVWDA, as collateral for the repayment

of the Bonds, (I) a lien on certain property (the “Property”) owned by Borrower, which property

(the“Collateral” is more particularly described on Schedule I attached hereto, pursuant

to that certain Credit Line Deed of Trust, Security Agreement and Fixture Filing of even date

herewith executed by Borrower; (ii) a security interest in and an assignment of all rentals and

leases relating to or arising from the Property, pursuant to that certain Assignment of Rentals and
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Leases of even date herewith executed by Borrower (the “ Collateral” (the Property

Collateral and Rental Collateral shall be collectively referred to as the “Collateral”); and (iii) a

pledge of the revenues not required for the payment of principal, interest and related charges on

any other obligations of the Issuer; and

WHEREAS, WesBanco has made a loan to Borrower in the principal amount of

$10,191,274 (the“Loan”) pursuant to that certain Loan and Security Agreement (the

“Loan Agreement” dated February 25, 2010, between WesBanco and Borrower; and

WHEREAS, Borrower has granted to WesBanco, as collateral for the repayment

of the WesBanco Loan, (i) a first lien on the Property Collateral pursuant to that certain Deed of

Trust dated February 25, 2010, executed by Borrower; and (ii) a first lien security interest in and

an assignment of the Rental Collateral pursuant to that certain Collateral Assignment of Leases

and Rents dated February 25, 2010, executed by Borrower; (iii) a first lien on all construction

materials, plans, equipment pursuant to the WesBanco Loan Agreement; and (iv) Wesbanco

Bank, Inc. Restricted Deposit Account No. 12007206, including any and all funds held therein.

WHEREAS, Lenders wish to set forth the priority with respect to their respective

liens on the Rental Collateral and the Property Collateral subject to the conditions set forth

herein.

NOW, THEREFORE, in consideration of the mutual premises contained herein

and other good and valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, the parties hereby agree as follows:

1. The parties hereby confirm and agree that they will share a first-priority

lien position with respect to the Property Collateral. The parties hereby confirm and agree that

they will share a first-priority lien on the Rental Collateral provided that, upon an event of

2
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default and acceleration of the WesBanco Loan or the Bonds, or both, WesBanco will receive

payment in full on the Wesbanco Loans first in accordance with a Last-in/Last-out methodology.

The relative priorities of Lenders’ respective liens on the Collateral shall be as set forth in this

Agreement without regard to the actual time, order or method of filing, perfection or attachment

of such liens. This Agreement shall govern in all respects the interests of Lenders in the

Collateral and, to the extent contrary hereto, any prior agreements between Lenders are hereby

superseded and shall be of no further force and effect.

2. Lenders hereby agree to cooperate in the filing and recording of all deeds

of trust, assignment of rentals and leases, financing statements and other security instruments

(collectively, the“ Documents” relating to their respective interests in the Collateral

and shall, to the extent permitted by applicable law, cause all such documents to reflect that their

respective interests in the Collateral are subject to the terms and conditions of this Agreement.

3. Lenders hereby agree that they shall share, on a pro rata basis (computed

in accordance with the outstanding indebtedness of the Borrower to the WYWDA and

WesBanco under their respective Loan Agreements, as of the date the Property Collateral in

question is sold, liquidated, transferred or otherwise conveyed), the proceeds of any sale,

liquidation, transfer or conveyance of any of the Property Collateral, whether occurring

voluntarily or as a result of any bankruptcy, foreclosure or similar legal proceeding.

4. Lenders hereby agree that in the event of a default and acceleration of the

WesBanco Loan oi- the Bonds, or both, the WesBanco Loan (consisting of the then outstanding

balance of principal and interest, accrued interest, reasonable expenses and costs, including

attorney fees) shall be paid in full first from the revenues from the Rental Collateral prior to the

payment of any revenues from the Rental Collateral for the payment of the Bonds.

3
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5. (a) In the event that Borrower defaults in its obligations to either of the

Lenders, WesBanco shall have the right to exercise and enforce all rights and remedies of

Lenders against any of the Collateral, including, without limitation, the right to take or retake

possession or control thereof, and to hold, prepare for sale, process, sell, lease, dispose of, or

liquidate the same.

(b) WVWDA shall not take any independent action to enforce its rights and

remedies against any of the Collateral, including, without limitation, the right to foreclose or

otherwise realize upon any of the Collateral. In the event of (1) the default by Borrower of any

of its obligations under the Infrastructure Council Loan Agreement, or (2) the default by

Borrower of any term or condition under the WesBanco Loan Agreement, the Lenders shall

cooperate in all ways reasonably necessary to foreclose upon and sell the Collateral at the highest

sale price reasonably obtainable, and the Lenders shall share pro-ratably (based on their receipt

of payment from the proceeds of such foreclosure and sale) all reasonable and necessary costs of

foreclosure and sale. Notwithstanding the above, if at any time WesBanco elects to exercise its

rights and remedies, it shall have the exclusive right to manage any action taken to realize upon

the Collateral.

(c) Wesbanco agrees to distribute any proceeds received from the sale,

liquidation, transfer or conveyance of any of the Collateral in accordance with Sections 3 and 4

hereof. WVWDA agrees to execute and deliver to Wesbanco such powers of attorney and other

documents as shall be necessary to effectuate this Agreement.

(d) Notwithstanding the foregoing, upon an event of default under the

Infrastructure Council Loan Agreement or any of the Security Documents relating thereto,

WVWDA may exercise its rights and remedies against the Collateral (i) if WesBanco refuses to

4
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act within 30 days after receipt from WVWDA of written notice of such event of default,

requesting WesBanco to take action to realize upon the Collateral, or if WesBanco does not act

in a commercially reasonable manner with respect to the Collateral and WVWDA’s interests

therein and (ii) WVWDA gives WesBanco at least 20 days written notice of its intent to proceed.

In such event, WVWDA shall distribute any proceeds received from the sale, liquidation,

transfer or conveyance of any of the Collateral in accordance with Sections 3 and 4 hereof, and

WesBanco shall execute and deliver to WVWDA such powers of attorney and other documents

as shall be necessary to effectuate this Agreement.

6. Each Lender hereby agrees to give to the other Lenders prompt written

notice of the occurrence of any event of default under its respective Loan Agreement and

Security Documents.

7. Each Lender hereby waives any and all rights to affect or challenge the

method or appropriateness of any action taken by the other Lender with respect to the Collateral,

subject only to the requirement that in enforcing any rights with respect to or realizing upon the

Collateral each Lender shall always act in a commercially reasonable manner.

8. Each Lender shall give the other Lender written notice prior to consenting

to any action or failure to act by Borrower, or prior to exercising or refraining from exercising

any powers or rights which it may have under or in respect of any of the Security Documents or

its Loan Agreement with Borrower.

9. Under no circumstances shall either Lender accept or demand a pledge of

any of Borrower’s property which constitutes Collateral as collateral security for any other

indebtedness of Borrower to such Lender, without first obtaining the prior written consent of the

other Lender.

5
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10. Each Lender hereby acknowledges and agrees that an event of default

under the other Lender’s respective Loan Agreement shall constitute an event of default under its

Loan Agreement.

11. (a) Neither of the Lenders shall be liable for any error of judgment or

for any action taken or omitted to be taken, except for gross negligence or willful misconduct.

(b) Without limitation of the generality of the foregoing, each Lender

(1) may consult with legal counsel, independent public accountants and other experts selected by

such Lender and shall not be liable for any action taken or omitted to be taken in good faith in

accordance with the advice of such counsel, accountants or experts; (2) shall not be responsible

to the other Lender for the performance or observance of any of the terms, covenants or

conditions under its Loan Agreement or Security Documents; and (3) shall not incur any liability

hereunder or under its respective Loan Agreements or Security Documents with Borrower by

acting upon any notice, consent, certificate or other instrument or writing believed by such

Lender to be genuine and signed or sent by the proper party.

12. Each Lender hereby agrees to execute and deliver such additional

documents as may be reasonably requested by the other to evidence or effectuate the terms

hereof.

13. Any notices, requests, demands or other communications required

hereunder shall be effective when delivered by registered mail, postage prepaid, return receipt

requested to the parties at the following addresses:

6
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If to the Infrastructure Council:

West Virginia Infrastructure and

Jobs Development Council

300 Summers Street, Suite 980

Charleston, West Virginia 25301

Attention: Executive Secretary

With a copy to:

West Virginia Water Development Authority
180 Association Drive

Charleston, West Virginia 2531 1-1571

Attention: Director

If to WesBanco:

WesBanco Bank, Inc.

One Bank Plaza

Wheeling, West Virginia 26003

Attention: Corporate Banking

With a copy to:

James C. GardillfDenise Knouse-Snyder
Phillips, Gardill, Kaiser & Altrneyer, PLLC
61- 14th Street

Wheeling, WV 26003

And to Ohio County Development Authority:

Ohio County Development Authority
1500 Chapline Street

215 City County Building
Wheeling, WV 26003

Attention: County Coordinator

14. This Agreement shall be governed by the laws of the State of West

Virginia.

15. This Agreement shall be binding upon and inure to the benefit of the

parties hereto and their respective successors and assigns.

7
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16. Notwithstanding any provision of this Agreement, nothing contained

herein shall be construed to effect a subordination or change in lien position of WVWDA or

Wesbanco in favor of any third party which is not a party to this Agreement. It is the intent of

WVWDA and Wesbanco that intervening lien or liens will not affect the rights of WVWDA and

Wesbanco as they would exist had this Agreement not been made.

17. This Agreement may not be amended, nor any provision modified or

waived, except by a writing signed by all parties hereto. The provisions of this Agreement are

severable, and if any of these provisions shall be held by any court of competent jurisdiction to

be unenforceable, such holding shall not affect or impair any other provision hereof. This

Agreement may be executed in counterparts, each of which shall be deemed to be an original, but

all of which together shall constitute one and the same instrument.

18. This Agreement shall terminate when either the Bonds or the WesBanco

Loan has been paid in full and the respective Lender has released the respective liens on the

Collateral.

19. This Agreement constitutes the written consent to borrowing required by

the WesBanco Loan Agreement in connection with the Bonds.

Signature Page to Follow]

8

I M0694402.3)



IN WITNESS WHEREOF, the parties hereto have executed this Intercreditor

Agreement as of the date first set forth above.

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY, Acting on Behalf of

WEST VIRGINIA INFRASTRUCTURE AND

JOBS DEVELOPMENT COUNCIL

By:

WESBANCO BANK, INC.

By;
Michael

. oore, Vice President

9
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STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, TO-WIT:

The forgoing instrument was acknowledged before me ~?2i tliis day of February,

2011, by ~ t~~-ft~he ~X ~ -~ I~• of the West Virginia WATER

DEVELOPMENT AUTHORITY, a public corporation acting on behalf of the WEST

VIRGINIA INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL, on behalf of said

corporation.

My commission expire~~~ b~ 24 2’O i7

•
w~tur Oovelopmont Authority

STATE OF WEST VIRGINIA,

COUNTY OF OHIO, TO-WIT:

The forgoing instrument was acknowledged before me this day of February,

2011, by Michael D. Moore, the Vice President of WesBanco Bank, Inc., a West Virginia

banking corporation, on behalf of said corporation.

My commission expires ~ \3~ 2—U I

r~~T~:~
NOTARY PUBLIC

.;~AA.~

/

This instrument was prepared by: Ryan White, Jackson Kelly PLLC, p. o. Box 553, Charleston,

West Virginia 25322.

10
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•

•

OUR: cOUNTY DEVELOPMENT AUTHORiTY
1500 Cliaplti~$,treet David J Sims, Pres~c1ent
215 City Cot.thly~uiIding~..,. Nancy Weeks, Vice President
Wheeling, West Virginia.. Gregory L. Stewart, Treasurer
26003 Phone: (304) 234-3893

Fax: (304) 234-3826

January 19, 201 1

Robert .0. Smith

Senior Vice President

Branch Banking and Trust Company
496 High Street

Morgantown, West Virginia 26505

Re: West Virginia Water Development Authority Loan

Dear Doug:

The Ohio County Development Authority has received an ARRA grant from the United States

Economic Development Administration in the amount of approximately $6,400,000 for the purpose of

constructing a water tank at the Highlands, water lines connecting to the City of Wheeling and all

appurtenanecs. The USEDA grant requires a local match. For that purpose, the Development Authority
has received a commitment for a loan from the West Virginia Water Development Authority, on behalf of

the West Virginia infrastructure and Jobs Development Council, in the amount of$ I ,600,000.

The WDA loan will be secured by (i) a deed of trust lien on certain property (described below),

(ii) an assignment of the rents and leases on such property, and (iii) a pledge of any surplus revenues of

the Development Authority. The property subject to the deed of trust does not secure any loan from

BB&T; rather, it secures the February 2010 loan from Wesflanco Batik, Inc. Accordingly, the WDA loan

will have no effect on the Development Authority’s loans from BB&T.

This water project is very important for continued development of the Highlands. The

Development Authority has the opportunity to construct an $8,000,000 project by borrowing only
5 1,600,000. It is iii the best interests of the Development Authority, its lenders and the citizens of Ohio

County to receive the USEDA grant and construct the water project. However, in accordance with several

of the Loan Agreements between B13&T and the Development Authority, we must obtain your prior
Written COflSCnE for the financing described above.



Please evidence your consent to the WDA loan by executing the copy of this letter included and returning
it to us as sooi as possible. Time is of the essence in dealing with the federal government, and a closing
has been scheduled for early February. Consequently, we would appreciate BB&T’s prompt response to

this request

Very truly yours,

David J. Sims, President

Consent Granted

Branch Bank ing~and-Trust Company
V

By:~

~



OHIO COUNTY DEVELOPMENT AUTHORITY

Regular Meeting
March 23, 2010

The Ohio County Development Authority met in regular session on March 23, 2010 in the Ohio County
Commission Board Room. Those in attendance were Lanny Bonenberger, Tom Cerra, Raymond Helbling, John

Lucas, Tim McCormick, Andy McKenzie, David Sims, Terry Sterling, Greg Stewart, Paul Walters, Nancy

Weeks, and Randy Wharton.

Approval of November 17, 2009 Meeting Minutes

Mr. Walters moved to accept the minutes from the November 17, 2009 meeting, seconded by Mr.

McKenzie. Motion carried with all voting in favor.

Approval of February 23, 2010 Special Meeting Minutes

Mr. Cerra moved to accept the Special Meeting Minutes of February 23, 2010, seconded by Mr.

Heibling. Motion carried with all voting in favor.

Treasurer’s Report as of February 28,2010

Mr. Stewart stated there will be a more detailed report at the next meeting. The bank balance from the

last meeting was $301,019.80. There have been contributions since that date totaling $321,577.32. Our rents

and CAM fees over that time totaled $1,657,771.14, for a total beginning balance of $2,280,368.26.

Total expenditures that are detailed are $2,192,145.94— leaving balances of $88,222.32 in the Operating

Account and $282,722.38 in the Construction Account.

Listed below those numbers are future commitments and available and potential funding. As you read

down through those, you will see a total of money available of $327,651.

Mr. Cerra moved to approve the Treasurer’s Report, seconded by Mrs. Weeks. Motion carried with all

voting in favor.

Financing
Mr. Stewart stated we were successful in getting the grant funding finalized for the Water Project which

includes about five miles of waxer line and the second water tank near The Highlands development. To secure

the funding, we need to provide a twenty percent match which totals $1.6 million. It is an $8 million project.
We are fortunate enough to gain that match through the West Virginia Infrastructure and Jobs Development
Council. The documents you have before you include the order, which is first couple of pages, the rest of the

information are pages out of the bond issue that we will perform to secure the $1.6 million. The Ohio County

Development Authority is the issuer. The West Virginia Water Authority actually buys the bonds and the

WVIJDC acts as the intermediary in the financing. In order to finalize this financing, you may want to make a

note, we will have to meet a few times over the next month. This is considered the first reading tonight. Then,

we will have to have a second reading on April 6. Then we will have to meet again on April 20 to have a

public hearing- which will be advertised on April 7 and 14, just alter our second reading.
The term of the note, assuming the board approves, will be for 20 years, 3 percent and our annual

payments will be $107,545. This order was drafted by Samme Gee who has done all of our financial legal work

since the inception of the development authority. After you take a few minutes to review the information, I ask

the chair to consider a motion for approval.
Mr. Sims asked so this is not the final approval. Mr. Stewart stated this is considered the first reading.

The second reading will be April 6, and a public hearing on the 20th~ This will not be completely finalized until

the end of April. We will then close in May to make the funds available. As I have noted further down on the

agenda, the water tank bid is already out and is due back April 1. That is somewhat of a specialty item. We are

only aware of three contractors in the country that perform those. CBI did the original Highlands water tank.

We will ask for consideration of those bids at the April 6 meeting.
The waterline project is underway. We will have a few easements that we will have to get along the

way and then we will have to ask for the City’s assistance for the stretch by Wheeling Hospital along the

walking trail. We are fortunate that in five miles of waterline there are only seven easements to gain.

Mr. Helbling makes a motion to approve the ordinance, seconded by Mr. Lucas. Motion carried with all

voting in favor.

Bond Rating — Standard & Poor

Mr. Stewart stated I have included in your information a copy of a pamphlet from Standard & Poor’s.

We have sought consideration on our rating on our Sales Tax Bonds. That rating has been finalized by Standard



& Poor’s and have gained a rating of triple B stable. That is an investment grade rating, which was our goal all

along. We will seek to improve that rating to an A or double A as we progress.

It was asked ifjust Ohio County numbers are used as a benchmark. Mr. Stewart stated he did not know,

they would have used our Belomar MSA statistics, so Pennsylvania was not considered in this. That is a great

point, and we will try to enforce that as we move forward with them. As I said, this is our initial rating and we

are very happy that it is considered investment grade.

Site Development

Buildings
Mr. Stewart stated a lot of Town Center V has opened including Allstate, H&R Block, and NiNi’s

Treasures. We have Tony’s Nails complete, however his parents back in his part of the world have become ill.

We are hopeful that he will open in April. The space is complete — even on his part.

Utilities

We are on Lot 9— Straub — stretching those utilities from the tank side coming south across the

development. That project should be completed in a few weeks. As soon as that is done, we will extend some

service to those residents that live just beyond the development on Gantzer’s Ridge.

Roads

Mr. Stewart stated the only two road projects we are working on for this year would be the road that sits

behind Lot 9 that extends from where the interstate access comes off clear back to those residents and we look

to pave back to the initial Straub entrance sometime in June. They look to open sometime in late June or early

July.

Probably later in the fall we will look to extend the pavement out to the second entryway.

Continuing, Mr. Stewart stated that we look to extend Cabela Drive another 500 —600 feet which would

take it down to the end of the Town Center.

Executive Session

Mr. Sims stated we need to go into Executive Session under WV Code 6-9A-4(9) in order to discuss

potential tenant and property transactions. Mrs. Weeks so moved, seconded by Mr. Sterling. Motion carried

with all members present voting in favor.

The membership came out of Executive Session.

There being no further business, Mr. Cerra moved to adjourn the meeting. Seconded by Mrs. Weeks.

Motion carried with all voting in favor.

David Sims, sident Gregory Stew
, Secretary/Treasurer



Ohio County Development Authority

Regular Meeting

April 6, 2010

The April 6, 2010 meeting of the Ohio County Development Authority was called to order. Those in

attendance were Tom Cerra, Raymond Heibling, John Lucas, Tim McCormick, Randy Russefl, David Sims,

Terry Sterling, Gregory Stewart, Paul Walters, Nancy Weeks, and RandyWharton.

Approval of March 23, 2010 Meeting Minutes

Mr. Cerra moved to accept the minutes submitted, Mrs. Weeks seconded. Motion carried with all

voting in favor.

Treasurer’s Report: As of October 30,2009

Mr. Stewart stated you have before you the Treasurer’s Report that begins with the balance since the last

meeting - $88,222.32. We have taken in revenues of rent
,
CAM and miscellaneous refunds/reimbursement in

the amount of $717,309.29 which gives us a balance of $805,531.61. Below that are the accounts payable runs

totaling $760,433.49. We now have a bank balance with Progressive of $45,098.12.

The Construction Account balance at United is $64,081.64. After the checks taken in and the future

commitments — as listed —cash available today is $672,940.00.

Mrs. Weeks, moved to accept the Treasurer’s Report, seconded by Mr. Lucas. Motion carried with all

voting in favor.

Financing
Federal EDA — Water Project

Mr. Stewart stated we did receive the bids for the water tank, and we will go over those in a minute.

*WVIJDC Matching Fund Loan —Order

You have before you the proposed ordinance; this is considered the second reading of that ordinance.

The Public Hearing is set for April 20, 2010 at 5 pm, and the first advertisement for that will run as a legal ad

tomorrow. The second advertisement will run on April 14. Mr. Sterling moved to approve the ordinance,

seconded by Mr. Heibling. Motion carried with all voting in favor.

Property ‘HF Plan Amendment

They have requested a map of the project area, which we will supply and I hope to hear from them by

the end of April.

WVEDA Extension

Mr. Stewart stated a request for an extension has been submitted and we are waiting to hear back on

that.

Site Development
No updates.

Utilities

Water Tank Bids — April 1, 2010

Mr. Stewart stated in your packet is a letter from Morgan Coast of Vaughn Coast & Vaughn

recommending the Authority pass a resolution to award the Water Storage Tank Contract to Caidwell Tanks.

Two bids were received. Chicago Bridge and Iron bid $2,030,400 and Caldwell Tanks bid $1,856,000.

Both bids were well under the Engineer’s project estimate of $2,515,000. Mr. Coast’s letter further explains his

recommendation and you also have the certified bid tabulation attached.

Mrs. Weeks moved to award the contract to Caldwell Tanks, Inc., seconded by Mr. Walters. Motion

carried with all voting in favor.

Waterline Bids

We hope to have the bid for the waterline project ready by mid-June.



Lot 9

Randy Russell reported that the utilities extensions across Lot 9 are near complete, and should be done

in the next few weeks.

Roads

No updates

Executive Session

Mr. Sims stated we need to go into Executive Session under WV Code 6-9A-4(9) in order to discuss

potential tenant and property transactions. Mrs. Weeks so moved, seconded by Mr. Sterling. Motion carried

with all members present voting in favor.

The membership came out of Executive Session.

There being no further business, Mr. Cerra moved to adjourn the meeting. Seconded by Mrs. Weeks.

Motion carried with all voting in favor.

The next meeting will be April 20, 2010 at 5 pm and will begin with the Public Hearing for WVIJDC

Matching Fund Bond Sale.

David Si
,
President Gregory tewart, Secretary/Treasurer



OHIO COUNTY DEVELOPMENT AUThORITY

Regular Meeting

April 20, 2010

The April 20,2010 meeting of the Ohio County Development Authority was called to order. Those in

attendance were Raymond Helbling, John Lucas, Tim McCormick, Randy Russell, David Sims, Terry Sterling,

Gregory Stewart, Paul Walters, Nancy Weeks, and Randy Wharton.

Public Hearing WVIJDC Matching Fund Bond Sale

Mr. Sims stated we need to adjourn and go into a Public Hearing for the West Virginia Infrastructure

Matching Fund Bond Sale. Mr. Walters so moved, seconded by Mrs. Weeks. Motion carried with all voting in

favor.

The public hearing was convened. Mr. Sims asked three times if there was anyone present from

the public that wished to speak on the matter. There were none. Mr. Sims asked if any authority

members wished to speak. There were none.

Mr. McCormick moved to close the public hearing, Mr. Sterling seconded the motion. Motion

carried with all voting in favor.

Approval of April 6, 2010 Minutes

Mr. Sims called the meeting back to order, and asked if there was a motion to approve the April 6, 2010

meeting minutes. Mr. Walters so moved, seconded by Mr. Lucas. Motion carried with all voting in favor.

Treasurer’s Report

WVIJDC Matching Fund

Mr. Stewart stated the public hearing completes the process to meet the WVIJDC requirements. The

results will be submitted and the paperwork finalized.

Property TIF Plan

Mr. Stewart stated we did submit a map to them that they requested. They intend to try and get back to

us before the end of the month.

Site Development
Mr. Stewart stated there are no new updates since the last meeting.
As far as utilities, the waterline bids should be prepared and out by mid-June, and Lot 9 utilities should

be complete on our end in the next two weeks.

Mrs. Weeks moved to adjourn, seconded by Mr. Flelbling. Motion carried with all voting in favor.

David Si President Gregory Stewart, SecretarylTreasurer



STATE OF WEST VIRGINIA,

COUNTY OF OHIO.

I (1~~~9-r~ for the publisher

of the Wheeling News Register newspaper published in the

CITY OF WHEELING, STATE OF WEST VIRGINIA, hereby

certify that the annexed publication was inserted in said

newspaper on the following dates:

~ 7-iD ~

he issuer contemplates
the Issuance of the Bonds
described in and under

the conditions set forth in

the Ordinance abstracted

above. Any person In

terested may appear be

fore the Board of the Ohio

County Development Au

thority at a regular meet

ing on April 20. 2010, at

6:30 p.m., at 1500 Chap-
tine Street, 215 City
County Building, West

Virginia, and present pro
tests and be hoard as to

whether . the

above~described Ordi

nance shall be put Into ef

fect.
A certified copy of the Or

dinance as adopted. b

the Board Is on tito wit

the Secretary for review

by interested persons dur

ing the office hours of the

Issuer.

By: Is/Gregory L. Stewart
Secretary/Trèasuror

tnt., April 7, 14, 2010

‘ April 7, 14, 2010

Given under

day of

my hand this

(T2~v*~AJ~
I S t5~

,~-C1O

OHIO COUNTY.
DEVELOPMENT “

AUTHORITY
NOTICE OF PUBLIC
HEARING AND

ABSTRACT OF BOND
ORDINANCE

Notice Is hereby given to

any person interested that

on April 6, 2010, the

Board of the Ohio County
Deveiopmont Authority
(the issuer”), adopted an

ordinance which, among
other things:
I, Authorized the acquisi
tion and construction 01

(1) the construction of a

water tank and (2) the

construction of water

tines to connect with the

Cily of Wheeling and all

appurtenances Ihereunto

(the “Series 2010

Facilities”) and the financ

ing of the cost, Aol oth

erwise provided, thereof

through the Issuance of

not more than $1,600,000
in aggregate principal
amount of Water Project
Bonds, Series 2010 A

(West’ Virginia Infrastruc

ture Fund) and Waler Pro

ject Bonds, Series 2010 B

(West Virginia infrastruc

ture Fund) (collectively.
the “Bonds”).
2.

,

Directed, that ‘the

Bonds beissued in such

principal amoUnts, bear

Interest at such rate or

rates, not exceeding the

then legat maximum rate,

payabie quarterly on such

dates, mature ‘on such.

detes end in such

amounts and redeemabte,
In Whoto or in part, as

prescribed in a supple
mental rosotuilon or in the

Loan Agreement tor the

Bonds; authorized tho ex

ecution and delivery of

the Loan Agreemenl.
3. Directed the continua-

lion of a revenue fund and

the disposition of Ifre

revenues of lIe System;
Provided for the ‘payment
01 operating expenses
and ,debt service on the

Bonds; directed the crea

tion of sinking funds and

reserve accounts’ for the

Bonds; directed the, crea

tion of a bond construc

lion trust fund and the

disbursement of Bond

proceeds.
4. ProvIded that the

Bonds shall not be or con

stitute an indebtedness of

line. Issuer within the

meaning of any constitu

tional or statutory provi
sion or timliation, but shall

be payable soieiy from

Ihe Not Revenues of the

issuer; pfodged the Net

Revenues of the Issuer to

payment ot the Bonds

and established the rights
of the registered owners

of the t3onds to the Net

Revenues of the Issuer;
provided certain Condi

tions br the issuance ot

additional bonds.

5. Established the evenf S

of default and the

remedies of the registered
owners of the Bonds; and

provided br the modifica

tion or amendment ot the

Ordinance upon’the terms

arid conditions set forth in

the Ordinance.

(s~
Sworn to and subscrbed before ~ne this.

day of

OHIO COUNTY, WEST VIRGINIA

20(0
at WHEELiNG,

Not~iry Public

of in andfor OHIO COUNT)’ WEST VIRGINIA.

4ja~ ~%, ~
My Commission expires

~) ~ ~AL

~ ~ ~ l,~ \Y
~ ~ t<;~t: n :~:N 0. ‘rUG;~ii~ ~~ D th ~ ~

“'“i’
My Commission I~p,rc~ ‘.;r. ‘,~?, 2~

_% “-‘,‘
- - -



OHIO COUNTY
DEVELOPMENT

•

AUTHORITY
NOTICE OF PUBLIC
HEARING AND

ABSTRACT OF BOND
ORDINANCE

Notice is hereby given to

any person interested that

on April 6, 2010, the

Board of the Ohio County

Development AuthOrity

(the “Issuer”), adopted an

ordinance which, among

other thin9s:
1. Authorized the acquisi
lion and construction of

(1) the construction of a

water tank and (2) the

constructiOn of water

lines to connect with the

City 01 Wheeling and au

appurtenances thoreunto

(the “Series 2010

Facilities”) and the tinanC

ing of the cost, not oth

erwise provided, thereof

through the issuance 01

not more than $1,600,000
in aggregate principal
amount of Water Project
Bonds, Series 2010 A

(West Virginia Intrastruc

turo Fund) and Water Pro

ject Bonds, Series 2010 B

(West Virginia tnlrastruc

Lure Fund) (coiiectiveiY,
the Bonds”).
2. Directed that the

Bonds be issued insuCh

principal amounts, bear

interest at such rate or

rates, not exceeding the

then iegai maximum rate,

payable quarteriy on such

dates, mature on such

dates and in such

amounts and redeemable,

in whoie or in part, as

preacrlbed in a supple
mental resolution or in ~he
Loan Agreement for the

Bonds; authorized the ex

ecution and delivery 01

the Loan Agreement
3. Directed the continua

tion of a revenue fund and

the dispositiOn ol the

revenues of the System;
provided tor the payment
of operating expenses
and debt service on the

Bonds; directed the crea

lion of sinking funds and

reserve accounts tor the

Bonds: directed the crea

tion of a bond construc

lion trust fund and the

disbursement of Bond

proceeds.

4. Provided that the

Bonds sh~it not be or con

stitule an indebtedness of

the Issuer within .
the

meaning 01 any constitu

tional or statutory provI
sion or limitation, but shail

be payable soleiy from

the Net Revenues ot the

Issuer; pledged the Net

Revenues of the Issuer to

payment 01 the Bonds

and established the rights
of the registered owners

of the Bonds to the Net

Rovenues of the Issuer;

provided certain condi

tions for the issuance of

additionai bonds.

5. Established the events

of d~fauit and the

remedies 01 the registered
owners o( the Bonds; and

provided for the modifica

tion or amendment of the

Ordinance upon the terms

and conditions set forth in

the Ordinance.

The Issuer contempiates
the issuance of the Bonds

described in and under

the conditions set totth in

the Ordinance abstracted

above. Any person in

terested may appear be-

tore the Board 01 the Ohio

County Oéveiopmerlf Au

thorit’i ata regular meet

ing on April 20, 2010, at

6:30 p.m.. al 1500 Chap-

line Street, 215 City

County Building, West

Virginia, and pcesent pro

tests and be heard as to

whether the

above~deScr1bed Ordi

nance shalt be put into et

fect.

A certitiod copy of the Or

dinartco as adopted b

the Board is on~ file wit

the Secretary !or review

by intetested persons dur

ing the office hOurs of the

issuer.

By: Is/Gregory L. Stewart
-

Secretary/Treasurer
tnt., April 7, 14, 2010
N.R. Aprri7, 14, 2010

,~. ~ I
~ OFFICIAL SF\~

~ .‘~ ~~ ~ ~ ~ ~ S~AT~ ~FWf:~ VIRGINIA~‘~( “‘.:-~~~ KATJ.li ~ D. Fuc~~E

I ~ Drjjas Wijcl Virginia 26O~

~
~

Oox
~

MyC ~ Exp~~05 Mar. 22, 2014

STATE OF WEST VIRGINIA,

COUNTY OF OHIO.

i ~~ for the publisher

of the Intelligencer newspaper published in the CITY OF

WHEELING, STATE OF WEST VIRGINIA, hereby

certify that the annexed publication was inserted in said

newspaper on the following dates:

1{7~O ~i’;J~(’/O

Given under my hand this 15~

day of ~~-‘~-Q ,

~-C /~

Sworn to and subscribed before me this.

day of

tsR
Z~0‘ WHEELING,

OHIO COUNTY, WEST VIRGINIA

Qz~ U
Notary frublic

of; in and for OHIO COUNTY, WEST VIRGINIA.

My Commission expires
~ ~ ‘L&



AR-i

r

SPECiMEN
UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

OHIO COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

No. AR-i $1,600,000

FOR VALUE RECEIVED, on this 28t1~ day of February, 2011, the OHIO

COUNTY DEVELOPMENT AUTHORITY, a public corporation with perpetual existence

(the “Issuer”) created by The County Commission of Ohio County, West Virginia (the

“County Commission”), promises to pay solely from the funds provided therefore, as

hereinafter set forth, to the West Virginia Water Development Authority (the “Authority”) or

registered assigns, the sum of ONE MILLION SIX HUNDRED THOUSAND DOLLARS

($1,600,000), on March 1, June 1, September 1 and December 1 in each year, beginning
March 1, 2013, as set forth on the “Schedule ofAnnual Debt Service” attached as Exhibit A

hereto and incorporated herein by reference with interest on each installment at the rate per

annum set forth on said Exhibit A.

The interest on each installment shall run from the original date of delivery of

this Bond to the Authority and payment therefore, and until payment of such installment,

such interest shall be payable on March 1, June 1, September 1 and December 1 in each year,

beginning March 1, 2013. Principal installments of this Bond are payable in any coin or

currency which, on the respective dates of payment of such installments, is legal tender for

the payment of public and private debts under the laws of the United States of America, at

the office of the West Virginia Municipal Bond Commission, Charleston, West Virginia (the

“Paying Agent”). The interest on this Bond is payable by check or draft of the Paying Agent
mailed to the registered owner hereof at the address as it appears on the books of United

Bank, Inc., Charleston, West Virginia, as registrar (the “Registrar”), on the l5~” day of the

month next preceding an interest payment date, or by such other method as shall be mutually

agreeable so long as the Authority is the Registered Owner hereof

This Bond may be redeemed prior to its stated date of~maturity in whole or in

part, but only with the express written consent ofthe Authority and the Council, and upon the

terms and conditions prescribed by, and otherwise in compliance with, the Loan Agreement

Page 1 of9



AR-i

SPEC~MEk~
by and between the Issuer and the Authority, on behalf of the West Virginia Infrastructure

and Jobs Development Council, dated February 28, 2011.

This Bond is issued (i) to pay a portion of the costs of acquisition and

construction of certain improvements and extensions to certain public waterworks to be

transferred upon completion to the Ohio County Public Service District and the City of

Wheeling (the “Project”); and (ii) to pay certain costs of issuance of this Bond and related

costs. The Project and any further additions, betterments improvements and extensions

thereto are herein called the “Series 2011 Facilities.” This Bond is issued under the authority
of and in full compliance with the Constitution and statutes of the State of West Virginia,

including particularly Chapter 7, Article 12 ofthe Code ofWest Virginia, 1931, as amended

(the “Act”), a Bond Ordinance duly enacted by the Issuer on April 20, 2010, and a

Supplemental Ordinance duly adopted by the Issuer on February 23, 2011 (collectively, the

“Bond Legislation”), and is subject to all the terms and conditions thereof. The Bond

Legislation provides for the issuance of additional bonds under certain conditions, and such

bonds would be entitled to be paid and secured equally and ratably from and by the funds and

revenues and other security provided for this Bond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE AND

SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS, WITH THE

ISSUER’S $10,191,274 LOAN FROM WESBANCO BANK, INC. DATED FEBRUARY

26, 2010 (THE “PRIOR OBLIGATIONS”).

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defined in the Bond Legislation) of the Issuer and is payable on a parity with the pledge
of Net Revenues in favor of the holders of the Prior Obligations and the Series 2011 B

Bonds, and from unexpended proceeds of this Bond. This Bond does not constitute an

indebtedness of the Issuer within the meaning of any constitutional or statutory provisions or

limitations, nor shall the Issuer be obligated to pay the same or the interest hereon, except

from said special fund provided from the Net Revenues and unexpended proceeds of this

Bond. Issuer has entered into certain covenants with the Registered Owner of this Bond for

the terms of which reference is made to the Bond Legislation. Remedies provided the

Registered Owner of this Bond are exclusively as provided in the Bond Legislation, to which

reference is here made for a detailed description thereof.

Subject to the registration requirements in the Bond Legislation, this Bond is

transferable, as provided in the Bond Legislation, only upon the books ofthe Registrar by the

Registered Owner or by its attorney or legal representative duly authorized in writing, upon
surrender of this Bond, together with a written instrument of transfer satisfactory to the

Registrar, duly executed by the Registered Owner or its attorney or legal representative duly
authorized in writing.

Page 2 of 9



AR-i

Subject to the registration requirements in the Bond Legislation, this Bond,

under the provision of the Act, is and has all the qualities and incidents of a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment of the costs of acquisition and

construction of the Project and the costs of issuance hereof as described in the Bond

Legislation, and there shall be and hereby is created and granted a lien upon such moneys,

until so applied, in favor of the registered owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that Net Revenues of the Issuer have been pledged to and

will be used by the Issuer for the prompt payment of the principal of and interest on this

Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.
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AR-i

IN WITNESS WHEREOF, the OHIO COUNTY DEVELOPMENT

AUTHORITY has caused this Bond to be signed by its President and its corporate seal to be

hereunto affixed and attested by its Secretary-Treasurer, and has caused this Bond to be dated

as of the date first written above.

SEAL]

Secretary~Treas~ ~J

ATTEST:
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AR-i

(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2011 A Bonds described in the within-

mentioned Bond Legislation and has been duly registered in the name ofthe registered owner

set forth above, as of the date set forth below.

Date: February 28, 2011.

UNITED BANK, IN~
as Registrar

Au ori~ ~Officer
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AR-i

EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $321,059.96 02/28/il (19) $

•(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(ii) $ (29) $

(12) $ (30) $

(13) $ (31) ~$,

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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AR-i

____

SPEC~MEN
EXHIBIT B

SCHEDULE OF ANNUAL DEBT SERVICE

BOND DEBT SERVICE

IF

20 Years

3% Interest Rate

7/28/11

2/28/11

Ohio County Development Authority

Dated

.—~=--

Delivery

Date

I~i~II~IIIiiITTi1

.....—i

—-—

Period

Ending Principal, Coupon, lnterest~ Debt Servicr

,3/1Ii3~14,6691 1000%4 2,000.OOj z6,669.oo

6/1/l3~ 1~77913.00O% 11889.88~ 2~668.88

~
~~ .~7I~4

-

~
]~ 3.L!~L~Q6M5

15,228~ 3.000%f 11,441.60j 26,669.60

~L2~L~ 15,3~ 3.00Q~327.39I ~39
12/1/14 154571 3.000%l 11,212.32’ 26,669.32

~5~23
I

~ 3.000% 10,979.601 26,669.60

~. ~ ~ ~2

--

~L~9Q~
~L~/.1 45 ~

6/1/16 16,166 3.000% 10,503.59 26,669.59

9/1/16 16,287 ~000% 10,38234 ~669.34

~j~/16 1~409 3M00% 10,260.19 26,669.19

3/1/17 16~32 ~000% 10~3L12 ~12
6/1/17 3.000% 09~3l3

3.000% 2~~21 26,669.2

16,~7 3.0003’ 9,762.35

._..~_~_____

3/1/18 ~ ~:P9PY~ 26669.5

3.0003’ 9,507.80 2’

~ 17,290 3.800% 9,379.09 2’

i2f1/i8~17,42 9,249.411 26,669.4

....

~/1J~9 ?,550~ 3000% 9,128.76~ 26,668.76
.

~ ~~!7~1.4 26,669.14

. ~ ~~...

~16~~?
.

~ ~ ~á~9

~ ~~cL
.......

— ~ i~8~ ~ 8~8~&68

._.2L~L~P 18,355i~3.0~0%
— 8,314.04~ 26,669.04

4

~L~°°°~ ~38l 26 669.38

3/1/21 18,6311 3.000% 8,037.681 26,668.68

3.000% Z,897.95 68

L
.

~
9/1/21 3.000% 7,757.17 26,669.17

I

1

J

12/1/21 19,054 3.000% 7,615.33 26,669.33

~..

i9~97 3000% 7,4724426,66947
6/1/22 19,341 3.000% 7,328.451 26,669.45

~2L!L.~2 19 486j_3.000% 7,1~39~ 6939

.S..~L~L33

~/4/~3

i9,63~3.000% ~
~~~19,779 3.000%~6,890.001 26,669.00

19,927 3.000%I 6,741.66 26,668.66

9/1/23 20,077 3.000% 6,592.21 26,669.21

12/1/23 20,227 3.000% 6,441.63 26,668.631

.~7~f9



SPEC~MEN

BOND DEBT SERVJCE

Ohio County Development Authority

IF

20 Years

3% Interest Rate

~ —--..~....—...-.-.—-.——-.—

~

~r~T~Tr~
Ending~ PrincIpaI~ Couponi interesti Debt Service!

-

-
. -

~/.1JI ?9~7P~
..

3.PP9°~L..
-

~~993~ 26,&6893J
.. .~..

~
9/1/24 20,68~i 3.000%! 5 983.10! 2666910
~

~L1L?~L ~~
—

3/1/25 20,997 3.000% 5,671.64 26,668.64

6/1/25 21.1~5 3.000% 5,514.17

9/1/25 3.000% 5,355Sf) 26,669.50

12/1/25
...

21A?3 3.000%
—

5,195.65 26,668.65

3/1/26 21,634 3.000% 5,034.60 26,668.60

6/1/26 1~~7 3.000% 4,872.35 26,669.35

9/1/26 3.000% 9~87
12/1/26 3.000% 4,544.17 26,669.17

3/1/27 22,291 3.000% 4,378.23 26,669.23

~/~L~Y
9/1

•,~•~8

~

3.000%~ 4,211.05

~000%~042.61
26,669.05

2~66861

27

3/1/28

9/1/28

22,796

22,967

~

23,313

9~3 872.92

~_~99Q~~1.95
~I2~2P

3~9~356.15

~2

26,668.95

~1~~1P

26,669.15

12/1/28

3/1/29

3,181.31

3.000% ~99~15

26,669.31

~

6/1/29 23,841 3.000% 2,827.67 26,668.67

9/1/29 24,020 3.000% 2,648.86 26,668.86

12/1/29 24,200 3.000% 2,468.71 26,668.71

3/1/30 24,382 ~000% 2,287.21 26,669.21

~6/1/30 ~56S ~000% ~4 ~34

9/1/30 ~ ~P~!1 26.669.11.

~ ~ ~99P~’S~I 4~~4

3/1/31; 25,122j 3.000%- 1,547.48 26,669.48

-

6/1/31i
-

25,310j
.

3.000% 1,359.06 26,669.06

3.00~ ~.24 24

12/1/31 25,691 3.000% 977.99 26,668.99

3/1/32 25,884l 3.000%! 785.30 26,669.30

6/1~2 ~._.~&L8
-

3.000% 591.17 2~~17

9/1/32 26,274 3.000% 395.59

12/1/32 26,471 3.000% 198.53 26,669.53

I 1,600,0007 533,530.63! 2,133,530.53

—
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AR-i

ASSIGNMENT ~

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

_____________the within____________________________
Bond and does hereby irrevocably constitute and appoint _________________, Attorney to

transfer said Bond on the books kept for registration thereofwith full power of substitution in

the premises.

Dated:

In the presence of:
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BOND REGISTER 2.10

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

OHIO COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

Bond Number Principal Amount Date of Bond

No. AR-i $1,600,000 February28, 2011

NO WRITING ON THIS BOND REGISTER EXCEPT BY THE REGISTRAR

Name of Registered Owner: Signature of Registrar

West Virginia Water Development Authority United Bank, Inc.

180 Association Drive Charleston, West Virginia
Charleston, WV 253 11

Auth rized Representative

{C194157 1.1)



2.11

THIS IS A CREDIT LINE DEED OF TRUST

CREDIT LINE DEED OF TRUST, SECURITY AGREEMENT AND FIXTURE FILING

THIS CREDIT LINE DEED OF TRUST, SECURITY AGREEMENT AND

FIXTURE FILING (“Deed of Trust”), made this 28th day of February, 2011, effective as of the

28th day of February, 2011, by and between the OHIO COUNTY DEVELOPMENT

AUTHORITY, a county development authority and public corporation with perpetual existence

in Ohio County, West Virginia whose address is 1500 Chapline Street, 215 City County
Building, Wheeling, West Virginia 26003 (“Grantor”), to CHRIS JARRETT, a resident of

Kanawha County, West Virginia, whose business address is 180 Association Drive, Charleston,
West Virginia 25311, as Trustee, for the benefit of the WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY, a body corporate and governmental instrumentality of the

State of West Virginia whose address is 180 Association Drive, Charleston, West Virginia 25311

(“Secured Party”), as the beneficial holder of the Secured Obligation (as hereinafter defined),
under that certain loan agreement between the Grantor and the Secured Party, dated as of

February 28, 2011 (the “Loan Agreement”) in connection with the issuance of the Grantor’s

Water Project Bonds, Series 2011 A (the “Series 2011 A Bonds” or the “Bonds”). The Secured

Party has issued a binding letter of commitment to loan $1,600,000 to the Grantor through the

purchase of the Series 2011 A Bonds.

WITNES SETH:

That for and in consideration of the indebtedness and trusts hereinafter set forth

and of the sum of Ten Dollars ($10.00), cash in hand paid, the receipt and sufficiency of which

are hereby acknowledged, Grantor does hereby GRANT and CONVEY unto the Trustee, with

power of sale, upon the conditions hereinafter set forth, all of the following:

(A) All of those certain lots, tracts or parcels of real estate, together with the

improvements now or hereafter constructed and situate thereon and all appurtenances thereunto

belonging or in any wise appertaining, situate and being in the Triadelphia District of Ohio

County, West Virginia, and more particularly described on Exhibit A hereto attached and by this

reference incorporated in and made a part of this Deed of Trust.

(B) All right, title and interest of Grantor now owned or hereafter acquired in

and to any and all sidewalks, alleys, roadways, drives, lanes, streets and all strips and gores of

land adjacent to or used in connection with such real estate and all easements and rights of way
in connection therewith.

(C) All buildings, improvements and fixtures of every kind, and all machinery,
equipment and property which are or shall be attached to, or be deemed to be, fixtures and a part
of the real estate herein conveyed.

(D) All rentals, income, payments, receipts, issues and profits that may accrue

from the aforesaid real estate and improvements or any part thereof, including all proceeds, both
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cash and non-cash, of the foregoing; provided, however, that, so long as Grantor shall not be in

default hereunder, Grantor shall be entitled to collect and receive all said rents, income, issues

and profits.

All property described above, together with the real estate described above, shall

secure the indebtedness herein described and covered by this Deed of Trust, and all the foregoing

property, interests in property and other rights and interests are herein sometimes referred to

collectively as the “Property.” The lien on the Property granted herein shall be a first lien on the

Property that is on a parity and pro rata with the shared lien on the Property held by WesBanco

Bank, Inc. securing the note held by WesBanco Bank, Inc., dated February 26, 2010 (the “Prior

Obligations”) (subject to last-in, last-out with respect to the property described in Paragraph D,

above). The rights and remedies of the Deed of Trust and the deed of trust securing the Prior

Obligations are subject to an intercreditor agreement entered into between the Secured Party and

WesBanco Bank, Inc. and recorded contemporaneously herewith (the “Intercreditor

Agreement”).

TO HAVE AND TO HOLD the Property unto the Trustee and its successor in

trust forever; and Grantor does hereby covenant to and with the Trustee and the Secured Party
that Grantor will WARRANT GENERALLY the Property; that Grantor has the right to convey

the Property to the Trustee; that the same is free from any and all liens and encumbrances other

than the lien on the Property held by WesBanco Bank, Inc. securing the Prior Obligations and the

real estate taxes which have been assessed but which are not yet due and payable, and other

exceptions, if any, which are approved in writing by the Secured Party; that the Trustee will have

quiet possession thereof; and that Grantor will execute such further assurances of the Property as

may be requisite, including, but not limited to, the execution and delivery of financing statements

and such other instruments as Secured Party may require to impose the lien hereof more

specifically upon any item or items of property, or rights or interests therein, covered by this

Deed of Trust.

IN TRUST NEVERTHELESS to secure the Grantor’s obligations under the

Loan Agreement and Bond Ordinance duly enacted by the Grantor on April 20, 2010, as

supplemented by a Supplemental and Amendatory Resolution duly adopted by the Grantor on

February 23, 2011 (collectively, the “Bond Ordinance”), specifically including without implied
limitation the obligation thereunder to make all payments of the principal, premium, if any, and

interest on the Bonds issued pursuant to the Bond Ordinance in the aggregate principal amount

not to exceed One Million Six Hundred Thousand Dollars ($1,600,000), and also to secure the

payment of any and all extensions, modifications, substitutions and/or renewals of the

indebtedness, or any part thereof, however changed in form, manner or amount, together with all

the interest that may be due thereon (collectively, the “Secured Obligations”).

This Deed of Trust is intended to constitute a security agreement, governed by the

Uniform Commercial Code of West Virginia (the “Code”), with respect to any part of the

Property which might now or hereafter be characterized as personal property or fixtures and with

the property described below, and Grantor does hereby GRANT to the Secured Party a security
interest therein and in all revenues of the Grantor not required for the payment of principal of or

interest or related charges on other obligations of the Grantor. On default hereunder or under the
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Loan Agreement, in addition to the rights, remedies and powers herein set forth, Secured Party
and the Trustee shall have, as to any and all fixtures and personal property covered by this Deed

of Trust, all rights, remedies and powers of a secured party under the Code. The Grantor will,

from time to time as requested by the Trustee or Secured Party, execute, acknowledge and

deliver any financing statement, renewal affidavit, certificate, continuation statement, inventory
or other document that the Trustee or Secured Party might request in order to perfect, protect,

preserve, continue, extend or maintain the security interest created by and the priority of this

Deed of Trust and will, on demand, pay any expenses incurred by the Trustee and Secured Party,
or either of them, in the preparation, execution and filing of any such documents.

Grantor covenants, represents, warrants and agrees as follows:

1. Grantor will, so long as the Secured Obligations or any part thereof

remains unpaid: (a) pay as and when due and payable all taxes, assessments and other

governmental charges and fees that may be levied or assessed against the Property, including the

buildings and improvements now situate on the Property, or that may hereafter be erected

thereon, and any improvements and additions made therein or thereunto from time to time and

will furnish annually to Secured Party receipts showing the payment of such taxes, assessments,

charges and fees; (b) have and keep the building and improvements now situate on the Property
or that may hereafter be erected thereon, and all other insurable property covered by this Deed of

Trust, constantly insured against the loss or damage by fire and such other causalities,

contingencies and hazards as Secured Party may require, in one or more responsible and solvent

insurance companies authorized to transact business in the State of West Virginia approved by
Secured Party, and in an amount satisfactory to Secured Party, with a standard mortgage clause,

provide for written notice of cancellation to Secured Party of not less than 30 days, non-

contributory, providing that loss or damage shall be payable to Secured Party as Secured Party’s
interest may appear, and will pay the premiums for such insurance as the same become due and

payable and deliver the policy or policies of such insurance and all renewals thereof, to Secured

Party, and, if such Property shall be damaged by fire or other casualty insured against, Secured

Party shall be entitled to receive the proceeds of such insurance to the extent of the unpaid
balance of the Secured Obligations and shall apply such proceeds, in Secured Party’s discretion,
to the Secured Obligations or to restore the Property; (c) keep and maintain the Property in good
condition and repair and not abandon the same, or any part thereof, not commit or permit the

commission of waste on or in the Property, or any part thereof, or permit any building or

improvement to be removed, destroyed, demolished or structurally altered in whole or in part,
and Grantor shall comply, and cause all occupants of the Property or those in possession thereof

to comply, with all laws, ordinances, rules and regulations relating to the use or maintenance of

the Property and with all requirements, directions and orders and notices of violations thereof

issued by any governmental agency, body or officer; (d) permit the Trustee or Secured Party, or

either of them, or their agents, to enter and inspect the Property at all reasonable times; (e) pay to

the Trustee or to Secured Party, upon demand, any and all sums of money, including all costs,

expenses and reasonable attorneys’ fees, which the Trustee or Secured Party, or either of them,

may incur or expend in any action or proceeding that may concern the Property, or any part
thereof or interest therein, including without limitation any eminent domain proceeding, or any

action or proceeding to sustain the lien of this Deed of Trust or its priority or in defending any

party thereto, or any party secured hereby, against the liens, demands or claims of title of any
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person, firm or corporation, asserting priority over this Deed of Trust, or asserting title adverse to

the title under this Deed of Trust, or asserting title adverse to the title under which the Trustee

holds or in connection with any action to foreclose this Deed of Trust, or to recover any

indebtedness secured hereby; and (f) otherwise to perform as and when required each and every

obligation required under the Loan Agreement and by the Secured Obligations.

2. In the event Grantor: (a) fails to make any payment required or fails to

comply with, perform or carry out any of the provisions of Paragraph 1 hereof; (b) fails to

perform any of the terms, covenants or agreements by Grantor to be performed under this Deed

of Trust; or (c) is otherwise in default under this Deed of Trust, including, but not limited to

failure to pay advances made by Secured Party to protect the lien and security hereof as provided
herein and interest on any future advances and all other items of the Secured Obligations when

due, then, and in any such event, Secured Party shall have the right, without notice to or demand

upon Grantor or any other person, to make any such payment, take any such action or do any

such thing as, in the exercise of Secured Party’s discretion, may be determined to be reasonably

necessary to protect the lien and security hereof as fully and completely as if Grantor made each

and every such payment when due, and kept, complied with, performed and carried out the

provisions of said Paragraph 1 in every respect. Without limiting the generality of the foregoing,
Secured Party may, in any such event: (a) obtain the required insurance covering the Property
and pay the premiums thereon or pay any unpaid premiums on any insurance procured by
Grantor; (b) pay said taxes, assessments and other governmental charges and fees together with

any penalties and interest accrued thereon, and redeem the Property from a tax sale if it has been

sold, and shall be subrogated to the lien of the governmental body to which such payment was

made; (c) make and pay for any and all repairs which Secured Party deems necessary to place or

keep the Property in good condition and repair; (d) stop or mitigate waste on or in the Property or

any part thereof; (e) stop or prevent the removal, destruction, demolition or structural alteration

of any building or improvement on the Property; (f) stop or prevent the violation of any law,

ordinance, rule or regulation relating to the use or maintenance of the Property or of any

requirement, direction or order or notice of violation thereof issued by any governmental agency,

body or officer; and, (g) pay all or any part of any sum or sums of money that may be due or

payable under the provisions of Paragraph 1 hereof; and Grantor hereby promises to pay to

Secured Party, upon demand, any and all sums of money paid out or expended by Secured Party,
for any of the purposes set out in this Paragraph 2, together with interest thereon from the date of

payment at an annual rate equal to the rate of interest accruing on the principal of the Bonds (the
“Default Rate”), and agrees that any sum or sums of money so paid by Secured Party or by the

Trustee, or either of them, shall be collectible as such, all without waiver of any right arising
from the breach of or default in the performance of any warranty, covenant, condition, provision
or agreement herein contained or contained in the Loan Agreement, including the right to enter

and take possession of the Property, and rent and manage the same, and the right to foreclose this

Deed of Trust; but nothing herein contained shall be construed as imposing any duty or

obligation upon Secured Party, or upon the Trustee, to pay any such sum or sums of money

herein authorized to be paid, or to take any other action authorized hereunder.

3. A. For the purposes of this Deed of Trust: (a) “hazardous materials”

means and includes petroleum products, flammable explosives, radioactive materials, asbestos or

any material containing asbestos, polychlorinated biphenyls or any hazardous, toxic or dangerous
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waste, substance or material defined as such or defined as a hazardous substance or other similar

term by, in or for the purposes of any environmental laws; and, (b) “environmental laws” means

any “superfund” or “superlien” law or any other federal, state or local statute, law, ordinance,

code, rule, regulation, order or decree, regulating, relating to or imposing liability or standards of

conduct concerning any hazardous materials as may now or at any time hereafter be effect,

including, but not limited to, the Comprehensive Response, Compensation and Liability Act and

all regulations promulgated thereunder.

B. To the best of Grantor’s knowledge, both Grantor and the Property are in

compliance with all environmental laws.

C. At any time during the term of the loan secured by this Deed of Trust, Grantor

shall provide Secured Party, at the expense of Grantor, with such reports of inspection or audits

of the Property as Secured Party may request, prepared by qualified consultants approved by
Secured Party, certifying as to the presence or absence of hazardous materials on the Property,
and Grantor shall permit Secured Party, its agents and employees, to inspect or audit the

Property, and for such purpose to enter upon the Property and to conduct all such tests as

Secured Party shall determine to be necessary.

D. Grantor shall not place or permit to be placed on the Property any hazardous

materials. If, at any time, it is determined by Secured Party that hazardous materials are or may

be located on the Property which, under any applicable environmental laws, requires special
handling in collection, storage, treatment or disposal, Grantor shall, within thirty days after

receiving written notice thereof, take or cause to be taken, at its sole expense, such actions as

may be necessary to comply with all applicable environmental laws.

E. To the extent allowable under law, Grantor shall indemnify Secured Party and the

Trustee and shall hold Secured Party and the Trustee harmless from and against all loss, damage
and expense, including without limitation, attorneys’ fees and costs incurred in the investigation,
defense and settlement of claims, that Secured Party or the Trustee may incur as the result of or

in connection with the assertion against Secured Party or the Trustee of any claim directly or

indirectly, in whole or in part, as to the presence or removal of any hazardous materials, or

relating to any activities on or affecting the Property, whether prior to or during the term of the

loan secured by this Deed of Trust, and whether such activity was carried on by Grantor or any

predecessor in interest of Grantor or any other person. Grantor shall promptly notify Secured

Party and the Trustee in writing of any order or pending or threatened action by any regulatory
agency or other governmental body, or any claims made by any third party relating to

environmental laws of hazardous materials on or emanations from the Property and shall

promptly furnish Secured Party and the Trustee with copies of any correspondence or legal
pleadings in connection therewith. Secured Party and the Trustee shall have the right, but

absolutely no duty, to take any action they deem necessary or desirable, including without

limitation appearing in or defending any such claims or actions, all at the cost of Grantor.

F. The obligations and liabilities of Grantor under this Paragraph shall survive any
foreclosure or the delivery of a deed in lieu of foreclosure of this Deed of Trust.
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4. The Occurrence of any of the following events shall constitute an event of

default hereunder (hereinafter called an “Event of Default”), and, upon the occurrence of any

Event of Default, the Secured Obligations shall at the option of Secured Party, subject to the

terms of the Loan Agreement and any notices required under the Loan Agreement, immediately
become due and payable without notice to or demand on Grantor, or any other person: (a) if

default shall be made in the performance of the Secured Obligations or the payment of any

required payments under the Loan Agreement or this Deed of Trust or the interest thereon; (b) if

default shall be made in the performance of the Prior Obligations or the payment of any required
payments under the agreement underlying the Prior Obligations or deed of trust securing such

transaction; (c) if default shall be made ifl the payment, as and when due and payable, of any tax,

assessment or other governmental charge or fee or of any insurance premium or if the required
insurance is not effected by Grantor or the policies delivered to Secured Party as herein required;
(d) if there shall be a breach of or default in the performance of any covenant, condition,

agreement, warranty or provision contained in the Loan Agreement or this Deed of Trust; (e) if

Grantor shall become insolvent or make an assignment for the benefit of creditors, or if any

petition for bankruptcy or arrangement pursuant to the Federal Bankruptcy Code, or any similar

federal or state law, shall be filed by or against any of Grantor; (f) if any representation or

warranty made or furnished to Secured Party by Grantor in connection with this Deed of Trust

proves to have been substantially untrue; (g) if there shall now or hereafter exist upon the

Property, or any part thereof, any claim, lien or encumbrance, other than the lien on the Property
held by WesBanco Bank, Inc. securing the Prior Obligations, real estate taxes assessed but not

yet due and payable or other liens and encumbrances, if any, mentioned above, which is or might
be superior to the lien of this Deed of Trust, including without limitation, any mechanic’s,
materialmen’ s or similar lien (whether or not Secured Party had prior notice thereof); or (h) if

Grantor shall do or suffer to be done any act or thing which would impair the security for the

Secured Obligations.

5. If any one or more Events of Default shall occur and be continuing,
beyond any applicable grace period, any one or more of the following rights and remedies shall

exist, any two or more of which may be exercised concurrently, independently or successively in

any order whatsoever, subject to the terms of the Intercreditor Agreement so long as the Prior

Obligations are outstanding:

A. The Trustee or Secured Party may forthwith, without notice, separately or jointly:
(a) enter into and upon all of the Property, either in person or by agent, and take possession of

the Property without process of law, without liability to Grantor or other owner or owners of the

Property, and manage and rent the same, or any part thereof, collect and receive the rents, issues

and profits thereof (past due, due or become due) and apply the same to the payment of the

Secured Obligations, after first deducting the costs and expenses incurred in managing the

Property and in collecting said rents, issues and profits (including a commission of 10% of the

total amount collected, which shall be paid to the Secured Party, or to the Trustee, as the case

may be, for managing the same and collecting and disbursing said rents, issues and profits
accruing therefrom), and after deducting such further amount or amounts as may be necessary to

pay or reimburse said Secured Party and the Trustee for any sum or sums of money paid by
them, or any of them, under the provisions hereof, together with interest thereon at the Default

Rate to the date of payment; or (b) have a receiver appointed by any court having jurisdiction to
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take charge of the Property and collect, receive and apply the rents, issues and profits thereof. It

is understood and agreed by and between the parties hereto that nothing herein contained shall be

construed as a substitute for, or in derogation of, the right to foreclosure this Deed of Trust or as

imposing any duty or obligation upon Secured Party or upon the Trustee, or any of them, to take

charge of the Property or to collect said rents, issues or profit or to have a receiver appointed for

such purposes.

B. Without notice to or demand on Grantor or any other person, Secured Party may,

at its option, declare the Secured Obligations to be immediately due and payable and upon the

exercise of said option the Secured Obligations may be collected by proper action, foreclosure of

this Deed of Trust or any other legal or equitable proceeding.

C. At any time after the exercise by Secured Party of the option to declare the

Secured Obligations to be immediately due and payable, the Trustee, upon the written request of

Secured Party, shall foreclose upon and sell the Property to satisfy the Secured Obligations at

public auction at the front door of the Courthouse of Ohio County, West Virginia, for cash in

hand on the day of the sale, after first giving notice of such sale by publishing such notice in a

newspaper of general circulation published in Ohio County, West Virginia or, if there be no such

newspaper(s), in a qualified newspaper(s) of general circulation in said County once a week for

two successive weeks preceding the day of sale and after giving notice to Grantor as provided in

Paragraph 10 at least 20 days prior to the day of sale. A copy of a notice of such sale shall be

served on the Grantor by certified mail, return receipt requested, directed to the address

described in Paragraph 10 hereof or such other address given to the Secured Party in writing. A

notice shall be deemed complete when such notice is mailed to the aforesaid address,

notwithstanding the fact that such mail may be returned as refused or undeliverable. A copy of

such notice shall be served by certified mail, at least 20 days prior to the sale, upon any

subordinate lien holder who has previously notified the Secured Party by certified mail of the

existence of a subordinate lien. The address to which such notice to Beneficiary shall be mailed

is described in Paragraph 10 hereof. Grantor hereby waives personal service of notice of any

sale made hereunder, upon Grantor, its devisees, agents, successors or assigns, and also waives

the posting of notice of sale at the courthouse. Secured Party may direct the Trustee to sell all or

part of the Property and sales may be in such lots, parcels or other units and in such order as the

Trustee determine to be most likely to maximize the total sales price, and Secured Party may

become the purchaser of the Property so sold. Out of the proceeds of such sale the Trustee shall

pay, first, the costs and expenses of execution this trust, including an amount equal to 2% of the

gross proceeds of sale, or the sum of One Hundred Dollars ($100.00), whichever amount shall be

greater, to the Trustee, or to the one so acting, as his or their commission hereunder; second, to

Secured Party and the Trustee all moneys which they or any of them may have paid for taxes,

assessments or other governmental charges or fees, insurance, repairs, court costs, and all other

costs and expenses incurred or paid under the provisions of this Deed of Trust, together with

interest thereon at the Default Rate from the date of payment; third, to Secured Party the full

amount due and unpaid on the note and all interest accrued thereon to date of payment; fourth, to

the holder of any other lien or liens or record, in the order of their legal priority, such sums as

may be due thereon, but such payment may be made or may not be made, in whole or in part,
within the sole discretion of the Trustee; and, fifth, the balance, if any, to Grantor, Grantor’s

heirs, personal representatives, successors, grantees or assigns, upon delivery of and surrender to

(C1765761.1 J

7



the purchaser or purchasers of possession of the Property less the expense, if any, of obtaining
such possession.

6. Grantor agrees that any sale made hereunder may be adjourned from time

to time without notice other than oral proclamation of such adjournment at the time and place of

sale, or at the time and place of any adjourned sale.

7. The Trustee is hereby authorized to act by agent or attorney in the

execution of this trust, and it shall not be necessary for the Trustee to be present in person at any

foreclosure sale hereunder.

8. It is hereby expressly covenanted and agreed by all parties hereto that

Secured Party may, at any time and from time to time hereafter, without noticed to or consent

from either Grantor or the Trustee, appoint and substitute another trustee or trustees, corporations
or persons, in place of the Trustee herein named to execute the trust herein created. Upon such

appointment, either with or without a conveyance to said successor trustee or trustees of the

Trustee herein named, or of any substituted trustee or trustees in case said right of appointment is

exercised more than once, the new and substituted trustee or trustees in each instance shall be

vested with all the rights, titles, interests, powers, duties and trusts in the Property which are

vested in and conferred upon the Trustee herein named, and such new and substituted trustee or

trustees shall be considered the successors and assigns of the Trustee that is named herein within

the meaning of this instrument, and subscribed in its place and stead. Each such appointment
and substitution shall be evidenced by an instrument in writing which shall recite the parties to

and the book and page of record of this Deed of Trust, and the description of the real estate

herein described, which instrument, executed and acknowledged by Secured Party and recorded

in the office of the Clerk of the County Commission of Ohio County shall be conclusive proof of

the proper substitution and appointment of such successor trustee or Trustee, and notice of such

proper appointment and substitution to all parties in interest.

9. THIS IS A CREDIT LINE DEED OF TRUST FOR THE PURPOSES OF

W.VA. CODE §38-1-14, AND SECURES A MAXIMUM AMOUNT NOT TO EXCEED

$1,600,000, and this Deed of Trust is also security for the payment of interest on such principal
sums and for taxes, insurance premiums and other obligations, including interest thereon,
undertaken by either Secured Party or Trustee pursuant to the provisions of this Deed of Trust.

This Deed of Trust secures future advances that are intended to be obligatory, and that Secured

Party has agreed to make in accordance with the provisions of the Loan Agreement, Bond

Ordinance and this Deed of Trust.

10. A copy of any notice of trustee’s sale under this Deed of Trust shall be

served on Grantor by certified mail, return receipt requested, directed to Grantor at the address

stated below or such other address given to Secured Party in writing by Grantor, subsequent to

the execution and delivery of this Deed of Trust. Any other notice shall be effective upon the

deposit of such notice, in writing, in the regular United States mail, postage prepaid, addressed to

the party or parties who receive such notice at the following addresses or at such other addresses

any such party may give to the other parties in writing:
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To Grantor

Ohio County Development Authority
Attn: County Administrator

1500 Chapline Street

215 City County Building
Wheeling, WV 26003

To Secured Party

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311-1751

Attn: Executive Director

To Trustee

Chris Jarrett

Executive Director

180 Association Drive

Charleston, WV 253 11-1751

11. No failure of Secured Party or the Trustee to exercise any option herein

contained shall constitute a waiver of any rights or privilege herein given or granted to Secured

Party or the Trustee, and a waiver by Secured Party or the Trustee of the right to exercise any

option as to any breach or default shall not constitute a waiver of the right to exercise the same

option, or other option herein contained, as to another or any continuing or subsequent breach or

default.

12. This Deed of Trust shall be governed by the laws of the State of West

Virginia, and, if any term or provision of this Deed of Trust contravenes or is in conflict with any

law of the State of West Virginia or any other applicable law or regulation, such term or

provision is amended and modified to conform with such law.

13. All covenants, agreements, representations and warranties are made and

given by Grantor and shall extend to and bind its successors and assigns, and shall inure to the

benefit of Secured Party, the Trustee, and their respective successors and assigns.

14. This Credit Line Deed of Trust is to be filed of record in the office of the

Clerk of the County Commission of Ohio County, West Virginia, so as to serve as a fixture filing
pursuant to Section 46-9-502 of the West Virginia Code.
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WITNESS the following signature:

STATE OF WEST VIRGINIA,

COUNTY OF OHIO, to-wit:

OHIO COUNTY DEVELOPMENT

AUTHORITY

By
Its Presi

OFFICIAL SEAL
~ ~c~ NOARYPU.~UC

I
/ ~ \ ~P :~r~ r~G\iA

~~ ~~C~MAN
~ ~~Av~i~o

~~ W ~ ~ ~ r~irna 2C003
~ ‘~ My Comms3ion Expires June 3. 2020

This instrument was prepared
553, Charleston, WV 25322.
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by Sanmie L. Gee, Esq., Jackson Kelly PLLC, P. 0. Box

The foregoing instrument was acknowledged before me this 2~ day of

February, 2011, by David J. Sims, the President of the Ohio County Development Authority, a

county development authority and public corporation with perpetual existence in Ohio County,
West Virginia, on behalf of such county development authority and public corporation.

My commission expires: 1
-I

(~_i—)fio~p_~ ~

NOTARY PUBLIC
11’
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EXHIBIT A

As to 1.25 acre parcel (WesBanco):

All that certain lot or parcel of real estate, situate in The Highlands Development, Triadelphia
District, Ohio County, West Virginia, and being more particularly bounded and described as

follows:

Beginning at a point at the northerly line of a 90 feet wide right of way for Cabela Drive and the

easterly line of a 40 feet wide right of way for an access road, said point being North 55 degrees
7 minutes 2 seconds East, 621 and 59/100 feet from the intersection of the centerline of Cabela

Drive with the centerline of Bob Wise Drive; thence along the easterly line of said 40 feet wide

right of way for an access road, North 27 degrees 51 minutes 35 seconds West, 160 and 46/100

feet to a point; thence by a curve to the left having an arc length of 39 and 1/100 feet, a radius of

65 and 0/100 feet, with a chord bearing North 45 degrees 03 minutes 04 seconds West, 38 and

42/100 feet to a point; thence leaving the line of said access road and along the line of land of

Ohio County Development Authority North 76 degrees 10 minutes 04 seconds East, 137 and

98/100 feet to a point; thence by the same, North 72 degrees 04 minutes 16 seconds East, 246

and 51/100 feet to a point; thence by the same South 27 degrees 51 minutes 35 seconds East, 71

and 74/100 feet to a point; thence by the same South 32 degrees 58 minutes 39 seconds West,
101 and 51/100 feet to a point; thence by the same South 62 degrees 08 minutes 25 seconds

West, 108 and 45/100 feet to a point at the northerly line of said 90 feet wide right of way for

Cabela Drive; thence along the northerly line of said 90 feet wide right of way for Cabela Drive,
South 62 degrees 08 minutes 25 seconds West, 168 and 23/100 feet to the place of beginning.

Containing 1 and 25 hundredth acres, more or less.

Being part of a 471 acre tract of land conveyed to The Ohio County Development Authority by
deed dated June 19, 2003, and recorded in the Office of the Clerk of the County Commission of

Ohio County, West Virginia, in Deed Book No. 743, at Page 328, and also being a part of Parcel

Three (768/1000 acre tract) which was conveyed to The Ohio County Development Authority by
deed dated October 15, 2003, and recorded in the aforesaid Clerk’s Office in Deed Book No.

746, at page 265, and also being a part of the 9 and 63/100 acre tract described as Tract 1

conveyed to The Ohio County Development Authority by Deed of Correction dated July 2, 2004,
and recorded in the aforesaid Clerk’s Office in Deed Book No. 752, at Page 570, and also being
a part of an 18.82 acre tract described as Parcel 5 conveyed to The Ohio County Development
Authority by deed dated April 1, 2005, and recorded in the aforesaid Clerk’s Office in Deed

Book No. 758, at Page 371.
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As to 0.85 acre parcel (Quiznos, WV Department of Tourism, Coldstone Creamery)

All that certain tract or parcel of real estate, situate in The Highlands Development, Triadeiphia
District, Ohio County, West Virginia, and being more particularly bounded and described as

follows:

Beginning at a point being the northwesterly corner of the West Virginia Department of

Highways right of way for Cabela Drive, which right of way is of record in the Office of the

Clerk of the County Commission of Ohio County in Deed Book 742, at Page 440; thence, along
the West Virginia Department of Highways right of way for CR 41/9 North 13 degrees 6 minutes

16 seconds East, 80 and 41/100 feet to a point; thence, by the same North 44 degrees 32 minutes

16 seconds East, 19 and 42/100 feet to a point; thence, by the same North 86 degrees 18 minutes

25 seconds East, 257 and 86/100 feet to a point; thence continuing leaving said right of way for

CR 41/9 South 3 degrees 41 minutes 35 seconds East, 169 and 78/100 feet to a point at the

northerly line of said West Virginia Department of Highways right of way for Cabela Drive;

thence, along said West Virginia Department of Highways right of way for Cabela Drive North

78 degrees 34 minutes 28 seconds West, 306 and 19/100 feet to the place of beginning.

Containing 85 hundredth (.85) of an acre, more or less.

Being part of the same real estate conveyed to The Ohio County Development Authority by deed

dated December 20, 2000, and recorded in the Office of the Clerk of the County Commission of

Ohio County, West Virginia, in Deed Book No. 724, at Page 309, and also being part of the same

real estate conveyed to the Ohio County Development Authority by deed dated June 19, 2003,
and recorded in the aforesaid Clerk’s Office in Deed Book No. 743, at page 328.
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As to 1.30 acre parcel (Eat-N-Park):

All that certain tract or parcel of real estate, situate in The Highlands Development, Triadeiphia
District, Ohio County, West Virginia, and being more particularly bounded and described as

follows:

Beginning at a point at the northerly line of the West Virginia Department of Highways right of

way for Cabela Drive, which right of way is of record in the Office of the Clerk of the County
Commission of Ohio County in Deed Book No. 742, at Page 440, said point being South 78

degrees 34 minutes 28 seconds East 306 and 19/100 feet from the northwesterly corner of said

right of way and being the southeast corner of a 98/100 acre parcel known as Parcel A; thence,

along the easterly line of Parcel A North 3 degrees 41 minutes 35 seconds West, 169 and 78/100

feet to appoint at the southerly right of way line of CR 4 1/9; thence, along said southerly right of

way line of CR 41/9 North 86 degrees 18 minutes 25 seconds East, 163 and 7/100 feet to a point;
thence, continuing along said southerly right of way line of CR 4 1/9, North 85 degrees 5 minutes

7 seconds East, 127 and 99/100 feet to a point; thence continuing along said southerly right of

way line of CR 41/9 South 52 degrees 5 minutes 23 seconds East, 17 and 18/100 feet to a point;
thence, continuing along said southerly right of way line of CR 41/9 North 79 degrees 10

minutes 32 seconds East, 37 and 16/100 feet to a point at the Controlled Access Right of Way
Line of Interstate Route 70; thence, along the Controlled Access Right of Way of Interstate

Route 70 South 26 degrees 30 minutes 5 seconds West 257 and 72/100 feet to a point at the

northerly line of the West Virginia Department of Highways right of way for Cabela Drive;
thence along said northerly line of the West Virginia Department of Highways right of way for

Cabela Drive North 78 degrees 34 minutes 28 seconds West, 218 and 71/100 feet to the place of

beginning.

Containing one and 30 hundredth (1.30) acres, more or less.

Being part of the same real estate conveyed to The Ohio County Development Authority by deed

dated December 20, 2000, and recorded in the Office of the Clerk of the County Commission of

Ohio County, West Virginia, in Deed Book No. 724, at Page 309, and also being part of the same

real estate conveyed to the Ohio County Development Authority by deed dated June 19, 2003,
and recorded in the aforesaid Clerk’s Office in Deed Book No. 743, at Page 328.
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As to 2.26 acre parcel (Cracker Barrel):

All that certain lot or parcel of land situate in the District of Triadelphia, County of Ohio, and

State of West Virginia, being more particularly bounded and described as follows:

Beginning at a point marked by an iron pin 27.00 feet distant from the centerline of County
Route 4 1/9, said beginning point, being located North 3 degrees 29 minutes 13 seconds East,

606.01 feet from a point at the centerline intersection of Cabela Drive and Interstate Route No.

70, the bearing of the centerline of Cabela Drive being North 76 degrees 55 minutes 50 seconds

West at said intersection point; thence, from said beginning point through lands of Ohio County
Development Authority, North 27 degrees 40 minutes 20 seconds West, 144.82 feet to a point
marked by an iron pin; thence, continuing through lands of Ohio County Development
Authority, North 17 degrees 29 minutes 21 seconds East, 111.03 feet to a point marked by an

iron pin; thence, continuing through lands of Ohio County Development Authority, North 62

degrees 22 minutes 48 seconds East, 377.22 feet to a point marked by an iron pin; thence,

continuing through lands of Ohio County Development Authority, South 27 degrees 40 minutes

13 seconds East, 223.03 feet to a point marked by an iron pin 27.00 feet distant from the

centerline of County Route 41/9; thence, along a line 27.00 feet distant from the centerline of

County Route 41/9, South 62 degrees 22 minutes 16 seconds West, 343.05 feet to a point marked

by an iron pin; thence South 62 degrees 19 minutes 40 seconds West, 112.90 feet to the place of

beginning.

Containing 98,626 square feet or 2.26 (two and twenty six hundredth) acres.

Being part of the same parcels of land conveyed to the Ohio County Development Authority by
the following: Deed dated September 12, 2003, and recorded in the Office of the County Clerk

of Ohio County in Deed Book No. 745, at Page 694; Deed dated February 24, 2005, and

recorded in the aforesaid Clerk’s Office in Deed Book No. 757, at Page 437; Deed dated

February 24, 2005, and recorded in the aforesaid Clerk’s Office in Deed Book No. 757, at Page
422; and Deed dated February 19, 2005, and recorded in the aforesaid Clerk’s Office in Deed

Book No. 757, at page 376.
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2.12

ASSIGNMENT OF RENTS AND LEASES

THIS ASSIGNMENT, Made this 28th day of February, 2011, effective as of

the 28th day of February, 2011, by and between the OHIO COUNTY DEYELOPMENT

AUTHORITY, a county development authority and public corporation with perpetual

existence in Ohio County, West Virginia (the “Assignor”), and the WEST VIRGINIA

WATER DEVELOPMENT AUTHORITY, a body corporate and governmental

instrumentality of the State of West Virginia (the “Assignee”).

WITNESSETH:

WHEREAS, the Assignor is issuing its Water Project Bonds, Series 2011 A in

an aggregate amount not to exceed $1,600,000 (the “Bonds”) which shall be purchased by

the Assignee pursuant to a Loan Agreement between the Assignor and the Assignee dated as

of even date herewith (the “Loan Agreement”) for the Series 2011 A Bonds and is secured

by, among other things, that certain Credit Line Deed of Trust, Security Agreement and

Fixture Filing dated as of even date herewith (the “Deed of Trust”), on that certain parcel or

parcels of land, together with the improvements thereon, located in Ohio County, West

Virginia, more particularly described in SCHEDULE A attached hereto (the “Property”);

and

WHEREAS, the Assignor has entered into a number of leases with respect to

the real property located on the Property (the “Leases”); and
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WHEREAS, the parties hereto intend to provide further security to the

Assignee for repayment by the Assignor of the Bonds.

NOW, THEREFORE, FOR VALUE RECEIVED, and intending to be

legally bound hereby, the Assignor does hereby transfer, assign and set over to the Assignee,

except as hereinafter limited, all of its rights, title and interest in the Leases, except that the

Assignor does not hereby delegate to the Assignee its duties and obligations in and under the

Leases. Such assignment shall be a shared assignment of the Leases in conjunction with the

Collateral of Leases and Rents to WesBanco Bank, Inc. dated February 26, 2010, on a Last-

in/Last-out basis. Such assignment shall be subject to the Intercreditor Agreement entered

into between the Assignee and WesBanco Bank, Inc. and recorded contemporaneously

herewith (the “Intercreditor Agreement”).

This Assignment shall be subject to the following terms and conditions:

1. The Assignee agrees that so long as there is not a default under the

Bonds, the Loan Agreement, the Deed of Trust or any other instruments evidencing or

securing the Bonds secured hereby or thereby (together, the “Loan Documents”), the

Assignor may collect all rents due and exercise all rights under the Leases. If the Assignor is

in default under the Deed of Trust, under the Loan Documents, or the Bonds, and the default

continues after any notice to Assignor and the expiration of any applicable grace or cure

period or either thereof as provided under the Deed of Trust or any of the Loan Documents,

then the Assignee may collect all payments directly from the tenants under the Leases and

2
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exercise all rights thereunder subject to the Intercreditor Agreement so long as it remains in

effect.

2. The Assignor reserves the right to enforce all provisions of the Leases;

provided, however, that such right is also assigned to the Assignee and may be exercised by

the Assignor before default, but only by the Assignee after the occurrence of any event of

default under any of the Loan Documents.

3. Nothing contained in this Assignment shall prejudice the right of the

Assignee to commence and prosecute, or to prevent the Assignee from commencing and

prosecuting, any action which it may deem advisable, or which it may be entitled to

commence and prosecute for the foreclosure on the Bonds or the Deed of Trust, or to

prejudice any other rights of the Assignee.

4. This Agreement shall inure to the benefit of the Assignee, its successors,

assignees, endorsees, and any person or persons, including any banking institution or lending

institution to whom the Assignee may grant any interest in the instruments evidencing the

Bonds secured hereby.

5. When the Bonds are paid in full and the Deed of Trust is satisfied of

record, this Assignment shall be of no further force and effect and shall be canceled.

6. The Assignee shall not be obligated to perform or discharge any

obligation under the Leases by reason of this Assignment.

3
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7. This Assignment shall bind the Assignor and its respective successors

and assigns.

IN WITNESS WHEREOF, the Assignor has caused this Assignment to be

executed as of the date first above written.

OHIO COUNTY DEVELOPMENT

AUTHORITY

By 4~14
Its PresidentN,~

4
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STATE OF WEST VIRGINIA,

COUNTY OF OHIO, to-wit:

The foregoing instrument was acknowledged before me this
_____

of

February, 2011 by 1~C~ ~. ~‘ ~“5
,
the President of the Ohio County

Development Authority, a county development authority and public corporation, on behalf of

said corporation.

My commission expfres: 4% ~

Notary Public

Stamp]

4~5~ SIAILCr~ZIffl
KM LFEN C jo r~p ~j~j

~lyCQrnmiss~nEx~r~Jufle3
2020

This instrument was prepared by: Samme L. Gee, Esq., Jackson Kelly PLLC, P.O. Box 553,

Charleston, WV 25322.
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SCHEDULE A

DESCRIPTION OF PROPERTY

As to 1.25 acre parcel (WesBanco):

All that certain lot or parcel of real estate, situate in The Highlands Development, Triadeiphia
District, Ohio County, West Virginia, and being more particularly bounded and described as

follows:

Beginning at a point at the northerly line of a 90 feet wide right of way for Cabela Drive and

the easterly line of a 40 feet wide right of way for an access road, said point being North 55

degrees 7 minutes 2 seconds East, 621 and 59/100 feet from the intersection of the centerline

of Cabela Drive with the centerline of Bob Wise Drive; thence along the easterly line of said

40 feet wide right of way for an access road, North 27 degrees 51 minutes 35 seconds West,

160 and 46/100 feet to a point; thence by a curve to the left having an arc length of 39 and

1/100 feet, a radius of 65 and 0/100 feet, with a chord bearing North 45 degrees 03 minutes

04 seconds West, 38 and 42/100 feet to a point; thence leaving the line of said access road

and along the line of land of Ohio County Development Authority North 76 degrees 10

minutes 04 seconds East, 137 and 98/100 feet to a point; thence by the same, North 72

degrees 04 minutes 16 seconds East, 246 and 5 1/100 feet to a point; thence by the same

South 27 degrees 51 minutes 35 seconds East, 71 and 74/100 feet to a point; thence by the

same South 32 degrees 58 minutes 39 seconds West, 101 and 5 1/100 feet to a point; thence

by the same South 62 degrees 08 minutes 25 seconds West, 108 and 45/100 feet to a point at

the northerly line of said 90 feet wide right of way for Cabela Drive; thence along the

northerly line of Said 90 feet wide right of way for Cabela Drive, South 62 degrees 08

minutes 25 seconds West, 168 and 23/100 feet to the place of beginning.

Containing 1 and 25 hundredth acres, more or less.

Being part of a 471 acre tract of land conveyed to The Ohio County Development Authority
by deed dated June 19, 2003, and recorded in the Office of the Clerk of the County
Commission of Ohio County, West Virginia, in Deed Book No. 743, at Page 328, and also

being a part of Parcel Three (768/1000 acre tract) which was conveyed to The Ohio County
Development Authority by deed dated October 15, 2003, and recorded in the aforesaid

Clerk’s Office in Deed Book No. 746, at page 265, and also being a part of the 9 and 63/100

acre tract described as Tract 1 conveyed to The Ohio County Development Authority by
Deed of Correction dated July 2, 2004, and recorded in the aforesaid Clerk’s Office in Deed

Book No. 752, at Page 570, and also being a part of an 18~.82 acre tract described as Parcel 5

conveyed to The Ohio County Development Authority by deed dated April 1, 2005, and

recorded in the aforesaid Clerk’s Office in Deed Book No. 758, at Page 371.
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As to 0.85 acre parcel (Quiznos, WV Department of Tourism, Coldstone Creamery)

All that certain tract or parcel of real estate, situate in The Highlands Development,

Triadelphia District, Ohio County, West Virginia, and being more particularly bounded and

described as follows:

Beginning at a point being the northwesterly corner of the West Virginia Department of

Highways right of way for Cabela Drive, which right of way is of record in the Office of the

Clerk of the County Commission of Ohio County in Deed BoOk 742, at Page 440; thence,

along the West Virginia Department of Highways right of way for CR 41/9 North 13 degrees
6 minutes 16 seconds East, 80 and 41/100 feet to a point; thence, by the same North 44

degrees 32 minutes 16 seconds East, 19 and 42/100 feet to a point; thence, by the same North

86 degrees 18 minutes 25 seconds East, 257 and 86/100 feet to a point; thence continuing
leaving said right of way for CR 41/9 South 3 degrees 41 minutes 35 seconds East, 169 and

78/100 feet to a point at the northerly line of said West Virginia Department of Highways

right of way for Cabela Drive; thence, along said West Virginia Department of Highways

right of way for Cabela Drive North 78 degrees 34 minutes 28 seconds West, 306 and 19/100

feet to the place of beginning.

Containing 85 hundredth (.85) of an acre, more or less.

Being part of the same real estate conveyed to The Ohio County Development Authority by
deed dated December 20, 2000, and recorded in the Office of the Clerk of the County
Commission of Ohio County, West Virginia, in Deed Book No. 724, at Page 309, and also

being part of the same real estate conveyed to the Ohio County Development Authority by
deed dated June 19, 2003, and recorded in the aforesaid Clerk’s Office in Deed Book No.

743, at page 328.
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As to 1.30 acre parcel (Eat-N-Park):

All that certain tract or parcel of real estate, situate in The Highlands Development,

Triadelphia District, Ohio County, West Virginia, and being more particularly bounded and

described as follows:

Beginning at a point at the northerly line of the West Virginia Department of Highways right
of way for Cabela Drive, which right of way is of record in the Office of the Clerk of the

County Commission of Ohio County in Deed Book No. 742, at Page 440, said point being
South 78 degrees 34 minutes 28 seconds East 306 and 19/100 feet from the northwesterly
corner of said right of way and being the southeast corner of a 98/100 acre parcel known as•

Parcel A; thence, along the easterly line of Parcel A North 3 degrees 41 minutes 35 seconds

West, 169 and 78/100 feet to appoint at the southerly right of way line of CR 41/9; thence,

along said southerly right of way line of CR 41/9 North 86 degrees 18 minutes 25 seconds

East, 163 and 7/100 feet to a point; thence, continuing along said southerly right of way line

of CR 4 1/9, North 85 degrees 5 minutes 7 seconds East, 127 and 99/100 feet to a point;
thence continuing along said southerly right of way line of CR 41/9 South 52 degrees 5

minutes 23 seconds East, 17 and 18/100 feet to a point; thence, continuing along said

southerly right of way line of CR 41/9 North 79 degrees 10 minutes 32 seconds East, 37 and

16/100 feet to a point at the Controlled Access Right of Way Line of Interstate Route 70;

thence, along the Controlled Access Right of Way of Interstate Route 70 South 26 degrees 30
minutes 5 seconds West 257 and 72/100 feet to a point at the northerly line of the West

Virginia Department of Highways right of way for Cabela Drive; thence along said northerly
line of the West Virginia Department of Highways right of way for Cabela Drive North 78

degrees 34 minutes 28 seconds West, 218 and 7 1/100 feet to the place of beginning.

Containing one and 30 hundredth (1.30) acres, more or less.

Being part of the same real estate conveyed to The Ohio County Development Authority by
deed dated December 20, 2000, and recorded in the Office of the Clerk of the County
Commission of Ohio County, West Virginia, in Deed Book No. 724, at Page 309, and also

being part of the same real estate conveyed to the Ohio County Development Authority by
deed dated June 19, 2003, and recorded in the aforesaid Clerk’s Office in Deed Book No.

743, at Page 328.
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As to 2.26 acre parcel (Cracker Barrel):

All that certain lot or parcel of land situate in the District of Triadeiphia, County of Ohio, and

State of West Virginia, being more particularly bounded and described as follows:

Beginning at a point marked by an iron pin 27.00 feet distant from the centerline of County
Route 4 1/9, said beginning point being located North 3 degrees 29 minutes 13 seconds East,

606.01 feet from a point at the centerline intersection of Cabela Drive and Interstate Route

No. 70, the bearing of the centerline of Cabela Drive being North 76 degrees 55 minutes 50

seconds West at said intersection point; thence, from said beginning point through lands of

Ohio County Development Authority, North 27 degrees 40 minutes 20 seconds West, 144.82

feet to a point marked by an iron pin; thence, continuing through lands of Ohio County

Development Authority, North 17 degrees 29 minutes 21 seconds East, 111.03 feet to a point
marked by an iron pin; thence, continuing through lands of Ohio County Development

Authority, North 62 degrees 22 minutes 48 seconds East, 377.22 feet to a point marked by an

iron pin; thence, continuing through lands of Ohio County Development Authority, South 27

degrees 40 minutes 13 seconds East, 223.03 feet to a point marked by an iron pin 27.00 feet

distant from the centerline of County Route 4 1/9; thence, along a line 27.00 feet distant from

the centerline of County Route 4 1/9, South 62 degrees 22 minutes 16 seconds West, 343.05

feet to a point marked by an iron pin; thence South 62 degrees 19 minutes 40 seconds West,
112.90 feet to the place of beginning.

Containing 98,626 square feet or 2.26 (two and twenty six hundredth) acres.

Being part of the same parcels of land conveyed to the Ohio County Development Authority
by the following: Deed dated September 12, 2003, and recorded in the Office of the County
Clerk of Ohio County in Deed Book No. 745, at Page 694; Deed dated February 24, 2005,
and recorded in the aforesaid Clerk’s Office in Deed Book No. 757, at Page 437; Deed dated

February 24, 2005, and recorded in the aforesaid Clerk’s Office in Deed Book No. 757, at

Page 422; and Deed dated February 19,2005, and recorded in the aforesaid Clerk’s Office in

Deed Book No. 757, at page 376.
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OHIO COUNTY DEVELOPMENT AUTHORITY 3.1

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

GENERAL CERTIFICATE ON

1. TERMS

2. NO LITIGATION

3. GOVERNMENTAL APPROVALS AND BIDDING

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS

5. SIGNATURES AND DELIVERY

6. PUBLIC SERVICE COMMISSION ORDER

7. INCUMBENCY AND OFFICIAL NAME

8. LAND AND RIGHTS-OF-WAY

9. MEETINGS

10. INSURANCE

11. LOAN AGREEMENTS

12. SPECIMEN BOND

13. BOND PROCEEDS

14. CONFLICTS OF INTEREST

15. VERIFICATION OF SCHEDULE

16. GRANTS

17. PROCUREMENT OF ENGINEERING SERVICES

18. COUNTERPARTS

On this 28th day of February, 2011, we, the undersigned PRESIDENT and

the undersigned SECRETARY-TREASURER of the Board of the Ohio County
Development Authority (the “Issuer”) and the undersigned ATTORNEY for the Issuer,

hereby certify in connection with the Ohio County Development Authority Water Project
Bonds, Series 2011 A (West Virginia Infrastructure Fund), dated the date hereof

(the “Series 2011 A Bonds” or the “Bonds”), as follows:

1. TERMS: All capitalized words and terms used in this General

Certificate and not otherwise defined herein shall have the same meaning set forth in the

Bond Ordinance duly enacted by the Issuer on April 20, 2010, the Supplemental and

Amendatory Resolution duly adopted by the Issuer on February 23, 2011 (collectively,
the “Ordinance”), and the loan agreement for the Series 2011 A Bonds by and between

the Issuer and the Authority, on behalf of the West Virginia Infrastructure and Jobs

Development Council (the “Council”), dated February 28, 2011 (the “Loan Agreement”).

2. NO LITIGATION: Except as noted below, no controversy or litigation of any

nature is now pending or, to the knowledge of any of the undersigned, threatened,
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restraining, enjoining or affecting in any manner the authorization, issuance, sale and

delivery of the Bonds, the acquisition and construction of the Project, the operation of the

Series 2011 Facilities, the collection or use of the revenues derived from the Leases (as
defined in the Supplemental and Amendatory Resolution), the assignment of the Leases,
the entering into of the Deed of Trust, or the pledge and security of the Surplus Revenues

(as defined in the Supplemental Resolution and Amendatory Resolution) for the Bonds;
nor affecting the validity of the Bonds or any provisions made or authorized for the

payment thereof; nor questioning the existence of the Issuer or the title of the members or

officers of the Issuer or the Board thereof to their respective offices; nor questioning any

proceedings of the Issuer taken with respect to the authorization, issuance, sale or

delivery of the Bonds, the acquisition and construction of the Project, the operation or the

Series 2011 Facilities, the collection or use of the revenues derived from the Leases, or

the pledge and security of the revenues derived from the Leases for the Bonds. The

following civil actions may affect the priority of liens on the pledged property if a

judgment is rendered during present term of court, which ends May 8, 2011:

a) Savage Construction Co. v. Ohio County Development Authority, Civil

Action No. 10-C-405 (REW) (Ohio County Circuit Court, West Virginia), in which the

plaintiff seeks to have an March 12, 2010 arbitrator’s award for $260,099.94 entered as a

judgment against the Issuer. Issuer and plaintiff are actively negotiating an agreement on

payment and satisfaction of the award without entry ofjudgment. Counsel for the Issuer

anticipates that a definite, written agreement will be reached by March 1, 2011. Issuer

has advised that the award amount is subject to possible offset from a cross-claim against
plaintiff in excess of $900,000 asserted in the civil action referenced below.

b) Kelly Paving, Inc. v. Savage Construction Company and Ohio County
Development Authority, Civil Action No. 10-C-444 (REW) (Ohio County Circuit Court,
West Virginia), in which Kelly Paving, Inc. presented breach of contract claims against
Savage Construction Company and an unjust enrichment claim against the Issuer

related to the preceding civil action. No scheduling order has been entered or trial

date, set. Disposition of this action during the present term of court is not reasonably
likely.

3. GOVERNMENTAL APPROVALS AND BIDDING: All applic
able approvals, permits, exemptions, consents, authorizations, registrations, licenses,
orders and certificates required by law for the creation and existence of the Issuer, the

acquisition and construction of the Project, the operation of the Series 2011 Facilities by
Ohio County Public Service District. Competitive bids for the acquisition and

construction of the Project have been solicited by the Issuer in accordance with Chapter
5, Article 22, Section 1 of the Code of West Virginia, 1931, as amended, which bids

remain in full force and effect.
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4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS: There

has been no adverse change in the financial condition of the Issuer since the receipt of the

binding letter of commitment from the Council. The Issuer has met all conditions set

forth in the Loan Agreement and will provide the financial, institutional, legal and

managerial capabilities necessary to complete and operate the Project.

The Issuer has granted a first lien on the revenues derived from the Leases

and entered into an Assignment of Rents and Leases that is shared with WesBanco Bank,
Inc. on a Last-in/Last-out basis, subject to the Intercreditor Agreement.

The Issuer has entered into the Deed of Trust which grants a shared first

lien on the real property and fixtures on the designated properties of the Authority on

which lien is shared and on a pro rata basis with the lien of WesBanco Bank, Inc.

Other than the Prior Obligations, there are no outstanding bonds or

obligations of the Issuer which are secured by revenues of the Leases and the lien on the

property subject to the Leases.

There are no outstanding bonds or obligations of the Issuer which are

secured by the revenues not needed for payment of debt service of the Issuer. The Issuer

has granted a lien on the Surplus Revenues of the Issuer.

5. SIGNATURES AND DELIVERY: The undersigned President and

Secretary-Treasurer are the duly elected or appointed, qualified and acting officers of the

Issuer as indicated by the official titles opposite their signatures below, and are duly
authorized to execute and seal the Bonds for the Issuer. The seal impressed upon the

Bonds and this Certificate is the duly authorized, proper and only seal of the Issuer. On

the date hereof, the undersigned President did officially sign all of the Bonds, consisting
upon original issuance of a single Bond, dated the date hereof, by his manual signature;
the undersigned Secretary-Treasurer did officially cause the seal of the Issuer to be

affixed upon the Bonds and to be attested by his manual signature; the Registrar did

officially authenticate, register and deliver the Bonds to a representative of the Authority
as the original purchaser of the Bonds under the Loan Agreement.

6. PUBLIC SERVICE COMMISSION ORDER: The Issuer has

received the Public Service Commission of West Virginia (the “PSC”) Order dated

August 16, 2004, in Case No. 04-0902-PSWD-PC, approving the Alternate Mainline

Extension Agreement between the Issuer and Ohio County Public Service District which

allows the Issuer to construct the Project. The time for appeal of the PSC Order has
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expired prior to the date hereof without any appeal having been filed. The Order remains

in full force and effect.

7. INCUMBENCY AND OFFICIAL NAME: The proper corporate
title of the Issuer is “Ohio County Development Authority.” The Issuer is a development
authority and public agency duly created by the Ohio County Commission and existing
under the laws of, and a public corporation with perpetual existence in the State of

West Virginia in Ohio County of said State. The Series 2011 Facilities will be located in

Ohio County of said State. The governing body of the Issuer is its Board, consisting of

13 duly appointed, qualified and acting members, whose names and dates of

commencement and termination of their current terms are as follows:

Date of Date of

Commencement Termination

Name of Office of Office

David J. Sims July 17, 2008 July 20, 2011

Gregory L. Stewart July 28, 2010 July 20, 2013

John Lucas July 28, 2010 July 20, 2013

Tom Cerra July 28, 2010 July 20, 2013

Terry Sterling July 28, 2010 July 20, 2013

Nancy Weeks July 28, 2010 July 20, 2013

Orphy Klempa July 17, 2008 July 20, 2011

Randy Russell July 17, 2008 July 20, 2011

Paul Walters July 17, 2008 July 20, 2011

Tim McCormick July 20, 2009 July 20, 2012

Raymond Helbling July 17, 2009 July 20, 2012

Randy Wharton July 17, 2009 July 20, 2012

Andy McKenzie July 1, 2009 July 20, 2013

The duly elected or appointed officers of the Board for 2011 are as follows:

David J. Sims - President

Nancy Weeks - Vice President

Gregory L. Stewart - Secretary-Treasurer

The attorney for the Issuer is Bailey Riley Butch & Harman L.C., of

Wheeling, West Virginia.

8. LAND AND RIGHTS-OF-WAY: All land, rights-of-way and

easements necessary for the acquisition and construction of the Project the transfer of the
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Series 2011 Facilities to Ohio County Public Service District have been acquired or can

and will be acquired by purchase or, if necessary, by condemnation by the Issuer and are

adequate for such purposes and are not or will not be subject to any liens, encumbrances,
reservations or exceptions that would adversely affect or interfere in any way with the use

thereof for such purposes. The costs thereof, including costs of any properties that may
have to be acquired by condemnation, are, in the opinion of all the undersigned, within

the ability of the Issuer to pay for the same without jeopardizing the security of or

payments on the Bonds.

9. MEETINGS: All actions, resolutions, orders and agreements taken,

adopted and entered into by or on behalf of the Issuer in any way connected with the

issuance of the Bonds and the acquisition, construction, transfer of the Series 2011

Facilities to Ohio County Public Service District and financing of the Project or the

Series 2011 Facilities were authorized or adopted at meetings of the Board duly and

regularly or specifically called and held pursuant to all applicable statutes and the rules of

procedure of the Board, and a quorum of duly appointed, qualified and acting members of

the Board was present and acting at all times during all such meetings. All notices

required to be posted and/or published were so posted andlor published.

10. INSURANCE: The Issuer will maintain or will use its best efforts to

cause the Ohio County PSD to maintain and will require all contractors to maintain

worker’s compensation, public liability insurance, property damage insurance, standard

hazard insurance, builder’s risk insurance, flood insurance and business interruption
insurance, where applicable, in accordance with the Ordinance and the Loan Agreements.
To the best knowledge of the Issuer, all insurance for the Series 2011 Facilities required
by the Ordinance and the Loan Agreement to be obtained by Ohio County Public Service

District and the City of Wheeling are in full force and effect.

11. LOAN AGREEMENTS: As of the date hereof, (i) the

representations of the Issuer contained in the Loan Agreements are true and correct in all

material respects as if made on the date hereof~ (ii) the Loan Agreement do not contain

any untrue statements of a material fact or omit to state any material fact necessary to

make the statements therein, in light of the circumstances under which they were made,
not misleading; (iii) to the best knowledge of the undersigned, no event affecting the

Issuer has occurred since the date of the Loan Agreement, which should be disclosed for

the purpose for which it is to be used or which it is necessary to disclose therein in order

to make the statements and information therein not misleading; and (iv) the Issuer is in

compliance with the Loan Agreement.

12. SPECIMEN BOND: Attached hereto as Exhibit A is a specimen of

the Bond which, except as to execution and authentication, is identical in all respects with

{C194 1576. 1)
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the Bond this day delivered to the Authority and being substantially in the form

prescribed in the Ordinance.

13. BOND PROCEEDS: On the date hereof, the Issuer received the

sum of $321,059.96 from the Authority and the Council, being a portion of the principal
amount of the Series 2011 A Bonds. The balance of the principal amount of the Series

2011 Bonds will be advanced to the Issuer from time to time as acquisition and

construction of the Project progresses.

14. CONFLICTS OF INTEREST: No member, officer or employee of

the Issuer has a substantial financial interest, direct, indirect or by reason of ownership of

stock in any corporation, in any contract with the Issuer or the sale of any land, materials,

supplies or services to the Issuer, or to any contractor supplying the Issuer, relating to the

Bonds, the Ordinance and/or the Project, including, without limitation, with respect to the

Depository Bank. For purposes of this paragraph, a “substantial financial interest” shall

include, without limitation, an interest amounting to more than 5% of the particular
business enterprise or contract.

15. VERIFICATION OF SCHEDULE: The final amended Schedule B

attached to the Certificate of Consulting Engineer, with the signature of the President and

the Consulting Engineer, accurately represents the estimated costs of the Project, the

sources of funds available to pay the costs of the Project and the costs of financing of the

Bonds.

16. GRANTS: As of the date hereof, the United States Economic

Development Administration grant in the amount of $6,400,000 is committed for the

Project and is in full force and effect.

17. PROCUREMENT OF ENGINEERING SERVICES: The Issuer

has complied with all the requirements of Chapter 5G, Article 1 of the Code of West

Virginia, 1931, as amended, in the procurement of the engineering services of the

Consulting Engineer.

18. COUNTERPARTS: This Certificate may be executed in

counterparts and all counterparts shall be deemed to be the Certificate.

(C194 1576. 1)
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WITNESS our signatures and the official corporate seal of Ohio County
Development Authority as of the date first written above.

SEAL]

Signature Official Title

President

(C 194 1576. 1

\
Secretary-Treasurer

Attorney
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EXHIBIT A

See Specimen Bond (Tab No. 14).

~C194 1576. 1)
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OHIO COUNTY DEVELOPMENT AUTHORITY 3.2

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE AS TO USE OF PROCEEDS

On this 28th day of February, 2011, the undersigned President of the Board

of Ohio County Development Authority in Ohio County, West Virginia (the “Issuer”),

being one of the officials of the Issuer duly charged with the responsibility for the

issuance of $1,600,000 Water Project Bonds, Series 2011 A (West Virginia Infrastructure

Fund), of the Issuer, dated February 28, 2011 (the “Series 2011 A Bonds” or the

“Bonds”), hereby certify as follows:

1. I am one of the officers of the Issuer duly charged with the

responsibility of issuing the Bonds. I am familiar with the facts, circumstances and

estimates herein certified and duly authorized to execute and deliver this certificate on

behalf of the Issuer. Capitalized terms used herein and not otherwise defined herein shall

have the same meanings set forth in the Bond Ordinance duly adopted by the Issuer on

April 20, 2010, as supplemented and amended on February 23, 2011 (the “Bond

Ordinance”), authorizing the Bonds.

2. This certificate may be relied upon as the certificate of the Issuer.

3. This certificate is based upon facts, circumstances, estimates and

expectations of the Issuer in existence on February 28, 2011, the date on which the Bonds

are being physically delivered in exchange for a portion of the principal amount of the

Bonds, and to the best of my knowledge and belief, the expectations of the Issuer set

forth herein are reasonable.

4. In the Bond Ordinance pursuant to which the Bonds are

issued, the Issuer has covenanted that it shall not take, or permit or suffer to be taken, any

action with respect to Issuer’s use of the proceeds of the Bonds which would cause any

bonds, the interest on which is exempt from federal income taxation under Section 103(a)
of the Internal Revenue Code of 1986, as amended, and the. temporary and permanent

regulations promulgated thereunder or under any predecessor thereto (collectively, the

“Code”), issued by the West Virginia Water Development Authority (the “Authority”) or

the West Virginia Infrastructure and Jobs Development Council (the “Council”), as the

case may be, from which the proceeds of the Bonds are derived, to lose their status as

tax-exempt bonds. The Issuer hereby covenants to take all actions necessary to comply
with such covenant.

{C1989667.I)
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5. The Series 2011 A Bonds were sold on February 28, 2011, to the

Authority, pursuant to a loan agreement dated February 28, 2011, by and between the

Issuer and the Authority, on behalf of the Council, for an aggregate purchase price of

$1,600,000 (100% of par), at which time, the Issuer received the sum of $321,059.96
from the Authority and the Council, being the first advance of the principal amount of the

Bonds. No accrued interest has been or will be paid on the Bonds. The balance of the

principal amount of the Bonds will be advanced to the Issuer as acquisition and

construction of the Project progresses.

6. The Bonds are being delivered simultaneously with the delivery of

this certificate and are issued for the purposes of (i) paying a portion of the costs of

acquisition and construction of certain waterworks facilities located in Ohio County (the
“Project”); and (ii) paying certain costs of issuance of the Bonds and related costs.

7. The Issuer shall, on the date hereof or immediately hereafter, enter

into agreements which require the Issuer to expend at least 5% of the net sale proceeds of

the Bonds for the acquisition and construction of the Project, constituting a substantial

binding commitment, or has already done so. The acquisition and construction of the

Project and the allocation of the net sale proceeds of the Bonds to expenditures of the

Project shall commence immediately and shall proceed with due diligence to completion,
and with the exception of proceeds deposited in the Series 2011 A Bonds Reserve

Account, if any, all of the proceeds from the sale of the Bonds, together with any

investment earnings thereon, will be expended for payment of costs of the Project on or

before September 1, 2012. The acquisition and construction of the Project is expected to

be completed by March 1, 2012.

8. The total cost of the Project is estimated at $8,000,000. Sources and

uses of funds for the Project are as follows:

SOURCES

Series 2011 A Bonds Proceeds $ 1,600,000.00
USEDA Grant $ 6.400,000.00

Total Sources $ 8,000,000.00

USES

Costs of Project $ 7,969,500.00
Costs of Issuance $ 30,500.00
Total Uses $ 8,000,000.00

(Cl 989667. 1)
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9. Pursuant to Article V of the Bond Ordinance, the following special
funds or accounts have been created or continued:

(1) Revenue Fund;

(2) Series 2011 Bonds Construction Trust Fund;

(3) Series 2011 A Bonds Sinking Fund; and

(4) Series 2011 A Bonds Reserve Account.

10. Pursuant to Article VI of the Bond Ordinance, the proceeds of the

Bonds will be deposited as follows:

(I) Series 2011 A Bond proceeds in the amount of

$-0- will be deposited in the Series 2011 A Bonds Reserve

Account.

(2) The balance of the proceeds of the Bonds will

be deposited in the Series 2011 A Bonds Construction Trust

Fund as received from time to time and applied solely to

payment of costs of the Project, including costs of issuance of

the Bonds and related costs, and for no other purpose.

Prior to expenditure, the proceeds of the Bonds in the Series 2011 A Bonds

Construction Trust Fund will be invested at a yield not to exceed the yield on the

Council’s bonds, the proceeds of which were used to make the loan to the Issuer.

11. Moneys held in the Series 2011 A Bonds Sinking Fund will be used

solely to pay principal of and interest, if any, on the respective Bonds and will not be

available to meet costs of acquisition and construction of the Project. All investment

earnings on moneys in the Series 2011 A Bonds Reserve Account (if fully funded with

proceeds of the Series 2011 A Bonds) will be withdrawn therefrom and deposited into the

Series 2011 A Bonds Construction Trust Fund during construction of the Project, and

following completion of the Project, will be deposited in the Revenue Fund, and such

amounts will be applied as set forth in the Bond Ordinance.

12. Work with respect to the acquisition and construction of the Project
will proceed with due diligence to completion. The acquisition and construction of the

Project is expected to be completed within 24 months of the date hereof.

{C1989667.I}

3



13. The Issuer will take such steps as requested by the Authority to

ensure that the Authority’s bonds meet the requirements of the Code.

14. With the exception of the amount deposited in the Series 2011 A

Bonds Reserve Account, if any, all of the proceeds of the Bonds will be expended on the

Project within 24 months from the date of issuance thereof

15. After completion of the Project, the Issuer shall transfer the Project
to Ohio County Public Service District.

16. The amount designated as costs of issuance of the Bonds consists

only of costs which are directly related to and necessary for the issuance of the Bonds.

17. All property financed with the proceeds of the Bonds will be owned

and held by (or on behalf of) a qualified governmental unit.

18. No proceeds of the Bonds will be used, directly or indirectly, in any

trade or business carried on by any person who is not a governmental unit.

19. The proceeds of the Bonds will not exceed the amount necessary for

the purposes of the issue. The Issuer covenants that it shall maintain thorough and

accurate accounting records, in conformance with generally accepted accounting

principles, relative to the proceeds of the Bonds so that use of the proceeds of the Bonds

can be accounted for.

20. The Issuer shall use the Bond proceeds solely for the costs of the

Project, and the Project will be operated solely for a public purpose as a local

governmental activity of the Issuer.

21. The Bonds are not federally guaranteed.

22. The Issuer has retained the right to amend the Bond Ordinance

authorizing the issuance of the Bonds if such amendment is necessary to assure that the

Bonds remain governmental or public purpose bonds.

23. The Issuer has either (a) funded the Series 2011 A Bonds Reserve

Account at the maximum amount of principal and interest, if any, which will mature and

become due on the Bonds in the then current or any succeeding year with the proceeds of

the Bonds, or (b) created the Series 2011 A Bonds Reserve Account which will be funded

with equal payments made on a monthly basis over a 10-year period until such Series

2011 A Bonds Reserve Account hold an amount equal to the maximum amount of

principal and interest, if any, which will mature and become due on the Bonds in the

{C1989667. I }
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then current or any succeeding year. Moneys in the Series 2011 A Bonds Reserve

Account and the Series 2011 A Bonds Sinking Fund will be used solely to pay principal
of and interest on the Bonds and will not be available to pay costs of the Project.

24. There are no other obligations of the Issuer which (a) are to be

issued at substantially the same time as the Bonds, (b) are to be sold pursuant to a

common plan of financing together with the Bonds and (c) will be paid out of

substantially the same sources of funds or will have substantially the same claim to be

paid out of substantially the same sources of funds as the Bonds.

25. To the best of my knowledge, information and belief, there are no

other facts, estimates and circumstances which would materially change the expectations
herein expressed.

26. The Issuer will comply with instructions as may be provided by the

Authority, at any time, regarding use and investment of proceeds of the Bonds, rebates

and rebate calculations.

27. To the best of my knowledge, information and belief, the foregoing
expectations are reasonable.

{C1989667.1}
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WITNESS my signature as of the date first written above.

OHIO COUNTY DEVELOPMENT AUTHORITY

Presid’~”~~1 ‘

{C1989667. I }
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OHIO COUNTY DEVELOPMENT AUTHORITY 3.3

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF SECRETARY-TREASURER

AS TO TRUTH AND ACCURACY OF DOCUMENTS DELIVERED

On this 28th day of February, 2011, the undersigned duly appointed
Secretary-Treasurer of Ohio County Development Authority (the “Issuer”) hereby
certifies that the copies of the following documents being delivered in connection with

the closing of the sale of the Ohio County Development Authority Water Project Bonds,
Series 2011 A (West Virginia Infrastructure Fund), are, as of the date hereof, true and

accurate copies of the originals of those documents maintained on file with the Issuer and

delivered in the transcript of proceedings, that said documents have been duly adopted or

approved by the Board (the “Board”) of the Issuer and that said documents are still in full

force and effect as of the date hereof and have not been repealed, rescinded, superseded,
amended or modified in any way unless the document effecting such repeal, rescission,

supersedence, amendment or modification is also listed below:

1. Orders of The County Commission of Ohio County Creating the

Issuer.

2. Orders of The County Commission of Ohio County Appointing the

Members of the Board.

3. Oaths of Office of the Board Members.

4. Bylaws of the Issuer.

5. Public Service Commission Order.

6. Infrastructure Council Approval Letter.

7. Infrastructure Council Loan Agreement.

8. Bond Ordinance.

9. Supplemental and Amendatory Resolution.

{C1941609.I}



10. Minutes of Board Meeting regarding Adoption of Bond Ordinance

and Supplemental ResOlution.

11. Affidavits of Publication regarding Notice of Borrowing and Notice

of Meeting to Adopt Bond Ordinance and Supplemental Resolution.

12. Environmental Health Services Permit.

13. Evidence of Insurance.

14. Evidence of USEDA Grant.

{C 194 1609. I)
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WITNESS my signature and the official seal of the Issuer as of the

date first written above.

OHIO COUNTY DEVELOPMENT

AUTHORITY

•
_

SEALI Secretary-Treasurer

{C194 1609 1)
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OHIO COUNTY DEVELOPMENT AUTHORITY 3.4

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF CONSULTING ENGINEER

On this 28th day of February, 2011, I, Morgan K. Coast, Registered
Professional Engineer, West Virginia License No. 8261, of Vaughn Coast & Vaughn,
Inc., Wheeling, West Virginia, hereby certify as follows:

1. Vaughn Coast & Vaughn, Inc., is engineer for the acquisition and

construction of waterworks facilities located in Ohio County, West Virginia consisting of

the Project as defined in the Bond Ordinance (hereinafter defined) (the “Project”) to be

constructed in Ohio County, West Virginia, which acquisition and construction are being
permanently financed in part by the above-captioned bonds (the “Bonds”) of the Issuer.

All capitalized words used herein and not defined herein shall have the same meaning set

forth in the Bond Ordinance adopted by the Issuer on April 20, 2010 (the “Bond

Ordinance”), the Series 2011 A Loan Agreement by and between the Issuer and the

West Virginia Water Development Authority (the “Authority”) on behalf of the

West Virginia Infrastructure and Jobs Development Council (the “Council”), dated

February 28, 2011 (the “Loan Agreement”).

2. The Bonds are being issued for the purposes of (i) paying a portion
of the costs of acquisition and construction of the Project; and (ii) paying certain costs of

issuance and related costs.

3. To the best of our knowledge, information and belief, (i) within the

limits and in accordance with the applicable and governing contractual requirements
relating to the Project, the Project will be constructed in general accordance with the

approved plans, specifications and designs prepared by Vaughn Coast & Vaughn, Inc.,
and any change orders approved by the Issuer, the Council, the Authority and all

necessary governmental bodies; (ii) the Project, as designed, is adequate for its intended

purpose and when constructed, in our professional opinion, has an anticipated useful life

of at least 40 years, if properly operated and maintained, excepting anticipated
replacements due to normal wear and tear; (iii) the Issuer has received bids for the

acquisition and construction of the Project which are in an amount and otherwise

compatible with the plan of financing set forth in the Schedule B attached hereto as

Exhibit A; (iv) the successful bidders have provided the Drug-Free Workplace Affidavit

as evidence of the Vendor’s compliance with the provisions of Article lD, Chapter 21 of

{C 194 16 12. 1)
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the West Virginia Code; (v) the successful bidders acknowledged receipt of all addenda

to the original bid documents; (vi) the bid documents relating to the Project reflect the

Project as approved by the West Virginia Bureau for Public Health and the bid forms

provided to the bidders contain the critical operational components of the Project;
(vii) the successful bids include prices for every item on such bid forms; (viii) the

uniform bid procedures were followed; (ix) the Issuer has obtained all permits required
by the laws of the State of West Virginia and the United States necessary for the

acquisition and construction of the Project; (x) the Ohio County PSD and the City of

Wheeling have obtained all permits required by the laws of the State of West Virginia
and the United States necessary for the operation of their respective portions of the Series

2011 Facilities; and (xi) the net proceeds of the Bonds, together with all moneys on

deposit or to be simultaneously deposited and irrevocably pledged thereto and the

proceeds of grants irrevocably committed therefor, are sufficient to pay the costs of

acquisition and construction of the Project approved by the Council.

4. The Project which will be transferred to the Ohio County Public

Service District and the City of Wheeling will serve no additional customers.

WITNESS my signature and seal as of the date first written above.

SEAL]

C251

~ STI~JE~~ r.

L~e7 f’IR ~\~o~’
o~o~oooOQ-~’~
~ ~‘
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SCHEDULE B - OHIO COUNTY WATER PROJECT 21212011

Project: I OHIO COUNTY WATER SUPPLY (IJDC #2009W-Il 19) (EDA #01-79-73009
TOTAL I EDA GRANT j IJDC LOAN

~
I Construction

_________________________________

______

Contract 1: Tank 1,856,000.00 1,484,800.00 371,200.00

______

Contract 2: Pump Station 814,030.00 651,224.00 162,806.00

_______

Contract 3: Water Mains 2,827,953.00 2,262,362.00 565,591.00
Total 5,497,983.00 4,398,386.00 1,099,597.00

______

Design 313,000.001 250,400.00 62,600.00

Planning 0.00

2 Technical Services

Inspection Services 188,000.00 150,400.00 37,600.00

3

Special Services

Legal & Fiscal

30,000.00

~
24,000.00 6,000.00

~
Legal 30,000.00 24,000.00 6,000.00

Interest During Construction 0.00

Accountant 0.00

Loan Repayment 0.00

PSC Attorney 7,500.00 6,000.00 1,500.00
—

4 Administrative & General

Administrative 100,000.00 80,000.00 20,000.00

Soils & Concrete Testing 0.00

Electric Service 0.00

Permits & Fees 10,000.00 8,000.00 2,000.00

5 Sites & Other Lands 330,000.00 264,000.00 66,000.00
—

6 Construction Contingency 275,000.00 220,000.00 55,000.00

7 Project Contingency 1,188,017.00 950,414.00 237,603.00
8

~QP~S1

Total

~F 1Nf~t’tPIt~JG~<~bi.~
7,969,500.00

~~
6,375,600.00
~

1,593,900.00

~1
9 Funded Reserve 0.00

10 Registrar Fees 500.00 400.00 100.00

11 Bond Counsel 30,000.00 24,000.00 6,000.00

12 Capitalized Interest 0.00

13 Printing/Registrar 0.00

14 Cost of Financing 30,500.00 24,400.00 6,100.00

15 TOTAL Cost of Project 8,000,000.00 6,400,000.00 1,600,000.00

~OUI
16

~NPS~~~
Federal Grants 6,400,000.00 6,400,000.00

~:

:

17 State Grants: 0.00

18 Other Grants: 0.00

19 Any Other Source 0.00

20 TOTAL 6,400,000.00 6,400,000.00 .

21 Net Proceeds from Bond Issuance 1,600,000.00 0.00 1,600,000.00

C ry I~’ Stewar

., Vaughn, Coast and Vaughn

EDA Grant 6,400,000.00
IJOC Loan 1,600,000.00

Total 8,000,000.00



BODKIN WILSON ~i KozIcM
CERTIFIED PUBLIC ACCOUNTANTS

John S. Bodkin, Jr., CPA
The Maxwell Centre

Dan E Wilson, CPA, MBA
32 Twentieth Street, Suite 300

Weirton Office

Dennis A. Kozicki, CPA
Wheeling, West Virginia 26003

204 Three Springs Drive, Suite C

Nancy J. Gwynn, CPA Weirton, West Virgmia 26062

Michael N. Deemer, CPA 304 232-2280 304 748-5550

Brendan 1. Welsh, CPA, MSA Fax 304 232-2322 Fax 304 748-5551

Doreen M. DeMeter, CPA www.bwkcpas.com

OHIO COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

Ohio County Development Authority
Wheeling, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

Jackson Kelly PLLC

Charleston, West Virginia

Ladies and Gentlemen:

Based upon the lease payments scheduled to be made to the Ohio County Development
Authority (the “Issuer”) pursuant to the Leases (as defined in the Supplemental and Amendatory
Resolution of the Issuer adopted February 23, 2011) and assuming that (i) the terms of the Leases

extend for the life of the Series 2011 A Bonds (as defined below), (ii) the interest rate on the Prior

Obligations (as defined in the aforesaid Supplemental and Amendatory Resolution) remains the

same rate as on the date hereof for the term of the Prior Obligations, (iii) the reserve account

payments for the Prior Obligations are funded from sale proceeds and other available funds not

constituting payments under the Leases, and (iv) all payments required under the Leases are made, it

is our opinion that such payments will be sufficient to provide revenues which will be sufficient to

pay 120% of the maximum amount required in any year for debt service and all reserve account

payments, if any, on the Water Project Bonds, Series 2011 A (West Infrastructure Fund) (the “Series

2011 A bonds”), to be issued to the West Virginia Water Development Authority on the date hereof,
and the Prior Obligations.

~ ~ ~4ci~’
Wheeling, West Virginia,
February 28, 2011.



OHIO COUNTY DEVELOPMENT AUTHORITY 3.6

WATER PROJECT BONDS, SERIES 2011 A.

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT FOR BONDS

The undersigned authorized representative of the West Virginia Water

Development Authority (the “Authority”), for and on behalf of the Authority, hereby
certifies as follows:

1. On this 28th day of February, 2011, in Charleston, West Virginia, the

Authority received the Water Project Bonds, Series 2011 A (West Virginia Infrastructure

Fund), of Ohio County Development Authority (the “Issuer”), in the principal amount of

$1,600,000, numbered AR-i, issued in the form of one bond, fully registered to the

Authority, and dated February 28, 2011 (the “Bonds”).

2. At the time of such receipt of the Bonds, they had been executed by
the President of the Issuer and attested by the Secretary-Treasurer of the Issuer, by their

respective manual signatures, and the official seal of the Issuer had been impressed upon

the Bonds.

WITNESS my signature on this 28th day of February, 2011.

WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY

Q~ a:~Authorized Representative

{C1941624.I}
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OHIO COUNTY DEVELOPMENT AUTHORITY 3.7

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

RECEIPT FOR BOND PROCEEDS

The undersigned President of Ohio County Development Authority (the

“Issuer”), for and on behalf of the Issuer, hereby certifies as follows:

On this 28th day of February, 2011, the Issuer received from the

West Virginia Water Development Authority (the “Authority”), as the original purchaser
of the $1,600,000 Ohio County Development Authority Water Project Bonds,
Series 2011 A (West Virginia Infrastructure Fund) (the “Series 2011 A Bonds”), the sum

of $321,059.96, being a portion of the principal amount of the Series 2011 A Bonds,
dated February 28, 2011. The Issuer understands that the remaining proceeds of the

Series 2011 A Bonds will be advanced to the Issuer by the Authority and the West

Virginia Infrastructure and Jobs Development Council from time to time as construction

proceeds to completion.

WITNESS my signature on this 28th day of February, 2011.

OHIO COUNTY DEVELOPMENT AUTHORITY

President

{C194 162 I. I}



OHIO COUNTY DEVELOPMENT AUTHORITY 3.8

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

REQUEST AND AUTHORIZATION TO

AUTHENTICATE, REGISTER AND DELIVER BONDS

United Bank, Inc.

Charleston, West Virginia

Ladies and Gentlemen:

We herewith hand to you, duly executed, the $1,600,000 Water Project
Bonds, Series 2011 A (West• Virginia Infrastructure Fund), in the form of one bond,
numbered AR-i, dated February 28, 2011 (the “Bonds”), of Ohio County Development

Authority (the “Issuer”), authorized to be issued under and pursuant to a Bond Ordinance

and a Supplemental and Amendatory Resolution duly adopted by the Issuer on February
23, 2011.

You are hereby requested and authorized to authenticate, register and

deliver the Bonds on behalf of the Issuer to the West Virginia Water Development
Authority.

WITNESS my signature on this 28th day of February, 2011.

OHIO COUNTY DEVELOPMENT

AUTHORITY

President

(SEAL)

Attest:
_______

Secretary-Treasurer

{C194 1625. I)



OHIO COUNTY DEVELOPMENT AUTHORITY 3.9

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

REGISTRAR’S AGREEMENT

THIS REGISTRAR’S AGREEMENT, dated as of the 28th day of February,
2011, by and between OHIO COUNTY DEVELOPMENT AUTHORITY, a public
corporation (the “Issuer”), and UNITED BANK, INC., Charleston, West Virginia (the
“Registrar”).

WHEREAS, the Issuer has, contemporaneously with the execution hereof,
issued and sold its $1,600,000 Water Project Bonds, Series 2011 A (West Virginia
Infrastructure Fund), dated February 28, 2011 (the “Bonds”), in the form of one bond, in

fully registered form, pursuant to a Bond Ordinance enacted on April 20, 2010, and a

Supplemental and Amendatory Resolution adopted by the Issuer on February 23, 2011

(collectively, the “Ordinance”);

WHEREAS, capitalized words and terms used in this Registrar’s
Agreement and not otherwise defined herein shall have the respective meanings given
them in the Ordinance, a copy of which is attached as Exhibit A hereto and incorporated
herein by reference;

WHEREAS, the Ordinance provides for an appointment by the Issuer of a

Registrar for the Bonds; and

WHEREAS, the Issuer desires to appoint, and by the Ordinance and this

Registrar’s Agreement does appoint, the Registrar to act as Registrar under the Ordinance

and to take certain other actions hereinafter set forth;

NOW, THEREFORE, it is agreed by and between the parties hereto as

follows:

1. Upon the execution of this Registrar’s Agreement by the Issuer and

the Registrar and during the term hereof, the Registrar does accept and shall have and

carry out the powers and duties of Registrar for the Bonds, all as set forth in the

Ordinance, such duties including, among other things, the duties to authenticate, register
and deliver Bonds upon original issuance and when properly presented for exchange or

transfer, and shall do so in accordance with any rules and regulations promulgated by the

United States Treasury Department or by the Municipal Securities Rulemaking Board or

similar regulatory bodies as the Issuer advises it of and with generally accepted industry

standards.

{C 194 1568. I)



2. The Registrar agrees to furnish the Issuer with appropriate records of

all transactions carried out by it as Registrar and to furnish the Issuer with the names and

specimen signatures of the Registrar’s authorized officers for the purposes of acting as the

Registrar and with such other information and reports as the Issuer may from time to time

reasonably require.

3. The Registrar shall have no responsibility or liability for any action

taken by it at the specific direction of the Issuer.

4. As compensation for acting as Registrar pursuant to this Registrar’s
Agreement, the Issuer hereby agrees to pay to the Registrar the compensation heretofore

agreed by the parties and set forth in the attached invoice.

5. It is intended that this Registrar’s Agreement shall carry out and

implement provisions of the Ordinance with respect to the Registrar. In the event of any

conflict between the terms of this Registrar’s Agreement and the Ordinance, the terms of

the Ordinance shall govern.

6. The Issuer and the Registrar each warrants and represents that it is

duly authorized and empowered to execute and enter into this Registrar’s Agreement and

that neither such execution nor the performance of its duties hereunder or under the

Ordinance will violate any order, decree or agreement to which it is a party or by which it

is bound.

7. This Registrar’s Agreement may be terminated by either party upon

60 days’ written notice sent by registered or certified mail to the other party, at the

following respective address:

ISSUER

Ohio County Development Authority
1500 Chapline Street

215 City County Building
Wheeling, WV 26003

Attention: President

REGISTRAR

United Bank, Inc.

500 Virginia Street East

Charleston, WV 25301

Attention: Corporate Trust Department

{C1941568.1}



The Issuer and the Registrar shall notify the other in writing of any change
of address.

8. The Registrar is hereby requested and authorized to authenticate,

register and deliver the Bonds in accordance with the Ordinance.

IN WITNESS WHEREOF, the parties hereto have respectively caused this

Registrar!s Agreement to be signed in their names and on their behalf, all as of the date

first written above.

OHIO COUNTY DEVELOPMENT AUTHORITY

~~

UNITED BANK, INC.

Author ed Officer

IC 194 1568. 1)



EXHIBIT A

See Bond Ordinance (Tab No. 9)

See Supplemental and Amendatory Resolution (Tab No. 10)

{C1941568.I}
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OHIO COUNTY DEVELOPMENT AUTHORITY 3.10

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

CERTIFICATE OF REGISTRATION OF BONDS

UNITED BANK, INC., Charleston, West Virginia, as Registrar (the

“Registrar”), hereby certifies that on the date hereof, the single, fully registered Water

Project Bonds, Series 2011 A (West Virginia Infrastructure Fund), of Ohio County
Development Authority (the “Issuer”), dated February 28, 2011, in the principal amount

of $1,600,000, numbered AR-I, was registered as to principal and interest, in the name

of “West Virginia Water Development Authority” in the books of the Issuer kept for that

purpose at our office, by a duly authorized officer on behalf of the Registrar.

WITNESS my signature on this 28th day of February, 2011.

UNITED BA K, INC., as Registrar

Auth~ri1~d Officer

{C194 1560. 1)



OHIO COUNTY DEVELOPMENT AUTHORITY 3.11

WATER PROJECT BONDS, SERIES 2011 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

ACCEPTANCE OF APPOINTMENT AS DEPOSITORY BANK

PROGRESSIVE BANK, Wheeling, West Virginia, hereby accepts

appointment as Depository Bank for the Series 2011 A Bonds Construction Trust Fund

(the “Fund”) in connection with a Bond Ordinance enacted by the Ohio County
Development Authority (the “Issuer”) on April 20, 2010, and a Supplemental and

Amendatory Resolution adopted by the Issuer on February 23, 2011 (collectively, the

“Ordinance”), authorizing the issuance of the Issuer’s Water Project Bonds,
Series 2011 A (West Virginia Infrastructure Fund), in the aggregate principal amount of

$1,600,000, dated February 28, 2011, and agrees to serve as Depository Bank for the

Fund, all as set forth in the Ordinance.

WITNESS my signature on this 28t1~~ day of February, 2011.

PROGRESSIVE BANK

- 00

Authorized Office /

{C194 1559 1)



WEST VIRGINIA MUNICIPAL BOND COMMISSION

Suite 401

1207 Quarrier Street, Charleston, WV 25301

(304) 558-3971

3.12

NEW ISSUE REPORT FORM

Date of Report: February 28, 2011

ISSUE: Ohio County Development Authority Water Project Bonds, Series 2011 A (West Virginia

Infrastructure Fund)

ADDRESS: 1500 Chapline Street, 215 City County Building, Wheeling, WV 26003 COIJNTY: Ohio

PURPOSE OF ISSUE: New Money j~_
Refunding

_____

Refunds issue(s) dated:

ISSUE DATE: February 28, 2011

ISSUE AMOUNT: $1,600,000
list DEBT SERVICE DUE: March 1, 2013

I St DEBT SERVICE AMOUNT: $26,669.00

CLOSING DATE: February 28, 2011

RATE: 3%

PRiNCIPAL DUE: March 1, 2013

PAYING AGENT: Municipal Bond Commission

OTHER: WV Infrastructure & Jobs Development Council

_________________________Contact Person: Jim Ellars

_____________________________Function: Executive Director

_________________________________Phone: _ 558-4607

DEPOSITS TO MBC AT CLOSE: ____________Accrued Interest: $____________________

—

Capitalized Interest: $_________________________

By _______Wire _____________Reserve Account: $______________________
__________Check Other: $

REFUNDS & TRANSFERS BY MBC AT CLOSE:

By _____Wire ________To Escrow Trustee: $_______________________
________Check ________To Issuer: $_______________________

________IGT ________To Cons. Invest. Fund $______________________
_________________________________To Other: $_____________________

NOTES: The Series 2011 A Bond Reserve Account shall be funded over 10 years

FOR MUNICIPAL BOND COMMISSION USE ONLY:

Documents Required:
Transfers Required:

BOND COUNSEL: Jackson Kelly PLLC
Contact Person: Samme L. Gee, Esquire

Phone: (304) 340-1318

UNDERWRITERS COUNSEL: Kauffelt & Kauffelt

Contact Person: Mark E. Kauffelt, Esquire
Phone: (304) 345-1272

CLOSING BANK: Progressive Bank ESCROW TRUSTEE:

_____________________________________________Contact Person:

Contact Person: Diane Kosky Phone:
__________

Phone: (304J 233-0060

KNOWLEDGEABLE ISSUER CONTACT:

Contact Person: Greg Stewart

Position: County Administrator

Phone: (304) 234-3628

E-Mail: OHCOUNTYSTEWART(2l~aol.com

{C194 1557. 1)



PWSID: WV3303508

State of West Virginia
OFFICE OF ENVIRONMENTAL HEALTH SERVICES
CAPITOL & WASHINGTON STREETS 1 DAVIS SQUARE, SUITE 200 ~tALES~1~ ~~fJ1

Telephone (304) 558-2981

PERi~’1IT 01 ZOlO

(Water) 0

~ cX~ST &
PROJECT: 1.0MG Elevated Water Storage Tank j~RM.LTiNOC~ 1~

LOCATION: “The Highlands” COUNTY: Ohio DATE: 2-23-2010

THIS IS TO CERTIFY that after reviewing plans, specifications, application forms, and other essential information that

Ohio County Public Service District

411 National Road

Triadelphia, West Virginia 26059

is hereby granted approval to: install approximately 300 LF of 16” water line; one (1) 1,000,000 gallon
elevated water storage tank; and all necessary valves, controls, and appurtenances.

Facilities are to serve “The Highlands”. This is the first phase of a project that will also include a 1400

GPM water booster station and 16” water mains from Wheeling to “The Highlands”.

NOTE: This permit Is contingent upon: 1) All new water lines and tank being
disinfected, flushed, and bacteriologically tested prior to use; and

2) Enclosing the tank with a minimum six (6) feet high fence with a

locking gate.

The Environmental Engineering Division of the OEHS-Wheeling District Office, (304) 23 8-1 145, is to

be notified when construction begins.

Validity of this permit is contingent upon conformity with plans, specifications, application forms, and other information

submitted to the West Virginia Bureau for Public Health.

FOR THE DIRECTOR

William S. Herold, Jr., .E., Assistant Manager
Infrastructure and Capacity Development
Enviromnental Engineering Division

WSH:bms

pc: ~Coast & Vaughn, Inc.

Amy Swann, PSC

James W. Ellars, P.E., PSC-Eng. Div.

Ohio County Health Department
OEHS-EED Wheeling District Office



PWSID: WV3303508

State of West Virginia
OFFICE OF ENVIRONMENTAL HEALTh SERVICES

CAPITOL & WASHINGTON STREETS I DAVIS SQUARE, SUITE 200

Telephone (304) 558-2981

PER1VLIT MAY 2 12010

(Water)• VAUGHN, COAST &

PROJECT: 1400 GPM Elm Grove Booster Station

LOCATION: “The Highlands” COUNTY: Ohio DATE: 5-14-20 10

THIS IS TO CERTIFY that after reviewing plans, specifications, apphcation forms, and other essential information that

Ohio County Public Service District

411 National Road

Triadeiphia, West Virginia 26059

is hereby granted approval to: install approximately 11,320 LF of 16”,. 20 LF of 12”, 85 LF of 8” and 30 LF of

6” water line; one (1) 1400 GPM duplex (expandable to a triplex) booster station with booster

chlorination; and all necessary valves, controls and appurtenances.

Facilities are to serve “The Highlands”. This is part of the second phase of a project that will continue

from 1.0 MG Storage tank previously permitted (Permit No. 18,504), and will also include 16” water

mains from Wheeling to “The Highlands”.

NOTE: This permit is contingent upon all new water lines being disinfected,
flushed and bacteriologically tested, prior to use.

The Environmental Engineering Division of the OEHS-Wheeling District Office, (304) 238-1145, is to

be notified when construction begins. S

Validity of this permit is contingent upon conformity with plans, specifications, application forms, and other information

submitted to the West Virginia Bureau for Public Health.

FOR THE DIRECTOR

William S.. HeroldfJr., P.~I%ssistant Manager
Infrastructure and Capacity Development
Environmental Engineering Division

WSH:plk
pe: Vaughn, Coast & Vaughn, Inc

Amy Swann, PSC
• James W. Ellars, P.E., PSC-Engineering Division

Ron Horton, P.E.

Ohio County Health Department
OEHS-EED Wheeling District Office



PWSID: WV3303516

State of West Virginia
OFFICE OF ENVIRONMENTAL HEALT1~

______

CAPITOL & WASHINGTON STREETS 1 DAVIS SQUARE, SUITE 200 ~1 ‘~Jl~J~~25 ~1

Telephone (304) 558-2981

PERMIT
MAY212O1O

(W t )
VAUGHN, COAST&

PROJECT: 16”Transmission Mains ~ 7

LOCATION: “The Highlands” COUNTY: Ohio DATE: 5-14-2010

THIS IS TO CERTIFY that after reviewing plans, specifications, application forms, and other essential information that

City of Wheeling — Water Department
1500 Chapline Street

• Wheeling, West Virginia 26003

is hereby granted approval to: install approximately 12,150 LF of 16” water line and all necessary valves and

appurtenances.

Facilities are to serve “The Highlands”. This is part of the second phase of a project that will continue

from 1.0 MG Storage tank previously permitted (Permit No, 18,504, and will also include a new 1400

GPM duplex booster station at Elm Grove.

NOTE: This permit is contingent upon all new water lines being disinfected,
flushed and bacterlologically tested, prior to use.

The Environmental Engineering Division of the OEHS-Wheeing District Office, (304) 238-1145, is to

be notified when construction begins.

Validity of this permit is contingent upon conformity with plans, specifications, application forms, and other information

submitted to the West Virginia Bureau for Public Health.

FOR THE DIRECTOR

William S. Herold, Jr., PB., t Manager
Infrastructure and Capacity Development
Environmental Engineering Division

WSH:plk

pc: Vaughn, Coast & Vaughn, Inc

Amy Swarm, PSC
James W. Ellars, P.E.,PSC-Engineering Division

Ron Horton, PE.
Ohio County Health Department
OEHS-EED Wheeling District Office
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SUBJECT TO THE PROVISIONS, CONDITIONS AND EXCLUSIONS OF THE POLICIES LISTED ABOVE. IT IS AGREED THAT THE

CERTIFICATE HOLDER IS AN AODITIONAL INSUREO WITH RESPECTS TO:

;CONSTRUCTION WATER TANK PRO.JECT

CERTIFICATE HOLDER A~flONALION(tT~*~
—

CANCELLATION

WEST ViRGiNIA WATER DEVELOPMENT AUTHORITY
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INSURERS AFFORDING COVERAGE
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JACKSONK~uy
ATtORNEYS AT LAW PLLC

500 LEE STREET EAST • SUITE 600 • P0. BOX 553. CHARLESTON, WEST ViRGINIA 25322 • TELEPHONE: 304-340-1000 • TELECOPIER: 304-340-130

www.jocksonk~’Iiy.corn

CLOSING MEMORANDUM 3.15

To: Carol Cummings
Jim Ellars

Sara Boardman

Greg Stewart

From: Samme Gee

Date: February 28, 2011

Re: Ohio County Development Authority Water Project Bonds, Series 2011

A (West Virginia Infrastructure Fund)

DISBURSEMENTS TO DISTRICT

Payor: West Virginia Infrastructure Fund

Source: Series 2011 A Bonds Proceeds

Amount: $321,059.96
Date: February 28, 2011

Form: Wire Transfer

Payee: Ohio County Development Authority
Bank: Progressive Bank

875 National Road, Wheeling, WV 26003

Contact: Diane Kosky, (304) 233-0060

Routing No.: 043403224

Account No.: 1514864

Account: Series 2011 A Bonds Construction Trust Fund

{C1989719.l}
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II
JACKSONlqEuY

ATTORNEYS AT LAW PLLC

500 LEE STREET EAST • SUITE 1600 • P.O. BOX 553 • CHARLESTON. WEST VIRGINIA 25322 • TELEPHONE: 304-340-I 000 • TELECOPIER: 304-340-1130

wwwjacksonkelly.corn

4.1

February 28, 2011

Ohio County Development Authority
Wheeling, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Re: Ohio County Development Authority Water Project Bonds,
Series 2011 A (West Virginia Infrastructure Fund)

Ladies and Gentlemen:

We have served as bond counsel to Ohio County Development Authority
(the “Issuer”) in connection with the issuance of its Water Project Bonds, Series 2011 A

(West Virginia Infrastructure Fund), dated the date hereof (the “Bonds”).

We have examined certified copies of proceedings and other papers relating
to the authorization of (i) a loan agreement for the Bonds, dated February 28, 2011,

including all schedules and exhibits attached thereto (the “Loan Agreement”), by and

between the Issuer and the West Virginia Water Development Authority (the
“Authority”), on behalf of the West Virginia Infrastructure and Jobs Development
Council (the “Council”), and (ii) the Bonds to be purchased by the Authority in

accordance with the provisions of the Loan Agreement. The Bonds are issued in the

principal amount of $1,600,000, in the form of one bond, registered as principal and

interest to the Authority, bearing interest at 3%, with principal and interest payable

quarterly on March 1, June 1, September 1 and December 1 of each year,

commencing March 1, 2013, all as set forth in the Schedule Y attached to the Loan

Agreement and incorporated in and made a part of the Bonds.

{C 194 1547. 1)
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Ohio County Development Authority
West Virginia Infrastructure and Jobs Development Council

West Virginia Water Development Authority

February 28, 2011

Page 2

The Bonds are issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly, Chapter 7,
Article 12, Chapter 8, Article 16 and Chapter 31, Article 15A of the Code of

West Virginia, 1931, as amended (collectively, the “Act”), for the purposes of (i) paying
a portion of the costs of acquisition and construction of certain waterworks facilities

located in Ohio County (the “Project”); and (ii) paying certain costs of issuance of the

Bonds and related costs.

We have also examined the applicable provisions of the Act and a Bond

Ordinance duly adopted by the Issuer on April 20, 2010, as supplemented and amended

by a Supplemental and Amendatory Resolution duly adopted by the Issuer on February
23, 2011 (collectively, the “Ordinance”), pursuant to and under which Act and Ordinance

the Bonds are authorized and issued, and the Loan Agreement is entered into. The Bonds

are subject to redemption prior to maturity to the extent, at the time, under the conditions

and subject to the limitations set forth in the Ordinance and the Loan Agreement. All

capitalized terms used herein and not otherwise defined herein shall have the same

meaning set forth in the Ordinance and the Loan Agreement when used herein.

Based upon the foregoing and upon our examination of such other

documents as we have deemed necessary, we are of the opinion, under existing law, as

follows:

1. The Issuer is a duly created and validly existing county development

authority and is a public corporation with perpetual existence in Ohio County of the State

of West Virginia, with full power and authority to acquire and construct the Project, to

transfer the Series 2011 Facilities to Ohio County Public Service District and the City of

Wheeling to enact the Ordinance and to issue and sell the Bonds, all under the Act and

other applicable provisions of law.

2. The Loan Agreement has been duly authorized by and executed on

behalf of the Issuer and is a valid and binding special obligation of the issuer, enforceable

in accordance with the terms thereof

3. The Loan Agreement inures to the benefit of the Authority and the

Council and cannot be amended so as to affect adversely the rights of the Authority and

the Council or diminish the obligations of the Issuer, without the written consent of the

Authority and the Council.

{C194 1547. I)



Ohio County Development Authority
West Virginia Infrastructure and Jobs Development Council

West Virginia Water Development Authority
February 28, 2011

Page 3

4. The Issuer has legally and effectively adopted the Ordinance and all

other necessary resolutions, orders or ordinances in connection with the issuance and sale

of the Bonds. The Ordinance constitutes a valid and binding obligation of the Issuer,
enforceable against the Issuer in accordance with its terms thereof and contains

provisions and covenants substantially in the form of those set forth in Section 4.1 of the

Loan Agreement, as modified by the Special Conditions set forth in Schedule Z to the

Loan Agreement.

5. The Bonds have been duly authorized, issued, executed and

delivered by the Issuer to the Authority and are valid, legally enforceable and binding

special obligations of the Issuer, payable from and secured by a first lien on (i) the

revenues derived from the Leases and an Assignment of Rents and Leases, shared with

WesBanco Bank, Inc. as owner of the Prior Obligations on a Last-in/Last-out basis,

subject to the Intercreditor Agreement, (ii) a first lien on designated real property

pursuant to a Credit Line Deed of Trust, Security Agreement and Fixture Filing that is on

a parity and pro rata with the shared lien on such real property of WesBanco Bank, Inc.

and subject to the Intercreditor Agreement, and (iii) a pledge of the Surplus Revenues of

the Issuer.

6. Under the Act, the Bonds and the interest, if any, thereon are exempt
from taxation by the State of West Virginia and the other taxing bodies of the State.

7. The Bonds have not been issued on the basis that the interest, if any,

thereon is or will be excluded from the gross income of the owners thereof for federal

income tax purposes. We express no opinion regarding the excludability of such interest

from the gross income of the owners thereof for federal income tax purposes or other

federal tax consequences arising with respect to the Bonds.

No opinion is given herein as to the effect upon the enforceability of the

Bonds under any applicable bankruptcy, insolvency, reorganization, moratorium or other

laws affecting creditors’ rights or the exercise ofjudicial discretion or principles of equity
in appropriate cases.

{C1941547.I}



Ohio County Development Authority
West Virginia Infrastructure and Jobs Development Council

West Virginia Water Development Authority
February 28, 2011

Page 4

We have examined the executed and authenticated Bond numbered AR-i

and in our opinion, the form of said Bond and its execution and authentication are regular
and proper.

Very truly yours,

~k~ft~c

{C194 1547. I)



Dinsmore&ShohlLL
ATTORNEYS

Christopher P. Riley
(304)230-1633

christopher.riley@dinslaw.com

February 28, 2011

Ohio County Development Authority
1500 Chapline Street

Wheeling, West Virginia 26003

West Virginia Infrastructure and Jobs Development Council

180 Association Drive

Charleston, West Virginia 25311

West Virginia Water Development Authority
160 Association Drive

Charleston, West Virginia 2531 1-12 17

Jackson Kelly PLLC
500 Lee Street, East

Charleston, West Virginia 25301-2189

Re: Ohio County Development Authority Water Project Bonds, Series 2011 A (West Virginia
Infrastructure Fund)

Ladies and Gentlemen:

We are counsel to Ohio County Development Authority (the “Issuer”). As such counsel, we have

examined copies of the approving opinions of Jackson Kelly PLLC, as bond counsel, relating to the above

captioned bonds of the Issuer (the “Bonds”), a loan agreement for the Series 2011 A Bonds, dated

February 28, 2011, including all schedules and exhibits attached thereto (the “Loan Agreement”), by and

between the Issuer and the West Virginia Water Development Authority (the “Authority”), on behalf of

the West Virginia Infrastructure and Jobs Development Council (the “Council”), a Bond Ordinance

duly enacted by the Board of the Issuer (the “Board”) on April 20, 2010, as supplemented by a

Supplemental and Amendatory Resolution duly adopted on February 23, 2011 (collectively, the

“Ordinance”), orders of The County Commission of Ohio County relating to the creation of the Issuer and

the appointment of members of the Board, and other documents relating to the Bonds and the Issuer. All

capitalized terms used herein and not otherwise defined herein shall have the same meaning set forth in

the Loan Agreements and the Ordinance when used herein.

We are of the opinion that:

1. The Issuer is a duly created and validly existing county development authority and is a

public agency and political subdivision of the State of West Virginia and a public corporation with

Bennett Square
2100 Market Street Wheeling, WV 26003

304.230.1700 304.230.1610 fax www.dinslaw.com

Char~leston Cincinnati Columbus Dayton Lexinaton Louisville Moroantown Pittsburnh Whpelinn



Ohio County Development Authority
West Virginia Infrastructure and Jobs Development Council
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perpetual existence in Ohio County, with full power and authority to acquire and construct the Project, to

transfer the Series 2011 Facilities to Ohio County Public Service District and to adopt the Ordinance, all

under the Act and other applicable provisions of law.

2. The members and officers of the Board have been duly and properly appointed and

elected, have taken the requisite oaths and are thereby authorized to act on behalf of the Issuer in their

respective capacities.

3. The Loan Agreement has been duly authorized, executed and delivered by the Issuer and,

assuming due authorization, execution and delivery by the Authority, constitutes a valid and binding
agreement of the Issuer, enforceable in accordance with its terms.

4. The Ordinance has been duly enacted by the Board and is in full force and effect.

5. The execution and delivery of the Bonds and the Loan Agreement and the consummation

of the transactions contemplated by the Bonds, the Loan Agreements and the Ordinance, and the carrying
out of the terms thereof, do not and will not, in any material respect, conflict with or constitute, on the

part of the Issuer, a breach of or default under any resolution, agreement or other instrument to which the

Issuer is a party or any existing law, regulation, court order or consent decree to which the Issuer is

subject.

6. The Issuer has received all permits, licenses, approvals, consents, exemptions, orders,
certificates, registrations and authorizations necessary for the creation and existence of the Issuer, the

issuance of the Bonds, the acquisition and construction of the Project, the transfer of the Series 2011

Facilities to Ohio County Public Service District and the City of Wheeling, including, without limitation,
all requisite permits, approvals, orders and certificates from The County Commission of Ohio County, the

West Virginia Bureau for Public Health, the Council and the Public Service Commission of West

Virginia (the “PSC”).

7. To the best of our knowledge, there is no litigation, action, suit, proceeding or

investigation at law or in equity before or by any court, public board or body, pending or threatened,
wherein an unfavorable decision, ruling or finding would adversely affect the transactions contemplated
by the Loan Agreement, the Bonds, the Deed of Trust, the Assignment of Rents and Leases and the

Ordinance, the acquisition and construction of the Project, the operation of the Series 2011 Facilities, the

validity of the Bonds, the collection of the revenues of the Leases or the pledge of the first lien on the

property subject to the Leases or the pledge of the Surplus Revenues for the payment of the Bonds as

described in the Ordinance, with the exception that the following civil actions that may affect the priority
of liens on the pledged property if a judgment is rendered during present term of court, which ends May
8, 2011:

a) Savage Construction Co. v. Ohio County Development Authority, Civil Action

No. I 0-C-405 (REW) (Ohio County Circuit Court, West Virginia), in which the plaintiff seeks to have an

March 12, 2010 arbitrator’s award for $260,099.94 entered as a judgment against the Issuer. Issuer arid

plaintiff are actively negotiating an agreement on payment and satisfaction of the award without entry of

judgment. Counsel for the Issuer anticipates that a definite, written agreement will be reached by March
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1, 2011. Issuer has advised that the award amount is subject to possible offset from a cross-claim against
plaintiff in excess of $900,000 asserted in the civil action referenced below.

b) Kelly Paving, Inc. v. Savage Construction Company and Ohio County
Development Authority, Civil Action No. 10-C-444 (REW) (Ohio County Circuit Court, West Virginia),
in which Kelly Paving, Inc. presented breach of contract claims against Savage Construction Company
and an unjust enrichment claim against the Issuer related to the preceding civil action. No scheduling
order has been entered or trial date, set. Disposition of this action during the present term of court is not

reasonably likely.

8. We have ascertained that all successful bidders have provided the drug-free workplace
affidavit, submitted their drug-free workplace plan, and the contracts contain language that comply with

the Drug Free Workplace Act, Article 1D, Chapter 21 of the West Virginia Code. We have also

ascertained that all successful bidders have made required provisions for all insurance and payment and

performance bonds and we have reviewed such insurance policies or binders and such bonds for accuracy.

We have reviewed the contracts, the surety bonds and the policies or other evidence of insurance

coverage in connection with the Project and verified that such surety bonds and policies (1) are in

compliance with the contracts; (2) are adequate in form, substance and amount to protect the various

interests of the Issuer; (3) have been executed by duly authorized representatives of the proper parties; (4)
meet the requirements of the Act, the Ordinance and the Loan Agreements; and (5) all such documents

constitute valid and legally binding obligations of the parties thereto in accordance with the terms,

conditions and provisions thereof.

In our examination of the documents referred to above, we have assumed, without independent

investigation, the genuineness of all signatures, the legal capacity of all individuals who have executed

any of the documents reviewed by us, the authenticity of all documents submitted to us as originals, the

conformity to the original documents of all documents submitted to us as certified, photostatic or

reproduced or conformed copies of validly existing agreements or other documents, and the authenticity
of all such latter documents and that the statements regarding the matters of fact in the certificates,

records, agreements, instruments and documents that we have examined are accurate and complete.

We have also assumed, without independent investigation, that the Loan Agreement has been

duly authorized and executed by, and represents a legal, valid and binding obligation of, each party
thereto other than the Issuer.

Whenever we indicate that our opinion is based upon our knowledge or words of similar import,
our opinion is based solely, without independent verification, on the actual knowledge of the attorneys in

this firm who are representing the Issuer in connection with the Loan Agreement or any other matter.

This Opinion is subject to the effect of liquidation, conservatorship, insolvency, bankruptcy,
reorganization, moratorium, and similar debtor relief laws of general application; to the power of courts to

award damages in lieu of granting equity remedies (including the equity remedy of specific performance)
and other generally applicable federal and state laws, statutes, ordinances, rules and regulations and

generally applicable principles which may modify, limit, render, unenforceable, or delay certain rights
and remedies of Lender but which, in our opinion, except for the economic consequences of any such
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judicial or other procedural delay or impediment which may be imposed by, relate to, result from such

generally applicable laws, statutes, ordinances, rules, regulations, and decisions, will not materially
diminish the practical realization of the benefits intended to be conferred by the Loan Documents.

This Opinion is as of the date hereof and we undertake no, and hereby disclaim any, obligation to

further advise you of any change in any matter set forth herein. This opinion is limited to the laws of the

State of West Virginia and the federal laws of the United States and is rendered only with respect to the

laws, and the rules, regulations, and orders thereunder, which are currently in effect. This opinion is

furnished by us solely for your benefit and the benefit your legal counsel in connection with the

transactions referred to above and may not be circulated to, or relied upon by, any other person without

our prior written consent.

truly ours /

r~ pher . ley
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Re: Final Title Opinion for Ohio County Development Authority

Ladies and Gentlemen:

I am counsel to the Ohio County Development Authority (the “Issuer”) in connection with a

proposed project to construct certain waterworks facilities to be located in Ohio County (the “Project”),
which shall be constructed, acquired, and transferred to the City of Wheeling and the Ohio County Public

Service District by the Issuer. I provide this final title opinion on behalf of the Issuer to satisfy the

requirements of the West Virginia Infrastructure and Jobs Development Council and the West Virginia
Water Development Authority for the Project. Please be advised of the following:

1. The Issuer is a duly created and validly existing county development authority and is a

public corporation with perpetual existence in Ohio County under the laws of the State of West Virginia
and is authorized to construct, acquire, and transfer the Project to the City of Wheeling and Ohio County
Public Service District as approved by the West Virginia Bureau for Public Health.

2. The Issuer has obtained all necessary permits and approvals for the construction of the

3. I have investigated and ascertained the location of, and I am familiar with the legal
description of, the necessary sites, including easements and/or rights of way, required for the Project as

set forth in the plans for the Project prepared by Vaughn Coast & Vaughn, Inc., the consulting engineers
for the Project.
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4. 1 have examined the records on file in the Office of the Clerk of The County Commission

of Ohio County, West Virginia, the county in which the Project is to be located, and, in my opinion, the

Issuer has acquired legal title or such other estate, easements, or interests in all of the necessary site

components for the Project sufficient to assure undisturbed use and possession for the purpose of

construction, operation, and maintenance for the estimated life of the Project.

5. All deeds, easements, and rights of way which have been acquired to date by the Issuer

and assigned to the Issuer have been duly recorded in the Office of the Clerk of The County
Commission of Ohio County to protect the legal title to and interest of the Issuer.

V trulyy rs,

erP hey

CPRImId
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