CITY OF WHITE SULPHUR SPRINGS
SEWER REVENUE BONDS, SERIES 2009 A
(WEST VIRGINIA SRF PROGRAM)
Closing Date: April 9, 2009

TRANSCRIPT OF PROCEEDINGS

DOCUMENT NO. DESCRIPTION INDEX NO.

I. Organizational Documents

Certified copies of Chapter 16, Article 13 and Chapter 22C,
Article 2 of the Code of West Virginia, 1931, as amended.

Charter.
Oaths of Office of Mayor, City Clerk and Council Members.
Ordinance Creating Sanitary Board.

Oaths of Office of Sanitary Board Members.

II. Authorizing Documents

Public Service Commission Order.
Infrastructure Council Approval Letter.
Loan Agreement.

24 Rate Ordinance.

2 PSC Rate Approval.

2.6 Affidavit of Publication of the Rate Ordinance and Notice
of Public Hearing.

2.7 Petition of Sanitary Board.

2.8 Bond Ordinance.
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3.4

3.2

3

34

3.5

3.6

3

3.8

3.9

3.10

{C1410967.1}

Supplemental Resolution.
Minutes of Council Meetings regarding All Readings and
Public Hearing of the Bond Ordinance and Adoption of the

Supplemental Resolution.

Affidavit of Publication of the Notice of Public Hearing
and Abstract of Bond Ordinance.

Specimen Bond.
Bond Register.
Series 1987 Bond Ordinance and Supplemental Resolution.

USDA Consent to Issuance of Parity Bonds.

III. Certificates, Receipts and Other Documents

General Certificate.
Certificate as to Use of Proceeds.

Certificate of Recorder as to Truth and Accuracy of
Documents Delivered.

Certificate of Consulting Engineer.
Certificate of Accountant.

Receipt for Bonds.

Receipt for Bond Proceeds.

Request and Authorization to Authenticate and Deliver
the Bonds.

Registrar’s Agreement.

Certificate of Registration of Bonds.

7




Acceptance of Appointment As Depository Bank.
Municipal Bond Commission New Issue Report Form.
NPDES Permit.

Evidence of Insurance.

Closing Memorandum.

Evidence of 2008 Design Bond Payment.

IV. Opinions
Opinion of Jackson Kelly PLLC, Bond Counsel.
Opinion of City Attorney.

Final Title Opinion.
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State of West Virginia
WATER DEVELOPMENT AUTHORITY

180 Association Drive, Charleston, WV 25311-1217
(304) 558-3612 - (304) 558-0299 (Fax)
Internet: www.wvwda.org - Email: contact@wwvwda.org
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The ;L-l-thority real-l-ests that the following information concerning the individual who will be reSpons:ble for sending Debt Service Payments to the Municipal Bond -
Commussion be provided. (If that individual is in attendance, he/she should also sign above.) Please Print:
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REMINDER: As a participant in this program, the Local Governmental Agency (LGA) agrees and is required to submit annually to the WDA a copy of its audited
financial statements and a copy of its adopted budget. Also, pursuant to the Loan Agreement and the NonArbitrage Certificate (both of which are contained in the bond

transcript) you are to provide annually to the WDA a rebate calculation certificate or an exception opinion showing whether a rebate amount is due to the US Government
under arbitrage requirements in Section 148(f) of the US Internal Revenue Code, 1986, as amended.
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ARTICLE 13

SEWAGE WORKS OF MUNICIPAL CORPORATIONS
AND SANITARY DISTRICTS

Section

16-13-1. Acquisition, operation, etc., of works; acquisition of property; issuance of
bonds. :

16-13-2. Sanitary board to supervise and control construction, etc., of works:
appointment of board; definitions.

16-13-3. Powers of sanitary board; contracts; employees; compensation thereof:
extensions and improvements; replacement of damaged public works.

16-13-4. Payment of preliminary expenses of surveys, etc.

16-13-5. Ordinance necessary before acquisition or construction of works.

16-13-6. Publication and hearing upon ordinance.

16-13-7. Acquisition by condemnation or purchase.

16-13-8. Cost of works.

16-13-9. Contracts and obligations incurred to be paid for solely by revenue bonds,

16-13-10.  Interest on and redemption of bonds; form; statement on face of bond:
negotiability; exemption from taxation; registration; execution; sale;
disposition of surplus proceeds; additional and temporary bonds.

16-13-11.  Additional bonds to extend or improve works.

16-13-12.  Additional bonds for extension, etc., of works to have equal priority with
original bonds.

16-13-13.  Application of revenue from bonds; lien.

16-13-14.  Securing bonds by trust indenture.

16-13-15.  Sinking fund; transfer of balance of net revenues.

16-13-16.  Rates for service; deposit required for new customers; forfeiture of
deposit; reconnecting deposit; tenant’s deposit; change or readjust-
ment; hearing; lien and recovery; discontinuance of services.

16-13-17.  Government units subject to established rates.

16-13-18.  Supervision of works by sanitary board; organization of board; qualifica-
tions, terms and compensation of members.

16-13-18a. Publication of financial statement.

16-13-19.  Contract with other municipalities for service of works; powers of lessee as
to rates; intercepting sewers.

16-13-20.  Discharge of lien on property acquired.

16-13-21.  Action on certificates or attached coupons; receivers.

16-13-22.  Powers conferred in addition to existing powers; jurisdiction outside cor-
porate limits.

16-13-22a. Grants, loans and advances.

16-13-22b. Contracts for abatement of pollution.

16-13-22c. Refunding bonds.

16-13-22d. Subordination of bonds.

16-13-22e. Operating contract.

16-13-22f. Exemption of bonds from taxation.

16-13-22g. Covenants with bondholders.

16-13-23.  Article deemed full authority for construction, etc., of works and issue of
bonds; alternative method; powers of state department of health unaf:
fected. B |

16-13-23a. Additional powers of municipality upon receipt of order to cease pollution.

16-13-24.  Article to be construed liberally. :
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MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS § 16-13-1

§ 16-13-1. Acquisition, operation, etc., of works; acquisition of property;
issuance of bonds

(a) Any municipal corporation and/or sanitary district in the state of West
virginia is hereby authorized and empowered to own, acquire, construct, equip,
operate and maintain within and/or without the corporate limits of such
municipal corporation:

(1) A sewage collection system and/or a sewage treatment plant or plants,
intercepting sewers, outfall sewers, force mains, pumping stations, ejector
stations, and all other appurtenances necessary or useful and convenient for the
collection and/or treatment, purification and disposal, in a sanitary manner, of
the liquid and solid waste, sewage, night soil and industrial waste of such
municipal corporation and/or sanitary district, including acquisition of the
municipal sewerage system resulting from the severance of a combined system
pursuant to section one-b, article twenty, chapter eight of this code; and

(2) A stormwater collection system and control system, including all lines,
pumping stations and all other facilities and appurtenances necessary or useful
and convenient for the collection and control of stormwater, and an associated
stormwater management program.

. (b) Any municipal corporation and/or sanitary district in the state of West
Virginia is hereby authorized and empowered to acquire by gift, grant, pur-
chase, condemnation, or otherwise, all necessary lands, rights-of-way and
property therefor, within and/or without the corporate limits of such municipal
corporation and/or sanitary district, and to issue revenue bonds to pay the cost
of such works and property.

(c) Any municipality may serve and supply the facilities of such sewerage
system and a stormwater system and associated stormwater management
program within the corporate limits of the municipality and within the area
extending twenty miles beyond the corporate limits of such municipality:
Provided, however, That the municipality may not serve or supply the facilities
of such sewerage system or stormwater system within the corporate limits of
any other municipality without the consent of the governing body thereof:
Provided, That for stormwater systems, within the twenty miles beyond the
municipality’s corporate limits the only areas the municipality may serve and
Supply shall be those areas from which stormwater affects or drains into the
municipality.

(d) No obligations shall be incurred by any municipality and/or sanitary
district in construction or acquisition except such as is payable solely from the
funds provided under the authority of this article.

..(e) No municipal corporation or sanitary district may acquire, construct,

© establish, extend, repair or equip or thereafter repair, maintain and operate a
combined waterworks, sewerage or stormwater system, which includes high-
* ways, road and drainage easements, and/or stormwater facilities constructed,
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§ 16-13-1

PUBLIC HEALTH

owned and/or operated by the West Virginia Division of Highways without the
express agreement of the commissioner of highways.

Acts 1933, Ex. Sess., c. 25, § 1; Acts 1955, c. 132; Acts 1986, c. 118; Acts 2001, c. 212,

eff. 90 days after April 14, 2001.

J

Library References )

Municipal Corporations €270, 708, 711, 950.
Westlaw Topic No. 268.

C.J.S. Municipal Corporations §§ 1535, 170§
to 1709.

Notes of Decisions

Construction and application 1

Jurisdiction 7

Police power 3

Power to incur indebtedness and expenditures
6

Public improvements 5

Regulation of public utilities 2

Revenue bonds for construction 4

1. Construction and application

Statutes dealing with municipally owned and
operated sewer systems should be read and
construed together. Code, 8-4-20, 16-13-1,
16-13-2, 16-13-16, 24-1-1 et seq., 24-2-1 et seq.,
24-3-1 et seq. Delardas v. Morgantown Water
Commission, 1964, 137 S.E.2d 426, 148 W.Va.
776. Statutes & 223.2(21)

Statutes relating to supervision and regula-
tion of public utilities by Public Service Com-
mission and statute dealing with municipally
owned sewer systems relate to the same subject
and should be read and construed together.
Code, 16-13-1 et seq., 24-1-1 et seq. State ex
rel. City of Wheeling v. Renick, 1960, 116
S.E.2d 763, 145 W.Va. 640. Statutes &
223.2(27)

2. Regulation of public utilities

Under West Virginia Act authorizing munici-
palities to construct sewage collection systems
and sewage treatment plants and to issue reve-
nue bonds to pay cost thereof, money used in
preliminary engineering work prior to actual
beginning of construction of sewage disposal
system is not required to be handled by sanitary
board, but board is merely required to supervise
and control the construction and maintenance
of the project. Code W.Va. 16-13-16,
16-13-18, 16-13-32. U.S. v. City of Charles-
ton, 1957, 149 F.Supp. 866. Health & 369

Under statute declaring that words “public
utility” shall include any person or persons, or
association of persons including municipalities,
engaged in any business which is a public ser-
vice, sewer system owned and operated by city
was a ‘‘public utility” and Public Service Com-
mission was vested with jurisdiction to super-
vise or regulate municipal sewer system and to
hear proceeding seeking extension of sewer ser-

vices, and power of Commission to supervise
and regulate sewer system was not withdrawy
or impaired by statutes authorizing municipa|
corporation to own, construct and maintaip
sewer system under control of a Sanitary Board
and authorizing Board to operate and control
such systems and to order and complete any
extensions that Board might deem expedient!
Code, 16-13-1 et seq., 16-13-2, 16-13-3,
16-13-5, 16-13-16, 16-13-18, 16-13-23,
24-1-1, 24-2-1, 24-3-1. State ex rel. City;of
Wheeling v. Renick, 1960, 116 S.E.2d 763, 145
W.Va. 640. Public Utilities €= 113 ”

Public Service Commission has statutory
power and authority to control (facilities,
charges and services of all public utilities, and
to hear complaints of persons entitled to ser’
vices which such utilities afford, subject only to
limitation that the réquirements shall not bé
contrary to law and that they be just and fair]
just and reasonable, and just and proper. Code,
16-13-1 et seq., 24-1-1 et seq. State ex rel.
City of Wheeling v. Renick, 1960, 116 S.E.2d
763, 145 W.Va. 640. Public Utilities & 114;
Public Utilities & 119.1

3. Police power

Statute delegating to municipal corporation
power by ordinance to create sanitary boards
and authorizing such sanitary boards to enter
into contracts for construction of sewerage sys-
tems is a valid exercise of police power of state} =
Code, 16-13-1 et seq. West Virginia Water ==
Service Co. v. Cunningham, 1957, 98 S.E.2d
891, 143 W.Va. 1. Constitutional Law & 2437,

Health & 358 e

Legislature may delegate police power to_cits
ies or counties, as it sees fit. Brewer v. City of
Point Pleasant, 1934, 172 S.E. 717, 114 WiVal
)
tional Law € 2438 b
)
4. Revenue bonds for construction 1

Plan of preparation expense in construction
of municipal sewage treatment and disposal sys-
tem constituted one of first items of expense

incurred and constituted a liability, according@ 4

agreements between municipality and Federal

Works Agency which advanced money to meet S

such expense, from moment construction bé‘)
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W) “Governing body”” means the mayor and council or other legally consti-

MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS

gan, and, therefore, repayment of such advance-
ments from proceeds of future revenue bond
issues could not be held unlawful on ground
that such payment would impair bondholders’
cecurity. Code W.Va. 16-13-16, 16-13-18,
16-13-22, 16-13-32; War Mobilization and Re-
conversion Act of 1944, § 101 et seq., 58 Stat.
785. U.S. v. City of Charleston, 1957, 149
F.Supp. 866. Municipal Corporations &=
950(15)

In action to cancel certain sewer revenue
bonds issued by West Virginia City and to en-
join collection of sewerage service charges as-
sessed for the purpose of liquidating such
bonds, District Court was bound by decisions of
Supreme Court of Appeals of West Virginia up-
holding the constitutionality of statute permit-
ting municipalities to issue bonds for self-liqui-
dating municipal projects. Laws W.Va.1933,
Ist Ex.Sess., c. 25, as amended by Laws W.Va.
1933, 2nd Ex.Sess., c. 48. Stevenson v. City of
Bluefield, | 1941, 39 F.Supp. 462. Federal
Courts €= 433

City located on or near state boundary and
confronted with necessity of purchasing proper-
ty and erecting sewage disposal plant in adjoin-
ing state held authorized under statute to issue
revenue bonds payable solely from revenues of
such plant.” Acts 1933, 1Ist Ex.Sess., c. 25, as
amended by Acts 1933, 2d Ex.Sess., c. 48. Ber-
nard v. City of Bluefield, 1936, 186 S.E. 298,
117 W.Va. 556. Municipal Corporations €&
919

5. ' Public improvements

Under contract between municipal sanitary
board and contractor requiring contractor to
bear cost and expense of damage to surface,
overhead or subsurface structures in construc-
tion of sanitary sewer system, contractor was

§16-13-2

liable to water company for expense of removal
of all water and other pipes under streets which
interfered with construction of sewer system.
Code, 16-13-1 et seq., 16-13-17, 16-13-24.
West Virginia Water Service Co. v. Cunning-
ham, 1957, 98 S.E.2d 891, 143 W.Va. 1. Mu-
nicipal Corporations & 400

6. Power to incur indebtedness and expendi-
tures

Obligations incurred by city under authority
of West Virginia statute authorizing municipali-
ties to construct sewage collection systems and
sewage treatment plants and to issue revenue
bonds to pay the cost thereof are not “debts”
within provision of West Virginia Constitution
containing limitations on power of a municipali-
ty to incur debts. Code W.Va. 11-8-26(1-4);
16-13-15, 16-13-16, 16-13-18, 16-13-19,
16-13-22, 16-13-27, 16-13-32; Const. art. 10, § 8.
U.S. v. City of Charleston, 1957, 149 F.Supp.
866. Municipal Corporations € 864(3)

7. Jurisdiction

Taxpayers of a city seeking to enjoin collec-
tion by city of sewerage service charges as-
sessed for purpose of liquidating bonds issued
for construction of sewerage system could not
invoke jurisdiction of federal court on ground
that by reason of prior decisions of state court
upholding validity of statute, under which bonds
were issued and rates assessed, plaintiffs did not
have a plain, speedy and efficient remedy in
state court within meaning of Judicial Code.
Laws W.Va.1933, 1st Ex.Sess., c. 25, as amend-
ed by Laws W.Va.1933, 2nd Ex.Sess., c. 48;
Jud.Code, § 24(1), 28 U.S.C.A. § 1312. Steven-
son v. City of Bluefield, 1941, 39 F.Supp. 462.
Federal Courts & 7; Federal Courts & 26.1

§ 16-13-2. Sanitary board to supervise and control construction, etc., of
works; appointment of board; definitions

(a) The construction, acquisition, improvement, equipment, custody, opera-
tion and maintenance of any works for the collection, treatment or disposal of
sewage and, in addition, for the collection and control of stormwater and the
collection of revenues therefrom for the service rendered thereby, shall be
under the supervision and control of a sanitary board appointed by the
governing body as set forth in section eighteen of this article.

(b) As used in this article, the following terms shall have the following
meanings unless the text clearly indicates otherwise.

(1) “Board” means the sanitary board as set up in section eighteen of this

article.

tuted governing body of any municipality.
553




§16-13-2 PUBLIC HEALTH

(3) “Municipality” means any municipal corporation, incorporated city,
town, village or sanitary district in the state of West Virginia.

(4) “Sewage works” means a works for the collection and/or treatment’
purification and disposal of sewage, in its entirety or any integral part thereof.

(5) “Stormwater system’’ or ‘“stormwater works’’ means a stormwater sys:
tem in its entirety or any integral part thereof used to collect and dispose of
stormwater and an associated stormwater management program. It includes al]
facilities, structures and natural water courses used for collecting and conduct-
ing stormwater to, through and from drainage areas to the points of final outlet,
including, but not limited to, any and all of the following: Inlets, conduits;
corals, outlets, channels, ponds, drainage easements, water quality facilities,
catch basins, ditches, streams, gulches, flumes, culverts, syphons, retention or
detention basins, dams, floodwalls, levies, pipes, flood control systerms and
pumping stations, and associated stormwater management program. The term
“stormwater system’’ and “ stormwater works” shall not include highways;
road and drainage easements, and/or stormwater facilities constructed, owned
and/or operated by the West Virginia Division of Highways.

(6) “Stormwater management program’’ means those activities a55001ated
with the management, operation, maintenance and control of stormwater and
stormwater works, including, but not limited to, public education, stormwater
and surface runoff water quality improvement, mapping, planning, flood con-
trol, inspection, enforcement and any othér activities required by state and
federal law: Provided, That, as used in this article, ‘“‘stormwater management
program” shall not include those activities associated with the management,
operation, maintenance and control of highways, road and drainage easements;
and/or stormwater facilities constructed, owned and/or operated by the West
Virginia Division of Highways without the express agreement of the Commls-
sioner of highways. 0

(7) “Works” means sewage works and stormwater works either separately or
collectively. :

Acts 1933, Ex. Sess., c. 25, § 2; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Library References

Health €=369.
Municipal Corporations €&=711.
Westlaw Topic Nos. 198H, 268.

Notes of Decisions

Construction and application 1
Construction of sewer systems 3
Public utilities 2

1. Construction and application

Statutes dealing with municipally owned and
operated sewer systems should be read and
construed together. Code, 8-4-20, 16-13-1,
16-13-2, 16-13-16, 24-1-1 et seq., 24-2-1 et seq.,
24-3-1 et seq. Delardas v. Morgantown Water

C.J.S. Health and Environment §§ 7 to 9,116

to 17, 26 to 27, 44 to 45, 98 to 100. 198

C.J.S. Municipal Corporations § 1535. i

Commission, 1964, 137 S.E.2d 426, 148 W.Va
776. Statutes & 223.2(21) !

2. Public utilities xR

All contracts made by a utility relating to the =
public service must be deemed to be entered
into in contemplation of the exercise by thi
state of its regulatory power whenever the ppbs
lic interest may make it necessary. Berkeley
County Public Service Sewer Dist. v. West Vif: .
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MUNICIPAL & SANITARY DISTRICT SEWAGE WORKS

inia Public Service Com'n, 1998, 512 S.E.2d
201, 204 W.Va, 279. Public Utilities & 115

Under statute declaring that words “‘public
utility”” shall include any person or persons, or
association of persons including municipalities,
engaged in any business which is a public ser-
vice, sewer system owned and operated by city
was a ''public utility” and Public Service Com-
mission was vested with jurisdiction to super-
vise or regulate municipal sewer system and to
hear proceeding seeking extension of sewer ser-
vices, and power of Commission to supervise
and regulate sewer system was not withdrawn
or impaired by statutes authorizing municipal
corporation to own, construct and maintain
sewer system under control of a Sanitary Board
and authorizing Board to operate and control
such systems and to order and complete any
extensions that Board might deem expedient.
Code, 16-13-1 et seq., 16-13-2, 16-13-3,
16-13-5, 16-13-16, 16-13-18, 16-13-23,
24-1-1, 24-2-1, 24-3-1. State ex rel. City of
Wheeling v. Renick, 1960, 116 S.E.2d 763, 145
W.Va. 640. Public Utilities & 113

§16-13-3

3. Construction of sewer systems

Obligations incurred by city under authority
of West Virginia statute authorizing municipali-
ties to construct sewage collection systems and
sewage treatment plants and to issue revenue
bonds to pay the cost thereof are not “debts”
within provision of West Virginia Constitution
containing limitations on power of a municipali-
ty to incur debts. Code W.Va. 11-8-26(1-4);
16-13-15, 16-13-16, 16-13-18, 16-13-19,
16-13-22, 16-13-27, 16-13-32; Const. art. 10, § 8.
U.S. v. City of Charleston, 1957, 149 F.Supp.
866. Municipal Corporations & 864(3)

If sewer project is undertaken by municipali-
ty, whatever loans may have been made on faith
of the revenue bonds as authorized under West
Virginia law would or should be included in
cost of the works and repaid out of proceeds of
the bonds. Code W.Va. 11-8-26(1-4); 16-13-15,
16-13-16, 16-13-18, 16-13-19, 16-13-22,
16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.
City of Charleston, 1957, 149 F.Supp. 866. Mu-
nicipal Corporations € 950(15)

§ 16-13-3. Powers of sanitary board; contracts; employees; compensation
thereof; extensions and improvements; replacement of dam-
aged public works

The board shall have power to take all steps and proceedings and to make
and enter into all contracts or agreements necessary or incidental to the
performance of its duties and the execution of its powers under this article:
Provided, That any contract relating to the financing of the acquisition or
construction of any works, or any trust indenture as provided for, shall be
approved by the governing body of the municipality before the same shall be
effective.

The board may employ engineers, architects, inspectors, superintendents,
'managers, collectors, attorneys, and other employees as in its judgment may be
necessary in the execution of its powers and duties, and may fix their compen-
sation, all of whom shall do the work as the board shall direct. All compensa-
tion and all expenses incurred in carrying out the provisions of this article shall
be paid solely from funds provided under the authority of this article, and the
board shall not exercise or carry out any authority or power herein given it so
as to bind said board of said municipality beyond the extent to which money
shall have been or may be provided under the authority of this article.

::.No contract or agreement with any contractor or contractors for labor and/or
material, exceeding in amount the sum of ten thousand dollars, shall be made
. Wwithout advertising for bids, which bids shall be publicly opened and award
i made to the best bidder, with power in the board to reject any or all bids.

After the construction, installation, and completion of the works, or the
L acquisition thereof, the board shall operate, manage and control the same and
I may order and complete any extensions, betterments and improvements of and
b0 the works that the board may consider expedient, if funds therefor be
' 555
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§ 16-13-3 PUBLIC HEALTH

available or are made available as provided in this article, and shall establish -
rules and regulations for the use and operation of the works, and of other
sewers, stormwater conduits, and drains connected therewith so far as they
may affect the operation of such works, and do all things necessary or
expedient for the successful operation thereof, including, but not limited to]
those activities necessary to comply with all federal and state requirements;
including stormwater and surface runoff water quality improvement activitigs!

The sanitary board may declare an emergency situation in the event of
collector line breaks or vital treatment plant equipment failure and shall be
exempted from competitive bidding requirements and enter into direct pur-
chase agreements or contracts for the expenses. All public ways or public works
damaged or destroyed by the board in carrying out its authority under thls
article shall be restored or repaired by the board and placed in their original -
condition, as nearly as practicable, if requested so to do by proper authorlty
out of the funds provided by this article.

Acts 1933, Ex. Sess., c. 25, § 3; Acts 1989, c. 133; Acts 2001, c. 143, eff. 90 days after :
April 11, 2001; Acts 2001, c. 212, eff. 90 days after April 14, 2001. f

4

Historical and Statutory Notes

Acts 2001, c. 143, also amended this section
to read:

“The board shall have power to take all steps
and proceedings and to make and enter into all
contracts or agreements necessary or incidental
to- the performance of its duties and the execu-
tion of its powers under this article: Provided,
That any contract relating to the financing of
the acquisition or construction of any such
works, or any trust indenture as hereinafter
provided for, shall be approved by the govern-
ing body of such municipality before the same
shall be effective. The board may employ engi-
neers, architects, inspectors, superintendents,
managers, collectors, attorneys, and such other
employees as in its judgment may be necessary
in the execution of its powers and duties, and
may fix their compensation, all of whom shall
do such work as the board shall direct. All such
compensation and all expenses incurred in car-
rying out the provisions of this article shall be
paid solely from funds provided under the au-
thority of this article, and the board shall not
exercise or carry out any authority or power
herein given it so as to bind said board of said
municipality beyond the extent to which money
shall have been or may be provided under the
authority of this article. No contract or agree-
ment with any contractor or contractors for
labor and/or material, exceeding in amount the

sum of ten thousand dollars, shall be madie" .
without advertising for bids, which bids shall be
publicly opened and award made to the best
bidder, with power in the board to reject any or
all bids. After the construction, installation, and
completion of the works, or the acquisition
thereof, the board shall operate, manage and
control the same and may order and complete
any extensions, betterments and improvements
of and to the works that the board may deém
expedient, if funds therefor be available or are
made available as provided in this article, and
shall establish rules and regulations for the use
and operation of the works, and of other sewers

and drains connected therewith so far as they s;

may affect the operation of such works, and do
all things necessary or expedient for the suc.
cessful operation thereof. The sanitary boat i
may declare an emergency situation in the event

of collector line breaks or vital treatment planfv.,g-

equipment failure and shall be exempted frozg
competitive bidding requirements and enter
into direct purchase agreements or contracts for
such expenses. All public ways or public weér
damaged or destroyed by the board in carrying:
out its authority under this article shall be re:
stored or repaired by the board and placed-iﬁ‘
their original condition, as nearly as practica;s
ble, if requested so to do by proper aulhonth
out of the funds provided by this article.”

Aol

Library References

Health €=369.
Westlaw Topic'No. 198H.

C.J.S. Health and Environment §§ 7 to 9
to 17, 26 to 27, 44 to 45, 98 to 100.
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Notes of Decisions

Independent contractor 3
Police power of local authorities 1
validity of municipal contracts 2

1. Police power of local authorities

Under the police power of the State, the Leg-
islature has the power to provide for the protec-
tion, of the safety, health, morals and general
welfare of the public, and may delegate such
pawers to municipalities created by it. West
Virginia Water Service Co. v. Cunningham,
1957, 98 S.E.2d 891, 143 W.Va. 1. Constitu-
tional Law €& 2437; Constitutional Law &=
1066

Under statute delegating to municipal corpo-
rations power by ordinance to create sanitary
boards and authorizing such boards to enter
into contracts for construction of sewerage sys-

city by statute. Code, 16-13-1 et seq. West
Virginia Water Service Co. v. Cunningham,
1957, 98 S.E.2d 891, 143 W.Va. 1. Health &
358; Health & 369

2. Validity of municipal contracts

Contract between municipal sanitary board
and contractor providing for construction of
sanitary sewerage system in furtherance of exer-
cise of police power of state and provisions of
city ordinance was valid. West Virginia Water
Service Co. v. Cunningham, 1957, 98 S.E.2d
891, 143 W.Va. 1. Municipal Corporations &
339(1)

3. Independent contractor

Where city had no right of control over con-
tractor and sanitary board in construction of

{ems, ordinance creating sanitary board and sanitary sewer system, contractor was ‘‘inde-
authorizing such board to enter into contract pendent contractor’’. West Virginia Water Ser-
for construction of sewerage system was valid vice Co. v. Cunningham, 1957, 98 S.E.2d 891,
exercise of police power of state delegated to 143 W.Va. 1. Municipal Corporations € 400

§ 16-13-4. Payment of preliminary expenses of surveys, etc.

All necessary preliminary expenses actually incurred by the board of any
municipality in the making of surveys, estimates of costs and of revenue,
. employment of engineers or other employees, the giving of notices, taking of
options and all other expenses of whatsoever nature, necessary to be paid prior
to the issue and delivery of the revenue bonds pursuant to the provisions of this
article, may be met and paid in the following manner. Said board may from
time to time certify such items of expense to the clerk or recorder of said
municipality, directing him to pay the several amounts thereof, and thereupon
said clerk or recorder shall at once draw a warrant or warrants upon the
treasurer of said municipality, which warrant or warrants shall be paid out of
' the general funds of said municipality not otherwise appropriated, without a
Special appropriation being made therefor by the governing body; or, in case
there are no general funds of such municipality not otherwise appropriated, the
bclerk or recorder shall recommend to the governing body the temporary
‘transfer from other funds of such municipality of a sufficient amount to meet
tsuch items of expense, or the making of a temporary loan for such purpose, and
SStich governing body shall thereupon at once make such transfer of funds, or
authorize such temporary loan in the same manner that other temporary loans
are made by such municipality: Provided, however, That the fund or funds of
isuch municipality from which such payments are made shall be fully reim-
"b'_l,lrsed and repaid by said board out of the first proceeds of the sale of revenue
bonds hereinafter provided for, and before any other disbursements are made
therefrom, and the amount so advanced to pay such preliminary expenses, shall
b¢a first charge against the proceeds resulting from the sale of such revenue
Bonds until the same has been repaid as herein provided.

ets 1933, Ex. Sess., c. 25, § 4.
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Library References

Municipal Corporations €=288.
Westlaw Topic No. 268.
C.J.S. Municipal Corporations § 969.

Notes of Decisions

Construction planning expenses 2
Power to incur indebtedness and expenditures
1

1. Power to incur indebtedness and expendi-
tures

West Virginia municipalities are authorized to
incur obligations for purpose of defraying pre-
liminary expenses of sewer projects, provided
repayment of such obligations is to be made
solely from proceeds of revenue bonds, not from
tax levies. Code W.Va. 11-8-26(1-4); 16-13-15,
16-13-16, 16-13-18, 16-13-19, 16-13-22,
16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.
City of Charleston, 1957, 149 F.Supp. 866. Mu-
nicipal Corporations € 864(3)

2. Construction planning expenses

Plan of preparation expense in construction
of municipal sewage treatment and disposal sys-
tem constituted one of first items of expense
incurred and constituted a liability, according to
agreements between municipality and Federal
Works Agency which advanced money to meet
such expense, from moment construction be-
gan, and, therefore, repayment of such advance-
ments from proceeds of future revenue bond
issues could not be held unlawful on ground
that such payment would impair bondholders’
security. Code W.Va. 16-13-16, 16-13-18,
16-13-22, 16-13-32; War Mobilization and Re-
conversion Act of 1944, § 101 et seq., 58 Stat.
785. U.S. v. City of Charleston, 1957, 149
F.Supp. 866. Municipal Corporations &=
950(15)

Under West Virginia Act authorizing munici-
palities to construct sewage collection systems
and sewage treatment plants and to issue reve-

7
nue bonds to pay cost thereof, money used /i,
preliminary engineering work prior to actyg]
beginning of construction of sewage disposa]
system is not required to be handled by sanitary
board, but board is merely required to supervise
and control the construction and maintenance
of the project. = Code W.Va. 16-13-14
16-13-18, 16-13-32. U.S. v. City of Charles!
ton, 1957, 149 F.Supp. 866. Health & 349

United States, which was entitled to reim-
bursement for advances made to West Virginia
city by Federal Works Agency for purpose of
plan preparation for construction of proposed
sewage treatment and disposal system, would
not be entitled to general judgment against c1ty
but would be entitled to an order requiring
repayment from existing or future revenue bond
proceeds and to four percent interest. War Mo-
bilization and Reconversion Act of 1944, § 101
et seq., 58 Stat. 785; Code W.Va. 38-4-5, 38-4-6,
53-1-1. U.S. v. City of Charleston, 1957, 149
F.Supp. 866. Municipal Corporations & 1037

In agreement between West Virginia city and
Federal Works Administrator for advances to be
used for purpose of plan preparation for con-
struction of proposed sewage treatment and dis!
posal system, parties would be presumed to
know extent of city’s authority to make a bind-
ing contract in such respect, and, therefore,
limitation imposed by West Virginia law on city
would be read into the agreement. War Mobili-
zation and Reconversion Act of 1944, §§ 101 et
seq., 501, 58 Stat. 785, 791; Code W.Va.
11-8-26(1-4); 16-13-15, 16-13-16, 16-13-18;
16-13-19, 16-13-22, 16-13-27, 16-13-32; Const.
W.Va. art. 10, § 8. U.S. v. City of Charleston,
1957, 149 F.Supp. 866. Municipal Corpora-
tions € 250 9

§ 16-13-5. Ordinance necessary before acquisition or construction of
works

9

Before any municipality shall construct or acquire any works under’ this
article, the governing body shall upon petition of the board, enact an ordinance
or ordinances which shall: (a) Set forth a brief and general description of the
works and, if the same are to be constructed, a reference to the preliminary
report which shall heretofore have been prepared and filed by an engineer
chosen by the board as aforesaid; (b) set forth the cost thereof estimated by the
engineer chosen as aforesaid; (c) order the construction or acquisition of such
works; (d) direct that revenue bonds of the municipality shall be issued
pursuant to this article in such an amount as may be found necessary to pay the
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& Lost of the works; and (e) contain such other provisions as may be necessary in

& he premises.
& Acts 1933, Ex. Sess., c. 25, § 5.

Library References

& iMunicipal Corporations €=293.
. ,Westlaw Topic No. 268.
,. C.J.S. Municipal Corporations §§ 977 to 978.

Notes of Decisions

d }igwer to incur indebtedness and expenditures
81

12> Power to incur indebtedness and expendi-
‘ tures
. West Virginia municipalities are authorized to
& iicur obligations for purpose of defraying pre-
8 Jiiminary expenses of sewer projects, provided
B repayment of such obligations is to be made
solely from proceeds of revenue bonds, not from
fax levies. Code W.Va. 11-8-26(1-4); 16-13-15,
16-13-16, 16-13-18, 16-13-19, 16-13-22,
B 16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.
B City of Charleston, 1957, 149 F.Supp. 866. Mu-
" nicipal Corporations €= 864(3)
United States, which was entitled to reim-
& bursement for advances made to West Virginia
city by Federal Works Agency for purpose of
plan preparation for construction of proposed

sewage treatment and disposal system, would
not be entitled to general judgment against city
but would be entitled to ‘an order requiring
repayment from existing or future revenue bond
proceeds and to four percent interest. War Mo-
bilization and Reconversion Act of 1944, § 101
et seq., 58 Stat. 785; Code W.Va. 38-4-5, 38-4-6,
53-1-1. U.S. v. City of Charleston, 1957, 149
F.Supp. 866. Municipal Corporations & 1037

If sewer project is undertaken by municipali-
ty, whatever loans may have been made on faith
of the revenue bonds as authorized under West
Virginia law would or should be included in
cost of the works and repaid out of proceeds of
the bonds. Code W.Va. 11-8-26(1-4); 16-13-15,
16-13-16, 16-13-18, 16-13-19, 16-13-22,
16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.
City of Charleston, 1957, 149 F.Supp. 866. Mu-
nicipal Corporations & 950(15)

; §'16-13—-6. Publication and hearing upon ordinance

B
| After such ordinance shall have been adopted, an abstract of the ordinance,
& determined by the governing body to contain sufficient information as to give
notice of the contents of such ordinance, together with the following described
notice, shall be published as a Class II legal advertisement in compliance with
" the provisions of article three, chapter fifty-nine of this Code, and the publica-
! tion-area for such publication shall be the municipality. The notice shall state
b that said ordinance has been adopted, and that the municipality contemplates
. the issuance of the bonds described in the ordinance, and that any person
§ interested may appear before the governing body upon a certain date, which
b shall not be less than ten days subsequent to the first date of publication of such
b abstract and notice which shall not be prior to the last date of publication of
t such abstract and notice, and present protests. At such hearing all objections
P and suggestions shall be heard and the governing body shall take such action as
it shall deem proper in the premises: Provided, however, That if at such a
hearing written protest is filed by thirty percent or more of the owners of real
 Estate situate in said municipality, then the governing body of said municipality
#shall not take further action unless four fifths of the qualified members of the
b said governing body assent thereto.

B Acts 1933, Ex. Sess., c. 25, § 6; Acts 1967, c. 105; Acts 1981, 1st Ex. Sess., c. 2.
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Library References

Municipal Corporations €294 to 300. C.J.S. Municipal Corporations §§ 979 to 985
Westlaw Topic No. 268. 988 to 1001.

§ 16-13-7. Acquisition by condemnation or purchase

Every such municipality shall have power to condemn any such works to/be =
acquired and any land, rights, easements, franchises and other property, real or
personal, deemed necessary or convenient for the construction of any such
works, or for extensions, improvements, or additions thereto, and in connectiop
therewith may have and exercise all the rights, powers and privileges q
eminent domain granted to municipal corporations under the laws relating
thereto. Title to property condemned shall be taken in the name of the
municipality. Proceedings for such appropriation of property shall be under
and pursuant to the provisions of chapter fifty-four, of the Code of West
Virginia, one thousand nine hundred thirty-one, and acts amendatory and
supplemental thereto: Provided, That the municipality shall be under ng
obligation to accept and pay for any property condemned, and shall in no event
pay for any property condemned or purchased, except from the funds provided
pursuant to this article; and in any proceedings to condemn, such orders may
be made as may be just to the municipality and to the owners of the property to
be condemned, and an undertaking or other security may be required securin
such owners against any loss or damage to be sustained by reason of the failure
of the municipality to accept and pay for the property, but such undertaking or
security shall impose no liability upon the municipality except such as may be
paid from the funds provided under the authority of this article. In event of the
acquisition by purchase the board may obtain and exercise an option from the
owner or owners of said property for the purchase thereof, or may enter into a
contract for the purchase thereof, and such purchase may be made upon such
terms and conditions, and in such manner as the board may deem proper. In
event of the acquisition of any works already constructed by purchase or
condemnation, the board at or before the time of the adoption of the ordinance
described in section five hereof, shall cause to be determined what repairs,
replacements, additions, and betterments will be necessary in order that such
works may be effective for their purpose, and an estimate of the cost of such
improvements shall be included in the estimate of the cost required by section
five hereof, and such improvement shall be made upon the acquisition of the
works and as a part of the cost thereof.

Acts 1933, Ex. Sess., c. 25, 8§ 7.

g

3
O R 5y T

T

e
S

35 e R N

g, e s b

Library References

, oo - 7o
o e

Municipal Corporations €=287.
Westlaw Topic No. 268.

§ 16-13-8. Cost of works

The cost of the works shall be deemed to include the cost of acquisition 05 &
construction thereof, the cost of all property, rights, easements, and franchises =
deemed necessary or convenient therefor and for the improvements determined |
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gpon as provided in this article; interest upon bonds prior to and during
construction or acquisition and for six months after completion of construction
or of acquisition of the improvement last mentioned; engineering and legal
expenses; expense for estimates of cost and of revenues; expenses for plans,
specifications and surveys; other expenses necessary or incident to determining
the feasibility or practicability of the enterprise, administrative expense, and
such other expenses as may be necessary or incident to the financing herein
authorized and the construction or acquisition of the works and the placing of
the works in operation and the performance of the things herein required or
permilled in connection with any thereof.

Acts 1933, Ex. Sess., c. 25, § 8.

Library References

Municipal Corporations €=288.
Westlaw Topic No. 268.
C.J.S. Municipal Corporations § 969.

Notes of Decisions

but would be entitled to an order requiring
repayment from existing or future revenue bond
proceeds and to four percent interest. War Mo-
bilization and Reconversion Act of 1944, § 101
et seq., 58 Stat. 785; Code W.Va. 38-4-5, 38-4-6,
53-1-1. U.S. v. City of Charleston, 1957, 149
F.Supp. 866. Municipal Corporations ¢ 1037

Plan of preparation expense in construction

Monetary advances 2
Preliminary expenditures 1

1. Preliminary expenditures

Under West Virginia Act authorizing munici-
palities to construct sewage collection systems
and sewage treatment plants and to issue reve-
nue bonds to pay cost thereof, money used in

preliminary engineering work prior to actual
beginning of construction of sewage disposal
system is not required to be handled by sanitary
board, but board is merely required to supervise
and control the construction and maintenance
of the project. Code W.Va. 16-13-16,
16-13-18, 16-13-32. U.S. v. City of Charles-
ton, 1957, 149 F.Supp. 866. Health & 369

2. Monetary advances

United States, which was entitled to reim-
bursement for advances made to West Virginia
city by Federal Works Agency for purpose of
plan preparation for construction of proposed
sewage treatment and disposal system, would
not be entitled to general judgment against city

of municipal sewage treatment and disposal sys-
tem constituted one of first items of expense
incurred and constituted a liability, according to
agreements between municipality and Federal
Works Agency which advanced money to meet
such expense, from moment construction be-
gan, and, therefore, repayment of such advance-
ments from proceeds of future revenue bond
issues could not be held unlawful on ground
that such payment would impair bondholders’
security. Code W.Va. 16-13-16, 16-13-18,
16-13-22, 16-13-32; War Mobilization and Re-
conversion Act of 1944, § 101 et seq., 58 Stat.
785. U.S. v. City of Charleston, 1957, 149
F.Supp. 866. Municipal Corporations &=
950(15)

§ 16-13-9. Contracts and obligations incurred to be paid for solely by
revenue bonds

Nothing in this article contained shall be so construed as to authorize or
permit any municipality to make any contract or to incur any obligation of any
kind or nature except such as shall be payable solely from the funds provided
under this article. Funds for the payment of the entire cost of any of the works
referred to in this article, exclusive of any portions of the cost that may be
defrayed out of any grant or contribution, shall be provided by the issuance of
revenue bonds of the municipality, the principal and interest of which shall be
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payable solely from the fund herein provided for the payment, and the bOnds g
may not, in any respect, be a corporate indebtedness of the municipality, Wlthln
the meaning of any statutory or constitutional limitations thereon. All the

details of the bonds shall be determined by ordinance or ordinances of the

municipality.

Acts 1933, Ex. Sess., c. 25, 8 9; Acts 1949, c. 93; Acts 2001, c. 212, eff. 90 days aftep
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April 14, 2001. i

Library References r; B
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Municipal Corporations €870, 911, 950(15). C.J.S. Municipal Corporations §§ 1573 4o =
Westlaw Topic No. 268. 1579, 1581, 1647 to 1649, 1708 to 1709, 3
K&

Notes of Decisions 3 S

Power of municipal corporations to contract 2

Power to incur indebtedness and expenditures
3

Preliminary expenditures 4

Preliminary proceedings and ordinances 5

Validity 1

1. Validity

Statute authorizing municipalities to con-
struct and finance self-liquidating sewer systems
held constitutional (Acts 1933 [1st Ex.Sess.] c.
25). Brewer v. City of Point Pleasant, 1934,
172 S.E. 717, 114 W.Va. 572. Municipal Cor-
porations € 266

2. Power of municipal corporations to con-
tract

Under provisions of statute relating to con-
tract with other municipalities for service of
sewage works, city which ordered construction
of sewage disposal plant was authorized to con-
tract with town to provide that town would
have the right to use part of the capacity of the
plant in return for contributing to its cost and
town was authorized to enter into such con-
tracts with city for the use of the plant, and fact
that town was unable to sell revenue bonds
because it was not allowed to have part owner-
ship in the plant or in the interceptor sewers did
not mean that town was not liable for payments
agreed to under the contracts, where city of-
fered to buy the revenue bonds issued by the
town. Code, 16-13-9, 16-13-19, 16-13-23a.
City of Morgantown v. Town of Star City, 1973,
195 S.E.2d 166, 156 W.Va. 529. Municipal
Corporations €& 277

3. Power to incur indebtedness and expendi-
tures

Obligations incurred by city under authority
of West Virginia statute authorizing municipali-
ties to construct sewage collection systems and
sewage treatment plants and to issue revenue
bonds to pay the cost thereof are not “debts”
within provision of West Virginia Constitution

containing limitations on power of a municipali:
ty to incur debts. Code W.Va. 11-8-26(1:4) =
16-13-15, 16-13-16, 16-13-18, 16-13-19, =
16-13-22, 16-13-27, 16-13-32; Const. art. 10, § 8 *‘
U.S. v. City of Charleston, 1957, 149 Fsupp s
866. Municipal Corporations €= 864(3) i ."

West Virginia municipalities are authorized to
incur obligations for purpose of defraying ‘pre: - -fi
liminary expenses of sewer projects, prowded
repayment of such obligations is to be made © s
solely from proceeds of revenue bonds, not fmm :»,
tax levies. Code W.Va. 11-8-26(1-4); 16-13- 15
16-13-16, 16-13-18, 16-13-19, 16-13- 22 @
16-13-27, 16-13-32; Const. art. 10, § 8. U.S.. l‘
City of Charleston, 1957, 149 F.Supp. 866. Mq e
nicipal Corporations €= 864(3)

If sewer project is undertaken by mumcxpal;-
ty, whatever loans may have been made on faxtl';
of the revenue bonds as authorized under Wes! %
Virginia law would or should be included m ;.
cost of the works and repaid out of proceeds of
the bonds. Code W.Va. 11-8-26(1-4); 16-13- 15
16-13-16, 16-13-18, 16-13-19, 16- 1322
16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.
City of Charleston, 1957, 149 F.Supp. 866." Muc
nicipal Corporations € 950(15)

Where statute authorizing mummpalltles gta‘n.
issue bonds for self-liquidating municipal pro:
ject, provided that bonds should not be corptﬂ
rate indebtedness, bonds held not to ‘create
“debts” within constitutional inhibition  (Acts
1933 [Ist Ex.Sess.] c. 25, § 9, 10, 16, 21)
Brewer v. City of Point Pleasant, 1934, 172 S. &f
717, 114 W.Va. 572. Municipal Corporatlo
&= 907

Provisions of statute relating to issuance of
municipal bonds constitute integral parts _Of
bonds regardless of whether included there}p&;‘ 3
(Acts 1933 [1st Ex.Sess.] c. 25, §§ 9, 10, 16, 21) :r
Brewer v. City of Point Pleasant, 1934, 172 S.E&
717,.114 W.Va. 572. Municipal Corporauo ok
&= 923 e

Statute permitting municipalities to lSS
bonds for self-liquidating municipal proje F
held legitimate delegation of legislative pow

W)
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Acts 1933, 1st Ex.Sess., c. 25. Brewer v. City of

Point Pleasant, 1934, 172 S.E. 717, 114 W.Va.
572. Constitutional Law € 2437; Municipal
Corporations & 907

"4_ Preliminary expenditures

Under West Virginia Act authorizing munici-
palities to construct sewage collection systems
and sewage treatment plants and to issue reve-
nue bonds to pay cost thereof, money used in
preliminary engineering work prior to actual
beginning of construction of sewage disposal

§16-13-10

of the project. Code W.Va. 16-13-16,
16-13-18, 16-13-32. U.S. v. City of Charles-
ton, 1957, 149 F.Supp. 866. Health & 369

5. Preliminary proceedings and ordinances
Provision of sewer ordinance declaring that
statutory mortgage lien should exist in favor of
bondholders violated statute permitting munici-
palities to construct self-liquidating sewer sys-
tems, but declaration could be regarded as sur-
plusage and did not affect validity of remainder
of ordinance (Acts 1933 [Ist Ex.Sess.] c. 25).

Brewer v. City of Point Pleasant, 1934, 172 S.E.
717, 114 W.Va. 572. Municipal Corporations
& 303(4)

system is not required to be handled by sanitary
board, but board is merely required to supervise
and control the construction and maintenance

§ 16-13-10.

Interest on and redemption of bonds; form; statement on
face of bond; negotiability; exemption from taxation; regis-
tration; execution; sale; disposition of surplus proceeds;
additional and temporary bonds

Such revenue bonds shall bear interest at not more than twelve percent per
annum, payable at such times, and shall mature at such time or times as may
be determined by ordinance. Such bonds may be made redeemable before
maturity at the option of the municipality, to be exercised by said board, at not
more than the par value thereof and a premium of five percent, under such
terms and conditions as may be fixed by the ordinance authorizing the issuance
of the bonds. The principal and interest of the bonds may be made payable in
any lawful medium. Said ordinance shall determine the form of the bonds,
¢ither coupon or registered, shall set forth any registration and conversion
privileges, and shall fix the denomination or denominations of such bonds and
the place or places of payment of the principal and interest thereof, which may
be at any bank or trust company within or without the State. The bonds shall
L contain a statement on their face that the municipality shall not be obligated to
. pay the same or the interest thereon except from the special fund provided from
the net revenues of the works. All such bonds shall be, and shall have and are
hereby declared to have all the qualities and incidents of, negotiable instru-
. ments under the Uniform Commercial Code of the State. Said bonds shall be
exempt from all taxation, state, county and municipal. Such bonds shall be
- executed by the proper legally constituted authorities of the municipality, and
l?e sealed with the corporate seal of the municipality, and in case any of the
t officers whose signatures appear on the bonds or coupons shall cease to be
such officers, before delivery of such bonds, such signatures shall nevertheless
tbe valid and sufficient for all purposes the same as if they had remained in
3 office until such delivery. Such bonds shall be sold at a price not lower than a
» price, which when computed upon standard tables of bond values, will show a

net return of not more than thirteen percent per annum to the purchaser upon

;the amount paid therefor, and the proceeds derived therefrom shall be used
 &xclusively for the purposes for which said bonds are issued and same may be
150ld at one time or in parcels as funds are needed. Any surplus of bond
PProceeds over and above the cost of the works shall be paid into the sinking
: fund hereinafter provided. If the proceeds of the bonds, by error of calculation
563
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or otherwise, shall be less than the cost of the works, additional bonds may j5 =
like manner be issued to provide the amount of such deficit and, unlegg
otherwise provided in said ordinance authorizing the issuance of the bonds flrst
issued or in the trust indenture hereinafter authorized, shall be deemed to be of
the same issue and shall be entitled to payment without preference or priority )
of the bonds first issued. Prior to the preparation of the definitive bonds
temporary bonds may under like restrictions be issued with or without céy
pons, exchangeable for definitive bonds upon the issuance of the latter.

Acts 1933, Ex. Sess., c. 25, § 10; Acts 1970, c. 11; Acts 1980, c. 33; Acts 1981, 1st Ex)
Sess., c. 2. 7)o

Library References

Municipal Corporations €922, 950(15). C.J.S. Municipal Corporations §§ 1684 o .
Westlaw Topic No. 268. 1686, 1697, 1708 to 1709. f

§ 16-13-11. Additional bonds to extend or improve works

The governing body may provide by said ordinance authorizing the issuance

of the bonds or in the trust indenture hereinafter referred to, that additional L)

bonds may thereafter be authorized and issued, at one time or from time to

time under such limitations and restrictions as may be set forth in Sald.,,.:i

4 | .
ordinance and/or trust indenture, for the purpose of extending, improving or

bettering the works when deemed necessary in the public interest, such addi:

tional bonds to be secured and be payable from the revenues of the works

equally with all other bonds issued pursuant to said ordinance without prefer-

ence or distinction between any one bond and any other definite bonds upon
the issuance of the latter. &

Acts 1933, Ex. Sess., c. 25, § 11. ) e

o

Library References

Municipal Corporations €911, 950(15). C.J.S. Municipal Corporations 8§ 1647
Westlaw Topic No. 268. 1649, 1708 to 1709. 35

sl

§ 16-13-12. Additional bonds for extension, etc., of works to have equal ;

priority with original bonds g

RQ L

The governing body may provide by said ordinance authorizing the issuance =
of the bonds or in the trust indenture hereinafter referred to, that additional ==
bonds may thereafter be authorized and issued, at one time or from time;to =

time, under such limitations and restrictions as may be set forth in said\; e

ordinance and/or trust indenture, for the purpose of extending, improving of
bettering the works when deemed necessary in the public interest, such addiz =
tional bonds to be secured and be payable from the revenues of the workS 4

priority of issuance or otherwise.

Acts 1933, Ex. Sess., c. 25, § 12.
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1649, 1708 to 1709.

§ 16-13-13. Application of revenue from bonds; lien

All moneys received from any bonds issued pursuant to this article, after
reimbursements and repayment to said municipality of all amounts advanced
for preliminary expenses as provided in section four of this article, shall be
applied solely to the payment of the cost of the work, extensions, improvements
or betterments, or to the appurtenant sinking fund and there shall be and
hereby is created and granted a lien upon such moneys, until so applied, in
favor of the holders of the bonds or the trustees hereinafter provided for.

Acts 1933, Ex. Sess., c. 25, § 13.

Library References

Municipal Corporations €911, 950(15).
Westlaw Topic No. 268.

C.J.S. Municipal Corporations §§ 1647 to
1649, 1708 to 1709.

Notes of Decisions

Preliminary expenditures 1
Repayment of loans 2

1. Preliminary expenditures

Under West Virginia Act authorizing munici-
palities to construct sewage collection systems
and sewage treatment plants and to issue reve-
nue bonds to pay cost thereof, money used in
preliminary engineering work prior to actual
beginning of construction of sewage disposal
system is not required to be handled by sanitary
board, but board is merely required to supervise
and control the construction and maintenance
of, the project. Code W.Va. 16-13-16,
16-13-18, 16-13-32. U.S. v. City of Charles-
ton, 1957, 149 F.Supp. 866. Health & 369

2. Repayment of loans

If sewer project is undertaken by municipali-
ty, whatever loans may have been made on faith
of the revenue bonds as authorized under West

Virginia law would or should be included in
cost of the works and repaid out of proceeds of
the bonds. Code W.Va. 11-8-26(1-4); 16-13-15,
16-13-16, 16-13-18, 16-13-19, 16-13-22,
16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.
City of Charleston, 1957, 149 F.Supp. 866. Mu-
nicipal Corporations € 950(15)

United States, which was entitled to reim-
bursement for advances made to West Virginia
city by Federal Works Agency for purpose of
plan preparation for construction of proposed
sewage treatment and disposal system, would
not be entitled to general judgment against city
but would be entitled to an order requiring
repayment from existing or future revenue bond
proceeds and to four percent interest. War Mo-
bilization and Reconversion Act of 1944, § 101
et seq., 58 Stat. 785; Code W.Va. 38-4-5, 38-4-6,
53-1-1. U.S. v. City of Charleston, 1957, 149
F.Supp. 866.  Municipal Corporations € 1037

§ 16-13-14. Securing bonds by trust indenture

. In the discretion of the governing body such bonds may be secured by a trust
. indenture by and between the municipality and a corporate trustee, which may
* be any trust company or bank having the powers of a trust company within the
State of West Virginia but no such trust indenture shall convey or mortgage the
i Works or any part thereof. The ordinance authorizing the revenue bonds and
fixing the details thereof may provide that such trust indenture may contain
P such provisions for protecting and enforcing the rights and remedies of the
t bondholders as may be reasonable and proper, not in violation of law, includ-
ing ‘covenants setting forth the duties of the municipality and the board in
b felation to the construction or acquisition of the works and the improvement,
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operation, repair, maintenance and insurance thereof, and the custody, safe.
guarding and application of all moneys, and may provide that the works sha]]
be contracted for, constructed and paid for under the supervision and approyga]

of consulting engineers employed or designated by the board and satisfactory tg
the original bond purchasers, successors, assigns or nominees, who may he
given the right to require the security given by contractors and by any
depository of the proceeds of bonds or revenues of the works or other moneys
pertaining thereto be satisfactory to such purchasers, successors, assigns op
nominees. Such indenture may set forth the rights and remedies of the
bondholders and/or such trustee, restricting the individual right of action of
bondholders as is customary in trust indentures securing bonds and debentures

of corporations. Except as in this article otherwise provided, the governing
body may provide by ordinance or in such trust indenture for the payment, of
the proceeds of the sale of the bonds and the revenues of the works to such
officer, board or depository as it may determine for the custody thereof, and for
the method of disbursement thereof, with such safeguards and restrictions as it
may determine.

Acts 1933, Ex. Sess., c. 25, § 14.

Library References i

t
Municipal Corporations €911, 950(15). C.J.S. Municipal Corporations 8§ 1647 to
Westlaw Topic No. 268. 1649, 1708 to 1709.

)

United States Code Annotated
Trust Indenture Act of 1939, see 15 U.S.C.A. § 77aaa et seq.

§ 16-13-15. Sinking fund; transfer of balance of net revenues

At or before the issuance of any such bonds the governing body shall by said
ordinance create a sinking fund, to be remitted to and administered by the West
Virginia municipal bond commission, for the payment of the bonds and the
interest thereon and the payment of the charges of banks or trust companies for
making payment of such bonds or interest, and shall set aside and pledge a
sufficient amount of the net revenues of the works, hereby defined to mean the
revenues of the works remaining after the payment of the reasonable expense of
operation, repair and maintenance, such- amount to be paid by the board into
said sinking fund at intervals to be determined by ordinance prior to issuance
of the bonds, for: (a) The interest upon such bonds as such interest shall fall
due; (b) the necessary fiscal agency charges for paying bonds and interest;: (c)
the payment of the bonds as they fall due, or, if all bonds mature at one time;
the proper maintenance of a sinking fund in such amounts as are necessary and
sufficient for the payment thereof at such time; (d) a margin for safety and for
the payment of premiums upon bonds retired by call or purchase as herein
provided, which margin, together with any unused surplus of such margin
carried forward from the preceding year, shall equal ten percent of all otheg
amounts so required to be paid into the sinking fund. Such required payments =
shall constitute a first charge upon all the net revenue of the works. Prior;t0
the issuance of the bonds the board may by ordinance be given the right to use
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or direct the West Virginia municipal bond commission to use such sinking
fund or any part thereof in the purchase of any of the outstanding bonds
payable therefrom at the market price thereof, but not exceeding the price, if
any, at which the same shall in the same year be payable or redeemable, and all
bonds redeemed or purchased shall forthwith be cancelled and shall not again
be issued. After the payments into such fund as herein required, the board may
at any time in its discretion transfer all or any part of the balance of the net
revenues, after reserving an amount deemed by the board sufficient for opera-
tion, repair and maintenance for an ensuing period of not less than twelve
months and for depreciation, into the sinking fund or into a fund for extensions,
petterments and additions to the works. The amounts of the balance of the net
revenue as and when so set apart shall be remitted to the West Virginia
municipal bond commission to be retained and paid out by said commission
consistent with the provisions of this article and with the ordinance pursuant to
which such bonds have been issued. The West Virginia municipal bond
commission is hereby authorized to act as fiscal agent for the administration of
such sinking fund, under any ordinance passed pursuant to the provisions of
this article, and shall invest all such sinking funds as provided by general law.
Notwithstanding the foregoing, payments of principal and interest on any
bonds owned by the United States of America or any agency or department
thereof may be made by the governing body directly thereto.

Acts 1933, Ex. Sess., c. 25, § 15; Acts 1933, 2nd Ex. Sess., c. 48; Acts 1986, c. 118.

Library References

Municipal Corporations €=951. C.J.S. Municipal Corporations 8§ 1704 to
Westlaw Topic No. 268. 1705.

§ 16-13-16. Rates for service; deposit required for new customers; forfei-
ture of deposit; reconnecting deposit; tenant’s deposit;
change or readjustment; hearing; lien and recovery; dis-
continuance of services

The governing body shall have power, and it shall be its duty, by ordinance,
to establish and maintain just and equitable rates, fees or charges for the use of
and the service rendered by:

(a) Sewerage works, to be paid by the owner of each and every lot, parcel of
real estate or building that is connected with and uses such works by or
through any part of the sewerage system of the municipality, or that in any way
uses or is served by such works.

i (b) Stormwater works, to be paid by the owner of each and every lot, parcel
of real estate, or building that in any way uses or is served by such stormwater
works or whose property is improved or protected by the stormwater works or
any user of such stormwater works.

(c) The governing body may change and readjust such rates, fees or charges
from time to time. However, no rates, fees or charges for stormwater services
may be assessed against highways, road and drainage easements and/or storm-
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water facilities constructed, owned and/or operated by the West Virginjs
division of highways. kS

(d) All new applicants for service shall indicate to the govermng body K
whether they are an owner or tenant with respect to the service locatlon

(e) The governing body may collect from all new applicants for service a
deposit of fifty dollars or two twelfths of the average annual usage of the
applicant’s specific customer class, whichever is greater, to secure the paymem
of service rates, fees and charges in the event they become delinquent as
provided in this section. In any case where a deposit is forfeited to pay service
rates, fees and charges which were delinquent at the time of disconnection olr
termination of service, no reconnecting or reinstatement of service may be
made by the governing body until another deposit equal to fifty dollars or a Sum
equal to two twelfths of the average usage for the applicant’s specific customer
class, whichever is greater, is remitted to the governing body. After tWel\}é
months of prompt payment history, the governing body shall return the dcposlt
to the customer or credit the customer’s account with interest at a rate as the
public service commission may prescribe: Provided, That where the customer i is
a tenant, the governing body is not required to return the deposit until the time
the tenant discontinues service with the governing body. Whenever any rates,
fees, rentals or charges for services or facilities furnished remain unpaid for a
period of twenty days after the same become due and payable, the user of the
services and facilities provided is delinquent and the user is liable at law until
all rates, fees and charges are fully paid. The governing body may, under
reasonable rules promulgated by the public service commission, shut off and
discontinue water services to a delinquent user of sewer facilities ten days after
the sewer services become delinquent regardless of whether the governing body
utilizes the security deposit to satisfy any delinquent payments. 3

g

(f) Such rates, fees or charges shall be sufficient in each year for the payment
of the proper and reasonable expense of operation, repair, replacements and
maintenance of the works and for the payment of the sums herein required to
be paid into the sinking fund. Revenues collected pursuant to this section shall
be considered the revenues of the works.

|

(g) No such rates, fees or charges shall be established until after a publi¢
hearing, at which all the users of the works and owners of property served or to
be served thereby and others interested shall have an opportunity to be heard
concerning the proposed rates, fees or charges. :

(h) After introduction of the ordinance fixing such rates, fees or charges, and
before the same is finally enacted, notice of such hearing, setting forth the
proposed schedule of such rates, fees or charges, shall be given by publication
as a Class 11-0 legal advertisement in compliance with the provisions of article
three, chapter fifty-nine of this code, and the publication area for such publicas
tion shall be the municipality. The first publication shall be made at least ten
days before the date fixed in such notice for the hearing.

(i) After such hearing, which may be adjourned from time to time, the_ !
ordinance establishing rates, fees or charges, either as originally introduced oF =82
568 :
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as modified and amended, shall be passed and put into effect. A copy of the
schedule of such rates, fees and charges so established shall be kept on file in
the office of the board having charge of the operation of such works, and also
in the office of the clerk of the municipality, and shall be open to inspection by
all parties interested. The rates, fees or charges so established for anyclass of
users or property served shall be extended to cover any additional premises
thereafter served which fall within the same class, without the necessity of any
hearing or notice.

(j) Any change or readjustment of such rates, fees or charges may be made in
the same manner as such rates, fees or charges were originally established as
hereinbefore provided: Provided, That if such change or readjustment be made
substantially pro rata, as to all classes of service, no hearing or notice shall be
required. The aggregate of the rates, fees or charges shall always be sufficient
for such expense of operation, repair and maintenance and for such sinking
fund payments.

(k) All rates, fees or charges, if not paid when due, shall constitute a lien
upon the premises served by such works. If any service rate, fees or charge so
established is not paid within twenty days after the same is due, the amount
thereof, together with a penalty of ten percent, and a reasonable attorney’s fee,
may be recovered by the board in a civil action in the name of the municipality,
and in connection with such action said lien may be foreclosed against such lot,
parcel of land or building, in accordance with the laws relating thereto:
Provided, That where both water and sewer services are furnished by any
municipality to any premises the schedule of charges may be billed as a single
amount or individually itemized and billed for the aggregate thereof.

() Whenever any rates, rentals, fees or charges for services or facilities
furnished shall remain unpaid for a period of twenty days after the same shall
become due and payable, the property and the owner thereof, as well as the
user of the services and facilities shall be delinquent until such time as all rates,
fees and charges are fully paid. When any payment for rates, rentals, fees or
charges becomes delinquent, the governing body may use the security deposit
to satisfy the delinquent payment.

(m) The board collecting such rates, fees or charges shall be obligated under
reasonable rules to shut off and discontinue both water and sewer services to
all delinquent users of either water facilities, or sewer facilities or both, and
shall not restore either water facilities or sewer facilities, to any delinquent user
of either until all delinquent rates, fees or charges for both water facilities, and
sewer facilities, including reasonable interest and penalty charges, have been
paid in full.

Acts 1933, Ex. Sess., c. 25, § 16; Acts 1933, 2nd Ex. Sess., c. 48; Acts 1959, c. 125; Acts

& 1967, c. 105; Acts 2001, c. 212, eff. 90 days after April 14, 2001; Acts 2004, c. 185, eff.
. 90 days after March 12, 2004.
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Notes of Decisions

Construction and application 1
Public utilities 3

Rates and charges for service 2
Summary judgment 5

Water service termination 4

1. Construction and application

Statutes dealing with municipally owned and
operated sewer systems should be read and
construed together. Code, 8-4-20, 16-13-1,
16-13-2, 16-13-16, 24-1-1 et seq., 24-2-1 et seq.,
24-3-1 et seq. Delardas v. Morgantown Water
Commission, 1964, 137 S.E.2d 426, 148 W.Va.
776. Statutes & 223.2(21)

2. Rates and charges for service

If rates and charges set forth in ordinance
and established by public service commission by
its order should be considered improper for any
valid reason, they may be challenged by any
user of sewer services by complaint in proper
proceeding before public service commission.
Code, 8-4-20, 16-13-1, 16-13-2, 16-13-16,
24-1-1 et seq. Delardas v. Morgantown Water
Commission, 1964, 137 S.E.2d 426, 148 W.Va.
776. Municipal Corporations € 712(8)

Where charges for use of sewer by sanitary
board of city of Beckley were assessed to prop-
erty owners according to quantity of water sup-
plied subject to deduction of amount of water
retained on premises to be determined by a
meter installed by consumers and allowing de-
duction of costs thereof from amounts due on
bills, such charges were not discriminatory, not-
withstanding some users were financially un-
able to install meters. Code 16-13-30. Houch-
ins v. City of Beckley, 1944, 32 S.E.2d 286, 127
W.Va. 306. Municipal Corporations €& 712(7)

Party aggrieved by rates established for use of
sewer could not resort to courts for relief,
where he failed to exercise statutory remedy of
appearing before governing body of municipali-
ty at public hearing (Acts 1933 [1st Ex.Sess.] c.
25). Brewer v. City of Point Pleasant, 1934,
172 S.E. 717, 114 W.Va. 572. Municipal Cor-
porations & 712(8)

3. Public utilities

Under statute declaring that words ‘“‘public
utility” shall include any person or persons, or
association of persons including municipalities,
engaged in any business which is a public ser-
vice, sewer system owned and operated by city
was a “public utility” and Public Service Com-
mission was vested with jurisdiction to super-

vise or regulate municipal sewer system and ¢,
hear proceeding seeking extension of sewer ser.
vices, and power of Commission to supervigé
and regulate sewer system was not withdrayy
or impaired by statutes authorizing municipg|
corporation to own, construct and maintajp
sewer system under control of a Sanitary Boarg
and authorizing Board to operate and conire|
such systems and to order and complete any
extensions that Board might deem expedient,
Code, 16-13-1 et seq., 16-13-2, 16-13-3,
16-13-5, 16-13-16, 16-13-18, 16-13223;
24-1-1, 24-2-1, 24-3-1. State ex rel. City of
Wheeling v. Renick, 1960, 116 S.E.2d 763, 145
W.Va. 640. Public Utilities & 113 2

4. Water service termination

Any impairment of sewer revenue bonds js:
sued by cities providing for imposition of liens
against property for unpaid sewer charges, by
statutory amendment precluding cities from at-
taching lien to landlord’s property for tenant's
failure to pay sewer charges, was not “substan-
tial impairment” and, thus, amendment did not
violate constitutional prohibition against im:
pairment of contracts, where bond contracts
acknowledged that parties’ rights were subject
to legislative regulation, contracts were merely
modified, abridged right was not central to par-
ties’ undertaking, and prior legislation provided
utilities with far more effective remedy of water
service termination for unpaid sewer charges,
U.S.C.A. Const. Art. 1, § 10, cl. 1; W.Va.Code,
8§ 8-18-23, 16-13-16. City of Charleston v.
Public Service Com'n of West Virginia, 1995, 57
F.3d 385, certiorari denied 116 S.Ct. 474, 516
U.S. 974, 133 L.Ed.2d 404. Constitutional Law
&> 2704; Municipal Corporations €= 712(7)

'

5. Summary judgment i

Allegation, in city’s notice of motion for judg:
ment, that claim was for services of city sewage
system and penalty for nonpayment to sanitary
board for a specified period of time and that
defendant was owner of property served and.a
specified sum was due by reason of a specified
ordinance, when read in connection with veri:
fied itemized statement accompanying notice;
was insufficient to state a claim based upon
contract in absence of showing of relationship
of sanitary board to sewage system, method of
service and right of sanitary board to charge for
service, and demurrer to notice was properly
sustained. Code 1937, 16-13-15 et seq. City of
Beckley v. Craighead, 1943, 24 S.E.2d 908, 125
W.Va. 484. Judgment & 184

§ 16-13-17. Government units subject to established rates

The municipality and any county government, state government and federal &
government served by the services of the works shall be subject to the same =
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fees, charges and rates established as provided in this article, or to fees, charges
and rates established in harmony therewith, for service rendered the municipal-
ity, county, state or federal government and shall pay such rates, fees or
charges when due from corporate funds and the same shall be considered to be
arpart of the revenues of the works as herein defined, and be applied as herein
provided for the application of the revenues. However, no rates, fees or charges
for stormwater services may be assessed against highways, road and drainage
easements, and/or stormwater facilities constructed, owned and/or operated by
the West Virginia Division of Highways.

Acts 1933, Ex. Sess., c. 25, § 17; Acts 2001, c. 212, eff. 90 days after April 14, 2001.
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Westlaw Topic No. 268.
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Notes of Decisions

In general 1 tion of sanitary sewer system, contractor was
liable to water company for expense of removal
of all water and other pipes under streets which

1. In general interfered with construction of sewer system.

Under contract between municipal sanitary Code, 16-13-1 et seq., 16-13-17, 16-13-24.
board and contractor requiring contractor to West Virginia Water Service Co. v. Cunning-
bear cost and expense of damage to surface, ham, 1957, 98 S.E.2d 891, 143 W.Va. 1. Mu-

overhead or subsurface structures in construc- nicipal Corporations & 400

§ 16-13-18. Supervision of works by sanitary board; organization of
board; qualifications, terms and compensation of members

The governing body shall provide by ordinance the organization of the board,
and that the custody, administration, operation and maintenance of such works
shall be under the supervision and control of a sanitary board, created as
herein provided.

Such sanitary board shall be composed of either the mayor of the municipali-
ty, or the city manager thereof, if said municipality shall have a city manager
form of government, and two persons appointed by the governing body:
Provided, That, in the event of an acquisition or merger of an existing works,
the governing body may increase the membership to a maximum of four
members in addition to the mayor or city manager of the municipality served

by the board.

During the construction period, one of the members must be a registered
professional engineer. The engineer member of the board need not be a
resident of said municipality. After the construction of the plant has been
completed, the engineer member may be succeeded by a person not an
engineer. No officer or employee of the municipality, whether holding a paid or
unpaid office, shall be eligible to appointment on said sanitary board until at
. least one year after the expiration of the term of his or her public office. The
appointees shall originally be appointed for terms of two and three years
respectively, and upon the expiration of each term and each succeeding term,
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an appointment of a successor shall be made in like manner for a term of three
years. Vacancies shall be filled for an unexpired term in the same manner a5
the original appointment. Each member shall give such bond, if any, as may be
required by ordinance. The mayor or city manager shall act as chairman of the
sanitary board, which shall elect a vice chairman from its members and sha]
designate a secretary and treasurer (but the secretary and the treasurer may be
one and the same), who need not be a member or members of the sanitary
board. The vice chairman, secretary and treasurer shall hold office as such at
the will of the sanitary board.

The members of the sanitary board shall receive compensation for thejp
services, either as a salary or as payments for meetings attended, as the
governing body may determine, and shall be entitled to payment for their
reasonable expenses incurred in the performance of their duties. The governing
body shall fix the reasonable compensation of the secretary and treasurer in its
discretion, and shall fix the amounts of bond to be given by the treasurer. All
compensation, together with the expenses in this section referred to, shall be
paid solely from funds provided under the authority of this article. The sanitary
board shall have power to establish bylaws, rules and regulations for its own
government.

Acts 1933, Ex. Sess., c. 25, § 18; Acts 1939, c. 96; Acts 1953, c. 146; Acts 1957, c. 137;
Acts 1992, c. 95; Acts 2001, c. 212, eff. 90 days after April 14, 2001.
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C.J.S. Health and Environment 8§ 7 to 9, 16
to 17, 26 to 27, 44 to 45, 98 to 100. =

C.J.S. Municipal Corporations § 1535.

Notes of Decisions

Funds 4

Membership of sanitary boards 2
Powers and duties of sanitary boards 1
Public utilities 3

1. Powers and duties of sanitary boards

Under West Virginia Act authorizing munici-
palities to construct sewage collection systems
and sewage treatment plants and to issue reve-
nue bonds to pay cost thereof, money used in
preliminary engineering work prior to actual
beginning of construction of sewage disposal
system is not required to be handled by sanitary
board, but board is merely required to supervise
and control the construction and maintenance
of the project. Code W.Va. 16-13-16,
16-13-18, 16-13-32. U.S. v. City of Charles-
ton, 1957, 149 F.Supp. 866. Health & 369

City which created sanitary board for purpose
of erecting sewage disposal plant held author-
ized to incorporate such sanitary board as a
nonstock corporation for purpose of being do-
mesticated in Virginia as a sewage purification
company under Virginia law, where no other
way was pointed out by which city or sanitary

board could under law of Virginia acquire prop-
erty in that state and carry out contemplated
plan of erecting sewage disposal plant. Acts
1933, 1st Ex.Sess., c. 25, as amended by Acts
1933, 2d Ex.Sess., c. 48. Bernard v. City of
Bluefield, 1936, 186 S.E. 298, 117 W.Va. 556.
Municipal Corporations € 277

2. Membership of sanitary boards i

Where sanitary board created by municipality
optional for either mayor or city manager, (but
not both) to be appointed to board. 52 W.Val
Op.Atty.Gen. 217 (February 9, 1967) 1967 WL
93382.

3. Public utilities ;

Under statute declaring that words “publié
utility”” shall include any person or persons, or
association of persons including municipalities,
engaged in any business which is a public ser-
vice, sewer system owned and operated by city
was a “‘public utility’” and Public Service Com*
mission was vested with jurisdiction to, super:
vise or regulate municipal sewer system and to
hear proceeding seeking extension of sewer ser*

vices, and power of Commission to supervisé =&
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and regulate sewer system was not withdrawn 24-1-1, 24-2-1, 24-3-1. State ex rel. City of
or impaired by statutes authorizing municipal Wheeling v. Renick, 1960, 116 S.E.2d 763, 145
corporation to own, construct and maintain W.Va. 640. Public Utilities & 113

sewer system under control of a Sanitary Board

and authorizing Board to operate and control 4. Funds

such systems and to order and complete any Charleston Sanitary Board treasurer must de-
extensions ' that Board might deem expedient. liver funds collected from sewer system users to
Code, 16-13-1 et seq., 16-13-2, 16-13-3, Charleston city treasurer. 52 W.Va. Op.Atty.
16-13-5, 16-13-16, 16-13-18, 16-13-23, Gen. 497 (October 6, 1967) 1967 WL 93425.

§ 16-13-18a. Publication of financial statement

Every sanitary board shall prepare a financial statement and cause the same
to be published as a Class I legal advertisement in compliance with the
provisions of article three, chapter fifty-nine of this Code, and the publication
area for such publication shall be the sanitary district. Such statement shall
contain an itemized account of the receipts and expenditures of the board
during the previous fiscal year, showing the source from which all money was
derived, and the name of the person to whom an order was issued, together
with the amount of such order, and why such order was issued, arranging the
same under distinct heads, and including all money received and expended
from the sale of bonds, and also a specific statement of the debts of such board,
showing the purpose for which any debt was contracted, the amount of money
in all funds at the end of the preceding year, and the amount of uncollected
service charges. Such statement shall be prepared and published by the board
as soon as practicable after the close of the fiscal year: Provided, That such
statement for the fiscal year ending June thirtieth, one thousand nine hundred
fifty-six, may be published any time during the year one thousand nine hundred
fifty-seven. The statement shall be sworn to by the chairman and secretary and
treasurer of the board. If a board fails or refuses to perform the duties
hereinbefore named, every member of the board concurring in such failure or
refusal shall be guilty of a misdemeanor, and, upon conviction thereof, shall be
fined not less than one hundred nor more than five hundred dollars and the
circuit court or criminal court and justices of the peace, of the county where
the offense was committed, shall have concurrent jurisdiction to try such
offense.

Acts 1957, c. 138; Acts 1967, c. 105.

Acts 1976, c. 33, provided that all references to “justice of the peace”
in the code of West Virginia mean “magistrate.” See § 50-1-17.

Library References

Health €=369. C.J.S. Health and Environment §§ 7 to 9, 16
Municipal Corporations ¢=885. to 17, 26 to 27, 44 to 45, 98 to 100.

Westlaw Topic Nos. 198H, 268. C.J.S. Municipal Corporations § 1628.

§ 16-13-19. Contract with other municipalities for service of works; pow-
ers of lessee as to rates; intercepting sewers
Any municipality operating a sewage collecting system and/or a sewage
disposal plant or plants or stormwater works as defined in this article, or which
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as herein provided has ordered the construction or acquisition of such works
(in this section called the owner), is hereby authorized to contract with one or,
more other municipal corporations or political subdivisions within the state (i
this section called the lessee), and such lessees are hereby authorized to entep
into contracts with the owners, for the service of such works to such lessees
and their inhabitants, but only to the extent of the capacity of the works without
impairing the usefulness thereof to the owners, upon such terms and conditiong
as may be fixed by the boards and approved by ordinances of the respective
contracting parties: Provided, That no contract shall be made for a period of
more than forty years or in violation of the provisions of said ordinance
authorizing bonds hereunder or in violation of the provisions of said trust
indenture.

The lessee shall by ordinance have power to establish, change and adjust:
rates, fees and charges for the service rendered therein by the works against the.
owners of the premises served, in the manner hereinbefore provided for
establishing, changing and adjusting rates, fees and charges for the service
rendered in the municipality where the works are owned and operated, and
such rates, fees or charges shall be collectible and shall be a lien as herem
provided for rates, fees and charges made by the owner.

The necessary intercepting sewers and appurtenant works for connecting the
works of the owner with the sewerage system of the lessee shall be constructed
by the owner and/or the lessee upon such terms and conditions as may be set
forth in said contract, and the cost or that part of the cost thereof which is to be
borne by the owner may be paid as a part of the cost of the works from the
proceeds of bonds issued under this article unless otherwise provided by said
ordinance or trust indenture prior to the issuance of the bonds. The income
received by the owner under any contract shall, if so provided in said ordinance
or trust indenture, be considered to be a part of the revenues of the works as in
this article defined and be applied as herein provided for the application of the
revenues.

Acts 1933, Ex. Sess., c. 25, § 19; Acts 1981, 1st Ex. Sess., c. 2; Acts 2001, c. 212, eff. 90
days after April 14, 2001.

Library References

C.J.S. Municipal Corporations §§ 1027 to
1029.

Municipal Corporations €2328.
Westlaw Topic No. 268.

Notes of Decisions

In general 1 tracts with city for the use of the plant, and fact
that town was unable to sell revenue bonds
because it was not allowed to have part owner:

1. In general v ; : :
= ship in the plant or in the interceptor sewers did

Under provisions of statute relating to con-
tract with other municipalities for service of
sewage works, city which ordered construction
of sewage disposal plant was authorized to con-
tract with town to provide that town would
have the right to use part of the capacity of the
plant in return for contributing to its cost and
town was authorized to enter into such con-

not mean that town was not liable for payments
agreed to under the contracts, where city of
fered to buy the revenue bonds issued by the
town. Code, 16-13-9, 16-13-19, 16-13-23a.
City of Morgantown v. Town of Star City, 1973,
195 S.E.2d 166, 156 W.Va. 529. Municipal
Corporations €= 277 i
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§16-13-20. Discharge of lien on property acquired

No property shall be acquired under this article upon which any lien or other
encumbrance exists, unless at the time such property is acquired a sufficient
sum of money be deposited in trust to pay and redeem such lien or encum-
prance in full.

Acts 1933, Ex. Sess., c. 25, § 20.

Library References

Municipal Corporations €=288(2).
Westlaw Topic No. 268.
C.J.S. Municipal Corporations § 969.

§ 16-13-21. Action on certificates or attached coupons; receivers

Any holder of any such certificates or any of the coupons attached thereto,
and the trustee, if any, except to the extent the rights herein given may be
restricted by said ordinance authorizing issuance of the bonds or by the trust
indenture, may either at law or in equity, by suit, action, mandamus or other
proceeding protect and enforce any and all rights granted hereunder or under
such ordinance or trust indenture, and may enforce and compel performance of
all duties required by this article or by such ordinance or trust indenture to be
performed by the municipality issuing the bonds or by the board or any officer,
including the making and collecting of reasonable and sufficient charges and
rates for service rendered by the works. If there be any failure to pay the
principal or interest of any of the bonds on the date therein named for such
payment, any court having jurisdiction of the action may appoint a receiver to
administer the works on behalf of the municipality and the bondholders and/or
trustee, except as so restricted, with power to charge and collect rates sufficient
to provide for the payment of the expenses of operation, repair and mainte-
nance and also to pay any bonds and interest outstanding and to apply the
revenues in conformity with this article and the said ordinance and/or trust
indenture.

Acts 1933, Ex. Sess., c. 25, § 21.

Library References

Municipal Corporations €937, 955.
Westlaw Topic No. 268.
C.J.S. Municipal Corporations §§ 1707, 1711.

§ 16-13-22. Powers conferred in addition to existing powers; jurisdiction
outside corporate limits

The authority herein given shall be in addition to and not in derogation of
any power existing in any municipality under any statutory or charter provi-
sions which it may now have or hereafter adopt. For all purposes of this article,
all municipal corporations shall have jurisdiction for twenty miles outside the
corporate limits thereof: Provided, That for stormwater systems, within the
twenty miles beyond the municipality’s corporate limits the only areas the
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municipality may serve and supply shall be those areas from which stormwatep
affects or drains into. the municipality.

The jurisdiction and authority provided by this section does not extend tq
highways, road and drainage easements, and/or stormwater facilities construct:
ed, owned and/or operated by the West Virginia Division of Highways.

Acts 1933, Ex. Sess., c. 25, § 22; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Library References

Municipal Corporations €=711.
Westlaw Topic No. 268.
C.J.S. Municipal Corporations § 1535.

§ 16-13-22a. Grants, loans and advances

Any municipality is authorized and empowered to accept loans or grants and
procure loans or temporary advances evidenced by notes or other negotiable
instruments issued in the manner, and subject to the privileges and limitations;
set forth with respect to bonds authorized to be ‘issued under the provisions 'of
this article, for the purpose of paying part or all of the cost of acquisition or
construction of said sewage works and the construction of betterments and
improvements thereto, and for the other purposes herein authorized, from any
authorized agency of the state or from the United States of America or any
federal or public agency or department of the United States or any private
agency, corporation or individual, which loans or temporary advances, includ-
ing the interest thereon, may be repaid out of the proceeds of bonds authorized
to be issued under the provisions of this article, the revenues of the said sewage
works or grants to the municipality from any agency of the state or from the
United States of America or any federal or public agency or department of the
United States or any private agency, corporation or individual or from any
combination of such sources of payment, and to enter into the necessary
contracts and agreements to carry out the purposes hereof with any agency of
the state, the United States of America or any federal or public agency or
department of the United States, or with any private agency, corporation or
individual. Any other provisions of this article to the contrary notwithstanding,
interest on any such loans or temporary advances may be paid from the
proceeds thereof until the maturity of such notes or other negotiable instru-
ment.

In no event shall any such loan or temporary advance be a general obligation
of the municipality and such loans or temporary advances, including the
interest thereon, shall be paid solely from the sources specified in this section.

Acts 1949, c. 93; Acts 1961, c. 107; Acts 1980, c. 59; Acts 1981, 1st Ex. Sess., c. 2; Acts
1986, c. 118.

Library References
Municipal Corporations €864(3). C.J.S. Municipal Corporations §§ 1583 10
Westlaw Topic No. 268. 1585, 1587.
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Notes of Decisions

Power to incur indebtedness and expenditures

Repayment of loans and advances 2

1. Power to incur indebtedness and expendi-
tures

Obligations incurred by city under authority
of West Virginia statute authorizing municipali-
ties to construct sewage collection systems and
sewage treatment plants and to issue revenue
bonds to pay the cost thereof are not “debts”
within provision of West Virginia Constitution
containing limitations on power of a municipali-
ty: to incur debts. Code W.Va. 11-8-26(1-4);
16-13-15, 16-13-16, 16-13-18, 16-13-19,
16-13-22, 16-13-27, 16-13-32; Const. art. 10, § 8.
U:S. v. City of Charleston, 1957, 149 F.Supp.
866. Municipal Corporations & 864(3)

2. Repayment of loans and advances

United States, which was entitled to reim-
bursement for advances made to West Virginia
city by Federal Works Agency for purpose of
plan preparation for construction of proposed
sewage treatment and disposal system, would
not be entitled to general judgment against city
but would be entitled to an order requiring
repayment from existing or future revenue bond
proceeds and to four percent interest. War Mo-

bilization and Reconversion Act of 1944, § 101
et seq., 58 Stat. 785; Code W.Va. 38-4-5, 38-4-6,
53-1-1. U.S. v. City of Charleston, 1957, 149
F.Supp. 866. Municipal Corporations & 1037

If sewer project is undertaken by municipali-
ty, whatever loans may have been made on faith
of the revenue bonds as authorized under West
Virginia law would or should be included in
cost of the works and repaid out of proceeds of
the bonds. Code W.Va. 11-8-26(1-4); 16-13-15,
16-13-16, 16-13-18, 16-13-19, 16-13-22,
16-13-27, 16-13-32; Const. art. 10, § 8. U.S. v.
City of Charleston, 1957, 149 F.Supp. 866. Mu-
nicipal Corporations € 950(15)

Under agreement between West Virginia city
and Federal Works Administrator, in accor-
dance with the War Mobilization and Reconver-
sion Act of 1944, West Virginia city incurred
obligation to repay advances made for purpose
of plan preparation for construction of pro-
posed sewage treatment and disposal system if
and when construction of the sewage treatment
plant should be started and would not be obli-
gated to repay the advances if the construction
were not undertaken. War Mobilization and
Reconversion Act of 1944, 8§ 101 et seq., 501,
58 Stat. 785, 791. U.S. v. City of Charleston,
1957, 149 F.Supp. 866. United States € 82(1)

§ 16-13-22b. Contracts for abatement of pollution

When determined by its legislative body to be-in the public interest and
necessary for the protection of the public health, any municipality is authorized
to enter into and perform contracts, whether long-term or short-term, with any
industrial establishment for the provision and operation by the municipality of
sewerage facilities to abate or reduce the pollution of waters caused by
discharges of industrial wastes by the industrial establishment and the payment
periodically by the industrial establishment to the municipality of amounts at
least sufficient, in the determination of such legislative body, to compensate the
municipality for the cost of providing (including payment of principal and
interest charges, if any), and of operating and maintaining the sewerage
facilities serving such industrial establishment.

Acts 1949, c. 93.

Library References

C.J.S. Municipal Corporations 8§ 1027 to
1029.

Municipal Corporations €=328.
Westlaw Topic No. 268.

§ 16-13-22c.

Any municipality is authorized to issue refunding revenue bonds to refund,
pay or discharge all or any part of its outstanding revenue bonds, including
interest thereon, if any, in arrears or about to become due. The relevant
provisions in this article pertaining to revenue bonds shall be equally applicable
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in the authorization and issuance of refunding revenue bonds, including thejr
terms and security, the ordinance, the trust indenture, rates, or other aspects gf
the bonds.

Acts 1949, c. 93.

Library References

Municipal Corporations €913. C.J.S. Municipal Corporations §§ 1647 'ty
Westlaw Topic No. 268. 1648, 1651.

§ 16-13-22d. Subordination of bonds

Notwithstanding any other provisions to the contrary in this article, any
municipality authorizing the issuance of bonds under this article in an effort tg
aid in the abatement or reduction of the pollution of any waters or streams may
provide in the ordinance authorizing the issuance of the bonds and in any trust
indenture pertaining thereto that such bonds, or any additional bonds that may
thereafter be issued to extend or improve the works, shall, to the extent and in
the manner prescribed, be subordinated and be junior in standing, with respect
to the payment of principal and interest and the security thereof, to such other
bonds as are designated in the ordinance.

Acts 1949, c. 93.

Library References

Municipal Corporations €2950(15). C.J.S. Municipal Corporations §§ 1708 to
Westlaw Topic No. 268. 1709.

§ 16-13-22e. Operating contract

Any such municipality may enter into contracts or agreements with any
persons, firms or corporations for the operation and management of the
facilities and properties of said sewerage system, or any part thereof, for such
period of time and under such terms and conditions as shall be agreed upon
between such municipality and such persons, firms or corporations. Such
municipality shall have power to provide in the resolution authorizing theé
issuance of bonds hereunder, or in any trust indenture, securing such bonds,
that such contracts or agreements shall be valid and binding upon the munici
pality as long as any of said bonds, or interest thereon, are outstanding and
unpaid. .
Acts 1955, c. 132.

Library References

Municipal Corporations €328. C.J.S. Municipal Corporations 8§ 1027, to
Westlaw Topic No. 268. 1029.

§ 16-13-22f. Exemption of bonds from taxation

Said bonds and the interest thereon, together with all properties and facilities
of said municipality owned or used in connection with the works, and all the
moneys, revenues and other income of such municipality derived from such
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works shall be exempt from all taxation by the state of West Virginia or any
county, municipality, political subdivision or agency thereof.

Acts 1955, c. 132; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Library References

Taxation €22316, 3519.
Westlaw Topic No. 371.

§ 16-13-22g. Covenants with bondholders

Any resolution authorizing the issuance of bonds hereunder, or any trust
indenture with any bank or trust company within or without the state, for the
security of the bonds, may contain covenants with the holders of such bonds as
to:

(a) The purpose or purposes to which the proceeds of sale of such bonds, or
the revenues derived from the sewerage system or stormwater system, may be
applied and the securing, use and disposition thereof, including, if considered
desirable, the appointment of a trustee or depositary for any of such funds;

(b) The pledging of all or any part of the revenues derived from the owner-
ship, operation or control of such sewerage systems or-stormwater system,
including any part thereof heretofore or hereafter constructed or acquired or
derived from any other sources, to the payment of the principal of or interest
thereon of bonds issued hereunder and for such reserve or other funds as may
be considered necessary or desirable;

(c) The fixing, establishing and collecting of such fees, rentals or other
charges for the use of the services and facilities of such sewerage system or
stormwater system, including the parts thereof heretofore or hereafter con-
structed or acquired and the revision of same from time to time, as will always
provide revenues at least sufficient to provide for all expenses of operation,
maintenance and repair of such sewerage system or stormwater system, the
payment of the principal of and interest on all bonds or other obligations
payable from the revenues of such sewerage system or stormwater system, and
all reserve and other funds required by the terms of the ordinance authorizing
the issuance of such bonds;

(d) The transfer from the general funds of the municipality to the account or
accounts of such sewerage system or stormwater system of an amount equal to
the cost of furnishing the municipality or any of its departments, boards or
agencies with the services and facilities of such sewerage system or stormwater
system;

(e)- Limitations or restrictions upon the issuance of additional bonds or other
obligations payable from the revenue of such sewerage system or stormwater
system, and the rank or priority, as to lien and source and security for payment
from the revenues of the sewerage system or stormwater system, between
bonds payable from the revenues;

() The manner and terms upon which all bonds and other obligations issued

hereunder may be declared immediately due and payable upon the happening
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of a default in the payment of the principal of or interest thereon, or in the
performance of any covenant or agreement with bondholders, and the manney
and terms upon which defaults may be declared cured and the acceleration of
the maturity of such bonds rescinded and repealed;

(g) Budgets for the annual operation, maintenance and repair of such sewer-
age system or stormwater system and restrictions and limitations upon expendi-
tures for such purposes, and the manner of adoption, modification, repeal or
amendment thereof, including the approval of such budgets by consultlng
engineers designated by holders of bonds issued hereunder;

(h) The amounts of insurance to be maintained upon such sewerage system
or stormwater system, or any part thereof, and the use and disposition of the
proceeds of any insurance;

(i) The keeping of books of account, relating to such undertakings and the
audit and inspection thereof, and the furnishing to the holders of bonds issued
hereunder or their representatives, reports prepared, certified, or approved by
accountants designated or approved by the holders of bonds issued hereunder;

() Such other additional covenants as shall be considered necessary or
desirable for the security of the holders of bonds issued hereunder, notwith-
standing that other covenants are not expressly enumerated hereunder, it being
the intention hereof to grant to the municipalities the power to make any and
all covenants or agreements necessary in order to secure greater marketability
for bonds issued hereunder as fully and to the same extent as such covenants or
agreements could be made by a private corporation rendering similar services
and facilities and to grant such municipalities full and complete power to enter
into any contracts, covenants or agreements with holder of bonds issued
hereunder not inconsistent with the constitution of the state of West Virginia.

Acts 1955, c. 132; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Library References

Municipal Corporations €=922. C.J.S. Municipal Corporations 8§§ 1684 to
Westlaw Topic No. 268. 1686, 1697.

§ 16-13-23. Article deemed full authority for construction, etc., of works
and issue of bonds; alternative method; powers of state
department of health unaffected

This article, shall, without reference to any other statute, be deemed full
authority for the construction, acquisition, improvement, equipment, mainte-
nance, operation and repair of the works herein provided for and for the
issuance and sale of the bonds by this article authorized, and shall be construed
as an additional and alternative method therefor and for the financing thereof,
and no petition or election or other or further proceeding in respect to the
construction or acquisition of the works or to the issuance or sale of bonds
under this article and no publication of any resolution, ordinance, notice or
proceeding relating to such construction or acquisition or to the issuance or
sale of such bonds shall be required except such as are prescribed by this
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article, any provisions of other statutes of the State to the contrary notwith-
standing: Provided, however, That all functions, powers and duties of the state
department of health shall remain unaffected by this article.

Acts 1933, Ex. Sess., c. 25, § 23.

Library References

Municipal Corporations €=270, 906.
Westlaw Topic No. 268.

C.J.S. Municipal Corporations 8§ 1645 to
1646, 1702.

Notes of Decisions

public utilities 1

1. Public utilities

Under statute declaring that words “public
utility’’ shall include any person or persons, or
association of persons including municipalities,
engaged in any business which is a public ser-
vice, sewer system owned and operated by city
was a “‘public utility’” and Public Service Com-
mission was vested with jurisdiction to super-
vise or regulate municipal sewer system and to
hear proceeding seeking extension of sewer ser-

vices, and power of Commission to supervise
and regulate sewer system was not withdrawn
or impaired by statutes authorizing municipal
corporation to own, construct and maintain
sewer system under control of a Sanitary Board
and authorizing Board to operate and control
such systems and to order and complete any
extensions that Board might deem expedient.
Code, 16-13-1 et seq., 16-13-2, 16-13-3,
16-13-5, 16-13-16, 16-13-18, 16-13-23,
24-1-1, 24-2-1, 24-3-1. State ex rel. City of
Wheeling v. Renick, 1960, 116 S.E.2d 763, 145
W.Va. 640. Public Utilities &= 113

§ 16-13-23a.

Additional powers of municipality upon receipt of order to
cease pollution

Notwithstanding any other provision contained in this article, and in addition
thereto, the governing body of any municipal corporation which has received or
which hereafter receives an order issued by the director of the division of
environmental protection or the environmental quality board requiring such
municipal corporation to cease the pollution of any stream or waters, is hereby
authorized and empowered to fix, establish and maintain, by ordinance, just
and equitable rates, fees or charges for the use of the services and facilities of
the existing sewer system and/or stormwater system of such municipal corpora-
tion, and/or for the use of the services and facilities to be rendered upon
completion of any works and system necessary by virtue of said order, to be
paid by the owner, tenant or occupant of each and every lot or parcel of real
estate or building that is connected with and uses any part of such sewer
system or stormwater system, or that in any way uses or is served thereby, and
may change and readjust such rates, fees or charges from time to time.

Such rates, fees or charges shall be sufficient for the payment of all the
proper and reasonable costs and expenses of the acquisition and construction
of plants, machinery and works for the collection and/or treatment, purification
and disposal of sewage or stormwater, and the repair, alteration and extension
of existing sewer facilities or stormwater facilities, as may be necessary to
comply with such order of the director of the division of environmental
protection or the environmental quality board, and for the operation, mainte-
nance and repair of the entire works and system.

The governing body shall create, by ordinance, a sinking fund to accumulate
and hold any part or all of the proceeds derived from rates or charges until
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completion of the construction, to be remitted to and administered by the
municipal bond commission by expending and paying the costs and expenses of
construction and operation in the manner as provided by said ordinance,

After the completion of the construction such rates, fees or charges shall be
sufficient in each year for the payment of the proper and reasonable costs and
expenses of operation, maintenance, repair, replacement and extension from
time to time, of the entire sewer and works or entire stormwater works.

No such rates, fees or charges shall be established until after a public
hearing, at which all the potential users of the works and owners of property
served or to be served thereby and others shall have had an opportunity to be
heard concerning the proposed rates or charges.

After introduction of the ordinance fixing rates, fees or charges, and before
the same is finally enacted, notice of such hearing, setting forth the proposed
schedule of rates, fees or charges, shall be given by publication of notice as'a
Class II-O legal advertisement in compliance with the provisions of article
three, chapter fifty-nine of this code, and the publication area for such publica-
tion is the municipality. The first publication shall be made at least ten days
before the date fixed therein for the hearing.

After such hearing, which may be adjourned from time to time, the ordinance
establishing the rates, fees or charges, either as originally introduced or as
modified and amended, may be passed and put into effect. A copy of the
schedule of the rates, fees and charges so established shall be kept on file in the
office of the sanitary board having charge of the construction and operation of
such works, and also in the office of the clerk of the municipality, and shall be
open to inspection by all parties interested. The rates, fees or charges so
established for any class of users or property served shall be extended to cover
any additional premises thereafter served which fall within the same class,
without the necessity of any hearing or notice.

Any change or readjustment of rates, fees or charges may be made in the
same manner as rates, fees or charges were originally established as hereinbe-
fore provided: Provided, That if such change or readjustment be made substan-
tially pro rata, as to all classes of service, no hearing or notice is required.

If any rate, fees or charge so established is not paid within thirty days after
the same is due, the amount thereof, together with a penalty of ten percent, and
a reasonable attorney’s fee, may be recovered by the sanitary board of such
municipal corporation in a civil action in the name of the municipality.

Any municipal corporation exercising the powers given herein has authority
to construct, acquire, improve, equip, operate, repair and maintain any plants,
machinery, or works necessary to comply with the order of the director of the
division of environmental protection or the environmental quality board, and
the authority provided herein to establish, maintain and collect rates, fees or
charges is an additional and alternative method of financing such works and
matters, and is independent of any other provision of this article insofar as the
article provides for or requires the issuance of revenue bonds or the imposition
of rates, fees and charges in connection with the bonds: Provided, That except
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Note 1

for the method of financing such works and matters, the construction, acquisi-
tion, improvement, equipment, custody, operation, repair and maintenance of
any plants, machinery or works in compliance with an order of the director of
the division of environmental protection or the environmental quality board,
and the rights, powers, and duties of the municipal corporation and the
respective officers and departments thereof, including the sanitary board, are
governed by the provisions of this article: Provided, however, That the jurisdic-
tion and authority provided by this section does not extend to highways, road
and drainage easements, and/or stormwater facilities constructed, owned
and/or operated by the West Virginia Division of Highways and no rates, fees or
charges for stormwater services or costs of compliance may be assessed against
highways, road and drainage easements, and/or stormwater facilities construct-
ed, owned and/or operated by the West Virginia Division of Highways.

Acts 1955, c. 135; Acts 1967, c. 105; Acts 1994, c. 61; Acts 2001, c. 212, eff. 90 days
after April 14, 2001.

Library References

Municipal Corporations €=712.
Westlaw Topic No. 268.
C.J.S. Municipal Corporations § 1535.

Notes of Decisions

In general 1 tracts with city for the use of the plant, and fact
that town was unable to sell revenue bonds
because it was not allowed to have part owner-
ship in the plant or in the interceptor sewers did
not mean that town was not liable for payments
sewage works, city which ordered construction ~2greed to under the contracts, where city of-
of sewage disposal plant was authorized to con- fered to buy the revenue bonds issued by the
tract with town to provide that town would town. Code, 16-13-9, 16-13-19, 16-13-23a.
have the right to use part of the capacity of the  City of Morgantown v. Town of Star City, 1973,
plant in return for contributing to its cost and 195 S.E.2d 166, 156 W.Va. 529. Municipal
town was authorized to enter into such con- Corporations & 277

1. In general
Under provisions of statute relating to con-
tract with other municipalities for service of

§ 16-13-24. Article to be construed liberally

This article being necessary for the public health, safety and welfare, it shall
be liberally construed to effectuate the purpose thereof.

Acts 1933, Ex. Sess., c. 25, § 24.

Library References

Statutes €=235.
Westlaw Topic No. 361.
C.J.S. Statutes § 376.

Notes of Decisions

In general 1 bear cost and expense of damage to surface,
overhead or subsurface structures in construc-
tion of sanitary sewer system, contractor was

1. In general liable to water company for expense of removal

Under contract between municipal sanitary of all water and other pipes under streets which
board and contractor requiring contractor to interfered with construction of sewer system.
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Code, 16-13-1 et seq., 16-13-17, 16-13-24.
West Virginia Water Service Co. v. Cunning-
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installments to the dependent parents of the deceased member during their joint lifetimes a
sum equal to the amount which a surviving spouse, without children, would have received:
Provided, That when there is only one dependent parent surviving, that parent is entitled to
receive during his or her lifetime one-half the amount which both parents, if living, would
have been entitled to receive: Provided, however, That if there is no surviving spouse,
dependent child or dependent parent of the deceased member, the accumulated contributions
shall be paid to a named beneficiary or beneficiaries: Provided further, That if there is no
surviving spouse, dependent child or dependent parent of the deceased member, or any
named beneficiary or beneficiaries, then the acecumulated contributions shall be paid to the
estate of the deceased member.

(c¢) Any person qualifying as a dependent child under this section, in addition to any other
benefits due under this or other sections of this article, is entitled to receive a scholarship to
be applied to the career development education of that person. This sum, up to but not
exceeding six thousand dollars per year, shall be paid from the fund to any university or
college in this state or to any trade or vocational school or other entity in this State approved
by the board to offset the expenses of tuition, room and board, books, fees or other costs
incurred in a course of study at any of these institutions so long as the recipient makes
application to the board on an approved form and under rules provided by the board and
maintains scholastic eligibility as defined by the institution or the board. The board may
propose legislative rules for promulgation in accordance with article three, chapter twenty-
nine-a of this code which define age requirements, physical and mental requirements,
scholastic eligibility, disbursement methods, institutional qualifications and other require-
ments as necessary and not inconsistent with this section.

Acts 2007, c. 119, eff. June 7, 2007; Acts 2008, c. 190, eff. June 7, 2008.

§ 16-5V-32. Effective date; report to Joint Committee on Government and
Finance; special starting date for benefits

(a) The provisions of this article become effective the first day of January, two thousand
eight: Provided, That no payout of any benefits may be made to any person prior to the first
day of January, two thousand eleven: Provided, however, That emergency medical services
officers who retire due to a duty disability pursuant to this article may begin receiving the
benefits at the. rate and in the amount specified in this article from this fund after the
thirtieth day of June, two thousand eight: Provided further, That until the thirtieth day of
June, two thousand eight, those emergency medical services officers who retire due to a duty
disability pursuant to this article may draw benefits from this fund at the rate and in the
amount set forth in section twenty-five, article ten, chapter five of this code.

(b) During the 36-month period before the payout of benefits begins, the Joint Committee
on Government and Finance shall cause an interim study or studies to be conducted on the
potential effects of the implementation of this retirement system, including, but not limited to,
potential funding mechanisms to provide health insurance coverage for retirees in the fifty to
fifty-five age group: Provided, That after the effective date of this provision, the Director of
the Public Employees Insurance Agency shall propose a rule for legislative approval in
accordance with the provisions of article three, chapter twenty-nine-a of this code governing
the funding of health insurance coverage for retirees under the plan provided in this article
who are in the fifty to fifty-five year age group, which rule may be filed as an emergency rule:
Provided, however, That any rule filed as an emergency rule pursuant to this subsection shall
be refiled at the earliest opportunity as a legislative rule for review and promulgation in
accordance with the provisions of article three, chapter twenty-nine-a of this code.

Acts 2007, c. 119, eff. June 7, 2007; Acts 2008, c. 190, eff. June 7, 2008.

ARTICLE 13
SEWAGE WORKS AND STORMWATER WORKS

Section Section
16-13-16. Rates for service; deposit required deposit; reconnecting deposit; ten
for new customers; forfeiture of ant’s deposit; change or.readjust-
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Section Section
ment; hearing; lien and recovery; 16-13-23a. Additional powers of municipality to
discontinuance of services. cease pollution.

§ 16-13-16. Rates for service; deposit required for new customers; forfeiture
of deposit; reconnecting deposit; tenant’s deposit; change or
readjustment; hearing; lien and recovery; discontinuance of
services

A governing body has the power and duty, by ordinance, to establish and maintain just and
equitable rates, fees or charges for the use of and the service rendered by:

(a) Sewerage works, to be paid by the owner of each and every lot, parcel of real estate or
building that is connected with and uses such works by or through any part of the sewerage
system of the municipality or that in any way uses or is served by such works; and

(b) Stormwater works, to be paid by the owner of each and every lot, parcel of real estate
or building that in any way uses or is served by such stormwater works or whose property is
improved or protected by the stormwater works or any user of such stormwater works.

(¢) The governing body may change and readjust such rates, fees or charges from time to
time. However, no rates, fees or charges for stormwater services may be assessed against
highways, road and drainage easements or stormwater facilities constructed, owned or
operated by the West Virginia Division of Highways.

(d) All new applicants for service shall indicate to the governing body whether they are an
owner or tenant with respect to the service location. An entity providing stormwater service
shall provide a tenant a report of the stormwater fee charged for the entire property and, if
appropriate, that portion of the fee to be assessed to the tenant.

(e) The governing body may collect from all new applicants for service a deposit of fifty
dollars or two twelfths of the average annual usage of the applicant’s specific customer class,
whichever is greater, to secure the payment of service rates, fees and charges in the event
they become delinquent as provided in this section. In any case where a deposit is forfeited
to pay service rates, fees and charges which were delinquent at the time of disconnection or
termination of service, service may not be reconnected or reinstated by the governing body
until anothey deposit equal to fifty dollars or a sum equal to two twelfths of the average usage
for the applicant’s specific customer class, whichever is greater, is remitted to the governing
body. After twelve months of prompt payment history, the governing body shall return the
deposit to the customer or credit the customer’s account with interest at a rate as the Public
Service Commission may prescribe: Provided, That where the customer is a tenant, the
governing body is not required to return the deposit until the time the tenant discontinues
service with the governing body. Whenever any rates, fees, rentals or charges for services or
facilities furnished remain unpaid for a period of twenty days after they become due, the user
of the services and facilities provided is delinquent. The user is liable until all rates, fees and
charges are fully paid. The governing body may, under reasonable rules promulgated by the
Public Service Commission, shut off and discontinue water services to a delinquent user of
sewer facilities ten days after the sewer services become delinquent regardless of whether the
governing body utilizes the security deposit to satisfy any delinquent payments.

(f) Such rates, fees or charges shall be sufficient in each year for the payment of the proper
and reasonable expense of operation, repair, replacements and maintenance of the works and
for the payment of the sums herein required to be paid into the sinking fund. Revenues
collected pursuant to this section shall be considered the revenues of the works.

(g) No such rates, fees or charges shall be established until after a public hearing, at which
all the users of the works and owners of property served or to be served thereby and others
interested shall have an opportunity to be heard concerning the proposed rates, fees or
charges.

(h) After introduction of the ordinance fixing such rates, fees or charges, and before the
same is finally enacted, notice of such hearing, setting forth the proposed schedule of rates,
fees or charges, shall be given by publication as a Class II-0 legal- advertisement in
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compliance with the provisions of article three, chapter fifty-nine of this code and the
publication area for such publication shall be the municipality. The first publication shall be
made at least ten days before the date fixed in the notice for the hearing.

(i) After the hearing, which may be adjourned, from time to time, the ordinance establish-
ing rates, fees or charges, either as originally introduced or as modified and amended, shall
be passed and put into effect. A copy of the schedule of the rates, fees and charges shall be
kept on file in the office of the board having charge of the operation of such works, and also in
the office of the clerk of the municipality, and shall be open to inspection by all parties
interested. The rates, fees or charges established for any class of users or property served
shall be extended to cover any additional premises thereafter served which fall within the
same class, without the necessity of any hearing or notice.

(j) Any change or readjustment of such rates, fees or charges may be made in the same
manner as the rates, fees or charges were originally established as hereinbefore provided:
Provided, That if a change or readjustment be made substantially pro rata, as to all classes of
service, no hearing or notice shall be required. The aggregate of the rates, fees or charges
shall always be sufficient for the expense of operation, repair and maintenance and for the
sinking fund payments.

(k) All rates, fees or charges, if not paid when due, shall constitute a lien upon the premises
served by such works. If any service rate, fees or charge is not paid within twenty days after
it is due, the amount thereof, together with a penalty of ten percent and a reasonable
attorney’s fee, may be recovered by the board in a civil action in the name of the municipality.
The lien may be foreclosed.against such lot, parcel of land or building in accordance with the
laws relating thereto. Where both water and sewer services are furnished by any municipali-
ty to any premises, the schedule of charges may be billed as a single amount or individually
itemized and billed for the aggregate thereof.

(I) Whenever any rates, rentals, fees or charges for services or facilities furnished shall
remain unpaid for a period of twenty days after they become due, the property and the owner
thereof, as well as the user of the services and facilities shall be delinquent until such time as
all rates, fees and charges are fully paid. When any payment for rates, rentals, fees or
charges becomes delinquent, the governing body may use the security deposit to satisfy the
delinquent payment.

(m) The board collecting the rates, fees or charges shall be obligated under reasonable
rules to shut off and discontinue both water and sewer services to all delinquent users of
water, sewer or stormwater facilities and shall not restore either water facilities or sewer
facilities to any delinquent user of any such facilities until all delinquent rates, fees or charges
for water, sewer and stormwater facilities, including reasonable interest and penalty charges,
have been paid in full, as long as such actions are not contrary to any rules or orders of the
Public Service Commission.

Acts 1933, Ex. Sess., c. 25, § 16; Acts 1933, 2nd Ex. Sess., c. 48; Acts 1959, c. 125; Acts 1967, c. 105;
Acts 2001, c. 212, eff. 90 days after April 14, 2001; Acts 2004, c. 185, eff. 90 days after March 12, 2004;
Acts 2008, c. 202, eff. March 8, 2008.

§ 16-13-23a. Additional powers of municipality to cease pollution

(a) Notwithstanding any other provision contained in this article, and in addition thereto,
the governing body of any municipality which has received or which hereafter receives an
order issued by the Secretary of the Department of Environmental Protection or the
Environmental Quality Board requiring the municipality to cease the pollution of any stream
or waters is hereby authorized to establish and maintain, by ordinance, just and equitable
rates, fees or charges for the use of the services and facilities of the existing municipal sewer
system and/or stormwater system, or for the use of the services and facilities to be rendered
upon completion of any works and system necessary by virtue of said order, to be paid by the
owner, tenant or occupant of each and every lot or parcel of real estate or building that is
connected with and uses any part of such sewer system or stormwater system, or that in any
way uses or is served thereby, and may change and readjust such rates, fees or charges from
time to time.
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(b) The rates, fees or charges shall be sufficient to all the proper and reasonable costs and
expenses of the acquisition and construction of plants, machinery and works for the collection,
treatment, purification and disposal of sewage or stormwater and the repair, alteration and
extension of existing sewer facilities or stormwater facilities, as may be necessary to comply
with such order of the Secretary of the Department of Environmental Protection or the
Environmental Quality Board, and for the operation, maintenance and repair of the entire
works and system.

(c) The governing body shall create, by ordinance, a sinking fund to accumulate and hold
any part or all of the proceeds derived from rates or charges until completion of the
construction, to be remitted to and administered by the Municipal Bond Commission by
expending and paying the costs and expenses of construction and operation in the manner as
provided by said ordinance. 3

(d) After the completion of the construction, the rates, fees or charges shall be sufficient in
each year for the payment of the proper and reasonable costs and expenses of operation,
maintenance, repair, replacement and extension, from time to time, of the entire sewer and
works or entire stormwater works.

(e) No such rates, fees or charges shall be established until after a public hearing, at which
all the potential users of the works and owners of property served or to be served thereby
and others shall have had an opportunity to be heard concerning the proposed rates or
charges.

(f) After introduction of the ordinance fixing rates, fees or charges, and before the same is
finally enacted, notice of such hearing setting forth the proposed schedule of rates, fees or
charges shall be given by publication of notice as a Class II-0 legal advertisement in
compliance with the provisions of article three, chapter fifty-nine of this code. The publica-
tion area for such publication is the municipality. The first publication shall be made at least
ten days before the date fixed therein for the hearing.

(g) After such hearing, which may be adjourned from time to time, the ordinance
establishinig the rates, fees or charges, either as originally introduced or as modified and
amended, may be passed and put into effect. A copy of the schedule of the rates, fees and
charges so established shall be kept on file in the office of the sanitary board having charge of
the construction and operation of such works and in the office of the clerk of the municipality.
The schedule of rates, fees and charges shall be open to inspection by all parties interested.
The rates, fees or charges established for any class of users or property served shall be
-extended to cover any additional premises thereafter served which fall within the same class,
without the necessity of any hearing or notice.

(h) Any change or readjustment of rates, fees or charges may be made in the same manner
as rates, fees or charges were originally established as hereinbefore provided: Provided, That
if such change or readjustment be made substantially pro rata, as to all classes of service, no
hearing or notice is required.

(i) If any rate, fee or charge is not paid within thirty days after it is due, the amount
thereof, together with a penalty of ten percent and a reasonable attorney’s fee, may be
recovered by the sanitary board of the municipality in a civil action in the name of the
municipality.

(j) Any municipality exercising the powers given herein has the authority to construect,
acquire, improve, equip, operate, repair and maintain any plants, machinery or works
necessary to comply with the order of the Secretary of the Department of Environmental
Protection or the Environmental Quality Board and the authority provided herein to
establish, maintain and collect rates, fees or charges is an additional and alternative method
of financing such works and matters, and is independent of any other provision of this article
insofar as the article provides for or requires the issuance of revenue bonds or the imposition
of rates, fees and charges in connection with the bonds: Provided, That except for the
method of financing such works and matters, the construction, aequisition, improvement,
equipment, custody, operation, repair and maintenance of any plants, machinery or works in
compliance with an order of the Secretary of the Department of Environmental Protection or
the Environmental Quality Board and the rights, powers and duties of the municipality and
17
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the respective officers and departments thereof, including the sanitary board,-are governed
by the provisions of this article.

(k) The jurisdiction and authority provided by this section does not extend to highways,
road and drainage easements and stormwater facilities constructed, owned or operated by the
West Virginia Division of Highways and no rates, fees or charges for stormwater services or
costs of compliance may be assessed against highways, road and drainage easements and/or
stormwater facilities constructed, owned and/or operated by the West Virginia Division of
Highways.

(1) A municipality which has been designated by the Environmental Protection Agency as
an entity to serve a West Virginia Separate Storm Sewer System community, as defined in 40
C. F. R. § 122.26, has the authority to enact ordinances or regulations which allow for the
. issuance of orders, the right to enter properties and the right to impose reasonable fines and
penalties regarding correction of violations of municipal stormwater ordinances or regulations
within the municipal watershed served by the municipal stormwater system, as long as such
rules, regulations, fines or actions are not contrary to any rules or orders of the Public
Service Commission.

(m) Notice of a violation of a municipal stormwater ordinance or regulation shall be served
in person to the alleged violator or by certified mail return receipt requested. The notice
shall state the nature of the violation, the potential penalty, the action required to correct the
violation and the time limit for making the correction. Should a person, after receipt of
proper notice, fail to correct the violation of the municipal stormwater ordinance or regula-
tion, the municipality may make or have made the corrections of the violation and bring the
party into compliance with the applicable stormwater ordinance or regulation. The munici-
pality may collect the costs of correcting the violation from the person by instituting a civil
action, as long as such actions are not contrary to any rules or orders of the Public Service
Commission.

(n) A municipality which has been designated by the Environmental Protection Agency as
an entity to serve a West Virginia Separate Storm Sewer System community shall prepare an
annual report detailing the collection and expénditure of rates, fees or charges and make it
available for public review at the place of business of the governing body and the stormwater
utility main office. .

Acts 1955, c. 135; Acts 1967, c. 105; Acts 1994, c. 61; Acts 2001, c. 212, eff. 90 days after April 14, 2001;
Acts 2008, c. 202, eff. March 8, 2008.

ARTICLE 13A
PUBLIC SERVICE DISTRICTS

Section Section
16-13A-9. Rules; service rates and charges; dis- water and sewer connections; lien
continuance of service; required for delinquent fees.

§ 16-13A-9. Rules; service rates and charges; discontinuance of service; re-
quired water and sewer connections; lien for delinquent fees

(a)(1) The board may make, enact and enforce all needful rules in connection with the
acquisition, construction, improvement, extension, management, maintenance, operation, care,
protection and the use of any public service properties owned or controlled by the district.
The board shall establish rates, fees and charges for the services and facilities it furnishes,
which shall be sufficient at all times, notwithstanding the provisions of any other law or laws,
to pay the cost of maintenance, operation and depreciation of the public service properties and
principal of and interest on all bonds issued, other obligations incurred under the provisions
of this article and all reserve or other payments provided for in the proceedings which
authorized the issuance of any bonds under this article. The schedule of the rates, fees and
charges may be based upon:

(A) The consumption of water or gas on premises connected with the facilities, taking into
consideration domestic, commercial, industrial and public use of water and gas;
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ARTICLE 2
WATER POLLUTION CONTROL REVOLVING FUND ACT

Section

22C-2-1. Definitions.

22C-2-2. Designation of division of environmental protection as state instrumentality
for purposes of capitalization agreements with the United States environ-
mental protection agency.

22C-2-3. West Virginia water pollution control revolving fund; disbursement of fund
moneys; administration of the fund.

22C-2-4. Annual audit.

22C-2-5. Collection of money due to the fund.

22C-2-6. State construction grants program established; special fund.

22C-2-7. Environmental review of funded projects.

22C-2-8. Conlflicting provisions.

§ 22C-2-1. Definitions

Unless the context in which used clearly requires a different meaning, as used
in this article:

(a) “Authority” means the water development authority provided for in
section four, article one of this chapter.

(b) “Cost” as applied to any project financed under the provisions of this
article means the total of all costs incurred by a local entity that are reasonable
and necessary for carrying out all works and undertakings necessary or
incident to the accomplishment of any project including:

(1) Developmental, planning and feasibility studies, surveys, plans and speci-
fications;

(2) Architectural, engineering, financial, legal or other special services;

(3) Acquisition of land and any buildings and improvements on the land or
buildings, including the discharge of any obligations of the sellers of the land,
buildings or improvements;

(4) Site preparation and development, including demolition or removal of
existing structures, construction and reconstruction, labor, materials, machin-
ery and equipment;

(5) The reasonable costs of financing incurred by the local entity in the
course of the development of the project, carrying charges incurred before
placing the project in service, interest on funds borrowed to finance the project
to a date subsequent to the estimated date the project is to be placed in service,
necessary expenses incurred in connection with placing the project in service,
and the funding of accounts and reserves which the autherity may require; and

(6) Other items that the division of environmental protection determines to
be reasonable and necessary.

(c) “Fund” means the state water pollution control revolving fund provided
for in this article as it may be expanded or modified from time to time pursuant
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§ 22C-2-1 ENVIRONMENTAL RESOURCES

to the clean water act, as amended, the federal safe drinking water act, as
amended or by the executive order of the governor issued to comply with
federal laws relating to the acts.

(d) “Instrumentality’” means the division of environmental protection or the
agency designated by an order of the governor as having the primary responsi-
bility for administering the fund pursuant to the federal clean water act, as
amended, and the federal safe drinking water act, as amended, or other federal
laws.

(e) “Local entity” means any county, city, town, municipal corporation,
authority, district, public service district, commission, banking institution or
political subdivision in West Virginia.

(f) “Project” means any public water or wastewater treatment facility located
or to be located in or outside this state by a local entity and includes:

(1) Sewage and wastewater collection, treatment and disposal facilities;
(2) Public water transportation, treatment and distribution facilities;
(3) Drainage facilities and projects;

(4) Administrative, maintenance, storage and laboratory facilities related to
the facilities delineated in subdivisions (1), (2) and (3) of this subsection;

(5) Interests in land related to the facilities delineated in subdivisions (1), (2),
(3) and (4) of this subsection; and

(6) Other projects allowable under federal law.
Acts 1994, c. 61; Acts 1996, c. 257, eff. 90 days after March 8, 1996.

United States Code Annotated

Water Pollution Prevention and Control,
Generally, see 33 U.S.C.A. § 1251 et seq.
Effluent limitations, see 33 U.S.C.A. § 1311 et seq.
Water Pollution, Waste Treatment Management, grants, see 33 U.S.C.A. § 1281 et seq.

§ 22C-2-2. Designation of division of environmental protection as state
instrumentality for purposes of capitalization agreements
with the United States environmental protection agency

The division of environmental protection shall act as the instrumentality that
is empowered to enter into capitalization agreements with the United States
environmental protection agency, to accept capitalization grant awards made
under the federal clean water act, as amended, the safe drinking water act, as
amended, and other federal laws and to otherwise manage the fund provided
for in this article in accordance with the requirements of said federal laws.

Acts 1994, c. 61.

Library References
Environmental Law €2216.
Westlaw Topic No. 149E.
C.J.S. Health and Environment §§ 130, 172.
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§ 22C-2-3. West Virginia water pollution control revolving fund; dis-
bursement of fund moneys; administration of the fund

(a) Under the direction of the division of environmental protection, the water
development authority shall establish, administer and manage a permanent and
perpetual fund, to be known as the “West Virginia Water Pollution Control
Revolving Fund.” The fund shall be comprised of moneys appropriated to the
fund by the Legislature, moneys allocated to the state by the federal govern-
ment expressly for the purposes of establishing and maintaining a state water
pollution control revolving fund, all receipts from loans made from the fund to
local entities, all income from the investment of moneys held in the fund, and
all other sums designated for deposits to the fund from any source, public or
private. Moneys in the fund shall be used solely to make loans to local entities
to finance or refinance the costs of a project: Provided, That moneys in the
fund shall be utilized to defray the costs incurred by the authority and the
division of environmental protection in administering the provisions of this
article: Provided, however, That moneys in the fund shall be used to make
grants for projects to the extent allowed or authorized by federal law.

(b) The director of the division of environmental protection, in consultation
with the authority, shall promulgate legislative rules in accordance with the
provisions of article three, chapter twenty-nine-a of this code, to:

(1) Govern the disbursement of moneys from the fund; and

(2) Establish a state water pollution control revolving fund program to direct
the distribution of grants or loans from the fund to particular local entities and
establish the interest rates and repayment terms of the loans.

(c) In order to carry out the administration and management of the fund, the
authority is authorized to employ officers, employees, agents, advisers and
consultants, including attorneys, financial advisers, engineers, other technical
advisers and public accountants and, notwithstanding any provisions of this
code to the contrary, to determine their duties and compensation without the
approval of any other agency or instrumentality.

(d) The authority shall promulgate legislative rules in accordance with the
provisions of article three, chapter twenty-nine-a of this code to govern the
pledge of loans to secure bonds of the authority.

(e) All moneys belonging to the fund shall be kept in appropriate depositories
and secured in conformance with this code. Disbursements from the fund shall
be authorized for payment by the director of the authority or the director’s
designee. Any depository or officer of the depository to which moneys of the
fund are paid shall act as trustee of the moneys and shall hold and apply them
solely for the purposes for which the moneys are provided under this article.
Moneys in the fund shall not be commingled with other money of the authority.
If not needed for immediate use or disbursement, moneys in the fund may be
invested or reinvested by the authority in obligations or securities which are
considered lawful investments for public funds under this code.

Acts 1994, c. 61; Acts 1996, c. 257, eff. 90 days after March 8, 1996.
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Administrative Code References

Program rules, see W. Va. Code St. R. § 47-31-1 et seq.

Library References
Environmental Law €179, 180, 216. C.J.S. Health and Environment 8§ 130, 172.

States &=127. C.J.S. States §§ 386 to 387.
Westlaw Topic Nos. 149E, 360.

§ 22C-2-4. Annual audit

The authority shall cause an audit of its books and accounts to be made at
least once each fiscal year by certified public accountants, and the cost thereof
may be defrayed as a part of the cost of construction of a project or as an
administrative expense under the provisions of subsection (a), section three of
this article.

Acts 1994, c. 61.

Library References
Environmental Law €=179, 180, 216. C.J.S. Health and Environment §§ 130, 172.

States &=121. C.J.S. States §§ 322 to 323, 372.
Westlaw Topic Nos. 149E, 360.

§ 22C-2-5. Collection of money due to the fund

In order to ensure the timely payment of all sums due and owing to the fund
under a revolving fund loan agreement between the state and a local entity, and
notwithstanding any provisions of this code to the contrary, the authority has
and may, at its option, exercise the following rights and remedies in the event
of any default by a local entity under a loan agreement:

(a) The authority may directly impose, in its own name and for its own
benefit, service charges upon all users of a project funded by a loan distributed
to a local entity pursuant to this article, and may proceed directly to enforce
and collect the service charges, together with all necessary costs of the enforce-
ment and collection.

(b) The authority may exercise, in its own name or in the name of and as the
agent for a particular local entity, all of the rights, powers and remedies of the
local entity with respect to the project or which may be conferred upon the
local entity by statute, rule, regulation or judicial decision, including all rights
and remedies with respect to users of the project funded by the loan distributed
to that local entity pursuant to this article.

(c) The authority may, by civil action, mandamus or other judicial or admin-
istrative proceeding, compel performance by a local entity of all of the terms
and conditions of the loan agreement between the state and that local entity
including:

(1) The adjustment of service charges as required to repay the loan or
otherwise satisfy the terms of the loan agreement;

(2) The enforcement and collection of service charges; and
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(3) The enforcement by the local entity of all rights and remedies conferred
by statute, rule, regulation or judicial decision.

The rights and remedies enumerated in this section are in addition to rights
and remedies conferred upon the authority by law or pursuant to the loan
agreement.

Acts 1994, c. 61; Acts 1996, c. 257, eff. 90 days after March 8, 1996.

Library References

Environmental Law €=2221. C.J.S. Health and Environment §§ 130, 150,
Westlaw Topic No. 149E. Y72,

§ 22C-2-6. State construction grants program established; special fund

(a) The director of the division of environmental protection shall promulgate
rules in accordance with the provisions of chapter twenty-nine-a of this code to
establish a state construction grants program that is designed to complement
and supplement the state water pollution control revolving fund program
established pursuant to subsection (b), section three of this article.

(b) The special fund designated ‘“The West Virginia Construction Grants
Fund” established in the state treasury is continued. The special fund shall be
comprised of moneys appropriated to said fund by the Legislature, assessments
on existing wastewater treatment facilities, and all other sums designated for
deposit to the special fund from any source, public or private: Provided, That
such assessments shall be made and collected in accordance with fee schedules
to be established by legislative rules promulgated by the director of the division
of environmental protection, in accordance with chapter twenty-nine-a of this
code. Moneys in the special fund shall be used solely for the state construction
grants program established under subsection (a) of this section: Provided,
however, That moneys in the special fund may be utilized to defray the costs
incurred by the division of environmental protection in administering the
provisions of this section.

Acts 1994, c. 61.

Administrative Code References

Construction grants program rules, see W. Va. Code St. R. § 47-33-1 et seq.

Library References
Environmental Law €180, 217. C.].S. Health and Environment 8§ 130, 133,

States &=127. 172.
Westlaw Topic Nos. 149E, 360. C.J.S. States §§ 386 to 387.

§ 22C-2-7. Environmental review of funded projects

(a) The division of environmental protection shall conduct an environmental
review on each project funded under this article. The director of the division of
environmental protection shall promulgate legislative rules in accordance with
the provisions of article three, chapter twenty-nine-a of this code to implement
the environmental review of funded projects: Provided, That the rules shall be
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§ 22C-2-7 ENVIRONMENTAL RESOURCES

consistent with the regulations promulgated by the United States environmental
protection agency pursuant to the federal clean water act, as amended.

(b) The director of the division of environmental protection is authorized to
direct a local entity, or its agent, to implement all measures that, in the
judgment of the director, are necessary in order to mitigate or prevent adverse
impacts to the public health, safety or welfare or to the environment that may
result from a project funded under this article. The director is further author-
ized to require all projects to comply with all other appropriate federal laws
and regulations that are required of the projects under the federal clean water
act, as amended.

Acts 1994, c. 61; Acts 1996, c. 257, eff. 90 days after March 8, 1996.

Library References

Environmental Law €179, 180, 574, 595(3). C.J.S. Health and Environment 8§ 105 to
Westlaw Topic No. 149E. 106, 111, 113 to 114, 116, 125, 172.

§ 22C-2-8. Conflicting provisions

The provisions of this article shall be liberally construed to the end that its
beneficial purposes may be effectuated. Insofar as the provisions of this article
are inconsistent with the provisions of any other general, special or local law,
the provisions of this article are controlling.

Acts 1994, c. 61.

Library References

Environmental Law €167, 170, 575. C.J.S. Health and Environment 88 106, 111,
Westlaw Topic No. 149E. 172.
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ENVIRONMENTAL RESOURCES § 22C-2-1

will be made available to such governmental agency and pay for such use or services such
rentals or other charges as may be agreed to by such governmental agency and the authority.

Any governmental agency or agencies or combination thereof may cooperate with the
authority in the acquisition or construction of a water development project and shall enter
into such agreements with the authority as are necessary, with a view to effective cooperative
action and safeguarding of the respective interests of the parties thereto, which agreements
shall provide for such contributions by the parties thereto in such proportion as may be
agreed upon and such other terms as may be mutually satisfactory to the parties, including,
without limitation, the authorization of the construction of the project by one of the parties
acting as agent for all of the parties and the ownership and control of the project by the
authority to the extent necessary or appropriate for purposes of the issuance of water
development revenue bonds by the authority. Any governmental agency may provide such
contribution as is required under such agreements by the appropriation of money or, if
authorized by a favorable vote of the electors to issue bonds or notes or levy taxes or
assessments and issue notes or bonds in anticipation of the collection thereof, by the issuance
of bonds or notes or by the levying of taxes or assessments and the issuance of bonds or notes
in anticipation of the collection thereof and by the payment of such appropriated money or the
proceeds of such bonds or notes to the authority pursuant to such agreements.

Any governmental agency, pursuant to a favorable vote of the electors in an election held
for the purpose of issuing bonds to provide funds to acquire, construct or equip, or provide
real estate and interests in real estate for a public water facility, stormwater system or
wastewater facility, whether or not the governmental agency at the time of such an election
had the authority to pay the proceeds from such bonds or notes issued in anticipation thereof
to the authority as provided in this section, may issue such bonds or notes in anticipation of
the issuance thereof and pay the proceeds thereof to the authority in accordance with an
agreement between such governmental agency and the authority: Provided, That the
legislative authority of the governmental agency finds and determines that the water
development project to be acquired or constructed by the authority in cooperation with such
governmental agency will serve the same public purpose and meet substantially the same
public need as the facility otherwise proposed to be acquired or constructed by the
governmental agency with the proceeds of such bonds or notes.

Acts 1994, c. 61; Acts 2008, c. 203, eff. June 5, 2008.

ARTICLE 2

WATER POLLUTION CONTROL REVOLVING FUND ACT

Section
22C-2-1. Definitions.
22C-2-5. Collection of money due to the fund.

§ 22C-2-1. Definitions

Unless the context in which used clearly requires a different meaning, as used in this
article:

(a) “Authority” means the Water Development Authority provided for in section four,
article one of this chapter.

(b) “Cost” as applied to any project financed under the provisions of this article means the
total of all costs incurred by a local entity that are reasonable and necessary for carrying out
all works and undertakings necessary or incident to the accomplishment of any project
including:

(1) Developmental, planning and feasibility studies, surveys, plans and specifications;
(2) Architectural, engineering, financial, legal or other special services;

~ (3) Acquisition of land and any buildings and improvements on the land or buildings,
including the discharge of any obligations of the sellers of the land, buildings or improve-
ments;

7




§ 22C-2-1 ENVIRONMENTAL RESOURCES

aration and development, including demolition or removal of existing struc-

(4) Site prep . . :
tion, labor, materials, machinery and equipment;

tures, construction and reconstruc

(5) The reasonable costs of financing incurred by the local entity in the course of the
development of the project, carrying charges'mcurred before placing the project in service,
interest on funds borrowed to finance the project to a datg subseqqent to the. estlrpated d:au'
the project is to be placed in service,. necessary expenses incurred in cprmectmn w1th_ placing
the project in service and the funding of accounts and reserves which the authority may
require; and

(6) Other items that the Department of Environmental Protection determines to be
reasonable and necessary.

(¢) “Fund” means the State Water Pollution Control Revolving Fund provided for in this
article as it may be expanded or modified, from time to time, pursuant to the Clean Water
Act, 33 U.S.C. § 1251, et seq., as amended, the Federal Safe Drinking Water Act 42 U.S.C.
§ 300f through § 300j-26, inclusive, as amended, or by the executive order of the Governor
issued to comply with federal laws relating to the acts.

(d) “Instrumentality” means the Department of Environmental Protection or the agency
designated by an order of the Governor as having the primary responsibility for administer-
ing the fund pursuant to the Clean Water Act, 33 U.S.C. § 1251, et seq., as amended, and the
Federal Safe Drinking Water Act 42 U.S.C. § 300f through § 300j-26, inclusive, as amended,
or other federal laws.

(e) “Local entity” means any county, city, town, municipal corporation, authority, district,
public service district, commission, banking institution, political subdivision, regional govern-
mental authority, state government agency, interstate agency or not-for-profit association or
corporation in West Virginia.

(f) “Project” means any water or wastewater treatment facility located or to be located in
or outside this state by a local entity and includes:

(1) Sewage and wastewater collection, treatment and disposal facilities;

(2) Public water transportation, treatment and distribution facilities;

(3) Drainage facilities and projects;

(4) Administrative, maintenance, storage and laboratory facilities related to the facilities
delineated in subdivisions (1), (2) and (3) of this subsection;

(5) Interests in land related to the facilities delineated in subdivisions (1), (2), (3) and (4) of
this subsection; and

(6) Other projects allowable under federal law.
Acts 1994, c. 61; Acts 1996, c. 257, eff. 90 days after March 8, 1996; Acts 2007, c. 132, eff. June 8, 2007.

United States Supreme Court
Environmental law, ¢ Clean Water Act, see S.D. Warren Co. v.
Clean water, dams, discharge potential, Maine Bd. of Environmental Protection,
state certification requirement under 2006, 126 S.Ct. 1843.

§ 22C-2-2. Designation of division of environmental protection as state in-
strumentality for purposes of capitalization agreements with the
United States environmental protection agency

United States Supreme Court

Environmental law, Clean Water Act, see S.D. Warren Co. v.
Clean water, dams, discharge potential, Maine Bd. of Environmental Protection,
state certification requirement under 2006, 126 S.Gt. 1843.

§ 22C-2-5. Collection of money due to the fund

(a) In order to ensure the timely payment of all sums due and owing to the fund under a #%
revolving fund loan agreement between the state and a local entity, and notwithstanding any ¥
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18-31-20@8 15:56 CITY OF WHITE SUL SPGS 3845364512 PFEEE

CITY OF R
WHITE SULPHUR SPRINGS 00011i.2<
“OATH OF OFFICE” |
I, James Perrow. Do Solemnly Swear That I Will Support
The Constitution Of The United States, And The Constitution
Of The State Of West Virginia, And That Of The City Of
White Sulphur Springs, And That I Will Faithfully Discharge

The Duties Of City Recorder To The Best Of My Skill And

Judgment, So Help Me God.
C/ T ‘-/> / July 2, 2007
J ames Perrow Date

Qﬂv& July 2, 2007

Debra J. Fogus, Miyor Date




10-31-2@08 15:56 CITY OF WHITE SUL SPGS 3845364512 PRGE3

CITY OF
WHITE SULPHUR SPRINGS

“OATH OF OFFICE” 001::
I, Lynn Swann, Do Solemnly Swear That 1 Will Support The
Constitution Of The United States, And The Constitution Of
The State Of West Virginia, And That Of The City Of White
Sulpbur Springs, And That 1 ﬁu Faithfully Discharge The
Duties Of City Councilperson To The Best Of My Skill And

Judgment, So, Help Me God.

A@]& July 2, 2007

Lynn Swann Date

Q&? July 2, 2007
James Perrow, Recorder Date




CITY OF
WHITE SULPHUR SPRINGS

“OATH OF OFFICE~
I, Debra Jo Foggs. Do Solemaly Swear That [ Will Su).)port
The Constitution Of The United States, And The Constitution of This
State Of West Virginia, And That Of The City Of White Sulpbur
Springs, And That I Will Faithfully Discharge The Duties of

Mayor To The Best Of My Skill And Judgement, So, Help Me God.

.@zém_/)@\'zm June 23, 2005
Debra Jo Fogis ' DATE
James Perrow : . ATE

D




CITY OF
WHITE SULPHUR SPRINGS

“OATH OF OFFICE”

I, Pegey Bland, Do Solemnly Swear That T Will Support
The Coustitution Of The United States, And The Constitution of This
State Of West Virginia, And That Of The City Of White Salphur

Springs, And That I Will Faithfully Discharge The Duties of

City Recorder, To The Best Of My Skill And Judgement, So, Help

Me God,

%MX Zféa& June 23, 2005

- " Peglgy Bland DATE

/@L’é'/d /b E—zfg June 23', 2005

Debra JaFogus, Mayor DATE



CITY OF
WHITE SULPHUR SPRINGS

“OATH OF OFFICE~
1, Chris Hanna, Do Solemnly Swear That 1 Will Support
The Constitation Of The United States, And The Constitution of This
S;nte Of West Virginia, And That Of The City Of White Sulphm'-
Springs, And That 1 Will Faithfully Discharge The Dutics of

City Councilpcrson To The Best Of My Skiil Aad Judgement,

So, Help Me God.
C@vw.x N June 23, 2005
Chris Haona DATE
- 4L ) : * June 23, 2005

Debra Jy Fogus,{Mayor DATE



: CITY OF .
WHTTE SULPHUR SPRINGS

“OATH OF OFFICE”
I, Mike Ilonaker, Do Solemnly Swear That I Will Support
" The Constitution Of The United States, Aad The Constitution of This
State Of West Virginia, And That Of The City bf White Sulphaor
Springs, And That 1 Will Faithfully Discharge The Duties of -

. City Councilperson To The Best Of My Skill And Judgemeant, .

So, Llelp Me God. - d
) S June 23, 2005
“~—"Mikeflonaker DATE
Al L 3T I : Juize 23..2005

Debra Jo-Fogus, Mayor DATE



CITY OF
WHITE SULPHUR SPRINGS

“OA&TH OF OFFICE"

1, Lind:; Shortridee, Do Solemnly Swear That 1 Will Support

The Constitution Of The United States, And The Constitution of This
State Of West Virginia, And That Of The City Of White Sulphur
Springs; And That I Will Faithfully Discharge The Duties of

City Councilperson To The Best Of My Skill And Judgeme;tt,

So, Help Me God.
Q‘SZI‘LM VoAb dy s June 23, 2005
Linda Shortridge / DATE

0%, Q:EV
C\ June 23, 2005
Debra Jo Jogus, Mgdyor DATE
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ARTICLE 13S
Sanitary Board
135.01 Created; powers and duties. 135.04 Bond required.
135.02 Membership and officers of 135.05 Powers, duties and
Board; term; salaries and fonctions.
compensation. 135.06 Bylaws, rules and
135.03 Officers. regulations.

CROSS REFERENCES
Powers and duties - ses W. Va. Code 16-13-3 et seq.
Composition of Board — see W, Va. Code 16-13-18
Publication of financial statement - ses W. Va. Code
16-13-18a

135.01 CREATED; POWERS AND DUTIES.

. There is hereby created a Sanitary Board of the City, having such
powers, duties and functions as hereinafter set forth and also such other and
additional powera, duties and functions as may be prescribed by ordinmance or
resolution of Council, includiog without limitation those which may be enacted
or adopted in connection with or relating to the construction and opsration of
the City sewage system and works and the acceptance of grants or loans of
money, including funds derived from the issuvance and sale of sewer revenus
bonds. (Passed 7-28-B6)

135.02 W¥EMBERSHIP AND OFFICERS OF BOARD:; TERM; SALARIES AND
COMPENSATION.

{(a) The membership of the Board shall be composed of the Mayor and two
other persons appointed by Council from time to time. During any construction
period of the works and until the final completion and acceptance thereof one
of such persons shall be registered under the applicable laws of the State as
a professional engineer, and such engineer member nesd not be, but the other
person appointed as a member shall be, a resident of the City. When the
engineer member {s no longer required to be a meaber of ths Board, he may be
succeeded by a resident of the City who 18 not an enginser. Except for the
Mayor, no officer or employss of thes City, whether holding & paid or unpsid
position or office, shall be eligible for appointment to the Board until at
loast ons year after thes expiration of the term of his public office or
evployzeat and the Mayor, after -the termination of hie election as such, shall
be likewise ineligidble for such appointment to the Board for such one year
period thereafter; provided, that other members of the Board shall be eligible
for reappointment to the Board.



135.03 N CODE 36

(b) The term of the Mayor as a member of the Board shall be coextensive
with his tera of office as Mayor, and the other members shall each serve for a
tern of three years and until their respective successors are appointed and

qualified. Vacancies shall be filled for an unexpired term in the same mammer
as the original appointment.

(c) Each member of the Board shall receive such compensation for his
services, either as a salary or as payments for meetings attended, as Council
may froom time to time determine and fix by resolution duly adopted, and the
neambers of the Board shall be further eatitled to payment for their reasomable
expenses incurved in the performance of their duties, all such paywents of
compensation and expenses to be made solely from funds available to the Board
relating to the sewage works of ths City.

(Passed 7-28-86)

135.03 OFFICERS.

The Mayor shall act as chairman of the Sanitary Board, which shall elect
a vice chairman from its members and shall designate a secretary and
treasurer, who may be oneé and the same person, neither of whom need be a
member of the Board. All officers of the Board except the chairman shall hold
office ag such at the will of the Board.
{Passed 7-28-86)

135.04 BOND REQUIRED.

The Sanitary Board shall require every person, excluding a depository,
having custody of, and opportunity to disburse, funds of the Board or of the
City relating to the sewage works, to give bood, payable to the City,
conditioned upon the faithful performance of their respective official duties
and the faithful accounting for all such funds and otherwise conditioned as
required by law, in an amount at all times at least equal to the total amount
of such funds so in custody at any one time, with corporate sursty approved by
the Recorder of the City. The treasurer of the Beard shall be covered by such

Board in the amount as aforesaid. The preminm on all such bonds shall be pald
by the Board. (Passed 7-28-86)

135.05 PORERS, DUTIES AND FUNCTIONS.

(a) The construction, acquisition, {mprovement, cquipment, custody,
admninistration, operation and maintenance of the sewage collectlon, treatment
apd disposal works (“works" is hereby defined as a works for the collection
and/or treatment, purification and disposal of sewage, in its entirety or any
integral part thereof) and the collection of revemues therefrom for the

service rendered thereby shall be under the supervision and control of the
Sanitary Board.

{b) The board shall have all of the powers, duties and functions as are
prescribed for such boards under the provisions of West Virginia Code Article
16-13 and, without limiting tho gomerality of the foregoing, the Board shall
have the power and shall taks all steps and proceedings and maks and enter
into all contracts or agreegents necessary or incidential to the performance
of its duties and the execution of its powers under this article; provided,
that any contract relating to the financing of the acquisition or construction
of any such works, or any trust indenture as may be required in connection
therewith, shall bs approved by Council before it shall be effective. Ths
Board may smploy engineers, architscts, inspectors, superintendents, managers,
collectors, attorueys and such other employees as in ita judgment may be



3 _San a 135.08

aecegsary in the execution of its powers and duties and may fix their
compensation, all of whom shall do such work as the Board shall dfrect. All
such compensation and all expenses incurred in carrying out the powers, duties
and functions -of the Board shall be peid solely from funds provided for, or
derived from the construction and operation of such works, and the Board shall
not exercise or carry out any authority or power herein given it so as to bind
the Board or the City beyond the extent to which moneys shall have been, or
may be, s0 provided. No comtract or agreement with any contractor or
contractors for labor or matertal, exceeding in amount ths sun of one thousand
dollars ($1,000), shall be mads without advertising for bids, which bids shall
be publicly open and the award made to the best bidder. with power in the
board to rejoect any or all bidg., After the constructiom, installation and
completion of the works, or the acquisition thereof, the Board shall operate,
nanage and control the same and may order and complete any extensions,
betterments and improvements of and to the works that the Board say deem
expedient, if funds therefor be aveilable, or are made available, for such
purpose, and shall establish rules and regulations for the use and operation
of the works, and of other sewers and drains connected therewith so far as
they pay affect the operation of such works, and do all things necessary or
expedient for the successful operation thereof. All public ways or public
works damaged or destroyed by the Board in carrying out its authority under
this article shall bs restored or repaired by the Board and placed in their
original condition, as nearly as practicable, {f requested so to do by proper
authority, out of the funds lawfully available to the Board for such purpose.

(c) All necessary prelininary expenses actually facurred by the Board
in the making of surveys, estimates of costs and of revenue, employment of
engineers or other employees, the giving of notices, taking of options and all
other expenses of whatsoever nature, necessary to be paid prior to the issue
and delivery of the City sewer revenue bonds or the receipt of other funds for
the purposes of the works, may be met and paid {n the following mammer: The
Board may from time to time certify such jtems of expense to the City
Treasurer, directing him to pay the several amounts thereof, and thereupon the
City Treasurer shall at once draw a warrant or warrants upon the funds of the
City, which warrant or warrants shall be pald.out of the General Fund of the
City not othsrwise appropriated, without a special appropridtion being made
therefor by Council: or, in case thers are no general funds of the City not
otherwise appropriated, the City Treasurer shall recommend to Council the
tesporary transfer from other funds of the Clity of a sufficient amount to meet
such items of expense, or the making of a temporacy loan for such purpose, and
Council shall thsreupon at once make such transfer of funds, or authorize such
tomporary loan io the same manner that other temporary loans are made by the
Municipality; provided, that the fund or funds of the City from which such
paymentz are made shall be fully reibursed and repald by the Board out of the
first procseds available to it for the purposes of such works, and before any
other disbursements are made therefrom, and the amount so advanced to pay such
preliminary expenses shall be a first charge againat the proceeds resulting
from the sale of the City sewer revenue bonds, or other funds made available
for :::d purpese of such works until the same has besen repaid as herein
prov. .



135.06 ADMINTSTRATIVE QODE 38

(d) Ths Board shall cause to bs prepared and published in the manner
and at the times ag prescribsd by West Virginia Code 16-13-18a a financial
statement of the Board. (Passed 7-28-86)

135,06 BYLAWS, RULES AND REGULATIONS.

The Board shall have ths power to establish bylaws, rules and
rogulations for its own government and shall discharge its duties in
conforaity with all applicable laws, ordinances and regulations, including any
agreements with agencles of the United States of America or the State of West
Vicginia. (Passed 7-28-86)



CITY OF
WHITE SULPHUR SPRINGS 0004
“OATH OF GFFICE”

I, Debra Jo Fogus. Do Selemnly Swear That I Will Support

The Constitution Of The United States, And The Counstitution
Of The State Of West Virginia, And That Of The City Of
White Sulphur Springs, And That I Will Faithfully Discharge

The Duties Of Mavor To The Best Of My Skill And Judgment,

So, Help Me God.

QM«C/\ /g/ﬂkc“@(c,@ July 2. 2007
Debra Jo Fogus () Date

D2 }‘/ e Julv 2. 2007

/ James Perrow, Recorder Date




CITY OF _
WHITE SULPHUR SPRINGS 0002172
“OATH OF OFFICE”

I, James Perrow. Do Solemnly Swear That I Will Support

The Constitution Of The United States, And The Constitution
Of The State Of West Virginia, And That Of The City Of
White Sulphur Springs, And That I Will Faithfully Discharge

‘The Duties Of Citv Recorder To The Best Of My Skiil And

Judgment, So Help Me God.

/Cg-m W S July 2. 2007

James Perrow Date

@«W\ /). Yoo d July 2. 2007

Debra J .T“Fogus,Myﬂr Date




CITY OF
WHITE SULPHUR SPRINGS

“OATH OF OFFICE” 0004 ~

—_— bl

I, Pegov Bland. Do Solemnly Swear That I Will Support The

Constitution Of The United States, And The Constitution Of
The State Of West Virginia, And That Of The City Of White
Sulphur Springs, And That I Will Faithﬁllly Discharge The

Duties Of City Councilperson To The Best Of My Skill And

Judgment, Seo, Help Me God.

%W/ AR July 2. 2007
Peggy Bland Date

z/m .- %& ,/7 Julv 2. 2007

James Perrow, Recorder Date




CITY OF

WHITE SULPHUR SPRINGS o¢ CLi .

“OATH OF OFFICE”

I, Chris Hanna, Do Solemnly Swear That I Will Support .

The Coenstitution Of The United States, And The Constitution
Of The State Of West Virginia, And That Of The City Of

White Sulphur Springs, And That I Will Faithfully Discharge

The Duties Of City Councilperson To The Best Of My Skill

And Judgment, So Help Me God.

O/&,: /’“L’\/ July 2. 2007

Chris Hanna Date

% 7 72/ | July 2. 2007

/" James Perrow, Recorder Date




CITY OF o
WHITE SULPHUR SPRINGS 00153

“OATH OF OFFICE”

I, Mike Honaker, Do Seiemnly Swear That I Will Support

The Constitution Of The United States, And The Constitution
Of The State Of West Virginia, And That Of The City Of

White Sulphur Springs, And That I Will Faithfully Discharge

The Duties Of City Councilperson To The Best Of My Skill

And Judgment, So Help Me God.

m W/ Julv 2, 2007

~~  Mike Honaker Date

%7,9’7// %/ July 2, 2007

ames Perrow, Recorder Date
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“OATH OF OFFICE”

I, Linda Shortridge, Do Solemnly Swear That I Wili Support

The Constitution Of The United States, And The Constitution
Of The State Of West Virginia, And That Of The City Of
White Sulphur Springs, And That I Will Faithfully Discharge

The Duties Of Citv Councilperson To The Best Of My Skill

And Judgment, So Help Me God.

O/)/’Zcb\ d/”)m*%'éh/(, Julv 2, 2007
Linda Shortndoe Date

C 7% J/ | Julv 2. 2007

< James Perrow, Recorder Date




CITY OF
WHITE SULPHUR SPRINGS

“O&TH OF OFFICE”

I, Lvnn Swann. Do Selemnly Swear That I Will Support The

Constitution Of The United States, And The Constitution Of
The State Of West Virginia, And That Of The City Of White
Sulphui‘ Springs, And That T wiil Faithﬁllly Discharge The

Duties Of City Councilperson To The Best Of My Skill And

Judgment, So, Help Me God.

OCW& &WL Julv 2. 2007

Lynn Swann Date

Q/%o % 4/ Julv 2. 2007

. James Perrow, Recorder Date
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WHITE SULPHUR SPRINGS

“OATH OF OFFICE”

I, Amelia (Amy) McClure, Do Solemnly Swear That I Will

Support The Constitution Of The United States, And The
Constitution Of This State Of West Virginia, And That Of The"
City Of White Sulphur Springs, And That I Will Faithfully

Discharge The Duties Of Sanitary Board Member To The Best

Of My Skill And Judgment, So, Help Me God.

O/%AJM /7% ‘/ e _ Fuly 10, 2007

Amelia (Amy) McClure Date
Il ) EepuD July 10, 2007

Debra ¥'Fogus, Mayor Date



CITY OF
WHITE SULPHUR SPRINGS

“OATH OF OFFICE”

I, David Dent, Do Solemnly Swear That I Will Support The Constitution

Of The United States, And The Constitution Of This State OF West
Virginia, And That Of The City Of White Sulphur Springs, And That I Will
- Faithfully Discharge The Duties Of Sanitary Board Member To The Best

Of My SKill And Judgment, So, Help Me God.

M[)_zj Y ezl o

David Dent Date

Q&AW N -\-08

Debra J. Fogus, Ma{mr)_ Date
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Entered: December 12, 2008

CASE NO. 08-0707-S-CN FIN AL

CITY OF WHITE SULPHUR SPRINGS
Application for a certificate of convenience and
necessity to renovate and replace its sewer plant
and collection system in Greenbrier County.

1/1/2009

RECOMMENDED DECISION

On May 2, 2008, the City of White Sulphur Springs (City), a public sewer utility, filed an
application with the Public Service Commission of West Virginia under West Virginia Code (Code)
§24-2-11 for a certificate of public convenience and necessity to renovate and replace its sewer
treatment plant and collection system in Greenbrier County. The City originally estimated that the
project would cost approximately $18,500,000, to be funded with a $4,000,000 loan from the West
Virginia Infrastructure and Jobs Development Council (IJDC), bearing an annual interest rate of 0.5%
for a term of 30 years, and from tax increment financing (TIF) in the amount of $14,600,000. The
project will not require a rate increase.

On May 2, 2008, the Commission required that the City publish the Notice of Filing once in
anewspaper duly qualified by the Secretary of State, published and generally circulated in Greenbrier
County, providing a 30-day protest period. The Notice of Filing also provided that, if no protests
were received within the 30-day protest period, the Commission may waive formal hearing and grant
the certificate based upon its review of the evidence submitted with the application. On July 25,
2008, the City submitted a publication affidavit showing that the Notice of Filing was published on
May 14, 2008, in The West Virginia Daily News, a newspaper published and generally circulated in
Greenbrier County. The 30-day protest period expired on June 13, 2008. No one protested the
application. ‘

By the May 16, 2008 Referral Order, the Commission referred this case to the Division of
|| Administrative Law Judges (ALJ Division) for decision on or before September 15, 2008, if no
~ protest was filed, or by December 1, 2008, if the matter was protested.

On June 3, 2008, Staff Attorney Ronald E. Robertson, Jr., submitted the Initial Joint Staff
Memorandum, attaching the May 27, 2008 Initial Internal Memorandum from Utilities Analyst Karen

Public Service Commission
of West Virginia
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L. Buckley, Water and Wastewater Division, and from Technical Analyst Lisa Bailey, Engineering
Division, indicating that, once it had completed its investigation, Commission Staff would submit a
final substantive recommendation. Commission Staff requested that the City furnish specified
information and documentation so that Staff can properly analyze the application and make a
substantive recommendation.

Responding to all of the above, by the July 22, 2008 Procedural Order, the Administrative Law
Judge (ALJ) required that the City submit the publication affidavit showing that the Notice of Filing
had been published as previously directed.

Responding to all of the above, by the July 30, 2008 Order Confirming September 15, 2008
Decision Due Date, the ALJ confirmed that the decision due date in this matter, since it was
unprotested, was September 15,2008. Accordingly, the ALJ directed that Commission Staff submit
its final recommendation no later than August 8, 2008, to allow time for a hearing, if needed.

On July 31, 2008, the City moved that the Commission toll the statutory deadline by 120 days
and extend the ALJ’s decision due date, since the City required additional time to secure financing.

Also on July 31, 2008, Staff Attorney Robertson submitted the Further Joint Staff
Memorandum, attaching the July 30, 2008 Interim Memorandum from Utilities Analyst Buckley and
Technical Analyst Bailey, indicating, among other things, that, while the City had obtained a
financing package totaling approximately $18,500,000, the projected total cost for the project had
increased to approximately $21,600,000.

By the August 22, 2008 Procedural Order, the Commission granted the City’s motions to toll
the statutory deadlines and the ALJ’s recommended decision due dates, since the City needed
additional time to secure financing for the project now that the projected cost would be approximately
$21,600,000. The Commission directed that Commission Staff file its report no later than December
8, 2008, and that the ALJ enter his written recommended decision no later than January 13, 2009.

Responding to all of the above, by the October 9, 2008 Order Adopting Procedural Schedule,
the ALJ held that, since this matter is unprotested, the only need for a hearing would be if
Commission Staff and the City could not agree on the facts or if the parties otherwise develop a
dispute which must be resolved through the hearing process. The October 9, 2008 Order also held
that no public notice of hearing is needed. Due to the tight time frame between Staff’s filing date and
the ALJ’s decision date, the ALJ adopted a procedural schedule to process and resolve this matter,
including a Friday, December 19, 2008 hearing date.

On December 10, 2008, Staff Attorney Ronald E. Robertson, Jr., filed the Final Joint Staff
Memorandum, attaching the December 10, 2008 Final Internal Memorandum from Utilities Analyst
Buckley and Technical Analyst Bailey. Together, these Memoranda comprise Commission Staff’s
final substantive recommendation in this matter. Staff reported that the total project, comprised of
additions, modifications, replacements and improvements to the City’s wastewater treatment plant
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and collection system, would cost approximately $21,600,000, and that the financing has been
modified to include a $4,000,000 State Revolving Fund (SRF) loan, bearing 0% interest and a 0.5%
administrative fee for a term of 30 years, and, effectively, a $17,600,000 grant from the Greenbrier
County Commission in the form of TIF bonds issued by the Greenbrier County Commission, i.e., the
TIF funds will not cause the City to incur any additional debt service. The project will not require
a rate increase. The [JDC has approved the project, designated as Application No. 2003S-731. The
City has obtained commitments for all of the project financing.

Staff reported that the application includes an Agreement between the City, the Sanitary Board
of the City of White Sulphur Springs (Board) and CSX Hotels, Inc. (CSX). CSX operates The
Greenbrier Resort (The Greenbrier). The agreement will supplant a 1987 agreement which stated that
the City would construct a wastewater treatment plant to serve The Greenbrier and the City. The
Greenbrier is a contract commercial customer of the City. The new agreement will be effective for
30 years from the date that the City begins making payments on the IJDC loan. The new Agreement
stipulates that The Greenbrier is not required to pay any portion of the costs of the upgrades included
in the project.

The City currently operates a 1,600,000 gallons per day treatment plant that treats sewage from
the City and The Greenbrier. The sewage is collected through gravity flow lines. The current
treatment facility includes a 16-inch bypass line that diverts raw sewage directly to Howard Creek
when the flow is too great to be handled by the City’s existing treatment plant. This is a violation
which the Department of Environmental Protection (DEP) has cited. The City is operating under a
September 2, 2003 consent order from the DEP because it violated its National Pollutant Discharge
Elimination System (NPDES) permit 88 times between February 2001 and March 2003. The existing
treatment plant is not capable of treating the sewage generated by the City and The Greenbrier and
it cannot be modified to accept the flows, especially during wet weather. At least 500 new homes are
planned for construction in the near future which will be served by the City’s sewer system. The
project includes upgrading the existing treatment plant and adding a new treatment plant designed to
treat an additional 2,500,000 gallons per day. Many other deficiencies exist in the City’s sewage
collection system, including leaking manholes, connection of roof drains to the sanitary sewer system
and many broken lines that cannot be repaired. Also, the collection system has construction flaws and
inadequate pumping stations which must be corrected and replaced. The existing inadequate facilities
provide improper treatment and constitute a public and environmental health risk. The project is
designed to address all of these shortcomings.

In addition to the larger treatment plant, the project includes replacement of old lines,
manholes and pumping stations, in addition to providing new lines that eventually will allow the City
to accommodate the new customers expected due to housing and other growth in the immediate area.
The project will allow the City to properly and lawfully serve all of its existing customers and will
accommodate the expected growth. The new plant will meet the City’s NPDES permit requirements.
The project plans, specifications and construction documents do not violate the Commission Rules

Jor the Government of Sewer Utilities (Sewer Rules). After review of the plans and specifications,
the West Virginia Department of Health and Human Resources, Bureau for Public Health,
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Environmental Engineering Division approved the project by issuing Permit No. 17,695. Staff
recommended approving the project plans without specifically approving the plans and specifications.
The City has secured most of the major permits and approvals required by other governmental
agencies. Staffbelieves that the City will be able to obtain all necessary permits prior to commencing
construction. Staff recommended that the City employ an additional treatment plant operator in order
to address all of the deficiencies cited by the DEP. Staff clarified that, while the project actually will
not directly add any additional customers, it will accommodate the growth expected in the near future.

Staff opined that the estimated construction cost per customer of approximately $11,485 is
reasonable. The total cost of engineering is only about 8% of the total project cost, which Staff
opined was not only reasonable, but somewhat lower than average. While the cost estimates for the
project are reasonable, Staff commented that the project may not include enough contingency funding.
Since the project has not been bid, Staff’s opinion is based solely on the estimates the City’s project
engineering firm has provided. If the bids come in higher than projected, the City will need to obtain
separate approval to obtain more financing or change the scope of the project. Staff opined that
operation and maintenance (O&M) expenses would increase approximately $173,023 due to the
project, comprised chiefly of additional expenses for electric power, personnel and chlorination. Staff
opined that the proposed vertical loop reactor treatment plant and gravity collection system proposed
by the project is the most cost-effective alternative. Staff opined that the public convenience and
necessity require the project.

Staff noted that, on December 11, 2008, the Commission received a letter from Greg Isaacs,
Vice President of Crews and Associates, the underwriter for the TIF bonding mechanism, stating, -
“The proceeds of the TIF Bonds and monies in the TIF Fund will be made available to the City by
the County Commission through a project agreement, in which the funds are essentially treated as a
grant to the City for the purposes of constructing the project. The City has no obligations to make
any of the debt service payments on the TIF bonds.” The TIF District, created in 2004, already has
approximately $6,000,000 on hand in the TIF Fund for the project. The underwriters opined that the
TIF bonds can be issued in an amount sufficient to cover the difference in the $6,000,000 on hand
and the amount above the IJDC loan needed to finance the project. The City will incur approximately
$133,333 in debt service on the SRF loan, plus a 10% reserve account of $13,333 and a renewal and
replacement reserve equal to 2.5% of the operating revenues or approximately $27,371. The annual
expenditures attributable to the project totals approximately $341,348.

Staff recommended that the Commission grant the application and approve the financing and
the Staff-recommended level of operations. If the scope of the project changes, the City needs
separate Commission approval. If the project’s scope or financing changes the rates, the City needs
separate Commission approval. However, if changes in project costs or financing occur which do not
affect rates, the City needs to submit a verification of this from a certified public accountant. The
City must file its engineer’s certified tabulation of bidding for all contracts or vendor bids associated
with the project within ten days of opening the bids. The City must file a certificate of substantial
completion with the Commission for all contracts or vendor bids within ten days of receiving the
certificate. The City needs to file copies of the approved permits from the State Historical
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Preservation Office, the Wetlands and the United States Fish and Wildlife agencies. Any changes
in the project scope or design which requires approval of the West Virginia Bureau of Public Health
also requires separate approval from the Commission. Finally, the City must submit a letter from the
Greenbrier County Commission verifying the funds held in the TIF account.

By Order Canceling Hearing issued on December 11, 2008, the ALJ canceled the procedural
schedule adopted by the October 9, 2008 Order, including the Friday, December 19, 2008 hearing.

DISCUSSION

Having considered all of the above, since no dispute remains to be resolved in this proceeding,
as evidenced by the City’s response to Staff’s final recommendation, and since the parties have
waived their rights under West Virginia Code §24-1-9(b) to file proposed findings of fact and
conclusions of law, or briefs, in this proceeding, or to a hearing, the ALJ holds that this matter is
ready for a final decision without the need for a hearing.

Ii _ The ALJ holds that, since the City properly published the Notice of Filing on May 14, 2008,
and the 30-day protest period expired without a protest being filed; since the total project, comprised
of additions, modifications, replacements and improvements to the City’s wastewater treatment plant
and collection system, would cost approximately $21,600,000, and all financing for the project has
been secured, since the project will not require a rate increase; since the IJDC approved the project;
since the City’s existing 1,600,000 gallons per day treatment plant is not sufficient to treat the existing
flow and includes a 16-inch bypass line that diverts raw sewage directly to Howard Creek when the
flow is too great to be handled by the City’s existing treatment plant; since this is a DEP violation,
evidenced by a September 2, 2003 consent order from the DEP citing 88 NPDES permit violations
by the City between February 2001 and March 2003; since the existing treatment plant is not capable
of treating the sewage generated by the City and The Greenbrier and it cannot be modified to accept
the flows, especially during wet weather; since at least 500 new homes are planned for construction
in the near future which will be served by the City’s sewer system; since the project includes
upgrading the existing treatment plant and adding a new treatment plant designed to treat an
| additional 2,500,000 gallons per day; since the project will also address many other deficiencies in

the City’s sewage collection system, including leaking manholes, connection of roof drains to the
sanitary sewer system and many broken lines that cannot be repaired; since the City’s existing sewage
collection system contains construction flaws and inadequate pumping stations which must be
corrected and replaced; since the existing inadequate facilities provide improper treatment and
constitute a public and environmental health risk; since the project is designed to address all of these
shortcomings; since the project includes a major upgrade to the treatment plant, increasing its capacity
by 2,500,000 gallons per day, and replacing old lines, manholes and pumping stations, in addition to
providing new lines that eventually will allow the City to accommodate the new customers expected
due to housing and other growth in the immediate area; since the project will allow the City to
properly and lawfully serve all of its existing customers and will accommodate the expected growth;
since the new plant will meet the City’s NPDES permit requirements; since the project plans,
specifications and construction documents do not violate the Commission Sewer Rules; since the
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West Virginia Department of Health and Human Resources, Bureau for Public Health, Environmental
Engineering Division, approved the project by issuing Permit No. 17,695; since Staff reccommended
approving the project plans without specifically approving the plans and specifications. The City has
secured most of the major permits and approvals required by other governmental agencies; since the
City will be able to obtain all necessary permits prior to commencing construction; since Staff
recommended that the City employ an additional treatment plant operator in order to address all of
the deficiencies cited by the DEP; since the estimated construction cost per customer of

. approximately $11,485 is reasonable; since the total engineering cost of about 8% of the total project

cost is reasonable; and since the proposed vertical loop reactor treatment plant and gravity collection
system proposed by the project is the most cost-effective alternative, the public convenience and
necessity require the project. The ALJ will grant the application and the Staff-recommended level
of operations.

Since the City has obtained commitment for funding for the total project cost of approximately
$21,600,000, comprised of a $4,000,000 SRF loan, bearing 0% interest and a 0.5% administrative fee
for a term of 30 years, and a $17,600,000 grant from the Greenbrier County Commission in the form
of TIF bonds issued by the Greenbrier County Commission, the ALJ will approve the financing.

Since the Agreement between the City, the Sanitary Board of the City of White Sulphur
Springs and CSX Hotels, Inc., will supplant a 1987 agreement which stated that the City would
construct a wastewater treatment plant to serve The Greenbrier and the City; since The Greenbrier
is a contract commercial customer of the City; since the new agreement will be effective for 30 years
from the date that the City begins making payments on the IJDC loan; since the new Agreement
stipulates that The Greenbrier is not required to pay any portion of the costs of the upgrades included
in the project; and since Commission Staff has recommended approving the new Agreement, the same
will be approved. '

The ALJ also will require the City to obtain separate Commission approval should the scope
of the project change. If the project’s scope or financing changes the rates, the City needs separate
Commission approval. However, if changes in project costs or financing occur which do not affect
rates, the City needs to submit a verification of this from a certified public accountant. The City must
file its engineer’s certified tabulation of bidding for all contracts or vendor bids associated with the
project within ten days of opening the bids. The City must file a certificate of substantial completion
with the Commission for all contracts or vendor bids within ten days of receiving the certificate. The
City needs to file copies of the approved permits from the State Historical Preservation Office, the
Wetlands and the United States Fish and Wildlife agencies. Any changes in the project scope or
design which requires approval of the West Virginia Bureau of Public Health also requires separate
approval from the Commission. Finally, the City must submit a letter from the Greenbrier County
Commission verifying the funds held in the TIF account.

Public Service Comimnission
of West Virginia 6
Charleston




FINDINGS OF FACT

1. The City of White Sulphur Springs filed an application with the Commission under
Code §24-2-11 for a certificate of public convenience and necessity to renovate and replace its sewer
treatment plant and collection system in Greenbrier County. The City originally estimated that the
project would cost approximately $18,500,000, to be funded with a $4,000,000 IJDC loan and from
TIF financing in the amount of $14,600,000. The project will not require a rate increase. (See, May
2, 2008 application).

2. The City submitted a publication affidavit showing that the Notice of Filing was
published on May 14, 2008, in The West Virginia Daily News, a newspaper published and generally
circulated in Greenbrier County. The 30-day protest period expired on June 13, 2008, and no one
protested the application. (See, July 25, 2008 filing; Commission’s file).

3. Staff reported that, while the City originally had obtained a financing package fotaling
approximately $18,500,000, according to information furnished to Staff from the City, the estimated
total cost for the project has increased to approximately $21,600,000. (See, July 31, 2008 filing).

4, Commission Staff reported that the total $21,600,000 project, approved by the JIDC and
comprised of additions, modifications, replacements and improvements to the City’s wastewater
treatment plant and collection system, would be financed, as modified by the City, with a $4,000,000
SRF loan, bearing 0% interest and a 0.5% administrative fee for a term of 30 years, and, effectively,
with a $17,600,000 grant from the Greenbrier County Commission in the form of TIF bonds issued
by the Greenbrier County Commission, all of which has been formally committed and would not
require a rate increase. (See, Final Joint Staff Memorandum, with attachments, filed December 10,
2008).

5. The application includes an Agreement between the City, the Board and CSX, which
operates The Greenbrier, which agreement will supplant a 1987 agreement that the City would
construct a wastewater treatment plant to serve The Greenbrier and the City. The Greenbrier is a
contract commercial customer of the City. The new agreement will be effective for 30 years from the

~ date that the City begins making payments on the SRF loan. The new Agreement stipulates that The

Greenbrier is not required to pay any portion of the costs of the upgrades included in the project.
(See, Final Joint Staff Memorandum, with attachments, filed December 10, 2008).

6. The City currently operates a 1,600,000 gallons per day treatment plant that treats
sewage from the City and The Greenbrier. The sewage is collected through gravity flow lines. The
current treatment facility includes a 16-inch bypass line that diverts raw sewage directly to Howard
Creek when the flow is too great to be handled by the current treatment plant, which is a violation
which the DEP has cited. The City is operating under a September 2, 2003 consent order from the
DEP because it violated its NPDES permit 88 times between February 2001 and March 2003. (See,
Final Joint Staff Memorandum, with attachments, filed December 10, 2008).
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7. The existing treatment plant is not capable of treating the sewage generated by the City
and The Greenbrier and it cannot be modified to accept the flows, especially during wet weather. At
least 500 new homes are planned for construction in the near future which will be served by the City’s
sewer system. The project includes upgrading the existing 1,600,000 gallons per day treatment plant
and adding a new treatment plant designed to treat an additional 2,500,000 gallons per day. Many
deficiencies exist in the City’s sewage collection system, including leaking manholes, connection of
roof drains to the sanitary sewer system and many broken lines that cannot be repaired. Also, the
collection system has design and construction flaws, including inadequate pumping stations, which
must be corrected and/or replaced. The existing inadequate facilities provide improper treatment and
constitute a public and environmental health risk. (See, Final J oint Staff Memorandum, with
attachments, filed December 10, 2008).

8. In addition to increasing the capacity of the treatment plant, the project will replace old
lines, manholes and pumping stations, and accommodate eventually adding new lines to serve new
customers expected due to construction already planned. The project will allow the City to serve all
of its existing customers and will accommodate the expected growth while satisfying the City’s
NPDES permitrequirements. (See, Final Joint Staff Memorandum, w1th attachments, filed December
10, 2008).

9. The project plans, specifications and construction documents do not violate the
Commission Sewer Rules. The West Virginia Department of Health and Human Resources, Bureau
for Public Health, Environmental Engineering Division approved the project by issuing Permit No.
17,695. Staff recommended approving the project plans without specifically approving the plans and
specifications. (See, Final Joint Staff Memorandum, with attachments, filed December 10, 2008).

10.  The City has secured most of the major permits and approvals required by other
governmental agencies. Staff believes that the City will be able to obtain all necessary permits prior
to commencing construction. (See, Final Joint Staff Memorandum, with attachments, filed December
10, 2008).

11.  Staffrecommended that the City employ an additional treatment plant operator in order
to address all of the deficiencies cited by the DEP. (See, Final Joint Staff Memorandum, with
attachments, filed December 10, 2008).

12.  Staffopined that the estimated construction cost per customer of approximately $11,485
is reasonable. The total cost of engineering is only about 8% of the total project cost, which is
somewhat lower than average. While the cost estimates for the project are reasonable, Staff
commented that the project may not include enough contingency funding. Since the project has not
been bid, Staff’s opinion is based solely on the City’s estimates. Should the bids come in higher than
projected, the City will need to obtain separate approval to obtain more financing or change the scope
of the project. (See, Final Joint Staff Memorandum, with attachments, filed December 10, 2008).
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13.  Staff opined that O&M expenses would increase approximately $173,023 due to the
project, including additional expenses for electric power, personnel and chlorination. (See, Final Joint
Staff Memorandum, with attachments, filed December 10, 2008).

14.  Staff opined that the proposed vertical loop reactor treatment plant and gravity
collection system proposed by the project is the most cost-effective alternative. (See, Final Joint Staff
Memorandum, with attachments, ﬁled December 10, 2008).

15.  Staff opined that the public convenience and necessity require the pIOJect (See, Final
Joint Staff Memorandum, with attachments, filed December 10, 2008).

16.  Crews and Associates, the underwriter for the TIF bonds, related to Staff that, “The .
proceeds of the TIF Bonds and monies in the TIF Fund will be made available to the City by the
County Commission through a project agreement, in which the funds are essentially treated as a grant
to the City for the purposes of constructing the project. The City has no obligations to make any of
the debt service payments on the TIF bonds.” (See, Final Joint Staff Memorandum, with attachments,
filed December 10, 2008).

17. The TIF District, created in 2004, already has approximately $6,000,000 on hand in the
TIF Fund for the project. The underwriters opined that the TIF bonds can be issued in an amount
sufficient to cover the difference in the $6,000,000 on hand and the amount above the SRF loan
needed to finance the project. (See, Final Joint Staff Memorandum, with attachments, filed December
10, 2008).

18.  The City will incur approximately $133,333 in debt service on the SRF loan, plusa 10%
reserve account of $13,333 and a renewal and replacement reserve equal to 2.5% of the operating
revenues or approximately $27,371. The annual expenditures attributable to the project totals
approximately $341,348. (See, Final Joint Staff Memorandum, with attachments, filed December 10,
2008).

19.  Staff recommended that the Commission grant the application and approve the
financing and the Staff-recommended level of operations. Staff also recommended other conditions
upon which the application should be granted. (See, Final Joint Staff Memorandum, with
attachments, filed December 10, 2008).

'CONCLUSIONS OF LAW

l. The public convenience and necessity require the proposed project.
2. The proposed financing for the project should be approved.

3. The project will not affect rates.
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4. Should the scope, plans or financing for the project change, the City must obtain prior
Commission approval before commencing construction. Changes in project costs do not require
separate approval if those changes do not affect rates and the City submits an affidavit from a

certified public accountant verifying that the rates will not be affected by such changes.

5. The City must obtain and furnish to the Commission a copy of all governmental and
other permits required for the project prior to commencing construction.

6. The City must file a letter from the Greenbrier County Commission verifying the funds
in the TIF account. : ‘

ORDER

IT IS, THEREFORE, ORDERED that the application for a certificate of public convenience
and necessity filed with the Commission on May 2, 2008, by the City of White Sulphur Springs,
pursuant to West Virginia Code §24-2-11, to add, modify, replace and improve the City’s wastewater
treatment plant and collection system, in Greenbrier County, be, and hereby is, granted.

IT IS FURTHER ORDERED that the proposed financing for the project, comprised of a
$4,000,000 State Revolving Fund loan, bearing 0% interest and a 0.5% administrative fee for a term
of 30 years, and, effectively, a $17,600,000 grant from the Greenbrier County Commission in the
form of tax increment financing bonds issued by the Greenbrier County Commission, be, and hereby
is, approved. ‘

IT IS FURTHER ORDERED that the Agreement between the City of White Sulphur Springs,
the Sanitary Board of White Sulphur Springs and CSX Hotels, Inc., which will supplant a 1987
agreement among those parties and will become effective upon the City making the first payment on
the SRF loan, be, and hereby is, approved, as recommended by Commission Staff. No later than

~ thirty (30) days from the date that this Recommended Decision becomes final, the City of White

Sulphur Springs shall file a revised executed copy of the Agreement.

ITIS FURTHER ORDERED that, should the scope, plans or financing for the project change,
the City of White Sulphur Springs must obtain prior Commission approval before commencing
construction. Changes in project cost do not require separate approval if those changes do not affect
rates and the Authority submits an affidavit from a certified public accountant to this effect.

IT IS FURTHER ORDERED that, within ten (10) days from the date the bids are tabulated,
the City of White Sulphur Springs submit a copy to the Commission of the project bids for all

contracts or vendor bids associated with the project, making the bids a part of the Commission’s file
in this case.
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IT IS FURTHER ORDERED that, prior to commencing construction, the City of White
Sulphur Springs file a copy with the Commission of all permits, certificates and other documentation
required from other governmental agencies and authorities. :

IT IS FURTHER ORDERED that, within ten (10) days of receipt of the certificate of
substantial completion, the City of White Sulphur Springs notify the Commission when the project
engineer has performed the substantial completion inspection and file with the Commission a copy
of the certificate of substantial completion for all contracts or vendor bids associated with the project.

IT IS FURTHER ORDERED that, if this project requires the use of Division of Highways’
rights-of-way, the City of White Sulphur Springs comply with all rules and regulations of the Division
of Highways regarding the use of those rights-of-way.

IT IS FURTHER ORDERED that this matter be, and hereby is, removed from the
Commission’s docket of open cases.

IT ISFURTHER ORDERED that the Executive Secretary serve a copy of this Recommended
Decision upon the Commission by hand delivery and upon all parties of record by United States
Certified Mail, return receipt requested.

Leave hereby is granted to the parties to file written exceptions supported by a brief with the
Executive Secretary of the Commission within fifteen (15) days of the date this Recommended ||
Decision is mailed. If exceptions are filed, the parties filing exceptions shall certify to the Executive
Secretary that all parties of record have been served said exceptions.

If no exceptions are so filed this Recommended Decision shall become the order of the
Commission, without further action or order, five (5) days following the expiration of the aforesaid
fifteen (15) day time period, unless it is ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an Administrative Law Judge’s
recommended decision by filing an appropriate petition in writing with the Executive Secretary. No
such waiver will be effective until approved by order of the Commission, nor shall any such waiver
operate to make any Administrative Law Judge’s recommended decision the order of the Commission
sooner than five (5) days after approval of such waiver by the Commission.

Ronnie Z. MfCann
Deputy Chief Administrative Law Judge

RZM:s
080707ad.wpd

Public Service Commission '
of West Virginia 11
Charleston



West Virginia Infrastructure & Jobs Development Council

Public Membezs: 300 Summers Street, Suite 980
Kenneth Lowe, Jr. Charleston, West Virginia 25301
Shepherdstown Telephone: (304) 558-4607
Dwight Cathoun Facsimile: (304) 558-4609
Petersburg
Dave McComas Jefferson E. Brady, PE
Prichard Exccutive Director
Ron Justice .
Morgantown Jefferson.Brady@pyerizon.nee

February 6, 2008

The Honorable Debra Fogus

Mayor, City of White Sulphur Springs

34 West Main Street

White Sulphur Springs. West Virginia 24986

Re: City of White Sulphur Springs
Sewer Project 2003S-731
Dear Mayor Fogus:

The West Virginia Infrastructure and Jobs Developriient Council (the “Council™) has reviewed the City of
White Sulphur Springs’ (the “City”) revised preliminary application regarding its proposed project to rehabilitate
the collection system (the “Project™).

Based on the findings of the Sewer Technical Review Committee, the Council has determined that the
Project is technically feasible within the guidelines of the Infrastructure and Jobs Development Act. The City
should carefully review the enclosed comments of the Sewer Technical Review Committee as the City may need
10 address certain issues raised in said comments as it proceeds with the Project.

Upon consideration of the revised preliminary application, the Infrastructure Council recommends that
the City pursue a $4,000,000 Clean Water State Revolving Fund loan to fund this project. Please contact the
West Virginia Department of Environmental Protection office at 926-0495for specific information on the steps the
Cily needs to follow to apply for these funds. Please note that this letter does not constitute funding approval

from this agency.

If you have any questions regarding this matter, please contact Jeff Brady at 558-4607.

Sincergly,

Kenneth Lowe, Jr.

Enclosure

cc: Mike Johnson, P.E., DEP (w/o enclosure)
Region IV Planning & Development Council
Ghosh Engineers, Inc.



SRF-LP-1
(11/01/04)

LOAN AGREEMENT

THIS WATER POLLUTION CONTROL REVOLVING FUND LOAN
AGREEMENT (the "Loan Agreement"), made and entered into in several counterparts,
by and among the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY, a
governmental instrumentality and body corporate of the State of West Virginia (the
"Authority"), the WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL
PROTECTION (the "DEP"), and the local government designated below (the "Local
Government").

CITY OF WHITE SULPHUR SPRINGS (C-544034/2003S-731)
(Local Government)

WHEREAS, the United States Congress under Title VI of the federal Clean
Water Act, as amended (the "Clean Water Act"), has provided for capitalization grants to
be awarded to states for the express purpose of establishing and maintaining state water
pollution control revolving funds for the planning, design, construction, acquisition
and/or improvement of wastewater treatment facilities;

WHEREAS, pursuant to the provisions of Chapter 22C, Article 2 of the
Code of West Virginia, 1931, as amended (the "Act"), the State of West Virginia (the
"State") has established a state water pollution control revolving fund program (the
"Program") to direct the distribution of loans to particular local governments pursuant to
the Clean Water Act;

WHEREAS, under the Act the DEP is designated the instrumentality to
enter into capitalization agreements with the United States Environmental Protection
Agency ("EPA") to accept capitalization grant awards (U.S. General Services
Administration; Catalog of Federal Domestic Assistance, 32nd Edition § 66.458 (1998))
and DEP has been awarded capitalization grants to partially fund the Program;

WHEREAS, under the Act and under the direction of DEP, the Authority
has established a permanent perpetual fund known as the "West Virginia Water Pollution
Control Revolving Fund" (hereinafter the "Fund");
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WHEREAS, pursuant to the Act, the Authority and DEP
make loans from the Fund to local governments for the acquisition
wastewater treatment projects by such local governments, all subject
and limitations as are contained in the Clean Water Act and the Act;

WHEREAS, the Local Government constitutes a loc
defined by the Act;

WHEREAS, the Local Government is included on the
Priority List and the Intended Use Plan and has met DEP's pre-applic
for the Program;

are empowered to
or construction of
to such provisions

al government as

DEP State Project
ation requirements

WHEREAS, the Local Government is authorized and empowered by the
statutes of the State to acquire, construct, improve, operate and maintain a wastewater

treatment project and to finance the cost of acquisition and constructi
borrowing money to be evidenced by revenue bonds issued by the Loca

WHEREAS, the Local Government intends to construct,
has constructed such a wastewater treatment project at the locat
particularly described and set forth in the Application, as herein
"Project");

WHEREAS, the Local Government has completed a
Authority and DEP an Application for a Loan with attachments an
Amended Application for a Loan also with attachments and exhibits (4
revised and supplemented, the "Application"), which Application 1is i
by this reference; and

WHEREAS, having reviewed the Application and
available sufficient funds therefor, the Authority and DEP are willing

on of the same by
1 Government;

is constructing or

ion and as more

after defined (the

nd filed with the
d exhibits and an
together, as further
ncorporated herein

the Fund having
y to lend the Local

Government the amount set forth on Schedule X attached hereto and incorporated herein

by reference, through the purchase of revenue bonds of the Local
moneys held in the Fund, subject to the Local Government's satisfact
and other requirements of the Program.

NOW, THEREFORE, in consideration of the premist

Government with
lon of certain legal

os and the mutual

agreements hereinafter contained, the Local Government, DEP and the Authority hereby

agree as follows:




ARTICLE I
Definitions

1.1  Except where the context clearly indicates otherwise, the terms
"Authority,” "cost,” "fund," "local government," and "project” have the definitions and
meanings ascribed to them in the Act or in the SRF Regulations.

1.2 "Consulting Engineers" means the professional engineer, licensed by
the State, designated in the Application and any successor thereto.

1.3  "Loan" means the loan to be made by the Authority and DEP to the
Local Government through the purchase of Local Bonds, as hereinafter defined, pursuant
to this Loan Agreement.

1.4  "Local Act" means the official action of the Local Government
required by Section 4.1 hereof, authorizing the Local Bonds.

1.5 "Local Bonds" means the revenue bonds to be issued by the Local
Government pursuant to the provisions of the Local Statute, as hereinafter defined, to
evidence the Loan and to be purchased by the Authority with money held in the Fund, all
in accordance with the provisions of this Loan Agreement.

1.6  "Local Statute" means the specific provisions of the Code of West
Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.7  "Operating Expenses" means the reasonable, proper and necessary
costs of operation and maintenance of the System, as hereinafter defined, as should
normally and regularly be included as such under generally accepted accounting
principles.

1.8  "Program" means the wastewater treatment facility acquisition,
construction and improvement program coordinated through the capitalization grants
program established under the Clean Water Act and administered by DEP.

19 "Project” means the wastewater treatment facility project
hereinabove referred to, to be constructed or being constructed by the Local Government
in whole or in part with the net proceeds of the Local Bonds or being or having been
constructed by the Local Government in whole or in part with the proceeds of bond
anticipation notes or other interim financing, which is to be paid in whole or in part with
the net proceeds of the Local Bonds.

1.10 "SRF Regulations" means the regulations set forth in Title 47, Series
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31 of the West Virginia Code of State Regulations.

1.11
Local

"System" means the wastewater treatment facility owned by the

Government, of which the Project constitutes all or to which the Project constitutes an
improvement, and any improvements thereto hereafter constructed or acquired from any

sources whatsoever.

1.12 Additional terms and phrases are defined in this Loan Agreement as

they are used.

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the
acquisition of the facilities described in the Application, to be, bein
constructed in accordance with plans, specifications and designs prep
Government by the Consulting Engineers, the DEP and Authority ha
extent applicable, that the Project is consistent with the applicable
Program.

2.2 Subject to the terms, conditions and provisio
Agreement and the Local Act, the Local Government has acquired, or
necessary to acquire, the proposed site of the Project and shall do, is do
things necessary to construct the Project in accordance with the plans,
designs prepared for the Local Government by the Consulting Engineer

2.3 All real estate and interests in real estate and all
constituting the Project and the Project site heretofore or hereafter ag
times be and remain the property of the Local Government, subject to
or other security interest as is provided for in the Local Statute unless a
all or a portion of said property is approved by DEP and the Authority.

construction and
g or having been
ared for the Local
ving found, to the
provisions of the

ns of this Loan
shall do all things
ing or has done all
specifications and
S.

personal property
quired shall at all
any mortgage lien
| sale or transfer of




2.4 The Local Government agrees that the Authority and DEP and their
respective duly authorized agents shall have the right at all reasonable times to enter upon
the Project site and Project facilities and to examine and inspect the same. The Local
Government further agrees that the Authority and DEP and their respective duly
authorized agents shall, prior to, during and after completion of construction and
commencement of operation of the Project, have such rights of access to the System site
and System facilities as may be reasonably necessary to accomplish all of the powers and
rights of the Authority and DEP with respect to the System pursuant to the pertinent
provisions of the Act.

2.5 The Local Government shall keep complete and accurate records of
the cost of acquiring the Project site and the costs of constructing, acquiring and
installing the Project. The Local Government shall permit the Authority and DEP, acting
by and through their Directors or duly authorized agents and representatives, to inspect
all books, documents, papers and records relating to the Project and the System at any
and all reasonable times for the purpose of audit and examination, and the Local
Government shall submit to the Authority and DEP such documents and information as it
may reasonably require in connection with the construction, acquisition and installation
of the Project, the operation and maintenance of the System and the administration of the
Loan or of any State and federal grants or other sources of financing for the Project.

2.6  The Local Government agrees that it will permit the Authority and
DEP and their respective agents to have access to the records of the Local Government
pertaining to the operation and maintenance of the System at any reasonable time
following completion of construction of the Project and commencement of operation
thereof or if the Project is an improvement to an existing system at any reasonable time
following commencement of construction.

2.7 The Local Government shall require that each construction
contractor furnish a performance bond and a payment bond, each in an amount at least
equal to one hundred percent (100%) of the contract price of the portion of the Project
covered by the particular contract as security for the faithful performance of such contract
and shall verify or have verified such bonds prior to commencement of construction.

2.8  The Local Government shall require that each of its contractors and
all subcontractors maintain, during the life of the construction contract, workers'
compensation coverage, public liability insurance, property damage insurance and
vehicle liability insurance in amounts and on terms satisfactory to the Authority and DEP
and shall verify or have verified such insurance prior to commencement of construction.
Until the Project facilities are completed and accepted by the Local Government, the
Local Government or (at the option of the Local Government) the contractor shall
maintain builder's risk insurance (fire and extended coverage) on a one hundred percent
(100%) basis (completed value form) on the insurable portion of the Project, such
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insurance to be made payable to the order of the Authority, the Local Government, the

prime contractor and all subcontractors, as their interests may appear.
System which are detrimentally affected by flooding are or will be loc

If facilities of the
ated in designated

special flood or mudslide-prone areas and if flood insurance is available at a reasonable

cost, a flood insurance policy must be obtained by the Local Governme

nt on or before the

Date of Loan Closing, as hereinafter defined, and maintained so long as any of the Local

Bonds are outstanding. Prior to commencing operation of the E
Government must also obtain, and maintain so long as any of the
outstanding, business interruption insurance if available at a reasonable

29 The Local Government shall provide and mainta
adequate engineering services satisfactory to the Authority and L[
supervision and inspection of the development and construction o
bearing the responsibility of assuring that construction conforn
specifications and designs prepared by the Consulting Engineers,
approved by all necessary governmental bodies. Such engineer st
Authority, DEP and the Local Government at the completion of
construction is in accordance with the approved plans, specification

amendments thereto, approved by all necessary governmental bodies.

Government shall require the Consulting Engineers to submit Recipie
as defined in the SRF Regulations, to it within 60 days of the complet
The Local Government shall notify DEP in writing of such rec
Government shall submit a Performance Certificate, the form of which

'roject, the Local
Local Bonds are
cost.

in competent and
)EP covering the
f the Project and
s to the plans,
which have been
1all certify to the
construction that
s and designs, or
The Local
nt As-Built Plans,
ion of the Project.
eipt. The Local
is attached hereto

as Exhibit A, and being incorporated herein by reference, to DEP within 60 days of the

end of the first year after the Project is completed.

2.10 The Local Government shall require the Consu
submit the final Operation and Maintenance Manual, as defined in the
to DEP when the Project is 90% completed. The Local Governmen
provide operation and maintenance of the System in compliance with
and federal standards. The Local Government shall employ qualified o
properly certified by the State before the Project is 50% complete and

Iting Engineers to

SRF Regulations,

t shall at all times
| any and all State
perating personnel

shall retain such a

certified operator(s) to operate the System during the entire term of this Loan Agreement.

The Local Government shall notify DEP in writing of the certified op
the 50% completion stage.

2.11
all applicable laws, rules and regulations issued by the Authority, D
federal or local bodies in regard to the construction of the Proje
maintenance and use of the System.

erator employed at

The Local Government hereby covenants and agrees to comply with
EP or other State,

>ct and operation,




2.12 The Local Government, commencing on the date contracts are
executed for the acquisition or construction of the Project and for two years following the
completion of acquisition or construction of the Project, shall each month complete a
Monthly Financial Report, the form of which is attached hereto as Exhibit B and

incorporated herein by reference, and forward a copy by the 10th of each month to DEP
and the Authority.



2.13 The Local Government, during construction of [the Project, shall
complete Payment Requisition Forms, the form of which is attached hereto as Exhibit C
and incorporated herein by reference, and forward such forms to DEP in compliance with
the Local Government's construction schedule.

ARTICLE HI

Conditions to Loan;
Issuance of Local Bonds

3.1 The agreement of the Authority and DEP to make the Loan is
subject to the Local Government's fulfillment, to the satisfaction of |the Authority and
DEDP, of each and all of those certain conditions precedent on or before the delivery date
for the Local Bonds, which shall be the date established pursuant to Section 3.4 hereof.

Said conditions precedent are as follows:

(a) The Local Government shall have delivered to the Authority
and DEP a report listing the specific purposes for which the proceeds of the Loan will be
expended and the procedures as to the disbursement of loan proceeds, including an
estimated monthly draw schedule;

(b)

of the terms and conditions to be performed and satisfied by it in this L

The Local Government shall have performed and satisfied all
pan Agreement;

The Local Government shall have authorized the issuance of
Article III and in

(c)
and delivery to the Authority of the Local Bonds described in this
Article IV hereof;

The Local Government shall either have received bids or

(d)

entered into contracts for the construction of the Project, which are
otherwise compatible with the plan of financing described in the Apj
that, if the Loan will refund an interim construction financing, the ]
must either be constructing or have constructed its Project for a cos

in an amount and
lication; provided
_ocal Government
t and as otherwise

compatible with the plan of financing described in the Application; and, in either case,
the Authority and DEP shall have received a certificate of the Consulting Engineers to
such effect, the form of which certificate is attached hereto as Exhibit ID;

(e) The Local Government shall have obtained all permits
required by the laws of the State and the federal government necessary for the
construction of the Project, and the Authority and DEP shall have received a certificate of
the Consulting Engineers to such effect;




® The Local Government shall have obtained all requisite
orders of and approvals from the Public Service Commission of West Virginia (the
"PSC") and the West Virginia Infrastructure and Jobs Development Council necessary
for the construction of the Project and operation of the System, with all requisite appeal
periods having expired without successful appeal and the Authority and DEP shall have
received an opinion of counsel to the Local Government, which may be local counsel to
the Local Government, bond counsel or special PSC counsel but must be satisfactory to
the Authority and DEP, to such effect;

(g) The Local Government shall have obtained any and all
approvals for the issuance of the Local Bonds required by State law, and the Authority
and DEP shall have received an opinion of counsel to the Local Government, which may
be local counsel to the Local Government, bond counsel or special PSC counsel but must
be satisfactory to the Authority and DEP, to such effect;

(h) The Local Government shall have obtained any and all
approvals of rates and charges required by State law and shall have taken any other action
required to establish and impose such rates and charges (imposition of such rates and
charges is not, however, required to be effective until completion of construction of the
Project), with all requisite appeal periods having expired without successful appeal, and
the Authority and DEP shall have received an opinion of counsel to the Local
Government, which may be local counsel to the Local Government, bond counsel or
special PSC counsel but must be satisfactory to the Authority and DEP, to such effect;

(1) Such rates and charges for the System shall be sufficient to
comply with the provisions of Subsections 4.1(a) and 4.1(b)(ii) hereof, and the Authority
and DEP shall have received a certificate of the accountant for the Local Government, or
such other person or firm experienced in the finances of local governments and
satisfactory to the Authority and DEP, to such effect; and

§)) The net proceeds of the Local Bonds, together with all
moneys on deposit or to be simultaneously deposited (or, with respect to proceeds of
grant anticipation notes or other indebtedness for which a binding purchase contract has
been entered, to be deposited on a date certain) and irrevocably pledged thereto and the
proceeds of grants irrevocably committed therefor, shall be sufficient to pay the costs of
construction and acquisition of the Project as set forth in the Application, and the
Authority and DEP shall have received a certificate of the Consulting Engineers, or such
other person or firm experienced in the financing of wastewater treatment projects and
satisfactory to the Authority and DEP, to such effect, such certificate to be in form and
substance satisfactory to the Authority and DEP, and evidence satisfactory to the
Authority and DEP of such irrevocably committed grants.
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3.2  Subject to the terms and provisions of this Loan Agreement, the
rules and regulations promulgated by the Authority and DEP, including the SRF
Regulations, or any other appropriate State agency and any applicable rules, regulations
and procedures promulgated from time to time by the federal gove | ent, it is hereby
agreed that the Authority shall make the Loan to the Local Government and the Local
Government shall accept the Loan from the Authority, and in furtherance thereof it is
agreed that the Local Government shall sell to the Authority and the Authority shall make
the Loan by purchasing the Local Bonds in the principal amount and at the price set forth
in Schedule X hereto. The Local Bonds shall have such further terms and provisions as
described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner
hereinafter provided in this Loan Agreement.

3.4  The Local Bonds shall be delivered to the Authority, at the offices of
the Authority, on a date designated by the Local Government by written notice to the
Authority, which written notice shall be given not less than ten (10) business days prior to
the date designated; provided, however, that if the Authority is unable|to accept delivery
on the date designated, the Local Bonds shall be delivered to the Authority on a date as
close as possible to the designated date and mutually agreeable to the Authority, DEP and
the Local Government. The date of delivery so designated or agreed upon is hereinafter
referred to as the "Date of Loan Closing." Notwithstanding the foregoing, the Date of
Loan Closing shall in no event occur more than ninety (90) days| after the date of
execution of this Loan Agreement by the Authority or such later date as is agreed to in
writing by DEP.

3.5 The Local Government understands and acknowledges that it is one
of several local governments which have applied to the Authority and DEP for loans from
the Fund to finance wastewater treatment projects and that the obligation of the Authority
to make any such loan is subject to the Local Government's fulfilling all of the terms and
conditions of this Loan Agreement on or prior to the Date of Loan Closing and to the
requirements of the Program. The Local Government specifically recognizes that the
Authority will not purchase the Local Bonds unless and until sufficient funds are
available in the Fund to purchase all the Local Bonds and that, prior tojsuch purchase, the
Authority may purchase the bonds of other local governments set out in the State Project
Priority List, as defined in the SRF Regulations. The Local Government further
specifically recognizes that all loans will be originated in conjunction with the SRF
Regulations and with the prior approval of DEP.

3.6 The Local Government shall provide DEP with the appropriate
documentation to comply with the special conditions regarding the public release and
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audit requirements established by federal and State regulations as set forth in Exhibit E
attached hereto at such times as are set forth therein.

ARTICLE IV

Local Bonds; Security for Loan;
Repayment of Loan; Interest on Loan;
Fees and Charges

4.1 The Local Government shall, as one of the conditions of the
Authority and DEP to make the Loan, authorize the issuance of and issue the Local
Bonds pursuant to an official action of the Local Government in accordance with the
Local Statute, which shall, as adopted or enacted, contain provisions and covenants in
substantially the form as follows:

(a) That the gross revenues of the System shall always be used
for purposes of the System. Such gross revenues will be used monthly, in the order of
priority listed below:

(i)  to pay Operating Expenses of the System;

(i)  to the extent not otherwise limited by any outstanding
loan resolution, indenture or other act or document and beginning on the date set forth in
Schedule X, to provide debt service on the Local Bonds by depositing in a sinking fund
one-third (1/3) of the interest payment next coming due on the Local Bonds and one-third
(1/3) of the principal payment next coming due on the Local Bonds and, beginning three
(3) months prior to the first date of payment of principal of the Local Bonds, if the
reserve account for the Local Bonds (the "Reserve Account") was not funded from
proceeds of the Local Bonds or otherwise concurrently with the issuance thereof in an
amount equal to the maximum amount of principal and interest which will come due on
the Local Bonds in the then current or any succeeding year (the "Reserve Requirement"),
by depositing in the Reserve Account an amount not less than one-twelfth (1/12) of one-
tenth (1/10) of the Reserve Requirement or, if the Reserve Account has been so funded
(whether by Local Bond proceeds, monthly deposits or otherwise), any amount necessary
to maintain the Reserve Account at the Reserve Requirement;

(iii)  to create a renewal and replacement, or similar, fund in
an amount equal to two and one-half percent (2-1/2%) of the gross revenues from the
System, exclusive of any payments into the Reserve Account, for the purpose of
improving or making emergency repairs or replacements to the System or eliminating any
deficiencies in the Reserve Account; and
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(iv) for other legal purposes of the
payment of debt service on other obligations junior, subordinate and in
Bonds.

dystem, including
ferior to the Local

Provided, that if the Local Government has existing outstanding
indebtedness which has greater coverage or renewal and replacement fund requirements,
then the greater requirements will prevail until said existing indebtedness is paid in full.

(b)

Covenants substantially as follows:

®

either the net or gross revenues of the System as provided in the Local

That the Local Bonds shall be secured by a pledge of
Act;

(i)  That the schedule of rates or charges|for the services of
the System shall be sufficient to provide funds which, along with other revenues of the
System, will pay all Operating Expenses and leave a balance each year equal to at least
one hundred fifteen percent (115%) of the maximum amount required in any year for
debt service on the Local Bonds and all other obligations secured by a|lien on or payable
from the revenues of the System prior to or on a parity with the Local Bonds or, if the
Reserve Account is funded (whether by Local Bond proceeds, monthly deposits or
otherwise) at an amount equal to the Reserve Requirement and any reserve account for
any such prior or parity obligations is funded at least at the requirement therefor, equal to
at least one hundred ten percent (110%) of the maximum amount required in any year for
debt service on the Local Bonds and any such prior or parity obligations;

b

(iii) That the Local Government shall co
and operate and maintain the System in good condition;

(iv) That, except as otherwise required t
Regulations, the System may not be sold, mortgaged, leased or othe
except as a whole, or substantially as a whole, provided that the n
realized from such sale, mortgage, lease or other disposition shall be
pay all of the Local Bonds outstanding and further provided that port
when no longer required for the ongoing operation of such Systen
certificates from the Consulting Engineer, may be disposed of with s
are normally contained in such covenants;

v)
obligations payable from the revenues of the System which rank prior ¢
lien and security with the Local Bonds, except parity bonds which sha
net revenues of the System prior to issuance of such parity bond
projected revenues from rate increases and the improvements to be
parity bonds, shall not be less than one hundred fifteen percent (115%
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debt service in any succeeding year on all Local Bonds and parity bonds theretofore and
then being issued and on any obligations secured by a lien on or payable from the
revenues of the System prior to the Local Bonds and with the prior written consent of the
Authority and DEP; provided, however, that additional parity bonds may be issued to
complete the Project, as described in the Application as of the date hereof, without regard
to the foregoing;

(vi) That the Local Government will carry such insurance
as is customarily carried with respect to works and properties similar to the System,
including those specified by Section 2.8 hereof;

(vii) That the Local Government will not render any free
services of the System;

(viii) That the Authority may, by proper legal action, compel
the performance of the duties of the Local Government under the Local Act, including
the making and collection of sufficient rates or charges for services rendered by the
System, and shall also have, in the event of a default in payment of principal of or interest
on the Local Bonds, the right to obtain the appointment of a receiver to administer the
System or construction of the Project, or both, as provided by law and all rights as set
forth in Section 5 of the Act;

(ix) That, to the extent authorized by the laws of the State
and the rules and regulations of the PSC, all delinquent rates and charges, if not paid
when due, shall become a lien on the premises served by the System;

(x) That, to the extent legally allowable, the Local
Government will not grant any franchise to provide any services which would compete
with the System;

(xi) That the Local Government shall annually cause the
records of the System to be audited by an independent certified public accountant or
independent public accountant and shall submit the report of said audit to the Authority
and DEP, which report shall include a statement that notes whether the results of tests
disclosed instances of noncompliance that are required to be reported under government
auditing standards and, if they are, describes the instances of noncompliance and the
audited financial statements shall include a statement that notes whether the Local
Government's revenues are adequate to meet its Operating Expenses and debt service and
reserve requirements;

(xi1) That the Local Government shall annually adopt a
detailed, balanced budget of the estimated revenues and expenditures for operation and
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maintenance of the System during the succeeding fiscal year and shall submit a copy of
such budget to the Authority and DEP within 30 days of adoption thereof;

(xiii)) That, to the extent authorized by the laws of the State
and the rules and regulations of the PSC, prospective users of the System shall be
required to connect thereto;

(xiv) That the proceeds of the Local Bonds, advanced from
time to time, except for accrued interest and capitalized interest, if| any, must (a) be
deposited in a construction fund, which, except as otherwise agreed to in writing by the
Authority, shall be held separate and apart from all other funds of the Local Government
and on which the owners of the Local Bonds shall have a lien until [such proceeds are
applied to the construction of the Project (including the repayment| of any incidental
interim financing) and/or (b) be used to pay (or redeem) bond anticipation notes or other
interim financing of such Local Government, the proceeds of which were used to finance
the construction of the Project; provided that, with the prior written consent of the
Authority and DEP, the proceeds of the Local Bonds may be used to fund all or a portion
of the Reserve Account, on which the owner of the Local Bonds shall have a lien as
provided herein;

(xv) That, as long as the Authority is the owner of any of
the Local Bonds, the Local Government may authorize redemption of the Local Bonds
with 30 days written notice to the Authority;

(xvi) That the West Virginia Municipal Bond Commission
(the "Commission") shall serve as paying agent for all Local Bonds;

(xvii) That the Local Government shall on the first day of
each month (if the first day is not a business day, then the first business day of each
month) deposit with the Commission the required interest, principal and reserve account
payment. The Local Government shall complete the Monthly Payment Form, attached
hereto as Exhibit F and incorporated herein by reference, and submit 41 copy of said form
along with a copy of the check or electronic transfer to the Authority by the 5th day of
such calendar month;

(xviii) That, unless it qualifies for an| exception to the
provisions of Section 148 of the Internal Revenue Code of 1986, as amended, which
exception shall be set forth in an opinion of bond counsel, the Local Government will
furnish to the Authority, annually, at such time as it is required to|perform its rebate
calculations under the Internal Revenue Code of 1986, as amended, a certificate with
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respect to its rebate calculations and, at any time, any additional information requested by
the Authority;

(xix) That the Local Government shall have obtained the
certificate of the Consulting Engineers to the effect that the Project has been or will be
constructed in accordance with the approved plans, specifications and design as
submitted to the Authority and DEP, the Project is adequate for the purposes for which it
was designed, the funding plan as submitted to the Authority and DEP is sufficient to pay
the costs of acquisition and construction of the Project and all permits required by federal
and State laws for construction of the Project have been obtained,;

(xx) That the Local Government shall, to the full extent
permitted by applicable law and the rules and regulations of the PSC, terminate the
services of any water facility owned by it to any customer of the System who is
delinquent in payment of charges for services provided by the System and will not restore
the services of the water facility until all delinquent charges for the services of the
System have been fully paid or, if the water facility is not owned by the Local
Government, then the Local Government shall enter into a termination agreement with
the water provider; and

(xxi) That the Local Government shall submit all proposed
change orders to the DEP for written approval. The Local Government shall obtain the
written approval of the DEP before expending any proceeds of the Local Bonds held in
“contingency” as set forth in the final Schedule A attached to the certificate of the
Consulting Engineer. The Local Government shall obtain the written approval of the
DEP before expending any proceeds of the Local Bonds available due to
bid/construction/project underruns.

The Local Government hereby represents and warrants that the Local Act
has been or shall be duly adopted or enacted in compliance with all necessary corporate
and other action and in accordance with applicable provisions of law. All legal matters
incident to the authorization, issuance, validity, sale and delivery of the Local Bonds shall
be approved without qualification by nationally recognized bond counsel acceptable to
the Authority in substantially the form of legal opinion attached hereto as Exhibit G.

42 The Loan shall be secured by the pledge and assignment by the
Local Government, as effected by the Local Act, of the fees, charges and other revenues
of the Local Government from the System.

4.3 At least five percent (5%) of the proceeds of the Local Bonds will be
advanced on the Date of Loan Closing. The remaining proceeds of the Local Bonds shall
be advanced by the DEP monthly as required by the Local Government to pay Costs of
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the Project, provided, however, if the proceeds of the Local Bonds will be used to repay
an interim financing, the proceeds will be advanced on a schedule mutually agreeable to
the Local Government, the DEP and the Authority. The Local Bonds shall not bear
interest during the construction period but interest shall commence accruing on the
completion date as defined in the SRF Regulations, provided that the annual repayment
of principal and payment of interest shall begin not later than one|(1) year after the
completion date. The repayment of principal and interest on the Local Bonds shall be as
set forth on Schedule Y hereto. In no event shall the interest rate onjor the net interest
cost of the Local Bonds exceed any statutory limitation with regard thereto.

44 The Local Bonds shall be delivered to the Authority in fully
registered form, transferable and exchangeable as provided in the|Local Act at the
expense of the Local Government. Anything to the contrary herein notwithstanding, the
Local Bonds may be issued in one or more series.

4.5  As provided by the SRF Regulations, the Local (Government agrees
to pay from time to time, if required by the Authority and DEP, the Local Government's
allocable share of the reasonable administrative expenses of the Authority relating to the
Program. Such administrative expenses shall be determined by the Authority and shall
include, without limitation, Program expenses, legal fees paid by the Authority and fees
paid to the trustee and paying agents for any bonds or notes to be issued by the Authority
for contribution to the Fund and the fees and expenses of any corporate trustee for the
Fund.

4.6 The obligation of the Authority to make any loans shall be
conditioned upon the availability of moneys in the Fund in such amount and on such
terms and conditions as, in the sole judgment of the Authority, will enable it to make the
Loan.

ARTICLE V

Certain Covenants of the Local Government;
Imposition and Collection of User Charges;
Payments To Be Made by
Local Government to the Authority

5.1  The Local Government hereby irrevocably covenants and agrees to
comply with all of the terms, conditions and requirements of this Loan Agreement and
the Local Act. The Local Government hereby further irrevocably coyenants and agrees
that, as one of the conditions of the Authority to make the Loan, it has fixed and
collected, or will fix and collect, the rates, fees and other charges for the use of the
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System and will take all such actions necessary to provide funds sufficient to produce the
required sums set forth in the Local Act and in compliance with the provisions of
Subsections 4.1(a) and 4.1(b)(ii) hereof.

5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be
insufficient to produce the required sums set forth in the Local Act and this Loan
Agreement, the Local Government hereby covenants and agrees that it will, to the extent
or in the manner authorized by law, immediately adjust and increase such schedule of
rates, fees and charges (or where applicable, immediately file with the PSC for a rate
increase) and take all such actions necessary to provide funds sufficient to produce the
required sums set forth in the Local Act and this Loan Agreement.

5.3 In the event the Local Government defaults in any payment due to
the Authority pursuant to this Loan Agreement, the amount of such default shall bear
interest at the interest rate of the installment of the Loan next due, from the date of the
default until the date of the payment thereof.

54 The Local Government hereby irrevocably covenants and agrees
with the Authority that, in the event of any default hereunder by the Local Government,
the Authority may exercise any or all of the rights and powers granted under Section 5 of
the Act, including, without limitation, the right to impose, enforce and collect charges of
the System.

ARTICLE VI

Other Agreements of the
Local Government

6.1 The Local Government hereby acknowledges to the Authority and
DEP its understanding of the provisions of the Act, vesting in the Authority and DEP
certain powers, rights and privileges with respect to wastewater treatment projects in the
event of default by the Local Government in the terms and covenants of this Loan
Agreement, and the Local Government hereby covenants and agrees that, if the Authority
should hereafter have recourse to said rights and powers, the Local Government shall
take no action of any nature whatsoever calculated to inhibit, nullify, void, delay or
render nugatory such actions of the Authority in the due and prompt implementation of
this Loan Agreement.

6.2 The Local Government hereby warrants and represents that all
information provided to the Authority and DEP in this Loan Agreement, in the
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Application or in any other application or documentation with respect to financing the
Project was at the time, and now is, true, correct and complete, and such information does
not omit any material fact necessary to make the statements therein, in light of the
circumstances under which they were made, not misleading. Prior [to the Authority's
making the Loan and receiving the Local Bonds, the Authority and DEP shall have the
right to cancel all or any of their obligations under this Loan Agreement if (a) any
representation made to the Authority and DEP by the Local Government in connection
with the Loan shall be incorrect or incomplete in any material respect or (b) the Local
Government has violated any commitment made by it in its Application or in any
supporting documentation or has violated any of the terms of the Act, the SRF
Regulations or this Loan Agreement.

6.3 The Local Government hereby agrees to repay on or prior to the
Date of Loan Closing any moneys due and owing by it to the Authority or any other
lender for the planning or design of the Project, provided that such repayment shall not be
made from the proceeds of the Loan.

6.4 The Local Government hereby covenants that it will rebate any
amounts required by Section 148 of the Internal Revenue Code of 1986, as amended, and
will take all steps necessary to make any such rebates. In the event the Local
Government fails to make any such rebates as required, then the Local Government shall
pay any and all penalties, obtain a waiver from the Internal Revenue Service and take any
other actions necessary or desirable to preserve the exclusion from| gross income for
federal income tax purposes of interest on the Local Bonds.

6.5 Notwithstanding Section 6.4, the Authority and| DEP may at any
time, in their sole discretion, cause the rebate calculations prepared by or on behalf of the
Local Government to be monitored or cause the rebate calculations for the Local
Government to be prepared, in either case at the expense of the Local Government.

6.6 The Local Government hereby agrees to give the Authority and DEP
prior written notice of the issuance by it of any other obligations to be used for the
System, payable from the revenues of the System or from any grants for the Project or
otherwise related to the Project or the System.

6.7 The Local Government hereby agrees to file with the Authority and
DEP upon completion of acquisition and construction of the Project a schedule in
substantially the form of Amended Schedule A to the Application, setting forth the actual
costs of the Project and sources of funds therefor.

ARTICLE VII
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Miscellaneous

7.1  Schedules X and Y shall be attached to this Loan Agreement by the
Authority as soon as practicable after the Date of Loan Closing is established and shall be
approved by an official action of the Local Government supplementing the Local Act, a
certified copy of which official action shall be submitted to the Authority.

7.2  If any provision of this Loan Agreement shall for any reason be held
to be invalid or unenforceable, the invalidity or unenforceability of such provision shall
not affect any of the remaining provisions of this Loan Agreement, and this Loan
Agreement shall be construed and enforced as if such invalid or unenforceable provision
had not been contained herein.

7.3  This Loan Agreement may be executed in one or more counterparts,
any of which shall be regarded for all purposes as an original and all of which constitute
but one and the same instrument. Each party agrees that it will execute any and all
documents or other instruments and take such other actions as may be necessary to give
effect to the terms of this Loan Agreement.

74 No waiver by any party of any term or condition of this Loan
Agreement shall be deemed or construed as a waiver of any other terms or conditions, nor
shall a waiver of any breach be deemed to constitute a waiver of any subsequent breach,
whether of the same or of a different section, subsection, paragraph, clause, phrase or
other provision of this Loan Agreement.

7.5 This Loan Agreement supersedes all prior negotiations,
representations and agreements between the parties hereto relating to the Loan and
constitutes the entire agreement between the parties hereto in respect thereof.

7.6 By execution and delivery of this Loan Agreement, notwithstanding
the date hereof, the Local Government specifically recognizes that it is hereby agreeing to
sell its Local Bonds to the Authority and that such obligation may be specifically
enforced or subject to a similar equitable remedy by the Authority.

7.7  This Loan Agreement shall terminate upon the earlier of:

(i) written notice of termination to the Local Government from
either the Authority or DEP;
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(i)  the end of ninety (90) days after the date ok execution hereof

by the Authority or such later date as is agreed to in writing by
Government has failed to deliver the Local Bonds to the Authority;

(iii)  termination by the Authority and DEP purs
hereof; or

(iv) payment in full of the principal of and in

DEP if the Local

nant to Section 6.2

lerest on the Loan

and of any fees and charges owed by the Local Government to the Authority or DEP;
provided that the amount of the Loan made under this Loan Agreement in any succeeding

fiscal year is contingent upon funds being appropriated by the S

tate legislature or

otherwise being available to make the Loan. In the event funds are not appropriated or
otherwise available to make all of the Loan, the responsibility of the Authority and DEP

to make all the Loan is terminated; provided further that the oblig
Government to repay the outstanding amount of the Loan made by

DEP is not terminated due to such non-funding on any balance of the

agrees to use its best efforts to have the amount contemplated under thj
included in its budget. Non-appropriation or non-funding of the
considered an event of default under this Loan Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this Loan
Agreement to be executed by their respective duly authorized officers as of the date

executed below by the Authority.

(SEAL)

Attest:

L s

ecorder

(SEAL)

Attest:

@Wb%%ﬁﬂ/

Its: Secretary-Treasurer

{C1516928.1}

CITY OF WHITE SULPHUR SPRINGS

NS Vmw

Its Mayor
Date: April 9, 2009

WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,
DIVISION OF WATER AND WASTE
MANAGEMENT

By:,%?zté {%w%

Its: Director
Date: April 9, 2009

WEST VIRGINIA WATER DEVELOPMENT
AUTHORITY

Its: Executive Direc
Date: April 9, 2009
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EXHIBIT A

FORM OF PERFORMANCE CERTIFICATE

[To Be Provided By DEP]
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EXHIBIT B

MONTHLY FINANCIAL REPORT

Name of Local Government
Name of Bond Issue(s)

Type of Project Water Wastewater
Fiscal Year Report Month
Budget
Year To
Total Budget Date Minus
Current Year Year Total Year
Item Month To Date To Date To Date

1. Gross Revenues

2. Operating Expenses

3. Bond Payments:
Type of Issue

Clean Water SRF

Drinking Water TRF

Infrastructure Fund

Water Development
Authority

Rural Utilities Service
Economic Development

Administration
Other (Identify)

4. Renewal and
Replacement

Fund Deposits

Name of Person Completing Form

Address

Telephone
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INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

Item 1 You will need a copy of the current fiscal year budget adopted by the Local

Government to complete Items 1 and 2. In Item 1, proyide the amount of

actual Gross Revenues for the current month and the tot
date in the respective columns. Divide the budge
Revenues by 12. For example, if Gross Revenues of $1,’
to be received for the year, each month the base woul
$100 ($1,200/12). This is the incremental amount for th
Date column.

al amount year-to-
ted annual Gross
200 are anticipated
d be increased by
ic Budget Year-to-

Item 2 Provide the amount of actual Operating Expenses for the curr
total amount year-to-date in the respective columns. 4

fee should be included in the Operating Expenses. D

ent month and the
Any administrative
vide the budgeted

Item 3 Provide the Bond Payments (principal, interest and reserve

annual Operating Expenses by 12. For example, if Operating Expenses of
$900 are anticipated to be incurred for the year, each month the base would
be increased by $75 ($900/12). This is the incremental amount for the
Budget Year-to-Date column.

ccount) for all the
outstanding bonds of the Local Government according to the source of
funding. For example, Clean Water State Revolving Fund loan from
Department of Environmental Protection, Drinking | Water Treatment
Revolving Fund loan from Bureau for Public Health, Infrastructure Fund
loan from Infrastructure and Jobs Development Council] or a loan from the
Water Development Authority, etc.

Item 4 Provide the amount deposited into the Renewal and Replacement Fund each

month. This amount is equal to 2.5% of Gross Revenues minus the total
reserve account payments included in Item 3. If Gross Revenues are
$1,200, then $30 (2.5% of $1,200), LESS the amount of{all reserve account
payments in Item 3 should be deposited into the Renewal and Replacement
Fund. The money in the Renewal and Replacement Fund should be kept
separate and apart from all other funds of the Local Government.

The Local Government must complete the Monthly Financial Re
to the Water Development Authority by the 10" day of each mon
the date contracts are executed for the acquisition or construction
for two years following the completion of acquisition or constructi
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EXHIBIT C

PAYMENT REQUISITION FORM

(All Copies to Be Provided by DEP for Each Project)
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EXHIBIT D

FORM OF CERTIFICATE OF CONSULTING ENGINEER

r, West Virginia

, Consulting Engineers,

construction of
system (the

(Issuer)
(Name of Bonds)

I, , Registered Professional Enginee

License No. , of
, hereby certify as follows
1. My firm is engineer for the acquisition and

to the

"Project”) of (the "Issuer"), to be constru

bond adopted or enacted by the Issuer on

County, West Virginia, which acquisitio
are being permanently financed in part by the above-captioned bonds (t
Issuer. Capitalized words not defined herein shall have the same mean

cted primarily in
n and construction
the "Bonds") of the
ing set forth in the
, and the

Loan Agreement by and among the Issuer, the West Virginia W

Authority (the "Authority"), and the West Virginia Department
Protection (the "DEP"), dated .

2. The Bonds are being issued for the p

, and (ii) paying c

other costs in connection therewith.

3. To the best of my knowledge, information and belief, (

and in accordance with the applicable and governing contractual requi

the Project, the Project will be constructed in general accordance
plans, specifications and designs prepared by my firm and approved b
change orders approved by the Issuer, the DEP and all necessary go
(ii) the Project, as designed, is adequate for its intended purpose and h
least years, if properly operated and maintained, exc
replacements due to normal wear and tear; (iii) the Issuer has rec

ater Development
of Environmental

urposes of (i)
crtain issuance and

i) within the limits
rements relating to
with the approved
y the DEP and any
vernmental bodies;
s a useful life of at
epting anticipated
eived bids for the

acquisition and construction of the Project which are in an amount and otherwise

compatible with the plan of financing set forth in Schedule A attache

26

d hereto as Exhibit




A, and my firm' has ascertained that all successful bidders have made required provisions
for all insurance and payment and performance bonds and that such insurance policies or
binders and such bonds have been verified for accuracy; (iv) the successful bidders
received any and all addenda to the original bid documents; (v) the bid documents
relating to the Project reflect the Project as approved by the DEP and the bid forms
provided to the bidders contain all critical operational components of the Project; (vi) the
successful bids include prices for every item on such bid forms; (vii) the uniform bid
procedures were followed; (viii) the Issuer has obtained all permits required by the laws
of the State of West Virginia and the United States necessary for the acquisition and
construction of the Project and operation of the System; (ix) as of the effective date
thereof?, the rates and charges for the System as adopted by the Issuer will be sufficient to
comply with the provisions of the Loan Agreement; (x) the net proceeds of the Bonds,
together with all other moneys on deposit or to be simultaneously deposited and
irrevocably pledged thereto and the proceeds of grants, if any, irrevocably committed
therefor, are sufficient to pay the costs of acquisition and construction of the Project
approved by the DEP; and (xi) attached hereto as Exhibit A is the final amended
“Schedule A - Total Cost of Project; Sources of Funds and Cost of Financing” for the
Project.

WITNESS my signature and seal on this day of

By
West Virginia License No.

[SEAL]

'If another responsible party, such as the Issuer’s attorney, reviews the insurance and
payment bonds, then insert the following: [and in reliance upon the opinion of
Esq.] and delete “my firm has ascertained that”.

?

’If the Rule 42 Exhibit and/or rate structure was prepared by an accountant, then insert
the following: “In reliance upon the certificate of of even date herewith,”
at the beginning of (ix).
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EXHIBIT E

SPECIAL CONDITIONS

A. PUBLIC RELEASE REQUIREMENT - The Local Government

agrees to include, when issuing statements, press releases, requests

for proposals, bid

solicitations, groundbreaking or project dedication program documents and other

documents describing projects or programs funded in whole or in

part with Federal

money, (1) the percentage of the total costs of the program or project which will be
financed with Federal money, (2) the dollar amount of Federal funds for the project or

program, and (3) percentage and dollar amount of the total costs of the
that will be financed by non-governmental sources.

B. AUDIT REQUIREMENT (Supplement to Article
Effective October 1, 2003, the Local Government that receives $50

project or program

: [V 4.1 (b) (x1)) -

0,000 or more (in

federal funds) in a fiscal year must obtain audits in accordance with tﬁe Single Audit Act
and the applicable OMB Circular or any successor thereto. Financial statement audits are

required once all funds have been received by the Local Government.

C. The Contractor shall comply with the Buy American provisions of

the American Recovery and Reinvestment Act (ARRA) in accordance with final

cuidance from the EPA and OMB. Compliance can in no way violate international free

trade agreements.
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EXHIBIT F

MONTHLY PAYMENT FORM

West Virginia Water Development Authority
180 Association Drive
Charleston, WV 25311

Re: [Name of bond issue]

Ladies and Gentlemen:

The following deposits were made to the West Virginia Municipal Bond
Commission on behalf of {Name of Local Government] on [Date].

Sinking Fund:
Interest $
Principal

Total:

L B &

Reserve Account:

Witness my signature this ____ day of

[Name of Local Government]

By:

Authorized Officer

Enclosure: copy of check(s)
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EXHIBIT G

OPINION OF BOND COUNSEL FOR LOCAL GOVERN

MENT

[To Be Dated as of Date of Loan Closing]

West Virginia Water Development Authority
180 Association Drive
Charleston, WV 25311

West Virginia Department of Environmental Protection
601 57™ Street
Charleston, WV 25304

Ladies and Gentlemen:

We are bond counsel to

(the "Loc

al Government"), a

We have examined a certified copy of proceedings and other papers relating to the

authorization of (i) a loan agreement dated , includin

*

exhibits attached thereto (the "Loan Agreement"), among the Loca

West Virginia Water Development Authority (the "Authority") and

Department of Environmental Protection (the “DEP”), and (ii) the ]
(the "Li

revenue bonds of the Local Government, dated
purchased by the Authority in accordance with the provisions of th
The Local Bonds are issued in the principal amount of $

o all schedules and
1 Government, the
the West Virginia
ssue of a series of
ocal Bonds"), to be
e Loan Agreement.
, in the form of

one bond, registered as to principal and interest to the Authority,
interest payable quarterly on March 1, June 1, September 1, and D
year, beginning 1, , and ending 1, , al
“Schedule Y” attached to the Loan Agreement and incorporated in an
Local Bonds.

The Local Bonds are issued for the purposes of (i)

with principal and
ecember 1 of each
| as set forth in the
d made a part of the

, and (i1)

paying certain issuance and other costs in connection therewith.
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We have also examined the applicable provisions of of the
Code of West Virginia, 1931, as amended (the "Local Statute"), and the bond

duly adopted or enacted by the Local Government on , as supplemented by the
supplemental
resolution duly adopted by the Local Government on (collectively,

the "Local Act"), pursuant to and under which Local Statute and Local Act the Local
Bonds are authorized and issued, and the Loan Agreement has been undertaken. The
Local Bonds are subject to redemption prior to maturity to the extent, at the time, under
the conditions and subject to the limitations set forth in the Local Act and the Loan
Agreement.

Based upon the foregoing and upon our examination of such other documents as
we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed on behalf
of the Local Government and is a valid and binding special obligation of the Local
Government, enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and the DEP
and cannot be amended so as to affect adversely the rights of the Authority or the DEP or

diminish the obligations of the Local Government without the consent of the Authority
and the DEP.

3. The Local Government is a duly organized and validly existing
, with full power and authority to acquire and construct the Project, to operate and
maintain the System, to adopt or enact the Local Act and to issue and sell the Local
Bonds, all under the Local Statute and other applicable provisions of law.

4, The Local Act and all other necessary orders and resolutions have been
legally and effectively adopted or enacted by the Local Government and constitute valid
and binding obligations of the Local Government, enforceable against the Local
Government in accordance with their terms. The Local Act contains provisions and
covenants substantially in the form of those set forth in Section4.1 of the Loan
Agreement.

5. The Local Bonds have been duly authorized, issued, executed and delivered
by the Local Government to the Authority and are valid, legally enforceable and binding
special obligations of the Local Government, payable from the net or gross revenues of
the System set forth in the Local Act and secured by a first lien on and pledge of the net
or gross revenues of the System, all in accordance with the terms of the Local Bonds and
the Local Act.
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6. The Local Bonds are, by statute, exempt , and under
existing statu