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State of West Virginia
WATER DEVELOPMENT AUTHORITY
180 Association Drive, Charleston, WV 25311-1217
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ARTICLE 13C

WATER TREATMENT REVOLVING FUND ACT

SeCI1OIL ..~. •.

16—13C—i.

i6—13C—2.

16—1 3C—3.

Definitions.

Designation of division of health as state instrumentality; rules; small

systems; disadvantaged communities~

Drinking water treatment revolving fund; duties of division of health and

water development authority; set-aside accounts.

Management of funds. i;

Remedies to enforce payment..
Construction of article.

§ 16—13C—1. Definitions
.

.

Unless the context in which used clearly requires a different meaning, ‘as used

jnthisarticle:•.~., .

.

. .

.

.

(1) “Authority’~ . means the water’ development. authority provided for in

section four, article one, chapter twenty-two-c of this code.

‘~(2) ~“Ca~acity development” means the technical, managerial and financial

~á~ability of a public water system.
“ ‘

..

(3) Cost means tht. cost of all labor materials rnachinuy cquipmcnt

lands property rights and cascm..nts plans and sptcifications and all othcr

expenses necessary or incident to the, acquisition, construction: improvement,

expansion Lxtension iepaii or rLhablhtation of all or part of a project

~4) .‘~Disadvantage4 community” means the service area of ~. public ~iater

system1 that meets affordability criteria established after public review and

comment by the state,

(5) “Federal safe drinking, water act” means the federal statute commonly

known’as the.~’Safe.Drinking’Water Act”, 42 U.S.C; 3001et seq., as enacted,.
amendCd and as may be subsequently amended. ..

.
.

. I.
(6) “Fund” means the West Virginia drinking ~~‘at~r treatment retiolvirig fund

c~eãted in this article. ..

...

.

.

..
.

I

(7), Instrumentality mcans the division of health which has the’ primary

rcsponsibility for admirnsteiing thc fund and this article pursuant to rcquire

n1ents of the fcdt.ral sak drinking watcr ‘ict

(8) Local entity means any municipality public., utility oi person including
any individual, firm,

.

partnership. association, ~iot-fpr-profit corporation or

other corporation organized and existing under ~lie laws of the state wh~ch.rn.ay
construct and operate an eligible project. : .;

. .

. ~ ,r

(9) “Public water system” means .that term, as .,defined in, s~ection nine-a,

article one, chapter sixteen of the code.. •.
.

...

..

.

‘1(10) “Project” means a project for impt’oving a drinking ~A’ater system for the

purpose of achieving or maintaining compliance with applicable. ~tàtë ‘and

federal drinking water regulations. .

. .‘ ‘

...

16-1 3C—4.

16—1 3C—5.

16-1 3C-6.
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I
§ 16—13C--1 PUBLIC HEALTH ;1

(11) “Set-aside accounts” means those accounts that shall be set -up;~for
activities required by the federal Safe Drinking Water Act and the moneys for
these accounts may be taken from the, federal capitalizatipn grant ~ ~ese
nohprojed activities before the capitalization grant is deposited into the• hilid.

(12) “Small system” means a public water system serving ten thousad~
fewer persons. :-.

Acts 1997, c. 225, eff. April 11, 1997;~ Acts 1998, c. 170, eff. 90. days after March’-l~,
1998.

,

.‘,. .••

AdminIstrative Code References 0

Drinking water treatment revolving fund rules, see W. Va. Code St. R. § 64-49--i et s~q. -

United States Code Annotated

Safety of public water systems public health service see 42 U S C A § 300g et seq

§ 16—13C--2. Designation of division of health as state lnstrum’ëntätity;
rules; small systems; disadvantaged communities ,,‘,

(a) The division of health shall act as. -the instrumentality that .is~ heçeby
empowere41 to ~enter. into capitalization agreements with the Unjt~d,”es
Environmental Protection Agency, to accept capitalization grant ~wai~d~,rjiide. :~

under the federal safe drinking water act, and to direct the administration and

management of’ the drinking water treatment revolving fund creat~d~in’this
article in accordance with the requirements of federal law

(b) The dr~ision of healt1~ shall prppose rules1 for Iegislativ~ app~r?,~al~ in

accordance with provisions of article three chapter twenty nine a of the ~de
for the purçosë of effecting the ádministratioñ of-the provisions of thi~ 1artiôle.
The rules’ shall include, but ‘are not limited to, establishihg~ rèEjüirërhen~fot:
(1) Capacity development; (2) environmental review; (3) disadVaritag~d~bm- ~i

mumty designation, (4) receipt and disbursement of fund ~moneys and~ (5)
establishment of a drinking water treatment revolving fund program~to direct

the financial management of the fund to water systems and establish~’ the

interest, rates and repayi~ei~t terms of the loar~s.,
-, -

•.-‘.
- ~:-“ (~

(c) Two percent of the annual federal capitalization grants, made, tp-thj~tate. ~
shall be utilized to provide technical assistance services for small sy,~ten~s ,to ~

assist those systems in maintaining c’omphance with the federal saf~, drii~ing ~
water act The division of health shall ~nter into contracts to provid~ ~cl~nica~~
assistance services for small systems with such nonprofit organizations ~F~at~’ (1)
Have a membership that represent at 1 ast twenty five percent M th~ small

systems of this state; and (2)~havë’ät least five years èxperieñcé in providing ‘oñ~
site techmcal assistance to smdll systems

1

(d) The division of health shall, in accordaiice’ with~ the ‘pthvisions ~f~th~’
federal safe drinking w~ter act, ?ëstablish a -program ‘ for’ loan ‘siib~tdie’~ to~,

disadvantaged communities Thirty percent of the annual federal capitaliz&tiofl’~
grants made to this state shall be dedicated to the funding of project~ for

disadvantaged cprnmunicies.. ,
‘~

0~

‘

-.

.. ~

Acts 1997, c. 225, eff. April 11, 1997. .:
..

,..~. i~

652



r

DRINKING WATER TREATMENT REVOLVING FUND § 16-13C-3

• Library References

‘~States-~1’27. .

i
.

C.J.S. States §~ .386 to 387.

Waters and Water Courses ~l96. C.J.S. Waters §~ 483, 495 to 497, 588..

Wesçlaw T,opic Nos. 360, 405.
.

§ 16—13C—3. Drlnldng water treati~nent revolving fund; duties of divlsioi

of health and water development authority; set-aside ac

-. counts
‘‘

.‘.
,.

.

(a) There is continued in the office of the state treasurer a permanent and

perpetual special fund to be known as the’ ‘~‘West Virginia drinking water

treatment revolving fund”., The ,fund shall be administered and managed in

accordance with ~the provisions of the federal Safe Drinking Water Act. The

division of health may draw all or a portion of those moneys available under

capitalization agreements and with the capitalization grant awards from the

United States environmental protection agency üñder the federal Safe Drihking
Water Act and to deposit such moneys into the fund and the set-aside accounts.

~i~(b) The fund, less the set-aside accOunt moneys, shall be administered and

managed by the water development authority under the direction ofthê division

of health. The fund shall be comprised of mOneys appropriated to the fund by
the Legislature, moneys allocated to the ‘state by the federal ~government

expressly for the purpose ‘of establishing and maintaining’ a~ drinking water

treatment revolving fund and set-aside’ accounts, ‘all’ receipt~ from loans made

from the fund, all income from the investment of’mbneys held in thefund, and

all other sums designated for deposits to the fund from any source, public or

private. Moneys in the fund shall be used solely to make loans or provide other

allowable financial assistance to eligible projects for public water systems, as

described in the federal Safe Drinking Water Act.

(c) In orderto carry out the administration and management of the fund, the

authority and the division of health are authorized to employ officers, employ
ecs, agents, advisors and consultants, including attorneys, financial ‘advisors,

engineers, other technical advisors and public accountants, and notwithstand

m’g any provisions of this code to th,~e cSntrary to determine their duties and

c~npensatuon without the approval of any other agency or instrumentality

,~(d) The authority shall propose legislative rules for pro,mulgation’ in. accor

dance with the, provisions of article three, chapter twenty-nine-a of this ;cod~ to

govern the pledge of loans to sç~ure bonds of the authority.

~.(e), Disbursements~ from. ~the fund shall be authorized for payment by the

director of the authority ~or the, director’s designee. Moneys in the fund shall

not- be . commingled with other, money .,of the authority.. If. not needed for

immediate use or disbursement, moneys in the fund may. be” invested or

reinvested by the authority in obligations or secur~ties which are, considered

l~wful investments for public funds under this code.

(I) Pursuant to the provisions of the federal Safe Drinking Water Act, set

~ ~iae”accounts shall be set up in accounts separate ‘from the drinking water

treatment revolving fund. These set-aside accounts shall include, .but not be

limited to, administration costs, source water protection, operator training and
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§16.~-13C—3 ~ ~ ~.. ~ ~PUBLIC.:HEALTII

certification, technical assistance tOi systems; ‘local assistance, and other state

activities permitted by the federal Safe DrirLking Water Act. The division’~’of
health shall establish and administer the set-aside accounts as ‘pehnittedb~4h~
federal Safe Drinking Water Act. An application fee may be eharge~l.’~hd
deposited into the administrative accot t to defray the~o~ of ~dm~nist~ing
the p~ograrn

4

Acts 1997, c. 225, eff. April ii, 1997; Acts 1998, c. 170, eff. 90 days after March 12,
1998.

:

-

.. ..
~.

.
.- Library References 1. . ~

States ~127 ~.
‘ ~ ‘C.J.S. Stàtes~ 386 toy387: ~

Waters and Water~Courses ~196. .~
.

.-~ ‘..C.J.S. Waterà §~ 483~l495ttb 497; 588.;i~~

Westlawlppic Nos. 360, 405.
•. ,.

~.
.

...

§ 16—13C—4 Management of funds

•

.
The authority shall’ manage the funds. received pursuant to the .provi~ion~of

this, article for accounting purposes.. The authority shall cause an audit ofrits

books pnd accounts, to be. made at least once each .fiscal year and .ttie~ppst
thereof: r~iay be 4efrayed~.as administratiye ~expense under rprovision~pf,this

•

article. Theaudit.shall be. conducted by a certified public accountant: à,,nd
provide an~auditQr~s. opinion on the fund fir~ancial statements, a r~po~p~the
internal controls: and. a. report .prepa~ed i~ compliance with ,the. provisions Of

the~ drinking water. treatrpent.revolving fund. .. ,. .

,, •~ p.

Acts 1997, c.-225, eff. April 11. 1997. ‘. .~ ~ ~ . . :~ •. .,~ ~ T~1~.tO ..‘

~,.•I t. .

•
... •.

.

... . Library ~eferenc~ .

: •; H

States ~127.
.

.

C.J.S. States §~ 386 to 387.

Waters and Water Courses ~196.
-. . .

C.J.S. Waters,~ 483, 495 to 497, 588.1 (,,~
West1a~.v Topic Nos. 360; 405. -

‘ ‘.
.. H ‘~

.

1 .1

H’. I
~

..
.~•.‘ • .J•., ‘. H i~•~~•~:•

§ 16—13C—5. Remédies’to enforcepayment :: ~.
~ ;~

(a) In order to ensure the timely ~ayment of all sums due and cwing ~o1the ~
fund under a revoh’ing fund loan ag~eement made between the state and a local

entity; and1 notwithstanding any
.

provisiOns of i~his codet to the corfti~ak~j,:: the
authority has and may, at its optionj eiiercisé the fO1lO~Aiiñ’g rights and r~mddies
in the event of any default b~ a local entity unaer~a loan agreement: 1~1~

(1) The authority may diredtly iñ~pOs~ fri 1t~ O~Vr~ name ‘and ~ot~t~Owd
benefit, service”charges..upon all users of’a project funded by a loan .distribiited~

a local’ entityipursuant to this article, ‘andlmay proce~dv directly to enfor~
and collect, the service charges, together with ~al1..niëcessary costs of’the~enforce~’~~

mentandcollection. . ‘. •“.‘,.‘: :.. ,‘~...
-

.‘ ., .i~t ,‘$~

(2) The authority may exercise in its own1natne or in the name of and i~ts th~
agent for a particular local entity, all of the rights, powers and remedied O~ th~
local entity with respect, to the project or which may be. conferred upon ith&’~’
local entity by statute, rule, regulation’ or judicial decision, including all4righø~.
and remedies with respect to users of the. project fUnded by the loan distributed:
to thatlocal.entity pursuant. to this article.. ‘.-

. .

. ~ ~t~:
654
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DRINKING WATER TREATMENT REVOLVING FUND § 16-13C--6

(3) The authority may, by civil action, mandamus or other judicial or admin

istrative proceeding, compel përformánce by a’local entity of all the terms and

conditions~. of the, loan agreement. between the state and thaç local entity
inclüding:~

(A) The adjustment of service charges as required to repay the loan or

otherwise satisfy the terms of the loan agreement;

~t (B) ~The .enforcement and collection of service charges; and

(C) The enforcement by the~ local entity of all rights and remedies conferred

bys.tatute,ruie, regulation or judicial decision. •‘ ..:.

~t(b)’ The righ~s and i~emedieseñümerated in this article aie~ in addition to

rights and ~remedies ~conferred upon the auth~ority by la’w or pursuant to the

loan agreement.

Acts 1997, c.~225, eff. April iic 1997. .

.

r. . ,•.

Library Refereñces

States ~127.
,.~,

C.J.S. States §~ 386 to~387.

Waters and Water Courses ~196. : C.J.S. Waters §~ 483, 495.to 497, 588.
Westlaw Topic Nos. 360, 405.

§,~16.—13C—6. : onstruction of article . .~
.

.

The provisions of this article shall b li~erally construed to thç end that its

beneficial purposes~ may be effected. Insofar as the provisions of this article

are inconsistent with the provisions of any other general, special or local law,
the provisions of this article are controlling.

Acts 1997,c.225,eff.April. 11, 1997.
•

•

.

Library Üeferences
~

.

•
•

Statutes ~235.

Westlaw Topic No. 361.

C.J.S. Statutes § 376.

•

•.•
,• ~• .

,•

•-.;.L. -~ ••,
••

-C- ~‘.
.

-~:._•~ .H-~’

-
.

.•.

-,. ~ •-~
-. •

•-,

•

:. - 4
•;

.
~•

•
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MUNICIPAL AND COUNTY WATERWORKS

AND ELECTRIC POWER SYSTEMS

‘Pákt ~F—Munic1pa1 Waterwórk~ and Electric Pöwèr Systems Authór1~ed; Def1n1tl~n.
Sèct1óñ.~ . . ‘.~ :y
8—19r4. .: Acquisition and op~ratioii~of~municipa1 and county wàterworks and .él~ctrjc
~. ~power systems; construction of impçOvernents; to municipal and co~inty

electric power systems extension beyond corporate limits definitions

Part Il—Limitations onSale or Lease. of Certain Municipal Waterworks.
.

8-19—2. Repealed. . ~ ~. ‘:
.

Part Ill—Right àf Eminent Domain.
j .

. ~

.,.

•.

8—19—3.. Rightof~eminent domain; limitationsi i ~ .‘.

.,

~‘ Part W—R~venueB~d F~nancIñg
-

.~ ,.. ..
.

-

8—19—4. -~Estimate;bf cost; ..ordinance or Order for issuance~of revenue bonds;-. interest

-. on bonds; rates for~ services;- exemption from t~xation.
8—19~-~.. ,Pub1jF~ipi~.of abstract of ordin~nce, or order and.notice; hearing..
8—19—6 Amount negotiability and execution of bonds

8—19—7 Bonds j~ayab1e solely from revenues not to constitute mumcip~1 or~&~nty
indebtedn~ss:~ ‘

.
- ‘:~~ ~,

8—19—8. Lien of bondholders; deeds of trust; security agreements; priority of~liens.

8—19—9. Covenants with bondholders.

8—19—10. Operating contract. ~ ~ ~.

8—19—il. Rates or charges !or~Water ,.and electric power must be sufficien~t. tp~ pay, ~
bonds, etc.; disposition ~f surplus. •-

8—19—12. Service charges;’ ~siiiking fund; amount of bonds;’. additional bonds; ~ur- ~
plus.

8—19—1 2a. Lien for delinquent service rates and charges; failure to cure delinquency;
civil actions; ~deferral of filing fees and costs in magistrate couit iions

liinitations.with respect to foreclosure.

8—19-13~ Discontinuance of’water or electric power service for nonpayment of ,rate~
~ or~harge~. :

. .

.. ~.
.

82~19~14 Bonds for additions betterments and improvements
8—19—15 “Systein of 1accounts audit S.

8—19—16 Protection and enforcement of rights of bondholders etc recewership~ ~
-, Part V—Grants, Loans, Advances and Agreements; Cumulative Authority. ~.

•

‘.. .L .44

8-49-17~,~Grants,loans, advances andagreements.- ••. •~

8—19—18. Additional and alternative method for constructing or improving and fof

financing waterworks or electric power system; cumulative authority.~

Part Vi—Operatlon by Board; Construction.

8—19—19. Alternative procedure for acquisition, construction or improvement of wa~
terworks or electric power system.

8—19—20. Article to be liberally construed.

8—19—21. Specifications for water mains and water service pipes.

• S.

~—.——• ~ I
-~

ARTICLE !~

396.



WATERWO~ &. POWER SYSTEMS § 8.49-1

• PART I—MUNICIPAL WATERWORKS ,tr’w ELECrR1C

POWER SYsTEMs ‘AUTHORIZED; DEFINITION

§ 8—19—1. Acquisition and operation of municipal and county waterworks

and electric power systems; construction of improvements to

municipal and county electric power systems; extension be

yond corporate limits; definitions .‘

(a) Subject. to and in accordance with the provisions of this article, any

mut~cipality or county commission may acquire, construct, establish, extend,

equip.. repair. maintain and operate, or lease to others for operation, a waterç

works system or an electric power system or construct, maintain and operate

additions, betterments and improvements to a~i existing waterworks system,or

an existing electric power system, notwithstanding any provision or limitation

to the contrary in any other law or charter: Provided, That such municipality
or county commission shall not serve or supply water facilities or electric

powe’r facilities or services within the corporate limits of any other municipality
or county commission without the consent’ of the governing body of such other

municipality or county conmijssion. .‘

(b) Any municipality or county commission which intends to file an applica
tion with the federal ‘energy regulatory commission for a license to acquire,
construct, establish, extend, maintain: and operate, or lease to others for

operation, an electric power system,, shall give written notice by certified mail,

return receipt requested, and shall give public notice by Class I legal advertise

ment m compliance with the provisions of article three, chapter fifty nine of

this code and the publication area shall be the municipality or county m which

the system is to be located to the governing body of the municipality or the

county commission in which such system is or shall be located or, if such

svstcm is or shall be located outside of a municipality or county, to the county
commission of the county in which such system is or shall be located, at least

sixty days prior to the filing of such application Provided, That the provisions

of this subsection shall not apply to any municipality or county commission

which, on the date of the passage of this act, has obtained a license from the

federal energy regulatory commission to acquire, con~ruct, establish, extend,
i and operate, or lease to others for operation, an electric power

‘

If the municipality or county commission icceiving such notice docs

not respond to the noticc within si~tv days of receipt of such notice, thcn such

other hiunicipality or the county cOmmission shall be deemed to have consent- f

ed to the application for the proposed electric power system. if such other

municipality or the county commission notifics the muniupality or county
commission that it objects to the proposed electric power system, such other

municipality or the county commission shall hold a public hearing on the

proposed system within sixty days of receipt of such notice from the municipali
ty or county LomrnIs’~ion

(c) As used in this artick

(1) Waterivorks systcm means a waterworks system in its entirety or any

Intcgral part thereof includmg mains hydrants, meters, valves, standpipes,
397



§ 8—19--i

storage tanks, pump tanks,. pumping stations, intakes, wells, impounding reser..

voirs, pumps, machinery, purification plants. softening apparatus and all other
facilities necessary, appropriate, useful, convenient or incidental in connection
with or to a water supply system. .

.

(2) “Elc~tric po~’er ~ystem” means a system or facility which produces
electric ~o~ver in it~ e~itirety or provides for the distribution of electric Power

for local consumption and use or for distribution and resale or any combination
thereof, or any integral part thereof, including, but not limited to, powe~- lihes
and wires, power poles, guy wires, insulators, transformers, generators, ‘cables,
power line towers, voltage regulators, meters, power substations, machinery
and all other facilities necessary, appropriate, useful or convenient or incideñ~a1
in connection with or to an electric power supply system.

A~is 1933, Ex. Sess., c. 26, § 1; Acts 1937, c. 52; Acts 1939, c. 97; Acts 1949, c. 90;
Acts 1955, c. 133; Acts 1969,c. 86; Acts 1978, c. 72; Acts 1983, c. 151: Acts 1986, c.

118; ‘Acts 1986,1st Ex. Sess., c. 18; Acts 1990, c.I41.

Cross References

Creation by charter provismn of certain independent city boards, home rule powers for citi~s~’see
§ 8—12—3.

.

General powers ot every municipality and ~ts governing body. see § 8—12—5.

LIbrary References

Key Numbers . Encyclopedias
Electricity ~1 .5.

. C.J.S. Electricity § 6.
.

-

Waters and Water Courses ~l83.
C.J.S. Waters §~ 228 235.

Westlaw Key Number Searches: 145k1.5;
‘

405k 183. ~-
. .

PART H—LIMITATiONS ON SALE OR LEASE OF CERTAIN MUNICIPAL WATERWORkS

§ 8—19—2. Repealed by Acts 1974, c. 78

PART HI—RIGHT OF EMINENT DOMAIN

§ 8—19—3. Right of eminent domain; limitations

For the purpose of acquiring, consiructing, establishing or extending an

water.~orks system or electric power ~ystem, or for the purpose of constru~tiI

any additions, betterments or improvements to any waterworks or

power system, o1 for the purpose of acquiring any property necessary,

priate, useful, convenient or incidental for or to any waterworks or e

power system, under the provisions, of this ai~ticle, the municipality or c

commission shall have the right of eminent domain as provided in c -.:;~
four of this code: Provided. That such right of eminent domain for

acquisition of a privately owned waterworks system, or electric power s~’stem,
or any part thereof, shall not be exercised without prior approval of the kübl.
service commission, and in no event shall any municipality or ~ountv commit
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~ion construct, establish or extend beyond the corporate limits of said munici

pality or county line a municipal or county’ waterworks or electric power

~sYStem under the provisions of this article to supply service in competition with

an existing privately or municipally or county owned waterworks or electric

power system in such municipality or county or within the proposed extension

of such system, unless a certfficate Of public convenience and necessity therefor

shall have been issued by the public service commission: Provided, however,
a .municipality or county commission may not exercise such right of

eminent domain over a privately owned electric power system or any part

~thereof for ‘the ‘puipôse of acquiring, constructing, establishing or extending an

electric power system. ‘

.

,‘ ‘

Subject to the provisions:of this ariiclè and notwithstanding th~ provisions of

section nineteen, article twelve of this chapter to the contrary, a municipality or

coui~ty commission may acquire, construct, ‘establish, extend, equip, repair,.
ma~ntain and operate, or lease to others for operation, electric generators or

electric generating systems or electric transmission systems more than one mile

beyond the corporate limits of such municipality •r county line and said

electric generation systems shall not be under the jurisdiction of the public

perviCe commission.
“

‘

Acts .1933,Ex. Seas., c. 26, § 9; Acts 1937,~c..52; Acts 1969; c. 86; Acts 1978, c.,72;
.Acts’1983, c. 151; Acts 1990, c. 141.

,

‘..

Library ‘References
‘

Encyclopedias
C.J.S. Eminent Domain §~ 38 to 39, 49.

‘

-.

148k28;’ .,

‘

Notes of’Decisions

main for the acquisition of privately owned pub

_______

lic utilities, but merely authorizes the establish

ment of utility systems through the process of

construction and by, the purchase of franchises

and properties of going utility concerns, code

1937, 8A.-4—26. City of Mullensv. Union Power

Co., 1940, 7 S.E.2d 870, 122 W.Va. 179. Emi

,nent Domain ~ 47(1)

PART IV—REv~uE BoNn FINANCING
, .,

8—19--4.,. Estimate of cost; ordinance or order for Issuance, of revenue

- bonds; Interest on. bonds; rates for services; exemption from

taxation ‘
‘

,,

“

Whenever a municipality or countycommission shall, under the provisions of

thi& article,’~determine to acquire, by’ purchase or otherwise, construct, estab

lish,~ extend. or~equip a waterworks system or an electric power system, or to

Construct ‘any. additions, betterments or improvements to any waterworks or

‘electric ‘power system, it shall cause an estimate to ~be made of the cost thereof,

Kenbers

Enilnent Domain ~28, 35.

Wèstlaw Key Number. Searches:

,,148k35; 268k950(i5).

In general 1

1. In general

T~iésection of the municipal home rule stat

‘ute enabling municipalities to acquire and es

tablish water, gas and electric systems does ~not

authorize the use of the power of eminent do-,
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and.may, by ordinanceor order~ provide, for the issuance of revenue bonds
under the provisions of this article, which ordinance or order shall set forth .~

brief description of the contemj)lated undertaking, the estimated cost thereof,
the amount, rate or rates of interest, the time and place. of payment, and :oiher

details in connection with the issuancc~of the bonds. Such bonds shall be in

such form and shall be negotiated and sold in such manner and upon such

terms as the governing body of such niunicipalitv or county commission may by
ordinance or order specify. All such bonds and the interest thereon shall be

exempt from aU taxation by this state, or any county, municipality or county

commission, political subdivision or agency thereof. Notwithstanding any
other provision of this code to the contrary, the real and personal property
which a municipality or county has acquired and constructed according to the

~rovisions of this article, and any lcas~hold interest therein held by other

pèi~son~, shall be deemed public property and shall be exempt frohi taxation~by
the state, or any cbunty, municipality or other levying body, s~ long as the ~aiiie
is owned by sü~h muruicipality or couifly: Provided, That with respeCi’ to

electric power systems, this cxemption for real and persànal property shall be

applicable only for such real and person~l property (l)’physically situate within

the~ municipal or county boundaries of the municipality oi~ ‘county ~which

acquired or constructed such electric power system and ther~ was in pi~c~
prior to the effective date of the amendments-to this section made in the year
one thousand nine hundred ninety-two an agreement between the municipality
and the county commission br payments in lieu of tax, or (2) acquired or

constructed with the written agreement of the county school board, county

commission and any municipal authority within whose jurisdiction the el~tric
power system ~s or is to be physically situate. Notwithstanding anything
contained in this statute to the contrary, this exemption shall be applicable to

any leasehold or similar interest held by persons other than a municipality or

•
county only if acquired or constructed withthe written agreement of the county

school board county commission and any mumcipal authority within whose

• jurisdiction the electric power. system is or is to be physically situate: Provided,

however, That payments made to any county commission, county school board

or municipality in lieu of tax pursuant to such an agreement shall bi dlstL ibut~d

as if the payments, resulted from ad valorem property taxation. Such bonds

shall bear interest at a rate per ‘aitnum ~et by the muni~ipality or county
•

commission, payable at such times, and shall be payable as to principal at such
•

times, not exceeding fifty years from their date, and at such place or places,
within or without the ‘state, as shall be prescribed in the ordinance or order

• providing for their issuance. Unless the governing body of the municipality’or
county’ c6mmissidn shall otherwise determine, such ordinance or order shall

also declàrethát a.státütory mortgage lien shall exist upon the property so to be

acquired, constructed, established, extended or equipped, fix minimum rates c~

charges for.’water. or ~electricitv to be collected .prior to the payment of all

said, bonds Sand shall pledge the revenues derived from the: waterworks. or

electric:. power• ~ system for the purpose of paying such bonds.and interest

therëon~, which pledge shall definitely fix and determine the amount of revenues

which shall be. necessary to be stE apart and, applied to the payment o~
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principal of and interest upon the botids and the proportion of the balance of

such revenues, which are to be set aside as a proper and adequate depreciation
acCoUflt, and the remainder’~shal1 be set aside for the reasonable and proper

maintenance and operation thereof. The rates or charges to be ~harged for the

services from such watçrworks or electric power system shall be sufficient at all

times to provide for th~ j,ay’ñént of interest ~upon all bonds and to create a

5fr king fund tb pay:the’prineipal thereof a~ and when the same become due,

and reasonable reServes therefoi~, and tO provide for the repair, maintenance

and~ c~peration of. the waterworks Or electric power system, and to provide an

adequate depreciation fUnd~ ‘and to make any other pãy~nents which shall be

required or provided for in the ordinance or ~i-der ‘authori~ing the issuance of

said bonds. .~ . :

Acts 1933 Ex Sess c 26 § 3 Acts 1933 2nd Ex Sess c 49 Acts 1955 c 133 Acts

1969,’~.-86;’ Acts 1970, c. 7; ‘Acts ‘1978, c. 72; Acts 1980, c. 33; Acts 1981, 1st Ex. Sess.,

c. 2;~ActS 1984, c. 128; Acts 1986, 1st Ex. Sess.,c. 18; Acts 1990, c. 141; Acts 1992, c.

147. ‘ ~ ,

§

After the ordinance or order for any project under this article has been

adopted, an abstract of the ordinance or order, determined by the governing
body to contain sufficient information as to give notice of the contents. of such

ordinance or order, together ~with the following described notice, shall be

published as a Class Illegal advertisement in comp1iai~e with the pro”~’isions àf

article three, chapter fifty-nine of this code, and the publication• area for such

publicatiOn’ ~liàll’ be the municipality or Cbunty The nOtice t~ be published
with said abstract of the ordinance or order”Shall state’ that said ordinance or

order has been adopted, that tl~e municipaliçy o~ couny.com~is~i~n co~t~m
plates the issuance of the bonds described in.the’ ordinance, ot order,. that any,

person mterested may,appear before the governing body ~ipon a certain date

which shall bç not less than ten days subsequent to the date of the first

publication cf such abstract and notice and which shall not be prior to the date

of the last publication by such abstract and n~tice and present protests, and

that a certified copy of the ordinance or order is on file with the governmg body
for review by mterested parties during the office hours of the governing body
At such hearing all protests and suggestions shall b~ heard and the governing

body ‘shall ‘take such action as it considers proper in the premises Provided,
That” jP’àt’ such ‘hearing written protest is filed by thirty pdrcent or more of the
freeholders of the mumcipahty or county, then the govermng body of said

municipality or county shall’ not take further actiob’ ‘unless four fifths of the’

qualified members of said governing body assent thereto.

Acts 1933, Ex: Sess.’, c. 26, § 4; Acts 1967, c. .105; Acts 1969~c. 86; ‘Acts 1971;c. 103;
Acts 1981, 1st Ex. Sess., c. 2; Acts 1990, c. 141. ‘
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Library References

Key Numbers
.

‘.
., Encyclopedias .~.,; .“.

Mpnicipal Corporations €~294(7). ‘C.J.S: Municipal C,orporations § 981.. -

Wëstlaw Key Number Search: 268k294(7).

§ 8—19—6 Amount, negotiability and execution of bond~

Bonds herein provided for shall be issued in :such 1amounts as may~be

necessary to provide sufficient funds to pay all costs of acquisition, construe

tion,~estabIishment, extension or equipment, including; ~ngii~eering, legal and

other expenses, together, .with. interest to a date ~i~’ .months subsequent to~ the
estimated date of completion.. Bonds issued unde,r the proyisio~i~ of this article

are hereby declared to be negotiable instruments, and the same shall :.be

executed by ,the proper legally constituted authorities of the municipaIity,~r
county commission, and be sealed with the corporate seal of the municipality
or certified by~the county commission,, and in case any of the officers. ,whose~

signatures appear on the bonds or coupons shall cease to be such offlc~rs
before delivery of such bonds, such signatures shall nevertheless be valid and

sufficient for all purposes the same as ‘if they had remained in office until ~uch
delivery. All signatures on the bonds or coupons and the corp~rateseal~zri~ybe
mechanically reproduced if authorized in the ordinance or order, authorizing
the issuance of the bonds. ‘

.

, ,

:
, .,.

“

.

Acts 1933, Ex. Sess., c. 26, § 5; Acts 1933,2nd Ex. Sess, c. 49, § 5; Acts 1969,’c. 86;
Acts 1970, c. 7; ‘Acts 1980,c. 33; Acts 1981, istEx. Sess.,’c.2; Acts 1984, c. 128; Adts~
1990,’c’.’1411

‘
, ‘ “

Library References
.. ..,. -

::~ ‘

Key Numbers ‘..
‘

‘‘
.

,

~‘ Encyèlopedlas .~1
,

.,

Municipal Corporations ~927.. ‘

.‘. CJ.S:’Municipal Corpbrations’~ 1699: Y’1~’
Westlaw Key Nurnber1Search: 268k927. ‘

.

‘

,

‘ ,.‘ ‘: .‘
.

:

§ 8—19—7. Bonds payable solely, from revenues; ~not to ‘constItute. municipal,
~~‘or county In4ebtedness

.
.

.

, ~

Bonds issued under the provi~ions of this article shall be payable solely from

the revenues’ derived from such waterworks or electric power systen~, and such~

bonds shall not in ahy event constitute an indebtedness of such municipality or

county within the me&mng of any con~titutibnal or statutory’provisi&i or

limitation, and it shall be plainly stated on the face of each bond that the ~ame~
has been issued under the provisions of this article, and that it does not

constitute an indebtedness of such municipality or county withm coi’istit~itiona1~
or statutory provision or limitation Subject to the provisions of subsection (b),
section twelve of this article, the ordinance or order~authorizing the issuance oF

the bonds may contain su4i covenants and -re,~strictions. upon the issua~ice o.f

a4ditional revenue bonds thereafter as may be considered ziecessary o4visa~
ble for the assurance of payment of the bonds,thereby authorizçd and, asi~iay~
thereafter be issued.

,

.

, .
.

‘

‘ .“ .1 ..~ ~ ~

Acts 1933, Ex. Sess., d: 26,’~6; Acts 1933; 2nd Ex. Sess., c. 49; Acts 1969, .c~ 86; Acts”

1978, c. 72; Acts 1990, c. 141. ‘‘‘

. .
‘:,. ,

“

.
‘,. ‘.
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Library References

geyNumbe~~, ... Encyclopedias
1~iunicipa1 Corporations ~950(15). C.J.S. Municipal Corporations §~ 1708 to

‘~4e~t1aw Key Number Search: 268k950(15). 1709.

§‘~8i~’1 9—8. Lien of bondholders; deeds of trust; security agreements; prior.

ity of liens ‘ “

ti~i1e~ss the govei~ning body shall otherwise determine in the ordinance or

order authorizing the issuance of bonds under this article, there shall be and

there is hereby ~reated and granted a statutory mortgage lien upon the

~ or electric pOwer system so acquired; constructed, established,

equipped, extended or improved from the proceeds of bonds hereby authorized

to~be’\issued, which shall exist in favor of the -holder. of said bonds and each of

them, and’.to and in favor of the holder of the coupons attached to said bonds,

ai~idi such waterworks. or, electric power system shall remain subject ‘to’ such

statutory mortgage lien until payment in full of the principal ‘of and :intërest

upon said bonds..
, ., .

‘; ,.
‘.

‘Any municipality or county commission in acquiring an existing watérworks

system ‘or in improving an existing waterworks or electric power ~system’ may

provide., that financing therefor may be made by issuing’ revenue bonds. and

delivering the same at such prices as may be agreed upon within the limitations

prescribed in sectiofl’six of this article. Any revenue bonds so issued. to provide

financing for such existing’. waterworks or electric power system or ‘for any

mprovements to an .existing waterworks or electric power system ~may be

sëc’üred ‘by, a mortgage or deed of~ trust upon and security interest in the

property so acquired or improved or ‘any other interest of the municipality or

county commission in property related thereto as determined by the municipali

ty or county commission in the ordinance or order authorizing the issuance of

süch.revenue bonds; and in such event the holders thereof shall have, in

additior to any other remedies and rights prescribed by this article, such

remedies and rights as may ‘n~w or herea~fter exist in law in the case of

mortgages or deeds of trust on real property and security mterests in personal
plopèty. Such mortgage or deed of trust, upon its recordation, shall have

priority over all other liens or encumbrances, however created or arising, on

the~ro~èrty covered by such rriortgage ot deed of trust, to the same ‘extent and

for~’th’è ‘Iath~e amount as if the municip~ality’or county were obligated to pay the

flillàrnount secured by such”mortgage or deed of trust immediately upon the

rec6rdátion of such mortgage or deed’of trust and remaiñed’so obligated’until
th~’abligations secured are fully discharged. ‘

. ‘‘ ‘‘

Acts~.1933, Ex. Sess., c. 26, § 7; Acts 1933, 2nd Ex. Sess., c. 49; Acts 1969, c. 86; Acts

I978~’c.’72; ‘Acts’1986, istEx. Sess., c. 18; Acts 1990, c. 141.

—‘

‘

‘

‘
,

Library References .

‘

.

‘

,

Key.Nuinbers “ ‘

,

‘

Y’
Encyclopedias’

‘ ,

Mumcipal Corporations ~950(15) C J S Municipal Corporations §~ 1708 to

Westlaw Key Number Search 268k950(15) 1709
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§ 8-19—9. Covenants with bondholders

Any ordinance or order authorizing the issuance of bonds hereunder; iany
trust indenture with any banking institution or trust company within or withdut
the state for the security of said bonds, which any such municipality or county
commission is hereby empowered and authorized to. enter into and execute,
may contain covenants with the holders of such bonds as to:

(a) The purpose or purposes to which the procçeds of sale of such bond~or
the revenues derived from said waterworks or elçctric power system may~be
applied and the ,securing, use and disposition thereof,

. including, if de~mèd
desirable, the appointment of a trustee or depository for any of such fuhds;

(b) The pledging of all or any part of the revenues: derived from the o,wner~

ship, control or operation of such waterworks or electric power system,

including any~ part’thereof heretofore or hereafter acquired, constructed; estab

lished,. extended or equipped or derived from any other sources; to the paythent
of the principal of or~ interest thereon of bonds issued hereunder and for such

reserve or other funds as may be considered necessary or desirable; .

(c) The fixmg estabhshmg and collectmg of such rates or charges for the use

of the services and facilities of the waterworks or electric power system

including the parts thereof heretofore or hereafter. acquired, constructed,~.estab
lished, extended or equipped and the revision of same from time to time, as Will

always provide revenues at least sufficient. to provide for all.expenses. of~repair;
maintenance and operation ‘of. such waterworks or. electric power system; rthe

payment of the principal of and interest upon all bonds ‘or other obligatiçns
payable from the revenues of such waterworks or electric power system, and.all

reserve ‘and other. funds ~required by the terms of the ordinance or. order

authorizing the issuance of:such bonds; .,
‘.

(d) The transfer from the general funds of the municip~lity or cóui~t~r ~mL
mission to the account or accounts of the waterworks or electric power system

• of an amount equal to the cost of furnishing th~& municipality oi~’çoüht~
• commission or any of its departments, bäards or agencies or ‘thé~’ ~int~,

commission with the services and facilities of such waterworks or electric

power system; ,‘
‘‘ “ ‘ ‘

. ‘ ~‘~H ~
i~f. t.

(e) Subject to th~ provisions of subsection tb), section twelve of this, ~iicle~
limitations or restrictions upon the issuance of additional bonds or othel
obligations payable from the revenues of such waterworks or electric powe

system and the rank or prionty, as to lien and source and security for pay~nend
from the revenues of such waterworks or electric power system between bonds

payable from such revenues;
‘

.

. ,

(I) The manner and terms upon which all bonds and other obligations issued

hereunder may be declared immediately due and payable upon the happening
of a default in the payment of the principal ~of or interest thereon, or in th

performance of any covenant or agreement with bondholders, and the manne

and terms upon which such defaults may be declared cured and the accelera

tion of the maturity of such bonds rescinded~and repealed;~ / ~:
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(g) Budgets for the annual repair, maintenance and operation of such water-

works or electric power system and restrictions and limitations upon expendi
tures for such purposes, and the manner of adoption, modification, repeal or

~niendment thereof, including the approval of such budgets by consulting
eiigineers ,designated by holders of bonds issued hereunder;

(h) The amounts of~ insurance to be maintained upon such waterworks or

electric power system, or any part thereof, and the use and disposition of the

pro~eeds of any insurance, and

(i)~The keeping of books of account, relating to such undertakings and the

au4it ~and inspection thereof, and the furnishing to the holders of bonds issued

hereunder or their representatives, reports prepared, certified, or approved by
accountants, designated or approved by the holders of bonds issued hereunder. :1

Any such ordinance, order or trust indenture may also contain such ‘other
additional covenants as shall be considered• necessary or desirable for the

security of the holders of bonds issued hereunder, notwithstanding that such

other covenants are not expressly enumerated above, it being the intention

hereof to grant’ to municipalities or county commissions plenary power and

authority to make any and all covenants or agreements necessary in order to

secure greater marketability for bonds issued hereunder as fully and to the Z
‘same. extent as such covenants or agreements could be made by a private

corporation rendering similar services and facilities and to grant to municipali
ties and counties full and complete power and authority to enter into any ~,, I
contracts, covenants or agreements with holders of bonds issued hereunder not

incOnsistent with the constitution of this state. .

Acfs 1955 c 133 Acts 1969 c 86 Acts 1978 c 72 Acts 1990 c 141

Library References

Key Numbers Encyclopedias
Municipal Corporations €~‘9 19. C.J.S. Municipal Corporations § 1661.
Westlaw Key Number Search: 268k9i9.

§ 8—19—10 Operating contract

Any such municipality or county commission may enter into contracts or

agrèemènts with any pérsoi’is for (1) the repair, maintenance and operation and

management of the facilities and properties ‘6f said waterworks or electric’
,. :1

po*èr’systèm, or any part thereof, or (2) the collection and disbursement of the

Income and r4evenues~ therefor, or for both (1) and (2), for such period of time

and ~iinder such terms and conditions as shall be agreed upon between such ~‘, 1

municipality or county commission and such persons Any such municipality
or county commission shall have plenary power and authority to provide in the

ordinance or order authonzing the issuance of bonds hereunder, or in any trust

indenture securing such bonds, that such contracts or agreements shall be valid

and binding upon the municipality and county commission as long as any of

said bonds, or interest thereon, is outstanding and unpaid

Acts1955, c. 133; Acts 1969, c. 86; Acts 1978, c;,72; Acts 1990, c. 141.
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Library References 1:

Key Numbers S Encyclopedias
Municipal Corporations ~232 C J S Mumcipal Corporations § 905 ~
Westlaw Key Number Search: 268k232.. ‘

§ 8—19—11 Rates or charges for water and electric power must be suifl
dent to pay bonds, ete, disposition of surplus

1

Rates or charges for water or electric power fixed precedent to the issuaii~ce
of bonds shall not be reduced until all of said bonds shall have been fully paid, ~

arid thay,- ~h~nev~r necessary, be increased in a~ounth sufficient tO provide fo~

the payment of the principal of and interest upon such bonds, and to pràvide

proper funds ‘for the depreciation accdurit and r~àir,’ maintenance and opera
tion charges. if any surplus shall be accumulated in the .repair; maintenance

and operation fund which~shall be in excess of the cost of repairing, mainçain.
ing and operating the waterworks or: electric power system during the remain

der 1of the fiscal year then current, and the cost of repairing, maintaining and

operating the said waterworks or electric power system during the fiscal’y~ar
then next~ ensuing, then any. such excess may be• transferred to either~ the

depreciation acc~ount orr,tol ;the ~bond and interest redemption account,. and if

any surplus Ishall .be accumulated in- the depreciation account over and above

that which the municipality or county~commission shall find may be necessary
for the probable replacements which may be needed during the then-present
fiscalyear, and the next ensuing fiscaLyear, such excess may be transferredto

the bond and interest redemption ~account, and, if any surplus shall existin ‘the

bond and interest redemption account, the same, shall be applied insofar as

possible in the purchase or retirement of outstanding revenue bonds payable
from ‘such account.

Acts 1933, Ex. Sess., c. 26, § 8; Acts 1969,’1c. 86; Acts 1978, c. 72; Acts 1990, c. 141.

Library References 11

Key Numbers Encycl~ped1as
Municipal Corporations €~950(15). C.J.S. Municipal Corporations §~ 1708 to

Westlaw Key Number Search: 268k950(15). 1709. :,
.

: ~:

§ 8—19—12 Service charges, sinking fund, amouz~t J0f bonds, additidnal
bonds, surplus

-. -.
- ‘si),,

‘

..• , ‘ 31

(a) Every mumcipality or county commission issuing 1?onds under the~provi
sions of this article shall thereafter so long as any off, such bonds reqiam
outstanding, repair, maintain and3 operate its waterworks or electric power

system as hereinafter provided and shall charge, dollect, and account.1 for

revenues therefrom as will be sufficient to pay all mamtenance(. and

operation costs, provide a depreciation fund, retire the bonds and pay~ the

interest requirements of the bonds as t~ie same become due The ordina~e or

order pursuant to which any such bonds are issued shall pledge the revenues

derived from the waterworks or electric power system to the purposes aforesaid

and shall definitely fix and determine the amount of revenues which ~h~ll be~
necessary and set apart in. a special fund for the bond requirementh:’ The
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~ounts as and when so set apart into sái’d~spëcial fund for the bond require
in~nts shall be remitted to the West Virginia municipal bond commission to be

retained and paid out by said commission consistent with the provisions of this

aj~ticle~ and :the ordinance or order pursuant to which such bonds have been

issued: Provided, That payment of principal of and interest on any bonds.

owned by the United, States of America~or~ any agency or department thereof

~ay l~e made by the municipality oi~county.c~nimission djrectly to the United.

S~e~of Arrierica or. said. agenpy qtdepa~trnent thereof. The bonds hereby

ai~thqrized shall be issued in,.such;amounts .a~:may be det~rniined necessa~y’to

provideif~inds for the purpose for which;~they~are authorized, and in~determin

big the. amount of bonds to be. issued jt shall I~e proper. to~include interest on

t~oi~ for a period not beyond six mqnths from the estimated d,at~ of

completion

~b>~If the proceeds of the bonds, ‘because~ of error or otherwise, shall b~ less

thab the cost~ of the property or undertaking-!for which authorized, additional

bonds may be issued to provide the amount of such deficit and~ such additional

bonds shall be considered .to be of the.:same issue and shall be. entitled to

payment from the same fund without preference or. priority over the .bonds ~first

authorized and issued

(c) If the proceeds of the bonds shall exceed the cost of the property or

und&rtaking the surplus shall be converted into the fund thereon

Acts 1933, Ex Sess c 26 § 11 Acts 1969 c 86 Acts 1978 c 72, Acts 1986 c 118

Acts1990,c.141. .
.

.

.

Library’ ‘Eefereiices

Key Numbers
.

~. Encyclopedias
Municipal Corporations ~95i. C.J.S. Municipal Corporations §~ 1704 to

Westlaw Key Number Search: 268k951. 1705.

§ 8—19—12á.’ Lien for delinquent service, rates ànd~charges; failure to cure

delinquency; civil äctions~ deferral of filing fees and costs

“~‘ ‘~ in magistrate court~áction~ limitations *ith’ respect to fore-

closure

Whenever any rates and charges for water services or facilities furrnshed

remain unpaid for a period of. thirty days after the same become. due and

payable, the property and the owner thereof, as well as the user of the services

and facilities provided, shall be delinquent and the owner, user and property
shall be held liable at law until such time as all such rates and charges are fully
paid.

. ..

(b) All rates or charges for water service whenever delinquent, as ,provided
by ordinance of the municipality, shall be liens ‘of ‘equal dignity, rank and

priority with the lien on such premises of state, county, school and municipal
taxes for the amount thereof upon the real property served, and the municipali
ty shall have plenary pow~r and authority from time to time to enforce ‘such

lien:in .a civil action to recover the money ~due for such services rendered plus
court fees and costs and a reasonable attorney’s fee:

..
Provided; That.;an owner

407’
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of real property may not ‘be heidJiable for the ~delinquent rates or charges for,.

services or facilities of a tenant, nor shall any lien attach to real property~ for the

reason of delinquent rates or charges for services or facilities of a tenant;.:of,

such’ real ;property, unless the owner has contracted directly ~with the munici

pality to purchase such services or,~faciities; .,.

(c)~ Municipalities are hereby ‘granted ~a deferral of filing fees Or oth~fêès
áñd costs incidental to the bringing ‘and hiaintenance of an action in’ magistrate
court ‘for the colle&ion of the deliri~üent rates and charges. If the”miinicipaift~y
coIlêcts~the delinquent’ account,”plus fees• ahd costs~ from its ‘customer ör’othèr’

responsible party, the municipality’shall p~y to the magistrate court thd~’filirig
fees or other fees and costs which were previously deferred.

(ci) No• municipality may forecldse upon the premises served by it fdi~ deli~i

quent rates or charges for which a lien is authorized by this sectibri’ except

through the bringing and maintenance~’.of. a civil action for’ such~ ‘purpose

brought in the circuit court of’:the~bounty wherein the municipality lie’s. ~In

every such action, the court shall be required to make a finding based upon the

evideiice and facts presented that’;the municipality had exhausted ~all dt1I~r
remedies for the collection of debts with respect to such delinquencies prior to

the bringing of such action In no event shall foreclosure procedures be

in~tituted by any municipality or pn its behalf unless such delinquency had been

in existence or continued for a period of two y~ ars from the date of the first
such delinquency for which foreclosure is being sought

Acts 1989, c. 133; Acts 1990, c. 140; Acts 1990, c. 141.

Library References,
Key Numbers

•~, Encyclopedias
Waters and Water Courses ~2O3(14). C.J.S. Waters § 308.
Westlaw Key Number Search: 405k203(14).

§ 8—19—13. Dlsconfinuance of water or electric power service for nonpay
ment of rates or charges

Any such municipality or county commission shall also have plenary power
and authority, and may covenant with the holders of any bonds issued hereun

der, to shut off and discontinue the supplying, of the water or electric pow~er

service of said waterworks or electric power system for the ‘nonpayment of the’

rates or charges for said water or electric power service

Acts 1955 c 133 Acts 1969 c 86 Acts 1978 c 72 Acts 1990 c 141

Library References

Key Numbers
‘ ~‘

Encyclopedias
E1ectricity~1l.2(3). ~ ,‘, ‘

,,
,‘ ‘ ~C.J.S. Ekctricity~ 29:

,~

Waters and Water Courses ~203(13)
c .j S Waters § 305

Westlaw ‘Key Number Searches’: 145k1 1.2(3);
,

~

,405k203(i3)., ‘

~ .;‘‘,, ‘

‘.

‘ ‘~.
‘

‘

-

‘

‘

§ 8—19—14 Bonds for additions, betterments and Improvements

Whenever any.municipality or county. commission’ shall now.or hêreafter;own’

and operate a waterworks or elçctric power system, whether acquired, ,cOn-’

408
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~ ~tructed, established, extended or equipped under the provisions of this article

~r not,’ and shall .desire to construct additions, betterments or improvements

thet,eto, it may issue revenue bonds under the provisions of this article to pay

for the isame, and the procedure therefor, including the fixing of rates or

~bargeS and the computation of the amount thereof, and the power and

authority in connection therewith, shall be the same as in this article provided

for the: issuance of bonds for the acquisition, construction, establishment,

extension or equipment of a waterworks system ~r. electric power system in a

~ ~~unicipaIity or county which has not heretofore owned and operated.. a water-

works ‘Or electric•~power system: Provided, .Tha~ nothing in this article shall be

construed as authorizing any municipality or county commission to impairL or

comniit a breach of the obligation~ of, any .valid lien or contract created or

entered into by it, the intention ~being to authorize the pledging, setting aside

and segregation. of such~ revenues . for the construction of such additions,

betterments or improvements only where and to the~ extent consistent with

outstanding obligations of such municipality or county commission, and’ in

accor~dance with the provisions of this article.

Acts 1933, Ex. Sess., c. 26, § 10; Acts 1933, 2nd Ex. Sess., c. 49; Acts 1969, c. 86; Acts

1978, c. 72; Acts 1990, c. 141.

Library References

Key Numbers Encycio~ed1as
Municipal Corporations ~9 11. CJ.S. Municipal Corporations § 1649.

Westlaw Key Number Search: 268k9 11.

§ 8L.t9_1 5. System of accounts; audit

Any municipality or county commission operating a waterworks or electric

power system undeç the provisions, of this
.

article shall s~t up and mainta~ a

proper system of accounts in accordance with the requirements of the public
service commission, showing the amo,unt of revenues received

.

from such

waterworks or electric power system and- the~ application of the same. At~ least

once each year such. municipality or county commission shall cause
.

such

acconts to be properly audited, and a report of such audit shall be open to the

public for inspection at all reasonable times~. ..

.

Acts 1939, c. 98, § 10; Acts 1969, c. 86; Acts 1978,c. 72; Acts 1990, c 141.

Library References,.
.. .

Key,Numbers ‘

‘

. .,. Encyclopedias -.

M9nicipal.Corporations ~885. ,
, C.J.S. Municipal Corporations § 1629.

Westlaw Key Number Search: 268k885. -V.
-

V

§ 8-19—16 Protection and enforcement of rights of bondholders, etc, re

ceivership
-‘

V

-

Any.holderof any bonds issued under the provisions of this article or of any

coupons representing interest accrued thereon may by civil action, mandamus

or other proper proceeding enforce the statutory mortgage lien created and

granted in section eight of this article, protect and enforce any ‘and all rights
409
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granted hereunder or under any such ordinance, order or :trust indenture, and

may enforce and compel~-performance of all duties required’ by the provisions of

this artkleor by any such ordinance, order or trust indenture to be performed
by the municipality or county: commission, or by the governing body oi~ ai’u~r
~fficer, including the making and collecting of reasonable and sufficient rat~s
or charges for services rendered by the waterworks or~ electric power sysl~ëm.
If there be default in the payment of the principal of’ or interest. upon~’anyif
suchboi-ids, or of both principal and~interest, any court having jurisdictionshall
appoint a receiver to admmister said waterworks or electric power systemt on
behalf of the municipality or’ c~unty commission, and’~the bondholders;’or

trustee, or both, with power to tharge and collect rates or charges~sufficie’nt~to
provide for the retirement of the bonds and pay the interest thereon, and for the

payment of the repair, maintenance and operation expenses, and such receiver

shall4 apply the revenues in conformity with the provisions of this article and the

ordmance or order pursuant totwhich such bonds have been issued or any trust

indenture or both

Acts 1933 Ex Sess c 26 § 12 Acts 1969 c 86 Acts 1978 c 72 Acts 1990 ~z f4~1

Library References

Key Numbers

Municipal Corporations <~955(1)
Westlaw Key Number Search 268k955(1)

‘ ,,) 1) if

PART V—G1~tr4rrs LOANs ADVANCES AND AGREEMENTS CUMULATIVE AuTHoRrn’

§ 8—19-17 Grants, loans, advances and agreements

As an alternative to, or in conjunction1 with, the issuance of revenue Wor(ds

authonzed by this article, any municipality or county commission is h&éby
empowered and authorized to accept loans or grants and procure loans or

temporary advances evidenced by notes or other negotiable instruments issued

in the manner, and subject to the privileges and limitations set forth with

respect to bonds authorized to be issued under the provisions of this ‘article, or

otherwise enter into agreement, uncluding,1 but not limited to, agreements of~
indemnity assurance or ‘guarantee with respect to, and for the purpose o~
financing part or all of, the cost of acquisition construction, establishment

extension or equipment of waterworks or electric power systems and th~

construction of additions, betterments and improvements to existing water

works systems or to existing electric power systems and for the other pu~3ose
herein authorized from or with any authorized agency of the stath or fr~m th~

Umted States of America or any federal or public agency or departmen% of thi

United States or any private agency, corporation or individual, which loans di

temporary advances, rncludmg the interest thereon, or the mumcipahty’s o

county’s financial obligations contained in such other agreements~ which net

not bear interest, may be repaid out of the proceeds of bonds authorized ito I

issued under the provisions of this article, the revenues of or proceeds from t1~

said waterworks system or electric power system or grants to the mumcipalil
410
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or county commission from any agency ‘of the state or from the United States of ,f
Mjierica or any federal or public agency or department of the United States ot ‘~

any private agency, corporation or individual or from ‘any combination of such

sources of payment, and may be secured in the manner provided in sections

eight, nine and sixteen of this article to secure bonds issued under the

provisions of this article, but’ shall not otherwise be ‘subject to the requirements
of sections eleven and twelve of this article, and to enter into the necessary

‘

cOntracts and’ agreements to carry out the’purposes hereof with any’agency of

the’ state, the United” States of ‘Ahierica oi~’ any” federal’ :or public agency or

dçpartment. of the. United States, or with ‘any. private agency, corporation or

inciiyidual.
,

.. ‘,‘
-

~.
, ., ..

In ~no event shall any .such loan or temporary advance or agreement be .a

general ‘obligation, of the municipality or county and such loans or temporary

advances’ or agreements,’ including the interest thereon, shall, be paid solely
froñi.the’sources specified in this section.

. ~.

Acth’1-96l, ~: 105;’ Acts 1969;c.’86; Acts 1978, c. 12; Acts 1981’, lst’Ex. Sess., c. 2; Acts’

1986, c. 1.18; Acts 1986, 1st Ex. Sess., c. 18; Acts 1990,.c. 141.’’

Library References
‘

Keumbers
,‘ ‘

EncyclopedIas
Municipal Corporations ~908.

‘

.

C.J.S. Municipal Corporations §~ 1646, 1652.
‘Wèstlaw Key Number Search: 268k908.’ .“

‘

.

‘

‘

“.‘

§ 8—19—18. AddItional and alternative method for ‘constructing or improv
ing and for financing waterworks or electric power:system;
cumulative authority

This article shall, without reference to any other statute or charter provision,
be deemed full authority for the acquisition, construction, establishment, exten

sion equipment, additions betterment improvement repair, maintenance and

operation of or to a waterworks ~r’ electric power, system or for the constri.ic

tion of any additions, betterments, improvements, repairs, maintenance or

operation of or to an existing electric power system as herein provided and for

the issuance and sale of the bonds or the alternative methods of financing,, by,
this’,article,authorized, and shall be construe&as an additional and alternative

method therefor and for the financmg thereof and no petition, referendum or

election or other or further proceeding with respect to any such’ undertaking or

to the issuance or sale of bonds or the alternative methods of’fiiiaricing under

the provisions of this article and no publication of any resolution, ordinance,

order, notice or proceeding relating to any ‘su’ch undertaking or to the ‘issuance

or sale of such bonds or the alternative methods’.of financing shall be required,
except as prescribed by this~ article, any: provisiotis of~other statutes of.the state

to the contrary notwithstanding: Provided,, ‘That tall ~functions, powers~ and

duties of the state division,, of health shall remain,,unaffected by this article.

This article shall be construed as cumulat.ive.’authority for any undertaking
herein authorized, and shall not be construed to repea1~ any’ existing laws with

respect thereto. ,
‘

‘ ‘. .‘ .‘

Acts”1933, Ex. Sess., c. 26, § 13; ‘Acts 1969, c. ‘86; Acts 1978, c. 72; A’cth 1986,’lst Ex;
Sess., C. 18; Acts 1.990, c. 141. ‘‘. ‘

“ ~“
.

. ‘~ ~‘•‘‘ -. .
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Library References

Westlaw Key Number Searches: 268k271;
268k272.

• As an alternative to the procedures hereinabove provided, any municipaIit~
or county commission is hereby empowered and authorized to acquire, con,

struct, establish, extend, equip, ~repair, maintain and operate a waterworks or

an electric power ~system or to construct, maintain Sand operate “additions~
betterments and improvements to an existing waterworks system or an existing
electric pQwer system, whether acquired, constructed, established, extended ~oi~

equippe4 un er the provisions of this article or not, an4 to collect the reyenues

therefrom for the services ~rendered thereby, through the supervision abd

control of a committee, by whatever name called, composed of all or a portion
of the governing body, or of a board dr commission appointed by such

governing body, as may be provided by the governing body, and if ~uch
alternative’is follow~ed, said committee, board or commission shall have .an&be

limited to all the powers, authority and duties granted to and imposed upon a

board as provided in article sixteen of this.chapter..:

Acts 1961, c. 104; A~ts 1969, c~ 86; Acts 1978, c. 72; Acts 1990, c. 141.

•!brary References

}~eyNumbers z~:: •~ •‘~ Encycioped1as~
,Electricity ~1.S. •C.J~S. Electricity § 6.
Waters and Water Courses €‘183.

c IS Waters §~ 228 235 -

Westlaw Key Number Searches: 145k! .5;
‘

~405k183.

§ 8—19—20 ArtIcle to be liberally construed

This article is necessary for the public health, safety and welfare and sFh1all be
liberally construed to effectuat~ its purposes

Acts 1933 Ex Sess c 26, § 14 A~ts 1969, c 86 Acts 1990 c ~141

§ 8—19—21 SpecifIcations for water mains and water service pipes

Considering the importarice, of ~public fire protection1. ~.any~ state or. ~1ocal

government, public service district, public or private utility which installs,

constructs, maintains, or ~upgradCs. wátèr mains; ‘shall en~ur~ that all new mains

specifically ‘inteñdedtb provide fire Po~têctiO~i ar supplied:by.main~ which,áte

not less than six inches in diameter A permit or other wntten approval shall

be obtained from the Department of Health and Human Resources for each

hydrant or group of hydrants installed in compliance with section nine, article

one, chapter sixteen of the West Virginia Code as amended Provided, That all

newly c ,nstructed water distribution systems transferred to a public or private
412

I.’

Key Numbers- ~.

Municipal Corporations €~‘27t,~272.

MUNICIPAL CORPORATIONS

PART VI—OPERA1ION isv BoAiw CONSTRUCnON

§ 8—19—19 Alternative procedure for acquisition, construction or improve
ment of waterworks or electric power. system

•

•
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WATERWORKS & POWER SYSTEMS § 8-19-21

utility shall have mains at least six inches in diameter where fire flows are

desired or required by the public or private utility: Provided, however, That the

utility, providing service has sufficient hydraulic çapaçity~as determined by the

De$rtmeflt of Health and Human Resources.

ACtS19,94,C.~31.

Library References

Key Numbers Encyclopedias
Waters and Water Courses ‘~‘2O2. C.J.S. Waters § 280.

•

Westlaw Key Number Search: 405k202.

•4~i~’’ L. -

•

H

•

-

•

•

•

•

•
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PART XII-~-CONNECflONTO SEWERS; BOARD OF HEALTH;

.E~EORCEP~ENT~ OF DUTY TO PAY FOR SERVICE ,~.q.’

..

-

§ 8—18—22 Connection to sew~rs, board of health, penalty

Regardless of whether a lot or parcel is within any municipality’s geog~aphical himt~, the

owner or owners of any lo~ or parcel of land abutting on any street, alley, pubhc way or

easement on which a municipal sewer is now located or may hereafter be constructed and ‘aid

(whether constructed and1 laid under the provisions of this ~rticle or, any, other pro’~is1oi}s of

law) upon which lot or parcel of land any business or residence building is1 now ldcated or ma~
hereafter be erected, not connected, with a publië sewer, may b~.reqiiired and có~iip~lled by.

the municipality or by the board of h~aJth to connect any such’. building .with~ such sewer.

Notice so to connect shall be given by the municii~iality or by the ~boa~d .Qf health to the owner

and to. the lessee or occup~nt ;o~ such builc~ing~ ~The owner’ or’ owtie~rsshall- connect to the

mumcipal sewer within thirty days after notice to connect has been sent by the municipality

Regardless of whether the owjier or owners co,nnect to such ~sewer, the mumcipahty may bill

the owner or owners of the lot or parcel and the owner or owners’shall pay the municipality’s

chargé based on the actual water consumption on the lot or parcel. If the lot or parcel is not

metered, the municipality’s charge shall be based on the mumcipahty’s good faith estimate of

the consumption on the lot or parcel
1

Acts 1908 c 8 § 3 Acts 1969 c 86 Acts 1989 c 133 Acts 1999 c 202 Elf 90 days after March 10

1999 Acts 2004 c 185 eff 190 days after March 12 20C~4 .~ ~ ‘1 -1

Formerly Code 1923, c 47 § 49c(3)

Notes of Decisions

genei~al, 1 .
~ c.r~Mandatory ~connê~tio’ñ ‘to’~1~Own’s sewer systei

_________

and forced abandonment of septic systems on own-

ers pioperties which were located outside towns

1. In general . ‘., . -, cprpor.ate. limits; did,.not.arnQunt to a taking of

O*ners of property that was loc~ted outside of
prop rty for çoñstituti~nal’ pui~poses; state’s police

towns corporate limits but. lat was mandated by
power included rig1~it to regiilate sewer systems,

had no constitutional due process right to personal ~: could delegate power to subordinate public

üotice aiid opporuiuiity to’~be’ l~ard ,béfdre t~wi~ entities, and owners held their property subject to

approved constriiéti~ix~ o~ tile ne~ se~éi system. proper exercise of pohce.’power for common gobd.,

Buda v Town of Masontown 2005 617 S E 2d 831 Buda v Town of Masontown 2005 617 S E 2d 831

217 W Va 284 Constitutional Law ~ 4372 Mu 217 W’Va’ 284~ Eminer~t~ Domain 2 18~

nicipal Corporations 712(4)
1

&

ARTICLE 1.~) ,

MUNICIPAL ANI) COUNTY WATERWORKS
1~

AND ELECTRIC POWER SYSTEMS
*

-

. :
.

•~‘.-~ .1 ~. -~, ~

Pert 11—Limitations on Sale or Lease of °. Section. ~,. .c~ -

.•

CeitáinMüiiicipalWateiwprks. .

. payment from deposit~ reconhecting

Section
... .

.“ .

.,.
~. deposit; Fethrn of deposit; liens~

.8—19—2. ‘Contracts for purcha~e of electric pow-
y civil aetioi ; deferral of filing fees

and costs.m magistrate court action

er or energy by a mumcipahty defi
linutations with respect to foreclo

mtions; . reqiurements; payments; ure

ratesand ch~rg~s.~’ •.

• .

.~
.•

.. ,~. .

Part 171—Operation by. Board; Construction.

Part TV—Revenue Bond Financing. ‘ S49~i21.- Specifications for water mains and Wa

8—19—12a. Deposit -required for new cuatomers; .
te~ser~riëé pipes. .

-.

lien for delinquent service rates and 8~-19-~22.
.

Identification., rçquirement, for -fire .hy

charges; failure to cure delinquency; ; - ‘~,. drants that. are inoperable
.

or un

64

s~

C

or

Operat
tions ~

su

n

consL.

rnumci

mmiii

munici

.(e) ~

eñerg
an.am4
and tb

reven~
bonds.~



I

MUNICIPAL CORPORATIONS

Sectioñ.~-~ ; .~ ~h’. ...~i ~ ~. -

available for use m emergency situa

~ ,utiOfls (~ ~ L
c

I ~
—

~ / —

/ I f
/ ~

P~ II—Lm~mrioi~s ON SALE OR LEASE or CERTAIN MuNIcipAL WATERWORKS

§ 8—19—2 Contracts ~or purchase of electric power or energy by a municipali

the
ty, definitions, requirements, payments, rates and charges

or -(al)’ For the~purposes--of this section:
, -, ~--~ .“ ‘, --‘~-

.

1 —

~i laid (1).. “çontrac~” means an agreement entered into by a mumcipahty with any other party for
of the ~purchase of electi~ic outp~t, capacity or energy from a project as defined herein

(2) “Any other party” means any other legal ~e~itity incl~iding, but not ~limited ,to, another

~wJ mumcipahty, political subdivision1 public authority, ag~ncy or instiumentality of any state or

er
the Uni~.ed States a ~partn~rship, ‘a hunted partnership, a hunted liability company,d a

corporation, an electric cooperati~’e or an mvestoi owne~l utility exi~ting under the laws of any

~lity state, and

~ bill ~(3), ?Proje~t” or~’projects”- means ~ystems or’faciities~owned by another party’ and, used:for

~uty’s the 4generation, transmission, ;transformation or.- supp1y.’Qf’e1ect~jc; power, or any interest in

~is not them, whether an undivided ;inte~est as -a tenant in com~non~or otherwise1 or any ~ight~to ,th~
I~ate of output, capacity or seIic~,sth~reof:.’l:

.

., ,~ 1; ~ ~., .

-‘.~ -~:.t ~‘. ---‘c:’- ~

(b)/111n a,dthti~n to they general authority to ~purchase electricity on a wholesple basis for

resale to its cu~tomer~, any municipality that owns,, and oper ites an electric power system
undez~ the ,provisions~of this article may enter into a contract with any other party for the

purchase of electricity from one or more projects located in the Timted States that provide
that the 4contracting municipality is obhgated to make payments required by the contract

whe,the,r ,or not a project is coripletd, o,peja,blç or operating- and np~withstanding the

suspension rnterpuption rnterferenc~, reduction or curtailment of the output of a project or

tlie~power and energy ‘contr,.c~ed .

for- and that the ~ay~ie~nts. shall ñót be s,ubje~ct to any

reduct,~ion, wheth~r by.offsé~,or- otherwise, and shall not be conditioned upon performance or

nonperf9rmance by any other party The contract may provide that, in the event of a default

by ‘thp m~imcipahty or any othe~r party to the contract rn the performance of each, entities’

obligations under the contract any nondefaulting mumcip~a1ity or any other party to the

contract 1shall on a pro rata basis succeed to the rights and mterests of, and assume the

obligations of, the defaulting party

(e)- Notwithstanding any other provisions -of law,~.ordinance or ëharter provisioii to the

contrary, a contract’under subsection (b) of this alection-thay’ extend for i~iore ‘than fifty years

~ fifty~ -years~from the date a. project is, estimated, to be~ placed into normal- cbntinuous

operation and the execution ,and1 effecthen~ss’ of.thé contract’ is not subject to any authoriza- -

tions~ dr approvals by. the ‘altate,’,ór any agei~cy, commission,, instrumentality or~political’
subdivision thereof except as otherwise specifically required byl law

(d) A contract under subsection (b) of~ this section1 may provide that payments by the

mumcipahty are made s~ilely from and may be secured~by a pledge of and hen~ upon revenues

derived by the municipality from ownership and operation and that payment~ shall constitute

an~ operating ekp~nse df -the electric ‘poWer- s~’stthi. NO’ obligation -under t~ie &ihti~ct shall-

constitute a legal. or equitable pledge, charge, lien or encumbrance upon any propert~y ‘of the

municipolity or upon. any of its,, i~corne, receipts ,,or~ revenues,~. except, the rev~ques of the

mumcipahty’s electric power system Neither the faith and credit nor the taxing power of the

municipality, shall be pledged f~ the payment of any .o~ligation under the cont~a,çt~

(e) ~A iunipipality contracting ‘under. th~ pro~iisions of~subsection (b) of,this~ section is

-

Obligated to fix,~charge. ‘al-id collect -ients,:-iates;-’fees and- charges for’-electrh~ power and’

energy ana other services it sells, furmshes or supphes through its electric power system in

an~ amount sufficient to provide revenues adequate to meet its obligations under ,the contract

and~to~payany and~all other athounts payable from,oi constituting a’ôharge~and lien upon the

revenues; -including the amounts necessary to pay the principal and interest on~ any municipal
bonds issued related to its electric power system:’ Provided That- any change’jn -the rates and

10,~
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§ 8.-19-~-2 MUNICIPAL CORPORATIONS

charges of the municipality to the customers of the electric power system under ~the

provisions of this section are subject to the provisions 1and ‘requirements ~of section four b,
article tv~o~ chapter twenty-four of this code and the obligations of themunici~ality under the

contract are costs of providing electric service within the meaning of that section~

Acts 2007 c 186 eff June 6 2007
/

-~

~•~~

• ‘~• -
• ~ ~PA~T W~RE~NVE ,BOND,F~NCi~~ ~ ~~‘Th •~~

§ 8—19—’12a.’ Deposit “required fOr new eu~tothth;’1ieñ ~deli~ueñt. service
• r-~ ‘: rates and charges; failure to -cure deli ueney;. paymenf‘from

~ deposit, reconnecting deposit, return of deposit, liens, civil

actions, deferral of filing fees and costs in magistrate court

1 action, limitations with respect,to foreclosure

~)(1) Whenever any rat~s arid charges for water services~ or ~facihties furmshe~l ~repiain
unpaid for a period of twenty days after the same becom~ due and_ payable, the property and

the owner thereof, as well as’ the user of ‘~the ~servic~s and faMlitiè~ provided,” shall’ be:

delinquent and the owner, user and property shall je held, liablè:at law Until such time a~all’

such rates and charges are fully ‘paid.’:’ When a payment h~:~’becomé delinqucht, ‘the

‘municipality may utilize any funds held ~ a ,securityt deposit tb.’sätisfy” the deli~iqüent
payment All new applicants for service shall indicate to the mununpahty or governing body
whether they are an owner or tenant with respect to the service location

(2) The municipali~ty or g&iermng body but only 8ne bf th~em? mi~/ coll’edt’ f~dm all’ new
applicants for service a deposit of $50 or two, twelfths of the avei~age annual usage of the

applicant’s specific customer class, whichever’ is greater, to secure the ‘~a~ment’~of watdr
service rates fees and charges rn the event ‘They ~ed’ome d&ii~u~nt as provided~ iii this

section In any cas&where a deposit is forfeited to ~ service rates~ fees and charge~ which

~ere delinquent and the user s service is disconnected or terminated, no r’e~onnection or

remstatement of service may be n~ade by the mur~icipah~y &r governing body until another

deposit equal ‘to $50 Or a sum equal to two twblfth’i~ of ~the averag~ usage for the apph~cant s

specific customer class, whichever is greater, is remitted to the ~nurucipality or governmg

body Mter twelve months of prompt payment history the munici~thty pr governing body
shall return the deposit to the customer or credit the customer’s account with interest at a

rate as the Public Service Commission may pr~scribe Provided; That where the customer is

a tenant the municipality or governing body is not required to return the deposit until the

time the tenant discontinues service with the municipality or governing body Whenever an~
rates, fees, rentals or charges for services or facilities’ furnushed remain unpaad~ for a period of

twenty days after the same become due and payable, the user of t1~’setvices and facilities

provided is delinquent ar~d the.user is liable at) law until all’ rates, fees and charges are ‘fully
paid. The municipality or governing body’may,~ inderreasQnatle’ i~ules ‘promulgated. by the

PubliC Service ~C.ommis~iorI~ shut- off and discontinue water service~ to,~a ‘delinquent’ user~cif

water facifities ten days after’the~*ater~serviceSbecomedelinquent regardless:of’whether’the
municipality or governing body utihzes the security deposit to satisfy any delinquent
payments Prowled farther, That nothing contained within the rules of the Public Service

Commission shall be deemed to require any agents or employees of th~ municipality or

governingbody to~acceptpayment at the customer’s preq~esiin Ije,u’,qf4iscontinuing seri ice

fpr,a delinquent bifi.
~‘:

- ‘•• •‘~, ,• •~
~

(b) All rates or charges for water service whenever delin~quent shall be liens of equal
digmty, rai’ik and ‘priority with the lien on such premises of state, county, school and

municipal taxes for the amount thereof upon the real property served, and the municipality
shall have plenary power and authority frohi ti~ne’ to time to er~force~such~liOn’ in a civil” ‘action

to recover the •nioney’- due ‘for suCh sCrvicesE r~ndCred’ plus court fees, ~and costh, ‘and

rCasonable~attorney’s’fee:~ ‘Provided; Thatian owner’ of real- ~irop’ertymay notbe ~held liable

for the delinquent rates at charges for services or facilities of a~tenant, nor shall any hen

attach to real property for the~reason of delinquent rates or charges for services orfacthties

of a tenant of such real property, unless the owner has contracted directly with the

municipality to purchase such services or facilities’
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.1

MUMCIPAit~CORPORATIONS ‘

-.‘
‘

i.
§~84922

(C) Mumcipahties are hereby granted. 4a deferral of filing fees, or other fees’and costs

incidenthl~ta the bringing and ma nteniince~ of an action in niágisfrat~court for the~collection

of the dellnqu~nt rates and charges. If the municipality collects the.delinquent account, plus
fees and costs from its customer or other responsible p~rty the mumc~pahty shall pay to the

magistra~te court the filing fe~s or other fees and costs whicl~ were previpusly deferred

(d) No mumcipahty may foreclose upon the prer~ises served rby ~ for ‘delinquent rates or

charges for winch a lien is authorized ~ this section extept through the brmging and

maintenance of a civil action for such_purpose brought m the circuit court of the county
wherein the mu cipality lies~ In every ~uchactioh;~the èóurt shall be required to make a

finding based upon the evidence and facts presented that th~. mumcipality had exhausted all

other remedies for -the collection of debts with respect to such delinquencies prior to the

brmging of such action In no event shall foreclosure pi ocedures be instituted by any

mumcip,~hty or.~on its behalf unless such delmquency had been in existence or continued fora

period of two years from the date of the first such delinquency for which foreclosure is being
sought.r: •-• ~ ~‘‘ ‘1~’
Acts 1989 c 183 Acts 1990 c 140 Acts 1990 c 141 Acts 2004 C 185 eff 90 days after March 12

2004 Acts 2010 c 201 eff June 11 2010
_, ~

4’—

pA~ W~Op~A~o~ BY BOAR~ .CONsTRU~TION -:
-

.

§ 8—19—21 Specifications for water mains and water service pipes

Considering the importance of public fire protection, any state or’ local government, public
service disthct, public or private utility which installs or constructs water mains, shall ensure

that all~new,.rnain~ spedfically- intended to pr~ovideflre prote~tion ~r~-nof4’les,s than six inches

in. diameter. Effeëtive-”the first slay. of July, two ‘thousand~’seven,. when any state or local

gov~rnment, public service district, public or -private--utility -installs or constructs water mains

along a platted rQadway or a public highway using a six inch or greater line, that is

specifically designed to provide fire prot~ction, the state or local government, public service

distridt, public or private utility shall install fire hydrants at intervals of not more than two

thOusand’ feet, unless there are no dwellings or businéssés located one, thousand feet from,

such pràposed hydranti Provided, .That the” Legislature shall .study the effect,. Cost and

fe~.sibiity. of the”intertail h~drant valve and’ report the findings of~that ~tudy to the regular
session of the Legislature in the year two thousand and eight A pern’nt ‘or other written

approval shall b~e obtained from the Department of Health and~ Human Resources for each

h~rdrantö’r~ group. of h~rdràhts~ installed. ‘in compliai~ce’with sèctiOii nine, article ‘bñli, ‘chapter’
sixteen of the West Virginia Code as amended Provnde4 hcnvever That all newly construct

ed water distribution systems transferred to a public or private utility shall have mains at

least six inches in diam~ter where ~fre: flows are required by the-public or private, utility:
Provided further, That the utility providing service has sufficient hydraulic capacity as

determined by the ,DepartmCnt of J-~eàlth and Human Resources ~

Acts 1994 c 31 ActsZOO7 c l8’~ elf June16 2007

§ 8—19—22 Identification requirement for fire hydrants that are inoperable or

unavailable for use in emergency situations ‘

y
4

‘ y 2

(a) The owner or,operator of a fire hydrant or any device having the appearance of a fire

hydrant that is located m a place that an entity responsible for providing fire suppression

services m a fire emergency would expect a fire hydrant to typically be located shall mark

the fire :hydrant or device; as, set out.,in subsection (b) of this séction,.if the owner oroperator
has actual knowledge that the fire hydrant or device is inoperable or is unavailable for use by
an entity providing,flre suppression services in a fire emergency

(b) To mark the fire hydrant or device the owner or operator of the fire hydrant or device

shall: ‘~‘ ‘

-.

~‘
‘

-‘ ‘

“

,
‘

, -
‘

.

.-

~(r) Paint the fire h~drant or: device black if the fire hydrant or’ device is inopezable or

unavailable for use, or

‘ ‘ 67 ~
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8-19-22 MuNIcIPAL~:coRPoRATIoNS

(2) Place a black ~tarp overithe fire hydrant or device if the dewce~is temporarily inoperable
or temporarily unavailable for, use in ~aflre emergency,’for a period not to exceed1 fourteen

days ~
t

~-:(c)’ -F~r•tI~e ~o~es~~
I ~J 1’~j~ ~ j’ ~ I ‘~ ‘~ r t$~ ‘~F j ~ ~‘I 1 11

not produce water flow when activated. ‘-‘‘: :
Acts 2009 c 163 eff”July’9~ 2009 l~ r I’~ .~) ~ ~?(1L1 Va’ r r ~- ~/

11 ti ~i USt I
1’’ t! 1

‘~

,~ ,~ ~ I

A.It’i:’ICLE~20
~ COMBINED SYSTEMS ‘~

~ ~ I
“

‘~,. ~ r’~~ ?“-i~~.~-’,J ~ ~ —-~“-~~‘-,

‘~ P~irt III~L~.Revenue Bond Fin~incin~ ‘~‘ Section
+ { I

I ~ cure delinquency delinquent rates

8—20—10 Power and authhrit~ ‘of mumcipaiity ~o diCe v~C~rec~nn~ect
-enact ordinances. ai~id mak,e -~ul~s,and~

,~ •,,. or. charges, as liens; civil actk~n’ for
fix rates fees or charges deposit recovery thereof deferral of fThng
required for new customers; change LI~fees~ anil ‘casts’ ii rnägis~rate’ court

in rates, fees or charges; -failure to -

-~ ‘~ action; limitations with inspect to

-

S

-

‘• ‘~ ‘ - foreclosure.~

-

,

‘

,

PART iI’I-~-Rsvn~uR ~BOND,-FINANC1NG

§ 8—20—10 Power and authority of municipality to enact ordinances and make

rules and fix rates, fees or charges, deposit’-required for new

customers, change in rates, fees or charges, failure to cure

S -

~, -- dèlinqtency;”~deJinqüëñt rates, djsèontinuance ‘of se~,vièe;- reco&
-

.-. -‘ necting deposit; return of deposit; fees or charges as liens; civil’

action for recovery thereof, deferral of filing fees ~tnd costs in

magistrate court action, limitations with ‘respect to foreclosure

(a)(’l) The-governing’ body of’ a’muriicipalit,y availing jtself of the provisions of this article.

‘shall have pleiiary power and authority to mak~, enact and enforce all, necessary rules for’ the

repair maintenance, operation and management of the combined system of the municipality
and. for the use,thereof’ The governing bodypf a municipality also ha~ the,.plenary power

and authority to make, enact and enforce all necessary rules and ordinances for the care and

protection of any~ such’ system for ~he health,, comfort and, convenience of’ the public, -t~
provide a- clean water supply, to provide properly treated sewage insofar as -jt,is reasonably.
possible to do and, if applicable, to properly c~llecting ~nd co~trólling -the-,~tormwater as is,
reasonably possible to do: Providec~ That no municipality may make, ~naet or enforce any

rule regulation or ordinance regulating any highways, road or diainage easements or storm

- ‘watei~ facilities constructed, owned Or operated by the West Virginia Division of Highways.

(2) Ai~iunicipa1ity has the.plenary power and authority to charge’ the users~ for the ‘usc and

service of a combined system and to establish required deposits, rates fees or charges for

-

-

such purpose.- Separate depo’sits, rates, fees or charges may be fl~ed for- ~he water and sewer
services respectjvelyand, if’applicable, the storniwater services, or’ conibined rates, fees or for

the combined water and sewer services, and, if applicable, the
-

storm water services.
-

Such

deposits, rates, fees’ or chàiges, whether ‘sepa~ate or combined, shall be sufflëiènt- at all times

to - pay the cost~ of repair,. inaintenance and, Operation -of the”combined~ sy~tem; provide lin

adequate reserve fund, an ‘adequate depreciation fund and pay- the principal- and interest upbn
all revenue bonds issued tinder this ai’ticle. ‘ D~posità, “ràte~, fees. or charges shall ‘be’

established; -revised and maintained by ordinance arid become-payable ,as the governing body
may determine by ordinance. The rates, fees or charges shall be’changed, from time to:time,
as necessary, consistent with the provisions- of this. article.

- -

(3) ‘All nei~v applicanis ~or service ‘shall indi~a~te to the’ ~iiuthcipality or governing body,
whether they are an- owner or tenant with respect to the service location. An entity providing

• stormwater .service shall provide ,a tenant a. i’eport of the stormwater lee charged for the

-

entire property and, if appropriate, that portion of the fee to be assessed to ‘the tenant.
-
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WHITE STJLPRTJR SPRINGS

~OATH OF OFF!CE

t, Debra JO1O~$hDO SolernelySwesrThatlWUlSupport

The Constitution Of The United Stute!, And The Constitution of This

State OfWest Virginia, And That OfThe City OfWhite Sulphur

Springs, And That I Will Faithfully Discharge The Duties of

M5yor To The Best OfMy Skill And Judgemeot, So, He)p MeGod.

C~’ftA~ I~et3(~A ~ 2005

Debra 10 ~og~Is~ OAfl

June 23. 2005
J~amesPerrow DATh



1ø-31-~B 15~ % CIVI OF *IITE S.L _ 3545364512 PAt~3

CITY OP

WHITE SULPUUR SPRINGS

OATWOF~W

I, Lynn Swami. Do Solemnly Swear That J Will Support The

Constitution OfThe United States, Mid The Constitution Of

The State Of West Virginia, And That OfThe City OfWhite

Sulphur Springs, And That I will Faithfully Discharge The

Duties Of Citi’ Counciloerson To The Best OfMy Skill And

Judgment, So, Help Me God.

C~)L( July 2 2007

Lynn Swami Date

2~ ~ July 2. 2007
( James Perrow, Recorder Date



CITY OF

WilliE SULPHUR SPRINGS

‘O&Th OF OFV1CE~

I~!Do Solemnly Swear That I Will Support

The Constitution OfThe United State!, And The ConiUtbtioV of This

State Of West Virginis, And That Of The City OfWhite Sulphur

Springs, And That I Will YaLthfully Discharge The Duties of

City Recorder To The Best 01 My Skill And Judgeu*ent, So, UeJp

Me Cod,

______________________

June 23~ 2005

Bland

C~E~ 4?~ June 23~ 2005
Debra Jofrogus, mayor DAIZ



CITYOP

WflITESUL~PHURSPR1NGS

0ATh OF OFFICE”

1, Chris ~*nna Do Solciuffly Swear That I Will Support

The Constitution Of The United Stetes, Mid The Constitution of This

State OfWest Virginia, 4.nd That OfThe City Of White Sulphur

Springs, Mid That! WW Faithfully Dl~cbargc The Duties of

City Cpujicilpex~on To The Best OfMy Skill And Judgemeut,

So, iTeip Me God.

C~Lc~. P~~ June 23~ 2005

~brlsfi~’mia DATE

~ ~ June23.2005
Debra ~lFogus,(Jiayor DATE



03-88-2011 03:15 CITY OF WHITE SUL SPGS 3~45364512 PPGE3

CITY OF

WHITE SULPHIJR SPRINGS

“OATH OF OFFICE”

1, Thomas Taylor do solemnly swear that I will support the

Constitution of the United States, and the Constitution of this State, and

that I will faithfully discharge the duties of Recorçle~ to the best of my

skill and judgment, so help me God.

/#7e/c21& cW9
(I Date



e3—28-2011 ~3:15 CITY OF NHITE SUL EPGS 3O4~364512 F~GE4

CITY OF

WHITE SULPHUR SPRINGS

~OATh OF OFFICE”

I, Bruce M. Bowling Do Solemnly Swear That I Will Support The

Constitution Of The United States, And The Constitution Of This State

Of West Virginia, And That Of The City Of White Sulphur Springs, And

That I Will Faithfully Discharge The Duties Of CouncilD~son To The Best

Of My Skill And Judgment, So, Help Me God.

Debra J. F~g~is, M~yoI~ Date

/ 0
-
O

ruce M. Bowling ( Date



03-EB-20i1 O~:15 CITY OF L4HITE SUL SF05 3ø~5364512 PAGE5

CFFVOF

WHiTE SULPHUR SPRINGS

‘~OATU OF OFFICE”

I, Lloyd F Haynes Do Solemnly Swear That I Will Support The

Constitution Of The United States, And The Constitution Of This State

Of West Virginia, And That OfThe City Of White Sulphur Springs, And

That I Will Faithfully Discharge The Duties Of Councilperson To The Best

Of My Skill And Judgment, So, Help Me God.

EDIQQ~~ ATcC~13A
Debra J. Fo~jJi, May~n~

St~

Date

L14d E. Haynesd



West Virginia Infrastructure & Jobs Development Council

Public Members~ 300 Summers Street. Suite 980

Kenneth Lowe, Jr. Charleston, West Virginia 25301

Shepherdatown Telephone: (304) 558-4607

Dwight Calhoun Facsinul
. (304) 558-4609

Petersburg
Dave McComas Jeft~rson E. Brady, PE

Prichaxd Executive Director

Ron Justice
Morgantown Jefferson.Brady@verizon.net

August ii, 2008

The Honorable Debra Fogus
Mayor, City of White Sulphur Springs
34 West Main Street

White Sulphur Springs, West Virginia 24986

Re: City of White Sulphur Springs
Water Project 2008W- 1021

Dear Mayor Fogus:

The West Virginia Infrastructure and Jobs Development Council (the “Council”) has reviewed the

City of White Sulphur Springs’ (the “City”) revised preliminary application to upgrade the existing water
treatment plant and water distribution system (the “Project”).

Based on the findings of the Water Technical Review Committee, the Council has determined that

the Project is technically feasible within the guidelines ofthe Infrastructure and Jobs Development Act. The

City should carefully review the enclosed comments ofthe Water Technical Review Committee as the City

may need to address certain issues raised in said comments as it proceeds with the Project.

Upon consideration of the revised preliminary application, the Council determined that the City
should pursue a $9,780,000 Drinking Water Treatment Revolving Fund loan to fund this project. Please

contact the West Virginia Bureau ofPublic Health office at (304) 558-6749 for specific information on the

steps the City needs to follow to apply for these funds. Please note that this letter does not constitute

funding approval from this agency.

If you have any questions regarding this matter, please contact JeffBrady at (304) 558-4607.

) ~9.
Lowe, Jr.

Enclosure

cc: Bob DeCrease, P.E., BPH (w/o enclosure) (via e-mail)

Region IV Planning & Development Council

Paul Ghosh, P.E., Ghosh Engineers, Inc.



DWTRF

(08/10)

LOAN AGREEMENT

THIS DRINKING WATER TREATMENT REVOLVING FUND LOAN

AGREEMENT (the “Loan Agreement”), made and entered into in several counterparts,

by and between the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY, a

governmental instrumentality and body corporate of the State of West Virginia (the

“Authority”), acting under the direction of the WEST VIRGINIA BUREAU FOR

PUBLIC HEALTH, a division of the West Virginia Department of Health and Human

Resources (the “BPH”), and the local entity designated below (the “Local Entity”).

CITY OF WHITE SULPHUR SPRINGS (2008W-1021)

(Local Entity)

WITNES SETH:

WHEREAS, the United States Congress under Section 1452 of the Safe

Drinking Water Act, as amended (the “Safe Drinking Water Act”), has provided for

capitalization grants to be awarded to states for the express purpose of establishing and

maintaining drinking water treatment revolving funds for the construction, acquisition
and improvement of drinking water systems;

WHEREAS, pursuant to the provisions of Chapter 16, Article 13C of the

Code of West Virginia, 1931, as amended (the “Act”), the State of West Virginia (the

“State”) has established a drinking water treatment revolving fund program (the

“Program”) to direct the distribution of loans to eligible Local Entities pursuant to the

Safe Drinking Water Act;

WHEREAS, under the Act the BPH is designated the instrumentality to

enter into capitalization agreements with the United States Environmental Protection

Agency (“EPA”) to accept capitalization grant awards (U.S. General Services

Administration; Catalog of Federal Domestic Assistance 32nd Edition §66.458 (1998))
and BPH has been awarded capitalization grants to partially fund the Program;
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WHEREAS, the Act establishes a permanent perpetual fund known as the

“West Virginia Drinking Water Treatment Revolving Fund” (hereinafter the “Fund”),
which fund is to be administered and managed by the Authority under the direction of the

BPH;

WHEREAS, pursuant to the Act, the Authority and BPH are empowered to

make loans from the Fund to Local Entities for the design, acquisition or construction of

drinking water projects by such Local Entities, all subject to such provisions and

limitations as are contained in the Safe Drinking Water Act and the Act;

WHEREAS, the Local Entity constitutes a local entity as defined by the

Act;

WHEREAS, the Local Entity is included on the BPH State Project Priority
List and the Intended Use Plan and has met BPH’ s pre-application requirements for the

Program;

WHEREAS, the Local Entity is authorized and empowered by the statutes

of the State to acquire, construct, improve, operate and maintain a drinking water project
and to finance the cost of acquisition and construction of the same by borrowing money

to be evidenced by revenue bonds issued by the Local Entity;

WHEREAS, the Local Entity intends to construct, is constructing or has

constructed such a drinking water project at the location and as more particularly
described and set forth in the Application, as hereinafter defined (the “Project”);

WHEREAS, the Local Entity has completed and filed with the Authority
and BPH an Application for a Construction Loan with attachments and exhibits and an

Amended Application for a Construction Loan also with attachments and exhibits

(together, as further revised and supplemented, the “Application”), which Application is

incorporated herein by this reference; and

WHEREAS, having reviewed the Application and the Fund having
available sufficient funds therefor, the Authority and BPH are willing to lend the Local

Entity the amount set forth on Schedule X attached hereto and incorporated herein by
reference, through the purchase of revenue bonds of the Local Entity with moneys held in

the Fund, subject to the Local Entity’s satisfaction of certain legal and other requirements
of the Program.
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NOW, THEREFORE, in consideration of the premises and the mutual

agreements hereinafter contained, the Local Entity, BPH and the Authority hereby agree

as follows:

ARTICLE I

Definitions

1.1 Except where the context clearly indicates otherwise, the terms

“Authority,” “cost,” “fund,” “local entity,” and “project” have the definitions and

meanings ascribed to them in the Act or in the DWTRF Regulations.

1.2 “Consulting Engineers” means the professional engineer, licensed by
the State, designated in the Application and any successor thereto.

1.3 “Cross Cutter Authorities” means federal laws and authorities that

apply by their terms to projects or activities receiving federal assistance.

1.4 “Loan” means the loan to be made by the Authority and BPH to the

Local Entity through the purchase of Local Bonds, as hereinafter defined, pursuant to this

Loan Agreement.

1.5 “Local Act” means the official action of the Local Entity required by
Section 4.1 hereof, authorizing the Local Bonds.

1.6 “Local Bonds” means the revenue bonds to be issued by the Local

Entity pursuant to the provisions of the Local Statute, as hereinafter defined, to evidence

the Loan and to be purchased by the Authority with money held in the Fund, all in

accordance with the provisions of this Loan Agreement.

1.7 “Local Statute” means the specific provisions of the Code of West

Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.8 “Operating Expenses” means the reasonable, proper and necessary

costs of operation and maintenance of the System, as hereinafter defined, as should

normally and regularly be included as such under generally accepted accounting
principles.
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1.9 “Program” means the drinking water facility acquisition,
construction and improvement program coordinated through the capitalization grants

program established under the Safe Drinking Water Act and administered by BPH.

1.10 “Project” means the drinking water project hereinabove referred to,

to be constructed or being constructed by the Local Entity in whole or in part with the net

proceeds of the Local Bonds or being or having been constructed by the Local Entity in

whole or in part with the proceeds of bond anticipation notes or other interim financing,
which is to be paid in whole or in part with the net proceeds of the Local Bonds.

1.11 “DWTRF Regulations” means the regulations set forth in the West

Virginia Code of State Regulations.

1.12 “System” means the drinking water system owned by the Local

Entity, of which the Project constitutes all or to which the Project constitutes an

improvement, and any improvements thereto hereafter constructed or acquired from any

sources whatsoever.

1.13 Additional terms and phrases are defined in this Loan Agreement as

they are used.

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the design, construction and

acquisition of the facilities described in the Application, to be, being or having been

constructed in accordance with plans, specifications and designs prepared for the Local

Entity by the Consulting Engineers, the BPH and Authority having found, to the extent

applicable, that the Project is consistent with the applicable provisions of the Program.

2.2 Subject to the terms, conditions and provisions of this Loan

Agreement and the Local Act, the Local Entity has acquired, or shall do all things

necessary to acquire, the proposed site of the Project and shall do, is doing or has done all

things necessary to construct the Project in accordance with the plans, specifications and

designs prepared for the Local Entity by the Consulting Engineers.

2.3 All real estate and interests in real estate and all personal property

constituting the Project and the Project site heretofore or hereafter acquired shall at all

times be and remain the property of the Local Entity, subject to any mortgage lien or
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other security interest as is provided for in the Local Statute unless a sale or transfer of all

or a portion of said property is approved by BPH and the Authority.

2.4 The Local Entity agrees that the Authority and BPH and their

respective duly authorized agents shall have the right at all reasonable times to enter upon

the Project site and Project facilities and to examine and inspect the same. The Local

Entity further agrees that the Authority and BPH and their respective duly authorized

agents shall, prior to, during and after completion of construction and commencement of

operation of the Project, have such rights of access to the System site and System
facilities as may be reasonably necessary to accomplish all of the powers and rights of the

Authority and BPH with respect to the System pursuant to the pertinent provisions of the

Act.

2.5 The Local Entity shall keep complete and accurate records of the

cost of acquiring the Project site and the costs of constructing, acquiring and installing
the Project. The Local Entity shall permit the Authority and BPH, acting by and through
their directors or duly authorized agents and representatives, to inspect all books,

documents, papers and records relating to the Project and the System at any and all

reasonable times for the purpose of audit and examination, and the Local Entity shall

submit to the Authority and BPH such documents and information as it may reasonably
require in connection with the construction, acquisition and installation of the Project, the

operation and maintenance of the System and the administration of the Loan or of any

State and federal grants or other sources of financing for the Project.

2.6 The Local Entity agrees that it will permit the Authority and BPH

and their respective agents to have access to the records of the Local Entity pertaining to

the operation and maintenance of the System at any reasonable time following
completion of construction of the Project and commencement of operation thereof or if

the Project is an improvement to an existing system at any reasonable time following
commencement of construction.

2.7 The Local Entity shall require that each construction contractor

furnish a performance bond and a payment bond, each in an amount at least equal to one

hundred percent (100%) of the contract price of the portion of the Project covered by the

particular contract, as security for the faithful performance of such contract and shall

verify or have verified such bonds prior to commencement of construction.

2.8 The Local Entity shall require that each of its contractors and all

subcontractors maintain, during the life of the construction contract, workers’

compensation coverage, public liability insurance, property damage insurance and

vehicle liability insurance in amounts and on terms satisfactory to the Authority and BPH
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and shall verify or have verified such insurance prior to commencement of construction.

Until the Project facilities are completed and accepted by the Local Entity, the Local

Entity or (at the option of the Local Entity) the contractor shall maintain builder’s risk

insurance (fire and extended coverage) on a one hundred percent (100%) basis

(completed value form) on the insurable portion of the Project, such insurance to be made

payable to the order of the Authority, the Local Entity, the prime contractor and all

subcontractors, as their interests may appear. If facilities of the System which are

detrimentally affected by flooding are or will be located in designated special flood or

mudslide-prone areas and if flood insurance is available at a reasonable cost, a flood

insurance policy must be obtained by the Local Entity on or before the Date of Loan

Closing, as hereinafter defined, and maintained so long as any of the Local Bonds are

outstanding. Prior to commencing operation of the Project, the Local Entity must also

obtain, and maintain so long as any of the Local Bonds are outstanding, business

interruption insurance if available at a reasonable cost.

2.9 The Local Entity shall provide and maintain competent and adequate
engineering services satisfactory to the Authority and BPH covering the supervision and

inspection of the development and construction of the Project and bearing the

responsibility of assuring that construction conforms to the plans, specifications and

designs prepared by the Consulting Engineers, which have been approved by all

necessary governmental bodies. Such engineer shall certify to the Authority, BPH and

the Local Entity at the completion of construction that construction is in accordance with

the approved plans, specifications and designs, or amendments thereto, approved by all

necessary governmental bodies. The Local Entity shall require the Consulting Engineers
to submit Recipient As-Built Plans, as defined in the DWTRF Regulations, to it within 60

days of the completion of the Project. The Local Entity shall notify BPH in writing of

such receipt.

2.10 The Local Entity shall at all times provide operation and

maintenance of the System in compliance with any and all State and federal standards.

The Local Entity shall employ qualified operating personnel properly certified by the

State. If the Local Entity is a newly established water system, the Local Entity must

employ qualified operating personnel properly certified by the State before the Project is

50% complete and shall retain such a certified operator(s) to operate the System during
the entire term of this Loan Agreement. The newly established Local Entity shall notify
BPH in writing of the certified operator employed at the 50% completion stage.

2.11 The Local Entity hereby covenants and agrees to comply with all

applicable federal and state statutes, rules and regulations, the applicable requirements of

all Cross Cutter Authorities and all applicable local ordinances issued by the Authority,
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BPH or other State, federal or local bodies in regard to the construction of the Project and

operation, maintenance and use of the System.

2.12 The Local Entity, commencing on the date contracts are executed for

the acquisition or construction of the Project and for two years following the completion
of acquisition or construction of the Project, shall each month complete a Monthly
Financial Report, the form of which is attached hereto as Exhibit A and incorporated
herein by reference, and forward a copy by the 10th of each month the Authority.]

2.13 The Local Entity, during construction of the Project, shall complete
Payment Requisition Forms, the form of which is attached hereto as Exhibit B and

incorporated herein by reference, and forward such forms to BPH in compliance with the

Local Entity’s construction schedule.

2.14 The Local Entity shall serve the additional customers at the

location(s) as set forth in Schedule X. The Local Entity shall not reduce the amount of

additional customers served by the project without the prior written approval of the WDA

Board. Following completion of the Project the Local Entity shall certify to the

Authority the number of customers added to the System.

2.15 The Local Entity shall perform an annual maintenance audit which

maintenance audit shall be submitted to the Authority and the Public Service Commission

of West Virginia in the manner prescribed by and the guidelines established by the

Authority and the PSC.

ARTICLE III

Conditions to Loan;
Issuance of Local Bonds

3.1 The agreement of the Authority and BPH to make the Loan is

subject to the Local Entity’s fulfillment, to the satisfaction of the Authority and BPH, of

each and all of those certain conditions precedent on or before the delivery date for the

Local Bonds, which shall be the date established pursuant to Section 3.4 hereof. Said

conditions precedent are as follows:

(a) The Local Entity shall have delivered to BPH and the

Authority a report listing the specific purposes for which the proceeds of the Loan will be

expended;

(b) The Local Entity shall have performed and satisfied all of the

terms and conditions to be performed and satisfied by it in this Loan Agreement;
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(c) The Local Entity shall have authorized the issuance of and

delivery to the Authority of the Local Bonds described in this Article III and in Article IV

hereof;

(d) The Local Entity shall either have received bids or entered

into contracts for the construction of the Project, which are in an amount and otherwise

compatible with the plan of financing described in the Application; provided, that, if the

Loan will refund an interim construction financing, the Local Entity must either be

constructing or have constructed its Project for a cost and as otherwise compatible with

the plan of financing described in the Application; and, in either case, the Authority and

BPH shall have received a certificate of the Consulting Engineers to such effect, the form

of which certificate is attached hereto as Exhibit C;

(e) The Local Entity shall have obtained all permits required by
the laws of the State and the federal government necessary for the construction of the

Project, and the Authority and BPH shall have received a certificate of the Consulting

Engineers to such effect;

(f) The Local Entity shall have obtained all requisite orders of

and approvals from the Public Service Commission of West Virginia (the “PSC”) and the

West Virginia Infrastructure and Jobs Development Council necessary for the

construction of the Project and operation of the System, with all requisite appeal periods
having expired without successful appeal, and the Authority and BPH shall have received

an opinion of counsel to the Local Entity, which may be local counsel to the Local Entity,
bond counsel or special PSC counsel but must be satisfactory to the Authority and BPH,

to such effect;

(g) The Local Entity shall have obtained any and all approvals
for the issuance of the Local Bonds required by State law, and the Authority and BPH

shall have received an opinion of counsel to the Local Entity, which may be local counsel

to the Local Entity, bond counsel or special PSC counsel but must be satisfactory to the

Authority and BPH, to such effect;

(h) The Local Entity shall have obtained any and all approvals of

rates and charges required by State law and shall have taken any other action required to

establish and impose such rates and charges (imposition of such rates and charges is not,

however, required to be effective until completion of construction of the Project), with all

requisite appeal periods having expired without successful appeal, and the Authority and

BPH shall have received an opinion of counsel to the Local Entity, which may be local
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counsel to the Local Entity, bond counsel or special PSC counsel but must be satisfactory
to the Authority and BPH, to such effect;

(i) Such rates and charges for the System shall be sufficient to

comply with the provisions of Subsections 4.1(a) and 4.1 (b)(ii) hereof, and the Authority
and BPH shall have received a certificate of the accountant for the Local Entity, or such

other person or firm experienced in the finances of local entities and satisfactory to the

Authority and BPH, to such effect;

(j) The net proceeds of the Local Bonds, together with all

moneys on deposit or to be simultaneously deposited (or, with respect to proceeds of

grant anticipation notes or other indebtedness for which a binding purchase contract has

been entered, to be deposited on a date certain) and irrevocably pledged thereto and the

proceeds of grants irrevocably committed therefor, shall be sufficient to pay the costs of

construction and acquisition of the Project as set forth in the Application, and the

Authority and BPH shall have received a certificate of the Consulting Engineers, or such

other person or firm experienced in the financing of drinking water projects and

satisfactory to the Authority and BPH, to such effect, such certificate to be in form and

substance satisfactory to the Authority and BPH, and evidence satisfactory to the

Authority and BPH of such irrevocably committed grants; and

(k) The Local Entity shall have obtained 100% of the titles,

easements and rights-of-way, or shall have received rights-of-entry for the same and the

Authority and BPH shall receive an opinion of counsel to the Local Entity, satisfactory to

the Authority and BPH, to such effect.

3.2 Subject to the terms and provisions of this Loan Agreement, the

rules and regulations promulgated by the BPH, including the DWTRF Regulations, or

any other appropriate State agency and any applicable rules, regulations and procedures
promulgated from time to time by the federal government, it is hereby agreed that the

Authority shall make the Loan to the Local Entity and the Local Entity shall accept the

Loan from the Authority, and in furtherance thereof it is agreed that the Local Entity shall

sell to the Authority and the Authority shall make the Loan by purchasing the Local

Bonds in the principal amount and at the price set forth in Schedule X hereto. The Local

Bonds shall have such further terms and provisions as described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner

hereinafter provided in this Loan Agreement.

3.4 The Local Bonds shall be delivered to the Authority, at the offices of

the Authority, on a date designated by the Local Entity by written notice to the Authority,
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which written notice shall be given not less than ten (10) business days prior to the date

designated; provided, however, that if the Authority is unable to accept delivery on the

date designated, the Local Bonds shall be delivered to the Authority on a date as close as

possible to the designated date and mutually agreeable to the Authority, BPH and the

Local Entity. The date of delivery so designated or agreed upon is hereinafter referred to

as the “Date of Loan Closing.” Notwithstanding the foregoing, the Date of Loan Closing
shall in no event occur more than ninety (90) days after the date of execution of this Loan

Agreement by the Authority.

3.5 The Local Entity understands and acknowledges that it is one of

several local entities which have applied to the Authority and BPH for loans from the

Fund to finance drinking water projects and that the obligation of the Authority to make

any such loan is subject to the Local Entity’s fulfilling all of the terms and conditions of

this Loan Agreement on or prior to the Date of Loan Closing and to the requirements of

the Program. The Local Entity specifically recognizes that the Authority will not

purchase the Local Bonds unless and until sufficient funds are available in the Fund to

purchase all the Local Bonds and that, prior to execution of this Loan Agreement, the

Authority may purchase the bonds of other local entities set out in the State Project
Priority List, as defined in the DWTRF Regulations. The Local Entity further

specifically recognizes that all loans will be originated in conjunction with the DWTRF

Regulations and with the prior approval of BPH or such later date as is agreed to in

writing by the BPH.

3.6 The Local Entity shall provide BPH with the appropriate
documentation to comply with the special conditions regarding the special requirements
established by federal and State regulations as set forth in Exhibit D attached hereto at

such times as are set forth therein.

3.7 The Local Entity shall comply with the following conditions:

(a) The Local Entity shall develop and implement an asset

management plan in accordance with BPH guidelines and approved by BPH.

(b) The Local Entity shall comply with Title 40 CFR Part 34,

New Restrictions on Lobbying.

(c) The Local Entity shall comply with Section 6002 of the

Resource Conservation and Recovery Act (RCRA) (42 U.S.C. 6962). Regulations issued

under RCRA Section 6002 apply to any acquisition of an item where the purchase price
exceeds $10,000 or where the quantity of such items acquired in the course of the

preceding fiscal year was $10,000 or more. RCRA Section 6002 requires that preference
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be given in procurement programs to the purchase of specific products containing
recycled materials identified in guidelines developed by EPA. These guidelines are listed

in 40 CFR 247.

(d) The Local Entity shall comply with Subpart C of 2 CFR Part

180 and 2 CFR Part 1532, entitled “Responsibilities of Participants Regarding
Transactions (Doing Business with Other Persons). To the extent required by BPH, the

Local Entity shall provide certifications as to compliance.

(e) The Local Entity shall comply with all requests for data

related to the use of the funds provided under this agreement.

(f) The Local Entity shall allow any appropriate representative of

the Office of US Inspector General to (1) examine its records relating to the Project and

this Agreement and (2) interview any officer or employee of the Local Entity.

(g) The Local Entity must promptly refer to EPA’s Inspector
General any credible evidence that a principal, employee, agent, sub-grantee contractor,

subcontractor, loan recipient, or other person has submitted a false claim under the False

Claims Act or has committed a criminal or civil violation of laws pertaining to fraud,

conflict of interest, bribery, gratuity, or similar misconduct involving funds provided
under this Agreement.

(h) The Local Entity shall not use funds for particular activities

for any casino or other gambling establishment, aquarium, zoo, golf course, or swimming
pool.

(i) The Local Entity shall require that all laborers and mechanics

employed by its contractors and subcontractors be paid wages at rates not less than the

higher of those prevailing on projects of a character similar in the locality as determined

by the Secretary of Labor (DOL) in accordance with subchapter IV of chapter 31 of title

40, United States Code or the prevailing wage rate set by the State. The Local Entity
must require that contractors and subcontractors obtain wage determinations from DOL

and comply with DOL guidance and regulations implementing wage rate requirements.

(j) Pursuant to 40 CFR, Section 33.301, the Local Entity agrees

to make Disadvantage Business Enterprise (DBE) good faith efforts whenever procuring
construction, equipment, services and supplies, and to require that prime contractors also

comply. The Local Entity shall provide BPH with DBE participation reports semi

annually.
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(k) The Local Entity shall comply with Title VI of the Civil

Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, Title IX of the

Education Amendments of 1972, the Age Discrimination Act of 1975, and a variety of

program-specific statutes with nondiscrimination requirements. The Local Entity shall

also comply with Title VII of the Civil Rights Act of 1964 (prohibiting race, color,

national origin, religion, and sex discrimination in employment), the Americans with

Disabilities Act (prohibiting disability discrimination in employment and in services

provided by State and Local Entities, businesses, and non-profit agencies), and the Fair

Housing Act (prohibiting race, color, national origin, age, family status, and disability
discrimination in housing), as well as any other applicable civil rights laws.

ARTICLE IV

Local Bonds; Security for Loan;

Repayment of Loan; Interest on Loan;

Fees and Charges

4.1 The Local Entity shall, as one of the conditions of the Authority and

BPH to make the Loan, authorize the issuance of and issue the Local Bonds pursuant to

an official action of the Local Entity in accordance with the Local Statute, which shall, as

adopted or enacted, contain provisions and covenants in substantially the form as follows:

(a) That the gross revenues of the System shall always be used

for purposes of the System. Such gross revenues will be used monthly, in the order of

priority listed below:

(i) to pay Operating Expenses of the System;

(ii) to the extent not otherwise limited by any outstanding
loan resolution, indenture or other act or document and beginning on the date set forth in

Schedule X, to provide debt service on the Local Bonds by depositing in a sinking fund

one-third (1/3) of the interest payment next coming due on the Local Bonds and one-third

(1/3) of the principal payment next coming due on the Local Bonds and, beginning three

(3) months prior to the first date of payment of principal of the Local Bonds, if the

reserve account for the Local Bonds (the “Reserve Account”) was not funded from

proceeds of the Local Bonds or otherwise concurrently with the issuance thereof in an

amount equal to the maximum amount of principal and interest which will come due on

the Local Bonds in the then current or any succeeding year (the “Reserve Requirement”),
by depositing in the Reserve Account an amount not less than one-twelfth (1/12) of

one-tenth (1/10) of the Reserve Requirement or, if the Reserve Account has been so
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funded (whether by Local Bond proceeds, monthly deposits or otherwise), any amount

necessary to maintain the Reserve Account at th.e Reserve Requirement;

(iii) to create a renewal and replacement, or similar, fund in

an amount equal to two and one-half percent (2-1/2%) of the gross revenues from the

System, exclusive of any payments into the Reserve Account, for the purpose of

improving or making emergency repairs or replacements to the System or eliminating any

deficiencies in the Reserve Account; and

(iv) for other legal purposes of the System, including

payment of debt service on other obligations junior, subordinate and inferior to the Local

Bonds.

Provided that if the Local Entity has existing outstanding indebtedness

which has greater coverage or renewal and replacement fund requirements, then the

greater requirements will prevail until said existing indebtedness is paid in full.

(b) Covenants substantially as follows:

(i) That the Local Bonds shall be secured by a pledge of

either the gross or net revenues, as applicable, of the System as provided in the Local

Act;

(ii) That the schedule of rates or charges for the services of

the System shall be sufficient to provide funds which, along with other revenues of the

System, will pay all Operating Expenses and leave a balance each year equal to at least

one hundred fifteen percent (115%) of the maximum amount required in any year for

debt service on the Local Bonds and all other obligations secured by a lien on or payable
from the revenues of the System prior to or on a parity with the Local Bonds or, if the

Reserve Account is funded (whether by Local Bond proceeds, monthly deposits or

otherwise) at an amount equal to the Reserve Requirement and any reserve account for

any such prior or parity obligations is funded at least at the requirement therefor, equal to

at least one hundred ten percent (110%) of the maximum amount required in any year for

debt service on the Local Bonds and any such prior or parity obligations;

(iii) That the Local Entity will complete the Project and

operate and maintain the System in good condition;

(iv) That, except as otherwise required by State law or the

DWTRF Regulations, the System may not be sold, mortgaged, leased or otherwise

disposed of, except as a whole, or substantially as a whOle, and only if the net proceeds to
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be realized from such sale, mortgage, lease or other disposition shall be sufficient to fully

pay all of the Local Bonds outstanding and further provided that portions of the System
when no longer required for the ongoing operation of the System as evidenced by
certificates from the Consulting Engineer, may be disposed of with such restrictions as

are normally contained in such covenants;

(v) That the Local Entity shall not issue any other

obligations payable from the revenues of the System which rank prior to, or equally, as to

lien and security with the Local Bonds, except parity bonds which shall only be issued if

net revenues of the System prior to issuance of such parity bonds, plus reasonably

projected revenues from rate increases and the improvements to be financed by such

parity bonds, shall not be less than one hundred fifteen percent (115%) of the maximum

debt service in any succeeding year on all Local Bonds and parity bonds theretofore and

then being issued and on any obligations secured by a lien on or payable from the

revenues of the System prior to the Local Bonds and with the prior written consent of the

Authority;

(vi) That the Local Entity will carry such insurance as is

customarily carried with respect to works and properties similar to the System, including
those specified by Section 2.8 hereof;

(vii) That the Local Entity will not render any free services

of the System;

(viii) That the Authority may, by proper legal action, compel
the performance of the duties of the Local Entity under the Local Act, including the

making and collection of sufficient rates or charges for services rendered by the System,
and shall also have, in the event of a default in payment of principal of or interest on the

Local Bonds, the right to obtain the appointment of a receiver to administer the System or

construction of the Project, or both, as provided by law and all rights as set forth in

Section 5 of the Act;

(ix) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, all delinquent rates and charges, if not paid
when due, shall become a lien on the premises served by the System;

(x) That, to the extent legally allowable, the Local Entity
will not grant any franchise to provide any services which would compete with the

System;
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(xi) That the Local Entity shall annually, within six months

of the end of the fiscal year, cause the records of the System to be audited by an

independent certified public accountant or independent public accountant and shall

submit the report of said audit to the Authority. If the Local Entity receives $500,000 or

more (in any combination of federal funds) in a fiscal year, the audit shall be obtained in

accordance with the Single Audit Act (as amended from time to time) and the applicable
0MB Circular (or any successor thereto). Financial statement audits are required once all

funds have been received by the Local Entity. The audit shall include a statement that

notes whether the results of tests disclosed instances of noncompliance that are required
to be reported under government auditing standards and, if they are, describes the

instances of noncompliance and the audited financial statements shall include a statement

that notes whether the Local Entity’s revenues are adequate to meet its Operating
Expenses and debt service and reserve requirements;

(xii) That the Local Entity shall annually adopt a detailed,
balanced budget of the estimated revenues and expenditures for operation and

maintenance of the System during the succeeding fiscal year and shall submit a copy of

such budget to the Authority within 30 days of adoption thereof;

(xiii) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, prospective users of the System shall be

required to connect thereto;

(xiv) That the proceeds of the Local Bonds, advanced from

time to time, except for accrued interest and capitalized interest, if any, must (a) be

deposited in a construction fund, which, except as otherwise agreed to in writing by the

Authority, shall be held separate and apart from all other funds of the Local Entity and on

which the owners of the Local Bonds shall have a lien until such proceeds are applied to

the construction of the Project (including the repayment of any incidental interim

financing) and/or (b) be used to pay (or redeem) bond anticipation notes or other interim

funding of such Local Entity, the proceeds of which were used to finance the construction

of the Project; provided that, with the prior written consent of the BPH, the proceeds of

the Local Bonds may be used to fund all or a portion of the Reserve Account, on which

the owner of the Local Bonds shall have a lien as provided herein;

(xv) That, as long as the Authority is the owner of any of

the Local Bonds, the Local Entity may authorize redemption of the Local Bonds with 30

days written notice to BPH and the Authority;

(xvi) That the West Virginia Municipal Bond Commission

(the “Commission”) shall serve as paying agent for all Local Bonds;

{C2025967.1 }
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(xvii) That the Local Entity shall on the first day of each

month (if the first day is not a business day, then the first business day of each month)

deposit with the Commission the required interest, principal and reserve account

payment. The Local Entity shall complete the Monthly Payment Form, attached hereto

as Exhibit E and incorporated herein by reference, and submit a copy of said form along
with a copy of the check or electronic transfer to the Authority by the 5th day of such

calendar month. The Local Entity shall make monthly payments to the Commission by
electronic transfer;

(xviii) That, if required by the Authority and BPH and, unless

it qualifies for an exception to the provisions of Section 148 of the Internal Revenue

Code of 1986, as amended, which exception shall be set forth in an opinion of bond

counsel, the Local Entity will furnish to the Authority, annually, at such time as it is

required to perform its rebate calculations under the Internal Revenue Code of 1986, as

amended, a certificate with respect to its rebate calculations and, at any time, any

additional information requested by the Authority;

(xix) That the Local Entity shall have obtained the

certificate of the Consulting Engineers to the effect that the Project has been or will be

constructed in accordance with the approved plans, specifications and design as

submitted to the Authority and BPH, the Project is adequate for the purposes for which it

was designed, the funding plan as submitted to the Authority and BPH is sufficient to pay

the costs of acquisition and construction of the Project and all permits required by federal

and State laws for construction of the Project have been obtained;

(xx) That the Local Entity shall, to the full extent permitted
by applicable law and the rules and regulations of the PSC, terminate its services to any

customer of the System who is delinquent in payment of charges for services provided by
the System and will not restore such services until all delinquent charges for the services

of the System have been fully paid; and

(xxi) That the Local Entity shall submit all proposed change
orders to the BPH for written approval. The Local Entity shall obtain the written

approval of the BPH before expending any proceeds of the Local Bonds held in

“contingency” as set forth in the final Schedule A attached to the certificate of the

Consulting Engineer. The Local Entity shall obtain the written approval of the BPH

before expending any proceeds of the Local Bonds available due to

bid/construction/project underruns.

{C2025967.I }
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The Local Entity hereby represents and warrants that the Local Act has

been or shall be duly adopted or enacted in compliance with all necessary corporate and

other action and in accordance with applicable provisions of law. All legal matters

incident to the authorization, issuance, validity, sale and delivery of the Local Bonds shall

be approved without qualification by nationally recognized bond counsel acceptable to

the Authority in substantially the form of legal opinion attached hereto as Exhibit F.

4.2 The Loan shall be secured by the pledge and assignment by the

Local Entity, as effected by the Local Act, of the fees, charges and other revenues of the

Local Entity from the System.

4.3 At least two and one-half percent (2½%) of the proceeds of the

Local Bonds will be advanced on the Date of Loan Closing. The remaining proceeds of

the Local Bonds shall be advanced by the Authority monthly as required by the Local

Entity to pay Costs of the Project, provided, however, if the proceeds of the Local Bonds

will be used to repay an interim financing, the proceeds will be advanced on a schedule

mutually agreeable to the Local Entity, the BPH and the Authority. The Local Bonds

shall not bear interest during the construction period but interest shall commence

accruing on the completion date as defined in the DWTRF Regulations, provided that the

annual repayment of principal and payment of interest shall begin not later than one (1)

year after the completion date. The repayment of principal and interest on the Local

Bonds shall be as set forth on Schedule Y hereto. In no event shall the interest rate on or

the net interest cost of the Local Bonds exceed any statutory limitation with regard
thereto.

4.4 The Local Bonds shall be delivered to the Authority in fully
registered form, transferable and exchangeable as provided in the Local Act at the

expense of the Local Entity. Anything to the contrary herein notwithstanding, the Local

Bonds may be issued in one or more series.

4.5 As provided by the DWTRF Regulations, the Local Entity agrees to

pay from time to time, if required by the Authority and BPH, the Local Entity’s allocable

share of the reasonable administrative expenses of the BPH and the Authority relating to

the Program. Such administrative expenses shall be determined by the BPH and the

Authority and shall include, without limitation, Program expenses, legal fees paid by the

BPH and the Authority and fees paid for any bonds or notes to be issued by the Authority
for contribution to the Fund.

4.6 The obligation of the Authority to make any loans shall be

conditioned upon the availability of moneys in the Fund in such amount and on such

(C2025967.I
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terms and conditions as, in the sole judgment of the Authority, will enable it to make the

Loan.

ARTICLE V

Certain Covenants of the Local Entity;
Imposition and Collection of User Charges;

Payments To Be Made by
Local Entity to the Authority

5.1 The Local Entity hereby irrevocably covenants and agrees to comply
with all of the terms, conditions and requirements of this Loan Agreement and the Local

Act. The Local Entity hereby further irrevocably covenants and agrees that, as one of the

conditions of the Authority to make the Loan, it has fixed and collected, or will fix and

collect, the rates, fees and other charges for the use of the System and will take all such

actions necessary to provide funds sufficient to produce the required sums set forth in the

Local Act and in compliance with the provisions of Subsections 4.1(a) and 4.1 (b)(ii)
hereof.

5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be

insufficient to produce the required sums set forth in the Local Act and this Loan

Agreement, the Local Entity hereby covenants and agrees that it will, to the extent or in

the maimer authorized by law, immediately adjust and increase such schedule of rates,

fees and charges (or where applicable, immediately file with the PSC for a rate increase)
and take all such actions necessary to provide funds sufficient to produce the required
sums set forth in the Local Act and this Loan Agreement.

5.3 In the event the Local Entity defaults in any payment due to the

Authority pursuant to this Loan Agreement, the amount of such default shall bear interest

at the interest rate of the installment of the Loan next due, from the date of the default

until the date of the payment thereof.

5.4 The Local Entity hereby irrevocably covenants and agrees with the

Authority that, in the event of any default hereunder by the Local Entity, the Authority

may exercise any or all of the rights and powers granted under Section 5 of the Act,

including, without limitation, the right to impose, enforce and collect charges of the

System.

{C2025967.1
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ARTICLE VI

Other Agreements of the

Local Entity

6.1 The Local Entity hereby acknowledges to the Authority and BPH its

understanding of the provisions of the Act, vesting in the Authority and BPH certain

powers, rights and privileges with respect to drinking water projects in the event of

default by local entities in the terms and covenants of this Loan Agreement, and the Local

Entity hereby covenants and agrees that, if the Authority should hereafter have recourse

to said rights and powers, the Local Entity shall take no action of any nature whatsoever

calculated to inhibit, nullify, void, delay or render nugatory such actions of the Authority
in the due and prompt implementation of this Loan Agreement.

6.2 The Local Entity hereby warrants and represents that all information

provided to the Authority and BPH in this Loan Agreement, in the Application or in any

other application or documentation with respect to financing the Project was at the time,

and now is, true, correct and complete, and such information does not omit any material

fact necessary to make the statements therein, in light of the circumstances under which

they were made, not misleading. Prior to the Authority’s making the Loan and receiving
the Local Bonds, the Authority and BPH shall have the right to cancel all or any of their

obligations under this Loan Agreement if (a) any representation made to the Authority
and BPH by the Local Entity in connection with the Loan shall be incorrect or incomplete
in any material respect or (b) the Local Entity has violated any commitment made by it in

its Application or in any supporting documentation or has violated any of the terms of the

Act, the DWTRF Regulations or this Loan Agreement.

6.3 The Local Entity hereby agrees to repay on or prior to the Date of

Loan Closing any moneys due and owing by it to the Authority or any other lender for

the planning or design of the Project, provided that such repayment shall not be made

from the proceeds of the Loan.

6.4 The Local Entity hereby covenants that, if required by the Authority,
it will rebate any amounts required by Section 148 of the Internal Revenue Code of 1986,

as amended, and will take all steps necessary to make any such rebates. In the event the

Local Entity fails to make any such rebates as required, then the Local Entity shall pay

any and all penalties, obtain a waiver from the Internal Revenue Service and take any

other actions necessary or desirable to preserve the exclusion from gross income for

federal income tax purposes of interest on the Local Bonds.

{C2025967.1)
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6.5 Notwithstanding Section 6.4, the Authority may at any time, in their

sole discretion, cause the rebate calculations prepared by or on behalf of the Local Entity
to be monitored or cause the rebate calculations for the Local Entity to be prepared, in

either case at the expense of the Local Entity.

6.6 The Local Entity hereby agrees to give the Authority prior written

notice of the issuance by it of any other obligations to be used for the System, payable
from the revenues of the System or from any grants for the Project or otherwise related to

the Project or the System.

6.7 The Local Entity hereby agrees to file with the Authority upon

completion of acquisition and construction of the Project a schedule setting forth the

actual costs of the Project and sources of funds.

ARTICLE VII

Miscellaneous

7.1 Schedules X and Y shall be attached to this Loan Agreement by the

Authority as soon as practicable after the Date of Loan Closing is established and shall be

approved by an official action of the Local Entity supplementing the Local Act, a

certified copy of which official action shall be submitted to the Authority.

7.2 If any provision of this Loan Agreement shall for any reason be held

to be invalid or unenforceable, the invalidity or unenforceability of such provision shall

not affect any of the remaining provisions of this Loan Agreement, and this Loan

Agreement shall be construed and enforced as if such invalid or unenforceable provision
had not been contained herein.

7.3 This Loan Agreement may be executed in one or more counterparts,

any of which shall be regarded for all purposes as an original and all of which constitute

but one and the same instrument. Each party agrees that it will execute any and all

documents or other instruments and take such other actions as may be necessary to give
effect to the terms of this Loan Agreement.

7.4 No waiver by any party of any term or condition of this Loan

Agreement shall be deemed or construed as a waiver of any other terms or conditions, nor

shall a waiver of any breach be deemed to constitute a waiver of any subsequent breach,

whether of the same or of a different section, subsection, paragraph, clause, phrase or

other provision of this Loan Agreement.

{C2025967.I
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7.5 This Loan Agreement supersedes all prior negotiations,
representations and agreements between the parties hereto relating to the Loan and

constitutes the entire agreement between the parties hereto in respect thereof.

7.6 By execution and delivery of this Loan Agreement, notwithstanding
the date hereof, the Local Entity specifically recognizes that it is hereby agreeing to sell

its Local Bonds to the Authority and that such obligation may be specifically enforced or

subject to a similar equitable remedy by the Authority.

7.7 This Loan Agreement shall terminate upon the earlier of:

(i) written notice of termination to the Local Entity from either

the Authority or BPH;

(ii) the end of ninety (90) days after the date of execution hereof

by the Authority or such later date as is agreed to in writing by the BPH if the Local

Entity has failed to deliver the Local Bonds to the Authority;

(iii) termination by the Authority and BPH pursuant to Section 6.2

hereof; or

(iv) payment in full of the principal of and interest on the Loan

and of any fees and charges owed by the Local Entity to the Authority or BPH.

In the event funds are not available to make• all of the Loan, the

responsibility of the Authority and BPH to make all the Loan is terminated; provided
further that the obligation of the Local Entity to repay the outstanding amount of the

Loan made by the Authority and BPH is not terminated due to such non-funding on any

balance of the Loan. The BPH agrees to use its best efforts to have the amount

contemplated under this Loan Agreement included in its budget. Non-funding of the

Loan shall not be considered an event of default under this Loan Agreement.

{C2025967.1 }
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IN WITNESS WHEREOF, the parties hereto have caused this Loan

Agreement to be executed by their respective duly authorized officers as of the date

executed below by the Authority.

CITY OF WHITE SULPHUR SPRINGS

(SEAL)

~
Its’(iecorder

By:
Its: Mayor
Date: April 14, 2011

(SEAL)

Attest:

CI~c? Q. C~)Ir~Jf~
Its: Authorized Officer

{C2025967.1 }

WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY

By:
Its: Executive

Date: April 14, 2011
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EXHIBIT A

MONTHLY FINANCIAL REPORT

Name of Local Entity
Name of Bond Issue(s)

Type of Project __________________________Water Wastewater

Fiscal Year ___________________________Report Month__________________________

Budget
Year To

Total Budget Date Minus

Current Year Year Total Year

Item Month To Date To Date To Date

1. Gross Revenues

2. Operating Expenses

3. Bond Payments:

Type of Issue
___________

___________ ___________ ___________

Clean Water SRF
__________ __________ __________ __________

Drinking Water TRF
__________ __________ __________ __________

Infrastructure Fund
___________ ___________ ___________ ___________

Water Development
Authority

Rural Utilities Service

Economic Development
Administration

Other (Identify)

4. Renewal and

Replacement
Fund Deposits

Name of Person Completing Form

Address

Telephone
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INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

Item 1 You will need a copy of the current fiscal year budget adopted by the Local Entity
to complete Items 1 and 2. In Item 1, provide the amount of actual Gross

Revenues for the current month and the total amount year-to-date in the

respective columns. Divide the budgeted annual Gross Revenues by 12.

For example, if Gross Revenues of $1,200 are anticipated to be received for

the year, each month the base would be increased by $100 ($1,200/12).
This is the incremental amount for the Budget Year-to-Date column.

Item 2 Provide the amount of actual Operating Expenses for the current month and the

total amount year-to-date in the respective columns. Any administrative

fee should be included in the Operating Expenses. Divide the budgeted
annual Operating Expenses by 12. For example, if Operating Expenses of

$900 are anticipated to be incurred for the year, each month the base would

be increased by $75 ($900/12). This is the incremental amount for the

Budget Year-to-Date column.

Item 3 Provide the Bond Payments (principal, interest and reserve account) fOr all the

outstanding bonds of the Local Entity according to the source of funding.
For example, Clean Water State Revolving Fund loan from Department of

Environmental Protection, Drinking Water Treatment Revolving Fund loan

from Bureau for Public Health, Infrastructure Fund loan from Infrastructure

and Jobs Development Council, or a loan from the Water Development

Authority, etc.

Item 4 Provide the amount deposited into the Renewal and Replacement Fund each

month. This amount is equal to 2.5% of Gross Revenues minus the total

reserve account payments included in Item 3. If Gross Revenues are

$1,200, then $30 (2.5% of $1,200), LESS the amount of all reserve account

payments in Item 3 should be deposited into the Renewal and Replacement
Fund. The money in the Renewal and Replacement Fund should be kept

separate and apart from all other funds of the Local Entity.

The Local Entity must complete the Monthly Financial Report and forward it to the

Water Development Authority by the 10th day of each month, commencing on the

date contracts are executed for the acquisition or construction of the Project and for

two years following the completion of acquisition or construction of the Project.
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EXHIBIT B

PAYMENT REOUISITION FORM
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EXHIBIT C

FORM OF CERTIFICATE OF CONSULTING ENGINEER

(Issuer)

(Name of Bonds)

I,
_________________________, Registered Professional Engineer, West

Virginia License No. ,of ___________________________Consulting Engineers,
hereby certify as follows:

1. My firm is engineer for the acquisition and construction of

_____________________

to the
___________________________

system (the “Project”) of

(the “Issuer”), to be constructed primarily in

County, West Virginia, which acquisition and construction

are being permanently financed in part by the above-captioned bonds (the “Bonds”) of

the Issuer. Capitalized words used herein and not defined herein shall have the same

meaning set forth in the bond
_________________

adopted or enacted by the Issuer on

____________

and the Loan Agreement by and between the Issuer and the West

Virginia Water Development Authority (the “Authority”), on behalf of the West Virginia
Bureau for Public Health (the “BPH”), dated

_________________

2. The Bonds are being issued for the purposes of (i)

_________________________________,and (ii) paying certain issuance and other costs in

connection therewith.

3. To the best of my knowledge, information and belief, (i) within the

limits and in accordance with the applicable and governing contractual requirements
relating to the Project, the Project will be constructed in general accordance with the

approved plans, specifications and designs prepared by my firm and approved by BPH

and any change orders approved by the Issuer, BPH and all necessary governmental
bodies; (ii) the Project, as designed, is adequate for its intended purpose and has a useful

life of at least
_____

years, if properly operated and maintained, excepting anticipated
replacements due to normal wear and tear; (iii) the Issuer has received bids for the

acquisition and construction of the Project which are in an amount and otherwise

compatible with the plan of financing set forth in Schedule B attached hereto as Exhibit

A, and my firm’ has ascertained that all successful bidders have made required provisions

‘If another responsible party, such as the Issuer’s attorney, reviews the insurance and payment bonds, then
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for all insurance and payment and performance bonds and that such insurance policies or

binders and such bonds have been verified for accuracy; (iv) the successful bidders

received any and all addenda to the original bid documents; (v) the bid documents

relating to the Project reflect the Project as approved by the BPH and the bid forms

provided to the bidders contain all critical operational components of the Project; (vi) the

successful bids include prices for every item on such bid forms; (vii) the uniform bid

procedures were followed; (viii) the Issuer has obtained all permits required by the laws

of the State of West Virginia and the United States necessary for the acquisition and

construction of the Project and operation of the System; (ix) as of the effective date

thereof2, the rates and charges for the System as adopted by the Issuer will be sufficient

to comply with the provisions of the Loan Agreement; (x) the net proceeds of the Bonds,

together with all other moneys on deposit or to be simultaneously deposited and

irrevocably pledged thereto and the proceeds of grants, if any, irrevocably committed

therefor, are sufficient to pay the costs of acquisition and construction of the Project

approved by BPH; and (xi) attached hereto as Exhibit A is the final amended “Schedule

B - Total Cost of Project; Sources of Funds and Cost of Financing” for the Project.

WITNESS my signature and seal on this ____day of
_____________

SEAL]

By:

West Virginia License No.

insert the following: and in reliance upon the opinion of
___________, Esq.] and delete “my firm has ascertained

that”.

21f the Rule 42 Exhibit and/or rate structure was prepared by an accountant, then insert the following: “In

reliance upon the certificate of
____________________

of even date herewith,” at the beginning of (ix).
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EXHIBIT D

SPECIAL CONDITIONS

A~ PUBLIC RELEASE REQUIREMENT - The Local Entity agrees to

include, when issuing statements, press releases, requests for proposals, bid solicitations,

groundbreaking or project dedication program documents and other documents

describing projects or programs funded in whole or in part with federal money, (1) the

percentage of the total costs of the program or project which will be financed with federal

money, (2) the dollar amount of federal funds for the project or program, and (3)

percentage and dollar amount of the total costs of the project or program that will be

financed by non-governmental sources.

B. EXHIBIT D- 1 — The Local Entity shall complete the form attached

as Exhibit D-1 and submit to the BPH prior to the Closing.
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~rnt N~~ft~______

EXHIBIT D-1
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EXHIBIT E

MONTHLY PAYMENT FORM

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: Name of bond issue]

Ladies and Gentlemen:

The following deposits were made to the West Virginia Municipal Bond

Commission

on behalf of ____________________________on
______________

Local Entity] Date]

Sinking Fund:

Interest $______________

Principal $____________

Total: $_____________

Reserve Account: $____________

Witness my signature this
—

day of
_______________________

Name of Local Entity]

By:
Authorized Officer

Enclosure: wire transfer form
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EXHIBIT F

OPINION OF BOND COUNSEL FOR LOCAL ENTITY

To Be Dated as of Date of Loan Closing]

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

West Virginia Bureau for Public Health

815 Quarrier Street, Suite 418

Charleston, WV 25301-2616

Ladies and Gentlemen:

We are bond counsel to ___________________(the “Local Entity”), a

We have examined a certified copy of proceedings and other papers relating to the

authorization of a (i) loan agreement dated
______________, including all schedules and

exhibits attached thereto (the “Loan Agreement”), between the Local Entity and the West

Virginia Water Development Authority (the “Authority”), on behalf of the West Virginia
Bureau for Public Health (the “BPH”), and (ii) the issue of a series of revenue bonds of

the Local Entity, dated __________(the “Local Bonds”), to be purchased by the

Authority in accordance with the provisions of the Loan Agreement. The Local Bonds

are issued in the principal amount of $
,

in the form of one bond,

registered as to principal and interest to the Authority, with principal and interest payable
quarterly on March 1, June 1, September 1, and December 1 of each year, beginning
____________1,

____,
and ending 1,

____,
all as set forth in the “Schedule

Y” attached to the Loan Agreement and incorporated in and made a part of the Local

Bonds.

The Local Bonds are issued for the purposes of (i)
_________________,

and (ii)

paying certain issuance and other costs in connection therewith.

We have also examined the applicable provisions of ___________________of the

Code of West Virginia, 1931, as amended (the “Local Statute”), and the bond

duly adopted or enacted by the Local Entity on
______________,

as

supplemented by the supplemental resolution duly adopted by the Local Entity on

(collectively, the “Local Act”), pursuant to and under which Local

Statute and Local Act the Local Bonds are authorized and issued, and the Loan
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Agreement has been undertaken. The Local Bonds are subject to redemption prior to

maturity to the extent, at the time, under the conditions and subject to the limitations set

forth in the Local Act and the Loan Agreement.

Based upon the foregoing and upon our examination of such other documents as

we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed on behalf

of the Local Entity and is a valid and binding special obligation of the Local Entity,
enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and the BPH

and cannot be amended so as to affect adversely the rights of the Authority or the BPH or

diminish the obligations of the Local Entity without the consent of the Authority and the

BPH.

3. The Local Entity is a duly organized and validly existing
with full power and authority to acquire and construct the Project, to operate and

maintain the System, to adopt or enact the Local Act and to issue and sell the Local

Bonds, all under the Local Statute and other applicable provisions of law.

4. The Local Act and all other necessary orders and resolutions have been

legally and effectively adopted or enacted by the Local Entity and constitute valid and

binding obligations of the Local Entity, enforceable against the Local Entity in

accordance with their terms. The Local Act contains provisions and covenants

substantially in the form of those set forth in Section 4.1 of the Loan Agreement.

5. The Local Bonds have been duly authorized, issued, executed and delivered

by the Local Entity to the Authority and are valid, legally enforceable and binding special
obligations of the Local Entity, payable from the gross or net revenues of the System set

forth in the Local Act and secured by a first lien on and pledge of the gross or net

revenues of the System, all in accordance with the terms of the Local Bonds and the

Local Act.

6. The Local Bonds are, by statute, exempt ,
and under

existing statutes and court decisions of the United States of America, as presently written

and applied, the interest on the Local Bonds is excludable from the gross income of the

recipients thereof for federal income tax purposes.

No opinion is given herein as to the effect upon enforceability of the Local Bonds

of bankruptcy, insolvency, reorganization, moratorium and other laws affecting creditors’

rights or in the exercise of judicial discretion in appropriate cases.
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We have examined executed and authenticated Local Bond numbered R- 1, and in

our opinion the form of said bond and its execution and authentication are regular and

proper.

Very truly yours,
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SCHEDULE X

DESCRIPTION OF LOCAL BONDS

A. Series A Bonds (Principal Forgiveness)

Principal Amount of Local Bonds $4,252,750
Purchase Price of Local Bonds $4,252,750

B. Series B Bonds

Principal Amount of Local Bonds $8,000,000
Purchase Price of Local Bonds $8,000,000

The Series A shall bear no interest. The Authority at the direction of the BPH

shall forgive the principal amount of the Series A Bonds, with no administrative fee.

Principal forgiveness shall begin on June 1, 2011, and shall be made quarterly thereafter

(March 1, June 1, September 1 and December 1 of each year) as set forth on Schedule Y

attached hereto and incorporated herein by reference.

The Series B Bonds shall bear no interest. Commencing December 1, 2012,

principal of the Local Bonds is payable quarterly, with an administrative fee of 1%.

Quarterly payments will be made on March 1, June 1, September 1 and December 1 of

each year as set forth on the Schedule Y attached hereto and incorporated herein by
reference.

The Local Entity shall submit its payments monthly to the Commission with

instructions that the Commission will make quarterly payments to the Authority at such

address as is given to the Commission in writing by the Authority. If the Reserve

Account is not fully funded at closing, the Local Entity shall commence the payment of

the 1/120 of the maximum annual debt service on the first day of the month it makes its

first monthly payment to the Conmiission. The Local Entity shall instruct the

Commission to notify the Authority of any monthly payments which are not received by
the 20th day of the month in which the payment was due.

The Local Bonds are fully registered in the name of the Authority as to principal
and interest, if any, and the Local Bonds shall grant the Authority a first lien on the gross

or net revenues of the Local Entity’s system as provided in the Local Act.

The Local Entity may prepay the Local Bonds in full at any time at the price of par

upon 30 days’ written notice to the Authority and BPH. The Local Entity shall request
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approval from the Authority and BPH in writing of any proposed debt which will be

issued by the Local Entity on a parity with the Local Bonds which request must be filed

at least 60 days prior to the intended date of issuance.

As of the date of the Loan Agreement, the Local Bonds are on a parity as to liens,

pledge and source of and security for payment with the following obligations of the Local

Entity:

(i) City of White Sulphur Springs Water Refunding Revenue Bonds, Series

2003 A, dated October 15, 2003, issued in the original aggregate principal
amount of $929,000.

Number of New Customers To Be Served: 0

Location: N/A
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SCHEDULE Y

DEBT SERVICE SCHEDULE

BOND_DEBT SERVICE

City of White Sulphur Springs
DWTRF

$4,252,750

10 Years

iDatd

...

Dte /14/11

Delivery

-. ~ -

te~ ~1,’4/.”
... ~.... ...~

Period

-

Debt

SeMce

Prlndpal

Fo~Iveness

~.2L1A2
3/1/13

,~6~19J
106,3191

~ ~.

106,319r
6/1/13 106,3191 106,3191

~ - ~
106,3191 106,319

3/1/14 106,319 106,319

....~.... ~.. .

.2L~LL4 106,319 106,319

12/1/14 106,319 106,319

.~

6/1/15 106,319 106,319

9/1/15 106,319 106,319

12/1/15 106,319 106,319

3/1/16 106,319 106,319

6/1/16 106,319 106,319

9/1/16 106,319 106,319

. 12/1/16 106,319 106,319

3/1/17 106,319 106,319

.

6/1/17 106,319 106,319

106,319

12/1/17j 106,319

3/1/18.j 106,319

6/1/18 106,319

~124_~.~
106,3191
106,3191

106,319r
1 9/1/18 106,319 106,3191

12/1/18 J~9~

,

3/1/19

6/1/19

106,319

106,319

106,3191

106,319j
106,319J9/1/19 106,319

12/1/19 106,319 106,319

3/1/20 106,318 106,318

6/1/20 106,318 106,318

106,318
..~,,,

~ 81
- , ..

~
106,318~
~.~31~8j

.~.. .

~
~_

106,318!

~.1.L1L20

~

106318j
.i9~t8

106,318

~
..

~. ...

6/1/21

L1’~1
3/1/22

~
Q~j~

6/1/22 106,3181

~

9/1/22 106319!

1
106,3191

.

4,252,750!
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~_DEBT SERVICE, ADMINISTRATIVE FEE AND RESERVE FUND PAYMENTS

City of White Sulphur Springs

DWTRF

$8~00,O00

0% Interest Rate’

._._.

~~trativeFee

30 Years ~

Total Debt! Reserve! Total!
Date PrincIpal! Interest! Servic& Admln Fee Fund! Payments~

WiLl ~f63~.75

3/1/131 38,635.751

6/1/131 38,635.751

~~
38,635.75! 10,223.47 6,763.401 55,622.64

.

38,635.75! 10,223.47! 6,763.401 55,622.621

9/1/13! ~
12/1/13 67,634.00’

3/1/14 67,634.00

6/1/14 67,634.001
9/1/14! 67,634.00

*

12/1/141 67,634.00
~-~--~

38,635.751 10.223.471 6.763.401 55’62262L
67,634.001 10,223.47! 6,763.401 84,620.871

67,634.00! 10,22! 6,763.40~84,620.8ZJ
67,634.001 10,223.47 6,763.401 84,620.871

67,634.001 10,223.47 6,763.401 84,620.87

67,634.001 10,223.47 6,763.401 84,620.87
---

00!~
6/1/15167,634.00!

~ 9/U1~ 67,634.00
—

12/1/151 67,634.00

61~634~ 10,223.47 40!8&620~___
67,634.001 10,223.47! 6,763.40! 84,620.87!

6~634.00!, i0~23.47I 6~63.40J84620~7j
67,634.OOj i0223.47J~6,763.40I 84,620.87

I 3/1/16! 67,634.00 67,634.001 10,223.47! 6,763.40! 84,620.87

6/1/16! 67,634.00

. .

9/1/16~ 67,634.00

12/1/16! 67,634.00

./L.~!.~°°
._._._~/~7L~!~00

.

12/1/17~ 67,634.00

~
6/1/181.,.~,634.00

-

-

~

67,634.00! 10,223.471 6763.40 84,620.87!

67,63.0 10223.471 6,763.40! 84,620.871
67,634.00’. 10223.47! 6,763.40! 84,620.87

67.634.00j
-

10,223.47! 6,76340184,62087
-.----.--__----

,

6~634.00l i~223A7f 6763.40! 84,620.87

67,634 .00!. 10,223.47! ~ 84,620.87

67,634.001. 10,223.47J 6,763.40 84,620.87

67,634.001 10,223.47 6,763.40} 84,620.87

67,634.00! 10,223.47 6,763.40! 84,620.87
—________________

9/1/181 67,634.00

12/1/18 67,634.00

3/1/19 67,634.00

67,634.001, 10,223.47

67,634.00! 10,223.47

67,634.00! 10,223.47

6,763.40L~4,620.87

6,763.40! 84,620.87

6,763.40! 84,620.87

6/1/1967,634.00
~_,.

°°9~?L 6,763.401 84,620.87

9/1/19167,634.00

~
I 3/1/20! 67,634.00!

6/1/20! 67,634.00!

9/1/20! 67.63404
~

3/1/21! 67,633.00

67,634.001 10,223.47

67,634.00! 10,223.47

67,634.001 10,223.47

67,634.00! 10,223.47!

67,634.00! 10,223.47

67,633~0! 10,223A7

6,763.40! 84,620.87

6,763.40! 84,620.87

6,763.40! 84,620.87

6,763.40! 84,620.87

6,763.40! 84,620.87

6,?63.40~ 84,619.87
-

67,633.001 10,223.47 6,763.40! 84,619.87

1/21j
,

67,633.00

9/iL~1_~?~.P0 —

1.2/1/21! 67,633.00

67,633.OOj 10,223.47

67,600

67,633.00! 10,223.47

6,763.40! 84,619.87

3.40L,87

6,763.40! 84,619.87

3/1/22 67,633.00 67,633.001 10,223.47 6,763.40! 84,619.87

6/1/22k 67,633.00

9/1/22! 67,633.00

*

12/1/22! 67633~00

3/1/23! 67,633.00

6/1/23~
9/1/23 67,63~~00

‘~ i~——

67,633.001 10~23.47 ~6763.40 ~,6i9.87

67,633.00! 10,223.47 6,763.40! 84,619.87

67,633.00L~223.47I__‘ 77,856.47

67,633.001 10,223.471 77,856.47

67,633.001 10,223.47 77,856.47

67,633.001 10,223.47 77,856.47

.
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DEBT SERVICE, ADMINISTRATIVE FEE AND RESERVE FUND PAYMENTS

City of White Sulphur Springs

DWTRF

______

$8,000,000

0% Interest Rate

1% Administrative_Fee
____________

30 Years

Total Debt Reserve Totali

Date Principal Interest Service! Admin Feel Fund Payments’!

2/ .633.00 7,633.00 10,223.461 77,856.46!
- — . -

3/1/36

6/1/36

9/1/36

67,43~00

1’~~~~:°°

67,633.00

— --------

67,433.00

~

67,633.00

10,223.461

~L_.........
10,223.461

77,8~~_

~

77,856.46!

12/1/36 67,633.00 67,633.00 10,223.4611 77,856.46j

..!/~/~Y ._Z3~.90 10,223.46k 77,856.46L

6/1/37 67,633.00 67,633.00 10,223.461 77,856.46!

9/1/37 67,633.00 67,633.00 10,223.461 77,856.461

12/1/37 67,633.00 67,633.00 10,223.461. 77,856.461

3/1/38 67,633.00 67,633.00 10,223.461 77,856.461

6/1/38 67,633.00 67,633.00 10,223.46!. 77,856.46

- .~

9/1/381 67,633.00

~
3/1/391 67,633.00

6/1/39 67,633.00

67,633.00

67,633.00

67,633.00

67,633.00

10,223.4611

10,223.461

10,223.461

10,223.461

77,856.46

77,856.461

77,856.461

77,856.461
9/1/39 67,633.00 67,633.00 10,223.461 77,856.46~

2/1/391 67,633.00

.~4~Z~33.00
~~~633.00

67,633.00

67,633.00

67,633.00

10,223.461

~
10,223.461

77,856A6~

~

77,856.461

9/1/401 67,633.00

12/1/401 67,633.00

67,633.00

67,633.00

10,223.461

10,223.461.

77,856.461

77,856.461

3/1/467633.00 67,633.00 10,22~4&. 77,856~i
6/1/411 67,633.00

9/1/41! 67,633.00

67,633.00 10,223.461.

67,633.00! 10,223.461

77,856.461

77,856.461

12/1/41T~00 67,633.00! 10,223.461 77,856.461

3/1/42 67,633.00 67,633.00 10,223.461. 77,856.461

9/1/421 67,634.00

67,633.00, .j,,,,

67,634.001. 10,223.461

77,856.46!

77,857.461

8,000,000.0Oj 1 8,000,000.00! 1,226,815.72! 270,536.001 9,497,351.72!

: iii E. I ~:
Notes:

9/1/2012 through 8/1/2013 Monthly Payment to MBC of $18,540.88’

9/1/2013 through 8/1/2022 Monthly Payment to MBC of $28,206.96’

9/1/2022 through 8/1/2042 Monthly Payment to MBC of $25,952.49’

‘Calculated based on maximum quarterly payment during time period rounded up

monthlyto the nearest cent.

Admin Fee calculated quarterly based on outstanding bond value paid in equal

quarterly payments.

Reserve Fund requirement based on maximum annual debt service funded’up over

4oquarterlypayments.
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P.S.C. W. Va. No. 13

Canceling P.S.C. W. Va. No. 12

CITY OF WHITE SULPhUR SPRINGS, a municipal utility

OF

WHITE SULPHUR SPRINGS, WEST VIRGINIA

RATES, RULES AND REGULATIONS FOR FURNISHING

WATER

At White Sulphur Springs and vicinity, Greenbrier County, West Virginia

Filed with THE PUBLIC SERVICE COMMISSION ~

of

WESTVIRGINIA

rn

Issued June 8, 2010 Effective for service rendered on or after June 4, 2010

or as otherwise provided herein

Passed by City Council

Issued by City of White Sulphur Springs

ByOjL~V~
Title

T~\TARIFFS~WATER\WH~TE_SULPHUR_SPRNGSfi13W_(CURRENThDOC



CITY OF WHITE SULPHUR SPRINGS (Water) P.S.C. W.VA. Tariff No.13

Original Sheet No. 2

RULES AND REGULATIONS

I. Rules and Regulations for the Government of Water Utilities adopted by the Public

Service Commission ofWest Virginia, and now in effect, and all amendments thereto and

modifications thereof hereafter made by said Commission.

T:~TARIFF$\WATERtWHflt_SULPHUR_$PRINQS_#13W_(C~JRREN1).DOC



CITY OF WHITE SULPHUR SPRINGS (Water) P.S.C. W.VA. Tariff No.13

Original Sheet No. 3

(C) APPLICABILITY

Service in the entire territory.

(C) AVAILABILITY OF SERVICE

Available for general domestic, commercial and industrial service.

(N) RATES

Commencing upon approval by the West Virginia Public Service Commission:

(C,D) MINIMUM CUSTOMER CHARGE

Each water customer shall pay a minimum customer charge of Nineteen Dollars

and Seventy-eight cents ($19.78) per month for 2,000 gallons usage at a rate of

Nine Dollars and Eighty-nine cents ($9.89)per 1;000 gallons on all usage
thereafter.

(C,I) VOLUME CHARGE

Each water customer shall pay Nine Dollars and Eighty-Nine cents ($9.89) per

1,000 gallons for usage per month above the minimum customer charge for

2,000 gallons usage.

(0)

CONNECTION CHARGE

A fee of Three Hundred Dollars ($300.00) will be charged for each new

connection to the system, which is an increase from the current fee of Two

Hundred Fifty Dollars ($250.00).

RECONNECTION CHARGE

The reconnection charge shall be increased from ten dollars ($10.00) to twenty
dollars ($20.00).

(C) Indicates change in text

(N) Indicates new

(D) Indicates decrease in rates

(I) Indicates increase in rates

(0) Indicates omission

T:\TARIFF$\WATER\WHITE_SULPHURSPRIN~Sfi1 3W_(CURREN1).DQC



CITY OF WHITE SULPHUR SPRINGS (Water) P.S.C. W.VA. TariffNo.13

Original Sheet No. 4

LATE PAYMENT PENALTY

The above schedule is set on all current usage billings not paid in full by the

latest pay date, which shall be no sooner than the twentieth day of the month,
ten percent (10%) shall be added to the net current amount unpaid. The

delayed payment penalty is not interest and is to be collected only once for

each bill where it is appropriate.

(N) DELAYED PAYMENT PENALTY

The above schedule is set on all current usage billings not paid in full by the

latest pay date, which shall be no sooner than the twentieth day of the month,
ten percent (10%) shall be added to the net current amount unpaid. The delayed
payment penalty is not interest and is to be collected only once for each bill

where it is appropriate.

(N) Indicates new

TTARwFS\WATER\WHrSuLpHuR.SPR~NGS_#1sW_(CURREN1).oOC
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Re: RFA 10-36/W

City of White Sulphur Springs’s
Water Rate Ordinance

Dear Ms. Coleman-Barker:

The City of White Sulphur Springs’s (City) water rate ordinance adopted on April
20, 2010, and filed with the Public Service Commission (Commission) on April 27, 2010,
has been referred by the Commission’s Executive Secretary to the Commission’s Legal
Division for review. This letter will also confirm the Commission’s receipt of the

additional water rate ordinance information filed by the City on May 24, 2010.

Based upon my review of the City’s water rate ordinance informatiOn, the City has

complied with the appropriate West Virginia Code requirements and has met all of the

other requirements under Rules 22.1 -22.5 of the Commission’s Rules for the

construction and Filing of Tariffs (C.S.R. § 150-2-22).

In conclusion, the City’s adopted water rate ordinance was held by the

Commission’s Executive Secretary until the expiration of the statutory thirty (30) day

protest period. This protest period started from the City’s adoption date of April 20, 2010,

and ended on May 20, 2010.

4
cPu6Cic Service Commission

Of West ‘Virginia
I

cPllone: (304)
(304)

May 28, 2010

201 cB rooks Street, cP. 0. cBo~812
Cfiar(eston, West ‘TIirginia 25323

Ms. Linda J. Coleman-Barker

Financial & Water/Sewer Secretary

City of White Sulphur Springs
34 West Main Street

White Sulphur Springs, WV 24986

340-0300

340-0325

rn
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RFA 10-36/W

May 28, 2010

Page 2

Based upon my review of the Commission’s files, there have been no protests filed

against the City’s water rate ordinance. Therefore, the City’s adopted water rate ordinance

will be forwarded to the Commission’s Tariff Officer, Ms. Vickie Priddy, for processing.
These new rates would become effective on and after June 4, 2010, (45 days following the

adoption date of April 20, 2010) based upon state law. If you should have any questions,
please do not hesitate to contact me at your convenience.

Sincerely,

RONALD E. ROBERTSON, JR.

Staff Attorney

(304)340-03 36

State Bar ID. No. 4658

RER/s

cc: Sandra Squire, Executive Secretary

Caryn Watson Short, Director, Legal ])ivision

Vickie Priddy, Tariff Officer

H:\R.ROBERTSON\whitesulphurspringsw3 .ord,wpd
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ED
STATE OF WEST VIRGINIA

DEPARTMENT OF HEALTH AND HUMAN RESOURCES

BUREAU FOR PUBLIC HEALTH

OFFICE OF ENVIRONMENTAL HEALTH SERVICES

Joe Manchin III Patsy A. Hardy, FACHE, MSN, MBA

Governor Cabinet Secretary

July 13, 2010

The Honorable Debra Fogus
Mayor, City of White Sulphur Springs
34 West Main Street

White Sulphur Springs, WV 24986

RE: DWTRF Binding Commitment Letter

City of White Sulphur Springs
IJDC Project:No.: 2008W-1021

SRF Project No.: 1ODWTRFAOO2

Greenbrier County

Dear Mayor Fogus:

The Bureau for Public Health (Bureau) provides this contingent binding offer for a loan of

approximately $8,000,000 and a $4,252,750 Principal Forgiveness loan for the City of White Sulphur
Springs (City) proposed project that will include an approximate 8 mile water line extension, upgrades
to the water treatment plant, and the installation of a smart metering system. The treatment plant will be

upgraded from its current capacity of 700 GPM to 1,200 GPM and all the equipment and materials will

be included in this project. This binding offer is contingent upon receipt of federal funding for the

Drinking Water State Revolving Fund 2010 Appropriations from the U. S. Environmental Protection

Agency as granted to the Bureau for utilization in its Drinking Water Treatment Revolving Fund

(DWTRF).

The loans will be subject to the terms set forth on “Schedule A” attached hereto and

incorporated herein by reference. The final loan amount will be established after the City has received

bids for the project. The loan agreement will be between the City and West Virginia Water

Development Authority (WDA), who is the administrator of the DWTRF, acting on behalf of the

Bureau.

This loan commitment is contingent upon the City meeting the following:

a. Bidding the project by December 31, 2010.

b. Closing the loan by April 30, 2011.

350 Capitol Street, Room 313

Charleston, West Virginia 25301-3713

Telephone: (304) 558-2981



Mayor Fogus — City of White Sulphur Springs
Binding Commitment - 100WTRFAOO2

July 13, 2010

Page Two

If the City becomes aware that it will not be able to comply with the milestones listed above,

they should immediately notify the Bureau of this fact and the éircumstances which have caused this

non-compliance. If the milestones are not met, finding may revert to standard DWTRF terms of

financing.

If you have any questions regarding this loan commitment, please contact me at (304) 558-6749

or email robert.w.decrease@wv.gov

Very truly yours,

Robert W. DeCrease, P.E., Manager
Infrastructure & Capacity Development
Environmental Engineering Division

RWD:bms

Enclosures

pc: Paul Ghosh, P.E., Ghosh Engineers Inc.

Chris Jarrett, WDA

Samme L. Gee, Esquire, Jackson & Kelly
OEHS Beckley District Office

Steve Hunter, Attorney

NOTE: This letter is sent in triplicate. Please acknowledge receipt on two copies

and immediately return them both to Robert DeCrease, 350 Capitol
Street, Room 313, Charleston, WV 25301-3713.

City of White Sulphur Springs Acceptance of Binding Commitment Term

By:

Title:

Date:



WEST VIRGINIA BUREAU FOR PUBLIC HEALTH
DRINKING WATER TREATMENT REVOLVING FUND

(Binding Commitment)

“A

July 13, 2010

A. PROJECT:

City of White Sulphur Springs
Water Treatment Plant, Distribution System Upgrades~ and Smart Meters

Greenbrier County
IJDC No.: 2008W-1021

DWTRF No.: lOPWTRFAOO2

B. DRINKING WATER TREATMENT REVOLVING FUND:

LoanA

(DWTRF Principal Forgiveness) $ 4,252,750
Terms: Principal Forgiveness
MaturityDate: 10 years

Special Conditions: No annual debt service payment (Principal
Forgiveness for this loan)

Loan B

(DWTRF Base Program): $ 8,000,000
Terms: 0%

Maturity Date: 30 years

Administration Fee: 1% (Paid~ evenly over 30 years)

Special Conditions: Annual debt service payment is estimated to

be $309,000 plus reserve requirement.

NOTE 1: Final loan amount will be determin~d upon receipt of contract bids.

C. OTHER FUNDING SOURCES: None

P. TOTAL PROJECT COST: $12,252,750

E. PROPOSED USER RATES: Post-project user rate~ must be at least $33.37 monthly
rate for 4,000 gallons1 to be eligible for debt forgiveness.
Proposed post-project rate is $39.56.



CITY OF WHITE SULPHUR SPRINGS 2.6

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

BOND ORDINANCE
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CITY OF WHITE SULPHUR SPRINGS

ORDINANCE AUTHORiZING THE PAYMENT OF THE WATERDESIGN
REVENUE BONDS, SERIES 2009 A (WEST VIRGINIA DWTRF

PROGRAM) OF THE CITY OF WHITE SULPHUR SPRINGS AND THE

ACQUISITION AND CONSTRUCTION OF CERTAIN ADDITIONS,
BETTERMENTS AND IMPROVEMENTS TO THE EXISTING PUBLIC

WATERWORKS SYSTEM OF THE CITY OF WHITE SULPHUR SPRINGS

AND THE FINANCING OF THE COST THEREOF, NOT OTHERWISE

PROVIDED, THROUGH THE ISSUANCE BY THE CITY OF NOT MORE

THAN $5,000,000 IN AGGREGATE PRINCIPAL AMOUNT OF WATER

REVENUE BONDS, SERIES 2011 A (WEST VIRGINIA DWTRF

PROGRAM) AND NOT MORE THAN $9,000,000 IN AGGREGATE

PRINCIPAL AMOUNT OF WATER REVENUE BONDS, SERIES 2011 B

(WEST VIRGINIA DWTRF PROGRAM); PROVIDING FOR THE RIGHTS
AND REMEDIES OF AND SECURITY FOR THE REGISTERED OWNERS

OF SUCH BONDS; AUTHORIZING EXECUTION AND DELIVERY OF

ALL DOCUMENTS RELATING TO THE ISSUANCE OF SUCH BONDS;

APPROVING, RATIFYING AND CONFIRMING LOAN AGREEMENTS

RELATING TO SUCH BONDS; AUTHORIZING THE SALE AND

PROVIDING FOR THE TERMS AND PROVISIONS OF SUCH BONDS;
AND ADOPTING OTHER PROVISIONS RELATING THERETO.

BE IT ORDAINED AND ENACTED BY THE COUNCIL OF THE CITY OF

WHITE SULPHUR SPRINGS:

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01. Authority for this Ordinance This Ordinance (together with any
ordinance, order or resolution supplemental hereto or amendatory hereof, the “Bond

Legislation”) is enacted pursuant to the provisions of Chapter 8, Article 19 and Chapter 16,
Article 1 3C of the Code of West Virginia, 1931, as amended (collectively, the “Act”), and

other applicable provisions of law.
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Section 1.02. Findings It is hereby found, determined and declared that:

A. The City of White Sulphur Springs (the “Issuer”) is a municipal
corporation and political subdivision of the State of West Virginia in Greenbrier County of

said State.

B. The Issuer presently owns and operates a public waterworks system.

However, it is deemed necessary and desirable for the health and welfare ofthe inhabitants of

the Issuer that there be acquired and constructed certain additions, betterments and

improvements to the existing public waterworks system of the Issuer, consisting of

renovations, upgrades and replacements to the water treatment plant and the water

distribution lines and adding a new metering system (collectively, the “Project”), which

constitute properties necessary, appropriate, useful, convenient or incidental in connection

with or to a water supply system (the existing public waterworks system of the Issuer, the

Project and any further additions, betterments and improvements are herein called the

“System”), in accordance with the plans and specifications prepared by the Consulting
Engineers, which plans and specifications have heretofore been filed with the Recorder ofthe

Issuer.

C. The Issuer has heretofore issued its Water Design Bonds, Series 2009 A

(West Virginia DWTRF Program), dated June 12, 2009, in the original principal amount of

$625,000 (the “Series 2009 A Bonds”), to temporarily fmance a portion ofthe costs of design
of the Project. The Series 2009 A Bonds are secured by a shared first lien on the Gross

Revenues of the System. The Issuer hereby determines that it is in its best interest to pay the

entire outstanding principal of and all aëcrued interest on the Series 2009 A Bonds in full

with proceeds of the Series 2011 Bonds, as hereinafter defined, on the date of issuance

thereof. The Issuer intends to permanently finance the costs of acquisition and construction of

the Project through the issuance of its revenue bonds to the West Virginia Water

Development Authority (the “Authority”), in connection with the West Virginia Drinking
Water Treatment Revolving Fund pursuant to the Act.

D. It is deemed necessary for the Issuer to issue its Water Revenue Bonds

in the total aggregate principal amount of not more than $14,000,000 in two series

(collectively, the “Series 2011 Bonds”), being the Water Revenue Bonds, Series 2011 A

(West Virginia DWTRF Program), in the aggregate principal amount of not more than

$5,000,000 (the “Series 2011 A Bonds”), and the Water Revenue Bonds, Series 2011 B

(West Virginia DWTRF Program), in the aggregate principal amount of not more than

$9,000,000 (the “Series 2011 B Bonds”), to permanently finance the costs of acquisition and

construction of the Project. Said costs shall be deemed to include the cost of all property
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rights, easements and franchises deemed necessary or convenient therefor; interest upon the

Series 2011 Bonds prior to and during acquisition or construction of the Project and for a

period not exceeding 6 months after completion of acquisition and construction of the

Project; amounts which may be deposited in the Reserve Accounts (as hereinafter defined);
engineering and legal expenses; expenses for estimates of costs and revenues, expenses for

plans, specifications and surveys; other expenses necessary or incident to determining the

feasibility or practicability of the enterprise, administrative expense, commitment fees, fees

and expenses of the Authority, including the Administrative Fee (as hereinafter defined),
discount, initial fees for the services of registrars, paying agents, depositories or trustees or

other costs in connection with the sale of the Series 2011 Bonds and such other expenses as

may be necessary or incidental to the financing herein authorized, the acquisition or

construction of the Project and the placing of same in operation, and the performance of the

things herein required or permitted, in connection with any thereof, provided, that

reimbursement to the Issuer for any amounts expended by it for allowable costs prior to the

issuance of the Series 2011 Bonds or the repayment of indebtedness incurred by the Issuer for

such purposes shall be deemed Costs of the Project, as hereinafter defined.

E. The period of usefulness ofthe System after completion ofthe Project is

not less than 40 years.

F. It is in the best interests of the Issuer that its Series 2011 A Bonds and

Series 2011 B Bonds be sold to the Authority pursuant to ~he terms and provisions of a loan

agreement by and between the Issuer and the Authority, on behalf of the West Virginia
Bureau for Public Health (the “BPH”), the loan agreement in form satisfactory to the

respective parties (the “Loan Agreement”), approved hereby if not previously approved by
resolution of the Issuer.

G. With the payment of the Series 2009 A Bonds, there are outstanding

obligations of the Issuer which will rank on a parity with the Series 2011 Bonds as to liens,

pledge and source of and security for payment, being the Water Refunding Revenue Bonds,

Series 2003 A, dated October 15, 2003, issued in the original aggregate principal amount of

$929,000 (the “Prior Bonds”).

The Series 2011 Bonds shall be issued on a parity with the Prior Bonds, with

respect to liens, pledge and source of and security for payment and in all other respects. Prior

to the issuance ofthe Series 2011 Bonds, the Issuer will obtain a certificate ofan Independent
Certified Public Accountant stating that the coverage and parity tests of the Prior Bonds are

met. No consent is required from the Registered Owners of the Prior Bonds. Following the

payment of the Series 2009 A Bonds and other than the Prior Bonds, there are no other

outstanding bonds or obligations of the Issuer which are secured by revenues or assets of the
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assets of the System.

H. The estimated revenues to be derived in each year after completion of

the Project from the operation ofthe System will be sufficient to pay all Operating Expenses
of the System, the principal of and interest, if any, on the Series 2011 Bonds and all funds

and accounts and other payments provided for herein and in the Prior Ordinance.

I. The Issuer has complied with all requirements ofWest Virginia law and

the Loan Agreement relating to authorization ofthe acquisition, construction and operation of
the Project and the System, and the issuance of the Series 2011 Bonds, or will have so

complied prior to issuance of any thereof, including, among other things, the approval of the

Project and the financing thereof by the Infrastructure Council and obtaining of a certificate

of public convenience and necessity from the Public Service Commission of West Virginia

(the “PSC”) by final order, the time for rehearing and appeal of which will either have

expired prior to the issuance of the Series 2011 Bonds.

J. The Project has been reviewed and determined to be technically and

financially feasible by the Infrastructure Council as required under Chapter 31, Article 1 5A

of the Code of West Virginia, 1931, as amended.

Section 1.03. Bond Legislation Constitutes Contract In consideration of the

acceptance of the Series 2011 Bonds by the Registered Owners of the same from time to

time, this Bond Legislation shall be deemed to be and shall constitute a contract between the

Issuer and such Registered Owners, and the covenants and agreements herein set forth to be

performed by the Issuer shall be for the equal benefit, protection and security of the

Registered Owners of any and all of such Series 2011 Bonds, all of which shall be of equal
rank and without preference, priority or distinction between any one Bond and any other

Bonds and by reason of priority of issuance or otherwise, except as expressly provided
therein and herein.

Section 1.04. Definitions The following terms shall have the following

meanings herein unless the context expressly requires otherwise:

“Act” means, collectively, Chapter 8, Article 19 and Chapter 16, Article 1 3C of

the Code of West Virginia, 1931, as amended and in effect on the date of enactment hereof.

“Administrative Fee” means any administrative fee required to be paid under

the Loan Agreement for the Series 2011 Bonds.
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“Authority” means the West Virginia Water Development Authority, which is

expected to be the original purchaser and Registered Owner of the Series 2011 Bonds, or any
other agency, board or department ofthe State that succeeds to the functions ofthe Authority,
acting in its administrative capacity and upon authorization from the BPH under the Act.

“Authorized Officer” means the Mayor ofthe Issuer, or any other officer ofthe

Issuer specifically designated by resolution of the Governing Body.

“Bond Legislation,” “Ordinance,” “Bond Ordinance” or “Local Act” means this

Bond Ordinance and all ordinances, orders and resolutions supplemental hereto or

amendatory hereof.

“Bond Registrar” means the bank or other entity to be designated as such in the

Supplemental Resolution and its successors and assigns.

“Bond Year” means the 12-month period beginning on the anniversary of the

Closing Date in each year and ending on the day prior to the anniversary date of the Closing
Date in the following year, except that the first Bond Year shall begin on the Closing Date.

“Bonds” means, collectively, the Series 2011 Bonds, the Prior Bonds and,
where appropriate, any bonds on a parity therewith subsequently authorized to be issued

hereunder or by another ordinance of the Issuer.

“BPH” means the West Virginia Bureau for Public Health, a division of the

West Virginia Department of Health and Human Resources, or any other agency, board or

department of the State that succeeds the function of the BPH.

“Closing Date” means the date upon which there is an exchange of the Series

2011 Bonds for all or a portion of the proceeds of the Series 2011 Bonds from the Authority.

“Code” means the Internal Revenue Code of 1986, as amended, and the

Regulations.

“Commission” means the West Virginia Municipal Bond Commission or any

other agency of the State of West Virginia that succeeds to the functions of the Commission.

“Consulting Engineers” means Ghosh Engineers Inc., Charleston, West

Virginia, or any qualified engineer or firm ofengineers, licensed by the State, that shall at any

time hereafter be procured by the Issuer as Consulting Engineers for the System, or portion

thereof, in accordance with Chapter 5G, Article 1 of the Code of West Virginia, 1931, as

amended; provided however, that the Consulting Engineers shall not be a regular, full-time
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full-time employee of the State or any of its agencies, commissions, or political subdivisions.

“Costs” or “Costs ofthe Project” means those costs described in Section 1.02 D

hereof to be a part of the costs of acquisition and construction of the Project.

“Cross Cutter Authorities” means federal laws and authorities that apply by
their terms to projects or activities receiving federal assistance.

“Depository Bank” means the bank designated as such in the Supplemental
Resolution, and its successors and assigns, which shall be a member of FDIC.

“DWTRF Regulations” means the regulations for the West Virginia DWTRF

Program set forth in Title 64, Part 49 of the West Virginia Code of State Regulations.

“FDIC” means the Federal Deposit Insurance Corporation and any successor to

the functions of the FDIC.

“Fiscal Year” means each 12-month period beginning on July 1 and ending on

the succeeding June 30.

“Governing Body” means the Council of the Issuer, as it may now or hereafter

be constituted.

“Government Obligations” means direct obligations of, or obligations the

timely payment of the principal of and interest on which is guaranteed by, the United States

of America.

“Gross revenues” means the aggregate gross operating and non-operating
Revenues of the system, as hereinafter defined, determined in accordance with generally

accepted accounting principles, after deduction of prompt payment discounts, if any, and

reasonable provision for uncollectible accounts; provided that, “gross revenues” do not

include any gains from the sale or other disposition of, or from any increase in the value of~

capital assets (including qualified investments, as hereinafter defined) or any tap fees (as
hereinafter defined).

“Herein,” “hereto” and similar words shall refer to this entire Bond Legislation.

“Independent Certified Public Accountant” means any certified public
accountant or firm of certified public accountants that shall at any time hereafter be retained

by the Issuer to prepare an independent annual or special audit of the accounts of the System

or for any other purpose except keeping the accounts ofthe System in the normal operation of
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of its business and affairs.

“Issuer” means the City ofWhite Sulphur Springs, a municipal corporation and

political subdivision of the State ofWest Virginia, in Greenbrier County, West Virginia, and,
unless the context clearly indicates otherwise, includes the Governing Body of the Issuer.

“Loan Agreement” means the Loan Agreement heretofore entered, or to be

entered, into by and between the Issuer and the Authority, on or Loan Agreements behalf of

the BPH, providing for the purchase of the Series 2011 ,A Bonds and the Series 2011 B

Bonds from the Issuer by the Authority, the form of which shall be approved, and the

execution and delivery by the Issuer authorized and directed or ratified, by the Supplemental
Resolution.

“Mayor” means the Mayor of the Issuer.

“Net Proceeds” means the face amount ofthe Series 2011 Bonds, plus accrued

interest and premium, if any, less original issue discount, if any, and less proceeds, if any,

deposited in the Series 2011 Bonds Reserve Accounts.

“Net Revenues” means the balance of the Gross Revenues, remaining after

deduction of Operating Expenses, as hereinafter defined.

“Operating Expenses” means the reasonable, proper and necessary costs of

repair, maintenance and operation of the System and includes, without limiting the generality
of the foregoing, administrative, engineering, legal, auditing and insurance expenses, other

than those capitalized as part of the Costs, the Administrative Fee, fees and expenses of the

Authority, the BPH, fiscal agents, the Depository Bank, the Registrar and Paying Agent (all
as hereinafter defined), other than those capitalized as part of the Costs, payments to pension
or retirement funds, taxes and such other reasonable operating costs and expenses as should

normally and regularly be included under generally accepted accounting principles; provided,
that “Operating Expenses” does not include payments on account of the principal of or

redemption premium, if any, or interest on the Bonds, charges for depreciation, losses from

the sale or other disposition of, or from any decrease in the value of, capital assets,

amortization of debt discount or such miscellaneous deductions as are applicable to prior
accounting periods.

“Outstanding” when used with reference to Bonds and as ofany particular date,

describes all Bonds theretofore and thereupon being authenticated and delivered, except

(i) any Bond canceled by the Bond Registrar or Registrar for Prior Bonds, at or prior to said

date; (ii) any Bond for the payment of which moneys, equal to its principal amount and

redemption premium, if applicable, with interest to the date of maturity or redemption shall
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be in trust hereunder, and set aside for such payment (whether upon or prior to maturity);
(iii) any Bond deemed to have been paid as provided in Article X hereof; (iv) any Prior Bond

deemed to have been paid; and (v) for purposes of consents, notices or other action by a

specified percentage of Registered Owners, any Bonds registered to the Issuer.

“Parity Bonds” means additional Bonds issued under the provisions and within

the limitations prescribed by Section 7.07 hereof.

“Paying Agent” means the Commission or other entity designated as such for

the Series 2011 Bonds in the Supplemental Resolution.

“Prior Bonds” means the Issuer’s Water Refunding Revenue Bonds, Series

2003 A, dated October 15, 2003, issued in the original principal amount of $929,000.

“Prior Ordinance” means, collectively, the ordinance of the Issuer enacted

October 14, 2003, and the Supplemental Resolution of the Issuer adopted October 14, 2003.

“Project” means the Project as described in Section 1 .02B hereof

“PSC” means the Public Service Commission of West Virginia and any

successor to the functions thereof.

“PSC Order” means the final order or orders of the PSC, granting the Issuer a

certificate ofconvenience and necessity to construct the Project and approving the fmancing
for the Project.

“Qualified Investments” means and includes any of the following:

(a) Government Obligations;

(b) Government Obligations which have been stripped of their unmatured

interest coupons, interest coupons stripped from Government Obligations, and receipts or

certificates evidencing payments from Government Obligations or interest coupons stripped
from Government Obligations;

(c) Bonds, debentures, notes or other evidences of indebtedness issued by

any of the following agencies: Banks for Cooperatives; Federal Intermediate Credit Banks;

Federal Home Loan Bank System; Export-Import Bank of the United States; Federal Land

Banks; Government National Mortgage Association;’ Tennessee Valley Authority; or

Washington Metropolitan Area Transit Authority;
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(d) Any bond, debenture, note, participation certificate or other similar

obligations issued by the Federal National Mortgage Association to the extent such obligation
is guaranteed by the Government National Mortgage Association or issued by any other

federal agency and backed by the full faith and credit of the United States of America;

(e) Time accounts (including accounts evidenced by time certificates of

deposit, time deposits or other similar banking arrangements) which, to the extent not insured

by the FDIC, shall be secured by a pledge of Government Obligations, provided, that said

Government Obligations pledged either must mature as nearly as practicable coincident with

the maturity of said time accounts or must be replaced or increased so that the market value

thereof is always at least equal to the principal amount of said time accounts;

(f) Money market funds or similar funds whose only assets are investments

of the type described in paragraphs (a) through (e) above;

(g) Repurchase agreements, fully secured by investments of the types
described in paragraphs (a) through (e) above, with banks or national banking associations

which are members ofFDIC or with government bond dealers recognized as primary dealers

by the Federal Reserve Bank of New York, provided, that said investments securing said

repurchase agreements either must mature as nearly as practicable coincident with the

maturity of said repurchase agreements or must be replaced or increased so that the market

value thereof is always at least equal to the principal amount of said repurchase agreements,
and provided further that the holder ofsuch repurchase agreement shall have a prior perfected

security interest in the collateral therefor; must have (or its agent must have) possession of

such collateral; and such collateral must be free of all claims by third parties;

(h) The West Virginia “consolidated fund” managed by the West Virginia
Board of Treasury Investments pursuant to Chapter 12, Article 6C of the Code of

West Virginia, 1931, as amended; and

(i) Obligations of States or political subdivisions or agencies thereof, the

interest on which is exempt from federal income taxation, and which are rated at least “A” by

Moody’s Investors Service, Inc. or Standard & Poor’s Corporation.

“Recorder” means the Clerk or the Recorder of the Issuer.

“Registered Owner” or any similar term whenever used herein with respect to

an outstanding Bond or Bonds, means the person in whose name such Bond is registered.

“Registrar” means the Bond Registrar.
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“Regulations” means temporaiy and perman~nt regulations promulgated under
the Code, or any predecessor thereto.

“Renewal and Replacement Fund” means the Renewal and Replacement Fund
created by the Prior Ordinance and continued hereby.

“Reserve Accounts” means, collectively, the respective Reserve Accounts

created for the Series 2011 Bonds and the Prior Bonds.

“Reserve Requirement” means, collectively, the respective amounts required to

be on deposit in the Reserve Accounts.

“Revenue Fund” means the Revenue Fund created by the Prior Ordinance and

continued hereby.

“Series 2009 A Bonds” means the Issuer’s Water Design Revenue Bonds,
Series 2009 A (West Virginia DWTRF Program), dated June 12, 2009, issued in the original
principal amount of $625,000.

“Series 2011 Bonds” means, collectively, the Series 2011 A Bonds and the

Series 2011 B Bonds.

“Series 2011 Bonds Construction Trust Fund” means the Series 2011 Bonds

Construction Trust Fund created by Section 5.01 hereof

“Series 2011 A Bonds” means the Water Revenue Bonds, Series 2011 A (West

Virginia DWTRF Program), of the Issuer, authorized by this Bond Legislation.

“Series 2011 A Bonds Reserve Account” means the Series 2011 A Bonds

Reserve Account created by Section 5.02 hereof

“Series 2011 A Bonds Reserve Requirement” means, as of any date of

calculation, the maximum amount of principal and interest which will become due on the

Series 2011 A Bonds in the then current or any succeeding year.

“Series 2011 A Bonds Sinking Fund” means the Series 2011 A Bonds Sinking
Fund created by Section 5.02 hereof.

“Series 2011 B Bonds” means the Water Revenue Bonds, Series 2011 B

(West Virginia DWTRF Program), of the Issuer, authorized by this Bond Legislation.
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“Series 2011 B Bonds Reserve Account” means the Series 2011 B Bonds

Reserve Account created by Section 5.02 hereof.

“Series 2011 B Bonds Reserve Requirement” means, as of any date of

calculation, the maximum amount of principal and interest which will become due on the

Series 2011 B Bonds in the then current or any succeeding year.

“Series 2011 B Bonds Sinking Fund” means ;the Series 2011 B Bonds Sinking
Fund created by Section 5.02 hereof.

“Sinking Funds” means, collectively, the respective Sinking Funds created for

the Series 2011 Bonds and the Prior Bonds.

“State” means the State of West Virginia.

“Supplemental Resolution” means any resolution, ordinance or order of the

Issuer supplementing or amending this Ordinance and, when preceded by the article “the,”
refers specifically to the supplemental resolution authorizing the sale of the Series 2011

Bonds; provided, that any matter intended by this Ordinance to be included in the

Supplemental Resolution with respect to the Series 2011 Bonds, and not so included may be

included in another Supplemental Resolution.

“Surplus Revenues” means the Net Revenues not required by the Bond

Legislation to be set aside and held for the payment of or security for the Series 2011 Bonds

or any other obligations of the Issuer, including, without limitation, the Renewal and

Replacement Fund, the Sinking Funds and the Reserve Accounts.

“System” means, collectively, the complete existing municipal waterworks

system of the Issuer, as presently existing in its entirety or any integral part thereof, including
mains, hydrants, meters, valves, standpipes, storage tanks, pump tanks, pumping stations,

intakes, wells, impounding reservoirs, pumps, machin~ry, purification plants, softening

apparatus and all other facilities necessary, appropriate, useftil, convenient or incidental in

connection with or to a water supply system and shall also include the Project and any

additions, betterments and improvements thereto hereafter acquired or constructed for the

System from any sources whatsoever, both within and without the Issuer.

“Tap Fees” means the fees, if any, paid by prospective customers ofthe System
in order to connect thereto.

“West Virginia DWTRF Program” means the West Virginia Drinking Water

Treatment Revolving Fund program established by the State, administered by the BPH and
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funded by capitalization grants awarded to the State pursuant to the federal Safe Drinking
Water Act, as amended, for the purpose of establishing and maintaining a permanent

perpetual fund for the acquisition, construction and improvement of drinking water projects.

Words importing singular number shall include the plural number in each case

and vice versa; words importing persons shall include firms and corporations; and words

importing the masculine, feminine or neutral gender shall: include any other gender.
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ARTICLE II

AUTHORIZATION OF PAYMENT OF THE SERIES 2009 A BONDS

ACQUISITION AND CONSTRUCTION OF THE PROJECT

Section 2.01. Authorization of Payment of the Series 2009 A Bonds and

Acquisition and Construction of the Project There is hereby authorized and ordered the

payment of the Series 2009 A Bonds and the acquisition and construction ofthe Project, at an

estimated cost of $14,000,000, in accordance with the plans and specifications which have

been prepared by the Consulting Engineers, heretofore filed in the office of the Governing

Body. The proceeds of the Series 2011 Bonds shall be applied as provided in Article VI

hereof. The Issuer has received bids and will enter into contracts for the acquisition and

construction of the Project, in an amount and otherwise compatible with the financing plan
submitted to the BPH and the Authority.

The cost of the Project is estimated not to exceed $14,000,000, of which

approximately $5,000,000 will be obtained from proceeds of the Series 2011 A Bonds and

not to exceed $9,000,000 will be obtained from proceeds ofthe Series 2011 B Bonds.

(C1838142.1} 13



ARTICLE III

AUTHORIZATION, TERMS, EXECUTION, REGISTRATION AND
SALE OF BONDS; AUTHORIZATION AND EXECUTION

OF LOAN AGREEMENT

Section 3.01. Authorization of Bonds For the purposes of paying the Series

2009 A Bonds, capitalizing interest on the Series 2011 Bonds, funding the respective Reserve
Accounts for the Series 2011 Bonds, paying Costs of the Project not otherwise provided for

and paying certain costs of issuance of the Series 2011 Bonds and related costs, or any or all

of such purposes, as determined by the Supplemental Resolution, there shall be and hereby
are authorized to be issued the negotiable Series 2011 Bonds of the Issuer. The Series 2011

Bonds shall be issued in two series, each as a single bond, designated respectively as “Water

Revenue Bonds, Series 2011 A (West Virginia DWTRF Program),” in the principal amount
of not more than $5,000,000, and “Water Revenue Bonds, Series 2011 B (West Virginia
DWTRF Program),” in the principal amount of not more than $9,000,000, and both shall

have such terms as set forth hereinafter and in the Supplemental Resolution. The proceeds of

the Series 2011 Bonds remaining after paying the Series 2009 A Bonds, funding the Reserve

Accounts (if funded from Bond proceeds) and the capitalization of interest, if any, shall be

deposited in or credited to the Series 2011 Bonds Construction Trust Fund established by
Section 5.01 hereof and applied as set forth in Article VI hereof.

Section 3.02. Terms ofBonds The Series 2011 Bonds shall be issued in such

principal amounts; shall bear interest, if any, at such rate or rates, not exceeding the then legal
maximum rate, payable quarterly on such dates; shall mature on such dates and in such

amounts; and shall be redeemable, in whole or in part, all as the Issuer shall prescribe in a

Supplemental Resolution or as specifically provided in the Loan Agreement. The Series

2011 Bonds shall be payable as to principal at the office of the Paying Agent, in any coin or

currency which, on the dates ofpayment ofprincipal is legal tender for the payment ofpublic
or private debts under the laws of the United States of America. Interest on the Series 2011

Bonds, if any, shall be paid by check or draft of the Paying Agent or its agent, mailed to the

Registered Owner thereof at the address as it appears on the books of the Bond Registrar, or

by such other method as shall be mutually agreeable so long as the Authority is the

Registered Owner thereof.

Unless otherwise provided by the Supplemental Resolution, the Series 2011

Bonds shall initially be issued in the form of a single bond for each series, fully registered to

the Authority, with a record of advances and a debt service schedule attached, representing
the aggregate principal amount of each series of the Series 2011 Bonds. The Series 2011

Bonds shall be exchangeable at the option and expense of the Registered Owner for another

fully registered Bond or Bonds of the same series in aggregate principal amount equal to the
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amount of said Bonds then Outstanding and being exchanged, with principal installments or

maturities, as applicable, corresponding to the dates ofpayment of principal installments of

said Bonds; provided, that the Authority shall not be obligated to pay any expenses of such

exchange.

Subsequent series ofBonds, if any, shall be issued in fully registered form and

in denominations as determined by a Supplemental Resolution. Such Bonds shall be dated

and shall have such items as set forth in a Supplemental Resolution.

Section 3.03. Execution ofBonds The Series 2011 Bonds shall be executed in

the name of the Issuer by the Mayor, and the seal of the Issuer shall be affixed thereto or

imprinted thereon and attested by the Recorder. In case any one or more of the officers who

shall have signed or sealed the Series 2011 Bonds shall cease to be such officer of the Issuer

before the Series 2011 Bonds so signed and sealed have been actually sold and delivered,
such Bonds may nevertheless be sold and delivered as herein provided and may be issued as

if the person who signed or sealed such Bonds had not ceased to hold such office. Any
Series 2011 Bonds may be signed and sealed on behalf of the Issuer by such person as at the

actual time of the execution of such Bonds shall hold the proper office in the Issuer, although
at the date of such Bonds such person may not have held such office or may not have been so

authorized.

Section 3.04. Authentication and Registration No Series 2011 Bond shall be

valid or obligatory for any purpose or entitled to any security or benefit under this Bond

Legislation unless and until the Certificate ofAuthentication and Registration on such Bond,

substantially in the form set forth in Section 3.10 hereof, shall have been manually executed

by the Bond Registrar. Any such executed Certificate of Authentication and Registration

upon any such Bond shall be conclusive evidence that such Bond has been authenticated,

registered and delivered under this Bond Legislation. The Certificate of Authentication and

Registration on any Series 2011 Bond shall be deemed to have been executed by the Bond

Registrar if manually signed by an authorized officer ofthe Bond Registrar, but it shall not be

necessary that the same officer sign the Certificate of Authentication and Registration on all

of the Bonds issued hereunder.

Section 3.05. Negotiability, Transfer and Registration Subject to the

provisions for transfer of registration set forth below, the Series 2011 Bonds shall be and

have all of the qualities and incidents of negotiable instruments under the Uniform

Commercial Code of the State of West Virginia, and each successive Registered Owner, in

accepting the Series 2011 Bonds shall be conclusively deemed to have agreed that such

Bonds shall be and have all of the qualities and incidents ofnegotiable instruments under the

Uniform Commercial Code of the State of West Virginia, and each successive Registered
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Owner shall further be conclusively deemed to have agreed that said Bonds shall be

incontestable in the hands of a bona fide registered owner for value.

So long as the Series 2011 Bonds remain outstanding, the Issuer, through the

Bond Registrar or its agent, shall keep and maintain books for the registration and transfer of

such Bonds.

The registered Series 2011 Bonds shall be transferable only upon the books of

the Bond Registrar, by the Registered Owner thereof in person or by his attorney duly
authorized in writing, upon surrender thereto, together with a written instrument of transfer

satisfactory to the Bond Registrar, duly executed by the Registered Owner or his duly
authorized attorney.

In all cases in which the privilege of exchanging Series 2011 Bonds or

transferring the registered Series 2011 Bonds are exercised, all Series 2011 Bonds shall be

delivered in accordance with the provisions ofthis Bond Legislation. All Series 2011 Bonds

surrendered in any such exchanges or transfers shall forthwith be canceled by the Bond

Registrar. For every such exchange or transfer of Series 2011 Bonds, the Bond Registrar
may make a charge sufficient to reimburse it for any tax, fee or other governmental charge
required to be paid with respect to such exchange or transfer and the cost of preparing each

new Bond upon each exchange or transfer, and any other expenses of the Bond Registrar
incurred in connection therewith, which sum or sums shall be paid by the Issuer. The Bond

Registrar shall not be obliged to make any such exchange or transfer of Series 2011 Bonds

during the period commencing on the 15th day of the month next preceding an interest

payment date on the Series 2011 Bonds or, in the case ofany proposed redemption of Series

2011 Bonds, next preceding the date of the selection ofBonds to be redeemed, and ending on
such interest payment date or redemption date.

Section 3.06. Bonds Mutilated, Destroyed, Stolen or Lost In case any Series

2011 Bond shall become mutilated or be destroyed, stolen or lost, the Is suer may, in its

discretion, issue, and the Bond Registrar shall, if so advised by the Issuer, authenticate,

register and deliver, a new Bond of the same series and of like tenor as the Bonds so

mutilated, destroyed, stolen or lost, in exchange and substitution for such mutilated Bond,

upon surrender and cancellation of such mutilated Bond, or in lieu of and substitution for the

Bond destroyed, stolen or lost, and upon the Registered Owner’s furnishing satisfactory

indemnity and complying with such other reasonable regulations and conditions as the Issuer

may prescribe and paying such expenses as the Issuer and the Bond Registrar may incur. All

Bonds so surrendered shall be canceled by the Bond Registrar and held for the account ofthe

Issuer. If any such Bond shall have matured or be about to mature, instead of issuing a

substitute Bond, the Issuer may pay the same, upon being indemnified as aforesaid, and if

such Bond be lost, stolen or destroyed, without surrender thereof.
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Section 3.07. Bonds not to be Indebtedness of the Issuer The Series 2011

Bonds shall not, in any event, be or constitute an indebtedness of the Issuer within the

meaning of any constitutional or statutory provision or limitation, but shall be payable solely
from the Gross Revenues derived from the System as herein provided. No Registered Owner
of the Series 2011 Bonds shall ever have the right to compel the exercise of the taxing power
of the Issuer to pay the Series 2011 Bonds or the interest, if any, thereon.

Section 3.08. Bonds Secured by Pledge ofGross Revenues; Lien Position with

respect to Prior Bonds The payment of debt service of the Series 2011 A Bonds and the

Series 2011 B Bonds shall be secured equally and ratably with each other by a first lien on

the Gross Revenues derived from the System on a parity with the lien on the Gross Revenues

in favor of the Registered Owners of the Prior Bonds. Such Gross Revenues in an amount

sufficient to pay the principal of and interest, if any, on the Series 2011 Bonds and the Prior

Bonds and to make all other payments provided for herein and in the Prior Ordinance are

hereby irrevocably pledged to such payments as they become due.

Section 3.09. Delivery of Bonds The Issuer shall execute and deliver the

Series 2011 Bonds to the Registrar, and the Registrar shall authenticate, register and deliver

the Series 2011 Bonds to the original purchasers upon receipt of a request and authorization

to the Bond Registrar on behalf of the Issuer, signed by an Authorized Officer, to

authenticate, register and deliver the Series 2011 Bonds to the original purchasers.

Section 3.10. Form of Bonds The text of the Series 2011 Bonds shall be in

substantially the following forms, with such omissions, insertions and variations as may be

necessary and desirable and authorized or permitted hereby, or by any Supplemental
Resolution adopted prior to the issuance thereof:
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(FORM OF SERIES 2011 A ~OND)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

THE CITY OF WHITE SULPHUR SPRINGS

WATER REVENUE BOND, SERIES 2011 A

(WEST VIRGINIA DWTRF PROGRAM)

No.AR- $______

KNOW ALL MEN BY THESE PRESENTS: That on this
___

day of

________________,2011, THE CITY OF WHITE SULPHUR SPRINGS, a municipal
corporation and political subdivision of the State of West Virginia in Greenbrier County of

said State (the “Issuer”), for value received, hereby promises to pay, solely from the special
funds provided therefor, as hereinafter set forth, to the WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY (the “Authority”) or registered assigns, the sum of

_______________________

DOLLARS ($ ), or such lesser amount as shall have

been advanced to the Issuer hereunder and not previously repaid, as set forth in the Record of

Advances attached as EXHIBIT A hereto and incorporated herein by reference, in quarterly
installments on March 1, June 1, September 1 and December 1 of each year, commencing

1
_____,

as set forth on the Debt Service Schedule attached as EXHIBIT B hereto

and incorporated herein by reference.

This Bond shall bear no interest. Principal installments of this Bond are 100%

forgiveable as set forth in the Loan Agreement.

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the West Virginia Bureau

for Public Health (the “BPH”), and upon the terms and conditions prescribed by, and

otherwise in compliance with, the Loan Agreement by and between the Issuer and the

Authority, on behalf of the BPH, dated
_________,

201_.

This Bond is issued (i) to pay a portion of the costs of acquisition and

construction of certain additions, betterments and improvements to the existing public
waterworks system of the Issuer (the “Project”); and (ii) to pay certain costs of issuance of

this Bond and related costs. The existing public waterworks system of the Issuer, the Project
and any further additions, betterments or improvements thereto are herein called the

“System.” This Bond is issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly Chapter 8,

Article 19 and Chapter 16, Article 13C of the Code of West Virginia, 1931, as amended

(collectively, the “Act”), a Bond Ordinance duly enacted by the Issuer on
____________
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201, and a Supplemental Resolution duly adopted by ~he Issuer on
___________,

201

(collectively, the “Bond Legislation”), and is subject to all the terms and conditions thereof.

The Bond Legislation provides for the issuance of additional bonds under certain conditions,
and such bonds would be entitled to be paid and secured equally and ratably from and by the

funds and revenues and other security provided for the Bonds under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,
PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL

RESPECTS, WITH THE ISSUER’S (1)WATER REFUNDING REVENUE BONDS,
SERIES 2003 A, DATED OCTOBER 15, 2003, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $929,000 (THE “PRIOR BONDS”); AND (2)
WATER REVENUE BONDS, SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM),
DATED

__________,
2011, ISSUED CONCURRENTLY HEREWITH IN THE

ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $___________ (THE
“SERIES 2011 B BONDS”).

This Bond is payable only from and secured by a pledge ofthe Gross Revenues

(as defined in the Bond Legislation) to be derived from the System, on a parity with the

pledge of Gross Revenues in favor ofthe registered owners of the Prior Bonds and the Series

2011 B Bonds and from moneys in the reserve account created under the Bond Legislation
for this Bond (the “Series 2011 A Bonds Reserve Account”), and unexpended proceeds of

this Bond. Such Gross Revenues shall be sufficient to pay all operating expenses of the

System and the principal of and interest, if any, on all bonds which may be issued pursuant to

the Act and shall be set aside as a special fund hereby pledged for such purpose. This Bond

does not constitute an indebtedness of the Issuer within the meaning of any constitutional or

statutory provision or limitation, nor shall the Issuer be obligated to pay the same or the

interest, if any, hereon, except from said special fund provided from the Gross Revenues, the

moneys in the Series 2011 A Bonds Reserve Account and unexpended proceeds ofthis Bond.

Pursuant to the Bond Legislation, the Issuer has covenanted and agreed to establish and

maintain just and equitable rates and charges for the use of the System and the services

rendered thereby, which shall be sufficient, together with other revenues of the System, to

comply with the rate coverage required by the ordinance authorizing the Prior Bonds, so long
as the Prior Bonds are outstanding, and thereafter, sufficient to provide for the reasonable

expenses of operation, repair and maintenance of the System, and to leave a balance each

year equal to at least 115% of the maximum amount of principal of and interest, if any, on

this Bond, payable in any year and all other obligations secured by a lien on or payable from

such revenues on a parity with this Bond; provided however, that so long as there exists in

the Series 2011 A Bonds Reserve Account an amount at least equal to the maximum amount

of principal and interest, if any, which will become due on this Bond in the then current or

any succeeding year, and in the respective reserve accounts established for any other

obligations outstanding on a parity with this Bond, an amount at least equal to the
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requirement therefor, such percentage may be reduced to 110%. The Issuer has entered into

certain further covenants with the registered owners of this Bond for the terms of which

reference is made to the Bond Legislation. Remedies provided the registered owners of this

Bond are exclusively as provided in the Bond Legislation, to which reference is here made

for a detailed description thereof.

Subject to the registration requirements set forth herein, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar (as
defined in the Bond Legislation) by the registered owner, or by its attorney duly authorized in

writing, upon the surrender of this Bond, together with a written, instrument of transfer

satisfactory to the Registrar, duly executed by the registered owner or its attorney duly
authorized in writing.

Subject to the registration requirements set forth herein, this Bond, under the

provision of the Act is, and has all the qualities and incidents of, a negotiable instrument

under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this, Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment of the costs of the Project and the costs

of issuance hereof as described in the Bond Legislation, and there shall be and hereby is

created and granted a lien upon such moneys, until so applied, in favor of the registered
owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened, and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that a sufficient amount of the Gross Revenues of the

System has been pledged to and will be set aside into saiçl special fund by the Issuer for the

prompt payment of the principal of this Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.

{C1838142.1} 20



IN WITNESS WHEREOF, THE CITY OF WHITE SULPHUR SPRINGS has

caused this Bond to be signed by its Mayor and its corporate seal to be hereunto affixed and

•
attested by its Clerk, and has caused this Bond to be dated as of the date first written above.

SEAL]
•

Mayor

ATTEST:

Recorder
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(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2011 A Bonds described in the within

mentioned Bond Legislation and has been duly registered in the name ofthe registered owner

set forth above, as of the date set forth below.

Date: ______________,201_.

_________________________________

as Registrar

Authorized Officer
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EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $~
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EXHIBIT B

DEBT SERVICE SCHEDULE
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(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

the within Bond and does hereby irrevocably constitute and appoint
_________________

Attorney to transfer the said Bond on the books kept for registration ofthe within Bond ofthe

said Issuer with full power of substitution in the premises.

Dated:
_________________

In the presence of:
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(FORM OF SERIES 2011 B BOND)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

THE CITY OF WHITE SULPHUR SPRINGS

WATER REVENUE BOND, SERIES 2011 B

(WEST VIRGINIA DWTRF PROGRAM)

No.BR___

KNOW ALL MEN BY THESE PRESENTS: That on this
—

day of

______________

201, THE CITY OF WHITE SULPHUR SPRINGS, a municipal
corporation and political subdivision of the State of West: Virginia in Greenbrier County of

said State (the “Issuer”), for value received, hereby promises to pay, solely from the special
funds provided therefor, as hereinafter set forth, to the WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY (the “Authority”) or registered assigns, the sum of

__________________________________

DOLLARS

($ ), or such lesser amount as shall have been advanced to the Issuer

hereunder and not previously repaid, as set forth in the Record of Advances attached as

EXHIBIT A hereto and incorporated herein by reference, in quarterly installments on

March 1, June 1, September 1 and December 1 of each year, commencing
1 201_, as set forth on the Debt Service Schedule attached as

EXHIBIT B hereto and incorporated herein by reference. The Administrative Fee (as defmed
in the hereinafter described Bond Legislation) on this BQnd shall be payable quarterly on

March 1, June 1, September 1 and December 1 of each year, commencing

_________________

1,
_____,

as set forth on EXHIBIT B attached hereto.

This Bond shall bear no interest. Principal installments of this Bond are

payable in any coin or currency which, on the respective dates of payment of such

installments, is legal tender for the payment ofpublic and private debts under the laws of the

United States of America, at the office of the West Virginia Municipal Bond Commission,

Charleston, West Virginia (the “Paying Agent”).

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the West Virginia Bureau

for Public Health (the “BPH”), and upon the terms and conditions prescribed by, and

otherwise in compliance with, the Loan Agreement by and between the Issuer and the

Authority dated
_________________,

20 l_.

This Bond is issued (i) to pay the Series 2009 A Bonds; (ii) to pay a portion of

the costs of acquisition and construction of certain additions, betterments and improvements
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to the existing public waterworks system of the Issuer (the “Project”); and (iii) to pay certain

costs of issuance of this Bond and related costs. The existing public waterworks system of

the Issuer, the Project and any further additions, betterments or improvements thereto are

herein called the “System.” This Bond is issued under the authority ofand in full compliance
with the Constitution and statutes of the State of West Virginia, including particularly
Chapter 8, Article 19 and Chapter 16, Article 13C of the~ Code of West Virginia, 1931, as

amended (collectively, the “Act”), a Bond Ordinance duly enacted by the Issuer on

_________________

201, effective
—

, 201_ and a Supplemental
Resolution duly adopted by the Issuer on

~
20l_ (collectively, the “Bond

Legislation”), and is subject to all the terms and conditions thereof. The Bond Legislation

provides for the issuance of additional bonds under certain conditions, and such bonds would

be entitled to be paid and secured equally and ratably from and by the funds and revenues and

other security provided for the Bonds under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,
PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL

RESPECTS, WITH THE ISSUER’S (1)WATER REFUNDiNG REVENUE BONDS,
SERIES 2003 A, DATED OCTOBER 15, 2003, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $929,000 (THE “PRIOR BONDS”); AND (2)
WATER REVENUE BONDS, SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM),
DATED

____________, 201_, ISSUED CONCURRENTLY HEREWITH IN THE

ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF $___________ (THE
“SERIES 2011 A BONDS”).

This Bond is payable only from and secured by a pledge ofthe Gross Revenues

(as defined in the Bond Legislation) to be derived from the System, on a parity ‘with the

pledge of Gross Revenues in favor ofthe registered owners ofthe Prior Bonds and the Series

2011 A Bonds and from moneys in the reserve account created under the Bond Legislation
for this Bond (the “Series 2011 B Bonds Reserve Account”), and unexpended proceeds of

this Bond. Such Gross Revenues shall be sufficient to pay all operating expenses of the

System and the principal ‘of and interest, if any, on all bonds which may be issued pursuant to

the Act and shall be set aside as a special fund hereby pledged for such purpose. This Bond

does not constitute an indebtedness of the Issuer within the meaning of any constitutional or

statutory provision or limitation, nor shall the Issuer be obligated to pay the same or the

interest, if any, hereon, except from said special fund provided from the Gross Revenues, the

moneys in the Series 2011 B Bonds Reserve Account and unexpended proceeds ofthis Bond.

Pursuant to the Bond Legislation, the Issuer has covenanted and agreed to establish and

maintain just and equitable rates and charges for the use of the System and the services

rendered thereby, which shall be sufficient, together with other revenues of the System, to

comply with the rate coverage required by the ordinance authorizing the Prior Bonds, so long

as the Prior Bonds are outstanding, and thereafter, sufficient to provide for the reasonable
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expenses of operation, repair and maintenance of the System, and to leave a balance each

year equal to at least 115% of the maximum amount of principal of and interest, if any, on

this Bond, payable in any year and all other obligations secured by a lien on or payable from

such revenues on a parity with this Bond; provided however, that so long as there exists in

the Series 2011 B Bonds Reserve Account an amount at least equal to the maximum amount

of principal and interest, if any, which will become due on this Bond in the then current or

any succeeding year, and in the respective reserve accounts established for any other

obligations outstanding on a parity with this Bond, an amount at least equal to the

requirement therefor, such percentage may be reduced to 110%. The Issuer has entered into

certain further covenants with the registered owners of this Bond for the terms of which

reference is made to the Bond Legislation. Remedies provided the registered owners of this

Bond are exclusively as provided in the Bond Legislation, to which reference is here made

for a detailed description thereof.

Subject to the registration requirements set forth herein, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar (as
defined in the Bond Legislation) by the registered owner, or by its attorney duly authorized in

writing, upon the surrender of this Bond, together with a written instrument of transfer

satisfactory to the Registrar, duly executed by the registered owner or its attorney duly
authorized in writing.

Subject to the registration requirements set forth herein, this Bond, under the

provision of the Act is, and has all the qualities and incidents of, a negotiable instrument

under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment of the costs of the Project and the costs

of issuance hereof as described in the Bond Legislation, and there shall be and hereby is

created and granted a lien upon such moneys, until so applied, in favor of the registered
owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened, and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that a sufficient amount of the Gross Revenues of the

System has been pledged to and will be set aside into said special fund by the Issuer for the

prompt payment of the principal of this Bond.
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All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.
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1N WITNESS WHEREOF, THE CITY OF WHITE SULPHUR SPRINGS has

caused this Bond to be signed by its Mayor, and its corporate seal to be hereunto affixed and

attested by its Recorder, and has caused this Bond to be dated as of the date first written

above.

SEAL]

Mayor

ATTEST:

Recorder
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one ofthe Series 2011 B Bonds described in the within-mentioned

Bond Legislation and has been duly registered in the name of the registered owner set forth

above, as of the date set forth below.

Date: ______________,201_.

______________________________________

as Registrar

Authorized Officer
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EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(114) $ (32) $

(15) $ (33) $

(116) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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EXHIBIT B

DEBT SERVICE SCHEDULE
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(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigne4 sells, assigns, and transfers unto

the within Bond and does hereby irrevocably constitute and appoint___________________

Attorney to transfer the said Bond on the books kept for registration ofthe within Bond ofthe

said Issuer with full power of substitution in the premises.

Dated:
__________________

In the presence of:
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Section 3.11. Sale of Bonds~ Approval and Ratification of Execution of Loan

Agreement The Loan Agreement, including all schedules and exhibits attached thereto, are

hereby approved and incorporated into this Bond Legislation. The Series 2011 Bonds shall

be sold to the Authority, pursuant to the tem~s and conditions of the Loan Agreement. If not

so authorized by previous ordinance or resolution, the Mayor is specifically authorized and

directed to execute the Loan Agreement and the Recorder is directed to affix the seal of the

Issuer, attest the same and deliver the Loan Agreement to the Authority, and any such prior
execution and delivery is hereby authorized, approved, ratified and confirmed.

Section 3.12. Filing ofAmended Schedule Upon completion ofthe acquisition
and construction of the Project, the Issuer will file with the Authority a schedule setting forth

the actual costs of the Project and sources of funds.
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ARTICLE IV

RESERVED]
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ARTICLE V

FUNDS AND ACCOUNTS; SYSTEM REVENUES AND APPLICATION THEREOF

Section 5.01. Establishment of Funds and Accounts with Depository Bank
The following special funds or accounts are hereby created with (or continued if previously
created by the Prior Ordinance) and shall be held by the Depository Bank, separate and apart
from all other funds or accounts of the Depository Bank or the Issuer and from each other:

(1) Revenue Fund (created by the Prior Ordinance);

(2) Renewal and Replacement Fund (created by the Prior Ordinance); and

(3) Series 2011 Bonds Construction Trust Fund.

Section 5.02. Establishment of Funds and Accounts with Commission The

following special funds or accounts are hereby create4 with and shall be held by the

Commission, separate and apart from all other funds or accounts of the Commission or the

Issuer and from each other:

(1) Series 2011 A Bonds Sinking Fund;

(2) Series 2011 A Bonds Reserve Account;

(3) Series 2011 B Bonds Sinking Fund; and

(4) Series 2011 B Bonds Reserve Account.

Section 5.03. System Revenues~ Flow ofFunds A. The entire Gross Revenues

derived from the operation ofthe System and all parts thereof shall be deposited upon receipt

by the Issuer in the Revenue Fund. The Revenue Fund shall constitute a trust fund for the

purposes provided in this Bond Legislation and shall be kept separate and distinct from all

other funds of the Issuer and the Depository Bank and used only for the purposes and in the

manner provided in the Prior Ordinance and this Bond Legislation. All moneys in the

Revenue Fund shall be disposed of only in the following manner and order of priority:

(1) The Issuer shall first, on the first day of each month, make the Prior

Bonds interest payments in the manner and in accordance with the Prior Ordinance.
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(2) The Issuer shall next, on the first day of each month, transfer from the

Revenue Fund and simultaneously remit, (i) for deposit in the Sinking Funds for the Prior

Bonds, to the Commission, the amounts required by the Prior Ordinance for payment of

principal of the Prior Bonds; (ii) commencing 3 months prior to the first date ofpayment of

principal of the Series 2011 A Bonds, for deposit in the Series 2011 A Bonds Sinking Fund,

an amount equal to 1/3rd of the amount of principal, if any, which will mature and become

due on the Series 2011 A Bonds on the next ensuing quarterly principal payment date;

provided that, in the event the period to elapse between the date ofsuch initial deposit in the

Series 2011 A Bonds Sinking Fund and the next quarterly principal payment date is less than

3 months, then such monthly payment shall be increased proportionately to provide, 1 month

prior to the next quarterly principal payment date, the required amount of principal coming
due on such date; and (iii) to the Conmiission, commencing 3 months prior to the first date of

payment of principal of the Series 2011 B Bonds, for deposit in the Series 2011 B Bonds

Sinking Fund, an amount equal to 1/3rd of the amount of principal which will mature and

become due on the Series 2011 B Bonds on the next ensuing quarterly principal payment

date; provided that, in the event the period to elapse between the date of such initial deposit
in the Series 2011 B Bonds Sinking Fund and the next quarterly principal payment date is

less than 3 months, then such monthly payment shall be increased proportionately to provide,
1 month prior to the next quarterly principal payment date, the required amount of principal

coming due on such date.

(3) The Issuer shall next, on the first day of each month, transfer from the

Revenue Fund and simultaneously remit to the Commission, (i) for deposit in the Reserve

Accounts for the Prior Bonds, the amounts required by the Prior Ordinance; (ii) commencing
3 months prior to the first date of payment of principal of the Series 2011 A Bonds, if not

fully funded upon issuance of the Series 2011 A Bonds, for deposit in the Series 2011 A

Bonds Reserve Account, an amount equal to 1 / 120th of the Series 2011 A Bonds Reserve

Requirement; provided that, no further payments shall be made into the Series 2011 A Bonds

Reserve Account when there shall have been deposited therein, and as long as there shall

remain on deposit therein, an amount equal to the Series 2011 A Bonds Reserve

Requirement; and (iii) commencing 3 months prior to the first date ofpayment ofprincipal of

the Series 2011 B Bonds, if not fully funded upon issuance of the Series 2011 B Bonds, for

deposit in the Series 2011 B Bonds Reserve Account, an amount equal to 1/120th of the

Series 2011 B Bonds Reserve Requirement; provided that, no further payments shall be made

into the Series 2011 B Bonds Reserve Account when there shall have been deposited therein,

and as long as there shall remain on deposit therein, an amount equal to the Series 2011 B

Bonds Reserve Requirement.

(4) The Issuer shall next, each month, pay from the Revenue Fund the

current Operating Expenses of the System.
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(5) The Issuer shall next, each month, transfer from the Revenue Fund and

remit to the Depository Bank for deposit in the Renewal and Replacement Fund, an amount

equal to 2 1/2% of the Gross Revenues each month (as required in the Prior Ordinance and

not in addition thereto), exclusive ofany payments for account of any Reserve Account. All

funds in the Renewal and Replacement Fund shall be kept apart from all other funds of the

Issuer or of the Depository Bank and shall be invested and reinvested in accordance with

Article VIII hereof. Withdrawals and disbursements may be made from the Renewal and

Replacement Fund for replacements, repairs, improvements or extensions to the System;

provided that, any deficiencies in any Reserve Account, except to the extent such deficiency
exists because the required payments into such account have not, as of the date of

determination of a deficiency, funded such account to the maximum extent required hereof,
shall be promptly eliminated with moneys from the Renewal and Replacement Fund.

Moneys in the Series 2011 A Bonds Sinking Fund and the Series 2011 B Bonds

Sinking Fund shall be used only for the purposes of paying principal of and interest, if any,

on the Series 2011 A Bonds and the Series 2011 B Bonds, respectively, as the same shall

become due. Moneys in the Series 2011 A Bonds Reserve Account and the Series 2011 B

Bonds Reserve Account shall be used only for the purposes of paying principal of and

interest, if any, on the Series 2011 A Bonds and the Series 2011 B Bonds, respectively, as the

same shall come due, when other moneys in the Series 2011 A Bonds Sinking Fund and the

Series 2011 B Bonds Sinking Fund are insufficient therefor, and for no other purpose.

All investment earnings on moneys in the Series 2011 A Bonds Sinking Fund,
the Series 2011 A Bonds Reserve Account, the Series 2011 B Bonds Sinking Fund and the

Series 2011 B Bonds Reserve Account shall be returned, not less than once each year, by the

Commission to the Issuer, and such amounts shall, during construction of the Project, be

deposited in the Series 2011 Bonds Construction Trust Fund, and, following completion of

construction of the Project, shall be deposited in the Revenue Fund and applied in full, first to

the next ensuing interest payment, if any, due on the Series 2011 A Bonds and the Series

2011 B Bonds, respectively, and then to the next ensuing principal payment due thereon, all

on a pro rata basis.

Any withdrawals from the Series 2011 A Bonds Reserve Account or the Series

2011 B Bonds Reserve Account which result in a reduction in the balance therein to below

the respective Reserve Requirements shall be subsequently restored from the first Gross

Revenues available after all required payments have been made in full in the order set forth

above.

As and when additional Bonds ranking on a parity with the Series 2011 Bonds

are issued, provision shall be made for additional payments into the respective sinking funds

sufficient to pay the interest on such additional parity Bonds and accomplish retirement
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thereof at maturity and to accumulate a balance in the respective reserve accounts in an

amount equal to the requirement therefor.

The Issuer shall not be required to make any further payments into the Series

2011 A Bonds Sinking Fund, the Series 2011 A Bonds Reserve Account, the Series 2011 B

Bonds Sinking Fund or the Series 2011 B Bonds Reserve Account when the aggregate

amount of funds therein are at least equal to the respective aggregate principal amount ofthe

Series 2011 A Bonds and the Series 2011 B Bonds issued pursuant to this Bond Legislation
then Outstanding and all interest, if any, to accrue until the maturity thereof.

Interest, principal or reserve payments, whether made for a deficiency or

otherwise, shall be made on a parity and pro rata, with respect to the Series 2011 A Bonds

and the Series 2011 B Bonds, in accordance with the respective principal amounts then

Outstanding.

The Commission is hereby designated as the fiscal agent for the administration

of the Series 2011 A Bonds Sinking Fund, the Series 2011 A Bonds Reserve Account, the

Series 2011 B Bonds Sinking Fund and the Series 2011 B Bonds Reserve Account created

hereunder, and all amounts required for said accounts shah be remitted to the Commission

from the Revenue Fund by the Issuer at the times provided herein. The Issuer shall make the

necessary arrangements whereby required payments into said accounts shall be automatically
debited from the Revenue Fund and electronically transferred to the Commission on the dates

required hereunder.

Moneys in the Series 2011 A Bonds Sinking Fund, the Series 2011 A Bonds

Reserve Account, the Series 2011 B Bonds Sinking Fund and the Series 2011 B Bonds

Reserve Account shall be invested and reinvested by the Commission in accordance with

Section 8.01 hereof.

The Series 2011 A Bonds Sinking Fund, the Series 2011 A Bonds Reserve

Account, the Series 2011 B Bonds Sinking Fund and the Series 2011 B Bonds Reserve

Account shall be used solely and only for, and are hereby pledged for, the purpose of

servicing the Series 2011 A Bonds and the Series 2011 B Bonds, respectively, under the

conditions and restrictions set forth herein.

B. Whenever all ofthe required and provided transfers and payments from

the Revenue Fund into the several special funds, as hereinabove provided, are current and

there remains in the Revenue Fund a balance in excess of the estimated amounts required to

be so transferred and paid into such funds during the following month or such other period as

required by the Act, such excess shall be considered as surplus revenues (the “Surplus

Revenues”). Surplus Revenues may be used for any lawful purpose of the System.
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C. The Issuer shall on the first day of each month (if the first day is not a

business day, then the first business day of each month) deposit with the Commission the

required interest, principal and reserve account payments and all such payments shall be

remitted to the Commission with appropriate instructions as to the custody, use and

application thereof consistent with the provisions of this Bond Legislation. All remittances

made by the Issuer to the Commission shall clearly identify the fund or account into which

each amount is to be deposited. The Issuer shall also on the first day of each month (if the

first day is not a business day, then the first business day of each month), deposit with the

Commission the Administrative Fee as set forth in the Schedule Y attached to the Loan

Agreement for the Series 2011 A Bonds.

D. The Issuer shall complete the “Monthly Payment Form,” a form of

which is attached to the Loan Agreement and submit a copy of said form along with a copy of

its payment check to the Authority by the 5th day of such calendar month.

E. The Issuer shall remit from the Revenue Fund to the Commission, the

Registrar, the Paying Agent or the Depository Bank, on such dates as the respective parties
shall require, such additional sums as shall be necessary to pay their respective charges and

fees then due. The Issuer shall make the necessary arrangements whereby such required

payments shall be automatically debited from the Revenue Fund and electronically
transferred to the Commission on the dates required.

F. The moneys in excess of the maximum amounts insured by FDIC in any

of the funds and accounts shall at all times be secured, to the full extent thereof in excess of

such insured sum, by Qualified Investments as shall be eligible as security for deposits of

state and municipal funds under the laws of the State.

G. If on any monthly payment date the revenues are insufficient to place the

required amount in any of the funds and accounts as hereinabove provided, the deficiency
shall be made up in the subsequent payments in additibn to the payments which would

otherwise be required to be made into the funds and accounts on the subsequent payment

dates; provided, however, that the priority of curing deficiencies in the funds and accounts

herein shall be in the same order as payments are to be made pursuant to this Section 5.03,

and the Gross Revenues shall be applied to such deficiencies before being applied to any

other payments hereunder.

H. The Gross Revenues ofthe System shall only be used for purposes ofthe

System.
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ARTICLE VI

BOND PROCEEDS; CONSTRUCTION DISBURSEMENTS

Section 6.01. Application ofBond Proceeds FrOm the moneys received from

the sale of the Series 2011 Bonds, the following amounts shall be first deducted and

deposited in the order set forth below:

A. From the proceeds of the Series 2O1 1 A Bonds, there shall first be

deposited with the Commission in the Series 2011 A Bonds Sinking Fund, the amount, if any,

set forth in the Supplemental Resolution as capitalized interest.

B. From the proceeds of the Series 2011 B Bonds, there shall first be

deposited with the Commission in the Series 2011 B Bonds Sinking Fund, the amount, if any,

set forth in the Supplemental Resolution as capitalized interest.

C. Next, from the proceeds of the Series 2011 A Bonds, there shall be

deposited with the Commission in the Series 2011 A Bonds Reserve Account, the amount, if

any, set forth in the Supplemental Resolution for funding of the Series 2011 A Bonds

Reserve Account.

D. Next, from the proceeds of the Series 2011 B Bonds, there shall be

deposited with the Commission in the Series 2011 B Bonds Reserve Account, the amount, if

any, set forth in the Supplemental Resolution for funding ofthe Series 2011 B Bonds Reserve

Account.

E. Next, from the proceeds of the Series 2011 B Bonds, there shall be

deposited with the Commission, together with other funds of~, or available to, the Issuer, the

amount set forth in the Supplemental Resolution for paying in full the entire outstanding

principal of and all interest and administrative fees on the Prior Bonds.

F. Next, from the proceeds ofthe Series 2011 B Bonds, there shall be paid
to the Commission, the amount set forth in the Supplemental Resolution for paying in full the

entire outstanding principal of and all accrued interest on the Series 2009 A Bonds.

U. As the Issuer receives advances of the remaining moneys derived from

the sale of the Series 2011 A Bonds, such moneys shall be deposited with the Depository
Bank in the Series 2011 Bonds Construction Trust Fund and applied solely to payment ofthe

costs of the Project in the manner set forth in Section 6.02 hereof and until so expended, are

hereby pledged as additional security for the Series 2011 A Bonds.

{C1838142.1} 42



H. As the Issuer receives advances of the remaining moneys derived from

the sale of the Series 2011 B Bonds, such moneys shall be deposited with the Depository
Bank in the Series 2011 Bonds Construction Trust Fund and applied solely to payment ofthe

costs of the Project in the manner set forth in Section 6.02 hereof and until so expended are

hereby pledged as additional security for the Series 2011 B Bonds.

I. After completion of construction of the Project, as certified by the

Consulting Engineers, and all costs have been paid, any remaining proceeds of the Series

2011 A Bonds and the Series 2011 B Bonds shall be expended as approved by the BPH.

Section 6.02. Disbursements From Bond Construction Trust Fund On or

before the Closing Date, the Issuer shall have delivered to the BPH and the Authority a report

listing the specific purposes for which the proceeds of the Series 2011 A Bonds and the

Series 2011 B Bonds will be expended and the disbursement procedures for such proceeds,
including an estimated monthly draw schedule. Payments for the costs ofthe Project shall be

made monthly.

Except as provided in Section 6.01 hereof, disbursements ofthe proceeds ofthe

Series 2011 A Bonds and the Series 2011 B Bonds from the Series 2011 Bonds Construction

Trust Fund shall be made only after submission to and approval from the BPH of the

following:

(1) a completed and signed “Payment Requisition Form,” a form ofwhich is

attached to the Loan Agreement, in compliance with the Issuer’s construction schedule, and

(2) a certificate, signed by an Authorized Officer and the Consulting

Engineers, stating that:

(a) None of the items for which the payment is proposed to be made has

formed the basis for any disbursement theretofore made;

(b) Each item for which the payment is proposed to be made is or was

necessary in connection with the Project and constitutes a Cost of the Project;

(c) Each of such costs has been otherwise properly incurred; and

(d) Payment for each of the items proposed is then due and owing.

Pending such application, moneys in the Series 2011 Bonds Construction Trust

Fund shall be invested and reinvested in Qualified Investments at the written direction ofthe

Issuer.
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ARTICLE VII

ADDITIONAL COVENANTS OF THE ISSUER

Section 7.01. General Covenants ofthe Issuer All the covenants, agreements
and provisions of this Bond Legislation shall be and constitute valid and legally binding
covenants of the Issuer and shall be enforceable in any court ofcompetentjurisdiction by any
Registered Owner of the Series 2011 Bonds. In addition to the other covenants, agreements
and provisions of this Bond Legislation, the Issuer hereby covenants and agrees with the

Registered Owner of the Series 2011 Bonds as hereinafter provided in this Article VII. All

such covenants, agreements and provisions shall be irrevocable, except as provided herein, as

long as any of the Series 2011 Bonds or the interest, if any, thereon is Outstanding and

unpaid.

Section 7.02. Bonds not to be Indebtedness of the Issuer The Series 2011

Bonds shall not be nor constitute an indebtedness of the Issuer within the meaning of any

constitutional, statutory or charter limitation of indebtedness, but shall be payable solely from
the funds pledged for such payment by this Bond Legislation. No Registered Owner of the

Series 2011 Bonds shall ever have the right to compel the exercise of the taxing power ofthe

Issuer to pay the Series 2011 Bonds or the interest, if any, thereon.

Section 7.03. Bonds Secured by Pledge ofGross Revenues~ Lien Position with

respect to Prior Bonds The payment of the debt service of the Series 2011 A Bonds and the

Series 2011 B Bonds shall be secured equally and ratably with each other by a first lien on

the Gross Revenues derived from the System on a parity with the lien on the Gross Revenues

in favor of the Registered Owners of the Prior Bonds. The Gross Revenues in an amount

sufficient to pay the principal of and interest, if any, on the Series 2011 Bonds and the Prior

Bonds and to make the payments into all funds and accounts and all other payments provided
herein and in the Prior Ordinance are hereby irrevocably pledged, in the manner provided
herein, to such payments as they become due, and for the other purposes provided herein and

in the Prior Ordinance. I

Section 7.04. Rates and Charges The Issuer has obtained any and all approvals
of rates and charges required by State law and has taken any other action required to establish

and impose such rates and charges, with all requisite appeal periods having expired without

successful appeal. Such rates and charges shall be sufficient to comply with the requirements
of the Loan Agreement. The initial schedule of rates and charges for the services and

facilities of the System shall be as set forth in the water rate ordinance of the Issuer duly
enacted on April 20, 2010.
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So long as the Series 2011 Bonds are outstanding, the Issuer covenants and

agrees to fix and collect rates, fees and other charges for the use of the System and to take all

such actions necessary to provide funds sufficient to produce the required sums set forth in

the Bond Legislation and in compliance with the Loan Agreement. In the event the schedule

of rates, fees and charges initially established for the System in connection with the Series

2011 Bonds shall prove to be insufficient to produce the required sums set forth in this Bond

Legislation and the Loan Agreement, the Issuer hereby covenants and agrees that it will, to

the extent or in the manner authorized by law, immediately adjust and increase such schedule

of rates, fees and charges and take all such actions necessary to provide funds sufficient to

produce the required sums set forth in this Bond Legislation and the Loan Agreement.

Section 7.05. Sale ofthe System So long as the Prior Bonds are outstanding,
the Issuer shall not sell, mortgage, lease or otherwise dispose of the System, except as

provided in the Prior Ordinance. So long as the Series 2011 Bonds are outstanding and except

as otherwise required by law or with the written consent of the BPH and the Authority, the

System may not be sold, mortgaged, leased or otherwise disposed of, except as a whole, or

substantially as a whole, and only ifthe net proceeds to be: realized shall be sufficient to fully

pay all the Bonds then Outstanding, in accordance with Article X hereof. The proceeds from

any such sale, mortgage, lease or other disposition of the System shall, with respect to the

Series 2011 Bonds, immediately be remitted to the Commission for deposit in the Sinking

Funds, and, with the written permission of the BPH and the Authority, or in the event the

Authority is no longer a Registered Owner, the Issuer shall direct the Commission to apply
such proceeds to the payment of principal of and interest, if any, on the Series 2011 Bonds.

Any balance remaining after the payment of the Series 2011 Bonds and interest, if any,

thereon shall be remitted to the Issuer by the Commission unless necessary for the payment of

other obligations of the Issuer payable out of the revenues of the System.

The foregoing provision notwithstanding, the Issuer shall have and hereby
reserves the right to sell, lease or otherwise dispose of any of the property comprising a part

of the System hereinafter determined in the manner provided herein to be no longer

necessary, useful or profitable in the operation thereof. Prior to any such sale, lease or other

disposition of such property, if the amount to be received therefor, together with all other

amounts received during the same Fiscal Year for such sales, leases or other dispositions of

such properties, is not in excess of $10,000, the Issuer shall, by resolution duly adopted,
determine that such property comprising a part ofthe System is no longer necessary, useful or

profitable in the operation thereof and may then provide for the sale of such property. The

proceeds of any such sale shall be deposited in the Renewal and Replacement Fund. If the

amount to be received from such sale, lease or other disposition of said property, together

with all other amounts received during the same Fiscal Year for such sales, leases or other

dispositions of such properties, shall be in excess of$ 10,000 but not in excess of $50,000, the

Issuer shall first, determine, upon consultation with a professional engineer, that such
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property comprising a part of the System is no longer necessary, useful or profitable in the

operation thereof and may then, if it be so advised, by resolution duly adopted, authorize such

sale, lease or other disposition ofsuch property in accordance with the laws ofthe State. The

proceeds of any such sale shall be deposited in the Renewal and Replacement Fund. The

payment of such proceeds into the Renewal and Replacement Fund shall not reduce the

amounts required to be paid into such funds by other provisions of this Bond Legislation.

No sale, lease or other disposition ofthe properties ofthe System shall be made

by the Issuer ifthe proceeds to be derived therefrom, together with all other amounts received

during the same Fiscal Year for such sales, leases or other dispositions of such properties,
shall be in excess of $50,000 and insufficient to pay all Bonds then Outstanding, without the

prior approval and consent in writing of the Registered Owners, or their duly authorized

representatives, of the Bonds then Outstanding. The Issuer shall prepare the form of such

approval and consent for execution by the then Registered Owners of the Bonds for the

disposition of the proceeds of the sale, lease or other disposition of such properties of the

System.

Section 7.06. Issuance of Other Obligations Payable Out of Revenues and

General Covenant Against Encumbrances Except as provided for in Section 7.06 and

Section 7.07 hereof, the Issuer shall not issue any other obligations whatsoever payable from

the revenues of the System which rank prior to, or equally, as to lien on and source of and

security for payment from such revenues with the Series 2011 Bonds. All obligations issued

by the Issuer after the issuance of the Series 2011 Bonds and payable from the revenues of

the System, except such additional parity Bonds, shall contain an express statement that such

obligations are junior and subordinate, as to lien on, pledge and source of and security for

payment from such revenues and in all other respects, to the Series 2011 Bonds; provided,
that no such subordinate obligations shall be issued unless all payments required to be made

into all funds and accounts established by this Bond Legislation have been made and are

current at the time of the issuance of such subordinate obligations.

Except as provided above, the Issuer shall not create, or cause or permit to be

created, any debt, lien, pledge, assignment, encumbrance or any other charge having priority
over or being on a parity with the lien of the Series 2011 Bonds, and the interest, if any,

thereon, upon any of the income and revenues of the System pledged for payment of the

Series 2011 Bonds and the interest, if any, thereon in this Bond Legislation, or upon the

System or any part thereof.

The Issuer shall give the Authority prior written notice of its issuance of any

other obligations to be used for the System, payable from the revenues of the System or from

any grants for the Project, or any other obligations related to the Project or the System.
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Section 7.07. Parity Bonds So long as the Prior Bonds are outstanding, the

limitations on the issuance of parity obligations set forth in the Prior Ordinance shall be

applicable. In addition, no Parity Bonds, payable out of the revenues of the System, shall be

issued after the issuance of the Series 2011 Bonds pursuant to this Bond Legislation, without

the prior written consent of the Authority and the BPH and without complying with the

conditions and requirements herein provided.

All Parity Bonds issued hereunder shall be on a parity in all respects with the

Series 2011 Bonds.

No such Parity Bonds shall be issued, except for the purposes of financing the

costs of the design, acquisition or construction of additions, extensions, improvements or

betterments to the System or refunding any Bonds outstanding, or both such purposes.

No Parity Bonds shall be issued at any time, however, unless and until there has

been procured and filed with the Recorder a written statement by the Independent Certified

Public Accountants, reciting the conclusion that the Net Revenues actually derived, subject to

the adjustments hereinafter provided for, from the System during any 12 consecutive months,
within the 18 months immediately preceding the date of the actual issuance of such Parity
Bonds, plus the estimated average increased annual Net Revenues to be received in each of

the 3 succeeding years after the completion of the improvements to be financed by such

Parity Bonds, if any, shall be not less than 115% of the largest aggregate amount that will

mature and become due in any succeeding year for principal of and interest on the following:

(1) The Bonds then Outstanding;

(2) Any Parity Bonds theretofore issued pursuant to the provisions
contained in this Bond Legislation then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The “estimated average increased annual Net Revenues to be received in each

of the 3 succeeding years,” as that term is used in the computation provided in the above

paragraph, shall refer only to the increased Net Revenues estimated to be derived from the

improvements to be financed by such Parity Bonds and any increase in rates enacted by the

Issuer, the time for appeal of which shall have expired (without successful appeal) prior to

the date of issuance of such Parity Bonds, and shall not exceed the amount to be stated in a

certificate of the Independent Certified Public Accountants, which shall be filed in the office

of the Recorder prior to the issuance of such Parity Bonds.
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The Net Revenues actually derived from the System during the 12 consecutive

month period hereinabove referred to may be adjusted by adding to such Net Revenues such

additional Net Revenues which would have been received, in the opinion of the Independent
Certified Public Accountants, as stated in a certificate, on account of increased rates, rentals,
fees and charges for the System enacted by the Issuer, the time for appeal ofwhich shall have

expired (without successful appeal) prior to issuance of such Parity Bonds.

All covenants and other provisions of this Bond Legislation (except as to

details of such Parity Bonds inconsistent herewith) shall be for the equal benefit, protection
and security of the Registered Owners of the Bonds and the Registered Owners of any Parity
Bonds subsequently issued from time to time within the limitations ofand in compliance with

this section. All Parity Bonds, regardless of the time or times of their issuance, shall rank

equally with respect to their respective liens on the revenues of the System, and their source

of and security for payment from such revenues, without preference of any Bond over any

other. The Issuer shall comply fully with all the increased payments into the various funds

and accounts created in this Bond Legislation required for and on account of such Parity
Bonds, in addition to the payments required for Bonds theretofore issued pursuant to this

Bond Legislation.

Parity Bonds shall not be deemed to include bonds, notes, certificates or other

obligations subsequently issued, the lien ofwhich on the revenues of the System is subject to

the prior and superior lien of the Series 2011 Bonds on such revenues. The Issuer shall not

issue any obligations whatsoever payable from revenues of the System, or any part thereof

which rank prior to or, except in the manner and under the conditions provided in this

section, equally, as to lien on and source of and security for payment from such revenues,

with the Series 2011 Bonds.

No Parity Bonds shall be issued at any time, however, unless all of the

payments into the respective funds and accounts provided for in this Bond Legislation with

respect to the Bonds then Outstanding, and any other payments provided for in this Bond

Legislation, shall have been made in full as required to the date of delivery of the Parity

Bonds, and the Issuer then be in full compliance with all the covenants, agreements and terms

of this Bond Legislation.

Section 7.08. Books: Records and Audit The Issuer shall keep complete and

accurate records of the cost of acquiring the Project site and the costs of acquiring,

constructing and installing the Project. The Issuer shall permit the Authority and the BPH, or

their agents and representatives, to inspect all books, documents, papers and records relating

to the Project and the System at all reasonable times for the purpose of audit and

examination. The Issuer shall submit to the Authority and the BPH such documents and

information as they may reasonably require in connection with the acquisition, construction
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and installation of the Project, the operation and maintenance of the System and the

administration of the loan or any grants or other sources of financing for the Project.

The Issuer shall permit the Authority and the BPH, or their agents and

representatives, to inspect all records pertaining to the qperation and maintenance of the

System at all reasonable times following completion of construction of the Project and

commencement of operation thereof, or, if the Project is an improvement to an existing

system, at any reasonable time following commencement of construction.

The Issuer will keep books and records ofthe System, which shall be separate
and apart from all other books, records and accounts of the Issuer, in which complete and

correct entries shall be made of all transactions relating to the System, and any Registered
Owner ofthe Series 2011 Bonds issued pursuant to this Bond Legislation shall have the right
at all reasonable times to inspect the System and all parts thereof and all records, accounts

and data of the Issuer relating thereto.

The accounting system for the system shall follow current generally accepted
accounting principles and safeguards to the extent allowed and as prescribed by the PSC.

Separate control accounting records shall be maintained by the Issuer. Subsidiary records as

may be required shall be kept in the manner and on the forms, books and other bookkeeping
records as prescribed by the Issuer. The Issuer shall prescribe and institute the manner by
which subsidiary records of the accounting system which may be installed remote from the

direct supervision of the Issuer shall be reported to such agent of the Issuer as the Issuer shall

direct.

The Issuer shall file with the Authority and the BPH, or any Registered Owner
of the Series 2011 Bonds, an annual report containing the following:

(A) A statement ofGross Revenues, Operating Expenses, Net Revenues and

Surplus Revenues derived from and relating to the System.

(B) A balance sheet statement showing all deposits in all the funds and

accounts provided for in this Bond Legislation and the status of all said funds and accounts.

(C) The amount of any Bonds, notes or other obligations outstanding.

The Issuer shall also, at least once a year, cause the books, records and accounts

of the System to be audited by the Independent Certified Public Accountant (and to the extent

legally required in compliance with the applicable 0MB Circular, or any successor thereof,

and the Single Audit Act, or any successor thereof) and shall mail upon request, and make

available generally, the report ofthe Independent Certified Public Accountant, or a summary
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summary thereof, to any Registered Owner of the Series 2011 Bonds and shall submit said

report to the Authority and the BPH, or any Registered Owner of the Series 2011 Bonds.

Such audit report submitted to the Authority and the BPH shall include a statement that notes

whether the results of tests disclosed instances of noncompliance that are required to be

reported under government auditing standards and, if they are, describes the instances of

noncompliance and the audited financial statements shall include a statement that notes

whether the Gross Revenues of the System are adequate to meet the Issuer’s Operating

Expenses and debt service and reserve requirements.

Subject to the terms, conditions and provisions ofthe Loan Agreement and the

Act, the Issuer has acquired, or shall do all things necessary to acquire, the proposed site of

the Project and shall do, is doing or has done all things necessary to construct the Project in

accordance with the plans, specifications and designs prepared by the Consulting Engineers.
All real estate and interests in real estate and all personal property constituting the Project and

the Project site heretofore or hereafter acquired shall at all times be and remain the property
of the Issuer.

The Issuer shall permit the Authority and the BPH, or their agents and

representatives, to enter and inspect the Project site and Project facilities at all reasonable

times. Prior to, during and after completion of construction and commencement ofoperation
of the Project, the Issuer shall also provide the Authority and the BPH, or their agents and

representatives, with access to the System site and System facilities as may be reasonably

necessary to accomplish all of the powers and rights of the Authority and the BPH with

respect to the System pursuant to the Act.

The Issuer shall provide the BPH with all appropriate documentation to comply
with any special conditions established by federal andlor state regulations as set forth in

Exhibit E of the Loan Agreement for the Series 2011 A Bonds or as promulgated from time

to time.

Section 7.09. Rates Prior to the issuance of the Series 2011 Bonds, equitable
rates or charges for the use of and service rendered by the System shall be established all in

the manner and form required bylaw, and copies of such rates and charges so established will

be continuously on file with the Recorder, which copies will be open to inspection by all

interested parties. The schedule of rates and charges shall at all times be adequate to produce
Gross Revenues from the System sufficient to pay Operating Expenses and to make the

prescribed payments into the funds created hereunder. Such schedule of rates and charges
shall be changed and readjusted whenever necessary so that the aggregate of the rates and

charges will be sufficient for such purposes. In order to assure full and continuous

performance of this covenant, with a margin for contingencies and temporary unanticipated

reduction in income and revenues, the Issuer hereby covenants and agrees that the schedule
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of rates or charges from time to time in effect shall be sufficient to comply with the rate

coverage required by the ordinance authorizing the Prior Bonds, so long as the Prior Bonds

are outstanding, and thereafter, sufficient (i) to provide for all Operating Expenses of the

System and (ii) to leave a balance each Fiscal Year equal to at least 115% of the maximum

amount required in any succeeding Fiscal Year for payment of principal of and interest, if

any, on the Series 2011 Bonds and all other obligations secured by a lien on or payable from

such revenues on a parity with the Series 2011 Bonds; provided that, in the event that

amounts equal to or in excess of the Reserve Requirements are on deposit respectively in the

Series 2011 A Bonds Reserve Account, the Series 2011 B Bonds Reserve Account and the

Reserve Accounts for obligations on a parity with the Series 2011 Bonds are funded at least

at the requirement therefor, such balance each Fiscal Year need only equal at least 110% of

the maximum amount required in any Fiscal Year for payment of principal of and interest, if

any, on the Series 2011 Bonds and all other obligations secured by a lien on or payable from

such revenues on a parity with the Series 2011 Bonds. In any event, the Issuer shall not

reduce the rates or charges for services set forth in the rate ordinance described in

Section 7.04.

Section 7.10. Operating Budget and Monthly Financial Report The Issuer

shall annually, at least 45 days preceding the beginning of each Fiscal Year, prepare and

adopt by resolution a detailed, balanced budget of the estimated revenues and expenditures
for operation and maintenance of the System during the succeeding Fiscal Year and shall

submit a copy of such budget to the Authority and the BPH within 30 days of adoption
thereof. No expenditures for the operation and maintenance of the System shall be made in

any Fiscal Year in excess of the amounts provided therefor in such budget without a written

finding and recommendation by a professional engineer, which fmding and recommendation

shall state in detail the purpose of and necessity for such increased expenditures for the

operation and maintenance of the System, and no such increased expenditures shall be made

until the Issuer shall have approved such finding and recommendation by a resolution duly

adopted. No increased expenditures in excess of 10% of the amount of such budget shall be

made except upon the further certificate of a professional engineer that such increased

expenditures are necessary for the continued operation ofthe System. The Issuer shall within

30 days of adoption thereof mail copies of such annual budget and all resolutions authorizing
increased expenditures for operation and maintenance to the Authority and the BPH and any

Registered Owner of the Series 2011 Bonds and shall make available such budgets and all

resolutions authorizing increased expenditures for operation and maintenance ofthe System
at all reasonable times to the Authority and the BPH and any Registered Owner ofthe Series

2011 Bonds or anyone acting for and on behalf of such Registered Owner.

Commencing on the date contracts are executed for the acquisition and

construction of the Project and for 2 years following the completion of the Project, the Issuer

shall each month complete a “Monthly Financial Report,” a form ofwhich is attached to the
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Loan Agreement, and forward a copy of such report to the Authority and the BPH by the

10th day of each month.

Section 7.11. Engineering Services and Operating Personnel The Issuer shall

obtain a certificate ofthe Consulting Engineers in the form attached to the Loan Agreement,
stating, among other things, that the Project has been or will be constructed in accordance

with the approved plans, specifications and designs as submitted to the Authority and the

BPH, the Project is adequate for the purposes for which it was designed, the funding plan as

submitted to the Authority and the BPH is sufficient to pay the costs of acquisition and

construction of the Project, and all permits required by federal and State laws for construction

of the Project have been obtained.

The Issuer shall provide and maintain competent and adequate engineering
services satisfactory to the Authority and the BPH covering the supervision and inspection of
the development and construction of the Project and bearing the responsibility of assuring
that construction conforms to the plans, specifications and designs prepared by the

Consulting Engineers, which have been approved by all necessary governmental bodies.

Such engineer shall certify to the Authority and the BPH and the Issuer at the completion of

construction that construction of the Project is in accordance with the approved plans,
specifications and designs, or amendments thereto, approved by all necessary governmental
bodies.

The Issuer shall require the Consulting Engineers to submit Recipient As-Built

Plans, as defined in the DWTRF Regulations, to the Issuer within 60 days of the completion
of the Project. The Issuer shall notify the BPH in writing of such receipt.

The Issuer shall require the Consulting Engineers to submit the fmal Operation
and Maintenance Manual, as defined in the DWTRF Regulations, to the Issuer when the

Project is 90% completed. The Issuer shall, at all times, provide operation and maintenance

of the System in compliance with all State and federal standards.

The Issuer shall employ qualified operating personnel properly certified by the

State before the Project is 50% complete and shall retain such a certified operator to operate

the System during the entire term ofthe Loan Agreement: The Issuer shall notify the BPH in

writing of the certified operator employed at the 50% completion stage.

Section 7.12. No Competing Franchise To the extent legally allowable, the

Issuer will not grant or cause, consent to or allow the granting of any franchise or permit to

any person, firm, corporation, body, agency or instrumentality whatsoever for the providing
of any services which would compete with services provided by the System.
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Section 7.13. Enforcement of Collections The Issuer will diligently enforce

and collect all fees, rentals or other charges for the services and facilities of the System, and

take all steps, actions and proceedings for the enforcement and collection ofsuch fees, rentals

or other charges which shall become delinquent to the full extent permitted or authorized by
the Act, the rules and regulations of the PSC and other laws of the State of West Virginia.

Whenever any fees, rates, rentals or other charges for the services and facilities

of the System shall remain unpaid for a period of 20 days after the same shall become due

and payable, the property and the owner thereof, as well as the user of the services and

facilities, shall be delinquent until such time as all such rates and charges are fully paid. To

the extent authorized by the laws of the State and the rules and regulations of the PSC, rates,

rentals and other charges, if not paid, when due, shall become a lien on the premises served

by the System. The Issuer further covenants and agrees that, it will, to the full extent

permitted by law and the rules and regulations promulgated by the PSC, discontinue and shut

offthe services ofthe System to all users ofthe services ofthe System delinquent in payment
of charges for the services of the System and will not restore such services of the System
until all delinquent charges for the services of the System, plus reasonable interest and

penalty charges for the restoration of service, have been fully paid and shall take all further~

actions to enforce collections to the maximum extent permitted by law.

Section 7.14. No Free Services The Issuer will not render or cause to be

rendered any free services of any nature by the System, nor will any preferential rates be

established for users of the same class; and in the event the Issuer, or any department, agency,

instrumentality, officer or employee of either shall avail itself or themselves of the facilities

or services provided by the System, or any part thereof, the same rates, fees or charges

applicable to other customers receiving like services under similar circumstances shall be

charged the Issuer, and any such department, agency, instrumentality, officer or employee.
The revenues so received shall be deemed to be revenues derived from the operation of the

System, and shall be deposited and accounted for in the same maimer as other revenues

derived from such operation of the System.

Section 7.15. Insurance and Construction Bonds A. The Issuer hereby
covenants and agrees that so long as the Series 2011 Bonds remain Outstanding, the Issuer

will, as an Operating Expense, procure, carry and maintain insurance with a reputable
insurance carrier or carriers as is customarily covered with respect to works and properties
similar to the System. Such insurance shall initially cover the following risks and be in the

following amounts:

(1) FIRE, LIGHTNING, VANDALISM, MALICIOUS MISCHIEF AND

EXTENDED COVERAGE INSURANCE, on all above-ground insurable portions of the
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System in an amount equal to the actual cost thereof. In time ofwar the Issuer will also carry

and maintain insurance to the extent available against the risks and hazards of war. The

proceeds of all such insurance policies shall be placed in the Renewal and Replacement Fund

and used only for the repairs and restoration ofthe damaged or destroyed properties or for the

other purposes provided herein for the Renewal and Replacement Fund. The Issuer will

itself, or will require each contractor and subcontractor to, obtain and maintain builder’s risk

insurance (fire and extended coverage) to protect the interests ofthe Issuer, the Authority, the

prime contractor and all subcontractors as their respective interests may appear, in

accordance with the Loan Agreement, during construction of the Project on a 100% basis

(completed value form) on the insurable portion of the Project, such insurance to be made

payable to the order of the Authority, the Issuer, the contractors and subcontractors, as their

interests may appear.

(2) PUBLIC LIABILITY iNSURANCE, with limits of not less than

$1,000,000 per occurrence to protect the Issuer from claims for bodily injury andlor death

and not less than $500,000 per occurrence from claims for damage to property of others

which may arise from the operation of the System, and insurance with the same limits to

protect the Issuer from claims arising out of operation or ownership of motor vehicles of or

for the System.

(3) WORKER’S COMPENSATION COVERAGE FOR ALL

EMPLOYEES OF OR FOR THE SYSTEM ELIGIBLE THEREFOR; AND

PERFORMANCE AND PAYMENT OR COMPLETION BONDS, such bonds to be in the

amounts of not less than 100% of the amount ofany construction contract and to be required
of each contractor dealing directly with the Issuer and such payment bonds will be filed with

the Clerk of the County Commission of the County in which such work is to be performed

prior to commencement of construction of the Project in compliance with West Virginia
Code, Section 38-2-39.

(4) FIDELITY BONDS will be provided as to every officer and employee
of the Issuer having custody of the revenues or of any other funds of the System, in an

amount at least equal to the total funds in the custody of any such person at any one time.

(5) FLOOD INSURANCE, if the System facilities are or will be located in

designated special flood or mudslide-prone areas and to the extent available at reasonable

cost to the Issuer.

(6) BUSINESS iNTERRUPTION INSURANCE, to the extent available at

reasonable cost to the Issuer.

B. The Issuer shall require all contractors engaged in the construction ofthe
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the Project to furnish a performance bond and a payment bond, each in an amount equal to

100% of the contract price of the portion of the Project covered by the particular contract as

security for the faithful performance of such contract. The Issuer shall verify such bonds

prior to commencement of construction.

The Issuer shall also require all contractors engaged in the construction of the

Project to carry such worker’s compensation coverage for all employees working on the

Project and public liability insurance, vehicular liability insurance and property damage
insurance in amounts adequate for such purposes and as is customarily carried with respect to

works and properties similar to the Project; provided that the amounts and terms of such

coverage are satisfactory to the Authority and the BPH. In the event the Loan Agreement so

requires, such insurance shall be made payable to the order of the Authority, the Issuer, the

prime contractor and all subcontractors, as their interests may appear. The Issuer shall verify
such insurance prior to commencement of construction.

Section 7.16. Connections To the extent permitted by the laws ofthe State and

rules and regulations of the PSC, the Issuer shall require every owner, tenant or occupant of

any house, dwelling or building intended to be served by the System to connect thereto.

Section 7.17. Completion of Project; Permits and Orders The Issuer shall

complete the Project as promptly as possible and operate and maintain the System as a

revenue-producing utility in good condition and in compliance with all federal and State

requirements and standards.

The Issuer has obtained all permits required by State and federal laws for the

acquisition and construction of the Project, all orders and approvals from the PSC and the

Infrastructure Council necessary for the acquisition and construction of the Project and the

operation of the System and all approvals for issuance of the Series 2011 Bonds required by
State law, with all requisite appeal periods having expired without successful appeal.

Section 7.18. Compliance with Loan Agreement and Law The Issuer shall

perform, satisfy and comply with all the terms and conditions ofthe Loan Agreement and the

Act. Notwithstanding anything herein to the contrary, the Issuer shall provide the BPH with

copies of all documents submitted to the Authority.

The Issuer also agrees to comply with all applicable laws, rules and regulations,

regulations, the applicable Cross Cutter Authorities and all applicable local ordinances issued

by the Authority, the BPH or other state, federal or local bodies in regard to the acquisition
and construction of the Project and the operation, maintenance and use of the System.
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Section 7.19. Statutory Mortgage Lien For the further protection of the

Registered Owner of the Series 2011 Bonds, a statutory mortgage lien upon the System is

granted and created by the Act, which statutory mortgage lien is hereby recognized and

declared to be valid and binding and shall take effect immediately upon delivery ofthe Series

2011 Bonds and shall be on a parity with the statutory mortgage lien in favor of the

Registered Owners of the Prior Bonds.

Section 7.20. Securities Laws Compliance The Issuer shall provide the

Authority, in a timely maimer, with any and all information that may be requested of it

(including its annual audit report, financial statements, related information and notices of

changes in usage and customer base) so that the Authority may comply with the provisions of

SEC Rule 15c2-12 (17 CFR Part 240).

Section 7.21. Contracts; Public Releases A. The Issuer shall, simultaneously
with the delivery of the Series 2011 Bonds or immediately thereafter, enter into written

contracts for the immediate acquisition or construction of the Project.

B. The Issuer shall submit all proposed change orders to the BPH for

written approval. The Issuer shall obtain the written approval of the BPH before expending

any proceeds of the Series 2011 Bonds held in “contingency” as set forth in the

schedule attached to the certificate of the Consulting Engineer. The Issuer shall also obtain

the written approval of the BPH before expending any proceeds of the Series 2011 Bonds

made available due to bid or construction or project underruns.

C. The Issuer shall list the funding as being provided by the Authority, the

BPH in any press release, publication, program, bulletin, sign or other public communication

that references the Project, including but not limited to any program document distributed in

conjunction with any ground breaking or dedication of tie Project.
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ARTICLE VIII

INVESTMENTS

Section 8.01. Investments Any moneys held as a part of the funds and

accounts created by this Bond Legislation other than the Revenue Fund, shall be invested and

reinvested by the Commission, the Depository Bank, or such other bank or national banking
association holding such fund or account, as the case may be, at the written direction of the

Issuer in any Qualified Investments to the fullest extent possible under applicable laws, this

Bond Legislation, the need for such moneys for the purposes set forth herein and the specific
restrictions and provisions set forth in this Section 8.01.

Any investment shall be held in and at all times deemed a part of the fund or

account in which such moneys were originally held, and the interest accruing thereon and any

profit or loss realized from such investment shall be credited or charged to the appropriate
fund or account. The investments held for any fund or account shall be valued at the lower of

cost or then current market value, or at the redemption price thereof ifthen redeemable at the

option of the holder, including the value of accrued interest and giving effect to the

amortization of discount, or at par if such investment is held in the “Consolidated Fund.”

The Commission shall sell and reduce to cash a sufficient amount of such investments

whenever the cash balance in any fund or account is insufficient to make the payments

required from such fund or account, regardless of the loss on such liquidation. The

Depository Bank may make any and all investments permitted by this section through its own

investment or trust department and shall not be responsible for any losses from such

investments, other than for its own negligence or willful misconduct.

The Depository Bank shall keep complete and accurate records of all funds,

accounts and investments, and shall distribute to the Issuer, at least once each year (or more

often if reasonably requested by the Issuer), a summary of such funds, accounts and

investment earnings. The Issuer shall retain all such records and any additional records with

respect to such funds, accounts and investment earnings so long as any of the Series 2011

Bonds are Outstanding and as long thereafter as necessary to comply with the Code and

assure the exclusion of interest, if any, on the Series 2011 Bonds from gross income for

federal income tax purposes.

Section 8.02. Certificate as to Use of Proceeds The Issuer shall deliver a

certificate as to use of proceeds or other similar certificate to be prepared by nationally

recognized bond counsel relating to restrictions on the use of proceeds of the Series 2011

Bonds as a condition to issuance of the Series 2011 Bonds. In addition, the Issuer covenants

(i) to comply with the Code and all Regulations from time to time in effect and applicable to

the Series 2011 Bonds as may be necessary in order to maintain the status of the Series 2011
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Bonds as governmental bonds; (ii) that it shall not take, or permit or suffer to be taken, any

action with respect to the Issuer’s use of the proceeds ofthe Series 2011 Bonds which would

cause any bonds, the interest on which is exempt from federal income taxation under Section

103(a) of the Code, issued by the Authority or the BPH, as the case may be, from which the

proceeds of the Series 2011 Bonds are derived, to lose their status as tax-exempt bonds; and

(iii) to take such action, or refrain from taking such action, as shall be deemed necessary by
the Issuer, or requested by the Authority or the BPH, to ensure compliance with the covenants

and agreements set forth in this Section 8.02, regardless of whether such actions may be

contrary to any of the provisions of this Bond Legislation.

The Issuer shall annually furnish to the Authority information with respect to

the Issuer’s use of the proceeds of the Series 2011 Bonds and any additional information

requested by the Authority.
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ARTICLE IX

DEFAULT AND REMEDIES

Section 9.01. Events ofDefault Each of the following events shall constitute

an “Event of Default” with respect to the Series 2011 Bonds:

(1) If default occurs in the due and punctual payment of the principal of or

interest, if any, on any Series 2011 Bonds; or

(2) If default occurs in the Issuer’s observance of any of the covenants,

agreements or conditions on their respective parts relating to the Series 2011 Bonds set forth

in this Bond Legislation, any supplemental resolution or in the Series 2011 Bonds, and such

default shall have continued for a period of 30 days after the Issuer shall have been given
wriften notice of such default by the Commission, the Authority, the Depository Bank, the

Registrar, the Paying Agent or the Registered Owner of the Series 2011 Bonds; or

(3) If the Issuer files a petition seeking reorganization or arrangement under

the federal bankruptcy laws or any other applicable law of the United States of America; or

(4) If default occurs with respect to the Prior Bonds or the Prior Ordinance.

Section 9.02. Remedies Upon the happening and continuance ofany Event of

Default, any Registered Owner of the Series 2011 Bonds may exercise any available remedy
and bring any appropriate action, suit or proceeding to enforce his or her rights and, in

particular, (i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or

other appropriate proceeding enforce all rights of such Registered Owners, including the right
to require the Issuer to perform its duties under the Act, the Loan Agreement and the Bond

Legislation relating thereto, including but not limited to the making and collection of

sufficient rates or charges for services rendered by the System, (iii) bring suit upon the Series

2011 Bonds; (iv) by action at law or bill in equity require the Issuer to account as if it were

the trustee of an express trust for the Registered Owners ofthe Series 2011 Bonds, and (v) by
action or bill in equity, enjoin any acts in violation ofthe Bond Legislation with respect to the

Series 2011 Bonds, or the rights of such Registered Owners; provided thai, all rights and

remedies of the Registered Owners of the Series 2011 Bonds shall be on a parity with the

Registered Owners of the Prior Bonds.

Section 9.03. Appointment of Receiver Any Registered Owner of the Series

2011 Bonds may, by proper legal action, compel the performance of the duties of the Issuer

under the Bond Legislation and the Act, including, the completion of the Project, the making

and collection of sufficient rates and charges for services rendered by the System and
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segregation of the revenues therefrom and the application thereof If there be any Event of

Default, any Registered Owner shall, in addition to all other remedies or rights, have the right

by appropriate legal proceedings to obtain the appointment of a receiver to administer the

System or to complete the acquisition and construction of the Project on behalf of the Issuer,

with power to charge rates, rentals, fees and other charges sufficient to provide for the

payment of Operating Expenses ofthe System, the payment ofthe Bonds and interest and the

deposits into the funds and accounts hereby established, and to apply such rates, rentals, fees,

charges or other revenues in conformity with the provisions of this Bond Legislation and the

Act.

The receiver so appointed shall forthwith, directly or by his or her or its agents
and attorneys, enter into and upon and take possession of all facilities ofthe System and shall

hold, operate and maintain, manage and control the System, and each and every part thereof,
and in the name of the Issuer exercise all the rights and powers of the Issuer with respect to

the System as the Issuer itself might do.

Whenever all that is due upon the Bonds and interest thereon and under any

covenants of this Bond Legislation for reserve, sinking Or other funds and upon any other

obligations and interest thereon having a charge, lien or encumbrance upon the revenues of

the System shall have been paid and made good, and all defaults under the provisions of this

Bond Legislation shall have been cured and made good, possession of the System shall be

surrendered to the Issuer upon the entry of an order of the court to that effect. Upon any

subsequent default, any Registered Owner of any Bonds shall have the same right to secure

the further appointment of a receiver upon any such subsequent default.

Such receiver, in the performance of the powers hereinabove conferred upon

him or her or it, shall be under the direction and supervision of the court making such

appointment, shall at all times be subject to the orders and decrees of such court and may be

removed thereby, and a successor receiver may be appointedin the discretion of such court.

Nothing herein contained shall limit or restrict the jurisdiction of such court to enter such

other and further orders and decrees as such court may deem necessary or appropriate for the

exercise by the receiver of any function not specifically set forth herein.

Any receiver appointed as provided herein shall hold and operate the System in

the name of the Issuer and for the joint protection and benefit of the Issuer and Registered
Owners of the Bonds. Such receiver shall have no power to sell, assign, mortgage or

otherwise dispose of any assets of any kind or character belonging or pertaining to the

System, but the authority of such receiver shall be limited to the completion of the Project
and the possession, operation and maintenance of the System for the sole purpose of the

protection of both the Issuer and the Registered Owners and the curing and making good of

any Event ofDefault with respect thereto under the provisions of this Bond Legislation, and
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the title to and ownership of the System shall remain in the Issuer, and no court shall have

any jurisdiction to enter any order or decree permitting or requiring such receiver to sell,

assign, mortgage or otherwise dispose of any assets of the System.
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ARTICLE X

PAYMENT OF BONDS

Section 10.01. Payment of Bonds If the Issuer shall pay or there shall

otherwise be paid to the Registered Owners of the Series 2011 Bonds, the principal of and

interest, if any, due or to become due thereon, at the times and in the manner stipulated
therein and in this Bond Legislation, then the pledge of Gross Revenues and other moneys

and securities pledged under this Bond Legislation and all covenants, agreements and other

obligations of the Issuer to the Registered Owners of the Series 2011 Bonds shall thereupon

cease, terminate and become void and be discharged and satisfied, except as may otherwise

be necessary to assure the exclusion of interest, if any, on~the Series 2011 Bonds from gross

income for federal income tax purposes.
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ARTICLE XI

MISCELLANEOUS

Section 11.01. Amendment or Modification ofBond Legislation Prior to the

issuance of the Series 2011 Bonds, this Ordinance may be amended or supplemented in any

way by the Supplemental Resolution. Following issuance of the Series 2011 Bonds, no

material modification or amendment of this Ordinance, or of any ordinance, resolution or

order amendatory or supplemental hereto, that would materially and adversely affect the

rights of Registered Owners of the Series 2011 Bonds shall be made without the consent in

writing of the Registered Owners of the Series 2011 Bonds so affected and then Outstanding;

provided, that no change shall be made in the maturity ofthe Series 2011 Bonds or the rate of

interest, if any, thereon, or in the principal amount thereof, or affecting the unconditional

promise of the Issuer to pay such principal and interest, if any, out of the funds herein

pledged therefor without the consent of the Registered Owners thereof. No amendment or

modification shall be made that would reduce the percentage of the principal amount of the

Series 2011 Bonds required for consent to the above-permitted amendments or modifications.

Notwithstanding the foregoing, this Bond Legislation may be amended without the consent

of any Registered Owner as may be necessary to assure compliance with Section 148(f) ofthe

Code relating to rebate requirements or otherwise as may be necessary to assure the

excludability of interest, if any, on the Series 2011 Bonds from gross income of the

Registered Owners thereof.

Section 11.02. Bond Legislation Constitutes Contract The provisions of the

Bond Legislation shall constitute a contract between the Issuer and the Registered Owners of

the Bonds, and no change, variation or alteration of any kind of the provisions of the Bond

Legislation shall be made in any manner, except as in this Bond Legislation provided.

Section 11.03. Severability of Invalid Provisions If any section, paragraph,
clause or provision of this Ordinance should be held invalid by any court of competent

jurisdiction, the invalidity of such section, paragraph, clause or provision shall not affect any

of the remaining provisions of this Ordinance, the Supplemental Resolution or the Series

2011 Bonds.

Section 11.04. Headings, Etc The headings and catchlines of the articles,

sections and subsections hereof are for convenience ofreference only, and shall not affect in

any way the meaning or interpretation of any provision hereof.

Section 11.05. Conflicting Provisions Repealed Except for the Prior

Ordinance, all ordinances, orders or resolutions and or parts thereof in conflict with the

provisions of this Ordinance are, to the extent of such conflict, hereby repealed; provided
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that, in the event of any conflict between this Ordinance and the Prior Ordinance, the Prior

Ordinance shall control (unless less restrictive), so long as the Prior Bonds are outstanding.

Section 11.06. Covenant ofDue Procedure, Etc The Issuer covenants that all

acts, conditions, things and procedures required to exist, to happen, to be performed or to be

taken precedent to and in the final enactment and passage of this Ordinance do exist, have

happened, have been performed and have been taken in regular and due time, form and

manner as required by and in full compliance with the laws and Constitution of the State of

West Virginia applicable thereto; and that the Mayor, the Recorder and members of the

Governing Body were at all times when any actions in connection with this Ordinance

occurred and are duly in office and duly qualified for such office.

Section 11.07

Section 11.08. Statutory Notice and Public Hearing Upon adoption hereof, an

abstract of this Ordinance in the form set forth in Exhibit A attached hereto and incorporated
herein by reference, shall be published once a week for 2 successive weeks within a period of
fourteen consecutive days, with at least 6 full days intervening between each publication, in

The West Virginia Daily News a newspaper of general circulation in The City of White

Sulphur Springs, there being no newspaper published therein, together with a notice stating
that this Ordinance has been adopted and that the Issuer contemplates the issuance of the

Series 2011 Bonds, and that any person interested may appear before the Governing Body

upon a date certain, not less than 10 days subsequent to the date of the first publication of

such abstract of this Ordinance and notice, and present protests, and that a certified copy of

this Ordinance is on file with the Governing Body for review by interested persons during
office hours of the Governing Body. The Governing Body hereby determines that the

abstract of this Ordinance as set forth in Exhibit A contains sufficient information as to give
notice of the contents hereof. At such hearing, all objections and suggestions shall be heard

and the Governing Body shall take such action as it shall deem proper in the premises.
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Section 1 1.09. Effective Date This Ordinance shall take effect immediately

following public hearing and final reading hereof

Passed on First Reading: March 14, 2011

Passed on Second Reading: March 21, 2011

Passed on Final Reading

Following Public

Hearing: April 11, 2011

Mayor
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EXHIBIT A

CITY OF WHITE SULPHUR SPRINGS

NOTICE OF PUBLIC HEARING AND ABSTRACT OF BOND ORI)INANCE

Notice is hereby given to any person interested that on
_________,

2011, the

Council of the City of White Sulphur Springs (the “Issuer”), adopted an ordinance which,

among other things:

1. Authorized payment ofthe Series 2009 A Bonds and the acquisition and

construction of certain additions, betterments and improvements (the “Project”) to the

Issuer’s existing waterworks system (the “System”) and the financing of the cost, not

otherwise provided, thereof through the issuance of not more than $5,000,000 in aggregate

principal amount ofWater Revenue Bonds, Series 2011 A (West Virginia DWTRF Program)
and not more than $9,000,000 in aggregate principal amount ofWater Revenue Bonds, Series

2011 B (West Virginia DWTRF Program) (collectively, the “Bonds”).

2. Directed that the Bonds be issued in such principal amounts, bear

interest, if any, at such rate or rates, not exceeding the then legal maximum rate, payable

quarterly on such dates, mature on such dates and in such amounts and redeemable, in whole

or in part, as prescribed in a supplemental resolution or in the respective Loan Agreements
for the Bonds; authorized the execution and delivery of the Loan Agreements.

3. Directed the continuation of a revenue fund and the disposition of the

revenues of the System; provided for the payment of operating expenses of the System and

debt service on the Bonds; directed the creation of the respective sinking funds, reserve

accounts, a renewal and replacement fund and a bond construction trust fund and the

disbursement of Bond proceeds.

4. Provided that the Bonds shall not be or constitute an indebtedness ofthe

Issuer within the meaning of any constitutional or statutory provision or limitation, but shall

be payable solely from the Gross Revenues ofthe System; pledged the Gross Revenues ofthe

System to payment of the Bonds and established the rights of the registered owners of the

Bonds to the Gross Revenues of the System; provided certain conditions for the issuance of

additional bonds.

5. Established the events of default and the remedies of the registered
owners of the Bonds; provided for the modification or amendment ofthe Ordinance upon the

terms and conditions set forth in the Ordinance.
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The Issuer contemplates the issuance of the Bonds described in and under the

conditions set forth in the Ordinance abstracted above. Any person interested may appear

before the Council of the City of White Sulphur Springs at a
_______

meeting on
_______

2011, at : p.m., in the Council Chambers, City Hall, 34 West Main Street, White

Sulphur Springs, West Virginia, and present protests and be heard as to whether the above

described Ordinance shall be put into effect.

A certified copy of the Ordinance as adopted by the Council is on file with the

Recorder for review by interested persons during the office hours of the City Hall.

Recorder
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CITY OF WHITE SULPHUR SPRiNGS 2.7

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

SUPPLEMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE

PRINCIPAL AMOUNTS, DATES, MATURITY DATES,
INTEREST RATES, PAYMENT SCHEDULES, SALE PRICES

AND OTHER TERMS OF THE CITY OF WHITE SULPHUR

SPRINGS WATER REVENUE BONDS, SERIES 2011 A (WEST
VIRGINIA DWTRF PROGRAM) AND SERIES 2011 B (WEST
VIRGINIA DWTRF PROGRAM); AUTHORIZING AND

APPROVING THE LOAN AGREEMENTS RELATING TO SUCH

BONDS AND THE SALE AND DELIVERY OF SUCH BONDS

TO THE WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY; DESIGNATING A REGISTRAR, PAYING

AGENT AND DEPOSITORY BANK; AND MAKING OTHER

PROVISIONS AS TO THE BONDS.

WHEREAS, the Council (the “Governing Body”) of the City of White

Sulphur Springs (the “Issuer”) has duly and officially adopted a Bond Ordinance on

March 21, 2011, effective April 11, 2011 (the “Bond Ordinance”), entitled:

ORDINANCE AUTHORIZING THE PAYMENT OF THE

WATER DESIGN REVENUE BONDS, SERIES 2009 A (WEST
VIRGINIA DWTRF PROGRAM) OF THE CITY OF WHITE

SULPHUR SPRINGS AND THE ACQUISITION AND

CONSTRUCTION OF CERTAIN ADDITIONS, BETTERMENTS

AND IMPROVEMENTS TO THE EXISTING PUBLIC

WATERWORKS SYSTEM OF THE CITY OF WHITE SULPHUR

SPRINGS AND THE FINANCING OF THE COST THEREOF,
NOT OTHERWISE PROVIDED, THROUGH THE ISSUANCE

BY THE CITY OF NOT MORE THAN $5,000,000 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER REVENUE

BONDS, SERIES 2011 A (WEST VIRGINIA DWTRF
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PROGRAM) AND NOT MORE THAN $9,000,000 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER REVENUE

BONDS, SERIES 2011 B (WEST VIRGINIA DWTRF

PROGRAM); PROVIDING FOR THE RIGHTS AND REMEDIES

OF AND SECURITY FOR THE REGISTERED OWNERS OF

SUCH BONDS; AUTHORIZING EXECUTION AND DELIVERY

OF ALL DOCUMENTS RELATING TO THE ISSUANCE OF

SUCH BONDS; APPROVING, RATIFYING AND CONFIRMING

LOAN AGREEMENTS RELATING TO SUCH BONDS;
AUTHORIZING THE SALE AND PROVIDING FOR THE

TERMS AND PROVISIONS OF SUCH BONDS; AND

ADOPTING OTHER PROVISIONS RELATING THERETO.

WHEREAS, the capitalized terms used herein and not otherwise defined

herein shall have the same meanings set forth in the Bond Ordinance when used herein;

WHEREAS, the Bond Ordinance provides for the issuance of the Water

Revenue Bonds, Series 2011 A (West Virginia DWTRF Program) and Series 2011 B

(West Virginia DWTRF Program), of the Issuer, in the respective aggregate principal
amounts not to exceed $5,000,000 and $9,000,000 (collectively, the “Bonds” and

individually, the “Series 2011 A Bonds” and “Series 2011 B Bonds”), and has authorized

the execution and delivery of a loan agreement relating to the Series 2011 A Bonds and

Series 2011 B Bonds, including all schedules and exhibits attached thereto, by and

between the Issuer and the West Virginia Water Development Authority (the

“Authority”), on behalf of the West Virginia Bureau for Public Health (the “BPH”) (the
“Loan Agreement”), all in accordance with Chapter 8, Article 19 and Chapter 16, Article

1 3C of the Code of West Virginia, 1931, as amended (collectively, the “Act”); and in the

Bond Ordinance it is provided that the exact principal amounts, dates, maturity dates,
interest rates, payment schedules, sale prices and other terms of the Bonds should be

established by a supplemental resolution, and that other matters relating to the Bonds be

herein provided for;

WHEREAS, the Loan Agreement has been presented to the Issuer at this

meeting;

WHEREAS, the Bonds are proposed to be purchased by the Authority

pursuant to the Loan Agreement; and
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WHEREAS, the Governing Body deems it essential and desirable that this

supplemental resolution (the “Supplemental Resolution”) be adopted, that the Loan

Agreement be approved and ratified by the Issuer, that the exact principal amounts, dates,

maturity dates, interest rates, payment schedules, sale prices and other terms of the Bonds

be fixed hereby in the manner stated herein, and that other matters relating to the Bonds

be herein provided for.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY

OF THE CITY OF WHITE SULPHUR SPRINGS, WEST VIRGINIA, AS FOLLOWS:

Section 1 It is hereby found and determined that:

(A) The Notice of Public Hearing and Abstract of Bond Ordinance (the

“Notice”) was duly published in the West Virginia Daily News a qualified newspaper

published and of general circulation in the Issuer, with the first publication thereof being
not less than 10 days before the day set by the Bond Ordinance and the Notice for the

public hearing at which interested persons may appear before the Council and present

protests and suggestions and with the last publication thereof being prior to said date set

by the Bond Ordinance and the Notice for the public hearing, and a copy of the Affidavit

of Publication reflecting such publications is incorporated herein by reference;

(B) In accordance with the Bond Ordinance and the Notice, the

Recorder has maintained in her office a certified copy of the Bond Ordinance for review

by interested persons during the regular office hours of such office;

(C) In Council chambers, City Hall, White Sulphur Springs, West

Virginia, on April 11, 2011, at 7:00 p.m., prevailing time, in accordance with the Bond

Ordinance and the Notice, the Council met for the purpose of hearing protests and

suggestions regarding whether the Bond Ordinance should be put into effect and heard all

protests and suggestions with regard thereto;

(D) At the public hearing, no significant reasons were presented
that would require modification or amendment of the Bond Ordinance and no written

protest with regard thereto was filed by 30 percent or more of the freeholders of the

Issuer; and
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(E) The Bond Ordinance shall be put into effect as of the date hereof and

the Bonds contemplated thereby shall be issued, all as provided in the Bond Ordinance

and this Supplemental Resolution.

Section 2 Pursuant to the Bond Ordinance and the Act, this Supplemental
Resolution is adopted and there are hereby authorized and ordered to be issued the

following bonds of the Issuer:

(A) Water Revenue Bonds, Series 2011 A (West Virginia DWTRF

Program), of the Issuer, originally represented by a single Bond, numbered AR-i, in the

original principal amount of $4,252,750. The Series 2011 A Bonds shall be dated the

date of delivery, shall finally mature September 1, 2022, and shall bear no interest. The

principal of the Series 2011 A Bonds shall be payable by forgiveness of principal on

March 1, June 1, September 1 and December 1 of each year, commencing December 1,

2012, in the amounts as set forth in the Schedule Y attached to the Loan Agreement and

incorporated in and made a part of the Series 2011 A Bonds. The Series 2011 A Bonds

shall be subject to redemption upon the written consent of the Authority and the BPH,
and upon payment of the redemption premium, if any, and otherwise in compliance with

the Loan Agreement, so long as the Authority shall be the Registered Owner of the Series

2011 A Bonds.

(B) Water Revenue Bonds, Series 2011 B (West Virginia DWTRF

Program), of the Issuer, originally represented by a single Bond, numbered BR- 1, in the

original principal amount of $8,000,000. The Series 2011 B Bonds shall be dated the

date of delivery, shall finally mature September 1, 2042, and shall bear no interest. The

principal of the Series 2011 B Bonds shall be payable quarterly on March 1, June 1,

September 1 and December 1 of each year, commencing December 1, 2012, in the

amounts as set forth in the Schedule Y attached to the Loan Agreement and incorporated
in and made a part of the Series 2011 B Bonds. The Issuer does hereby approve and shall

pay the Administrative Fee equal to 1% of the principal amount of the Series 2011 B

Bonds as set forth in the “Schedule Y” attached to the Loan Agreement. The Series 2011

B Bonds shall be subject to redemption upon the written consent of the Authority and the

BPH, and upon payment of the redemption premium, if any, and otherwise in compliance
with the Loan Agreement, so long as the Authority shall be the Registered Owner of the

Series 2011 B Bonds.

Section 3 All other provisions relating to the Bonds and the text of the

Bonds shall be in substantially the forms provided in the Bond Ordinance.
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Section 4 The Issuer hereby ratifies, approves and accepts the Loan

Agreement, including all schedules and exhibits attached thereto, a copy of which is

incorporated herein by reference, and the execution and delivery of the Loan Agreement
by the Mayor, and the performance of the obligations contained therein, on behalf of the

Issuer, are hereby authorized, directed, ratified and approved. The Issuer hereby affirms

all covenants and representations made in the Loan Agreement and in the application to

the BPH, the Infrastructure Council and the Authority. The price of the Bonds shall be

100% of par value, there being no interest accrued thereon, provided that the proceeds of

the Bonds shall be advanced from time to time as requisitioned by the Issuer.

Section 5 The Issuer hereby appoints and designates United Bank, Inc.,

Charleston, West Virginia, to serve as Registrar (the “Registrar”) for the Bonds under the

Bond Ordinance and approves and accepts the Registrar’s Agreement to be dated the date

of delivery of the Bonds, by and between the Issuer and the Registrar, and the execution

and delivery of the Registrar’s Agreement by the Mayor, and the performance of the

obligations contained therein, on behalf of the Issuer, are hereby authorized, directed and

approved.

Section 6 The Issuer hereby appoints and designates the West Virginia
Municipal Bond Commission, Charleston, West Virginia (the “Commission”), to serve as

Paying Agent for the Bonds under the Bond Ordinance.

Section 7 The Issuer hereby appoints and designates First National

Bank, Ronceverte, West Virginia, to serve as Depository Bank under the Bond

Ordinance.

Section 8 Series 2011 A Bonds proceeds in the amount of $-0- shall be

deposited in the Series 2011 A Bonds Sinking Fund as capitalized interest.

Section 9 Series 2011 A Bonds proceeds in the amount of $-0- shall be

deposited in the Series 2011 A Bonds Reserve Account.

Section 10 Series 2011 B Bonds proceeds in the amount of $-O- shall be

deposited in the Series 2011 B Bonds Sinking Fund as capitalized interest.

Section 11 Series 2011 B Bonds proceeds in the amount of $-0- shall be

deposited in the Series 2011 B Bonds Reserve Account.

{C1839254.I}

5



Section 12 The Issuer hereby authorizes the payment of its Water Design
Revenue Bonds, Series 2009 A (West Virginia DWTRF Program) (the “Series 2009 A

Bonds”) from the proceeds of the Series 2011 B Bonds. The Issuer shall pay the sum of

$569,442.09 from the proceeds of the Series 2011 B Bonds to pay in full the outstanding
balance of the Series 2009 A Bonds to the West Virginia Water Development Authority
as registered owner of the Series 2009 A Bonds.

Section 13 The remaining proceeds of the Bonds, as advanced from time

to time, shall be deposited in or credited to the Series 2011 Bonds Construction Trust

Fund, as received from time to time for payment of costs of the Project, including costs of

issuance of the Bonds.

Section 14 The Mayor and Recorder are hereby authorized and directed

to execute and deliver such other documents and certificates required or desirable in

connection with the Bonds hereby and by the Bond Ordinance approved and provided
for, to the end that the Bonds may be delivered to the Authority pursuant to the Loan

Agreement on or about April 11, 2011.

Section 15 The acquisition and construction of the Project and the

financing thereof with proceeds of the Bonds are in the public interest, serve a public

purpose of the Issuer and will promote the health, welfare and safety of the residents of

the Issuer.

Section 16 The Issuer hereby determines to invest all moneys in the

funds and accounts established by the Bond Ordinance held by the Depository Bank until

expended, in money market accounts secured by a pledge of Government Obligations,
and therefore, the Issuer hereby directs the Depository Bank to invest all moneys in such

money market accounts until further directed in writing by the Issuer. Moneys in the

Series 2011 A Bonds Sinking Fund, the Series 2011 B Bonds Sinking Fund, the Series

2011 A Bonds Reserve Account and the Series 2011 B Bonds Reserve Account shall be

invested by the Commission in the West Virginia Consolidated Fund.

Section 17 The Issuer hereby approves and accepts all contracts relating
to the financing, acquisition and construction of the Project.

Section 18 The Issuer shall serve the additional customers at the

location(s) as set forth in Certificate of Engineer. The Issuer shall not reduce the amount

of additional customers served by the project without the prior written approval of the

{C1839254.1}

6



Board of the Water Development Authority (the “Authority”). Following completion of

the Project the Issuer shall certify to the Authority the number of customers added to the

System.

Section 19 The Issuer shall perform an annual maintenance audit which

maintenance audit shall be submitted to the Authority and the Public Service Commission

of West Virginia.

Section 20 The Issuer hereby approves the costs of issuance and

authorizes the payment of the same.

Section 21 The Issuer hereby authorizes the sweeping of its revenue

account by the Municipal Bond Commission each month for the Series 2011 B Bonds

Sinking Fund and the Series 2011 B Bonds Reserve Account.

Section 22 This Supplemental Resolution shall be effective immediately
following adoption hereof.

Adopted this 11th day of April, 2011.

Mayor U
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CERTIFICATION

Certified a true copy of a Supplemental Resolution duly adopted by the

Council of the City of White Sulphur Springs on the llt1~ day of April, 2011.

Dated this 14th day of 201

~eco~er~2~SEAL]
______________________________
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City of White Sulphur Springs

Council Meeting

Date: 3/14/2011

I. Call To Order

•

Mayor Fogus called the meeting to order at

7:00pm

II. Roll Call Those members in attendance were the

following: Mayor Debra Fogus. Recorder

Thomas 0. Taylor. Councilpersons- Peggy

Bland, Bruce Bowling, Chris Hanna, Lloyd

Haynes, and Lynn Swann.

Ill. Approval Of Minutes Councilperson Swann made a motion to

approve the minutes. Councilperson

Haynes seconded the motion. All in favor

motion carried.

.

Financial Statements. General Fund - $870,201.66

Expenditures - $936,377.98

Balance - $ -66,176.32

Water Fund - $71 8,768,04

Expenditures - $527,958.15

Balance - $190,809.89

Sewer Fund - $644,672.74

Expenditures - $642,973.04

Balance - $1,699.70

Financial Statements Approved:

Councilperson Hanna made a motion to

approve the financial statements and the

payment of the bills. Recorder Taylor

seconded the motion. All in favor motion



carried.

IV. Standing Committee Reports
______________________________________

A. Sanitary & Water Board By: (A) Mayor Fogus reported-Sanitary-

Mayor Debra Fogus Mayor Fogus reported that they made payment

B. Planning & Zoning By: requisition # 18 totaling $454,288.57 which is for

Bruce Bowling February 2011, all of the plant equipment is in

C. Parks & Recreation By: operation at this time, both clariflers, and chlorine

Chris Hanna
contact tanks are in service. One digester is in

D. Recycle & Beautification By:
service, the other is available for service. The

Lloyd Haynes centrifuge is in service and four truckloads of

E. Emergency Services By:
sludge have been taken to the landfill. Some

Peggy Bland money was paid to Ghosh engineers for basic

F. Streets By: Thomas Taylor
engineering, Resident Inspection Services,

G. Convention & Visitors: Lynn
Region 4 Intergovernmental Council $2200.00

Swan
out of the TIF fund for administrative financial

services.

$3500.00 was paid to Steve Hunter for legal

services. lmre Pentek our accountant received

$5,968.34 which will be Paid from the TIF fund.

The City of White Sulphur Springs Sanitary Board

was reimbursed $19,433.93 from the TIF bonds

for tools, and supplies from BJW. Water- is

moving right along we will have the first reading

on it tonight.

( NO REPORT

(C) Stephen Gustard, Executive Chef-Greenbrier

Sporting Club, presented the council with a

proposal to make a community garden at old mill

park. Councilperson Hanna made a motion to

approve of Main Street taking preparing a

community garden, Councilperson Swann

Seconded the motion. All in favor motion canled.



(D) Councilperson Haynes stated that the City wiIJ

pick up appliances, N’s, and computers to take

to the landfill the second and fourth Wednesday

of each month.

( Reports are attached to these minutes

(F) NO REPORT

(G)Councilperson Swann reported that the 2011

business guide is available. The CVB is in the

process of hiring a Sales Marketing coordinator to

get our sales group effort back on track and to

assist their marketing and public relations efforts.

The Spirit of Tourism Awards nominations are

being accepted through April j5th~ Awards will be

given out on May 10th 2011, during National

Tourism Week.

V. Officer Report(s)

a. Police Chief-James

Hylton

b. Fire Chief-Paul Fogus

c. Maintenance Sup.-

Randy Pickering

a. Report is attached to these minutes

b. Report is attached to these minutes.

c. Maintenance Supervisor, Randy Plc
.

kering reported routine tasks.

VI. Special Reports

a. Tn-Cities Power Auth.

b. Main St. Revitalization

~

A.No Report

B. Sadie Fraley reported that the 5th annual Dandelion ~‘

Festival will be held in May. Main Street would like to

reserve Memorial Park on Saturday May 28th for a Car

Show. There will be a stream cleanup sometime in April.

Third Thursday will be held at Bruce Bowling’s Buildings

On Rt. 92.

VII. Citizen Comments a. NONE

VIII. Resolutions I Proclamations

—

a. NONE



lx. Ordinances I Policies A. (a.) Ordinance- Consideration On First Reading

Of A Bond Ordinance Authorizing Up TO $14,000,000

In Water Revenue Bonds To Repay The Water Desigi

Revenue Bonds, Series 2009 A And To Finance

The Acquisition And Construction Of Certain Additions,

Betterments and Improvements To The Existing Public

Waterworks System Of The City— 1St Reading

(b.) Others Matters Related Thereto. Councilperson

Swann made a motion to approve the Water Bond

Ordinance 1~ Reading. Councilperson Bowling

Seconded the motion. All in Favor motion carried.

X. Unlinished Business A. Main Street Parking- Recorder Taylor submitted

a letter to the council about the parking issue on

Main Street. The letter will be given to all

Businesses on Main Street to inform them of

the 2 hour parking limit.

Xl. New Business

~

A. Budget Revisions-2010/201 I Budget-

—

Councilperson Hanna made a motion to approve the

Budget Revisions in the amount of $54,191.00

Councilperson Swann seconded

the motion. All in favor motion carried.

A. Budget-Fiscal Year-201 1 -2012- Councilperson

Bowling made a motion to approve the 2011-2012

Budgeti ,487,355.00 Councilperson Hanna seconded

the motion. All in favor motion carried.

B. Mountaineer Gas- Fencing on City Lot beside



Regulator Building -.-Tuckahoe Rd. Councilperson

Bland made a motion to approve Mountaineer

Gas putting a fence around a portion of City

property with the agreement of landscaping and

shrubbery. Motion dies due to lack of second.

C. Grant Underwriter-Mayor Fogus made a motiOn

approve Doug Hylton as the Grant Underwriter

for the city of White Sulphur Springs for the

amount of $4000.00 annually. Councilperson

Swann seconded the motion. All in favor motion

carned.

D. Countdown Clock- Place at City Hall for PGA.

Councilperson Bland made a motion to approve

The countdown clock for the PGA. Councilperson

Haynes seconded the motion. All in favor motion

carried.

Misc. Remarks **Thursday March 17,2011.

**Remember Your Green

**Sunday March 20th —Spring Begins

** “Happy Spring”

XIII. Adjournment Recorder Taylor made a motion to adjourn at 7:55

PM. Councilperson Bland seconded the motion. All in

favor motion carried.

*** Exec. Session a. None



~sD.Taylo~7~~
Deb

RecorderMayor



City of White Sulphur Springs

MARCH 21ST 2011

ORDINANCE AUTHORIZING THE PAYMENT OF THE WATERDESIGN REVENUE

BONDS, SERIES 2009 A (WEST VIRGINIA DWTRF PROGRAM) OF THE CITY OF WHITE SULPHUR

SPRiNGS AND THE ACQUISITION AND CONSTRUCTION OF CERTAIN ADDITIONS BETTERMENTS

AND IMPROVEMENTS TO THE EXSISTING PUBLIC WATERWORKS SYSTEM OF THE CITY OF WHITE

SULPHUR SPRINGS AND THE FINANCING OF THE COST THEREOF, NOT OTHERWISE PROVIDED,

THROUGH THE ISSUANCE BY THE CITY OF NOT MORE THAN $5,000,000 IN AGGREGATE

PRINCIPAL AMMOUNT OF WATER REVENUE BONDS, SERIES 2011 A (WEST VIRGINiA DWTRF

PROGRAM) AND NOT MORE THAN $9,000,000 IN AGGREGATE PRINCIPAL AMOUNT OF WATER

REVENUE BONDS, SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM); PROVIDING FOR THE

RIGHTS AND REMEDIES OF AND SECURITY FOR THE REGISTERED OWNERS OF SUCH BONDS;

AUTHORIZING EXECUTION AND DELIVERY OF ALL DOCUMENTS RELATING TO THE ISSUANCE OF

SUCH BONDS; APPROVING,RATIFYING AND CONFIRMING LOAN AGREEMENTS RELATING TO

SUCH BONDS; AUTHORIZING THE SALE AND PROVIDING FOR THE TERMS AND PROVISIONS OF

SUCH BONDS; AND ADOPTING OTHER PROVISIONS RELATING THERETO.

Mayor Fogus called the meeting to order at 5:15 pm. Members in attendance were: Mayor

Debra Fogus, Recorder Thomas D. Taylor, and Councilpersons Peggy Bland, Bruce Bowling, Chris

Hanna, Lloyd Haynes, and, Lynn Swann.

Councilperson Hanna made a motion to adopt the Water Bond Ordinance 2uid reading.

Councilperson Bowling seconded the motion. All in favor motion carried.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF WHITE SULPHUR SPRINGS APPROVING THE

INVOICES RLATING TO THE REPAYMENT OF THE WATER BONDS SERIES 2009 AND THE

ACQUISITION AND CONSTRUCTION OF CERTAIN IMPROVEMENTS AND EXTENSIONS TO THE

EXISTiNG PUBLIC WATER FACILITIES OF THE CITY AND AUTHORIZING PAYMENT THEREOF.

Councilperson Swann made a motion to approve Resolution #1. Councilperson Hanna seconded

the motion. All in favor motion carried.

Mountaineer Gas- Fencing next to regulator building on Tuckahoe Rd. Councilperson Bland

made a motion to approve the fencing to be placed around the city owned lot on Tuckahoe Rd.

Councilperson Haynes seconded the motion. Motion dies due to lack of vote.



Mayor Fogus Adjourned the meeting at 6:00 pm

Mayor Debra J. Fogus Recorder Thomas D. Taylor



2.8

THE CITY OF WHITE SULPHUR SPRINGS

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

MINUTES ON ADOPTION OF BOND

ORDINANCE AND SUPPLEMENTAL RESOLUTION

On this 14th day of April, 2011, the undersigned duly elected Recorder of

the City of White Sulphur Springs hereby certifies that the following is a true and correct

excerpt of the minutes of a regular meeting of the City Council:

***

The City Council of the City of White Sulphur Springs met in a regular
meeting, pursuant to notice duly posted, on the 11th day of April, 2011, in White Sulphur

Springs, West Virginia, at the hour of 7:00 p.m.

PRESENT: Debbie Fogus - Mayor

Lynn Swann - Council Member

Chris Hanna - Council Member

Peggy Bland - Council Member

Lloyd Haynes - Council Member

Bruce Bowling - Council Member

Thomas Taylor -. Recorder

ABSENT:

Debbie Fogus, Mayor, presided, and Thomas Taylor was Recorder. The

Mayor announced that a quorum of Council members was present and that the meeting
was open for any business properly before it.

***

He stated that the proposed Bond Ordinance heretofore passed on first and

second readings would be subject to protests and suggestions from any interested person

at this time in accordance with the publication of an abstract of said Bond Ordinance and

a Notice of Hearing, which publication has been duly made, and the Mayor called for

protests and suggestions as to said Bond Ordinance and all persons desiring to protest the

said Bond Ordinance or to make any suggestions with reference thereto were heard.
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There being no protests or suggestions made as to said Bond Ordinance, the

Mayor thereupon stated that it would be in order to consider the said Bond Ordinance for

final enactment and the Mayor caused the said Bond Ordinance to be read as follows:

ORDINANCE AUTHORIZING THE PAYMENT OF THE

WATER DESIGN REVENUE BONDS, SERIES 2009 A

(WEST VIRGINIA DWTRF PROGRAM) OF THE CITY

OF WHITE SULPHUR SPRINGS AND THE

ACQUISITION AND CONSTRUCTION OF CERTAIN

ADDITIONS, BETTERMENTS AND IMPROVEMENTS

TO THE EXISTING PUBLIC WATERWORKS SYSTEM

OF THE CITY OF WHITE SULPHUR SPRINGS AND THE

FINANCING OF THE COST THEREOF, NOT

OTHERWISE PROVIDED, THROUGH THE ISSUANCE

BY THE CITY OF NOT MORE THAN $5,000,000 IN

AGGREGATE PRINCIPAL AMOUNT OF WATER

REVENUE BONDS, SERIES 2011 A (WEST VIRGINIA

DWTRF PROGRAM) AND NOT MORE THAN $9,000,000
IN AGGREGATE PRINCIPAL AMOUNT OF WATER

REVENUE BONDS, SERIES 2011 B (WEST VIRGINIA

DWTRF PROGRAM); PROVIDING FOR THE RIGHTS

AND REMEDIES OF AND SECURITY FOR THE

REGISTERED OWNERS OF SUCH BONDS;
AUTHORIZING EXECUTION AND DELIVERY OF ALL

DOCUMENTS RELATING TO THE ISSUANCE OF SUCH

BONDS; APPROVING, RATIFYING AND CONFIRMING

LOAN AGREEMENTS RELATING TQ SUCH BONDS;
AUTHORIZING THE SALE AND PROVIDING FOR THE

TERMS AND PROVISIONS OF SUCH BONDS; AND

ADOPTING OTHER PROVISIONS RELATING

THERETO.

and caused the same to be read and there was discussion. Upon motion duly made and

seconded, it was unanimously ordered that said Bond Ordinance be enacted and be in full

force and effect on and from the date hereof.

Next, the Mayor presented a proposed Supplemental Resolution in writing
entitled:

SUPPLEMENTAL RESOLUTION PROVIDING AS TO

THE PRINCIPAL AMOUNT, DATE, MATURITY DATE,
INTEREST RATE, PAYMENT SCHEDULE, SALE PRICE

{C20 1646 1. 1}
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AND OTHER TERMS OF THE CITY OF WHITE

SULPHUR SPRINGS WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM)
AND SERIES 2011 B (WEST VIRGINIA DWTRF

PROGRAM); AUTHORIZING AND APPROVING THE

LOAN AGREEMENT RELATING TO SUCH BONDS

AND THE SALE AND DELIVERY OF SUCH BONDS TO

THE WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY; DESIGNATING A REGISTRAR, PAYING

AGENT AND DEPOSITORY BANK;. AND MAKING

OTHER PROVISIONS AS TO THE BONDS.

and caused the same to be read and there was discussion. Upon motion duly made and

seconded, it was unanimously ordered that said Supplemental Resolution be adopted and

be in full force and effect on and from the date hereof.

* * *
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There being no further business to come before the meeting, on motion

duly made and seconded, it was unanimously ordered that the meeting adjourn.

Ma o

~der~~

4
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CERTIFICATION

I hereby certify that the foregoing action of the CITY OF WHITE

SULPHUR SPRINGS remains in full force and effect and has not been amended,

rescinded, superseded, repealed or changed.

WITNESS my signature as of the date first written above.

-~Recorder ‘~“ (

5
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The West Virginia Daily News

P0 Box 471

Lewisburg, WV 24901

PHONE: (304) 645-1206

AFFIDAVIT OF PUBLICATION

STATE OF WEST VIRGINIA

COUNTY OF GREENBRIER,

TO WIT:

I, ,~wkJ\L3U~o~ft
or~ ot~ the editors of The West Virginia

Daily News, a daily newspaper of general
circulation published at Lewisburg, West

Virginia, in the County of Greenbrier.

State of West Virginia, do certify that

publication of the advertisement or

advertisements attached hereto was made

in ‘~j-~j~ (2J) issues of said

newspaper, dated

3~ ~ to~i

1 (L~~ii~ 2.~ogi

Given under my hand this 7 day

of (1 ~I ,2011

~

Editor or Publisher

Subscribed dnd sworn to before m~this day of ________________,2011

My commission ~xp~es
________________________________

Notary Public ~ s~$i~5~
•

i
~ LEWISBURGWESTVIRGINIA24~

Pub Ii cat ion
•

‘

r

MY COMMISSION EXPIRES SE~EMSER



• C~yO~
WtnmSULPEUR SPRINGS

NOTICE OP PUBLIC HEARING

ANDABSTRACr OP BOND

ORDINANCE
‘

Notice is~ hereby gWeótó any~
person interested that on March 21,

2011, the council of the city of White~
Sulphur Springs (the “tssu&’) adoixed

•

an ordinance. which,~ among.~ othet.~j

• things: ~

~“‘:“ :1
1. Authorized’- payment of the

Series 2009 A Bonds and the acquisit~on~
and construction of. certain additions,;
betterments and improvements (the.

“Project”) to the Issuer’s existing
waterwork~. systeth (the “System*!) añd~

the financing of thC cost, not othCrsI.4se~

provided, thereof tlñough, the issuince~
of not. more than $5,000,000 in.

aggregate’ principal amount. of Water
Revenue Bonds,,,Sàles 2011 .~ (Wes*:..~
Virginia .DWTR,p:, Program), and ,,not,
mote than $9,000,00G ‘in aggregate,

principal’ amount~’ oL Water’-. Revenue

Bonds~ S~ries 2011; B (West Vii~inia’
DWTRF’ Program) (collectively, the’

“Bonds”). . .,

2. Directed that the bonds beissued

in such principal, amounts, bear interest~
if any at. such~ .ráta or rates, not’.

exceeding ~he then~ Legal maximum rate,

payable quarterly, on, such dates~ mature

on such dates and in such’ amounts and.

redeemable, in whole or in. part, ~

prescribe4 in a suppleniental resolution

or in the respective !oan agreements f~r
the bonds; authoriaed the execution.’azid~

delivery of the loan agreements.
3. Directed the continuation of a

revenue fund and the disposition of the

revenues of the system; provided for the

payment of operating. expenses of thb’

system and debt. service on the bonds;
directed’ the creatlon~ of the respective
sinking~ funds, reserve’ ‘accounts, a

renewal and replacement fund and a’

bond construction trust fund and’ the..
disbursement of bond proceeds.

4. Provided that the bonds shall not

be or constitute an indebtedness’ of the.’

issuer within the’ meaning ‘of any.

•

constitutional or statutory provision or

limitation, but sl~a1l be’ payable. solely
from the gross revenues of the system;

pledged
,

the. gross~ revenues, of ‘the

system to paymCnt~. ,f the bonds and~

established the rights of the registered
owners of the bonds to ~the” gross

revenues of the’sysuem; provided certain,,
conditions for the issuance of additional..



bonds.
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5. Established the events of default

and the remedies of the registered.

._.!?wI~CrL.Rf t~q. pro’Wedfqr ~
modifiéation- ov ~amefldEnenp. of”
ordinance upon the terms and condltlons

~et foith in the ordinance.
.

The issuer contàmplates the

issuance of the bonds. described-in ad

under the conditions’ set forth in the.’

ordinance abstracted above. Any person

interested may appear before the council;
of the city of White Sulphur Springs at a’

regular meeiiqg on April Il, 2011, at’:
7:00 PM in the Council Chambers, City
.HaiI,~34, We* Main.:, Street;. ,Whitc.

Sulphur~ Springs, ,Wei., Virginia, and

present~protcsts~and be ,heard~ as t,~

whether the above-described ‘ordinance’

shall be put into effecL:
,

• Acertified copy of the Oiilinahceas:

adopted by, the council is on. file with’:.
the recorder for review by interested.,
persOns during the’ office. hours of the’.

city hail,
•

•

•

/s/ Thomas Taylor
- Recorder-’

(3lmr,7ap) -f... ,
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UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

THE CITY OF WHITE SULPHUR SPRINGS

WATER REVENUE BOND, SERIES 2011 A

(WEST VIRGINIA DWTRF PROGRAM)

KNOW ALL MEN BY THESE PRESENTS: That on this l4t~~ day of April,
2011, THE CITY OF WHITE SULPHUR SPRINGS, a municipal corporation and political
subdivision of the State of West Virginia in Greenbrier County of said State (the “Issuer”),
for value received, hereby promises to pay, solely from the special funds provided therefor,

as hereinafter set forth, to the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY

(the ‘~Authority”) or registered assigns, the sum of FOUR MILLION TWO HUNDRED

FIFTY-TWO THOUSAND SEVEN HUNDRED FIFTY DOLLARS ($4,252,750), or such

lesser amount as shall have been advanced to the Issuer hereunder and not previously repaid,
as set forth in the Record of Advances attached as EXHIBIT A hereto and incorporated
herein by reference, in quarterly installments on March 1, June 1, September 1 and

December 1 of each year, commencing December 1, 2012, as set forth on the Debt Service

Schedule attached as EXHIBIT B hereto and incorporated herein by reference.

This Bond shall bear no interest. Principal installments of this Bond are 100%

forgiveable as set forth in the Loan Agreement.

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the West Virginia Bureau
for Public Health (the “BPH”), and upon the terms and conditions prescribed by, and

otherwise in compliance with, the Loan Agreement by and between the Issuer and the

Authority, on behalf of the BPH, dated April 14, 2011.

This Bond is issued (i) to pay a portion of the costs of acquisition and

construction of certain additions, betterments and improvements to the existing public
waterworks system of the Issuer (the “Project”); and (ii) to pay certain costs of issuance of

this Bond and related costs. The existing public waterworks system ofthe Issuer, the Project

No. AR- $4,252,750
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and any further additions, betterments or improvements thereto are herein called the

“System.” This Bond is issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly Chapter 8,

Article 19 and Chapter 16, Article I 3C of the Code of West Virginia, 1931, as amended

(collectively, the “Act”), a Bond Ordinance duly enacted by the Issuer on April Il, 2011, and

a Supplemental Resolution duly adopted by the Issuer on April 11, 2011 (collectively, the

~‘Bond Legislation”), and is subject to all the terms and conditions thereof The Bond

Legislation provides for the issuance of additional bonds under certain conditions, and such

bonds would be entitled to be paid and secured equally and ratably from and by the funds and

revenues and other security provided for the Bonds under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,
PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL

RESPECTS, WITH THE ISSUER’S (1)WATER REFUNDING REVENUE BONDS,
SERIES 2003 A, DATED OCTOBER 15, 2003, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $929,000 (THE “PRIOR BONDS”); AND (2)
WATER REVENUE BONDS, SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM),
DATED APRIL 14,2011, ISSUED CONCURRENTLY HEREWITH 1N THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $8,000,000 (THE “SERIES 2011 B BONDS”).

This Bond is payable only from and secured by a pledge ofthe Gross Revenues

(as defined in the Bond Legislation) to be derived from the System, on a parity with the

pledge ofGross Revenues in favor of the registered owners of the Prior Bonds and the Series

2011 B Bonds and from moneys in the reserve account created under the Bond Legislation
for this Bond (the “Series 2011 A Bonds Reserve Account”), and unexpended proceeds of

this Bond. Such Gross Revenues shall be sufficient to pay all operating expenses of the

System and the principal of and interest, if any, on all bonds which may be issued pursuant to

the Act and shall be set aside as a special fund hereby pledged for such purpose. This Bond

does not constitute an indebtedness of the Issuer within the meaning of any constitutional or

statutory provision or limitation, nor shall the Issuer be obligated to pay the same or the

interest, if any, hereon, except from said special fund provided from the Gross Revenues, the

moneys in the Series 2011 A Bonds Reserve Account and unexpended proceeds ofthis Bond.

Pursuant to the Bond Legislation, the Issuer has covenanted and agreed to establish and

maintain just and equitable rates and charges for the use of the System and the services

rendered thereby, which shall be sufficient, together with other revenues of the System, to

comply with the rate coverage required by the ordinance authorizing the Prior Bonds, so long
as the Prior Bonds are outstanding, and thereafter, sufficient to provide for the reasonable

expenses of operation, repair and maintenance of the System, and to leave a balance each

year equal to at least 115% of the maximum amount of principal of and interest, if any, on

this Bond, payable in any year and all other obligations secured by a lien on or payable from
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such revenues on a parity with this Bond; provided however, that so long as there exists in

the Series 2011 A Bonds Reserve Account an amount at least equal to the maximum amount

of principal and interest, if any, which will become due on this Bond in the then current or

any succeeding year, and in the respective reserve accounts established for any other

obligations outstanding on a parity with this Bond, an amount at feast equal to the

requirement therefor, such percentage may be reduced to I 10%. The Issuer has entered into

certain further covenants with the registered owners of this Bond for the terms of which

reference is made to the Bond Legislation. Remedies provided the registered owners of this

Bond are exclusively as provided in the Bond Legislation, to which reference is here made

for a detailed description thereof.

Subject to the registration requirements set forth herein, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar (as

defined in the Bond Legislation) by the registered owner, or by its attorney duly authorized in

writing, upon the surrender of this Bond, together with a written instrument of transfer

satisfactory to the Registrar, duly executed by the registered owner or its attorney duly
authorized in writing.

•
Subject to the registration requirements set forth herein, this Bond, under the

provision of the Act is, and has all the qualities and incidents of, a negotiable instrument

under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment of the costs of the Project and the costs

of issuance hereof as described in the Bond Legislation, and there shall be and hereby is

created and granted a lien upon such moneys, until so applied, in favor of the registered
owner of this Bond.
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IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened, and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that a sufficient amount of the Gross Revenues of the

System has been pledged to and will be set aside into said special fund by the Issuer for the

prompt payment of the principal of this Bond.

All provisions of the Bond Legislation, resolutions and statUtes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.

AR.SPEC~MEN
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iN WITNESS WHEREOF, THE CITY OF WHITE SULPHUR SPRINGS has

caused this Bond to be signed by its Mayor and its corporate seal to be hereunto affixed and

attested by its Clerk, and has caused this Bond to be dated as of the date first written above.

SEAL]
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2011 A Bonds described in the within

mentioned Bond Legislation and has been duly registered in the name of the registered owner
set forth above, as of the date set forth below.

Date: April 14, 2011.

UNITED BANK,
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EXHIBITA SPF~M~
RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26)$

(9) $ (27) $

(10) $ (28) $

(ii) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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EXHIBIT B

DEBT SERVICE SCHEDULE

BOND DEBT SERVICE

City of White Sulphur Springs

DWTRF

$4,252,750

10 Years

Period Debt Principal

Endiu~ Service Foi’giveness

12/1/12 106,319 106,319

3/1/13 106,319 106,319

6/1/13 106,319 106,319

9/1/13 106,319 106,319

12/1/13 106,319 106,319

3/1/14 106,319 106,319

6/1/14 106,319. 106,319

9/1/14 106,319 106,319

12/1/14 106,319 106,319

3/1/is 106,319 106,319

6/1/15 106,319 106,319

9/1/15 106,319 106,319

12/1/15’ 106,319 106,319

3/1/16 106,319 106,319

6/1/16. 106,319 106,319

9/1/16 106,319 106,319

12/1/16 106,319 106,319

3/1/17 106,319 106,319’

6/1/17’ 106,319 106,319

9/1/17~ 106,319 106,319’

12/1/17 106,319 106,319

3/1/18 106,319 106,319

6/1/18 106,319 105,319

9/1/18 106,319 106,319

12/1/18 106,319 106,319.

3/1/19 106,319 106,319

6/1/19. 106,319. 106,319

9/1/19 106,319 106,319’

12/1/19 106,319 106,319

3/1/20’ 106,318 106,318

6/1/20 105,318 106,318

9/1/20 106,318
.

106,318

12/1/20 106,318’ 106,318’

3/1/2i~ 106,318 106,318

6/1/21 106,318 105,318

9/1/21 106,318
.

106,318

12/1/21 106,318 106,318

3/1/22
.

106,318 ‘ 106,318

6/1/22 106,318 106,318

9/1/22 106,319’ 106,319

a2c2.lco’ 4,252,750

Dated

Date

Delve iv

Data

4/14/11

4/14/11
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AR-i

(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

the within Bond and does hereby irrevocably constitute and appoint

Attorney to transfer the said Bond on the books kept for registration of the within Bond of

the said Issuer with full power of substitution in the premises.

Dated:
________________,

_______

En the presence of:
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KNOW ALL MEN BY THESE PRESENTS: That on this 14th day of April,
201 1, TI-IE CIfY OF WHITE SULPHUR SPRINGS, a municipal corporation and political
subdivision of the State of West Virginia in Greenbrier County of said State (the “issuer”),

For value received, hereby promises to pay, solely from the special funds provided therefor,

as hereinafter set forth, to the WEST VIRGINIA WATER DEVELOPMENT AUTHORITY

(the “Authority”) or registered assigns, the sum of EIGHT MILLION DOLLARS

($8,000,000), or such lesser amount as shall have been advanced to the issuer hereunder and

not previously repaid, as set forth in the Record of Advances attached as EXHIBIT A hereto

and incorporated herein by reference, in quarterly installments on March 1, June 1,

September 1 and December 1 of each year, commencing December 1, 2012, as set forth on

the Debt Service Schedule attached as EXHIBIT B hereto and incorporated herein by
reference. The Administrative Fee (as defined in the hereinafter described Bond Legislation)
on~this Bond shall be payable quarterly on March 1, June 1, September 1 and December 1 of

each year, commencing December 1, 2012
,
as set forth on EXHIBIT B attached hereto.

This Bond shall bear no interest. Principal installments of this Bond are

payable in any coin or currency which, on the respective dates of payment of such

installments, is legal tender for the payment of public and private debts under the laws of the

United States of America, at the office of the West Virginia Municipal Bond Commission,

Charleston, West Virginia (the “Paying Agent”).

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent ofthe Authority and the West Virginia Bureau

for Public Health (the “BPH”), and upon the terms and conditions prescribed by, and

otherwise in compliance with, the Loan Agreement by and between the Issuer and the

Authority, on behalf of the BPH, dated April 14, 2011.

4I)fn~

UNiTED STATES OF AMERICA

STATE OF WEST VIRGINIA

TUE CITY OF WHITE SULPHUR SPRINGS
WATER REVENUE BOND, SERIES 2011 ~r’

(WEST VIR.G1NIA DWTRF PROGRAM)

No. BR~1 $8,000,000
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This Bond is issued (i) to pay the Series 2009 A Bonds; (ii) to pay a portion of

the costs of acquisition and construction of certain additions, betterments and improvements
to the existing public waterworks system of the Issuer (the “Project”); and (iii) to pay certain

costs of issuance of this Bond and related costs. The existing public waterworks system of

the Issuer, the Project and any further additions, betterments or improvements thereto are

herein called the “System.” This Bond is issued under the authority ofand in full compliance
with the Constitution and statutes of the State of West Virginia, including particularly

Chapter 8, Article 19 and Chapter 16, Article 13C of the Code of West Virginia, 1931, as

amended (collectively, the “Act”), a Bond Ordinance duly adopted by the Issuer on March

2 1, 2011, effective April 11, 2011 and a Supplemental Resolution duly adopted by the Issuer

on April 11, 2011 (collectively, the “Bond Legislation”), and is subject to all the terms and

conditions thereof. The Bond Legislation provides for the issuance of additional bonds under

certain conditions, and such bonds would be entitled to be paid and secured equally and

ratably from and by the funds and revenues and other security provided for the Bonds under

the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS,

PLEDGE AND SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL

RESPECTS, WITH THE ISSUER’S (l)WATER REFUNDING REVENUE BONDS,

SERIES 2003 A, DATED OCTOBER 15, 2003, ISSUED IN THE ORIGINAL

AGGREGATE PRINCIPAL AMOUNT OF $929,000 (THE “PRIOR BONDS”); AND (2)
WATER REVENUE BONDS, SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM),
DATED APRIL 14, 2011, ISSUED CONCURRENTLY HEREWITH IN THE ORIGINAL

AGGREGATE PRINCiPAL AMOUNT OF $4,252,750 (THE “SERIES 2011 A BONDS”).

This Bond is payable only from and secured by a pledge of the Gross Revenues

(as defined in the Bond Legislation) to be derived from the System, on a parity with the

pledge of Gross Revenues in favor of the registered owners of the Prior Bonds and the Series

2011 A Bonds and from moneys in the reserve account created under the Bond Legislation
for this Bond (the “Series 2011 B Bonds Reserve Account”), and unexpended proceeds of

this Bond. Such Gross Revenues shall be sufficient to pay all operating expenses of the

System and the principal of and interest, if any, on all bonds which may be issued pursuant to

the Act and shall be set aside as a special fund hereby pledged for such purpose. This Bond

does not constitute an indebtedness of the Issuer within the meaning of any constitutional or

statutory provision or limitation, nor shall the Issuer be obligated to pay the same or the

interest, if any, hereon, except from said special fund provided from the Gross Revenues, the

moneys in the Series 2011 B Bonds Reserve Account and unexpended proceeds ofthis Bond.

Pursuant to the Bond Legislation, the Issuer has covenanted and agreed to establish and

maintain just and equitable rates and charges for the use of the System and the services

rendered thereby, which shall be sufficient, together with other revenues of the System, to
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comply with the rate coverage required by the ordinance authorizing the Prior Bonds, so long

as the Prior Bonds are outstanding, and thereatler, sufficient to provide for the reasonable

expenses of operation, repair and maintenance of the System, and to leave a balance each

year equal to at least 115% of the maximum amount of principal of and interest, if any, on

this Bond, payable in any year and all other obligations secured by a lien on or payable from

such revenues on a parity with this Bond; provided however, that so long as there exists in

the Series 2011 B Bonds Reserve Account an amount at least equal to the maximum amount

of principal and interest, if any, which will become due on this Bond in the then current or

any succeeding year, and in the respective reserve accounts established for any other

obligations outstanding on a parity with this Bond, an amount at least. equal to the

requirement there for, such percentage may be reduced to 1 10%. The Issuer has entered into

certain further covenants with the registered owners of this Bond for the terms of which

reference is made to the Bond Legislation. Remedies provided the registered owners of this

Bond are exclusively as provided in the Bond Legislation, to which reference is here made

for a detailed description thereof.

Subject to the registration requirements set forth herein, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar (as

defined in the Bond Legislation) by the registered owner, or by its attorney duly authorized in

writing, upon the surrender of this Bond, together with a written instrument of transfer

satisfactory to the Registrar, duly executed by the registered owner or its attorney duly

authorized in writing.

Subject to the registration requirements set forth herein, this Bond, under the

provision of the Act is, and has all the qualities and incidents of, a negotiable instrument

under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation, shall be applied solely to payment of the costs of the Project and the costs

of issuance hereof as described in the Bond Legislation, and there shall be and hereby is

created and granted a lien upon such moneys, until so applied, in favor of the registered

owner of this Bond.
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SPEC~ME
IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened, and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that a sufficient amount of the Gross Revenues of the

System has been pledged to and will be set aside into said special fund by the Issuer for the

prompt payment of the principal of this Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written ftilly herein.
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iN WITNESS WHEREOF, THE CITY OF WHITE SULPHUR SPRINGS has

caused this Bond to be signed by its Mayor, and its corporate seal to be hereunto affixed and

attested by its Recorder, and has caused this Bond to be dated as of the date first written

above.

SEALI
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2011 B Bonds described in the within

mentioned Bond Legislation and has been duly registered in the name of the registered owner

set forth above, as of the date set forth below.

Date: April 14, 2011

UNITED BANK, INC., as Registrar
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EXHIBIT A sPEC\M~
RECORD OF ADVANCES

AMOUNT DATE AMOUNT DATE

(I) $705,966.06 April 14, 2011 (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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____

SPECIMEN
DEBT SERVICE SCHEDULE

DEBT SERVICE, ADMINISTRATIVE FEE AND RESERVE FUND PAYMENTS

City of White Sulphur Springs

DWTRF

$8,000,000

0% Interest Rate

1% Administrative Fee

30 Years

1o6a1 Osbt Rusty.’ Total

Dali PrIncipal’ Int.r.ft Sotyics AdminF.. Fund Pym.nU

11/1/12 38,635.75 38,635.75 10,223.47 6,753.40 55,622,62

3/1/13 38,635.75 38.635.75. 10,223.47 6,763.40. 55,622.62

6/1/13 38,635.7$ 38,635.75 10,223.41 6,763.40 55,62262

9/1/53 38,635.75 38,635.75 10,223.47 6,763.40 55,622.62

12/1/13 67,634.00 67,634.00 10,223.47 6,763.40 84,620.87

3/1/14 67,634.00 61,634.00 10,223.47 6,763.40 84,520.87

6/1/14 67,634.00 67,634,00 ‘10,223.47 6,763.40 84,620.87

9/1/14 67,634.00 67,634.00 10,223.47 6,763.40 84,620.87

12/1/14 67,634.00 67,634.00 10,223.47 6,763.40 84,620.87

3/1/15 67,634.00 62,634.00 10,223.47 6,763.40 84,620.87

6/1/15 67,634.00 67,634.00 10,223,47 6,763.40. 84,620.87

9/1/15 67,634.00’ 67,634.00. 10,223.47 6,763.40 84,620.87

12/1/15 67,634.00 67,634.00’ 10,223.47 6,763.40 84,620.87

3/1/16 67,634.00 67,634.00 10,223.47 6,763.40 84,620.87

6/1/16 67,634.00 67,634.00 10,223.47 6,763.40 84,620.87

9/1/16 61,634.00 61,634.00. 10,223.41 6,763.40 84,620.87

12/1/16 67,634.00’ 67,634.00 10,223.41 6,763.40 84,620.87

3/1/17 67,534.00 61,634.00 10,223.47,, 6,763.40 84,620.81

6/1/17 67,634.00 67,634.00. 10,223.47 6,763.40 84,620.87

9/1/17 61,634.00 61,634.00’ 10,223.47 5,763,40’ 84,620.87’

12/1/17 67,634.00 67,634.00’ 10,223,47 6,763.40 84,620.87

3/1/18 67,634.00 67,634.00 10,223.47 6,763.40 84,620,87

6/1/18 67,634.00 67,634.00’ 10,223.47 6,753,40. 84,620.87.

9/1/18 67,634.00~ 67,634.00 10,223.47 6,163.40 84,620.87

12/1/18 67,634.00 61,634.00. 10,223.41 6,763.40 84,620.87

3/1/19 67,634.00 67,634.00’ 10,223.47 6,763.40 84,620.87

6/1/19’ 67,634.00 61,634.00 10,223.47 6,763.40’ 84,620.87

9/1/19 61,634.00’ 61,634.00’ 10,223.47 6.763.40. 84,620.87.

12/1/19 67,634.00 61,634.00 10,223.41. 6,763.40, 84,620.87;

3/1/20 61,634.00 67,634.00’ 10,223.47 6,763,40: 84,620.81

6/1/20 67,634.00 61,634.00 10,223.47 6,763.40 84,620.87

9/1/20 67,634.00 61,634.00 10,223.47 6.763.40
,

84,620.87

12/1/20 67,633.00 61,633.00 10,223.47 6,763.40. 84,619.87.

3/1/21 67,633.00, 61,633.00. 10,223.47
,

6,763.40 84,619.87

6/1/21 67,633.00 61,633.00’ 10,223.47 6,763.40 84,619.87

9/1/21 67,633.00 61,633.00 10,223.47 6,763,40 84,619.87

12/1/21 67,633.00 61,633.00 10,223.47 6,763.40 84,619.81:

3/5/22 67,633.00 61,633.00 10,223.47 6,763.40 84,659.87

6/1/22 67,633.00 61,633.00 10,223.47 6,763.40’ 84,619.87

9/1/22 67,633.00 67,633.00 10,223.47 6,763,40 84,619.87

12/1/22 67,633.00 67,633.00. 10,223.47 77,856.47

3/1/23 67,633.00 : 67,633.00; 10,223.47 77,856.47;

6/1/23 67,633.00. 67,633.00 10,223.47 ‘ 77,856.47

9/1/23 67,633.00. 61,633.00 10,223.41 77,856.47

12/1/23 67,633.00: 67,633.00 20,223.47
,

77,856.47

3/1/24. 67,633.00 . 61,633.00 10,223.47 71,856.47
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Date Pilndpal

6/1/24 67,633.00

9/1/24 67,633.00

12/1/24 67,633.00

3/1/25 67,633.00

6/1/25 67,633.00

9/1/25 67,633.00

12/1/25 67,633.00

3/1/26 67,633.00

6/1/26 67,633.00

9/1/26 67,633.00

12/1/26 67,633.00

3/1/27 67,633.00

6/1/27 67,633.00

9/1/27 67,633.00

12/1/27 67,633.00

3/1/28 67,633.00

6/1/28 67,633.00

9/1/28 67,633.00

12/1/28 67,633.00

3/1/29 67,633.00

6/1/29 67,633.00,

9/1/29 67,633.00

12/1/29 67,633.00

3/1/30 67,633.00

6/1/30 67,633.00

9/1/30 67,633.00

12/1/30 67,633.00

3/1/31 67.633.00,

6/1/31 67,633.00

9/1/31 67,633.00’

12/1/31 67,633.00’

3/1/32 67,633.OD.

6/1/32 67,633.00

9/1/32
,

67,633.00

12/1/32 67,633.00

3/1/33 67,633.00

6/1/33 67,633.00

9/1/33 67.633.00:

12/1/33 67,633.00

3/1/34
,

67,633.00~

6/1/34. 67,633.00

9/1/34, 67,633.00,

12/1/34’ 67,633.00~

3/1/35 67,633.00

6/1/35 67,633.00

9/1/35 67,633.00’
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DEBT SERVICE, ADMINISTRATIVE FEE AND RESERVE FUND PAYMENTS

City of White Sulphur Springs

DWTRF

$8,000,000

0% Interest Rate

1% Administrative Fee

30 Years

sP

Rci.rv. lotal

Fund Paym.ntl

Total Debt

Intorast Se,vIcs Admin Fee

67,633.00 10,223.47 77,856.47

67,633.00 10,223.47 77,856.47

67,633.00 10,223.47 77,856.47

67,633.00 10,223.47 /7,856.47

67,633.00 10,223.47 /7,856.47

67,633.00 10,223.47 77,856.47

67,633.00’ 10,223.46 77,856.46

67,633.00 10,223.46 /7,856.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00 20,223.46 77,856.46

67,633.00 10,223.46 77,556.46

67,633.00 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00’ 10,223.46 77,856.46

67,633.00 10,223.46 77,856.46

67,633.00~ 10,223.46 77,856.46’

67,633.00 10,223.46. 77,856.46

67,633.00 10,223.46 77,556.46

• 67,633.00 10,223.46 77,856.46

67,633.00
,

10,223.46
•,

77,856.46

67,633.00’ 10,223.46 77,556.46

67,633.00. 10,223.46 77,856.46

67,633.00’ 10,223.46 77,856.46

. 67,633.00 10,223.46 77,856.46

67,633.00 10,223.46’ 77,856.46.

67,633.00. 10,223.46 77,856.46

67,633.00 20,223.46 77,856.46

67,633.00 10,223.46 ‘ 77,556.46.

67,633.00 10,223.46 77,856.46

,

67,633.00 1.0,223.46 77,856.46

,: 67,633.00 10,223.46 77,856.46~

67,633.00 10,223.46 77,856.46

67,633.00, 10,223.46 77,856.46’

,

67,633.00 10,223.46
,

77,856.46

67,633.00 10,223.46 77,856.46

67,633.00, 10,223.46’

67,633.00 20,223.46 ;

77,856.46

77,856.46
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BR-I
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DEBT SERVICE, ADMINISTRATIVE FEE AND RESERVE~EUP’~ PA ~NTS

City of White Sulphur Springs

DWTRF

$8,000,000

0% Interest Rate

1% Administrative Fee

30 Years

Total Debt’ Renerve Total

Date Principal Interest Service Adinin Fee Fund Payments

12/1/35 67633.00 67,633.00 10,223.46 77,856.46

3/1/36 67,633.00 67,633.00 10,223.46 /7,856.46

6/1/36 67,633.00 67,633.00 10,223.46 77,856,46

9/1/36 67,633.00’ 67,633.00 10,223.46 77,856.46

12/1/36 67,633.00 67,633.00 10,223.46 77,856.46

3/1/3/ 67,633.00 67,633.00 10,223.46 77,856.46

6/1/37 67,633.00 67,633.00 10,223.46 77,856.46

9/1/37 67,633.00 67,633.00 10,223.46 77,856.46

12/1/37 67,633.00 67,633.00~ 10,223.46 77,856.46

3/1/38 67,633.00 67,633.00 10,223.46 77,856.46

6/1/38 67,633.00 67,633.00 10,223.46 77,856.46

9/1/38 67,633.00 67,633.00 10,223.46 77,856.46

12/1/38 67,633.00 67,633.00 10,223.46 77,856.46

3/1/39 67,633.00 67,633.00 10,223.46 77,856.46

6/1/39 67,633.00 67,633.00 10,223.46 77,856.46

9/1/39 67,633.00 67,633.00 10,223,46 77,856.46

12/1/39 67,633.00 67,633.00, 10,223.46 77,856.46

3/1/40 67,633.00 67,633.00 10,223.46 77,856.46

6/1/40 67,633,00 67,633.00 10,223.46 77,856,46

9/1/40 67,633.00 67,633.00’ 10,223.46 77,856.46

12/1/40 67,633,00 67,633.00 10,223.46 77,856.46

3/1/41 67,633.00 67,633,001 10,223.46 77,856.46.

6/1/41 67,633.00 67,633.00 10,223.46 77,856.46

9/1/41 67,633.00 67,633.00 10,223.46. 77,856.46’

12/1/41 67,633.00 67,633.00 10,223.46 77,856.46.

3/1/42 67,633.00 67,633.00 10,223.46’ 77,856.46.

6/1/42. 67,633.00 67,633.00 10,223.46. 77,856.46

9/1/42 67,634.00’ 67,634.00 10,223,46 77,857.46

8,000,000,00: 8,000,000.00 1,226,815.72 270.536,00’ 9.497,351.72

Notes:

9/1/2012 through 8/1/2013 Monthly Payment to MBC of $18,540.8~

9/1/2013 through 8/1/2022 Monthly Payment to MBC of $28,206.96’

9/1/2022 through 8/1/2042 Monthly Payment to MBC of $25,952.49’

Calculated based on maximum quarterly payment during time period rounded up

monthly to the sea rest cent.

Admln Fee calculated quarterly based on out3tanding bond value paid in equal

quarterly payments.

Reserve Fund requirement based on maximum annual debt service funded-up over

40 quarterly payments.
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(Form of)

ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

the within Bond and does hereby irrevocably constitute and appoint
____________________

Attorney to transfer the said Bond on the books kept for registration of the within Bond of

the said Issuer with full power of substitution in the premises.

Dated:

In the presence of:
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BOND REGISTER 2.11(A)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

THE CITY OF WHITE SULPHUR SPRINGS

WATER REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA DWTRF PROGRAM)

Bond Number Principal Amount Date of Bond

No.AR-1 $4,252,750 April 14,2011

NO WRITING ON THIS BOND REGISTER EXCEPT BY THE REGISTRAR

Name of Registered Owner: Signature of Registrar

West Virginia Water Development Authority United Bpnk, Inc.

180 Association Drive
,, /

Charleston, WV 25311

Xut~rIzed Representative

(C 1996625. I



BOND REGISTER 2.11(B)

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

THE CITY OF WHITE SULPHUR SPRINGS

WATER REVENUE BONDS, SERIES 2011 A

(WEST VIRGINIA DWTRF PROGRAM)

Bond Number Principal Amount Date of Bond

No. BR-! $8,000,000 April 14, 2011

NO WRITING ON THIS BOND REGISTER EXCEPT BY THE REGISTRAR

Name of Registered Owner: Signature of Registrar

West Virginia Water Development Authority United B nk, Inc.

Aut rized Representative

{C~996635.1 }



THE CiTY OF WHiTE SULPHUR SPRINGS

ORDINANCE AUTHORIZING THE REFUNDING OF THE

WATERWORKS REFUNDING REVENUE BONDS,

SERIES 1993, OF THE CITY OF WHITE SULPHUR

SPRINGS; THE ISSUANCE OF WATER REFUNDiNG

REVENUE BONDS, SERIES 2003 A, OF THE CITY IN THE

AGGREGATE PRINCIPAL AMOUNT OF NOT MORE THAN

$1,000,000, THEPROCEEDS OF WHICH, TOGETHER WITH

OTHER FUNDS OF THE CITY, SHALL BE EXPENDED FOR

SUCH REFUNDING AND TO PAY COSTS IN CONNECTION

THEREWITH; PROVIDING FOR THE RIGHTS AND

REMEDIES OF, AND THE SECURITY FOR, THE

REGISTERED OWNERS OF SUCH BONDS; AUTHORIZING

THE EXECUTION AND DELiVERY OF DOCUMENTS

RELATING THERETO; AUTHORIZING THE SALE AND

PROVIDING FOR THE TERMS AND PROVISIONS OF SUCH

BONDS AND ADOPTING OTHER PROVISIONS WITH

RESPECT TO SUCH BONDS.

BE IT ORDAINED AND ENACTED BY THE COUNCIL OF THE CITY OF

WHITE SULPHUR SPRINGS:

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01 Authority~~ Ordinance This Ordinance (together with

any ordinance, order or resolution supplemental hereto or amendatory hereof, the “Bond

Legislation”), is enacted pursuant to the provisions of Chapter 8, Article 19 of the West

Virginia Code of 1931, as amended (the “Act”) and Chapter 13, Article 2E of the

West Virginia Code of 1931, as amended (the “Refunding Act”), and other applicable
• provisions of law.

Section 1.02. Findings It is hereby found, determined and declared that:

A. The City of White Sulphur Springs (the “City”) is a municipal
corporation and political subdivision of the State of West Virginia in Greenbrier County of

said State and the City presently owns and operates a public waterworks system (the
“System”).

CR633616 1



B. The acquisition and construction of the System were financed in part by

the proceeds of prior bond issues of the City, of which there is presently outstanding the

Waterworks Refunding Revenue Bonds, Series 1993, dated June 1, 1993, in the original

aggregate principal amount of $1,486,550, of which approximately $950,000 is presently

outstanding (the “Series 1993 Bonds”).

C. Under the provisions of the Act, the City is authorized and empowered
to issue refunding revenue bonds for the purpose of refunding, paying or discharging all or

any part of its outstanding revenue bonds, including interest thereon.

D. The City has determined and hereby determines that it is in the best

interest of the residents of the City and other users of the System to currently refund the

Series 1993 Bonds in order to achieve interest cost savings (the “Refunding”).

E. The City is advised that present value interest savings will be realized as

a result of the Refunding.

F. It is deemed necessary for the City to issue its Water Refunding Revenue

Bonds, Series 2003 A (the “Series 2003 A Bonds”), in the maximum total aggregate principal
amount of riot more than $1,000,000, to currently refund the Series 1993 Bonds and to pay

costs of issuance of the Series 2003 A Bonds and related costs.

G. The Sanitary Board has petitioned the City to issue Bonds for the

purposes set forth herein.

H. Upon the refunding of the Series 1993 Bonds and the issuance of the

Series 2003 A Bonds, the City will have no other outstanding bonds or obligations which are

payable froni and secured by revenues or assets of the System.

I. It is in the best interests of the City that its Series 2003 A Bonds be sold

to the Purchaser (as hereinafter defined) pursuant to the terms and conditions of the

comirijtrnent letter of the Purchaser (the “Commitment Letter”).

I. The City has complied with all requirements of West Virginia law

relating in the issuance of the Series 2003 A Bonds, or will have so complied prior to

issuance of the Series 2003 A Bonds.



Section 1.03. Definitions All capitalized terms used in this Ordinance

and not otherwise defined in the recitals or in the text hereof shall have the meanings

specified below, unless the context expressly requires otherwise:

‘Act’ means Chapter 8, Article 19 of the West Virginia Code of 1931, as

amended and in effect on the date of enactment of this Ordinance.

‘Authorized Officer” means the Mayor of the City or any other officer of the

City specifically designated by resolution of the City Council.

‘Bond Counsel” shall mean any law firm having a national reputation in the

field of municipal law whose opinions are generally accepted by purchasers of municipal
bonds, appointed by the City, and shall initially mean Steptoe & Johnson PLLC, Charleston,

West Virginia.

“Bondholder,” “Holder of the Bonds,’ “Owner of the Bonds,” or “Registered
Owner” or any similar term means any person who shall be the registered owner of any

outstanding Bond or Bonds.

Bond Register” means the books of the City maintained by the Registrar for

the registration and transfer of Bonds.

“Bond Year” means the 12-month period beginning on the anniversary of the

Closing Date in each year and ending on the day prior to the anniversary date of the Closing
Date in the following year, except that the first Bond Year shall begin on the Closing Date.

“Bonds” means the Series 2003 A Bonds and any additional parity Bonds

hereafter issued within the terms, restrictions and conditions contained herein.

“Bonds Payment Fund” means the Bonds Payment Fund established by Section

“Bonds Proceeds Fund” means the Bonds Proceeds Fund established by Section

4.01 hereof.

Business Day” means any day other than a Saturday Sunday or a day on which

.~. 1UIt1Ofl~l banking associations or West Virginia banking corporations are authorized by law

to remain closed

4.01 hereof.



“City”, means The City of White Sulphur Springs, a municipal corporation of

the State of West Virginia, and, where appropriate, the City Council and/or Sanitary Board

of the City.

“City Clerk” means the City Clerk of the City.

“Closing Date” means the date upon which there is an exchange of the Series

2003 A Bonds for the proceeds represenung the original purchase price thereof.

“Code” shall mean the Internal Revenue Code of 1986. as amended and

supplemented from time to time, and Regulations thereunder.

“Costs” or similar terms, shall mean all those costs now or hereafter permitted

by the Act and the Refunding Act to be financed with bonds issued pursuant hereto,

including, without limitation, the costs of refunding the Series 1993 Bonds, including

payment of redemption premiums and accrued interest thereon; amounts which may be

deposited in any Reserve Account; legal, accounting, fiscal agent fees and expenses, initial

fees for the services of registrars, paying agents, depositories, trustees or escrow trustees,

or other costs in connection with the sale of the Series 2003 A Bonds and such other

expenses as may be necessary or incidental to the financing herein authorized, and the

performance of the things herein required or permitted, in connection with any thereof.

“Depository Bank” means the bank to be designated as such in the Supplemental
Resolution, and its successors and assigns.

“Event of Default” means any occurrence or event specified in Section 7.01.

“FDIC” means the Federal Deposit Insurance Corporation or any successor to

the functions of the FDIC.

“Fiscal Year” means each 12-month period beginning on July 1 and ending on

the succeeding June 30.

“Governing Body” or “Council” means the Council of the City or any other

governing body of the City that succeeds to the functions of the City Council as presently
Constiju~d.

“Government Obligations” means direct obligations of, or obligations the timely
Payment of the principal of and interest on which is guaranteed by, the United States of

America.

4
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‘Gross Revenues” means the aggregate gross operating and non-operating
revenues of the System, as hereinafter defined, determined in accordance with generally

accepted accounting principles, after deduction of prompt payment discounts, if any, and

reasonable provision for uncollectible accounts; provided, that “Gross Revenues” does not

include any gains from the sale or other disposition of, or from any increase in the value of,

capital assets (including Qualified Investments, as hereinafter defined), or any Tap Fees, as

hereinafter defined.

“Independent Certified Public Accountant” means any certified public
accountant or firm of certified public accountants that shall at any time hereafter be retained

by the City to prepare an independent annual or special audit of the accounts of the System
or for any purpose except keeping the accounts of the System in the normal operation of its

business and affairs.

“Investment Property” means:

(A) any security (within the meaning of Section 165(g)(2)(A) or (B) of

the Code),

(B) any obligation,

(C) any annuity contract,

(D) any investment-type property, or

• (E) in the case of a bond other than a private activity bond, any

residential rentai property for family units which is not located within the jurisdiction of the

City and which is not acquired to implement a court ordered or approved housing
desegregation plan.

•

‘• Except as provided in the following sentence, the term “Investment Property”
does not include any tax-exempt bond. With respect to an issue other than an issue a part
of which is a specified private activity bond (as defined in section 57(a)(5)(C) of the Code),
the term “investment Property” includes a specified private activity bond (as so defined).

“Mayor” means the Mayor of the City.

“Net Proceeds” means the face amount of the Series 2003 A Bonds, plus
• accrued interest and premium, if any, less original issue discount, if any. For purposes of
the Private Business Use hnrnations set forth herein the term Net Proceeds shall include any

~ ainounts resulting from the investment of proceeds of the Series 2003 A Bonds, without

.~ regard to whether or not such investment is made in tax-exempt obligations
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“Net Revenues” means the balance of the Gross Revenues, remaining after

deduction of Operating Expenses, as hereinafter defined.

“Nonpurpose Investment” means any investment Property as defined in Section

148(b) of the Code, that is not a purpose investment.

“Operating Expenses” means the reasonable, proper and necessary costs of

repair, maintenance and operation of the System and includes, without limiting the generality
of the foregoing, administrative, engineering, legal, auditing and insurance exp~nses, other

than those capitalized as part of the costs, fees and expenses of issuance of the Series 2003

A Bonds, fiscal agents, the Depository Bank, the Registrar and the Paying Agent (all as

herein defined), other than those capitalized as part of the costs, payments to pension or

retirement funds, taxes and such other reasonable operating costs and expenses as should

normally and regularly be included under generally accepted accounting principles;

provided, that “Operating Expenses” does not include payments on account of the principal
of or redemption premium, if any, or interest on the Bonds, charges for depreciation, losses

from the sale or other disposition of, or from any decrease in the value of, capital assets,

amortization of debt discount or such miscellaneous deductions as are applicable to prior
accounting periods.

“Ordinance” means this Ordinance and all resolutions and ordinances

supplemental hereto or amendatory hereof.

•

“1993 Ordinance” means the ordinance, as supplemented of the City, duly
enacted April 26, 1993, authorizing the Series 1993 Bonds.

“Outstanding,” when used with reference to the Prior Bonds or the Bonds and

as

of any particular date, describes all Prior Bonds or Bonds theretofore and thereupon being
issued and delivered except (a) any Prior Bond or Bond for the payment of which monies,

equal to its principal amount, with interest to the date of maturity, shall be held in trust under

this Ordinance and set aside for such payment (whether upon or prior to maturity); and

(b) any Prior Bond or Bond deemed to have been paid as provided in their respective
i authorizing ordinances

“Paying

Agent” means the bank or other entity designated as such for the Series

~ 2003 A Bomis in the Supplemental Resolution, and its successors and assigns.

“Prior Bonds” means the Series 1993 Bonds of the City.

-. ‘Private Business Use” means use directly or indirectly in a trade or business

Lc~rried on by a natural person, including all persons “related” to such person within the

.1
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meaning of Section 1 44(a)(3) of the Code, or in any activity carried on by a person other

than a natural person, including all persons “related” to such person within the meaning of

Section 144(a)(3) of the Code, excluding, however, use by a state or local governmental unit

and use as a member of the general public. All of the foregoing shall be determined in

accordance with the Code, including, without limitation, giving due regard to “incidental

use,” if any, of the proceeds of the issue and/or proceeds used for “qualified improvements.’
if any.

“Purchaser” means the purchaser or purchasers of the Series 2003 A Bonds

directly from the City, designated as such in the Supplemental Resolution, and its successors

and assigns.

“Qualified Investments” means and includes any of the following, unless

otherwise set forth in the Supplemental Resolution:

(a) Government Obligations;

(b) Government Obligations which have been stripped
of their unmatured interest coupons, interest coupons stripped
from Government Obligations, and receipts or certificates

evidencing payments from Government Obligations or interest

coupons stripped from Government Obligations;

(c) Bonds, debentures, notes or other evidences of

indebtedness issued by any of the following agencies: Banks for

Cooperatives; Federal Intermediate Credit Banks; Federal Home

Loan Bank System; Export-Import Bank of the United States;
Federal Land Banks; Government National Mortgage Association;
Tennessee Valley Authority; or Washington. Metropolitan Area

Transit Authority;

(d) Any bond, debenture, note, participation certificate

or other similar obligations issued by the Federal National

Mortgage Association to the extent such obligation is guaranteed
by the Government National Mortgage Association or issued by

any other federal agency and backed by the full faith and credit of

the United States of America;

(e) Time accounts (including accounts evidenced by time

certificates of deposit, tune deposits or other similar banking
arrangements) which, to the extent not insured by the PDIC, shall
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be secured by a pledge of Government Obligations, provided, that

said Government Obligations pledged either must mature as nearly
as practicable coincident with the maturity of said time accounts

or must be replaced or increased so that the market value thereof

is always at least equal to the principal amount of said time

accounts;

(f) Money market funds or similar funds whose only
assets are investments of the type described in paragraphs-_
(a) through (e) above;

(g) Repurchase agreements, fully secured by investments

of the types described in paragraphs (a) through (e) above, with

banks or national banking associations which are members of

FDIC or with government bond dealers recognized as primary
dealers by the Federal Reserve Bank of New York, provided that

said investments securing said repurchase agreements either must

mature as nearly as practicable coincident with the maturity of said

repurchase agreements or must be replaced or increased so that

the market value thereof is always at least equal to the principal
amount of said repurchase agreements, and provided further that

the holder of such repurchase agreement shall have a prior
perfected security interest in the collateral therefor; must have (or
its agent must have) possession of such collateral; and such

collateral must be free of all claims by third parties;

(h) The West Virginia “consolidated fund” managed by
the West Virginia Investment Management Board pursuant to

Chapter 12, Article 6 of the West Virginia Code of 1931, as

amended; and

(i) Obligations of States or political subdivisions or

agencies thereof, the interest on which is exempt from federal

income taxation, and which are rated at least “A” by Moody’s
Investors Service, Inc. or Standard & Poor’s Corporation.

“Redemption Date” means the date fixed for redemption of any Bonds of the

.j’called for redemption.

“Redemption Price” means the price at which any Bonds of the City may be

~d for redemption and includes the principal of and interest on such Bonds to be
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“Refunding” means the defeasance and redemption of the Series 1993 Bonds

and the payment of the costs of issuance of the Series 2003 A Bonds and other costs relating
to the refunding of the Series 1993 Bonds.

“Refunding Act” means Chapter 13, Article 2E of the West Virginia Code of

1931, as amended and in effect on the date of enactment of this Ordinance

“Registrar” means the bank or other entity to be designated in the Supplemental
Resolution as the Registrar for the Series 2003 A Bonds, and its successors and assigns.

“Regulations” means temporary and permanent regulations promulgated under

the Code, and includes applicable regulations promulgated under the Internal Revenue Code

of 1954.

“Renewal and Replacement Fund” means the Renewal and Replacement
established by Section 4.01 hereof.

“Revenue Fund” means the Revenue Fund established by Section 4.01 hereof.

“Series 1993 Bonds” means the Waterworks Refunding Revenue Bonds,
Series 1993, of the City, dated June 1, 1993, issued in the original aggregate principal
amount of $1,486,550.

“Series 2003 A Bonds” means the Water Refunding Revenue Bonds, Series

2003.A, of the City, originally authorized to be issued pursuant to this Ordinance.

“State” means the State of West Virginia.

“Supplemen~

Resolution” means any resolution, ordinance or order

arnendatory hereof or supplemental hereto and, when preceded by the article “the,” refers

specifically to the Supplemental Resolution to be adopted by the City following enactment

of this Ordmance, setting forth the final amounts mnaturines interest rates and other terms

of.the -Series 2003 A Bonds and authorizing the sale of the Series 2003 A Bonds to the

~rchaser; provided, that any provision intended to be included in the Supplemental
Resolution and not so included may be contained in any other Supplemental Resolution.

redeemed, plus the interest -and premium, if any, required to be paid to effect such

redemption.

9



“Surplus Revenues” means the Net Revenues not required by this Ordinance

to be set aside and held for the payment of or security for the Bonds or any other obligations
of the City, including any Sinking Fund or Reserve Account.

“System” means the complete existing public waterworks system now owned

by the City, consisting of a waterworks system in its entirety or any integral part thereof, and

shall include any further extensions, additions, betterments and improvements thereto

hereafter acquired or constructed for said waterworks system from any sources whatsoever,

both within and without the City.

“Tap Fees” means the fees, if any, paid by prospective customers of the System
in order to connect thereto.

Words importing singular number shall include the plural number in each case

and vice versa; words importing persons shall include firms and corporations and vice versa;

and words importing the masculine gender shall include the feminine and neuter genders and

vice versa.

Additional terms and phrases are defined in this Ordinance as they are used.

Accounting terms not specifically defined herein shall be given meaning in accordance with

generally accepted accounting principles.

The terms “herein,” “hereunder,””hereby,””hereto,’ “hereof’ and any simIlar

terms refer to this Ordinance; and the term “hereafter” means after the date of adoption of

this Ordinance.

Articles, sections and subsections mentioned by number only are the respective
articles, sections and subsections of this Ordinance so numbered.
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ARTICLE 11

AUTHORIZATION OF REFUNDING

Section 2.01. Authorization of Refunding All Series 1993 Bonds

Outstanding as of the date of issuance of the Series 2003 A Bonds and all unpaid interest

accrued thereon, if any, are hereby ordered to be refunded and paid in full and the pledge
of Net Revenues in favor of the Holders of the Series 1993 Bonds imposed by the 1993

Ordinance, the monies in the funds and accounts created by the 1993 Ordinance pledged to

payment of the Series 1993 Bonds, and any other funds pledged by the 1993 Ordinance to

payment of the Series 1993 Bonds are hereby ordered terminated, discharged and released

upon such payment to the Holders of the Series 1993 Bonds. Contemporaneously with the

payment in full of the Series 1993 Bonds, the amounts on deposit in the sinking fund, and

all other funds and accounts created and maintained on behalf of the Series 1993 Bonds, shall

be released from the lien created by the 1993 Ordinance.
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ARTICLE Ill

THE BONDS

Section 3.01. Authorization of the Bonds For the purposes of currently

refunding the Series 1993 Bonds and paying the costs of issuance of the Series 2003 A Bonds

and related costs, there shall be and hereby are authorized to be issued the Water Refunding
Revenue Bonds, Series 2003 A, of the City, in an aggregate principal amount of not more

than $1,000,000.

Section 3.02. Terms of Bonds The Bonds shall be issued in fully

registered form and shall be initially issued as one Bond, in the aggregate principal amount

of not to exceed $1,000,000. The Bonds shall be dated such date, shall bear interest at such

rate or rates, not exceeding the then legally permissible limit on such date or dates; shall

mature on such dates; and shall be subject to such repayment or redemption, all as provided
in the Supplemental Resolution or as specifically provided in the Bonds. The Bonds shall be

payable as to principal and interest at the principal office of the Paying Agent in any coin or

currency which, on the date of payment, is legal tender for the payment of public and private
debts under the laws of the United States of America.

The aggregate proceeds of the Bonds shall be paid to the City upon delivery of

the Bonds.

Section 3.03. Execution and Authentication of Bonds The Bonds shall

be executed in the name of the City by the manual signature of its Mayor and the seal of the

City shall be affixed thereto, and attested by the manual signature of the City Clerk. In case

any one or more of the officers who shall have signed or sealed any of the Bonds shall cease

to be such officer of the City before the so signed and sealed shall have been actually sold

or delivered, such Bonds may nevertheless be sold and delivered as herein provided and may
be issued as if the person who signed or sealed such Bonds had not ceased to hold such

office. Any Bonds may be signed and sealed on behalf of the City by such person as at the

actual time of the execution of such Bonds shall hold the proper office of the City, although
at the date of such Bonds such person may not have held such office or may not have been

so authorized.

No Bond shall be valid or entitled to any security or benefit under this

Ordinance unless and until the certificate of authentication and registration on such Bond

Shall have been duly manually executed by the Registrar, and such executed certificate of the

Regis~a~ upon any such Bond shall be conclusive evidence that such Bond has been

~ authenticated, registered and delivered under this Legislation. The certificate of

• auth ication and registration shall be deemed to have been executed by the Registrar if

a
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signed by an authorized officer of the Registrar, but it shall not be necessary that the same

officer sign the certificate of authentication and registration on all of the Bonds issued

hereunder.

Section 3.04. Negotiability. Transfer and Registration Subject to the

restrictiOnS on transfer set forth below, the Bonds shall be and have all the qualities and

incidents of negotiable instruments under the Uniform Commercial Code of the State, and

each successive Holder, in accepting any of said Bonds, shall be conclusively deemed to

have agreed that said Bonds shall be and have all of the qualities and incidents of negotiable
instruments under the Uniform Commercial Code of the State of West Virginia, and each

successive Holder shall further be conclusively deemed to have agreed that said Bonds shall

be incontestable in the hands of a bona fide holder for value.

So long as any of the Bonds remains Outstanding, the Registrar shall keep and

maintain books for the registration and transfer of the Bonds. The Bonds shall be

transferrable only upon the books of the Registrar which shall be kept for that purpose at the

office of the Registrar by request of the registered owner thereof in person or by his attorney

duly authorized in writing, and upon surrender thereof, together with a written instrument

of transfer satisfactory to the Registrar duly executed. by the registered owner or his duly
authorized attorney. Upon the transfer of a Bond, there shall be issued to the transferee

another fully registered Bond or Bonds of the aggregate principal amount equal to the unpaid
amount of the transferred Bond.

In all cases in which the privilege of transferring Bonds is exercised, Bonds shall

be delivered in accordance with the provisions of this Ordinance. All Bonds surrendered in

any such transfers shall forthwith be canceled by the Registrar. For every such transfer of

Bonds, the Registrar may make a charge sufficient to reimburse it for any tax, fee or other

governmental charge required to be paid with respect to such transfer and the cost of

preparing each new Bond upon each transfer, and any other expenses of the Registrar
Incurred in connection therewith, which sum or sums shall be paid by the person requesting
such transfer as a condition precedent to the exercise of the privilege of making such

transfer. The Registrar shall not be obliged to make any such transfer of Bonds during the

~ .15 days preceding an interest payment date on the Bonds or after notice of any prepayment
~.of:the.Bonds has been given.

Section 3 05. Bonds Mutilated, Destroyed, Stolen or Lost In case any
~ shall become mutilated or be destroyed, stolen or lost, the City may, in its discretion,
~1~a~d deliver new Bond in exchange and substitution for such mutilated Bond upon

cam.ellation of such mutilated Bonds or in lieu of and substitution for the Bond

~. stolen or lost and upon the Holder’s furnishing the City proof of ownership
and satisfactory indemnity and complying with such other reasonable regulations and

J
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conditions as the City may prescribe and paying such expenses as the City may incur. All

Bonds so surrendered shall be submitted to and canceled by the Registrar and held for the

account of the City. If such Bond shall have matured or be about to mature, instead of

issuing a substitute Bond, the City may pay the same, upon being indemnified as aforesaid,

and if such Bond be lost, stolen or destroyed, without surrender thereof.

Section 3.06. Form of Bonds The text of the Bonds shall be in

substantially the following form, with such omissions, insertions and variations as may be

necessary and desirable and authorized or permitted by this Ordinance or any Supplemental
Resolution adopted prior to the issuance thereof:

•1

•1
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(FORM OF SERIES .2003 A BOND)

UNiTED STATES OF AMERICA

- STATE OF WEST VIRGINIA

CITY OF WHiTE SULPHUR SPRINGS

WATER REFUNDING REVENUE BONDS, SERIES 2003 A

S_______

KNOW ALL MEN BY THESE PRESENTS: That the CITY OF WHITE

SULPHUR SPRINGS, a municipal corporation and political subdivision of the State of

West Virginia in Greenbrier County of said State (the “City”), for value received, hereby

promises to pay, solely from the sources and in the manner hereinafter set forth, to the order

or registered assigns (the “Registered Owner”), the principal sum of

_______________________________

DOLLARS ($ ), together with interest

thereon, payable from the date thereof at the rates per annum and on the terms set forth as

A. Interest on this Bond shall be payable at the rate of

3.97% per annum (hereinafter sometimes called the “Tax-Exempt
Rate”).

B. Notwithstanding any other provision herein, in the

event the interest on this Bond is declared to be includible in gross

income for federal income tax purposes by the Internal Revenue

Service (“Determination of Taxability”), interest on this Bond

shall be payable at the rate of 5.88% per annum (hereinafter
sometimes called the “Taxable Rate”). Interest at the Taxable

Rate shall commence to accrue on the date of Determination of

Taxability and such interest rate shall be charged retroactively and

prospectively for all periods in which interest paid on this Bond is

asserted, declared or determined to be includible in gross income

for federal income tax purposes, and shall continue until the entire

No. AR-i

of

follows:

I .~:
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principal of and interest on this Bond are paid, notwithstanding
that the entire principal amount of this Bond may have been paid
in full prior to the Determination of Taxability. Any interest

being past due on this Bond by reason of such increase shall

become immediately due and payable.

C. The Bond shall be payable in
______

monthly
installments, commencing November 1, 2003, and continuing on

the 1st day of each month thereafter, to and including

-,
20...... The monthly installments shall consist of principal and

interest.

D. All payments received by the Paying Agent on

account of the Bond shall be applied first to payment of interest

accrued on the Bond and next to payment of principal of the Bond.

If not sooner paid, the entire principal amount of the Bond unpaid
on

______, together with all accrued interest and any other sums

due and owing upon this Bond shall be due and payable on such

date.

The principal of and interest on this Bond are payable in any coin or currency

which on the date of payment thereof is legal tender for the payment of public and private
debts under the laws of the United States of America, at the office of

_______________

_______________

West Virginia, as Registrar and Paying Agent.

This Bond is subject to prepayment ofprincipal balance in whole on a scheduled

payment date with a 1 % prepayment penalty.

This Bond is issued (i) to finance the costs of refunding the City of White

Sulphur Springs’ Waterworks Refunding Revenue Bonds, Series 1993; and (ii) to pay the

costs of issuance hereof and related costs. The existing public waterworks facilities of the

City and any further improvements or extensions thereto are herein called the “System”.
This Bond is issued under the authority of and in full compliance with the Constitution and

:~amtes of the State of West Virginia, including particularly Chapter 8, Article 19 and

Chapter 13 Article 2E of the West \‘irginia Code of 1931, as amended (the “Act) and an

..~:-Ordinance duly enacted by the City on
______________,

2003, as supplemented by a

Supplemental Resolution duly adopted by the City on _______________, 2003 (collectjvely
The:~“LegisJadon”), and is subject to all the terms and conditions thereof.

The principal of and interest on this Bond are payable only from and secured

~first lien on the Gross Revenues of the System The monies from these sources shall be
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deposited into the Bonds Payment Fund established under the Legislation for the prompt

payment of the principal of and interest on this Bond.

This Bond does not constitute a corporate indebtedness of the City within the

meaning of any constitutional, statutory or charter provisions or limitations, nor shall the

City be obligated to pay the same or the interest hereon except from the sources set forth

above. Under the Legislation, the City has entered into certain covenants with the

Registered Owner, for the terms of which reference is made to said Legislation. Remedies

provided the Registered Owner are exclusively as provided in the Legislation, to which

reference is here made for a detailed description thereof.

Subject to the requirements for transfer set forth below, this Bond is, and has

all the qualities and incidents of, a negotiable instrwnent under the Uniform Commercial

Code of the State of West Virginia. This Bond is transferable, as provided in the

Legislation, only by transfer of registration upon the books of Branch Banking and Trust

Company, Charleston, West Virginia (the “Registrar”), to be made at the request of the

Registered Owner hereof in person or by his attorney duly authorized in writing, and upon

surrender hereof, together with a written instrument of transfer satisfactory to the Registrar

duly executed by the Registered Owner or his duly authorized attorney.

All monies received from the sale of this Bond shall be applied solely to the

refirnding of the Series 1993 Bonds and the costs of issuance and related costs described in

the Legislation, and there shall.be and hereby is created and granted a lien upon such

monies, until so applied, in favor of the Registered Owner of this Bond.

Under the Act, this Bond and the interest hereon are exempt from all taxation

by the State of West Virginia or any county, municipality, political subdivision or agency
thereof.

This Bond is hereby designated a “qualified tax-exempt obligation” within the

meaning of Section 265(b)(3)(B) of the Internal Revenue Code of 1986, as amended.

In accordance with Section 148(t)(4)(D) of the Code, the Issuer covenants that

It is a governmental unit with general taxing powers; that no part of the Notes are private
activity bonds; that 95 % or more of the Net Proceeds of the Notes are to be used for local

governnien~l activities of the Issuer (or of a governmental unit the jurisdiction of which is

entirely within the jurisdiction of the Issuer); and that the aggregate face amount of all the

tax-exempt obligations (other than private activity bonds) issued by the Issuer during the

calendar year in which the Notes are issued does not and will not exceed $5,000,000,
determined in accordance with Section 148(f)(4)(D) of the Code and the Regulations from
t1X~e to time in effect as applicable to the Notes.

1~
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IT IS HEREBY CERTIFIED, RECiTED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at

issuance of this Bond do exist, have happened and have been performed in due time, form

and manner as required by law, and that the Bonds, together with all other obligations of the

City, do not exceed any limit prescribed by the Constitution or statutes of the State of

West Virginia.

All provisions of the Legislation and the statutes under which this Bond is issued

shall be deemed to be a part of the contract evidenced by this Bond to the sanieextent as if

written fully herein.

This Bond shall not be valid or obligatory unless authenticated and registered

by the Registrar by the execution of the Registrar’s Certificate of Authentication and

Registration attached hereto and incorporated herein.

IN WiTNESS WHEREOF, the CITY OF WRITE SULPHUR SPRINGS has

caused this Bond to be signed by its Mayor and its corporate seal to be hereunto affixed and

attested by its Clerk, and has caused this Bond to be dated 2003.

SEAL]

Mayor

AITEST

Recorcier

18
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This is to certify that this Bond is one of the Bonds described in and issued

under the provisions of the within-mentioned Legislation and has been duly registered in the

name of the registered owner set forth above.

as Registrar

By
Authorized Officer

Date:
__________,

2003.
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ASSIGNMENT

FOR VALUE RECEIVED, the undersigned sells, assigns and transfers unto

__________________________________________

the within-mentioned Bond and does

hereby irrevocably constitute and appoint
_______________________________, attorney,

to transfer said Bond on the books of the Registrar on behalf of said City with full power of

subsdtuiion in the premises.

Dated:

IN THE PRESENCE OF:

,20

20



Section 3.08. Security for the Bonds The principal of and interest on the

Bonds shall be secured forthwith equally and ratably with each other by a first lien on the

Gross Revenues derived from the System.

Section 3.09. Bonds not to be Indebtedness of City The Bonds shall be

special obligations of the City, payable as to principal and interest solely from the sources

described in Section 3.08 hereof. The Bonds do not and shall not constitute an indebtedness

of the City within the meaning of any constitutional or statutory provision or limitation. The

general funds of the City are not liable, and neither the full faith and credit nor the taxing

power of the City is pledged for the payment of the Bonds. The Holders of the Bonds shall

never have the right to compel the forfeiture of any property of the City. The Bonds shall

not be a debt of the City, nor a legal or equitable pledge, charge, lien or encumbrance upon

any property of the City or upon any of its income, receipts or revenues except as pledged
therefor by this Ordinance.

Notwithstanding anything in this Ordinance, the City shall not be required to

advance any money derived from any source of income other than that pledged by this

Ordinance for the payment of the principal of or interest on the Bonds or for the performance
of any of its duties under this Ordinance. The City may, however, advance funds for any

such purpose, provided that such funds are derived from a source legally available for such

purpose and may be used by the City for such purpose without incurring indebtedness.

Section 3.10. Prohibition of Other Loans So long as the Bonds are

Outstanding, no bonds, notes or other evidences of indebtedness shall be issued by the City
without the prior written consent of the Purchaser; provided however, that the City may issue

refunding notes or bonds to pay the entire outstanding principal of and all interest accrued

°fl’.the:Bonds in full.

Section 3.11. Advances of Principal of Bonds The City shall request
:frOnl;the.:Purchaser all of the proceeds of the Bonds on the Closing Date, to pay the costs of

xefl.lndrng:the Series 1993 Bonds and the costs of issuance hereof and related costs and only

;~P~Y:costs authorized by this Ordinance. Alter payment of all such costs, any remaining
:.~~1UU ~PrOceeds shall be transferred to the Bonds Payment Fund and applied only to the

TheIfl~.of the Bonds.

Section 3.07. Sale of Bonds The Bonds shall be sold to the Purchaser

contemporaneously with, or as soon as practicable and authorized and permitted by

applicable law after, adoption of the Supplemental Resolution; ‘provided, that the Purchaser

and the City shall have agreed to the purchase thereof.
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Section 3.12. Covenants with Holders of Bonds in order to secure the

payment of the Bonds, the City hereby covenants and agrees with the Holders of the Bonds

as follows:

(A) General Statement So long as the Bonds shall be outstanding and

unpaid, or until there shall have been set apart a sum sufficient to prepay the entire principal
of the Bonds remaining unpaid, together with interest accrued and to accrue thereon to the

date of prepayment, the covenants and aareements contained herein shall be antI constitute

valid and legally binding covenants between the City and the Purchaser.

(B) ~ The City will, in the manner provided in the Act, fix and collect

such rates, fees or other charges for the services and facilities of the System, and revise the

same from time to time whenever necessary, as will always provide Revenues in each Fiscal

Year sufficient to produce Net Revenues equal to not less than 110% of the annual debt

service on the Bonds and all the necessary expenses of operating and maintaining the System

durng such Fiscal Year and such rates, fees and other charges shall not be reduced so as to

be insufficient to provide adequate Revenues for such purposes.

(C) Sale of the System The System will not be sold without the prior written

consent of the Purchaser so long as the Bonds are outstanding. Such consent will provide
for disposition of the proceeds of any such sale.

(D) Issuance of Additional ParityBonds No Parity Bonds, payable out of the

revenues of the System, shall be issued after the issuance of the Bond pursuant to this Bond

Legislation, except under the conditions and in the manner herein provided.

All Parity Bonds issued hereunder shall be on a parity in all respects with the

Bond, provided, however, that a separate debt service reserve fund may be established

exclusively for such Parity Bonds.

No such Parity Bonds shall be issued except for the purpose of financing the

Costs

of the construction or acquisition of extensions, improvements or betterments to the

or refunding the Bonds issued pursuant hereto or subsequent Parity Bonds, or any

Combination of such purposes.

No Parity Bonds shall be issued at any time, however, unless the City certifies
UI Writing that the Net Revenues actually derived, subject to the adjustments hereinafter

Ptovide~ for, from the System during any 12 consecutive months, within the 18 months

Immediately preceding the date of the actuil issuance of such Parity Bonds, plus the

esbj~ted average increased annual Net Revenues to be received in each of the 3 succeeding
~.: ~Years ~after the completion of the improvements to be financed by such Parity Bonds, shall

ii
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not be less than 115% of the largest aggregate amount that will mature and become due in

any succeeding Fiscal Year for principal of and interest on the following:

(1) The Bonds then Outstanding;

(2) Any Parity Bonds theretofore issued pursuant to the

provisions contained in this Bond Legislation then Outstanding; and

(3) The Parity Bonds then proposed to be issued.

The “estimated average increased annual Net Revenues to be received in each

of the 3 succeeding years,” as that term is used in the computation provided in the above

paragraph, shall refer only to the increased Net Revenues estimated to be derived from (a) the

improvements to be fmanced by such Parity Bonds and (b) any increase in rates adopted by
the City, the period for appeal of which has expired prior to the date of delivery of such

Parity Bonds, and shall not exceed the amount to be stated in the certificate of the City.

The Net Revenues actually derived from the System during the

12-consecutive-month period hereinabove referred to may be adjusted by adding to such Net

Revenues such additional Net Revenues which would have been received, on account of

increased rates, rentals, fees and charges for the System adopted by the City, the period for

• appeal of which, if any, has expired prior to issuance of such Parity Bonds.

Not later than simultaneously with the delivery of such Parity Bonds, the City
shall have entered into written contracts for the immediate construction or acquisition of such

• additions, betterments or improvements, if any, to the System that are to be financed by such

Parity Bonds.

All covenants and other provisions of this Bond Legislation (except as to details

of such Parity Bands inconsistent herewith) shall be for the equal benefit, protection and

~ security of the Holder of the Bonds and the Holders of any Parity Bonds subsequently issued

.~.‘.

from time to time within the limitations of and in compliance with this section. Bonds issued

1’ On a panty regardless of the time or times of their issuance, shall rank equally with respect
to their lien on the revenues of the System and their source of and security for payment from

~ .said revenues without preference of any Bond The City shall comply sully with all the
•

~ 1ii~ ased payments into the various funds and accounts created in this Bond Legislation
required for and on account of such Panty Bonds in addition to the payments required for
~BOUds theretofore issued pursuant to this bond Legislation

Parity Bonds shall not be deemed to include bonds, notes cemficates or other

‘.!gation5 Subsequently issued, the lien of which on the revenues of the System is subject



No Parity Bonds shall be issued any time, however, unless all the payments

provided for in this Bond Legislation with respect to the Bonds then Outstanding, and any

other payments provided for in this Bond Legislation, shall have been made in full as required
to the date of delivery of such Parity Bonds, and the City shall then be in full compliance with

all the covenants, agreements and terms of this Bond Legislation.

(E) Insurance and Bonds A. The City hereby covenants and agrees that it

will, as an expense of construction, operation and maintenance of the System, procure, carry

and maintain, so long as the Bonds remain outstanding, insurance with a reputable insurance

carrier or carriers covering the following risks and in the following amounts:

(i) Fire,Lightnin~. Vandalism. Malicious Mischiefand

Extended Coverage Insurance to be procured upon acceptance of

any part of the Project from the contractor, and immediately upon
any portion of the System now in use, on all above-ground
structures of the System and mechanical and electrical equipment
in place or stored on the site In an amount equal to the full

insurable value thereof. In the event of any damage to or

destruction of any portion of the System, the City will promptly

arrange for the application of the insurance proceeds for the

repair or reconstruction of such damaged or destroyed portion.
The City will itself, or will require each contractor and

subcontractor to, obtain and maintain builder’s risk insurance to

protect the interests of the City during construction of the Project
in the full insurable value thereof.

(ii) Public Liability Insurance with limits of not less

than $500,000 for one or more persons injured or killed in one

accident to protect the City from claims for bodily injury and/or

death, and not less than $200,000 to protect the City from claims

for damage to property of others which may arise from the

operation of the System, such insurance to be procured not later

than the date of delivery of the Bonds.
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to the prior and superior liens of the Bonds on such revenues. The City shall not issue any

obligations whatsoever payable from the revenues of the System, or any part thereof, which

rank prior to or, except in the manner and under the conditions provided in this sectton,

equally, as to lien on and source of and security for payment from such revenues, with the

Bonds.
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(iii) Vehicular Public Liability Insurance in the event the

City owns or operates any vehicle in the operation of the System,
or in the event that any vehicle not owned by the City is operated
at.any time or times for the benefit of the City, with limits of not

less than $500,000 for one or more persons injured or killed in

one accident to protect the City from claims for bodily injury
and/or death, and not less than £200,000 to protect the City from

claims for damage to property of others which may arise from

such operation of vehicles, such insurance to be procured prior to ~_

acquisition or commencement of operation of any such vehicle for

the City.

(iv) Workers’ Compensation Coverage for All

Ennlovees of the District Eligible Therefor and Performance and

Payment Bonds such bonds to be in the amounts of 100% of the

construction contract, wilt be required of each prime contractor,

and such payment bonds have been or will be filed with the Clerk

of the County Commission of said County prior to

commencement of construction of the Project in compliance with

West Virginia Code Section 38-2-39. Workers’ compensation

coverage shall be maintained as required by the laws of the State

of West Virginia.

(v) Flood Insurance to be procured, to the extent

available at reasonable cost to the City.

(vi) Fidelity Bonds will be provided as to every member

of the Governing Body and as to every officer and employee
thereof having custody of the Revenue Fund or of any revenues

or other funds of the City in an amount at least equal to the total

funds in the custody of any such person at any one time, and

initially in the amount of $50,000 upon the treasurer.

(vii) Provided, however, and in lieu of and

notwithstanding the foregoing provisions of this Section, so long
as the Bonds are outstanding, the City will carry insurance and

bonds or cause insurance and bonds to be carried for the

protection of the City.

B. All insurance proceeds awàicled to the City that are not applied to

.
:lhe repair or replacement of the subject property damaged or destroyed, shall
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(F) Statutory Mortgage Lien For the further protection of the Holder of the

Bond, .a statutory mortgage lien upon the System is granted and created by the Act, which

statutory mortgage lien is hereby recognized and declared to be valid and binding and shall

take effect immediately upon the delivery of the Bonds.

(0) Fiscal Year; Budget; Financial Statements While th~ Bonds are

outstanding and unpaid and to the extent not now prohibited by law, the System shall be

operated and maintained on a Fiscal Year basis commencing on July 1 of each year and

ending on the following June 30, which period shall also constitute the budget year for the

operation and maintenance of the System. Not later than 30 days prior to the beginning of

each Fiscal Year, the City agrees to adopt the Annual Budget for the ensuing year, and no

expenditures for operation and maintenance expenses of the System in excess of the Annual

Budget shall be made during such Fiscal Year unless unanimously authorized and directed

by the Governing Body. Copies of each Annual Budget shall be delivered to the Bondholder

by the beginning of each Fiscal Year.

If for any reason the City shall not have adopted the Annual Budget before the

1st day of any Fiscal Year, it shall adopt a Budget of Current Expenses from month to month

until the adoption of the Annual Budget; provided, however, that no such monthly budget
shall exceed the budget for the corresponding month in the next year preceding by more than

10%; and provided further, that adoption of a Budget of Current Expenses shall not constitute

compliance with the covenant to adopt an Annual Budget unless failure to adopt an Annual

Budget be for a reason beyond the control of the City. Each such Budget of Current

Expenses shall be mailed immediately to the Bondholder.

The City shall submit to the Purchaser a balance sheet and statement of revenues

and expenses within sixty (60) days of each calendar quarter and an annual financial

Statement within one hundred twenty (120) days of its fiscal year-end, audited or prepared
by Independent Certified Public Accountants acceptable to the Purchaser. Additional

financial information is to be provided upon Purchaser’s request.

(H) Compensation of Members of Governing Body The City hereby
covenants and agrees that no compensation for policy direction shall be paid to the members
of the Governing Body in excess of the amount permitted by the Act. Payment of any

Compensation to any such member for policy direction shall not be made if such payment
Would cause the Net Revenues to fall below the amount required to meet all payments
Provided for herein, nor when there is default in the performance of or compliance with any
covenant or provision hereof.

be applied by the City to prepayment of the Bonds, ~unless otherwise consented

to in writing by the Bondholder.

I
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The City shall, at least once a year, cause said books, records and accounts of

the System to be properly audited by an independent competent firm of certified public
accountants and shall mail a copy of such audit report to the Purchaser. Th~ City shall

further comply with the Act with respect to such books, records and accounts.

(J) Maintenance of System The City covenants that it will continuously

operate, in an economical and efficient maimer, and maintain the System as a

revenue-producing utility as herein provided so long as the Bonds are outstanding.

(K) No Competition To the extent legally allowable, the City will not permit

competition with the System within its boundaries or within the territory served by it and will

not grant or cause, consent to or allow the granting of any franchise, permit or other

authorization for any person, firm, corporation, public or private body, agency or

instrumentality whatsoever to provide any of the services supplied by the System within the

boundaries of the City or within the territory served by the System.

(L) Application of Bond Proceeds The City will not make or cause or

permit to be made any application of the proceeds of the Bonds except in accordance with the

provisions of Article N hereof, or of any monies held in the Bonds Payment Fund, except
in accordance with the provisions of Article N hereof.

(M) The City shall comply with all other requirements as are required by the

Coment J~tter, the te~.m~ of which are incorporated herein and made a part hereof.

Section 3.13. Required Notices to Holders of Bonds
.

The City will

Provide the Purchaser prompt written notice, appropriately documented, if the City authorizes

any additional indebtedness related to the System for the Purchaser’s approval pursuant to

~Section3.iO hereof.

Section 3.14. Arbitrare and Tax Exemption The City covenants that (i) it
shSlLiiot take, or permit or suffer to be taken, any action with respect to the gross or other

P~eeds~of the Bonds which would cause the Bonds to be “arbitrage bonds” within the

g~of Section 148 of the Code, and (ii) it will take all actions that may be required of

~:J ~(fl~CJndmg, without implied limitation, the timely filing of a federal information return with

~~t~totjie Bonds) so that the interest on the Bonds will be and remain excludable from
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(I) Books and Records: Audits The City will keep books and records of the

System, which shall be separate and apart from all other books, records and accounts of the

City, in which complete and correct entries shall be made of all transactions relating to the

System, and the Purchaser shall have the right at all reasonable times to inspect the System

and all records, accounts and data of the City relating thereto.



Section 3.15. Small City Exemption from Rebate of Excess Investment

Earnings to the United States in accordance with Section 148 (f)(4)(D) of the Code, the City
covenants that it is a governmental unit with general taxing powers; that no part of the Bonds

are private activity bonds; that 95% or more of the Net Proceeds of the Bonds are to be used

for local governmental activities of the City (or of a govermnenral unit the jurisdiction of

which is entirely within the jurisdiction of the City); and that the aggregate fae~ amount of

all the tax-exempt obligations (other than private activity bonds) issued by the City during the

calendar year in which the Bonds are issued does not and will not exceed $5,000,000,
determined in accordance with Section 148(t)(4)(D) of the Code and the Regulations from

rime to time in effect an applicable to the Bonds. For purposes of the first paragraph of this

Section and for purposes of applying Section 148(f)(4)(t)) of the Code, the City and all

entities which issue obligations on behalf of the City shall be treated as one City; all

obligations issued by a governmental unit to make loans to other governmental units with

general taxing powers not subordinate to such unit shall, for purposes of applying this first

paragraph of this Section and Section 148(f)(4)(D) of the Code, be treated as not issued by
such unit; all obligations issued by a subordinate entity shall, for purposes of applying this

first paragraph of this Section and Section 148(t)(4)(D) of the Code to each other entity to

which such entity is subordinate, be treated as issued by such other entity; and an entity
formed (or, to the extent provided by the Secretaty, as set forth in the Code, availed of) to

avoid the purposes of such Section 148(t)(4)(D) of the Code and all other entities benefitting
thereby shall be treated as one City.

Section 3.16. Tax Covenants The City hereby further covenants and agrees

as follows:

A. PRIVATE BUSINESS USE LIMiTATION. The City shall assure

that (i) not in excess of 10% of the Net Proceeds of the Bonds are used for Private Business

~ Use if, in addition, the payment of more than 10% of the principal or 10% of the interest due

,‘ on the Bonds during the term thereof is, under the terms of the Bonds or any underlying
arrangement, directly or indirectly, secured by any interest in property used or to be used for

,.alrjvate Business Use or in payments in respect of property used or to be used for .a Private

~Busmess Use or is to be derived from payments, whether or not to thc City, in respect of

~,PtOperty or borrowed money used or to be used for a Private Business Use; and (ii) in the

~ ~VCfl~:~~ both (A) in excess of 5% of the Net Proceeds of the Bonds are used for a Private
~

Use, and (B) an amount in excess of 5% of the principal or 5% of the interest due

~fltthe:.Bonds during the term thereof is, under the terms of the Bonds or any underlying
~ directly or indirectly, secured by any interest in property used or to be used for
~IdPrjvaie Business Use or in payments in respect of property used or to be used for said
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gross income for federal income tax purposes, and will not take any actions which would

adversely affect such exclusion.



Private Business Use or is to be derived from payments, whether or not tothe City, inrespect
of property or borrowed money used or to be used for said Private Business Use, then said

excess over said 5% of Net Proceeds of the Bonds used for. a Private Business Use shall be

used for a Private Business Use related to the governmental use of the System, or if the

Bonds are for the purpose of financing more than one project, a portion of the System, and

shall not exceed the proceeds used for the governmental use of that portion of the System to

which such Private Business Use is related, all of the foregoing to be determined in

accordance with the Code.

B. PRIVATE LOAN LiMiTATION. The City shall assure that not in

excess of the lesser of 5% of the Net Proceeds of the Bonds or $5,000,000 are used, directly
or indirectly, to make or finance a loan (other than loans constituting Nonpurpose
investments) to persons other than state or local government units.

C. FEDERAL GUARANTEE PROHIBITION. The City shall not take

any action or permit or suffer any action to be taken if the result of the same would be to

cause the Bonds to be directly or indirectly federally guaranteed” within the meaning of

Section 149(b) of the Code and Regulations promulgated thereunder.

D. INFORMATION RETURN. The City will file all statements,

instruments and returns necessary to assure the tax-exempt status of the Bonds and the interest

thereon, including without limitation, the information return required under Section 149(e)
of the Code.

E. FURTHER ACTIONS. The City will take all actions that may be

required of it so that the interest on the Bonds will be and remain excludable from gross

income for federal income tax purposes, and will not take any actions which would adversely
affect such exclusion.

Section 3.17. Designation ofBonds as “Oualifled Tax-Exempt Obligations”
The City hereby designates the Bonds as ‘qualified tax-exempt obligations” for purposes of

Section 265(b)(3)(B) of the Code and covenants that the Bonds do not constitute private
activity bonds as defined in Section 141 of the Code, and that not more than $10,000,000

aggregate principal amount of obligations the interest on which is excludable (under
Section 103(a) of the Code) from gross income for federal income tax purposes (excluding,

~: however, obligations issued to currently refund any obligation of the City to the extent the

•
aI11ou~ of the refunding obligation does not exceed the amount of the refunded obligation and

~Pnvate activity bonds, as defined in Section 141 of the Code, other than qualified 501(c)(3)
~

bonds~as defined in Section 145 of the Code), including the Bonds, have been or shall be

ISSUed..by the City, including all subordinate entities of the City, during the calendar year

~ 2003, all as determined in accordance with the Code.
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A. All interest accrued, if any, on the Series 2003 A Bonds from the date

thereof to the date of delivery thereof shall be deposited in the Bonds Payment Fund and

applied to payment of interest on the Series 2003 A Bonds at the first interest payment date.

B. An amount of the proceeds of the Series 2003 A BdiIdS which,

together with other monies or securities deposited therein and the earnings thereon, shall be

sufficient to accomplish the refunding and defeasance of the Series 1993 Bonds (which

amount shall be set forth in the Supplemental Resolution) shall be paid to the Holders of the

Series 1993 Bonds.

C. An amount of the proceeds of the Series 2003 A Bonds which shall

be sufficient to pay all costs of issuance shall be deposited with the Depository Bank in the

Bonds Proceeds Fund and shall be drawn out, used and applied by the City solely to pay costs

of issuance of the Series 2003 A Bonds and miscellaneous costs of refunding the Series 1993

Bonds at the written direction of the City. All such costs of issuance shall be paid within 60

days of the Closing Date. Monies not to be applied immediately to pay such costs of issuance

and refunding may be invested in accordance with this Ordinance, subject however, to

applicable yield restrictions as may be in effect under the Code. If for any reason such

proceeds, or any part thereof, aie not necessary for, or a~e not applied to such purpose within

6 months after the Closing Date, such unapplied proceeds shall be transferred by the City to

the Bonds Payment Fund.
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Section 3.18. Disposition ~ Proceeds ~f Bonds Upon the issuance and

delivery of the.Series 2003 A Bonds, the City shall forthwith deposit the proceeds thereof as

follows:



ARTICLE IV

FUNDS AND ACCOUNTS; SYSTEM REVENUES AN]) APPLICATION THEREOF;

INVESTMENT OF FUNDS

Section 4.01. Establishment of Funds~ Accounts ~ Depository~
Pursuant to this Article IV, the following special funds or accounts are hereby created with

(or continued if previously established by the 1993 Ordinance), and shall be.Jield by, the

Depository Bank, segregated and apart from all other funds or accounts of the Depository
Bank and the City and from each other:

(1) Revenue Fund (established by the 1993 Ordinance);

(2) Renewal and Replacement Fund (established by the 1993 Ordinance);

(3) Bonds Proceeds Fund; and

(4) Bonds Payment Fund.

Section 4.02. System Revenues ~ ~ Funds So long as any of the

Bonds shall be Outstanding and unpaid, the City covenants as follows:

A. The entire Gross Revenues derived from the operation of the System
shall be deposited upon receipt by the City in the Revenue Fund. The Revenue Fund shall

constitute a trust fund for the purposes provided in this Ordinance and shall be kept separate
and distinct from all other funds of the City and the Depository Bank and used only for the

purposes and in the manner herein provided.

(1) The City shall first each month pay from the

Revenue Fund the Operating Expenses of the System.

(2) The City shall next, on the first day of each

month, transfer from the Revenue Fund and

simultaneously remit to the Depository Bank for deposit in

the Bonds Payment Fund a sum equal to the amount

required to pay interest on the Bonds on the next ensuing

monthly interest payment date.

(3) The City shall next, on the first day of ~ach
month, transfer from the Revenue Fund and simultaneously

~1~616:1
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remit to the Depository Bank for deposit in the Bonds

Payment Fund a sum equal to the monthly principal payment
which will become due on the Bonds on the next ensumg

monthly prrncipalpayment date.

(4) The City shall next, from the monies

remaining in the Revenue Fund (as previously set forth in

the 1993 Ordinance and not in addition thereto), on the first

day of each month, transfer to the Renewal and

Replacement Fund, a sum equal to 2 1/2% of the Gross

Revenues each month, exclusive of any payments for

account of any Reserve Account. All funds in the Renewal

and Replacement Fund shall be kept apart from all other

funds of the City or of the Depository Bank and shall be

invested and reinvested in Qualified Invesiments.

Withdrawals and disbursements may .be made from the

Renewal and Replacement Fund for replacements,

emergency repairs, improvements or extensions to the

System; provided, that any deficiencies in any Reserve

Account (except to the extent such deficiency exists because

the required payments into such ~ccount have not, as of the

date of determination of a deficiency, funded such account

to the maximum extent required) shall be promptly
eliminated with monies from the Renewal and Replacement
Fund.

Monies in the Bonds Payment Fund shall be used only for the purposes of

paying principal of and interest on the Series 2003 A Bonds as the same shall become due,
whether by maturity or redemption prior to maturity.

•

• The City shall not’be required to make any further payments into the Bonds

..Payment Fund when the aggregate amount of funds therein are at least equal to the aggregate
;prmcip~l amount of Series 2003 A Bonds issued pursuant to this Ordinance then Outstanding,
~phis:1he.a~o~t of interest due or thereafter to become due on the Series 2003 A Bonds then

‘Outstanding.

As and when additional Bonds ranking on a parity with the Series 2003 A

•

•

‘. ‘Bonds ~are issued, provision shall be made for additional payments into the respective sinking
~fi1nd.sufficient to pay the interest on such additional parity Bonds and accomplish retirement

• ••‘: :°;:~before mamrity and to accumniate a balance in the re~ective reserve account



The payments into the Series .2003 A Bonds Sinking Fund shall be made on

the first day of each month, except that, when the first day of any month shall be a Saturday,

Sunday or legal holiday, then such payments shall be made on the next succeeding business

day, and all such payments shall be remitted to the Depository Bank with appropriate
instructions as to the custody, use and application thereof consistent with the provisions of

this Ordinance.

Section 4.03. investment ofFunds Pending application as provided above,

any monies held in the Bonds Proceeds Fund or the Bonds Payment Fund shall be invested

and reinvested by the Depository Bank at the direction of the City to the fullest extent

possible under applicable laws, and to the extent practicable, in Qualified Investments having
maturities consonant with the required use thereof.

The Depository Bank shall keep complete and accurate records of all funds,
accounts and investments, and shall distribute to the City, at least once each year (or more

often if reasonably requested by the City), a summary of such funds, accounts and investment

earnings. The City shall retain all such records and any additional records with respect to

such funds, accounts and investment earnings so long as any of the Bonds are Outstanding
and as long thereafter as necessary to comply with the Code and assure the exclusion of

interest on the Bonds from gross income for federal income tax purposes.

in an amount equal to the maximum.amount of principal.and interest which will become due

many year for.accourn of such additionalparity Bonds.

.

.~ ‘.,.



ARTICLE V

DEFAULTS AND REMEDIES

Section 5.01. Events of Default Each of the following events shall

“Event of Default’ with respect to the Series 2003 A Bonds:

(A) if default occurs in the due and punctual

payment of the principal of or interest on the Series 2003 A

Bonds;

(B) If default occurs in the City’s observance of

any of the covenants, agreements or conditions on itspartin
this Ordinance or any Supplemental Resolution or in the

Series 2003 A Bonds contained, and such default shall have

continued for a period of 30 days after written notice

specifying such default and requiring the same to be

remedied shall have been given to the City by any

Bondholder; or

(C) If the City files a petition seeking
reorganization or arrangement under the federal bankruptcy
laws or any other applicable law of the United States of

America.

The City must cure any covenant default within 30 days after notice of the

.default, and failure to pay principal of or interest on the Bonds shall be an immediate event

of default.

Section 5.02. Remedies Upon the happening and continuance of any Event

of Default, any Bolder of a Bond may exercise any available remedy arid bring any

~approprjate action, suit or proceeding to enforce his or her rights and, in particular, (i) bring
:.;Sult.for any unpaid principal or interest then due, (ii) by mandamus or other appropriate
Proceeding enforce all rights of the Holders of the Bonds including the right to require the

~City’to perform its duties tinder the Act and the Legislation relating thereto, (iii) bring suit

4ipon the Bonds (iv) by action at law or bill in equity require the City to account as if it were

the~trustee of an express trust for the Holders of the Bonds, and (v) by action or bill in equity
,~en.jom any acts in violation of the Legislation with respect to the Bonds, or the rights of the

— Roldem of the Bonds

~

constitute an
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No iemedy by the terms of this Ordinance conferred upon or reserved to the

Holders of the Bonds is intended to be exclusive of any other remedy, but each and every

such remedy shall be cumulative and shall be in addition to any other iemedy given to the

Holders of the Bonds hereunder or now or hereafter existhig at law or by statute.

No delay or omission to exercise any right or power accruing upon any

default or Event of Default shall impair any such right or power or shall be construed to be

a waiver of any such default or Event of Default or acquiescence therein, and every such

right and power may be exercised from time to time and as often as may~be deemed

expedient.

No waiver of any default or Event of Default hereunder by the Holders of

the Notes or Bonds shall extend to or shall affect any subsequent default or Event of Default

or shall impair any rights or remedies consequent thereto.
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ARTICLE VI

DEFEASANCE; DISCHARGE OF PLEDGE OF ORDINANCE

Section 6.01. Defeasance; Discharge of Ple4g~ ~ Ordinance If the City
shall pay or cause to be paid, or there shall otherwise be paid, to the respective Holders of

all Series 2003 A Bonds the principal of and interest due or to become due thereon, at the

times and m the manner stipulated therein and in this Ordinance, then this Ordinance and the

pledges of the Gross Revenues and other monies and securities pledged hereunder, and all

covenants, agreements and other obligations of the City on behalf of the Holders of the Series

2003 A Bonds made hereunder, shall thereupon cease, terminate and become void and be

discharged and satisfied, except as may be necessary to assure the exclusion of interest on the

Series 2003 A Bonds from gross income for federal income tax purposes.

The Series 2003 A Bonds for the payment of which either monies in an

amount which shall be sufficient, or securities the principal of and the interest on which,

when due, will provide monies which, together with the monies, if any, deposited with the

Paying Agent at the same or earlier time, shall be sufficient, to pay as and when due the

respective principal of and interest on the Series 2003 A Bonds shall be deemed to have been

paid within the meaning and with the effect expressed in the first paragraph of this section.

All Series 2003 A Bonds shall, prior to the maturity thereof, be deemed to have been paid
within the meaning and with the effect expressed in the first paragraph of this section if there

shall have been deposited with an escrow trustee either monies in an amount which thall be

sufficient, or securities the principal of and the interest on which, when due, will provide
monies which, together with the monies, if any, deposited with said escrow trustee at the

same or earlier time shall be sufficient, to pay when due the principal of, any redemption
premium on and interest due and to become due on the Series 2003 A Bonds on and prior to

the maturity date thereof, or if the City irrevocably determines to redeem any of the Series

2003 A Bonds prior to the maturity thereof, on and prior to said Redemption Date. Neither

securities nor monies deposited with an escrow trustee pursuant to this section nor principal
or interest payments on any such securities shall be withdrawn or used for any purpose other

than, and shall be held in trust for, the payment of the principal of and interest on the Series

2003 A Bondarprovided, that any cash received from such principal, redemption prerruuin,
if any, and interest payments on such securities deposited with said escrow trustee, if not then

needed for such purpose, shall, to the extent practicable, be reinvested in securities maturing
at times and in amounts sufficient to pay when due the principal of and redemption premium,
if any, and interest to become due on the Series 2003 A Bonds on and prior to such maturity
or Redemption Dates thereof, and interest earned from such reinvesiments shall be paid over
to the City as received by said escrow trustee, free and clear of any trust, lien or pledge. For
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the purpose of this section, securities shall mean and include only Government Obligations.
as such term is limited by the provisions in Section 1.01 hereof orsuch additional securities

as shall be set forth in the Supplemental Resolution.
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ARTiCLE VII

MISCELLANEOUS

Section 7.01. Amendment or Modification of Ordinance Prior to issuance

of the Bonds, this Ordinance may be amended or supplemented in any way by the

Supplemental Resolution. Following issuance of the Bonds, no material modification or

amendment of this Ordinance, or of any resolution amendatory or supplemental4iereto, that

would materially and adversely affect the rights of Bondholders shall be made without the

consent in writing of the Holders of the Bonds then Outstanding; provided, that no change
shall be made in the maturity of any Bond or Bonds or the rate of interest thereon, or in the

principal amount thereof, or affecting the unconditional promise of the City to pay such

principal and interest out of the funds herein pledged therefor without the consent of the

respective Holder thereof. Notwithstanding the foregoing, this Ordinance may be amended

without the consent of the Bondholder as may be necessary to assure compliance with

Section 148(f) of the Code relating to rebate requirements or otherwise as may be necessary

to assure the exclusion of interest on the Notes and Bonds from gross income of the

Bondholder.

Section 7.02. Ordinance Constitutes Contract The provisions of the

Ordinance shall constitute -a contract between the City and the Holders of the Bonds,

respectively, and no change, variation or alteration of any kind of the provisions of the

Ordinance shall be made in any.manner, except as in this Ordinance provided.

Section 7.03. Severability of Invalid Provisions If any section, paragraph,
clause or provision of this Ordinance should be held invalid by any court of competent

jurisdiction, the invalidity of such section, paragraph, clause or provision shall not affect any
of the remaining provisions of this Ordinance, the Supplemental Resolution or the Bonds.

Section 7.04. Headings, Etc The headings arid catchuines of the articles,
Sections and subsections hereof are for convenience of reference only, and shall not affect in

any way the meaning or interpretation of any provision hereof.

Section 7.05. Conflictine Provisions Repealed All ordinances, resolutions,
indentures or orders, or parts thereof, in conflict with the provisions of this Ordinance are,
to the extent of such conflict, hereby repealed.

Section 7.06. Covenant of Due Procedure, Etc The City covenants that all
acts, Conditions, things and procedures required to exist, to happen, to be performed or to
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be taken precedent to and in the adoption and passage of this Ordinance do exist, have

happened, have been performed and have been taken in regular and due time, form and

manner as required by and in full compliance with the laws and Constitution of the State of

West Virginia applicable thereto; and that the Mayor, the Clerk, the City Administrator and

members of the Council were at all times ‘when any actions in connection with this Ordinance

occurred and are duly in office and duly qualified for such office.

Section 7.07. Effective Date This Ordinance shall be effective following
the public hearing and final reading hereof.

Section 7.08. Statutory Notice and Public Hearing Upon adoption hereof,

an abstract of this Ordinance, determined by the City to contain sufficient information as to

give notice of the contents hereof, shall be published once a week for two successive weeks

within a period of fourteen consecutive days, with at least six full days intervening between

each publication, in the West Virginia Daily News, a newspaper of general circulation in the

City of White Sulphur Springs, together with a notice stating that this Ordinance has been

adopted and that the City contemplates the issuance of the Bonds and that any person
interested may appear before Council upon a date certain, not less than 10 days subsequent
to the date of the first publication of the said abstract and notice, and present protests, and

that a certified copy of the Ordinance is on file in the office of the Clerk for review by
interested parties during the office hours of the Clerk.

At such hearing, all objections and suggestions shall be heard and Council

shall take such action as it shall deem proper in the premises.

Passed on First Reading:

Passed on Second Reading:

Passed on Final Reading
following Public Hearing:

August 27, 2003

September 8, 2003

October 14, 2003
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Enacted this 14th day of October, 2003.

Mayor
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CERTIFICATION

Certified a true copy of an Ordinance duly enacted by the Council of The City
of White Sulphur Springs on the 14th day of October, 2003.

Dated this 15th day of October, 2003.

/,//C Clerk,

SEAL]
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CITY OF WHITE SULPHUR SPRINGS

Water Refunding Revenue Bonds. Series 2003 A

SUPPLEMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO

THE PRINCIPALAMOUNT, DATE, MATURiTY DATE,
INTEREST RATE, PAYMENT SCHEDULE, SALE

PRICE AND OTHER TERMS OF THE CITYOF WHITE

SULPHUR SPRINGS WATER REFUNDING REVENUE

BONDS, SERIES 2003 A; AUTHORIZING AND

APPROVING THE SALE AND DELIVERY OF SUCH

BONDS TO BRANCH BANKING AND TRUST

COMPANY; DESIGNATING A REGISTRAR, PAYING

AGENT AND DEPOSITORY BANK; APPROVING THE

ESCROW AGREEMENT; AND MAKING OTHER

PROVISIONS AS TO THE BONDS.

WHEREAS, the Council (the “Governing Body”) ofthe City ofWhite Sulphur
Springs (the “Issuer”) has duly and officially enacted an Ordinance on October 14, 2003 (the
“Ordinance”), entitled:

ORDINANCE AUTHORIZING THE REFUNDING OF

THE WATERWORKS REFUNDING REVENUE BONDS,
SERIES 1993, OF THE CITY OF WHITE SULPHUR

SPRINGS; THE iSSUANCE OF WATER REFUNDING

REVENUE BONDS, SERIES 2003 A, OF THE CITY IN

THE AGGREGATE PRINCIPAL AMOUNT OF NOT

MORETHAN $1,000,000, THE PROCEEDS OF WHICH,
TOGETHER WITH OTHER FUNDS OF THE CITY,
SHALL BE EXPENDED FOR SUCH REFUNDING AND

TO PAY COSTS IN CONNECTION THEREWITH;
PROVIDING FOR THE RIGHTS AND REMEDIES OF,
AND THE SECURITY FOR, THE REGISTERED

OWNERS OF SUCH BONDS; AUTHORIZING THE

•

EXECUTION AND DELIVERY OF DOCUMENTS

RELATING THERETO; AUTHORIZING THE SALE

AND PROVIDING FOR THE TERMS AND PROVISIONS

OF SUCH BONDS AND ADOPTING OTHER

PROVISIONS WITH RESPECT TO SUCH BONDS.



WHEREAS, the capitalized terms used herein and not otherwise defined herein

shall have the same meaning set forth in the Ordinance when used herein;

WHEREAS, the Ordinance provides for the refunding ofthe Issuer’s Waterworks

Refunding Revenue Bonds, Series 1993, dated June 1, 1993 (the “Series 1993 Bonds”), and

the issuance of the Water Refunding Revenue Bonds, Series 2003 A, of the Issuer, in an

aggregate principal amount not to exceed $1,000,000 (the “Series 2003 A Bonds” or the

“Bonds”), for the purposes of paying a portion of the costs of such refunding and paying the

costs of issuance thereof, all in accordance with Chapter 8, Article 19 of the Code of West

Virginia, 1931, as amended (the “Act”) and Chapter 3, Article 2E (the “Refunding Act”); and

in the Ordinance it is provided that the exact principal amount, date, maturity date, interest rate,

payment schedule, sale price and other terms of the Bonds should be established by a

supplemental resolution, and that other matters relating to the Bonds be herein provided for;

WHEREAS, the Prepayment Agreement has been presented to the Issuer at this

meeting;

WHEREAS, the Bonds are proposed to be purchased by Branch Banking and

Trust Company, Charleston, West Virgü~ia (the “Original Purchaser”), pursuant to a

Commitment Letter dated August 13, 2003; and

WHEREAS, the Governing Body deems it essential and desirable that this

resolution (the “Supplemental Resolution”) be adopted, that the Prepayment Agreement be

approved, that the exact principal amount, date, maturity date, interest rate, payment schedule,
sale price and other terms of the Bonds be fixed hereby in the manner stated herein, and that

other matters relating to the Bonds be herein provided for.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF

THE CITY OF WHITE SULPHUR SPRINGS:

Section 1 Pursuant to the Ordinance and the Act, this Supplemental
Resolution is adopted and there are hereby authorized and ordered to be issued the Water

Refunding Revenue Bonds, Series 2003 A, of the Issuer, originally represented by a single
bond, numbered AR-I, in the original principal amount of $929,000. The Bonds shall be dated
the date of delivery, shall finally mature June 1, 2013, and shall bear interest at the rate of

3.97% per annum. The principal of and interest on the Bonds shall be payable on the first day
of each month, commencing November 1,2003, in the amounts set forth in the “Debt Service

: Schedule” incorporated in and made a part of the Bonds. The Bonds shall be subject to
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prepayment of the principal balance in whole on a scheduled payment date with a 1%
•

prepayment premium.

• Section 2 All other provisions relating to the Bonds and the text ofthe Bonds

shall be in substantially the form provided in the Ordinance.

Section 3 The Issuer hereby approves and accepts the Prepayment Agreement

by and between the Issuer and United Bank, Inc. (the “Bank”), the paying agent for the Series

1993 Bonds, to be dated as of the date of delivery of the Bonds, substantially in the form

submitted to this meeting, and the execution and delivery (in niultiple counterparts) by the

Mayor thereof shall be and the same are hereby authorized, approved and directed.

Section 4 The Registrar Agreement by and between the Issuer and the

Registrar designated herein, to be dated as of the date of delivery of the Series 2003 A

Bonds, substantially in the form submitted to this meeting, shall be and the same is hereby

approved. The Mayor shall execute and deliver the Registrar Agree.ment with such changes,
insertions and ornis~ions as may be approved by the Mayor. The execution of the Registrar

Agreement by the Mayor shall be conclusive evidence of any approval required by this

Section.

Section 5 The Issuer hereby appoints and designates Branch Banking and

Trust Company, Charleston, West Virginia, to serve as Registrar (the “Registrar”) for the

Bonds under the Ordinance and approves and accepts the Registrar Agreement to be dated the

date of delivery of the Bonds, by and between the Issuer and the Registrar, and the execution

and delivery of the Registrar Agreement by the Mayor, and the performance of the obligations
contained therein, on behalf of the Issuer, are hereby authorized, directed and approved.

Section 6 The Issuer hereby appoints and designates Branch Banking and

Trust Company, Charleston, West Virginia, to serve as Paying Agent (the “Paying Agent”) for
• the Bonds under the Resolution and the performance of the obligations contained therein, on

behalf of the Issuer, are hereby authorized, directed and approved.

Section7 The Issuer hereby appoints and designates Branch Banking and

Trust Company, Charleston, West Virginia, to serve as Depository Bank under the Resolution.

SectionS The Issuer hereby approves and accepts the offer ofBranch Banking
and Trust Company, Charleston, West Virginia, to purchase the Bonds at a purchase price of

$929,000 (100% of par value), there being no interest accrued thereon.

CH6323332
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Section 9 The firm ofSteptoe & Johnson PLLC, Charleston, West Virginia,

is hereby appointed bond counsel to the Issuer in connection with the issuance of the

Series 2003 A Bonds.

Section 10 The proceeds of the Bonds in an amount sufficient to pay the

outstanding principal of, interest on and redemption premium for the Series 1993 Bonds as of

October 15, 2003, shall be deposited with United Bank, Inc. to accomplish the prepayment and

refunding of the Series 1993 Bonds.

Section 11 The remaining proceeds of the Bonds shall be deposited with the

Paying Agent in the Bonds Proceeds Fund for payment of the costs of issuance of the Bonds.

All costs of issuance shall be paid within 60 days from the date of delivery of the Bonds. The

remaining proceeds of the Bonds, including any moneys released by the Commission, shall be

released to the Issuer and applied solely to capital improvements of the System and shall be

fully expended within six months from the date of delivery of the Bonds.

Section 12 Based upon the. actual principal amount, maturity schedule and

interest rates for the Series 2003 A Bonds, it is hereby determined that the Series 2003 A

Bonds show a net savings to the Issuer after deducting all expenses of the refunding. Prior

to delivery of the Series 2003 A Bonds, the Issuer shall have obtained from Michael D.

Griffith, Certified Public Accountant, or such other independent certified public accountant

acceptable to the Mayor, a certification that the amount of savings stated to be achieved by
the refunding shall in fact be correct, based upon their review, comparison and analysis of

the net interest cost in dollars of the Series 2003 A Bonds and the net interest cost in dollars

of the Series 1993 Bonds. The Mayor is hereby authorized and directed to employ Michael

D. Griffith, Certified Public Accountant, Alum Creek, West Virginia, or such other

independent certified public accountant satisfactory to Bond Counsel, to supply the

certification required herein and to take other actions required in connection with the

refunding.

Section 13 The Issuer hereby approves the costs ofissuance and authorizes the

payment of the same.

Section 14 The Mayor and Recorder are hereby authorized and directed to

execute and deliver such other documents and certificates required or desirable in connection

with the Bonds hereby and by the Ordinance approved and provided for, to the end that the

Bonds may be delivered to the Original Purchaser on or about October 15, 2003.

Section 15 The prepayment and refunding of the Series 1993 Bonds and the

financing thereof in part with proceeds of the Bonds will result in present value debt service

savrngs for the Issuer, are in the public interest, serve a public purpose of the Issuer and will

Promote the health, welfare and safety of the residents of the Issuer.

4
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Section 17 The Issuer hereby designates the Bonds as ~qualified tax.exetnpt

obligalions within the meaning of Section 265(b)(3)(B) of the Internal Revenue Code of

1986, as amended (the ‘Code’), and covenants that the Bonds do not constitute private
activity bonds as defined in Section 141 of the Code, and that not more than $10,000,000

aggregate principal amount of obligations the interest on which is excludable (under
Section 103(a) of the Code) from gross income for federal income tax purposes (excluding,
however, private activity bonds, as defined in Section 141 of the Code, other than qualified
501(c)(3) bands as defined in Section 145 of the Code), including the Bonds, have been or

are reasonably anticipated to be issued by the Issuer, including all subordinate entities of the

Issuer, during the calendar year 2003.

Section 18 The Issuer qualifies for the tmall governmental issuer exception
to rebate, as the Issuer is a governmental unit and has general taxing powers; no Bonds are

private activity bonds; 95% or more of the net proceeds of the Bonds ace to be used for local

governmental activities of the Issuer (or of a governmental unit the jurisdiction of which is

entirety within thejurisdictios of the Issuer); and the aggregate face amount of all tax-exempt
bonds or obligations (other than private activity bonds) issued by the Issuer during the

cstendar year 2003, the calendar year in which the Bonds are issued, is not reasonably
expected to exceed $5,000,000, determined in accordance with Section 148(1X4)(D) of the•

Code.

Section 19 The Issuer hereby approves the Conformed Bond Ordinance

attached hereto as Exhibit A.

Section 20 This Supplemental Resolution shall be effective immediately
following adoption hereof.

v

Sectim 16 The lssuer shall not permitat any time or times any of the proceeds
ofthe Bonds orany other funds of the Issuerto be used directly or indirectly in a inannerwhich

would result in the exclusion of the Bonds from the treatment afforded by Section 103(a) of

the Internal Revenue Code of 1986, as amended, and any regulations promulgated thereunder

or under any predeceuor thereto (the ~Code”), by reason of the classification of the Bonds as

‘private activity bonds’ within the meaning of the Code. The Issuer will take all actions

necessary to comply with the Code and the Regulations to be promulgated thereunder.

(SEALI
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CERTIFICATION

Certified a true copy of a Supplemental Resolution duly adopted by the Council

of the City of Hurricane on the 14th day of October, 2003.

Dated this 15th day of October, 2003.

SEAL]

,,~C~rder
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PUBLIC SERVICE COMMISSION

OF WEST VIRGiNIA

CHARLESTON

FINAL
Entered: January 14, 2011

2/3/2011

CASE NO. l0-1513-W-CN

CITY OF WHITE SULPHUR SPRINGS,
White Sulphur Springs, Greenbrier County.

Application for a certificate of convenience and

necessity to renovate and replace water plant and

distribution system, Greenbrier County.

RECOMMENDED DECISION

On September 27, 2010, the City of White Sulphur Springs (“City”), by counsel J. Steven

Hunter, filed with the Public Service Commission (“Commission”) an application for a certificate of

convenience and necessity to renovate and replace parts of its water plant and distribution system.

Supporting documentation was attached, including a binding commitment letter from the West

Virginia Bureau for Public Health (“Health Bureau”) for a $4,252,750 principal forgiveness loan,
with no annual debt service payments, and an $8,000,000 loan, payable over thirty years at 0%

interest and a 1% administrative fee, from the Health Bureau’s Drinking Water Treatment Revolving
Fund.

Also on September 27, 2010, the Commission directed the City to publish a Notice of Filing,
which provided that, ifno substantial protest was filed within thirty days after the date ofpublication,
the Conimissiori might waive formal hearing and grant the application based upon its review of the

evidence submitted with the application.

On October 5, 2010, by Order, the Commission referred this matter to the Division of

Administrative Law Judges for decision no later than April 25,2011, iftimely substantial protest was

received, and no later than March 25, 2011, if such protest was not filed.

On November 3, 2010, the City filed an affidavit of publication of the Notice of Filing on

October 5, 2010, in The West Virginip Daily News published in Greenbrier County.

PUS LIC SERVICE COMMISSION
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On December 16, 2010, Staff Attorney Lisa Wansley filed a Final Joint Staff Memorandum,
with an attached memorandum from James Boggess, ofthe Utilities Division, and Jonathan Fowler,
of the Engineering Division. Mr. Fowler’s memorandum includes the following: The project has

been approved by the West Virginia Infrastructure and Jobs Development Council and the Health

Bureau issued Permit Nos. 18,513 and 18,575 for the project, on March 15 and May 10, 2010,
respectively. The project has been divided into five contracts, as follows:

Contract No. 1 — Water Treatment Plant Upgrade will involve the demolition and

removal of a significant portion of the existing plant’s piping and process equipment
and the installation of two new catalytic reactors (used in the softening process), two

new filters, a new carbon dioxide storage and feed system (used to control the pH of

the effluent), an expansion to the existing concrete clearwell, the installation of two

new high service pumps, the renovation ofthe existing process building the renovation

and expansion ofthe carbon dioxide and process buildings. The plant capacity will be

essentially doubled by this work and the new plant will provide a nominal design
capacity of 600 gallons per minute per process train or, 1,200 gpm total,

Contracts No, 2 and No. 3 are the water system replacement portions of the project and

(combined) include the installation of about 54,850 feet ofnew water mains ofvarious

sizes (12” thru 2”) types and classes along with valves and necessary appurtenances and

all items of surface and street restoration work.

Contract No. 4 consists ofthe construction ofa new 392,000 gallon (nominal) capacity
water storage tank along with site work, piping, foundation and all necessary

appurtenances.

Contract No. 5 consists of the replacement of all ofthe City’s existing, non-automated

water meters with new automated radio-read meters, along with new meter reading

systems, software and necessary appurtenances.

The estimated costs of the five contracts are $3,436,364, $2,795,630, $1,404,370, $580,000, and

$1,500,000, respectively. The total estimated construction cost is $10,687,250, including $970,866
for construction contingencies, and the total estimated project cost is $12,252,750. From 2000 to

2010, the City had an average unaccOunted-for water rate of 58%; for the year ending June 30, 2010,

the rate was 61.52%. That problem alone demonstrates the need for Contracts Numbers 2 and 3. The

memorandum continues,

Further, the existing treatment facility has a long history ofproblems beginning

shortly after construction and continuing to the present. The treatment plant has never

operated efficiently, requiring constant operator attention and continuous adjustment
in order to provide an acceptable level of finished water quality on a consistent basis.

The design and construction issues were addressed in a lawsuit which the City

successfiully pursued against the plant’s original designers and builders. However, the
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required retrofits were neither fully funded nor completely implemented. Further,

owing to many issues, including the original design problems and a lack of funds,
several components of the plant are nearing the end of their useful life and require
either significant rehabilitation or replacement. The proposed project will address both

the long-standing design and operational issues at this relatively sophisticated softening
plant, as well as providing for the replacement and renovation of several key pieces of

process equipment. The project will thus enable the City to provide a reliable source

of high-quality water on a consistent basis for the foreseeable future. Based on a

review of this filing and familiarity with this system, Engineering Staff supports the

current project as being of appropriate scope and as being necessary to insure the long-
term reliability and viability of this utility.

Mr. Boggess’s memorandum includes the following: The City is financially able to support the

project. The cash flow analysis provides for a pro forma surplus of $70,253 and a debt service

coverage factor of 131.05%. The Health Bureau’s commitment letter requires the City to charge at

least $33.37 per month for 4,000 gallons ofwater usage; under the City’s present rates, the charge for

4,000 gallons is $39.36. Staff recommended that the application be granted and the project and its

funding be approved, contingent upon receipt of all outstanding federal, state, and local permits and

approvals.

On December 20, 2010, the City, by counsel, filed a letter that it had no objection to Staff’s

recommendations.

FINDINGS OF FACT

1. On September 27,2010, the City ofWhite Sulphur Springs filed with the Public Service

Commission an application for a certificate ofconvenience and necessity to renovate and replace parts
of its water plant and distribution system. (See application).

2. The project has been approved by the West Virginia Infrastructure and Jobs

Development Council and the West Virginia Bureau for Public Health issued Permit Nos. 18,513 and

18,575 for the project, on March 15 and May 10, 2010, respectively. (See application; Final Joint

Staff Memorandum filed December 16, 2010).

3. The Notice of Filing was published on October 5, 2010, in The West Virginia Daily
News published in Greenbrier County, and no protest was filed. (See filing of November 3, 2010;

Commission file).

4. The project has been divided into five contracts. Contract No. 1 involves replacing part
of the water treatment plant and upgrading the plant; Contracts Nos. 2 and 3 involve replacing water

mains, along with appurtenances; Contract No. 4 involves construction of a new water storage tank;
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and Contract No. 5 involves replacing all’ of the City’s meters with radio-read meters. (See
application; Final Joint Staff Memorandum).

5. The City’s unaccounted-for water rate averages 61.52% and the City’s existing
treatment facility needs to be retrofitted, having been badly designed. Also, some of the facility’s
components are nearing the end of their useful life. The new storage tank is ‘needed and the

installation of the radio-read meters is a worthy upgrade. (See application; Final Joint Staff

Memorandum).

6. The estimated costs of the five contracts are $3,436,364, $2,795,630, $1,404,370,
$580,000, and $1,500,000, respectively. The total estimated construction cost is $10,687,250,

including $970,866 for construction contingencies, and the total estimated project cost is $12,252,750.

(See application; Final Joint Staff Memorandum).

7. The project will be funded by a $4,252,750 principal forgiveness loan, with no annual

debt service payments, and an $8,000,000 loan, payable over thirty years at 0% interest and a 1%

administrative fee, from the Drinking Water Treatment Revolving Fund ofthe West Virginia Bureau
for Public Health. (See application; Final Joint Staff Memorandum).

8. The City is financially able to support the project. The cash flow analysis provides for

a pro forma surplus of $70,253 and a debt service coverage factor of 131.05%. The commitment

letter from the West ‘Virginia Bureau for Public Health requires the City to charge at least $33.37 per

month for 4,000 gallons of water usage, and, under the City’s present rates, the monthly charge for

4,000 gallons is $39.36. (See Final Joint Staff Memorandum).

9. Staffrecommended that the application be granted and the project approved, contingent

upon receipt and filing ofall outstanding permits and approvals. (See Final Joint StaffMemorandum).

CONCLUSIONS OF LAW

1. It is appropriate to approve the project, pursuant to W.Va. Code §24-2-11, because the

public convenience and necessity require the project, upon condition that any needed outstanding
permit be received and filed before construction begins on the project.

2. It is appropriate to approve the funding for the project.

ORDER

IT IS, THEREFORE, ORDERED that the application filed on September 27,2010, by the City
of White Sulphur Springs for a certificate of convenience and necessity to renovate and replace parts
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of its water plant and distribution system, at a total cost of $12,252,750, is granted and the project is

approved, without specific approval of the project’s plans and specifications.

IT IS FURTHER ORDERED that the City of White Sulphur Springs not proceed to

construction unless and until it has received all required federal, state and local permits.

IT IS FURTHER ORDERED that the financing for the project, consisting of a $4,252,750

principal forgiveness loan, with no annual debt service payments, and an $8,000,000 loan, payable
over thirty years at 0% interest and a 1% administrative fee, from the Drinking Water Treatment

Revolving Fund of the West Virginia Bureau for Public Health, is approved.

IT IS FURTHER ORDERED that, if there are any changes in the plans and/or scope of the

project or if a change in project cost or financing affects rates, the City of White Sulphur Springs
obtain Commission approval of such changes prior to commencing construction.

IT IS FURTHER ORDERED that, if this project requires the use of Division of Highways’
rights-of-way, the City ofWhite Sulphur Springs comply with all rules and regulations ofthe Division

of Highways regarding use of those rights-of-way.

IT IS FURTHER ORDERED that the City of White Sulphur Springs file a copy of the

engineer’s certified tabulation of bids for the project within ten (10) days of the opening date.

IT IS FURTHER ORDERED that the City of White Sulphur Springs submit a certificate of

substantial completion of the project from its engineer as soon as it becomes available.

IT IS FURTHER ORDERED that this matter be removed from the Commission’s docket of

open cases.

IT IS FURTHER ORDERED that the Executive Secretary of the Commission serve a copy of

this order upon the Commission by hand delivery, and by electronic service upon all parties of record

who have filed an e-service agreement with the Commission and by United States Certified Mail,

return receipt requested, upon all parties ofrecord who have not filed an e-service agreement with the

Commission.

Leave is hereby granted to the parties to file written exceptions supported by a brief with the

Executive Secretary within fifteen (15) days of the date this order is mailed. If exceptions are filed,

the parties filing exceptions shall certif~j to the Executive Secretary that all parties ofrecord have been

served said exceptions.

If no exceptions are so filed, this order shall become the order of the Commission, without

further action or order, five (5) days following the expiration of the aforesaid fifteen (15) day time

period, unless it is ordered stayed or postponed by the Commission.
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Any party may request waiver of the right to file exceptions to an Administrative Law Judge’s
Order by filing an appropriate petition in writing with the Executive Secretary. No such waiver will

be effective until approved by order of the Commission, nor shall any such waiver operate to make

any Administrative Law Judge’s Order or Decision the order of the Commission sooner than five (5)
days after approval of such waiver by the Commission,

Sunya Anderson

Administrative Law Judge

SA : s
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CITY OF WHITE SULPHUR SPRINGS 3.1

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGiNIA DWTRF PROGRAM)

GENERAL CERTIFICATE ON

1. TERMS

2. NO LITIGATION

3. GOVERNMENTAL APPROVALS AND BIDDING

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS

5. SIGNATURES AND DELIVERY

6. PUBLIC SERVICE COMMISSION ORDER

7. RATES

8. INCUMBENCY AND OFFICIAL NAME

9. MEETINGS

10. INSURANCE

11. LOAN AGREEMENT

12. SPECIMEN BOND

13. BOND PROCEEDS

14. PUBLICATION AND PUBLIC HEARING ON BOND

ORDINANCE

15. LAND AND RIGHTS-OF-WAY

16. CONFLICTS OF INTEREST

17. PROCUREMENT OF ENGINEERING SERVICES

18. VERIFICATION OF SCHEDULE A

19. CLEAN WATER ACT

20. COUNTERPARTS

We, the undersigned MAYOR and the undersigned RECORDER of the

City of White Sulphur Springs in Greenbrier County, West Virginia (the “Issuer”), and

the undersigned CITY ATTORNEY for the Issuer, hereby certify in connection with the

City of White Sulphur Springs Water Revenue Bonds, Series 2011 A (West Virginia
DWTRF Program), numbered AR-i, dated the date hereof, in the principal amount of

$4,252,750 (the “Series 2011 A Bonds”) and Water Revenue Bonds, Series 2011 B (West

Virginia DWTRF Program), numbered BR-i, dated the date hereof, in the principal
amount of $8,000,000 (the “Series 2011 B Bonds” and together with the Series 2011 A

Bonds, the “Bonds”), as follows:

1. TERMS: All capitalized words and terms used in this General

Certificate and not otherwise defined herein shall have the same meaning set forth in the
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Bond Ordinance duly adopted by the Issuer on March 21, 2011, effective April 11, 2011,
the Supplemental Resolution duly adopted by the Issuer on April 11, 2011 (collectively,
the “Ordinance”), and the Loan Agreement between the Issuer and the West Virginia
Water Development Authority (the “Authority”), on behalf of the West Virginia Bureau

of Public Health (“BPH”), dated April 14, 2011 (the “Loan Agreement”).

2. NO LITIGATION: No controversy or litigation of any nature is

now pending or, to the knowledge of any of the undersigned, threatened, restraining,
enjoining or affecting in any manner the authorization, issuance, sale and delivery of the

Bonds, the acquisition and construction of the Project, the operation of the System, the

collection or use of the Gross Revenues, or the pledge and security of the Net Revenues

for the Bonds; nor affecting the validity of the Bonds or any provisions made or

authorized for the payment thereof; nor questioning the existence of the Issuer or the title

of the members or officers of the Issuer, the Governing Body, to their respective offices;
nor questioning any proceedings of the Issuer taken with respect to the authorization,
issuance, sale or delivery of the Bonds, the acquisition and construction of the Project,
the operation of the System, the collection or use of the Gross Revenues, or the pledge
and security of the Net Revenues for the Bonds.

3. GOVERNMENTAL APPROVALS AND BIDDING: All applic
able and necessary approvals, permits, exemptions, consents, authorizations, registrations
and certificates required by law for the acquisition and construction of the Project, the

operation of the System and the issuance of the Bonds have been duly and timely
obtained and remain in full force and effect, and competitive bids for the acquisition and

construction of the Project have been solicited in accordance with Chapter 5, Article 22,
Section 1 of the Code of West Virginia, 1931, as amended, which bids remain in full

force and effect. The Issuer has received the Drug Free Workplace affidavits from the

successful bidders required by Chapter 21, Article 1D of the West Virginia Code of 1931,
as amended.

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS: There

has been no adverse change in the financial condition of the Issuer since the approval,
execution and delivery by the Issuer of the Loan Agreement. The Issuer has met all

conditions set forth in the Loan Agreement and will provide the financial, institutional,

legal and managerial capabilities necessary to complete and operate the Project.

The Bonds are issued on a parity with the Prior Bonds, with respect to liens,

pledge and source of and security for payment and in all other respects. The Issuer has

obtained the certificate of an Independent Certified Public Accountant stating that the

coverage and parity tests of the Prior Bonds are met. Other than the Prior Bonds, there

are no other outstanding bonds or obligations of the Issuer which are secured by revenues
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or assets of the System. The Issuer is in compliance with all the terms and provisions of

the Prior Bonds and the Prior Ordinances.

5. SIGNATURES AND DELIVERY: The undersigned Mayor and

Recorder are the duly elected or appointed, qualified and acting officers of the Issuer as

indicated by the official titles opposite their signatures below, and are duly authorized to

execute and seal the Bonds for the Issuer. The seal impressed upon the Bonds and this

Certificate is the duly authorized, proper and only seal of the Issuer. On the date hereof,
the undersigned Mayor did officially sign all of the Bonds, consisting upon original
issuance of a single Bond, dated the date hereof~ by his manual signature; the undersigned
Recorder did officially cause the seal of the Issuer to be affixed upon the Bonds and to be

attested by his manual signature; and the Registrar did officially authenticate and deliver

the Bonds to a representative of the Authority as the original purchaser of the Bonds

under the Loan Agreement.

6. PUBLIC SERVICE COMMISSION ORDER: The Issuer has

received the Recommended Decision of the Administrative Law Judge entered on

January 14, 2011, as made final by the Public Service Commission of West Virginia (the
“PSC”) on February 3, 2011, in Case No. 10-1513-W-CN, granting the Issuer a

certificate of public convenience and necessity for the Project and approving the

financing for the Project. The time for appeal of the Order has expired prior to the date

hereof without any appeal having been filed. The Order remains in full force and effect.

The Issuer has duly published the required notice with respect to, among

other things, the amount of the Bonds to be issued, the interest rate and terms of the

Bonds, the Project to be acquired or constructed, the cost of the Project, the anticipated
user rates and charges and the date that a formal application for a certificate of public
convenience and necessity is to be filed with the PSC in accordance with Chapter 16,
Article 13A, Section 25 of the Code of West Virginia, 1931, as amended.

7. RATES: The Issuer has duly enacted a sewer rate ordinance on June

8, 2010, setting forth the rates and charges for the services of the System. The Issuer has

complied with all requirements of the Act and the Public Service Commission of West

Virginia (the “PSC”) to make the rates valid and effective. The time for appeal of such

rate ordinance has expired and there has been no appeal thereof and such rates are in full

force and effect.

8. INCUMBENCY AND OFFICIAL NAME: The proper corporate
title of the Issuer is the “City of White Sulphur Springs.” The Issuer is a municipal

corporation of the State of West Virginia in Greenbrier County of said State. The

Governing Body of the Issuer is its Council, consisting of 5 Council members and the
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Mayor. The names and dates of commencement and termination of terms of office for all

such officials are listed below:

Date Of Date Of

Commencement Termination

_ Name Of Office Of Office

Mayor Debbie Fogus July 1, 2009 June 30, 2011

Recorder Thomas Taylor July 1, 2009 June 30, 2011

Council Member Lynn Swann July 1, 2009 June 30, 2011

Council Member Chris Hanna July 1, 2009 June 30, 2011

Council Member Peggy Bland July 1, 2009 June 30, 2011

Council Member Lloyd Haynes October 26, 2009 June 30, 2011

Council Member Bruce Bowling October 26, 2009 June 30, 2011

The duly appointed and acting City Attorney for the Issuer is Steve Hunter,

Esquire, of White Sulphur Springs, West Virginia.

9. MEETINGS: All actions, ordinances, resolutions, orders and

agreements taken, adopted and entered into by or on behalf of the Issuer in any way

connected with the issuance of the Bonds and the acquisition, construction, operation and

financing of the Project or the System were authorized or adopted at meetings of the

Governing Body duly and regularly or specifically called and held pursuant to the Rules

of Procedure of the Governing Body and all applicable statutes including Chapter 6,
Article 9A of the Code of West Virginia, 1931, as amended, and a quorum of duly
elected or appointed, qualified and acting members of the Governing Body was present
and acting at all times during all such meetings. All notices required to be posted and/or

published were so posted and/or published.

10. INSURANCE: The Issuer will maintain or, as appropriate, will

require all contractors to maintain worker’s compensation, public liability and property

damage insurance, standard hazard insurance, builder’s risk insurance, flood insurance

and business interruption insurance, where applicable, in accordance with the Ordinance

and the Loan Agreement. All insurance for the System required by the Ordinance and the

Loan Agreement is in full force and effect.

11. LOAN AGREEMENT: As of the date hereof, (i) the representations
of the Issuer contained in the Loan Agreement are true and correct in all material respects

as if made on the date hereof (ii) the Loan Agreement does not contain any untrue

statements of material fact or omit to state any material fact necessary to make the

statements therein, in light of the circumstances under which they were made, not

misleading; (iii) to the best knowledge of the undersigned, no event affecting the Issuer

has occurred since the date of the Loan Agreement, which should be disclosed for the
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purpose for which it is to be used or which it is necessary to disclose therein in order to

make the statements and information therein not misleading; and (iv) the Issuer is in

compliance with the Loan Agreement.

The Issuer will serve the additional customers at the location(s) as set forth

in Certificate of Engineer. The Issuer will not reduce the amount of additional customers

served by the project without the prior written approval of the Board of the Water

Development Authority (the “Authority”). Following completion of the Project the Issuer

will certify to the Authority the number of customers added to the System.

12. SPECIMEN BOND: Attached hereto as Exhibit A are specimens of

the Bonds which are identical in all respects with the Bonds this day delivered to the

Authority and being substantially in the form prescribed in the Ordinance.

13. BOND PROCEEDS: On the date hereof, the Issuer received

$705,966.06 from the Authority and the BPH, being a portion of the principal amount of

the Bonds and more than a de minimus amount of the proceeds of the Bonds. The

balance of the principal amount of the Bonds will be advanced to the Issuer from time to

time as acquisition and construction of the Project progresses.

14. PUBLICATION AND PUBLIC HEARING ON BOND

ORDINANCE: Upon adoption of the Bond Ordinance, an abstract thereof, determined

by the Governing Body to contain sufficient information as to give notice of the contents

thereof, was published once each week for 2 successive weeks, with not less than 6 full

days between each publication, the first such publication occurring not less than 10 days
before the date stated below for the public hearing, in The West Virginia Daily News 1

qualified newspaper of general circulation in the Issuer, together with a notice to all

persons concerned, stating that the Bond Ordinance had been adopted and that the Issuer

contemplated the issuance of the Bonds described in the Bond Ordinance, stating that any

person interested may appear before the Governing Body at the public hearing held at a

public meeting of the Governing Body on April 11, 2011, at 7:00 p.m., prevailing time, in

the council chambers of the City Hall in White Sulphur Springs, West Virginia, and

present protests, and stating that a certified copy of the Bond Ordinance was on file at the

office of the Recorder of the Issuer for review by interested parties during the office

hours of the Issuer. At such hearing all objections and suggestions were heard by the

Governing Body and the Bond Ordinance became finally adopted, enacted and effective

as of the date of such public hearing and remains in full force and effect.

15. LAND AND RIGHTS-OF-WAY: All land in fee simple and all

rights-of-way and easements necessary for the acquisition and construction of the Project
and the operation and maintenance of the System have been acquired or can and will be

acquired by purchase, or, if necessary, by condemnation by the Issuer and are adequate
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for such purposes and are not or will not be subject to any liens, encumbrances,
reservations or exceptions which would adversely affect or interfere in any way with the

use thereof for such purposes. The costs thereof, including costs of any properties which

may have to be acquired by condemnation, are, in the opinion of all the undersigned,
within the ability of the Issuer to pay for the same without jeopardizing the security of or

payments on the Bonds.

16. CONFLICTS OF INTEREST: No member, officer or employee of

the Issuer or the Sanitary Board has a substantial financial interest, direct, indirect or by
reason of ownership of stock in any corporation, in any contract with the Issuer or in the

sale of any land, materials, supplies or services to the Issuer or to any contractor

supplying the Issuer, relating to the Bonds, the Ordinance, andlor the Project, including,
without limitation, with respect to the Depository Bank. For purposes of this paragraph,
a “substantial financial interest” shall include, without limitation, an interest amounting
to more than 5% of the particular business enterprise or contract.

17. PROCUREMENT OF ENGINEERING SERVICES: The Issuer

has complied with all the requirements of Chapter 5G, Article 1 of the Code of West

Virginia, 1931, as amended, in the procurement of the engineering services of the

Consulting Engineer.

18. VERIFICATION OF SCHEDULE B: The final amended Schedule

B attached to the Certificate of Consulting Engineer, with the signature of the Mayor and

the Consulting Engineer, accurately represents the estimated costs of the Project, the

sources of funds available to pay the costs of the Project and the costs of financing of the

Bonds.

19. CLEAN WATER ACT: The Project as described in the Ordinance

complies with Sections 208 and 303(e) of the Clean Water Act.

20. COUNTERPARTS: This Certificate may be executed in

counterparts and all counterparts shall be deemed to be the Certificate.
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WITNESS our signatures and the official corporate seal of the City of

White Sulphur Springs on this 14th day of April, 2011.

SEAL]

{C1996639, I)
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Mayor

Recorder

City Attorney
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EXHIBIT A

See Specimen Bonds (Tab No. 13)
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CITY OF WHITE SULPHUR SPRINGS 3.2

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

CERTIFICATE AS TO USE OF PROCEEDS

On this 1 4th day of April, 2011, the undersigned Mayor of the City of White

Sulphur Springs in Greenbrier County, West Virginia (the “Issuer”), being the official of

the Issuer duly charged with the responsibility for the issuance of $4,237,750 aggregate

principal amount of Water Revenue Bonds, Series 2011 A (West Virginia DWTRF

Program) (the “Series 2011 A Bonds”), and $8,000,000 aggregate principal amount of

Water Revenue Bonds, Series 2011 B (West Virginia DWTRF Program) of the Issuer,
both dated April 14, 2011 (the “Series 2011 B Bonds,” and together with the Series 2011

A Bonds, the “Bonds”), hereby certify as follows:

1. I am the officer of the Issuer duly charged with the responsibility of

issuing the Bonds. I am familiar with the facts, circumstances and estimates herein

certified and duly authorized to execute and deliver this certificate on behalf of the Issuer.

Capitalized terms used herein and not otherwise defined herein shall have the

same meanings as set forth in the Bond Ordinance duly enacted by the Issuer on

April 11, 2011 (the “Bond Ordinance”), authorizing the Bonds.

2. This certificate may be relied upon as the certificate of the Issuer.

3. This certificate is based upon facts, circumstances, estimates and

expectations of the Issuer in existence on April 14, 2011, the date on which the Bonds are

to be physically delivered in exchange for a portion of the principal amount of the Bonds,

and to the best of my knowledge and belief, the expectations of the Issuer set forth herein

are reasonable.

4. The Series 2011 A Bonds were sold on April 14, 2011, to the

Authority, pursuant to a loan agreement dated April 14, 2011, by and among the Issuer,

the Authority, and the BPH, for an aggregate purchase price of $4,252,750 (100% of par

value), at which time, the Issuer received $0 from the Authority and the BPH, being the

first advance of the principal of the Bonds. No accrued interest has been or will be paid
on the Bonds. The balance of the principal amount of the Bonds will be advanced to the

Issuer as acquisition and construction of the Project progresses.

5. The Series 2011 B Bonds were sold on April 14, 2011, to the

Authority, pursuant to a loan agreement dated April 14, 2011, by and among the Issuer,

the Authority, and the BPH, for an aggregate purchase price of $8,000,000 (100% of par
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value), at which time, the Issuer received $705,966.06 from the Authority and the BPH,

being the first advance of the principal of the Bonds. No accrued interest has been or will

be paid on the Bonds. The balance of the principal amount of the Bonds will be

advanced to the Issuer as acquisition and construction of the Project progresses.

6. The Bonds are being delivered simultaneously with the delivery of

this certificate and are issued for the purposes of (i) paying the Series 2009 A Bonds; (ii)
paying a portion of the costs of acquisition and construction of certain additions,
betterments and improvements to the sewerage portion of the existing public combined

waterworks and sewerage sewer system of the Issuer (the “Project”); and (iii) paying
costs of issuance of the Bonds and related costs.

7. The Issuer shall, on the date hereof or immediately hereafter, enter

into agreements which require the Issuer to expend at least 5% of the net sale proceeds of

the Bonds for the acquisition and construction of the Project, constituting a substantial

binding commitment. The acquisition and construction of the Project and the allocation

of the net sale proceeds of the Bonds to expenditures for costs of the Project shall

commence immediately and proceed with due diligence to completion and, with the

exception of proceeds deposited in the reserve account for the Bonds, if any, all of the

proceeds from the sale of the Bonds, together with any investment earnings thereon, will

be expended for payment of costs of acquisition and construction of the Project on

or before June 1, 2012. The acquisition and construction of the Project is expected to be

completed by August 1, 2012.

8. The total cost of the Project is estimated to be $12,252,750. Sources

and uses of funds for the Project are as follows:

SOURCES

Proceeds of the Series 2011 A Bonds $ 4,252,750.00
Proceeds of the Series 2011 B Bonds $ 8,000,000.00

Total Sources $ 12,252,750.00

USES

Payment of Series 2009 A Bonds $ 569,442.09
Costs of Project $ 11,652,807.91
Costs of Issuance $ 30,500.00

Total Uses $ 12,252,750.00

9. Pursuant to Article V of the Bond Ordinance, the following special
funds or accounts have been created (or continued pursuant to the Prior Ordinances):
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(1) Revenue Fund;

(2) Renewal and Replacement Fund;

(3) Series 2011 Bonds Construction Trust Fund;

(4) Series 2011 A Bonds Sinking Fund;

(5) Series 2011 A Bonds Reserve Account;

(6) Series 2011 B Bonds Sinking Fund; and

(7) Series 2011 B Bonds Reserve Account.

10. Pursuant to Article VI of the Bond Ordinance, the proceeds of the

Bonds will be deposited as follows:

(1) Series 2011 A Bond proceeds in the amount of

$-0- will be deposited in the Series 2011 A Bonds Reserve

Account.

(2) Series 2011 B Bond proceeds in the amount of

$-0- will be deposited in the Series 2011 B Bonds Reserve

Account.

(3) Series 2011 B Bond proceeds in the amount of

$569,442.09 will be transferred to the West Virginia
Municipal Bond Commission to pay the Series 2009 A

Bonds.

(4) The balance of the proceeds of the Series 2011

A Bonds will be deposited in the Series 2011 Bonds

Construction Trust Fund as received from time to time and

applied solely to payment of costs of acquisition and

construction of the Project, including costs of issuance of the

Bonds and related costs, and for no other purpose.

(5) The balance of the proceeds of the Series 2011

B Bonds will be deposited in the Series 2011 Bonds

Construction Trust Fund as received from time to time and

applied solely to payment of costs of acquisition and
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construction of the Project, including costs of issuance of the

Bonds and related costs, and for no other purpose.

11. Moneys held in the Series 2011 A Bonds Sinking Fund will be used

solely to pay principal of and interest, if any, on the Bonds and will not be available to

meet costs of acquisition and construction of the Project. All investment earnings on

moneys in the Series 2011 A Bonds Reserve Account (if equal to the Series 2011 A

Bonds Reserve Requirement) will be withdrawn therefrom, not less than once each year,

and, during acquisition and construction of the Project, deposited into the Series 2011 A

Bonds Construction Trust Fund, and following completion of the Project, will be

deposited in the Revenue Fund, and such amounts will be applied as set forth in the Bond

Ordinance.

12. Moneys held in the Series 2011 B Bonds Sinking Fund will be used

solely to pay principal of and interest, if any, on the Bonds and will not be available to

meet costs of acquisition and construction of the Project. All investment earnings on

moneys in the Series 2011 B Bonds Reserve Account (if equal to the Series 2011 B

Bonds Reserve Requirement) will be withdrawn therefrom, not less than once each year,

and, during acquisition and construction of the Project, deposited into the Series 2011 B

Bonds Construction Trust Fund, and following completion of the Project, will be

deposited in the Revenue Fund, and such amounts will be applied as set forth in the Bond

Ordinance.

13. Work with respect to the acquisition and construction of the Project
will proceed with due diligence to completion. The acquisition and construction of the

Project is expected to be completed within 12 months of the date hereof

14. The Issuer will take such steps as requested by the Authority to

ensure that the Authority’s bonds meet the requirements of the Code.

15. With the exception of the amount deposited in the Series 2011 A

Bonds Reserve Account, if any, all of the proceeds of the Bonds will be expended on the

Project within 15 months from the date of issuance thereof

16. The Issuer does not expect to sell or otherwise dispose of the Project
in whole or in part prior to the last maturity date of the Bonds.

17. The amount designated as cost of issuance of the Bonds consists

only of costs which are directly related to and necessary for the issuance of the Bonds.

18. All property financed with the proceeds of the Bonds will be owned

and held by (or on behalf of) a qualified governmental unit.
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19. No proceeds of the Bonds will be used, directly or indirectly, in any

trade or business carried on by any person who is not a governmental unit.

20. The original proceeds of the Bonds will not exceed the amount

necessary for the purposes of the issue.

21. The Issuer shall use the proceeds of the Bonds solely for the costs of

acquisition and construction of the Project, and the Project will be operated solely for a

public purpose as a local governmental activity of the Issuer.

22. The Bonds are not federally guaranteed.

23. The Issuer has retained the right to amend the Bond Ordinance

authorizing the issuance of the Bonds if such amendment is necessary to assure that the

Bonds remain governmental or public purpose bonds.

24. The Issuer has either (a) funded the Series 2011 A Bonds Reserve

Account at the maximum amount of principal and interest, if any, which will mature and

become due on the Bonds in the then current or any succeeding year with the proceeds of

the Bonds, or (b) created the Series 2011 A Bonds Reserve Account which will be funded

with equal payments made on a monthly basis over a 10-year period until the Series 2011

A Bonds Reserve Account holds an amount equal to the maximum amount of principal
and interest, if any, which will mature and become due on the Bonds in the then current

or any succeeding year. Moneys in the Series 2011 A Bonds Reserve Account and the

Series 2011 A Bonds Sinking Fund will be used solely to pay principal of and interest, if

any, on the Bonds and will not be available to pay costs of the Project.

25. The Issuer has either (a) funded the Series 2011 B Bonds Reserve

Account at the maximum amount of principal and interest, if any, which will mature and

become due on the Bonds in the then current or any succeeding year with the proceeds of

the Bonds, or (b) created the Series 2011 B Bonds Reserve Account which will be funded

with equal payments made on a monthly basis over a 10-year period until the Series 2011

B Bonds Reserve Account holds an amount equal to the maximum amount of principal
and interest, if any, which will mature and become due on the Bonds in the then current

or any succeeding year. Moneys in the Series 2011 B Bonds Reserve Account and the

Series 2011 B Bonds Sinking Fund will be used solely to pay principal of and interest, if

any, on the Bonds and will not be available to pay costs of the Project.

26. There are no other obligations of the Issuer which (a) are to be

issued at substantially the same time as the Bonds, (b) are to be sold pursuant to a

common plan of financing together with the Bonds and (c) will be paid out of
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substantially the same source of funds or will have substantially the same claim to be

paid out of substantially the same source of funds as the Bonds.

27. To the best of my knowledge, information and belief, there are no

other facts, estimates and circumstances which would materially change the expectations
herein expressed.

28. The Issuer will comply with instructions as may be provided by the

Authority, at any time, regarding use and investment of proceeds of the Bonds, rebates

and rebate calculations.

29. To the best of my knowledge, information and belief, the foregoing
expectations are reasonable.
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WITNESS my signature as of the date first written above.

CITY OF WHITE SULPHUR SPRINGS

Mayor
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CITY OF WHITE SULPHUR SPRINGS 3.3

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

CERTIFICATE OF RECORDER AS TO TRUTH

AND ACCURACY OF DOCUMENTS DELIVERED

The undersigned duly elected Recorder of the City of White Sulphur
Springs (the “Issuer”), hereby certifies that the copies of the following documents being
delivered in connection with the closing of the sale of the City of White Sulphur Springs
Water Revenue Bonds, Series 2011 A (West Virginia DWTRF Program) (the “Series

2011 A Bonds”) and Water Revenue Bonds, Series 2011 B (West Virginia DWTRF

Program) (the “Series 2011 B Bonds,” and together with the Series 2011 A Bonds, the

“Bonds”) are, as of the date hereof, true, complete and accurate copies of the originals of

those documents maintained on file with the Issuer and delivered in the transcript of

proceedings, that said documents have been duly adopted, enacted or entered by the

Council of the Issuer, and that said documents are still in full force and effect as of the

date hereof and have not been repealed, rescinded, superseded, amended or modified in

any way unless the document effecting such repeal, rescission, supersedence, amendment

or modification is also listed below:

1. Charter.

2. Oaths of Office of Mayor, Recorder and

Council Members.

3. Infrastructure Council Approval Letter.

4. Loan Agreement.

5. Rate Ordinance.

6. Minutes of Council Meetings regarding All

Readings and Public Hearing of the Rate

Ordinance.

7. Affidavit of Publication of the Rate Ordinance

and Notice of Public Hearing.

8. Bond Ordinance.

9. Supplemental Resolution.
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10. Minutes of Council Meetings regarding All

Readings and Public Hearing of the Bond

Ordinance and Adoption of the Supplemental
Resolution.

11. Affidavit of Publication of the Notice of Public

Hearing and Abstract of Bond Ordinance.

12. 2011 A & B Bond Ordinance and Supplemental Resolution.

13. Environmental Health Permit.

14. Evidence of Insurance.

The rest of this page is intentionally left blank.]
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WITNESS my signature and the official seal of the City of White Sulphur
Springs on this l4~ day of April, 2011.

SEAL]
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CITY OF WHITE SULPHUR SPRINGS 3.4

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

CERTIFICATE OF CONSULTING ENGINEER

I, Pulak Ghosh, Registered Professional Engineer, West Virginia License

No. 7806, of Ghosh Engineers, Inc., Charleston, West Virginia, hereby certify as follows:

1. My firm is engineer for the acquisition and construction of certain

additions, betterments and improvements (the “Project”) to the existing water system (the

“System”) of the City of White Sulphur Springs (the “Issuer”), to be constructed

primarily in Greenbrier County, West Virginia, which acquisition and construction is

being financed by the above-captioned bonds (collectively, the “Bonds”) of the Issuer.

All capitalized words used herein and not defined herein shall have the same meaning set

forth in the Bond Ordinance adopted by the Issuer on March 21, 2011, effective April 11,

2011, and the Loan Agreement between the Issuer and the West Virginia Water

Development Authority (the “Authority”) on behalf of the West Virginia Bureau of

Public Health (“BPH”), dated April 14, 2011 (the “Loan Agreement”).

2. The Bonds are being issued for the purposes of (i) paying the Series

2009 A Bonds; (ii) paying the costs of acquisition and construction of the Project; and

(iii) paying certain costs of issuance and related costs.

3. To the best of my knowledge, information and belief (i) within the

limits and in accordance with the applicable and governing contractual requirements

relating to the Project, the design of the Project will be constructed in general accordance

with the approved plans, specifications and designs prepared by Ghosh Engineers, Inc.

and any change orders approved by the Issuer, the Authority, the BPH and all necessary

governmental bodies; (ii) the Project will be adequate for its intended purpose and when

constructed, as designed, will have a useful life of at least 32 years, if properly operated
and maintained, excepting anticipated replacements due to normal wear and tear; (iii) the

Issuer has received bids for the acquisition and construction of the Project which are in an

amount and otherwise compatible with the plan of financing set forth in the Schedule B

attached hereto as Exhibit A; (iv) the successful bidders have provided the Drug-Free
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Workplace Affidavit as evidence of the Vendor’s compliance with the provisions of

Article 1D, Chapter 21 of the West Virginia Code; (v) the successful bidders

acknowledged receipt of all addenda to the original bid documents; (vi) the bid

documents relating to the Project reflect the Project as approved by the West Virginia

Bureau for Public Health and the bid forms provided to the bidders contain the critical

operational components of the Project; (vii) the successful bids include prices for every

item on such bid forms; (viii) the unifonn bid procedures were followed; (ix) the Issuer

has obtained all permits required by the laws of the State of West Virginia and the United

States necessary for the acquisition and construction of the Project and the operation of

the System; and (x) the net proceeds of the Bonds, together with all other moneys on

deposit or to be simultaneously deposited and irrevocably pledged thereto and the

proceeds of grants, if any, irrevocably committed therefor, are sufficient to pay the costs

of acquisition and construction of the Project.

4. The Project will serve

WITNESS my signature and

SEAL]

West Virginia License No. 7806

(C 1996734.1)



WEST VIRGINIA DRINKING WATER TREATMENT REVOLVING FUND

SCHEDULE B

White Sulphur Springs Water System Improvements

DWTRF DWTRF

A. Cost of Project Total Loan Forgiven Loan

1. Contract (Water Plant) $ 3,399,100.00 $ 3,399,100.00

Contract I (Water Lines) $ 2,787,058.50 $ 2,015,000.00 $ 772,058.50

Contract Ill (Water Lines) $ 1,255,435.00 $ 737,750.00 $ 517,685.00

Contract IV (Water Tank) $ 323,525.00 $ 323,525.00

Contract V(Meters and Installation) $ 1,868,403.00 $ 1,500,000.00 $ 368,403.00

Project Under-run $ 657,418.34 $ - $ 657,418,34

2.

Construction Contingency $ 482,000.00 $ 482,000.00

Engineering Design $ 21,915,00 $ 21,915.00

Engineering During Construction $ 330,000.00 $ 330,000.00

Resident Inspection $ 280,000.00 $ 280,000.00

Engineering Design For Tank $ 40,000.00 $ 40,000.00

Engineering Const For Tank $ 10,000.00 $ 10,000.00

3.

Resident Inspection For Tank $ 25,000.00 $ 25,000.00

Engineering for Meters $ 60,000.00 $ 60,000.00

Legal $ 60,000.00 $ 60,000.00

4. Labor Compliance (Region IV) $ 18,000.00 $ 18,000.00

5. Sites and Other Lands $ 20,000.00 $ 20,000.00

Accounting $ 8,000.00 $ 8,000.00

7. Archaeological Survey $ 6,953.07 $ 6,953.07

8. Design Loan Payoff $ 569,442.09 $ 569,442.09

Total of Lines 1 through 8 $ 12,222,250.00 $ 7,969,500.00

B. Cost of Financing
ia Other Costs (Registrar Fee) $ 500.00 $ 500.00

a Bond Counsel $ 30,000.00 $ 30,000.00

11. Total Cost of Financing $ 30,500.00 $ 30,500.00

1Z Total Cost of Project (Line 9 plus Line 11) $ 12,252,750.00 $ 8,000,000.00

C. Sources of Grants

13. Loan Forgiven $ 4,252,750.00 $ 4,252,750.00

14. Net Proceeds Required from Bond

Issue (Line 12 minus Line 13) $ 8,000,000.00 $ 8,000,000.00

Debra Fogus, Mayor, City k.~Ihite Sulphur Springs

DATE:

PE, Ghosh Engineers, Inc

DATE: 4/4//I



1,

Imre David Pentek, CPA

P.O. Box 1390 Lewisburg, WV 24901 (304) 647-3949

Fax: (304) 647-3498 E-Mail: ipentek@wildblue.net

April 14, 2011

CITY OF WHITE SULPHUR SPRINGS

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

City of White Sulphur Springs
34 West Main Street

White Sulphur Springs, WV 24986

West Virginia Bureau of Public Health

One Davis Square, Suite 20

Charleston, WV 25311

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Jackson Kelly PLLC
1600 Laidley Tower
P.O. Box 553

Charleston, WV 25322

Ladies and Gentlemen:

We have reviewed the water service rates ofthe City ofWhite Sulphur Springs (the “Issuer”),
enacted by the Issuer on April 11, 2011, and the projected operating expenses and anticipated
customer usage provided by Ghosh Engineers, Inc., the consulting engineer of the Issuer. It is our

opinion that such rates are sufficient (i) to provide for all operating expenses of the water system of

the Issuer (the “System”), and (ii) to leave a balance each fiscal year equal to at least 115% of the

maximum amount required in any succeeding fiscal year for the payment ofprincipal of and interest

on the Issuer’s Water Revenue Bonds, Series 2011 A (West Virginia DWTRF Program) (the “Series

2011 A Bonds”), Water Revenue Bonds, Series 2011 B (West Virginia DWTRF Program) (the
“Series 2011 B Bonds”) and all other obligations secured by or payable from revenues ofthe System
on a parity with the Series 2011 A Bonds and the Series 2011 B Bonds, including the Issuer’s Water

Refunding Revenue Bonds, Series 2003 (the “Prior Bonds”).

Member of

AUCPA



City of White Sulphur Springs
West Virginia Bureau of Public Health

West Virginia Water Development Authority
Jackson Kelly PLLC

April 14, 2011

Page 2

It is further our opinion that the Net Revenues actually derived from the System during any

12 consecutive months within the 18 months immediately preceding the date ofthe actual issuance

of the Series 2011 A Bonds and the Series 2011 B Bonds, plus the estimated average increased

annual Net Revenues to be received in each of the 3 succeeding years after the completion of the

improvements to be financed by the Series 2011 A Bonds and the Series 2011 B Bonds, will not be

less than 115% of the largest aggregate amount that will mature and become due in any succeeding
year on the Prior Bonds, the Series 2011 A Bonds and the Series 2011 B Bonds.

Capitalized terms used herein and not otherwise defined herein shall have the same meanings
set forth in the Bond Ordinance authorizing the Series 2011 A Bonds and the Series 2011 B Bonds.

Vei~T,~~/~

~FZntek



CITY OF WHITE SULPHUR SPRINGS 3.6

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

RECEIPT FOR BONDS

The undersigned authorized representative of the West Virginia Water

Development Authority (the “Authority”), for and on behalf of the Authority, hereby
certifies as follows:

1. On the 14th day of April, 2011, in Charleston, West Virginia, the

Authority received the entire original issue of $4,252,750 in aggregate principal amount

of the Water Revenue Bonds, Series 2011 A (West Virginia DWTRF Program), of the

City of White Sulphur Springs (the “Issuer”), dated April 14, 2011, issued in the form of

one bond, fully registered to the Authority, and numbered AR-i (the “Series 2011 A

Bonds”) and the entire original issue of $8,000,000 in aggregate principal amount of the

Water Revenue Bonds, Series 2011 B (West Virginia DWTRF Program), of the Issuer,
dated April 14, 2011, issued in the form of one bond, fully registered to the Authority,
and numbered BR-i (the “Series 2011 B Bonds,” and together with the Series 2011 A

Bonds, the “Bonds”).

2. At the time of such receipt of the Bonds, they had been executed by
the Mayor of the Issuer and attested by the Recorder of the Issuer, by their respective
manual signatures, and the official seal of the Issuer had been impressed upon the Bonds.

WITNESS my signature on this 14th day of April, 2011.

WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY

@
Authorized Representative

{C1996735.1)



CITY OF WHITE SULPHUR SPRINGS 3.7

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

RECEIPT FOR BOND PROCEEDS

The undersigned Mayor of the City of White Sulphur Springs (the

“Issuer”), for and on behalf of the Issuer, hereby certifies as follows:

On the 14th day of April, 2011, the Issuer received and hereby
acknowledges receipt from the West Virginia Water Development Authority (the

“Authority”), as the original purchaser of the $4,252,750 the City of White Sulphur
Springs Water Revenue Bonds, Series 2011 A (West Virginia DWTRF Program), dated

April 14, 2011 (the “Series 2011 A Bonds”), and the $8,000,000 the City of White

Sulphur Springs Water Revenue Bonds, Series 2011 B (West Virginia DWTRF

Program), dated April 14, 2011 (the “Series 2011 B Bonds,” and together with the Series

2011 A Bonds, the “Bonds”), of the sum of $705,966.06, being a portion of the principal
amount of the Series 2011 B Bonds. The Issuer did not draw on the Series 2011 A Bonds

at closing. The Issuer understands that the remaining proceeds of the Bonds will be

advanced to the Issuer from time to time as construction proceeds to completion.

WITNESS my signature on this 14t11 day of April, 2011.

CITY OF WHITE SULPHUR SPRINGS

yQ1~ ~
Mayor L..)

(C 199674 I. I)



CITY OF WHITE SULPHUR SPRINGS 3.8

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

REQUEST AND AUTHORIZATION TO

AUTHENTICATE AND DELIVER THE BONDS

April 14, 2011

United Bank Inc., as Registrar
Charleston, West Virginia

Ladies and Gentlemen:

We herewith hand to you, duly executed, the $4,252,750 Water Revenue

Bonds, Series 2011 A (West Virginia DWTRF Program), in the form of one bond,
numbered AR-i, dated April 14, 2011 (the “Series 2011 A Bonds”) and the

$8,000,000 Water Revenue Bonds, Series 2011 B (West Virginia DWTRF Program),
in the form of one bond, numbered BR-i, dated April 14, 2011 (the “Series 2011 B

Bonds,” and together with the Series 2011 A Bonds, the “Bonds”), of the City of

White Sulphur Springs (the “Issuer”), authorized to be issued under and pursuant to a

Bond Ordinance duly adopted by the Issuer on March 21, 2011, effective April 11,

2011, and a Supplemental Resolution duly adopted by the Issuer on April 11, 2011.

You are hereby requested and authorized to register, authenticate and

deliver the Bonds on behalf of the Issuer to the West Virginia Water Development
Authority.

CITY OF WHiTE SULPHUR SPRINGS

Mayor

(SEAL)

{C1996743I}



CITY OF WHITE SULPHUR SPRINGS 3.9

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

REGISTRAR’ S AGREEMENT

THIS REGISTRAR’S AGREEMENT, dated as of the 14th day of April,
2011, by and between the CITY OF WHITE SULPHUR SPRINGS, a municipal
corporation (the “Issuer”), and UNITED BANK, INC., Charleston, West Virginia (the
“Registrar”).

WHEREAS, the Issuer has, contemporaneously with the execution hereof,
issued and sold its $4,252,750 Water Revenue Bonds, Series 2011 A (West Virginia
DWTRF Program) (the “Series 2011 A Bonds”), in the form of one bond, numbered AR-

1, in fully registered form, and $8,000,000 Water Revenue Bonds, Series 2011 B (West
Virginia DWTRF Program) (the “Series 2011 B Bonds,” and together with the Series

2011 A Bonds, the “Bonds”) pursuant to a Bond Ordinance duly adopted by the Issuer on

March 21, 2011, effective April 11, 2011, and a Supplemental Resolution duly adopted
April 11, 2011 (collectively, the “Ordinance”);

WHEREAS, capitalized words and terms used in this Registrar’s
Agreement and not otherwise defined herein shall have the respective meanings given
them in the Ordinance, a copy of which is attached as Exhibit A hereto and incorporated
herein by reference;

WHEREAS, the Ordinance provides for an appointment by the Issuer of a

Registrar for the Bonds; and

WHEREAS, the Issuer desires to appoint, and by the Ordinance and this

Registrar’s Agreement does appoint, the Registrar to act as Registrar under the Ordinance

and to take certain other actions hereinafter set forth;

NOW, THEREFORE, it is agreed by and between the parties hereto as

follows:

1. Upon the execution of this Registrar’s Agreement by the Issuer and

the Registrar and during the term hereof~ the Registrar does accept and shall have and

carry out the powers and duties of Registrar for the Bonds, all as set forth in the

Ordinance, such duties including, among other things, the duties to authenticate, register

{C1996746.I}

1



and deliver Bonds upon original issuance and when properly presented for exchange or

transfer, and shall do so with the intention of maintaining the exclusion of interest, if any,

on the Bonds from gross income for federal income tax purposes, in accordance with any

rules and regulations promulgated by the United States Treasury Department or by the

Municipal Securities Rulemaking Board or similar regulatory bodies as the Issuer advises

it of and with generally accepted industry standards.

2. The Registrar agrees to furnish the Issuer with appropriate records of

all transactions carried out by it as Registrar and to furnish the Issuer with the names and

specimen signatures of the Registrar’s authorized officers for the purposes of acting as

the Registrar and with such other information and reports as the Issuer may from time to

time reasonably require.

3. The Registrar shall have no responsibility or liability for any action

taken by it at the specific direction of the Issuer.

4. As compensation for acting as Registrar pursuant to this Registrar’s
Agreement, the Issuer hereby agrees to pay to the Registrar the compensation for services

rendered as provided in the annexed schedule.

5. It is intended that this Registrar’s Agreement shall carry out and

implement provisions of the Ordinance with respect to the Registrar. In the event of any

conflict between the terms of this Registrar’s Agreement and the Ordinance, the terms of

the Ordinance shall govern.

6. The Issuer and the Registrar each warrants and represents that it is

duly authorized and empowered to execute and enter into this Registrar’s Agreement and

that neither such execution nor the performance of its duties hereunder or under the

Ordinance will violate any order, decree or agreement to which it is a party or by which it

is bound.

7. This Registrar’s Agreement may be terminated by either party upon

60 days’ written notice sent by registered or certified mail to the other party, at the

following respective address:

ISSUER

City of White Sulphur Springs
34 West Main Street

White Sulphur Springs, WV 24986

Attention: Mayor

{C1996746.l}
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REGISTRAR

United Bank, Inc.

500 Virginia Street, East

Charleston, WV 25301-2 135

Attention: Corporate Trust Department

The Issuer and the Registrar shall notify the other in writing of any change
of address.

8. The Registrar is hereby requested and authorized to authenticate and

deliver the Bonds in accordance with the Ordinance.

IN WITNESS WHEREOF, the parties hereto have respectively caused this

Registrar’s Agreement to be signed in their names and on their behalf, all as of the date

first above-written.

CITY OF WHITE SULPHUR SPRINGS

Mayor

UNITED BANK, INC.

Auth~zed Officer

(C 1996746.1)
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EXHIBIT A

See Bond Ordinance (Tab No. 9)
See Supplemental Resolution (Tab No. 10)

{C1996746.I)



CITY OF WHITE SULPHUR SPRINGS 3.10

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

CERTIFICATE OF REGISTRATION OF BONDS

UNITED BANK, INC., Charleston, West Virginia, as Registrar (the
“Registrar”), hereby certifies that on the date hereof, the single, fully registered Water

Revenue Bonds, Series 2011 A (West Virginia DWTRF Program), of the City of

White Sulphur Springs (the “Issuer”), dated April 14, 2011, in the principal amount of

$4,252,750, and numbered AR-i, and the single, fully registered Water Revenue

Bonds, Series 2011 B (West Virginia DWTRF Program), of the Issuer, dated April 14,

2011, in the principal amount of $8,000,000, and numbered BR-i, was registered as to

principal and interest in the name of “West Virginia Water Development Authority”
in the books of the Issuer kept for that purpose at our office, by a duly authorized

officer on behalf of the Registrar.

WITNESS my signature on this 14tt~ day of April, 2011.

UNITED BAN
,
INC., as Registrar

Authoi~z~’Officer

{C1996786. t)



CITY OF WHITE SULPHUR SPRINGS 3.11

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

ACCEPTANCE OF APPOINTMENT AS DEPOSITORY BANK

FIRST NATIONAL BANK, Ronceverte, West Virginia, hereby accepts

appointment as Deposithry Bank in connection with a Bond Ordinance of the City of

White Sulphur Springs (the “Issuer”), adopted by the Issuer on March 21, 2011, effective

April 11, 2011, and a Supplemental Resolution adopted by the Issuer on April 11, 2011

(collectively, the “Ordinance”), authorizing the issuance of the City of White Sulphur
Springs Water Revenue Bonds, Series 2011 A (West Virginia DWTRF Program), in the

aggregate principal amount of $4,252,750, and the City of White Sulphur Springs Water

Revenue Bonds, Series 2011 B (West Virginia DWTRF Program), in the aggregate

principal amount of $8,000,000, both dated April 14, 2011, and agrees to serve as

Depository Bank, all as set forth in the Ordinance.

Witness my signature on this 1 4th day of April, 2011.

FIRST NATIONAL BANK

~C2~J ~
/ Authorized Officer

{C1996790.1}



WEST VIRGINIA MUNICIPAL BOND COMMISSION

Suite 401

1207 Quarrier Street, Charleston, WV 25301

(304) 558-3971

3.12(A)
NEW ISSUE REPORT FORM

Date of Report: April 14, 2011

ISSUE: City of White Sulphur Springs Water Revenue Bonds, Series 2011 A (West Virginia DWTRF

Program

ADDRESS: 34 West Main Street, White Sulphur Springs, WV 24986 COUNTY: Greenbrier

PURPOSE OF ISSUE: New Money X

Refunding
_______

ISSUE DATE: April 14, 2011

Refunds issue(s) dated:
___________

CLOSiNG DATE: April 14. 2011

ISSUE AMOUNT: $4,252,750 RATE: N/A

1st DEBT SERVICE DUE:
-

N/A 1st PRINCIPAL DUE: N/A

DEPOSITS TO MBC AT CLOSE: __________Accrued Interest: $____________________
___________________________________________Capitalized Interest: $_________________________
By ______Wire _____________Reserve Account: $_______________________

Check Other: ___________$_________________________

REFUNDS & TRANSFERS BY MBC AT CLOSE:

By ______Wire ________To Escrow Trustee: $_______________________
________Check ________To Issuer: $______________________
________IGT ________To Cons.Invest.Fund $_____________________

To Other: $_______________________

NOTES: Principal forgiveness.

FOR MUNICIPAL BOND COMMISSION USE ONLY:

Documents Required:
Transfers Required:

1st DEBT SERVICE AMOUNT: $ PAYING AGENT: Municipal Bond Commission

BOND COUNSEL: Jackson Kelly PLLC UNDERWRITERS COUNSEL:

Contact Person: Samme L. Gee, Esquire Contact Person:
_________

Phone: ( Phone
______________

ESCROW TRUSTEE:

Contact Person:

Phone:

CLOSING BANK:_ National Bank

Contact Person: Jessica Anderson

Phone: (304) 536-2224

E-Mail: ianderson(~smbwv.com

KNOWLEDGEABLE ISSUER CONTACT:

Contact Person:_Coleman-Barker

Position: _Director and Clerk

Phone: (304) 536-1454

E-Mail: wss34@suddenlink.com

OTHER: WVBPH

Contact Person: Robert DeCrease

Function: P.E., Assistant Manager

Phone: (304) 558-6749

{C1996793. I)



WEST VIRGINIA MUNICIPAL BOND COMMISSION

Suite 401

1207 Quarrier Street, Charleston, WV 25301

(304) 558-3971

3.12(B)
NEW ISSUE REPORT FORM

Date of Report: April 14, 2011

ISSUE: City of White Sulphur Springs Water Revenue Bonds, Series 2011 B (West Virginia DWTRF

Programj

ADDRESS: 34 West Main Street, White Sulphur Springs, WV 24986 COUNTY: Greenbrier

PURPOSE OF ISSUE: New Money X

Refunding
_______

ISSUE DATE: April 14, 2011

ISSUE AMOUNT: $8,000,000

Refunds issue(s) dated:

CLOSING DATE: April 14, 2011

RATE: 0% and 1% admin fee

1st DEBT SERVICE DUE: December 1, 2012 1st PRINCIPAL DUE: December 1, 2012

1St DEBT SERVICE AMOUNT: $38,635.75 PAYING AGENT: Municipal Bond Commission

BOND COUNSEL: Jackson Kelly PLLC UNDERWRITERS COUNSEL:____________________
Contact Person: Samme L. Gee, Esquire Contact Person:

__________________________________

Phone: ( Phone
__________________________________

DEPOSITS TO MBC AT CLOSE: __________Accrued Interest: $____________________
___________________________________________Capitalized interest: $_________________________
By ______Wire _____________Reserve Account: $_______________________

Check Other: ___________$_________________________

REFUNDS & TRANSFERS BY MBC AT CLOSE:

By ______Wire ________To Escrow Trustee: $______________________
________Check ________To Issuer: $_______________________
________IGT ________To Cons.Invest.Fund $_____________________
___________________________________To Other: $_______________________

NOTES: Reserve Account funded over 10 years.

FOR MUNICIPAL BOND COMMISSION USE ONLY:

Documents Required:
Transfers Required:

CLOSING BANK:_National Bank ESCROW TRUSTEE:

Contact Person: Jessica Anderson Contact Person:

Phone: ( 536-2224 Phone

E-Mail: j anderson(~smbwv.com

KNOWLEDGEABLE ISSUER CONTACT:

Contact Person:_Coleman-Barker

Position: Finance Director and Clerk

Phone: ( 536-1454

E-Mail: wss34@suddenlink.com

OTHER: WVBPH

Contact Person: Robert DeCrease

•Function: P.R. Assistant Manaaer

Phone: (304) 558-6749

{C1996798.1 }
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CITY OF WHITE SULPHUR SPRINGS 3.14

WATER REVENUE BONDS,
SERIES 2011 A (WEST VIRGINIA DWTRF PROGRAM) AND

SERIES 2011 B (WEST VIRGINIA DWTRF PROGRAM)

RECEIPT OF PAYMENT OF SERIES 2009 A BONDS

The undersigned duly authorized representative of the WEST VIRGINIA

WATER DEVELOPMENT AUTHORITY, the registered owner of the Water Design
Revenue Bonds, Series 2009 A (West Virginia DWTRF Program) (the “Bonds”), of the

City of White Sulphur Springs (the “Issuer”), dated June 12, 2009, in the original

aggregate principal amount of $625,000, hereby certifies that it has received the sum of

$569,442.09 from the Issuer and that such sum is sufficient to pay the entire outstanding

principal amount of the Bonds and all accrued interest thereon to the date hereof and

discharge the liens, pledges and encumbrances securing the Bonds.

Dated this 14th day of April, 2011.

WEST VIRGINIA WATER

DEVELOPMENT AUTHORITY

~cL
Authorized Representative

(C 1996799. 1)
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CLOSING MEMORANDUM 3.15

To: Debbie Fogus
Robert DeCrease/Jeff Brady
Carol Cummings/Emily Spradling
Sara Boardman

From: Samme Gee

Date: April 14, 2011

Re: City of White Sulphur Springs
Water Revenue Bonds, Series 2011 A

(West Virginia DWTRF Program) and

Water Revenue Bonds, Series 2011 B

(West Virginia DWTRF Program)

DISBURSEMENTS TO CITY

Payor: West Virginia Bureau of Public Health

Source: Series 2011 B Bonds Proceeds

Amount: $136,523.97
Date: April 14, 2011

Form: Wire

Receiver Bank: The Banker’s Bank of Kentucky Frankfort

Receiver ABA: 0839-0189-6

Payee: City of White Sulphur Springs
Beneficiary Bank: First National Bank of Ronceverte

Bank Contact: Jessica Anderson (304) 536-2224

Bank Address: One Cedar Street, Ronceverte, WV 24970

Beneficiary Bank
Account Number: 051501558

Account: Series 2011 Bonds Construction Trust Fund

Construction Trust Fund

Account Number: 723975

{C1996803.1 }

Clarksburg, WV • Marcinsburg, WV. Morgantown. WV . Wheeling, WV

Denver, CO. Lexington. KY. Pittsburgh, PA • Washington, DC



2. DISBURSEMENTS TO MUNICIPAL BOND COMMISSION

Payor: West Virginia Bureau of Public Health on behalf of

the City
Source: Series 2011 B Bonds Proceeds

Amount: $569,442.09
Date: April 14, 2011

Form: Wire Transfer

Payee: West Virginia Municipal Bond Commission

Bank: Branch Banking & Trust Company, Charleston, WV

Bank Address: 500 Lee St., Charleston, WV 25301

ABA No.: 051503394

Account No.: 5270517317

Contact: West Virginia State Treasurer for West Virginia
Municipal Bond Commission

Account: Series 2009 A Bonds Sinking Fund, to pay the City of

White Sulphur Springs Water Design Revenue Bonds,
Series 2009 A (West Virginia DWTRF Program

{C1996803.I}



PWSID#: WV3301314

State of West Virginia
OFFICE OF ENVIRONMENTAL HEALTH SERVICES

CAPITOL & WASHINGTON STREETS 1 DAVIS SQUARE, SUITE 200 CHARLESTON, WV 25301

Telephone (304) 558-2981

PERMIT

(Water)
PROJECT: Water System Upgrade PERMIT NO.: 18,513

LOCATION: White Sulphur Springs COUNTY: Greenbrier DATE: 3-15-2010

THIS IS TO CERTIFY that after reviewing plans, specifications, application forms, and other essential information that

City of White Sulphur Springs
34 West Main Street

White Sulphur Springs, West Virginia 24986

is hereby granted approval to: install approximately 2,330 LF of 12”, 6,157 LF of 8”, 21,396 LF of 6”, 8,575 LF of 4”

and 21,540 LF of 2” water line and all necessary valves and appurtenances. The existing City of White Sulphur
Springs water treatment plant will be upgraded and expanded from a 750 GPM plant to a 1,200 GPM plant with

major improvements to consist of: removal of the existing lime feed system, catalytic reactor and two gravity
filters; addition of two (2) 600 GPM catalytic reactors, two (2) 600 GPM (150 SF) filters and two (2) carbon

dioxide systems; chemical feed and storage for gas chlorination, fluoride and carbon dioxide; two (2) 600 GPM

high service pumps with VFD, renovations to the existing treatment plant building; two (2) steel buildings;
expansion of the existing clearwell; and all necessary piping, valves, controls, electrical, heating & cooling
facilities; process equipment; and appurtenances.

NOTE: This permit is contingent upon: 1) All new water lines being disinfected, flushed

and bacteriologically tested, prior to use; and 2) Installing a blow-off valve at

the end of all “deadend” lines.

The Environmental Engineering Division of the OEHS Beckley District Office (304) 256-6666 is to be notified

when construction begins.

Validity of this permit is contingent upon conformity with plans, specifications, application forms, and other information submitted to the

West Virginia Bureau for Public Health.

FOR THE DIRECTOR

WSH :snj

pc: \/6hosh Engineers, Inc.

James W. Ellars, P.E., PSC

Amy Swann, PSC

Greenbrier County Health Department
OEHS-EED Beckley District Office

4’)
William S. Herold, Jr.,1~.E.,
Infrastructure and Capacity Development
Environmental Engineering Division



EW-100 Office Use Only

01/06/2010 Date Received 2 ~ ) ~

-,~r
Date Approved J /~ ~ /

Approved by v”J~L
Permit Number

WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Bureau for Public Health

Office of Environmental Health Services

Capitol and Washington Streets

1 Davis Square, Suite 200

Charleston. West Virginia 25301-1798

Telephone 304-558-2981 Fax 304-558-0691

PUBLIC WATER SUPPLY SYSTEM APPLICATION

FOR A PERMIT TO CONSTRUCT, ALTER, OR RENOVATE
(Please Prepare in 4 Copies)

APPLICANT: City of White Sulphur Springs

STREET OR P0 BOX: 34 West Main Street

CITY: White Sulphur Springs STATE: WV ZIP: 24986

TELEPHONE: 304-536-1454 E-MAIL: Wss34@suddeflliflkmail.Com

ENGINEERING FIRM: Ghosh Engineers, Inc

STREET OR P0 BOX 4710 Suite A Chimney Dr TELEPHONE: 304-343-5300

CITY: CHarleston STATE: WV ZIP: 25302

TELEPHONE: 304-343-5300 E-MAIL: paulghosh@hotmali.com

IN ACCORDANCE WITH TITLE 64, SERIES 3, PUBLIC WATER SUPPLY REGULATIONS

OF THE WEST VIRGINIA DIVISION OF HEALTH, WE HEREBY MAKE APPLICATION

TO CONSTRUCT, ALTER, OR RENOVATE AS FOLLOWS:

__________________

~-/~,
Signat ofA’p~lichnt or 11 ized Agent Date

NOTE: A $300 application fee must accompany a permit application ($150 application fee for a

water well permit application). Make check or money order payable to “West Virginia
Department ofHealth and Human Resources”. Cash not accepted. Permit applications which

include both water and sewer systems require only a single $300 fee.



EG-5

03/08/2005

WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Bureau for Public Health

Office of Environmental Health Services

Capitol and Washington Streets

1 Davis Square, Suite 200

Charleston, West Virginia 25301-1798

Telephone: 304-558-2981 Fax: 304-558-0691

WATER SYSTEM DESIGN INFORMATION AND DATA SHEET

Complete all portions ofthe Design Data Sheet applicable to the project. Omission of required information

will result in the application being denied. When both sewer system and water system are to be constructed,

Design Data Sheets for both sewage and water~ be completed and attached to the application.

Applicant City of White Sulphur Springs

Project Location White Sulphur Springs

County Greeribrier

Number of customers 2,200 or Estimated population or population equivalent served
________

Number of home sites
________

Number of mobile home sites
________

Estimated peak flow
________

gpm

Minimum consumer pressure (static/residual) / 20 psi

Source of Supply: City of White Sulphur Springs Water Treatment Plant

(name of utility)

Municipal V Public Service District Private Well
_______

Other

(specif~’)

Pressure at connection to public supply (static/residual) /‘ psi

Capacity of well, if applicable
_______________

gpm

Type of system Gravity V Hydropneumatic

Other

(specif~’)

Length of water lines of each size See Attachment

YES NO

_______

V Details of well construction attached

V
_______

Fire hydrants to be installed (hydraulic calculations ~jjjj~ be included)

_______

V Storage tank required Size of tank
__________

gallons

Elevation of top and bottom of storage tank /‘
_______

V Booster station required Size of station
__________

gpm

_______

p1 Pressure reducing station required

_______
_______

Details of water treatment equipment (if applicable)

V Chlorination Contact time minutes



V Location of existing and proposed water lines, valves, storage tanks, meter stations,

pressure reducing stations, booster stations and water treatment facilities.

fr~ Location and size of existing and proposed sewer lines, manholes, cleanouts, sewage

lift stations and sewage treatment facilities.

V Plans, in addition to the site plans, provide plans of all new and existing water treatment

facilities; new booster stations, meter stations; pressure reducing stations; and storage tanks,
with dimensions (lengths, heights, widths, areas, volumes and elevations, including the 100

year flood elevation.)

Report and Specifications

V Provide a report and specifications setting forth:

1 General description of the proposed project and location.

_~_. Number of units to be served and possible expansion of the facility.

~ Specifications of all new water treatment equipment and structures.

Specifications of pipe, valves, booster stations, storage tanks, meter stations, and

pressure reducing stations.

~ Hydraulic calculations for the water distribution system. (Note that a minimum 20

psi pressure must be maintained in the distribution system under all flow conditions,

including fire flows plus peak demand flows.)

~ 100-year flood elevations.

Documentation

_~ Provide documentation consisting of:

_j~... Letter granting permission to connect to public or privately owned water distribution

system when such is the proposal.
sL. Legal document (rights of way or easements) granting permission to cross land of

adjacent property owners with water lines. This is not required if the applicant has the

right ofeminent domain.

~ Contract documents, if the project is to be bid, particularly if the project has WV

Infrastructure and Jobs Development Council funding or WV Bureau For Public

Health Drinking Water Revolving Fund funding.
j,~ Documentation from a municipality or public service district if they are going to

assume responsibility for the long term operation and maintenance of the water

facilities (Not required, if the applicant is a municipality or public service district).

_____

If the water facilities are not going to be operated and maintained by a municipality
or public service district, will require:

_____

Articles of Incorporation and By-Laws of a Property Owners Association,

particularly where lots or housing units are sold, such as in a subdivision or

townhouse complex, or

_____

Articles of Incorporation of a Private Utility regulated by the WV Public

Service Commission, or

_____

Legal document (notarized) stating who shall be responsible for the operation
and maintenance of the water facilities, if the project being served by the

water facilities will be owned by the owner of the water facilities. (Examples
would be a mobile home park, travel trailer park, rental apartment complex,
school, campground, church, restaurant, shopping complex or office

building.)



EW-77C

03/08/2005

WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Bureau for Public Health

Office of Environmental Health Services

Capitol and Washington Streets

1 Davis Square, Suite 200

Charleston, West Virginia 25301-1798

Phone (304) 558-2981 Fax (304) 558-0691

WATER TREATMENT AND/OR DISTRIBUTION SYSTEMS

Forms and Required Information

Please read careflully and submit FOUR (4) COPIES ofthe required information. Omission of any of the

required information will result in needless delay. PLEASE ENCLOSE A CHECK for the application
fee in the amount of $300, payable to WVDepartment ofHealth andHuman Resources.

PROJECT NAME: City of White Sulphur Springs

COUNTY: Greenbrier DATE: February 8, 2010

APPLICATIONFORMSAND DESIGNDATA SHEETS

Forms

~~ompleted Form EW-l0O

—

Completed Form EW- 100, Addendum-Capacity Development Questionnaire

j~ Completed Form EG-5 and/or Engineering Report With Calculations

Completed Mobile Home Park Forms EG-l & EG-2, if applicable

REQUIRED INFORMATION TOACCOMPAIVYAPPLICATION

Location Ma s

_____

US Geological Survey (USGS) topographic map or county road map showing the project
location (8W’ x 11” photocopy is acceptable).

Plans

_p~ Plans must be signed and sealed by a WV Registered Professional Engineer.
Scale for plan view of water lines: 1 “=200’ or less.

jj~?~j Size of plans: Plans shall not be less than 18” x 24” in size, nor greater than 27” x 40”, for

microfilming purposes. Recommend 24” x 36” plans.
4. Provide a site plan showing:

V Layout with dimensions and property lines.

______

Proposed home sites, mobile home sites, camping trailer or camp sites, schools, or

other buildings.

______

Location of and distances to known water intakes or we! Is.



CITY OF WHITE SULPHUR SPRINGS

Water System Improvements Project - Contracts 1, 2 & 3

ADVERTISEMENT FOR BIDS

Sealed bids for City of White Sulphur Springs Water System Improvements

Project will be received by the City of White Sulphur Springs City Hall, 34 West

Main Street, White Sulphur Springs, West Virginia, 24986 until 2:00 p.m. on

_______________________

2010 and then they will be publicly opened and read

aloud.

The Water System Improvements Project is primarily within the city limits, and at

the existing Water Treatment Plant, both being located in Greenbrier County,
West Virginia.

Contract I

This contract is to upgrade the capacity of the existing Water Treatment Plant

from 750 gallons per minute to 1,200 gallons per minute. The contract includes

removal of the existing lime feed system, catalytic reactor and two gravity filter

and replace them with two (2) catalytic reactors, two (2) carbon dioxide systems
and two (2) gravity filters in the same building. Additional work involves

expansion of the existing clearwell, new high service pumps, renovations to the

existing chlorination and fluoridation systems and renovations to the treatment

plant building.

Contract 2

This contract includes approximately 34,850 If of PVC and DIP waterlines of

various sizes between 2” and 12” diameter, 300 LF of steel casing of various

sizes (bore & jack), 3,100 LF 3/4” PE service line, 84 ea of valves of various

sizes between 2” and 12”, 10 blow-off valves, 49,000 If of 2” thick asphalt
overlay, 33,000 If of milling etc., within the City of White Sulphur Springs’s
existing water system primarily within the city limits.

Contract 3

This contract includes approximately 20,000 If of PVC and DIP waterlines of

various sizes between 2” and 12” diameter, 645 LF of steel casing of various

sizes (bore & jack), 3,100 LF 3/4” PE service line, 54 ea of valves of various

sizes between 2” and 12”, 6 blow-off valves, 10,600 If of 2” thick asphalt overlay,
900 If of milling etc., within the City of White Sulphur Springs’s existing water

system primarily within the city limits.

Plans and Contract Documents may be examined at the folIowinq~pcations:
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4.1(A)

April 14, 2011

City of White Sulphur Springs
34 West Main Street

White Sulphur Springs, WV 24986

West Virginia Bureau of Public Health

1 Davis Square, Suite 200

Charleston, WV 25311

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: City of White Sulphur Springs
Water Revenue Bonds, Series 2011 A

(Virginia DWTRF Program

Ladies and Gentlemen:

We have served as bond counsel to the City of White Sulphur Springs (“the

Issuer”), a municipal corporation, in connection with the issuance of its Water Revenue

Bonds, Series 2011 A (West Virginia DWTRF Program), dated the date hereof (the

“Bonds”).

We have examined certified copies of proceedings and other papers relating
to the authorization of (i) a loan agreement for the Bonds dated April 14, 2011, including
all schedules and exhibits attached thereto (the “Loan Agreement”), between the Issuer

and the West Virginia Water Development Authority (the “Authority”) on behalf of the

West Virginia Bureau of Public Health (the “BPH”), and (ii) the Bonds to be purchased
by the Authority in accordance with the provisions of the Loan Agreement. The Bonds

are issued in the principal amount of $4,252,750, in the form of one bond, registered to

the Authority, bearing no interest, and subject to principal forgiveness on March 1,

June 1, September 1, and December 1 of each year, commencing December 1, 2012, all

as set forth in the Schedule Y attached to the Loan Agreement and incorporated in and

made a part of the Bonds.

Clarksburg, WV. Martinsburg, ~N. Morgantown, WV . Wheeling, WV

Denver, CO . Lexington, KY . Pittsburgh. PA Washington, DC

~C1996809. I)



City of White Sulphur Springs
West Virginia Bureau of Public Health

West Virginia Water Development Authority
April 14, 2011

Page 2

The Bonds are issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly, Chapter 8,
Article 19 and Chapter 16, Article 1 3C of the Code of West Virginia, 1931, as amended

(collectively, the “Act”), for the purposes of (i) paying the costs of acquisition and

construction of certain additions, betterments and improvements to the water system of

the Issuer (the “Project”); and (ii) paying certain costs of issuance and related costs.

We have also examined the applicable provisions of the Act and a Bond

Ordinance duly adopted by the Issuer on March 21, 2011, effective April 11, 2011, as

supplemented by a Supplemental Resolution duly adopted by the Issuer on April 11, 2011

(collectively, the “Ordinance”), pursuant to and under which Act and Ordinance the

Bonds are authorized and issued, and the Loan Agreement has been entered into. The

Bonds are subject to redemption prior to maturity to the extent, at the time, under the

conditions and subject to the limitations set forth in the Ordinance and the Loan

Agreement. All capitalized terms used herein and not otherwise defined herein shall have

the same meaning set forth in the Ordinance and in the Loan Agreement when used

herein.

Based upon the foregoing and upon our examination of such other

documents as we have deemed necessary, we are of the opinion, under existing law, as

follows:

1. The Issuer is a duly organized and presently existing municipal
corporation and political subdivision of the State of West Virginia, with full power to

acquire and construct the Project, to operate and maintain the System, to enact the

Ordinance and to issue and sell the Bonds, all under the Act and other applicable
provisions of law.

2. The Loan Agreement has been duly authorized by and executed on

behalf of the Issuer and is a valid and binding special obligation of the Issuer, enforceable

in accordance with the terms thereof.

3. The Loan Agreement inures to the benefit of the Authority and the

BPH and cannot be amended so as to affect adversely the rights of the Authority or the

BPH or diminish the obligations of the Issuer without the written consent of the Authority
and the BPH.

{CJ 996809. J)



City of White Sulphur Springs
West Virginia Bureau of Public Health

West Virginia Water Development Authority
April 14, 2011

Page 3

4. The Issuer has legally and effectively enacted the Ordinance and

adopted all other necessary resolutions in connection with the issuance and sale of the

Bonds. The Ordinance constitutes a valid and binding obligation of the Issuer,
enforceable against the Issuer in accordance with its terms thereof and contains

provisions and covenants substantially in the form of those set forth in Section 4.1 of the

Loan Agreement.

5. The Bonds have been duly authorized, issued, executed and

delivered by the Issuer to the Authority and are valid, legally enforceable and binding
special obligations of the Issuer, payable from the Gross Revenues of the System and

secured by a first lien on and pledge of the Gross Revenues of the System, on a parity
with respect to liens, pledge and source of and security for payment with the Issuer’s

Water Refunding Revenue Bonds, Series 2003 (as defined in the Ordinance) and the

Issuer’s Water Revenue Bonds, Series 2011 A (issued simultaneously herewith), all in

accordance with the terms of the Bonds and the Ordinance.

6. Under the Act, the Bonds and any interest thereon are exempt from

all taxation by the State of West Virginia, or any county, municipality, political
subdivision or agency thereof. The Bonds bear no interest.

No opinion is given herein as to the effect upon enforceability of the

Bonds under any applicable bankruptcy, insolvency, reorganization, moratorium or other

laws affecting creditors’ rights or in the exercise of judicial discretion or principles of

equity in appropriate cases.

We have examined the executed and authenticated Bond numbered AR-i

and in our opinion, the form of said Bond and its execution and authentication are regular
and proper.

Very truly yours,

{C1996809.I}



P1
JACKSON1<~E]IY

ATTORNEYS AT LAW PLLC
500 LEE STREET EAST • SUITE 600 • PC). BOX 553 • CHARLESTON, WEST VIRGINIA 25322 • TELEPHONE: 304-340-1000 • TELECOPIER: 304-340-1130

www.jacksonkelly.com

4.1(B)

April 14, 2011

City of White Sulphur Springs
34 West Main Street

White Sulphur Springs, WV 24986

West Virginia Bureau of Public Health

1 Davis Square, Suite 200

Charleston, WV 25311

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: City of White Sulphur Springs
Water Revenue Bonds, Series 2011 B

( Virginia DWTRF Program

Ladies and Gentlemen:

We have served as bond counsel to the City of White Sulphur Springs (“the
Issuer”), a municipal corporation, in connection with the issuance of its Water Revenue

Bonds, Series 2011 B (West Virginia DWTRF Program), dated the date hereof (the
“Bonds”).

We have examined certified copies of proceedings and other papers relating
to the authorization of (i) a loan agreement for the Bonds dated April 14, 2011, including
all schedules and exhibits attached thereto (the “Loan Agreement”), between the Issuer

and the West Virginia Water Development Authority (the “Authority”) on behalf of the

West Virginia Bureau of Public Health (the “BPH”), and (ii) the Bonds to be purchased
by the Authority in accordance with the provisions of the Loan Agreement. The Bonds

are issued in the principal amount of $8,000,000, in the form of one bond, registered as to

principal and interest to the Authority, bear no interest, and with principal and interest

payable quarterly on March 1, June 1, September 1, and December 1 of each year,

commencing December 1, 2012, all as set forth in the Schedule Y attached to the Loan

Agreement and incorporated in and made a part of the Bonds. The Bonds are subject to

the SRF Administrative Fee equal to 1% of the principal amount of the Bonds as set forth

in the Schedule Y attached to the Loan Agreement.

{C 1996816.1) Clarksburg, WV• Flartinsburg, WV. Morgantown, WV ‘ Wheeling. WV

Denver, CO• Lexington, KY• Pittsburgh. PA • Washington, DC



City of White Sulphur Springs
West Virginia Bureau of Public Health

West Virginia Water Development Authority
April 14, 2011

Page 2

The Bonds are issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly, Chapter 8,
Article 19 and Chapter 16, Article 1 3C of the Code of West Virginia, 1931, as amended

(collectively, the “Act”), for the purposes of (i) paying the Series 2009 A Bonds; (ii)
paying the costs of acquisition and construction of certain additions, betterments and

improvements to the water system of the Issuer (the “Project”); and (iii) paying certain

costs of issuance and related costs.

We have also examined the applicable provisions of the Act and a Bond

Ordinance duly adopted by the Issuer on March 21, 2011, effective April 11, 2011, as

supplemented by a Supplemental Resolution duly adopted by the Issuer on April 11, 2011

(collectively, the “Ordinance”), pursuant to and under which Act and Ordinance the

Bonds are authorized and issued, and the Loan Agreement has been entered into. The

Bonds are subject to redemption prior to maturity to the extent, at the time, under the

conditions and subject to the limitations set forth in the Ordinance and the Loan

Agreement. All capitalized terms used herein and not otherwise defined herein shall have

the same meaning set forth in the Ordinance and in the Loan Agreement when used

herein.

Based upon the foregoing and upon our examination of such other

documents as we have deemed necessary, we are of the opinion, under existing law, as

follows:

1. The Issuer is a duly organized and presently existing municipal
corporation and political subdivision of the State of West Virginia, with full power to

acquire and construct the Project, to operate and maintain the System, to enact the

Ordinance and to issue and sell the Bonds, all under the Act and other applicable
provisions of law.

2. The Loan Agreement has been duly authorized by and executed on

behalf of the Issuer and is a valid and binding special obligation of the Issuer, enforceable

in accordance with the terms thereof.

3. The Loan Agreement inures to the benefit of the Authority and the

BPH and cannot be amended so as to affect adversely the rights of the Authority or the

BPH or diminish the obligations of the Issuer without the written consent of the Authority
and the BPH.

(C 19968 16. t



City of White Sulphur Springs
West Virginia Bureau of Public Health

West Virginia Water Development Authority
April 14, 2011

Page 3

4. The Issuer has legally and effectively enacted the Ordinance and

adopted all other necessary resolutions in connection with the issuance and sale of the

Bonds. The Ordinance constitutes a valid and binding obligation of the Issuer,
enforceable against the Issuer in accordance with its terms thereof and contains

provisions and covenants substantially in the form of those set forth in Section 4. 1 of the

Loan Agreement.

5. The Bonds have been duly authorized, issued, executed and

delivered by the Issuer to the Authority and are valid, legally enforceable and binding
special obligations of the Issuer, payable from the Gross Revenues of the System and

secured by a first lien on and pledge of the Gross Revenues of the System, on a parity
with respect to liens, pledge and source of and security for payment with the Issuer’s

Water Refunding Revenue Bonds, Series 2003 (as defined in the Ordinance) and the

Water Revenue Bonds, Series 2011 A (issued simultaneously herewith), all in accordance

with the terms of the Bonds and the Ordinance.

6. Under the Act, the Bonds and any interest thereon are exempt from

all taxation by the State of West Virginia, or any county, municipality, political
subdivision or agency thereof.

No opinion is given herein as to the effect upon enforceability of the

Bonds under any applicable bankruptcy, insolvency, reorganization, moratorium or other

laws affecting creditors’ rights or in the exercise of judicial discretion or principles of

equity in appropriate cases.

We have examined the executed and authenticated Bond numbered BR-l

and in our opinion, the form of said Bond and its execution and authentication are regular
and proper.

Very truly yours,

{C19968 16.1)



City of White Sulphur Springs
34 West Main Street

White Sulphur Springs, WV 24986

West Virginia Bureau of Public Health

1 Davis Square, Suite 200

Charleston, WV 25311

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Jackson Kelly PLLC
P. 0. Box 553

Charleston, WV 25322

Re: City of White Sulphur Springs
Water Revenue Bonds, Series 2011 A

(West Virginia DWTRF Program) and

Water Revenue Bonds, Series 2011 B

( Virginia DWTRF Program

Ladies and Gentlemen:

I am City Attorney for the City of White Sulphur Springs in Greenbrier

County, West Virginia (the “Issuer”). As such City Attorney, I have examined copies of

the approving opinion of Jackson Kelly PLLC, as bond counsel, relating to the

above-captioned bonds of the Issuer (the “Bonds”), a loan agreement for the Bonds, dated

April 14, 2011, including all schedules and exhibits attached thereto (the “Loan

Agreement”), between the Issuer and the West Virginia Water Development Authority
(the “Authority”) on behalf of the West Virginia Bureau of Public Health (the “BPH”), a

Bond Ordinance duly adopted by the Issuer on March 21, 2011, effective April 11,
2011, as supplemented by a Supplemental Resolution duly adopted by the Issuer on April
11, 2011 (collectively, the “Ordinance”), and other documents relating to the Bonds. All

209 North Court Street

Lewisburg, WV 24901

304-645-4622

Fax 304-645-4064

vet345@hotmail.com

April 14, 2011



capitalized terms used herein and not otherwise defined herein shall have the same

meanings set forth in the Loan Agreement and the Ordinance when used herein.

I am of the opinion that:

1. The Issuer is a duly organized and presently existing municipal
corporation and political subdivision of the State of West Virginia, with full power and

authority to acquire and construct the Project, to operate and maintain the System and to

enact the Ordinance, all under the Act and other applicable provisions of law.

2. The Loan Agreement has been duly authorized, executed and

delivered by the Issuer and, assuming due authorization, execution and delivery by the

BPH and the Authority, constitutes a valid and binding agreement of the Issuer,
enforceable in accordance with its terms.

3. The Mayor, Recorder and members of the Council of the Issuer have

been duly, lawfully and properly elected or appointed, as applicable, have taken the

requisite oaths, and are authorized to act in their respective capacities on behalf of the

Issuer.

4. The Ordinance has been duly adopted and enacted by the Issuer and

is in full force and effect.

5. The execution and delivery of the Bonds and the Loan Agreement
and the consummation of the transactions contemplated by the Bonds, the Loan

Agreement and the Ordinance, and the carrying out of the terms thereof, do not and will

not, in any material respect, conflict with or constitute, on the part of the Issuer, a breach

or default under any ordinance, resolution, order, agreement, document or instrument to

which the Issuer is a party or by which the Issuer or its properties are bound or any

existing law, regulation, rule, order or decree to which the Issuer is subject.

6. The Issuer has received all permits, licenses, approvals, consents,

exemptions, orders, certificates and authorizations necessary for the creation and

existence of the Issuer, the issuance of the Bonds, the acquisition and construction of the

Project, the operation of the System and the imposition of rates and charges for the use of

the System, including, without limitation, all requisite orders, consents, certificates and

approvals from the BPH, the West Virginia Infrastructure and Jobs Development Council

and the Public Service Commission of West Virginia (the “PSC”), and the Issuer has

taken any other action required for the imposition of such rates and charges, including,
without limitation, the enactment of an ordinance prescribing such rates and charges.
The rate ordinance was enacted June 8, 2010, and the rate ordinance is non-appealable.
The Issuer has received the Recommended Decision of the Administrative Law Judge
entered on January 14, 2011, as made final by the PSC on February 3, 2011, in Case No.

10-1513-W-CN, granting to the Issuer a certificate of public convenience and necessity
for the Project and approving the financing for the Project. The time for appeal of the



Order has expired prior to the date hereof without any appeal having been filed. The

Order remains in full force and effect.

7. To the best of my knowledge, there is no litigation, action, suit,

proceeding or investigation at law or in equity before or by any court, public board or

body, pending or threatened, wherein an unfavorable decision, ruling or finding would

adversely affect the transactions contemplated by the Loan Agreement, the Bonds and the

Ordinance, the acquisition and construction of the Project, the operation of the System,
the validity of the Bonds, the collection of the Gross Revenues or the pledge of the Net

Revenues for the payment of the Bonds.

8. I have ascertained that all successful bidders have provided the

drugfree workplace affidavit, submitted their drug free workplace plan, and the contracts

contain language that comply with the Drug Free Workplace Act, Article 1 D, Chapter 21

of the West Virginia Code. I have also ascertained that all successful bidders have made

required provisions for all insurance and payment and performance bonds and I have

reviewed such insurance policies or binders and such bonds for accuracy. I have

reviewed the contracts, the surety bonds and the policies or other evidence of insurance

coverage in connection with the Project and verified that such surety bonds and policies
(1) are in compliance with the contracts; (2) are adequate in form, substance and amount

to protect the various interests of the Issuer; (3) have been executed by duly authorized

representatives of the proper parties; (4) meet the requirements of the Act, the Resolution

and the Loan Agreement; and (5) all such documents constitute valid and legally binding
obligations of the parties thereto in accordance with the terms, conditions and provisions
thereof.

All counsel to this transaction may rely upon this opinion as if specifically
addressed to them.



Bureau of Public Health

1 Davis Square, Suite 200

Capitol and Washington Sts.

Charleston, WV 25301-1798

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 253 11-1751

Re: City of White Sulphur Springs Water Project
IJDC Project No.: 2008W01021

SRF Project No. lOBWTRFAOO2

Ladies and Gentlemen:

This firm represents City of White Sulphur Springs with regard to a proposed
project to construct replacement water lines, tanks and upgrade treatment plant (the
“Project”), and provides this preliminary title opinion on behalf of the City water board to

satisfy the requirements of the West Virginia Drinking Water Treatment Revolving Loan

Fund Program (the “Program”) with regard to the financing proposed for the Project.
Please be advised of the following:

1. That I am of the opinion that the City is a duly created and existing public
corporation possessed with all the powers and authority granted to municipal/public
corporations under the laws of the State of West Virginia and through its water board has

the full power and authority to construct, operate and maintain the Project as approved by
the Bureau for Public Health.

2. That the City water board has obtained all necessary permits and approvals
for the construction of the Project excluding Department of Highways, permit
applications for which have been submitted to the appropriate agencies.

209 North Court Street

Lewisburg, WV 24901

304-645-4622

Fax 304-645-4064

vet345@hotmail.com

April 14, 2011



3. That I have investigated and ascertained the location of and am familiar

with the legal description of, the necessary sites, including easements and/or rights of

way, required for the Project as set forth in the plans for the Project prepared by Ghosh

Engineering, the consulting engineers for the Project.

4. That I have examined the records on file in the Office of the Clerk of the

County Commission of Greenbrier County West Virginia, the county in which the Project
is to be located, and, in my opinion, the City water board has acquired legal title or such

other estate or interest in the necessary site components for the Project, One Hundred

Percent (100%)of the easements andlor rights-of-way, sufficient to assure undisturbed

use and possession for the purpose of construction, operation and maintenance for the

estimated life of the facilities to be constructed.

5. That all deeds, Orders or other documents which have been acquired to date

by the City have been duly recorded in the aforesaid Clerk’s Office in order to protect
the legal title to and interest of the municipality.

6. The City authorized the engineer to obtain from the West Virginia
Department of Highways approval for a permit authorizing the construction of the Project
as described in the plans upon, over and through public rights of way as shown in the

plans.

If you have any questions regarding any contained in this final

title opinion, please contact this office.

Hunter

Counsel

cc: Samme L. Gee, Esquire
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